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PREFACE. 
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The  adoption  of  the  Code  of  Procedure  made  a  great  innoyation  upon  the 
common  law  rules  of  practice;  and  the  change  has  been  followed  by  a  very  great 
number  of  decisions  giving  constrnction  to  the  constitution  and  the  statutes,  as 
well  as  establishing  settled  rules  of  practice.  These  adjudications  are  not  only 
very  numerous,  but  they  have  been  reported  in  several  different  series  of  reports, 
until  the  accumulations  have  rendered  indispensable  the  adoption  of  some  con- 
venient and  reliable  method  of  finding  the  authorities.  One  of  the  most  feasible 
as  well  as  the  most  usual  modes  heretofore  practiced  has  been  to  give  the  sections 
of  the  Code,  and  under  each  section  to  arrange  the  decisions  relating  to  it.  In 
this  respect  the  "present  work  is  based  upon  the  general  practice;  but  in  the 
method  of  annotation,  it  will  be  seen  to  differ  from  other  publications. 

A  careful  collection  of  the  authorities,  made  from  an  examination  of  each  of 
the  reported  cases,  has  furnished  a  most  extensive  collection  of  materials,  and  the 
necessary  result  is  a  larger  work  than  any  other  similar  publication.  A  large  page 
has  been  adopted,  so  that  the  least  possible  number  of  pages  might  be  required.  By 
omitting  many  of  the  earlier  and  obsolete  decisions,  the  bulk  of  the  work  might 
have  been  diminished ;  but  several  considerations  must  be  weighed  before  such  a 
conclusion  could  be  adopted.  By  giving  all  the  decisions,  the  whole  course  of 
adjudication  is  readily  followed;  and  by  a  careful  and  convenient  arrangement, 
the  present  and  the  old  rules  are  easily  distinguished.  Besides  this,  the  adoption 
of  the  New  York  Code  in  several  other  States,  either  in  whole  or  in  part,  renders 
our  decisions  valuable  to  the  profession  in  such  States ;  and  this  work  will  be  a 
great  convenience  to  them  as  a  means  of  reference  to  the  authorities  giving  con- 
struction to  the  various  sections,  whether  original  or  amended. 

The  size  of  the  page,  the  kind  of  type  used,  and  the  extent  and  variety  of 
matter  on  a  page,  led  to  the  adoption  of  double  columns  and  numerous  index  or 
j  catch  words,  so  that  a  long  search  will  not  be  required  to  find  any  desired  infor- 
mation contained  on  any  of  the  pages  in  the  volume. 

The  provisions  of  the  new  constitution  have  been  given  in  full  in  the  text; 
and,  as  these  made  material  changcfs  in  the  organization,  jurisdiction  and  practice 
of  the  courts,  it  was  necessary  to  enact  statutes  to  give  full  effect  to  these  consti- 
tutional provisions.  These  statutes  have  been  given  in  full,  as  well  as  all  other 
general  statutes  relating  to  the  practice,  although  they  may  not  form  a  part  of 
the  Code.  In  this  respect,  it  was  intended  to  make  a  full  and  accurate  collection 
of  such  statutes  as  formed  a  part  of  the  practice  in  this  State.  As  every  careful 
practitioner  is  particular  to  examine  the  very  latest  cases  before  venturing  upon 
an  important  matter,  he  will  heire  find  the  labor  of  collection  already  performed. 


j^»» 
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ir  Preeaoe. 

When  deemed  important,  an  analysis  of  the  actions  has  been  made,  and  the 
eases  arranged  in  accordance  with  such  analysis  and  the  divisions  under  it 

Obsolete  and  overruled  cases  may  easily  be  distinguished  by  a  comparison 
of  them  with  the  later  cases,  while  their  original  value  is  retained  for  the  advan- 
tage of  those  who  may  desire  them. 

To  avoid  repetition,  save  space,  and  facilitate  reference,  it  has  been  f  und 
advantageous  to  state  a  clearly  settled  rule  or  principle,  and  then  append  to  it 
such  cases  as  sustain  the  point  Every  point  decided  will  be  of  importance  to 
some  one,  and  therefore  a  most  careful  statement  of  every  point  of  practice  has 
been  given,  so  far  as  they  may  be  found  in  any  of  the  reports.  As  a  part  of  the 
work,  the  new  rules  have  been  given,  with  all  additions  or  amendments  to  the 
present  time,  together  with  elaborate  explanatory  notes,  which,  taken  together, 
show  how  far  the  practice  is  modified  or  established  by  them. 

In  citing  the  cases,  a  reference  is  made  to  all  the  reports  containing  the  same 
case,  a  mode  of  citation  of  the  highest  value  to  those  who  do  not  possess  all  the 
reports,  as  well  as  to  those  who  have  them  all,  and  who  may  wish  to  compare  the 
different  reports  so  as  to  secure  all  the  advantages  which  each  series  may  possess 
over  the  others.  The  rule  laid  down  by  the  highest  court  is  always  given  as  well 
as  that  in  the  courts  below,  and  generally  in  connection  with  the  cases  affirmed 
or  reversed,  which  enablea  one  to  examine  the  history  of  a  case  with  little  labor 
and  delay. 

The  text  of  the  Code,  as  here  given,  contains  all  the  amendments  made  down 
to  the  time  of  publication  in  August,  1871. 

A  complete  table  of  the  cases  cited  will  be  found  at  the  beginning  of  the 
volume.  No  other  similar  Code  has  furnished  such  a  table,  and  no  work  is  com- 
plete without  it  As  a  means  of  reference  to  authorities,  it  is  indispensable;  for, 
if  one  case  is  known,  a  reference  to  that  in  the  table  of  cases  will  be  almost  cer- 
tain to  furnish  a  reference  to  all  other  similar  cases  which  may  be  found  in  con- 
nection with  it  in  the  notes.  The  index  is  very  full  and  accurate,  and,  with  the 
other  facilities  mentioned,  will  enable  any  one  to  find  a  given  case  or  principle 
with  the  least  possible  labor  or  delay.  That  a  vast  amount  of  labor  is  required 
for  the  preparation  of  such  a  volume,  is  self-evident ;  and  it  has  been  done  in  thn 
hope  that  it  will  render  lighter  the  burdens  imposed  upon  the  practitioner  in  the 
discharge  of  his  arduous  and  important  duties  in  administering  the  law.  With  a 
clear  conviction  that  no  more  impartial  tribunal  can  be  found  than  that  which  is 
composed  of  our  profession,  both  on  the  bench  and  at  the  bar,  and  that  they  will 
appreciate  every  attempt  to  render  them  a  service,  while  they  will  not  expect 
impossibilities,  this  work  is  submitted  to  their  judgment 

WILLIAM  WAIT. 
August,  1871. 
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THE 


CODE  OF  PROCEDURE 


AS  jjaasn>zD  xo 


MAST.  1870. 


(IBB  NUMBEBOVG  OF  THB  OBIOmAL  OODE  OF   1848  IS  WITHOr  THE  9BA0KETS 

4FTXB  THE  arUltBEB  OF  EACH  SBCnON.) 

AN  ACT 

To  mn^Ufy  and  abridge  the  pradice,  pleadings  and  proceedings  of  the 

courts  of  (his  8taU. 

Whereas,  it  is  expedient  that  tlie  present  forms  of  actions  and  pleadings 
in  cases  at  common  law  should  be  abolished,  that  the  distinction  between 
legal  and  equitable  remedies  should  no  longer  continue,  and  that  an  uniform 
coarse  of  proceeding,  in  all  cases,  should  be  established;  therefore, 

The  People  of  the  State  of  New  York^  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

GBNERAL  DEFINITIONS  AND  DIVISIONS. 

81OTIOK  1.  DiTision  of  remedies. 

2.  Definition  of  an  action. 

3.  Definition  of  a  special  proceeding. 

4.  Division  of  actions  into  ciyil  and  criminal. 

5.  Definition  of  a  criminal  action. 

6.  Definition  of  a  civil  action.  , 

7.  Civil  and  criminal  remedies  not  merged  in  each  other. 

8.  Sobfects  embraced  In  this  act. 

§  !•  [!•]  Division  of  Remedies. 

Bemedies  in  the  courta  of  justice  are  divided  into: 

1.  Actions. 

2.  Special  proceedings. 

8 


18 


Aanom:  wh4t  akb. 


ft  J. 


.Daflnitkm  of  remedy.— 'The  aetioii 

or  means  giyen  by  Uw  for  the  reooveiy  of  ft 
right."  Tomlin'a  Law  Diet.  "The  metafl 
employed  to  enforoe  a  right  or  redreea  an 
injury.  Bout.  Law.  Diet. 

ETery  original  ai>plication  to  a  comjt  of 
Justice  for  a  judgment  or  order,  is  a  remedy. 
JoHKSoir,  J.  BMnap  t.  Waters,  11  N.  T.  (1 
Kern.)  478.  Approyed  in  MaUer  of  Cooper, 
22  N.  Y.  (8  Smith),  87;  S.  0.  11  Abb.  &9; 
20  How.  8. 

In  the  MaUero/Dadd,  27  N.  T.  (13  Smith), 


633,  a  special  prooeedrog  is  said  to  be  limited 
to  a  litigation  m  a  court  of  justice.  A  similar 
view  is  taken  in  People  ex  rel.  Harvejf  t. 
Heaih,  20  How.  307.  This  riew  is  not  con- 
cmred  in  in  People  ex  rd,  Clute  t.  Boardman, 
4  Keyes,  59,  (67),  nor  in  People  ex  rd.  MmOer 
y.  Comwiiieeioners  of  Highwaye  of  Schodack, 
27  How.  158,  (160.)  But  it  is  approyed  in 
People  ex  rd.  Vook  y.  Board  ofPiXoe  ofMe- 
Uvpolittm  Police  Dietrid,  Ac.  39  N.  T.  (12 
TUp.)  506,  Aff'g  S.  0.  40  Barb.  626. 


§  2.  [2.]    (Am*d  1849.)      De/lniiianqf  an  acUan. 

An  action  is  an  ordinary  proceeding  in  a  court  of  justice,  by  which  a 
party  prosecutes  another  party  for  the  enforcement  or  protection  of  a  right, 
the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public  offense. 


L  DEFDnnoN  of  AcnoH. 


*'An  action  is  a  lawful  demand  of  a  man's 
ric^t."  Oo.  Liu.  285  a,  sect.  492 ;  Gomyn's 
Dig.,  Action  1  a,  p.  216 ;  1  Bac.  Ab.  63 ;  Bank 
of  Commerce  y.  KtUland  and  Washington  E. 
E.  Co.  10  How.  9.  See,  also,  Maphew  V.  Eolh 
inson,  10  How.  164. 

'*Aiiy  Judicial  proceeding  which,  if  con- 
ducted to  a  termination,  wiliresult  in  a  judg- 
ment, is  an  action."  Hakkis,  J.  People  ex  rd, 
Bendon  y.  Countg  Judge  of  Eensselaer,  13 
How.  400 ;  and  see  the  excellent  remarks  of 
PorraK,  J.  People  ex  rd.  Sanders  y .  CoU>ome, 
20  How.  380,  (381). 

It  is  not  eyery  judicial  proceeding  which 
terminates  in  a  judgment  that  constitutes  an 
action.   Coe  y.  Coo,  37  Barb.  233 ;  14  Abb.  88. 

''A  ciyil  a  tion  is  a  legal  prosecution  in  an 


'appropriate  court,  by  a  party  oompUinaat^ 
against  a  party  defendant,  to  obtain  the  judg- 
ment of  that  court  in  relation  to  some  ri^t 
claimed  to  be  secured,  or  some  remedy  clumed 
to  be  giyen,  by  law,  to  the  party  complaining. 
In  eyery  ciyil  action  which  is  iMUy  prose- 
cuted, it  must  be  in  a  court  which  has  juris- 
diction, or  it  will  not  be  an  appropriate  court; 
there  must  be  a  party  complaining  who 
brings  the  action  before  that  court;  there 
must  be  a  party  who  is  chamd  with  doi^g 
or  omitting  to  do  something,  lor  which  he  is 
brought  into  court ;  there  must  be  a  subject 
matter  of  litigation ;  anii  upon  the  whole  case, 
the  rights  of  the  parties  are  to  be  detennined 
by  a  judgment  of  the  court."  2  Wait's  Law 
and  Practice,  40. 


n.   CasISS  HELD  lO  BE  ACTIONS,   OB  PbOOEEDINOS  THEBEDT. 


a.  Supplementary  proceedizii^s.— 

Proceedings  supplementary  to  execution,  if 
not  an  action,  are  proceedmgs  in  the  action  ^ 
and  not  special  proceedings  under  the  Code. 
Seeley  y.  Black,^5  How.  369 ;  Dresser  y.  Van 
Pelt,  15  How.  19,  (23) ;  Lawrence  v.  Farmer^ 
Loan  and  Trust  Co,,  6  Duer,  689;  Bcmk  of 
Genesee  y.  Spencer,  15  How.  412. 

Where  one  party  to  a  ciyil  action  institutes 
proceedings,  as  for  a  contempt,  to  enforce  an 
order  or  decree  made  in  such  action,  it  is  not 
a  special  proceeding,  but  a  proceeding  in  the 
action.  PiU  v.  Davison,  37  N.  Y.  (10  Tiff.) 
235,  (241);  S.  G.  34  How.  374 ;  3  Abb.  N.  S. 
405 ;  4  Trans.  App.  272. 

h.  PartitiOXL — A  proceeding  by  summons 
and  complaint  for  a  partition  of  lands  is  an 
action.  Backus  y.  StAwdl,  3  How.  318 ;  S.  0. 
1  Code  R.  70 ;  Myers  y.  Eashack,  4  How.  83 ; 
S.  G.  2  Gode  R.  13.  Opposed  see  Traver  y. 
Traver,  3  How  351 ;  Aff  M,  id.  368,  note ;  S. 
0.  1  Gode  R.  112.  See  the  latter  case  ex- 
plained. Bow  y.  Bow,  4  How.  133. 

c  Summary  prooeedings.— So  it  has 

been  held  of  a  sununary  proceeding  by  a  land- 


lord for  the  remoyal  of  a  tenant  from  the  pos- 
session of  demised  premises.  Deud  y.  Eusit, 
24  Barb.  444.  This  case  is  oyerrnled;  see 
People  ex  rd.  Licermore  r  Hamilton,  S.  0. 15 
Abb.  335 ;  Aff'd,  39  N.  Y.  (12  Tiff.),  107 ;  S. 
G.  6  Trans.  App.  219 ;  People  ex  rd.  Chste  y. 
Boardman,  4  Keyes,  59  (66,  67). 

d*  Creditor's  biU. — ^A  proceeding  in  the 
nature  of  a  creditor's  bill,  or  suit.  Quick  y. 
KeeUr,  2  Sandf.  231 ;  Dunham  y.  Nkhohon, 
ib.  636. 

e.  Determination  of  claims.— A  pro- 
ceeding to  compel  a  determination  of  claimn 
relating  to  real  property.  Mann  y.  Provost,  3 
Abb.  446. 

/.  Ml*  T^^gyif)  *»•>«- — A  proceeding  to  obtain 
the  remedy  given  by  a  mandamus,  where  a 
return  has  b^n  made  and  issues  joined.  Peo^ 
pie  eX'  rel,  Lumley  y.  Lewis,  1^  How.  159 
(172);  Aff'd  in  Gt.  App.  id.  470;  People  ex 
rd.  Sanders  y .  Colbome,  20  How.  382 ;  which, 
in  effect,  overrule  People  ex  rd.  Van  Valken^ 
burgh  y.  Sage,  3  How.  56;  People  ex  rd. 
Merriam  v.  Schoonmaker,  19  Barb.  658. 

g.  Dissolution  of  ooxporatioiis.— 


§«.] 


Aonom.    Sfbceal  Pkocbbdinos. 
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Whether  it  includes  prooeediiigB  for  the  disso- 
lutioii  of  oorporatwDB.  See  KaUenstrath  ▼. 
A$tor  Bamk,  2  Duer,  632. 

h.  Scire  &0ia8. — ^The  remedy  fonnerij 
obtoined  by  virtue  of  a  writ  of  scire  facias,  is 
now  given  by  an  action  under  the  Code.  Al- 
den  T.  Clark,  11  How.  209  (212);  CamermY. 
Young,  6  How.  372. 

••  Quo  'waxrantO. — ^Proceedings  by  qw> 
warranio  are  abolished  and  the  remedy  is  now 
bv  action.  People  t.  Cook,  8  N.  Y.  (4  Sold.) 
71 ;  Aff'g  8.  C.  14  Barb.  259 ;  People  ex  rei, 
8mUk  y.  Pease,  27  N.  Y.  (13  Smith),  54 ;  S.G. 
25  How.  501. 

i-  Dower. — A  proceeding  for  the  admeas- 
uranent  of  dower  is  an  action.     Brown  ▼. 


Broum,  31  How.  481  (499) ;  S.  0. 4  Bob.  688 
(701). 

k.  Mechanic's  lien.— So  of  a  proceed- 
ing to  enforce  a  mechanic's  lien.  People  ex 
reJ.  Bendon  y.  County  Judge  ofBenssdaer,  13 
How.  398  (401). 

I'  Mesne  XTOflts. — ^After  a  recoTeij  in 
ejectment  the  remedy  for  mesne  profits  is  by 
action.  Holmes  v.  jSavis,  19  N.  Y.  (5  Smith) 
488 ;  Rey'^  S.  C.  21  Barb.  265,  (273),  but  not 
on  this  pomt. 

m.  Tacating  patent.— A  proceeding  by 
the  attorney-general  to  vacate  or  annul  a  pa- 
tent granting  lands,  is  an  action.  People  v. 
Clarke,  11  Barb.  337,  (341);  S.  G.  Aif'd,  9 
N.  Y.  (5  Seld.)  349,  (362  to  365). 


in.  Cases  held  not  to  be  Actions. 


a.  Claims  against  executors,  dec- 
Proceedings  on  the  reference  of  a  claim 
against  executors  or  administrators,  do  not 
constitute  an  action.  Akefy  y.  Akdy,  17  How. 
21  (25) ;  Coe  y.  Coe,  37  Barb.  232,  (233) ;  S. 
G.  14  Abb.  86,  (89). 

h.  CkXDtemptB. — So  of  a  prooeeding  to 
punish  a  party  ror  a  contempt  in  yiolating  an 
order  issued  in  proceedings  supplementary  to 
an  execution.  Holsiein  v.  Rice,  24  How.  135, 
^141);  S.  C.  15  Abb.  307  (312);  Gray  v.  Cook, 
^5  Abb.  308,  note ;  see,  also,  For6e9  v.  WO- 
Vtfd,  54  Barb.  520;  S.  C.  37  How.  193. 

c.  Il\}TlZlCtion. — Or  of  an  application  for 
m  injunction,  which,  before  answer,  is  not  an 
ordinary  proceeding  in  the  action.  Becker  y. 
ifa^of,  8  How.  68. 

d.  Discovery  of  books,  &c.— An  ^>- 

plication  to  obtain  a  disooveiy  of  books  and 

ekpers  is  not  an  action.    FolleU  y.    Weed,  3 
ow.  303,  (304);  S.  C.  1  Code  R.  65. 

e.  Judc^ent  enforced  a^iLinst  heirs. 

So  of  a  proceeding  under  ^  3/6  of  the  Code 
to  enforce  a  judgment  agamst  the  estate  of 
the  deceased  debtor.  Mills  y.  Thurshy,  12 
How.  385.  (387);  S.  C.  2.Abb.  432,  (433). 

/.  Submission  nnder  the  Code.— So 

of  a  submission  of  a  question  in  difference 
under  §  372  of  the  Code.  Lang  y.  Eopke,  1 
Duer,  701,  (702). 

g*  Foreclosure. — So  of  a  proceeding  to 


foreclose  a  mortgage  by  adyertisement.  Hall 
y.  BartleU,  9  Barb.  297,  (300). 

A.  Admission  as  attorney.— An  ap- 
plication for  admission  as  an  attorney,  and  an 
order  denying  it,  is  not  an  action.  Matter  of 
Cooper,  22  N.  Y.  (8  Smith),  67,  (87) ;  S.  0. 
sub.  nom.  Matter  of  the  Graduates,  11  Abb. 
301,  (329) ;  20  How.  1,  (7). 

».  Summary  proceedings. — So  of 

summary  proceeoings  by  landlords  to  remoye 
tenants  from  the  possession  of  premises.  Peo- 
pie  ex  rei.  Livermore  y.  Hamilton,  15  Abb. 
328,  (335) ;  S.  C.  39  N.  Y.  (12  Tiff".),  107 ;  6 
Trans.  App.  219,  oyeiruling  Ihtel  y.  Bust,  24 
Barb.  444. 

J.  Habitual  drunkards.— So  of  pro- 
ceedings in  a  county  court  in  relation  to  an 
habitual  drunkard.  Matter  of  Smith,  16  How. 
567,  (569).  It  is  otherwise  on  a  reyiew  of 
the  proceedings  in  the  supreme  court,  so  far 
as  it  relates  to  the  question  of  costs.  lb. 

k.  Fei^oed  issues. — An  order  directing 
the  trial  oF  issues  as  a  substitute  for  a  feigned 
issue  is  not  an  action.  SneU  y.  Ixmcks,  12 
Barb.  385,  (387). 

h  Vacating  judgment.— An  applica 

tion  to  the  supreme  court  to  yacate  a  judg 
ment  rendered  upon  confession,  without  ac 
tion,  is  not  an  action.  Belknap  y.  Waters,  11 
N.  Y.  (1  Kern.),  477  (478.)       ^ 


k  3*  [3*]  Definition  of  a  special  proceeding. 
Eveiy  other  remedy  is  a  special  prooeeding. 

I.  Cases  held  to  be  Special  Proceedings. 


a.  Damages  for  taking  lands. —A 

proceeding  under  the  statute  K.  L.  1813,  ch. 
,86,  to  determine  what  compensation  shall  be 
made  as  damages  for  lands  taken  for  squares, 
ayenues  and  streets  in  New  York  city,  is  a 
special  proceeding  under  this  section.  King 
y.  Mayor,  etc.  of  New  York,  36  N.  Y.  (9  Tiff.) 
182,  (190);  S.  C.  1  Trans.  App.  288,  (296). 


h.  So  of  proceedings  taken  for  the  appoint- 
ment of  commissioners  to  appraise  the  yalue 
of  lands  to  be  taken  under  the  statute  by  a 
railroad,  and  the  appraisal,  report  and  con- 
firmation. N.  Y,  Central  Eailroad  Co>  y. 
Marvin,  11  N.  Y.  (1  Kern,),  277. 

e.  So  of  proccedmgs  for  the  assessment  of 
the  yalue  of  lands  taken  for  street  purposes  in 


so 
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New  York  city.  MMer  <if  Cemal  mid  Wmlkar 
streets,  12  N.  T.  (2  Kern.)  406,  (409) ;  Ptyov^M 
Appeals  5  Abb.  272.  Whether  such  a  pro- 
oeediog  ie  a  qwciel  one  was  coosidered,  but 
not  decided,  in  metier  of  Bowery  Eximsion, 
12  How.  97 ;  S.  G.  2  Abb.  368. 

d.  A  proceeding  to  esseee  demages  for  lends 
taken  for  a  plankroad  undertbe  act  of  1847, 
ch.  210,  §  12,  18  a  special  proceeding.  Ifo^ 
ter  of  Fart  Plain  anaCoopersUnm  PUmkroad 
Co.  3  Code  R.  148. 

e.  Layinf  out  hicbways.— Proceed- 
ings on  appeaifrom  an  oraer  laying  out  a  high- 
way under  the  statute.  People  ex  r$l,  Di90§- 
W0y  T.  Flak€,  14  How.  527,  (529). 

/.  Contempt— A  proceeding  as  for  a 
contempt  for  the  punishment  of  a  party  diso- 
beying an  order  made  in  proceedings  supple- 
mentiury  to  execution.  Molstem  t.  Eioe,  24 
How.  135,  (139);  S.  C.  15  Abb.  307,  (311); 
Orwf  T.  Cook,  ib.  308,  note.  See  Farhm  ir. 
WiUard,  54  Barb.  520;  S.  G.  37  How.  193. 

^.  Street  assessments.— A  eertUm»ri 

to  reriew  proceedings  in  street  aoeoDoment 
cases.  People  ex  rel,  VanderbOt  r.  StUwtttj 
19  N.  Y.  (5  Smith),  531,  (582). 

*.  Mandamus.— A  proceeding  by  man- 
dawma  is  a  special  proceeding.    People  ex  rel. 
T.  St^ooHfMkery  19  Barb.  658. 


ft.  Habitual  drunkards.— So  of  a  pro- 
ceeding in  the  county  court  anunst  an  habitual 
drunkard.  Matter  of  Smith,  16  How.  567, 
(569). 


s*  Hl^liVFa]^  sppeaihi.*— ^  vf  _ 

ngs  bdbre  rafto^aeon  as  Ww*l  from  an  ordi 
made  by  commissionera  of  highwigra  as  to  k^.- 
ingontahig^^y.  People  ex  rel,  Duo^mfOf^  r. 
FUAe,  14  How.  527,  (529).  This  eaee  is  qna^ 
tioned  in  People  ex  rd,  Hmrvey  ▼.  Hea&^  20 
How.  304;  bnt  Uie  laiter  case  was  itsefrf  diaai^ 
OTOved  in  Peopie  ex  rel.  CMe  ▼.  Boardmae^  4 
Keyes,  59,  (67). 

h.  Bemcval  of  gnardian.^So  of  a  pa- 

titioB  to  the  enpreme  dourt  lior  the  nmeval  of 
a  guardian  npoiated  faj  a  suxvogate  MeOtmr 
efPimte,  12  Hmr.  532,  (63S). 

I.  Summarr  prooeedini^s.— So  of  « 

prooeeding  fay  alaodlord  agwmt  a  Usant  for 
.the  veeotery.  of  the  posoespiejiofdemiaed  |iro- 
mises.  PeopHe  ex  rel.  CMe  t.  .BoorciMais  4 
Keyes,  59,  (67). 

m.  Hiipfarareycertlorail— Soofaesrei- 
orari  to  rererse  proceedings  of  commissionera 
of  highways  in  rehtimi  to  an  alleged  eneroaeli- 
ment  on  a  highway.  Peopteex rel,  M%iUer  t. 
Commiesioners  of  Highway^  o/  iSUboclodk,  27 
How.  158,  (160). 

H.  Support  of  poor  relation.— So 

of  a  proceeding  in  .a  cpurt  of  sessions  to  com- 
pel a  party  to  support  an  indigent  relation. ' 
EacHand  ▼.  WkUe,  7  How,  154,  (157) ;  «p- 
proTed  in  People  ex  rel.  Harvey  ▼.  HeM,  20 
How.  307';  People  ex  rd,  Midler  v.  Com- 
missionere  of  Highways  of  Schodadt,  27  How. 
159. 


n.  Cases  held  kot  to  bb  SPBOiAii  Pboobbdikos. 

How.  159,  (172) ;  Aff'd,  id.  470,  in  Ct.  of 
App. 

e.  Supplementary   prooeedln^s. — 

So  of  proceedings  supplementary  to  execution 
Dresser  y.  Van  Pdt,  6  Duer,  688 ;  S.  C.  15 
How.  19,  (23). 

d,  Bemoval  of  polioeman.— So  of  pro- 
ceedings by  the  Board  of  Police  of  the  Metro- 
politan Police  District  for  the  removal  of  a 
patrolman  from  his  office.  People  ex  rd.  Cook 
r.  Board  of  PoKcerof  MetropoKtmH  Pohee  Dis 
triet,  Ac.  39  N.  Y.  (12  Tiff.),  506,  f521) ;  Aff^ 
S.  G.  40  Baib.  626. 


a.  Street  assessments. — A  proceed- 
ing to  vacate  an  assessment  for  a  local  im- 
provement in  the  streets  of  New  York  city,  is 
not  a  special  proceeding.  Matter  ofDoda,  ^ 
N.  Y.  (13  Smith),  629,  (633).  «  To  be  a  special 
proceeding  in  the  sense  of  the  Code  there  must 
be  a  litigation  in  a  court  of  justice.*'  Ib.  This 
view  is  not  concurred  in  in  Peap^  ex  rd, 
Clitte  V.  Boardman,  4  Reyes,  59,  (67) ;  People 
ex  rd.  MuUer  v.  Cammissioturs  of  Highways 
of  Sdkodadt,  27  How.  158,  (160). 

5.  ICandamns. — So  of  a  proceeding  by 
mandamus.  People  ex  rd.  Lu$nley  v.  Lewts,  28 


§  4:.  [4.]  Division  of  actions  into  dvil  and  criminaL 

Actions  are  of  two  kinds: 

1.  Civil. 

2.  Criminal. 


§  ©•  [5.]  (AmM  1849.)     Definition  of  a  criminal  action. 
A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as  a  partjTt 
against  a  person  charged  with  a  public  offense,  for  the  punishment  thereof 

h  6.  [6.]  Definition  of  a  civil  action. 
Ey^7  othfif  is  a  civil  action. 
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S  7*  f  7.  J  Cfivit  and  criminat  remedies  not  merged  in  each  other. 
Where  the  violation  of  a  right  admits  of  both  a  civil  aod  d'iuuiuil  remedy, 
the  right  to  proaeeule  the  one  is  not  merged  in  the  other. 


GiTiI  remedies  are  not  merged  in  felonies, 
BOr  are  they  suspended  until  the  conriction  of 
the  offender.    Gordon  t.  BosteUer,  37  N.  T. 


(10  Tiif.),  99,  (105) ;  4  Abb.  N.  S.  263,  (270) ; 
4  Traui.  App.  375,  (381). 


I  8.  [8.]  (Am'd  18490^    Subjects  emiraeed  in  this  act. 

This  act  is  divided  into  two  parts: 

The  first  relates  to  the  courts  of  justice  and  their  jurisdiction; 

The  second  relates  to  civil  actions  commenced  in  the  courts  of  this  State 
after  the  first  day  of  July,  1848,  except  when  otherwise  provided  therein, 
and  is  distributed  into  fifteen  titles.  The  first  four  (§^  69  to  126,  both 
inclusive),  relate  to  actions  in  all  the  courts  of  the  State ;  and  the  others, 
to  actions  in  the  supreme  court,  in  the  county  courts,  in  the  superior  court 
of  the  city  of  New  York,  in  the  court  of  common  pleas  for  the  city  and 
eoonty  of  New  York,  in  the  mayor's  courts  of  cities,  and  in  the  recorder's 
courts  of  cities,  and  to  appeals  to  the  court  of  appeals,  to  the  supreme  court, 
to  the  county  courts,  and  to  the  superior  eourt  of  the  city  of  New  York. 


A.  Commencenieiit   of  actions. — 

This  seetion  expressly  liniits  the  application 
•f  its  provisions  to  actions  commenced  after 
the  first  day  of  Jaly,  1848,  except  when  other- 
wise provided  in  the  Code.  Several  cases 
have  been  decided  in  relation  to  the  construc- 
tion of  this  section.  A  declaration  and  notice 
to  plead,  delivered  to  the  sheriiT  June  1st, 
1848,  but  not  served  until  the  15th  of  Julv 
following,  were  set  aside  as  irregular.  Di^- 
endarfr.  Elwood,  3  How.  285;  S.  0.  1  Code 
B.42. 

6.  Costs. — An  appeal  from'  a  decree  in 
chancery  brought  before  the  Code  took  efiect, 
bat  decided  after  that  time,  is  governed  by 
the  old  law,  and  the  costs  must  be  taxed  un- 
der it.     Truscutt  V.  King,  4  How.  173. 

Costs  in  suits  pending  on  the  first  day  of 
July,  1848,  except  the  costs  of  a  notice  there- 
in, on  a  final  determination  in  the  court  of 
appeals  must  be  taxed  under  the  old  fee  bill 
and  not  under  the  Code.  Doty  v.  Braumy  4 
How.  429. 

Where  a  suit  was  pending  and  was  decided 
before  July  1st,  1848,  but  an  appeal  was  not 
taken  until  after  that  time,  the  costs  were 
taxed  under  the  Code.  KanouM  v.  Martin,  2 
Sandf.  739 ;  S.  C.  3  Code  R.  203. 

This  section  does  not  authorize  the  court  of 
Mpeals  to  grant  an  extra  allowance  of  costs. 
Wolfe  V.  Van  Nostrandy  2  N.  Y.  (2  Comst.) 
570 ;  S.  C.  4  How.  208 ;  2  Code  R.  130. 

The  costs  given  by  the  Code  on  appeals  to 
the  court  of  appeals  are  as  applicable  to  special 
proceedings  as  to  civil  actions.  People  ex  rel, 
Vaois  V.  Sturtevanty  9  How.  304;  S.  C.  3 
Duer,  616 ;  12  N.  Y.  Leg.  Obs.  86. 

In  an  action  of  tort,  which  was  commenced 
and  resulted  in  a  verdict  for  the  plaintiff  be- 


fore July  1st,  1848,  when  the  verdict  was  set 
aside  and  a  referee's  report  made  in  favor  of 
the  defendant  in  1852,  the  executors  of  the 
plaintiff  were  held  not  liable  for  costs  per- 
sonally, nor  in  their  representative  capacity. 
Theriot  v.  Prinee,  12  How.  451. 

In  a  suit  pending  July  1st,  1848,  where  the 
plaintiff  recovers  but  950;  after  that  time  he 
cannot  recover  costs,  as  his  rights  are  gov- 
erned by  the  old  law.  Bich  v.  Husmm^  1 
Duer,  617;  S.  C.  11  N.  Y.  Leg.  Obs.  119. 

c.  Writ  of  error. — A  determination  of 
the  supreme  court  in  mandamus  or  prohibi- 
tion must  be  brought  before  the  court  of  ap- 
peals by  writ  of  error,  as  before  the  Code,  and 
not  by  appeal.  Becker  v.  People  ex  rel.  Cook, 
18  N.  Y.  (4  Smith),  487.  This  rule  has  been 
changed  by  statute  (Laws  1859,  ch.  174Xsnd 
an  appeal  is  now  the  proper  mode  of  review. 
PeopU  ex  rel.  Bender  v.  Churchy  20  N.  Y.  (6 
Smith),  529. 

d.  Appeals. — Where  the  decree  or  order 
appealed  from  was  made  before  July  1st, 
1848,  the  right  of  appeal  and  the  time  within 
which  it  must  be  brought  are  governed  by 
the  old  law ;  but  where  the  decision  was  made 
after  that  day,  whether  in  a  suit  then  pend- 
ing or  not,  the  practice  under  the  Code  pre- 
vails. Mayor,  etc,  of  New  York  v.  Scherfner- 
horny  1  N.  Y.  (1  Comst.),  423 ;  S.  C.  1  Code 
R.  109. 

In  a  suit  begun  before  July  1st,  1848,  a 
bill  of  exceptions  taken  at  the  circuit  must 
be  argued  as  under  the  old  practice,  and  is 
not  brought  up  by  an  appeal.  Clarke  v.  Cran- 
dally  4  How.  127 ;  S.  C.  2  Code  R.  70. 

There  is  no  longer  an  appeal  from  the  dis- 
trict courts  of  New  York  city  to  the  superioi 
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ooart  thereof.  Hawhm  ▼.  Maifcr,  He,  nf 
New  Ywky  5  Abb.  344;  Wood  y.  fe%,  2 
Hilt.  334;  2>i^  t.  Swadchammer,  5  Abb.  845» 
note. 

e.  SxectltioilB. — Ezeeations  issued  on 
judgments  rendered  in  suits  pending  July 
Ist,  1848,  are  goyemed  by  the  law  in  force 
before  that  time.  MerriU  t.  Wimf^  4  How. 
14 ;  S.  C.  2  Code  R.  20. 

Since  the  amendment  of  the  Code  in  1849, 
executions  on  such  judgments  are  goyemed 
by  the  Code.  CatolM  Btmk  y.  Sanford,  4 
How.  101.  ' 

/.  Marine  court  of  New  Fork.— 

This  section  does  not  apply  §  179,  as  to  ar- 
rests in  ciyil  actions  to  the  marine  court. 
People  ex  rel.  Corlie  y .  Smith,  9  How.  464 ; 
S.  0. 12  N.  Y.  Leg.  Obs.  285 ;  Ltf^sey  y.  Lan- 
der$,  12  How.  25 ;  S.  C.  3  Abb.  176 ;  sub nom. 
Livesey  y.  Sanders ;  SchadU  y.  CAo^e,  16  How. 
413.  Nor  does  it  eoyem  the  form  of  the  sum- 
mons to  be  issued  out  of  the  marine  court. 
Williams  y.  Price,  2  Sandf.  229.  Nor  does  it 
relate  to  the  pleadines  in  those  courts.  Wil- 
Kami  Y,  Price,  2  StaAt  239;  Cortisll  r.  Smith, 
2  Sandf.  290. 

g-  Justices'  courts.— This  section  does 
not  apply  the  rules  of  eyidence  to  justices' 
courts.  Pelham  v.  Bryant,  10  How.  60,  (64). 
Nor  does  it  authorize  justices'  courts  to  strike 
out  the  names  of  parties  to  actions.  Perkins 
y.  Bichmond,  17  How.  309,  (311) ;  Webster  y. 
Hopkins,  11  How.  140.  Nor  does  it  autlior- 
ize  a  justice  to  restore  a  name  once  struck 


out  of  process  by  him.   Outes  r.  Ward,  17 
Barb.  424,  (427). 

This  section  does  not  apply  to  justices' 
courts  the  proyisions  of  §  148  of  the  Code,  aa 
to  waiyer  of  objection  on  account  of  defect  of 
parties.  lUce  y.  HclUnbe(k,  19  Barb.  664» 
(666).  Nor  does  it  authorise  a  justice  to 
amend  a  summons  by  correcting  the  name  of 
the  defendant  when  he  does  not  appear  after 
senrice  of  the  summons  upon  him.  Hoffman 
Y.Fish,  18  Abb.  76.  Nor  does  it  authorise 
a  justice  to  order  judgment  against  a  plaintiff 
for  a  set-off  or  counterclaim  where  he  fails 
to  appear  on  the  adjourned  day.  Norris  y. 
BUakiey,  3  Abb.  108;  S.  C.  1  Hilt.  90. 

This  section  does  not  apply  the  proyisions 
of  the  Code  as  to  arrests  in  ciyil  actions  to 
courts  held  by  justices  of  the  peace.  Kederr. 
Clark,  18  Abb.  154,  (156).  But  it  does  author- 
ise a  justice  to  appoint  a  guardian  or  nesrt 
friend.     Walker  y.  Swayzee,  3  Abb.  136. 

This  section,  as  well  «8  all  others  in  the 
Code,  applies  tO'  all  cases  of  recognizances 
forfeited  in  any  court  of  general  sessions  or 
of  oyer  and  terminer.  Laws  1855,  ch.  202. 
§§  1  and  2. 

h.  Statute  of  limitations.— Title  n  of 

the  Code  does  not  extend  to  cases  where  the 
right  of  action  had  accrued  when  that  title 
became  a  law,  but  leayes  them  to  be  goyemed 
by  the  law  then  in  force.  Van  Alen  y,  Fdtg^ 
1  Keyes,  332;  Rey'g  S.  C.  32  Barb.  139;  9 
Abb.  277. 


^9,  la]  OocBXB  OF  ims  Staxb.  tS 


I 


PART  I. 


OF  THB  COURTS  OF  JUSTICE  AND  THEIR  JURISDICTION. 

m 

TITLI  I.    Of  tb>  Ooubts  ix  Gbitbeal. 

II.     Of  THB  COUKT  OF  APPBALS. 
III.      Of  THB  SUPKBMB  COU^T,  ClBOUIT  COOKTS,  AND  COUBTS  OF  OtBB  AKD  TbBMIITBB. 
IV.      Of  THB  CoUMTt  COUBT8. 

y.      Of  THB  SUPBKIOB  COURT  AKD  CODBT  OF  COMMOK  PlBAS  IK  THB  CiTT  OF  NbW 
TORK,  AND  THB  MaTOBS'  AKD  RbOOBDBBS'   COURT8  Itf  OTHBB  CITIB8. 

YI.    Of  THB  Courts  of  Justigbs  of  thb  Pbaob. 
Vn.    Of  Justicbs'  and  othbr  infbbior  coi^bts  in  oitibs. 

TITLE  L 

Of  the  cotiffo  in  ffeneral. 

Sbohon   9.    The  seTeral  courts  of  this  Stsle. 
10.    Their  jurisdiction  genendljT. 

%  9.  [9.]  (Am*d  1849.)  •  The  several  courts  of  this  State  : 
The  following  are  the  courts  of  justice  of  this  State : 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 

3.  The  supreme  court 

4.  The  circuit  courts. 

5.  The  courts  of  oyer  and  terminer. 

6.  The  county  courts. 

7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  New  York. 

12.  The  court  of  common  pleas  for  the  city  and  county  of  New  York. 

13.  The  mayors'  courts  of  cities. 

14.  The  recorders'  courts  of  cities. 

15.  The  marine  court  of  the  city  of  New  York.  « 

16.  The  justices'  (district)  courts  in  the  city  of  New  York. 

17.  The  justices'  courts  of  cities. 

18.  The  police  courts. 

This  enumerUion  is  not  complete,  as  it  I  court  snd  the  marine  court  of  the  city  of  Buf- 
omits  the  city  court  of  Brooklyn,  the  superior  [  fidlo.    See  Laws  1870,  chaps.  470  and  313. 

§  lO.  [lO.J  Their  juriediction  generally. 

These  courts  shall  continue  to  exercise  the  jurisdiction  now  vested  in 
them  v-espectively,  except  as  otherwise  prescribed  by  this  act 


M 


JjJUUUiXfCUM  01*  TEBt  COOICIB* 

« 

I.   GxaTEBAL. 


[§^9,  m 


a.  Same  suligect  matter  in  different 

COTirtS. — If  two  actions  between  the  same 
narties  and  upon  the  same  subject  matter  are 
brought  in  .two  different  courts,  the  court 
which  first  acquires  jurisdiction  shoukl  di#» 
pose  of  the  whole  controversy.  McCarthy  t. 
Peake,  9  Abb.  164;  S.  G.  18  How.  1^8. 

ft.  Surrogates'  courts.— The  jurisdic- 
tion of  surrogates'  courts  in  proceedings  to 
compel  executors,  administrators  or  collectors 
to  account,  is  concurrent  with  that  of  courts 
having  the  powers  of  courts  of  equity.  Chrii- 


ty  V.  Libhy,  2  Daly,  418 ;  S.  C.  5  Abb.  N.  a 
192,  (^200) ;  Aff'g  S.  C.  35  How.  119. 

c.  Cit7  court  of  Brooklyn.— In  th« 

city  court  of  Brooklyn  term  fees  should  be 
taxed  as  in  the  supreme  court,  because  the 
laws  regulating  the  practice  of  the  supreme 
court  apply  to  and  are  binding  upon  this  court. 
Bird  V.  City  of  Brooklyn,  2  Abb.  N.  S.  132, 
(1S3).    See,  also,  Laws  1S49,  ch.  125. 

d.  Proceeding  axe  void  when    the 

court  has  no  jurisdictioii.  Smpcrvmars  ofMam>- 
roe  Co.  ▼.  Budlony,  51  Barb.  403.  (515). 


II.  State  Coubts  have  Jubibdigtion. 


a.  Forefgn  corporatlonB.— When,  by 

its  officers,  a  foreign  corporation  comes  within 
this  State,  it  becomes  sul^cct  to  the  process 
of  the  courts.  People  v.  Central  B,  B.  of  New 
Jersey,  48  Barb.  478,  (502);  8.  G.  33  How. 
407 ;  see  Wateon  v.  Cabot  Bank,  5  Sandf.  423 ; 
S.  C.  Aff 'd  in  Gt.  App.  4  Duer,  606,  note. 

A  citizen  of  this  State  can  mMniain  an  ac- 
tion here  against  a  foreign  corporation,  to  re- 
strain illegal  acts  of  directors,  etc.,  when  they 
are  personally  within  the  jurisdiction  of  the 
court.  Fiek  v.  Ckicago,  Bock  Island  and  Pa- 
dfie  B.  B.  Co,  4  Abb.  N.  S.  378;  S.  G.  36 
How.  20 ;  53  Barb.  513. 

b.  U.  S.  soldiers.— The  authority  of  the 
State  courts  to  require  the  production  of  a 
prisoner  on  habeas  corpus,  although  he  be- 
longs to  the  United  States  army,  does  not 
cease  until  the  commitment  has  been  made  by 
a  judge  of  the  United  States  courts.  Matter 
of  Barrett,  42  Barb.  479,  (481);  S.  G.  25 
How.  380. 

State  courts  have  power  to  discharge  pei^ 
sons  enlisted  in  the  United  Sti|tes  army,  on 
habeas  corpus.  Matter  ofDdbb,  12  Abb.  113, 
(116) ;  S.  G.  21  How.  68 ;  Matter  ofBeswidc, 
25  How,  149,  (156) ;  Matter  of  Webb,  24  How. 
247,  (250) ;  Matter  of  Carlton,  7  Gow.  471. 

In  a  recent  case  the  United  States  district 
court  settled  the  rule,  conclusively,  that  Slate 
courts  and  State  judges  have  full  authority, 
on  habeas  corpus,  to  examine  into  th^  cause 
of  the  detention  of  one  claimed  as  a  deserter 
from  the  United  States  service,  and  to  dis- 
charge him,  if  illegally  held.  Matter  of  Bey- 
nolds,  6  Park,  276. 

The  centrary  doctrine  has  been  held  in  Mat- 
ter qfBielly,  2  Abb.  N.  S.  334,  (339) ;  Matter 
of  Phelan,  9  Abb.  286,  (288) ;  Matter  of  Hop- 
son,  40  Barb.  34,  (50);  see  also.  Matter  of 
Husted,  1  Johns.  Gas.  136  ;  U,  S.  v.  Wyngall, 
5  Hill,  16 ;  and  Matter  of  Ferguson,  9  Johns. 
2;i9. 


e.  Torts  outside  of  territorial 

its. — State  courts  have  jurisdiction  of  actions 
for  injuries  to  property,  although  committed 
out  of  the  State,  and  the  parties  are  resident 
abroad,  if  the  defendant  is  served  with  pro- 
cess here.  Latourette  v.  Clark,  45  Barb.  327, 
(331).    Same  case  erroneously  reported  in  30 


How.  242.  See  also,  contra,  Mott  t.  Cod" 
dinyton,  1  Abb.  N.  S.  290,  (295) ;  S.  G.  1  Rob. 
267 ;  aad  Watis  ▼.  Kinney,  6  Hill,  82,  (90), 
distinguishing  local  and  transitory  actions. 

And  may  he  maintained  against  a  naval  of- 
f  oer  for  an  assault  at  sea.  Wilson  v.  Machete 
tie,  7  Hill,  95,  100. 

State  courts  have  jurisdiction  of  an  action 
for  an  assault  committed  in  the  Brooklyn  navy 
yard.  Amutrony  v.  Foote,  11  Abb.  384, 
(387),  overmlfiig  19  How.  237. 

Of  an  action  for  a  trespass  at  sea.  Pereiwd 
V.  Hickey,  18  Johns.  256,  (294);  Goirdner  ▼. 
Thomas,  14  Johns.  134. 

Gourts  of  this  State  have  jurisdiction  of 
personal  torts,  even  when  committed  abroad 
by  non-residents.  Deudtt  v.  Buchanan,  54 
liarb.  31,  (34),  and  cases  there  cited. 

An  action  may  be  maintained  for  slander, 
though  the  acts  and  words  transpired  in  an- 
other State.  HuU  v.  Vredand,  18  Abb.  182, 
(185) ;  42  Barb.  543 ;  Lifter  v.  Wright,  2  Hill, 
320. 

Also  for  conspiracy  by  residents  of  another 
State,  relating  to  landa  in  another  State.  Mus- 
9ina  V.  Belden,  6  Abb.  1Q5,  (174). 

d:  Lands  ont  of  State.— Gourts  will 

grant  relief  whenever  the  parties  or  subject 
matter  of  action  are  within  the  jurisdiction  ko 
that  an  effective  decree  can  be  made.  Ward 
V.  Arredondo,  1  Hopk.  213,  (223).  See  also 
Shattuck  V.  Caseidy,  3  Sdw.  152. 

In  cases  of  fraud,  trust,  or  contract,  juris- 
diction will  be  sustained  wherever  the  defend- 
ant may  be  found,  even  though  lands  oat  of 
the  State  may  be  affected.  I/Ivemois  v. 
LeavUt,  23  Barb.  63,  (80) ;  De  Klyn  v.  Wat- 
kins,  3  Sandf.  Gh.  185,  (188).  Gourts  of  this 
State  may  compel  the  conveyance  of  lands 
situated  in  another  State.  Gardner  v.  Ogden, 
22  N.  Y.  (8  Smith),  327,  (333) ;  NeM^tOn  v, 
Bronson,  13  N.  Y.  (3  KemO  587 ;  Bailey  v, 
Byder,  ION.  Y.  (6Seld.)  363,  (370) ;  Fenner 
V.  Sanborn,  37  Barb.  610. 

e.  Foreign  contracts.— An  action  mar 

be  maintained  on  a  foreign  contract,  though 
not  stamped  according  to  the  law  of  tdfe  coun- 
try where  made.  Skinner  v.  Tinker,  34  Barb. 
333,  (335),  which  approves  Ludlow  v.  Van 
Bensselaer,  1  Johns.  93a 
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polkj  deltrered  within  tie  State  by  the  agent 
of  %  foreign  company.  Bwnu  t.  Prtmneidl 
Im.  Co.  35  Barb.  525,  (526) ;  S.  C.  la  Abb. 
425. 

/  United  States  offioer&r— An  action 

nay  be  maintained  by  a  collector  of  customs 
on  an  instmment  giyen  for  the  delivenr  of 
property  seiaed.  StSUff  t.  Clevekmd,  10  Wend. 
156,  (160). 

Ag^iinst  a  postmaster  for  detaining  a  letter. 
TeaU  T.  FeUan,  1  N.  Y.  (1  Comst.)  537, 
(547) ;  Aff'g  S.  C.  3  Barb.  512 ;  A«  'd  2  How. 
IjI.  8.  Zo4« 

Against  the  keeper  of  a  bonded  warehouse 
fbr  the  recovery  of  goods.  McBuUy,  Murray y 
10  Abb.  196,  (197). 

Aninst  a  naral  officer  for  trespass.  Wilson 
T.  Mackenjsie,  7  Hill,  95 ;  or  for  a  contempt, 
Matter  of  Stacy ,  10  Johns.  328. 

Agunst  a  eoUeetor  of  the  port  of  Kew  York. 
Hoyt  Y.  (MstoHy  13  Johns.  141. 

Against  the  eoUector  of  the  pavt  of  New 
York  to  recover  tonnage  duties  pud.  BipUy  r. 
(7eMm»  9  Johns.  201. 

g>  The  United  States  mt^j  consent  to 

be  sued  in  the  State  courts.  Murrmfs  LesMS 
▼.  Hahoken  Land  and  Improvement  Co.  18 
How.  U.  S.  281,  (283) ;  Pee^  of  the  State  of 
Mu!higan  t  .  Phanix  Bank  of  the  City  of  New 
York,  4  Bosw.  363,  (382). 

An  action  nay  be  maintained  in  the  State 
comrta  on  a  bond  given  to  the  United  States 
tor  duties.    U.  S.  t.  Dodge,  14  Johns.  95. 

A.  Anotlier  Eltate  may  sue  or  be  sued  in 
the  courts  of  this  State.  State  of  Michigan  t. 
Phamix  BankofNew  York,  33  N.  Y.  (6  Tiff.) 
9,  (17) ;  aff 'g  S.  C.  4  Bosw.  363»  and  approT- 
ing  DelaJUid  y.  State  oflJL  26  Wend.  192. 

Courts  of  this  State  are  oven  to  another 
State,  although  that  other  has  adopted  an 
ordinance  of  seoesaion.  U.  S>  ▼.  Ftetor,  16 
Abb.  153,  (158). 

t.  Foreign  ezecators  inay  be  sued  hi 

this  State  if  they  are  residents  of,  or  have 
asseta  within  the  State.  GuUek  y.  Guhek,  33 
Barb.  92,  (102) ;  S.  0.  21  How.  22;  Montal* 
y.  Clover,  32  Barb.  190,  (193) ;  CamplM 


T.  Thueg,  1  OvW.  64^  a«d  caSM  there  cited. 
See  also  MetcaV  y.  Clark,  41  Barb.  45,  48, 
oonJbray  which  makes  the  distinction  between 
legal  and  egwUaibU  actions.  Spri  v.  Coit,  5  Abb. 

482. 

j.  Foraign  eoTemmeints.— A  foreign 

gOYemment  may  sue  in  courts  of  this  State. 
BepnhHc  of  Mexico  y.  Afrangoie,  11  How. 
576 ;  Aff'g  S.  C.  id.  1 ;  3  Abb.  470.    . 

It  is  at  the  option  of  a  foreign  power 
whether  they  will  appear  as  defendants.  Man- 
ning Y.  Staite  of  Nioarattgtio^  14  How.  517, 
(518). 

Where  a  foreign  goYemment  sues  in  our 
courts,  security  for  costs  may  be  required. 
Bepubkc  of  Mexieo  y,  Arremgoie,  3  Abb. 
470,  (473). 

k.  Dower.— State  courts  have  jurisdictk>n 
of  an  equitable  action  for  the  admeasurement 
of  dower.  Brown  y.  Brown,  4Rob.  688,  (700) } 
S.  0.  31  How.  481. 

I  Resignation  of  trturtee.— The  su- 
preme court  has  power  to  accept  the  lesigna- 
tion  of  a  trustee  who  is  assignee,  and  to 
discbarge  him  from  liability  to  account.  Beed 
Y.  Atteriofs  3  Rob.  551,  (562).    < 

m.  Offioer  of  OOturt  may  be  compelled 
to  return  money  naid  to  him  in  his  oiBcial 
capacity  —  power  defined.  Getty  y.  CampbeU, 
2  Bob.  664,  (668). 

».  Judgment  debtor.'*  An  equitabi* 

action  may  be  maintained  to  remOYe  a  firand- 
ulent  obstruction  to  the  collection  of  the  judg- 
ment, when  interposed  l^  the  jud^nenit 
debtor.  Heye  y.  BoOm,  33  How.  266,  (276)  ^ 
S.  C.  2  Daly,  266. 

o.  Foreign  soits.— State  courts  nay 
ei^oin  the  commencement  offorei^k  aoits. 
See  Dobeon  y.  Peixroe,  12  N.  Y.  (2  Kern.) 
156,  (164) ;  S.  C.  1  Abb,  97 ;  Aff'g  1  Duer, 
142 ;  FiM  Y.  Hofbrook,  3  Abb.  377,  (383) ;  S. 
C.  14  How.  103;  Mead  y.  MerriU,  2  Paige» 
402,(404). 

jp-  Salvage. --^  So  they  may  determine 
questions  of  saWage  in  some  cases.    Baker  y 
Uoag,  7  N.  Y.  (3  Seld.)  555,  (563) ;  Cashmere 
Y.  Be  Wolf,  2  Sandf.  379,  (388) ;  OYcrruling  5 
Barb.  209. 


III.  State  Courts  have  not  JtmrsDicrrow. 


a.  New  Tork  State  cannot  be  sued  in 
its  own  courts,  except  as  proYided  by  statute. 
Kiereted  y.  The  People,  1  Abb.  385,  (392) ; 
Me  also  Garr  y.  Bright,  1  Barb.  Ch.  157 ; 
and  DdafiM  y.  StaJte  ofUknoia,  2  Hill,  159. 

b.  Patents.  —  State  courts  haYe  no  juris- 
diction of  an  action  to  restrain  the  infringe- 
ment of  a  |>atent.  Dudley  y.  May  hew,  3  N. 
Y.  (3  Comst.)  9,  (19);  Gibson  r.  Woodworth, 
S  Paige,  132,  (133). 

Nor  of  an  action  for  daangss  for  such  in* 
fringement.  Burrall  y.  Jewett,  2  Paige,  134, 
(145). 

They  haYe  jurisdiction  of  no  action  arising 
under  the  patent  laws.  Tomlinson  y.  Battel, 
4  Abb.  266,  (268). 
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c.  Foreign  OOnsul.  — A  foreign  consul 
cannot  be  su^d  in  the  State  courts.  Valarino 
Y.  Thompson,  7  N.  Y.  (3  Seld.)  576,  (580) ; 
Bock  Biver  Bank  y.  Hoffman,  14  Abb.  72» 
(74);  S.  C. 22  How  510;  Taaks v. Schmidt,  19 
How.  413,  (414) ;  Bepuhlic  of  Mexico  y.  Ar- 
rangois,  11  How.  576 ;  Aff'g  11  How.  1.  May 
discontinue  as  to  consul,  when  he  hss  been 
joined  in  the  action,  without  costs,  but  not  as 
to  the  other  defendants.  Id.  See  also  1  Barb. 
(449.) 

Consuls  are  exempt  fW>m  serVlce  of  attach- 
ment against  a  non-resident  debtor.  Matter 
ofAydnena,  1  Sandf.  690,  (692). 

d.  Lands   tn  another  State.  —  An 

action  will  not  lie  to  set  aside  as  firaudulflot  a 
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ooDTejraooe  of  lands  in  another  State.  Bef»- 
nett  T.  Ervmg,  4  Rob.  671 ;  8. 0. 32  How.  384. 

Nor  for  trespass  on  lands  out  of  Uie  State. 
WaUs  T.  JTffMMy,  6  Hill,  82,  (90) ;  Aff'g  23 
Wend.  484 ;  Hurd  t.  Mitter,  2  Hilt,  540. 

Nor  will  an  action  lie  for  damages  for 
injuries  to  real  property  out  of  State.  Jfoit 
T.  Coddmffkm,  1  Abb.  N.  S.  290,  (296) ;  S. 
0.  1  Rob.  267 ;  see  amtra.  Sub.  11  note  c. 
SMpra. 

e.  Foreign  stilts. — Courts  of  this  State 
haye  no  jurisdietion  to  restrain  an  action  pend- 
ing in  a  sister  State.  WiUiawu  ▼.  AyrauU^ 
31  Barb.  364,  (366);  Mead  t.  MeniU,  2 
Paige,  402,  (404);  McKim  r.  VoorUes,  7 
Granch,  279 ;  Digg$  y.  Wokoity  4  id.  179. 

/.  Foreign  Judicial  prooeedings  can 

not  be  declared  void  in  this  State,  when  there 
is  no  attempt  to  enforce  them.  HUl  y.  HiU, 
28  Bart).  23,  (25). 

Otherwise  when  acted  upon.  MeGi/flert  y. 
NeGiffert,  31  Barb.  69,  (70) ;  S.  0. 17  How. 
18;  tee  Viadter  y.  Fisc^,  12  Barb.  640, 
(643.) 

f'  Indians* — An  action  cannot  be  main- 
tained in  the  State  courts  against  an  Indian 
upon  a  contract  made  bj  him.  HtutrngB  y. 
Farmer,  4  N.  Y.  (4  Gomst.)  293,  (299). 

h,  DlTOroe. —  Gourts  hsYc  no  inherent 
power  to  declare  a  marriage  contract  Yoid. 
Their  powers  are  deriYed  from  the  statutes. 
Petignet  y.  Pheipe,  48  Barb.  566,  (567). 

t.  Prooeedings  in  another  district. 

A  court  in  one  district  has  no  power,  in  an 
action  pending  in  another  district,  to  stay 
proceedings  in  enaction  prcYiously  commenced 
m  the  first  mentioned  district.  Sekdl  y.  Erie 
BaUroad  Co.  51  Barb.  368,  (372);  S.  0.  35 
How.  438;  4Abb.N.S.287 

i-  Pawned  gOOds.--Gourts  have  not  a 
general  Jurisdiction  of  an  equitable  action  to 
recoYor  goods  pawned,  as  an  action  at  law  fur- 
nishes an  adequate  remedy.  Durant  y.  Em- 
&km,  5  Rob.  423,  («B6);  S.  G.  35  How.  223. 

Tc.  Vessels.— State  courts  haYC  not  Juris- 
diction in  cases  of  Yessels  captured  at  sea  as 
prises.  Nimon  y.  HaUetty  16  Johns.  327, 
(334) ;  ReY'g  14  Johns.  273. 

State  courts  haYc  not  Jurisdiction  of  actions 
•n  rem  against  steamboats,  etc.  Birdv.Ste^m- 


hoai  /omMm,  89  N.  T.  (12  Tiff.)  19,  (27) ; 
S.  G.  6  Trans.  App.  5  ;  ReY'g  50  Barb.  501 ; 
Ferran  y.  Hatifard,  54  Barb.  200,  (208). 

I  Torts  in  another  State.—  Gourts 

cannot  giYe  the  redress  prorided  by  statute  in 
this  State,  for  torts  committed  in  another 
State.  Beach  y.  Boy  State  Sieamboai  Co.  30 
Barb.  433,  (440) ;  S.  G.  18  How.  335 ;  10  Abb. 
71;ReY'g6Abb.415;27Bart>.248.  Seelfar 
tinY.HUly  12  Bari>.  631,  (635) ;  see  also  sob. 
II  note  c.  s«pro. 

fn.  Foreign  law>  State  courts  cannot 
enforce  a  rigSt  acquired  under  a  foreign  bank- 
rupt law.  MoseehnoH  y.  Caen,  34  &rb.  66, 
(67) ;  S.  G.  21  How.  248 ;  Ofyphant  y.  At- 
wood,  4  Bosw.  459,  (461). 

Neither  can  they  enforce  the  penal  laws  of 
another  SUte.  SeoviOe  y.  Caf^Uid,  14  Johns. 
337,  (339). 

n.  U.  S.  laws.— Gourto  of  this  SUte 
hsYC  no  Jurisdiction  of  the  penal  laws  of  the 
United  States.  U.  S.  y.  LaOnrop,  17  Jirfms. 
3,  (10). 

0.  Foreign  parties  and  property. 

Our  courts  hsYe  no  Jurisdiction  orer  foreign 
powers,  and  being  without  Jurisdiction  OYer 
the  parties,  they  cannot  assert  an  authority 
OYer  the  properly  of  such  parties.  LeadU  y. 
Dabney,  7  Rob.  350,  (356) ;  S.  G.  3  Abb.  K. 
S.469;  37  How.  264. 

f.  Foreign  oorporations.--Gourta  of 

this  State  cannot  remoYc  or  appoint  trustees, 
directors,  etc.,  of  foreign  corMrations.  Fieik 
Y.  Chicago,  Bode  leUmd  and  Pacific  B.  B.  Co. 
4  Abb.  N.  S.  378,  (379);  S.  G.  36  How.  20; 
53  Barb.  513. 

q.  Personal  properlpr  out  of  State. 

Stftte  courts  hsYe  no  Jurisdiction  OYer  sales  oC 
personal  property  in  another  State.  lyivemoie 
Y.  Leamtt,  23  Barb.  63,  (81). 

r.  Habeas  corpos*— As  to  Jurisdiction 
of  State  courts  to  issue  habeas  corpus  in  case 
of  detainer  under  color  of  U.  S.  authority, 
see  cases  cited  under  sub.  II,  note  b.  Ante  2i4. 

s.  Territorial  Jnrisdiotion.— Limits  of  . 

See  1  R.  S.  76,  (79.);  Manley  y.  People,  7  N. 
T.  (3  Seld.),  295 ;  People  y.  Hulse,  3  HiU, 
309 ;  Mahler  y. Norwich<ltN.  T.  Transp.  Co. 
35  N.  Y.  (8  Tiff.),  352. 


IV.  CouRis  IN  New  York  Cmr. 


a.  The  Mayor,  etc.,  of  New  York. 

In  cases  where  the  mayor,  alderman,  and 
commonalty  of  the  city  of  New  York  are  made 
a  part^  defendant,  the  supreme  court  of  the 
first  district,  the  court  of  common  pleas,  and 
the  superior  court  of  the  city  of  New  York, 
hsYC  exclusiYC  jurisdiction.  Laws  Ih  60,  ch. 
379;  The  People  ex  rd.  Murphy  r.h.T.d^ 
Harlem  B.  B.  Co.  26  How.  44,  (54). 
When  Judgment  is  obtained  by  the  p  Jntiff 


in  an  action  on  a  claim  against  the  city,  costs 
are  carried  without  regard  to  the  amount  of 
recoYery.    Laws  1860,  ch.  379,  §  2. 

As  to  proceedings  before  commencement  of 
such  action,  see  Laws  of  1860,  ch.  379,  §  2. 

As  to  adjustment  of  claims,  senrice  of 
papers,  and  the  issuing  of  executions  against 
the  city,  etc.,  of  New  York,  see  Laws  1860^ 
eh.  379,  f§  3,  4,  and  5. 


^  IL]  GouBT  OF  Affbau.  S7 


TiTZiE  n. 

Cftht  court  of  appeals^ 

Smonoit  11.  Its  jurisdiction. 

12.  May  reverse,  affirm,  or  inodifj  judgment,  or  order  appealed  firom. 

13.  Terms  of  the  court;  preference  of  causes. 

14.  Number  of  judges  who  may  give  judgment. 

15.  Sheriffis  to  provide  rooms,  etc.,  ipr  courts. 

16.  Court  may  oe  adjourned  to  pUces  other  than  those  designated  by  law. 

§  11.  [11.]  (Am'd  1849, 1851, 1852, 1857, 1862, 1865, 1866, 1867, 1869, 1870.)     lis 
.  fttrMatoftofi. 

The  court  of  appeals  shall  bare  exclusive  jurisdiction  to  review,  upon 
appeal,  every  actual  determinatiou  hereafter  made  at  a  general  term  by  the 
sapreme  court,  or  by  the  superior  court  of  the  city  of  New  York,  or  the 
court  of  common  pleas  for  the  city  and  county  of  New  York,  or  the  superior 
court  of  the  city  of  Buffalo,  in  the  following  cases  and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein  or  brought  there  from 
mother  court ;  and  upon  the  appeal  from  such  judgment  to  review  any 
intermediate  order  involving  the  merits,  and  necessarily  affecting  the  judg- 
ment. 

2.  In  an  order  affecting  a  substantial  right,  made  in  such  action,  when 
fuch  order  in  effect  determines  the  action  and  prevents  a  judgment  from 
which  an  appeal  might  be  taken,  or  discontinues  the  action,  and  when  such 
order  grants  or  refuses  a  new  trial,  or  when  such  order  strikes  out  an 
answer,  or  any  part  of  an  answer,  or  any  pleading  in  an  action ;  but  no 
appeal  to  the  court  of  appeals  from  an  order  granting  a  new  trial  on  a  case 
made  or  bill  of  exceptions,  shall  be  effectual  for  any  purpose,  unless  the 
notice  of  appeal  contain  an  assent  on  the  part  of  the  appellant,  that,  if  the 
order  be  affirmed,  judgment  absolute  shall  be  rendered  against  the  appellant. 
Upon  every  appeal  from  an  order  granting  a  new  trial,  on  a  case  made  or 
exceptions  taken,  if  the  court  of  appeals  shall  determine  that  no  error  was 
committed  in  granting  the  new  trial,  they  shall  render  judgment  absolute 
upon  the  right  of  the  appellant ;  and  after  the  proceedings  are  remitted  to 
the  court  from  which  the  appeal  was  taken,  an  assessment  of  damages  or 
other  proceedings  to  render  judgment  effectual  may  be  then  and  there  had, 
in  cases  where  such  subsequent  proceedings  are  requisite. 

8.  In  a  final  order  affecting  a  substantial  right  made  in  a  special  proceed- 
ing, or  upon  a  summary  application  in  an  action  after  judgment,  and  upon 
such  appeal  to  review  any  intermediate  order  involving  the  merits'  and 
necessarily  affecting  the  order  appealed  from.  But  such  appeal  shall  not  be 
allowed  in  an  action  originally  commenced  in  a  court  of  a  justice  of  the 
peace,  or  in  the  marine  court  of  the  city  of  New  York,  or  in  an  assistant 
justice's  court  of  that  city,  or  in  a  justice's  court  of  any  of  the  cities  of  this 
State,  unless  any  such  general  term  shall,  by  order  duly  entered,  allow  such 
appeal  before  the  end  of  the  next  term  after  which  such  judgment  was 
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entered.  The  foregoing  prohibition  shall  not  extend  to  actions  discontinued 
before  a  justice  of  the  peace  and  prosecuted  in  another  court  pursuant  to 
sections  sixty  and  sixty>eight  of  this  code. 

4.  Whenever  the  decision  of  any  motioQ  heretofore  noade,  or  of  any  motion 
hereaffcer  to  be  made,  in  the.  supreme  court  of  this  State,  nt  a  special  term 
thereof,  involves  the  constitutionality  of  any  law  of  this  State,  or  has  been 
or  shall  be  placed  in  the  opinion  or  reasons  for  such  deeiaios,  of  the  jttftice 
making  such  decision,  upon  the  unconstitutionality  of  such  law,  then  an 
appeal  shall  lie,  and  may  be  made  from  such  deeiston,  or  from  the  order 
entered,  or  to  be  entered  upon  such  decision,  to  the  general  term  of  said 
court,  and  an  appeal  shall  also  lie  and  may  be  made  from  the  decision  of 
0uch  general  term,  and  from  any  order  entered  or  to  be-  entereci  lfcb^4oft  to 
the  court  of  appeals ;  provided,  however,  that  the  tiibe  for  appealing  frcwil 
Mdi  deeiaion,  or  from  sudi  order,  shall  not  be  extended  hereby.  And  such 
'appeal  at  the  general  term,  and  at  the  oourt  of  appeals,  shall  be  heard  as  & 
non-enumerated  motion. 

In  as  order  affecting  a  substantial  light,  not  involving  any  question  of 
discretion  arising  upon  any  interloeutory  proceeding,  or  upon  any  questioa 
•f  practice  in  the  action,  including  an  order  to  strike  out  aa  answ^,  or  .any 
part  of  an  answer,  or  any  pleading  in  an  aetion,  such  apfieals-,  whether  now 
pending  or  hereafter  to  be  brought,  may  be  heard  as  a  motioi^  and  noticed 
for  hearing  for  any  regular  motion  day  of  the  court." 


ARITOLE  TI. 


[Article  6  of  the  Constitution  wm  fWunod 
hj  dotogatM  eleoted  April  23, 1867,  to  a  Cob- 
stitutioDal  CoDTention  (conyened  by  vote  of 
the  people  at  the  general  election  held  Ko- 
veaiber  6,  1866,  under  ckapter  194,  Lavs  of 
J867),  which  convention  met  in  the  city  of 
Albany  June  4, 1867,  and  adjourned  February 
28,1868. 

Article  6  vas  submitted  separately  to  the 
people,  under  and  by  virtue  of  chapter  318, 
Laws  of  1869,  at  tM  general  election  held 
November  2»  1869,  and  declared  ratified  and 
adopted  by  the  Board  of  State  Canvassers,  by 
eertificate  of  determination,  dated  December 
6,  1869,  the  oiBcial  vote  thereon,  as  declared, 
standing,  **  for  the  amended  judiciary  article,*' 
247,240  votes,  and  '^against  the  amended 
JiuUciary  article.''  240,442  votea-l 

SscTiov  1.  The  assembly  shall  have  the 
power  of  iaipeaohment,  by  a  vote  of  a  majority 
ef  all  the  members  elected .  The  oourt  for  the 
trial  of  impeachments  shall  be  composed  of 
the  president  of  the  senate,  the  senators,  or  a 
major  part  of  them,  and  the  judges  of  the 
court  of  appeals,  or  the  major  part  of  them. 
On  the  tnal  of  an  impeachment  against  the 
governor,  the  lieutenant-governor  shall  not 
act  as  a  member  of  the  court.  No  judicial 
elBcer  shall  exercise' his  office  after  articles 
of  impeachment  against  him  shall  have  been 
preferred  to  the  senate,  until  he  shall  have 
been  acquitted.  Before  the  trial  of  an  im- 
peachment, the  members  of  the  court  shaU 


take  aa  oath  or  aiBrmatioa,  truly  and  impar* 
tially  to  try  the  impeachment,  according  to 
evidence;  and  no  person  shall  be  convicted 
withont  the  concurrence  of  two-thirds  of  th« 
members  present.  Judgment  in  cases  of  im- 
peachment  shall  not  extend  further  than  to 
removal  fh>m  office,  or  removal  ftx>m  office  and 
disqualification  to  hold  and  enioy  any  office 
of  honor,  trust  or  profit  under  this  state  ;  but 
the  party  impeached  shall  be  liable  to  indict- 
ment and  puushment  accofdinc  to  law. 

§  2.  There  shall  be  a  court  of  appeals,  com- 
posed of  a  chief  judge  and  six  associate 
judges,  who  ahaU  be  chosen  by  the  elector* 
of  the  state,  and  shall  hold  their  offioe  for  the 
term  of  fourteen  years  from  and  including  the 
first  day  of  January  next  after  their  election. 
At  the  first  election  of  judges,  under  this  con- 
stitution, every  elector  may  vote  for  the  chief^ 
and  only  four  of  the  associate  judoes.  Any 
five  members  of  the  court  shall  form  a 
quorum,  and  the  coucurrence  of  four  shall  be 
necessary  to  a  decision.  Tlie  court  shaH  have 
the  appointment,  with  the  power  of  removal, 
of  its  reporter  and  clerk,  and  of  such  attend- 
ants as  may  be  necessary. 

§  3.  When  a  vacancy  shall  occur,  otherwise 
than  by  expira^on  of  term,  in  the  office  of 
the  chief  or  associate  judge  of  the  court  of 
appeals,  the  same  shall  be  filled,  for  a  full 
term,  at  the  next  general  election  happening 
not  less  than  three  months  after  such  vacancy 
oceors ;  and,  until  the  vacancy  shall  be  m 
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filled,  the  gorenior,  by  and  witii  the  9dii6$ 
and  <HMiaent  of  the  aeiiate,  if  the  senate  dhall 
be  m  session,  or  if  not,  the  goTemor  alone 
may  appoint  to  fill  sneh  yacancy.  If  any 
such  appointment  of  chief  judge  shall  he  made 
fi^m  among  the  associate  judges,  a  temporary 
appointment  of  associate  jud^  shall  he  madle 
in  like  manner ;  but,  in  such  case,  the  person 
Appointed  chief  judge  shall  not  he  deemed  to 
vacate  his  office  of  associate  judge  any  longer 
than  until  the  expiration  of  his  appointment 
as  chief  judge.  The  powers  and  jurisdiction 
of  the  court  shall  not  be  suspended  for  want 
of  appointment  or  election,  when  the  number 
of  judges  is  sufficient  to  constitute  a  quorum. 
All  appointments  under  this  section  shall  coof- 
tinue  until  and  including  the  last  dav  of 
December  next  after  the  ekction  at  which  the 
Yscancy  shall  be  filled. 

§  4.  Upon  the  organisation  of  the  court  of 
appeals,  under  this,  article,  the  causes  then 
pending  in  the  present  court  of  appeals  shall 
become  vested  in  the  court  of  appeals  herebnr 
estaUiahed.  Such  of  said  causes  as  are  pend- 
ing on  the  first  day  of  January,  eighteen  bun- 
dnd  and  sixty-nine,  shall  be  heard  and  deter- 
mined by  a  commission,  to  be  composed  of 
five  commissioners  of  appeals,  four  of  whom 
shall  be  necessary  to  constitute  a  quorum; 
but  the  court  of  appeals  herel^  estahlished 
may  order  any  of  said  causes  to  be  heard 
therein.  Such  commission  shall  be  composed 
of  the  judges  of  the  present  court  of  ai^teals, 
elected  or  appointed  thereto,  and  a  fifth  com- 
missioner, who  shall  be  appointed  by  the  gov- 
ernor, by  and  with  the  advice  and  consent  of 
the  senate ;  or,  if  the  senate  be  not  in  session, 
by  the  governor ;  but,  in  such  case,  the  ap- 
poinUnent  shall  expire  at  the  end  of  the  next 


§  5.  If  any  vacancy  shall  occur  in  the  office 
of  the  said  commissioners,  it  shall  be  filled  by 
^ipointment  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  senate ;  or,  if  the 
■enate  is  not  in  session,  by  the  governor;  but, 
in  such  case,  the  appointment  shall  expire  at 
the  end  of  the  next  session.  The  commis- 
sioners shall  appoint,  from  their  number,  a 
chief  commissioner;  and  may  appoint  uid 
remove  such  attondttits  as  may  be  neceesarv. 
The  reporter  of  the  court  of*  appeals  shall  be 
the  reporter,  of  said  commission.  The  deci- 
sions of  the  commission  shall  be  certified  to, 
and  entered  and  enforced,  as  the  judgments 
of  the  court  of  wpeals.  The  commission 
shall  continue  until  the  canses  committed  to 
it  are  determined,  but  not  exceeding  three 
Tears ;  and  all  causes  then  undetermined  shall 
be  heard  by  the  court  of  appeals. 

§  6.  There  shall  be  the  existing  supreme 
eonrt,  with  general  jurisdiction  in  Isw  and 
equity,  subject  to  such  appellate  jurisdiction 
4^  the  court  of  appeals  as  now  is  or  may  he 
prescribed  by  law;  and  it  shall  be  composed 
of  the  justices  now  in  office,  who  shall  be  con- 
tinued during  their  respective  terms,  and  of 
their  successors.  The  existing  judicial  dis- 
tricts of  the  State  are  continued  until  changed 
pursuant  to  this  section.    Jive  of  the  justMss 


shillTsMs  iaihe^stHct  in  which  is  the  ci^ 
^f  Kew  York,  and  four  in  each  of  the  other 
districts.  The  legislature  may  alter  the  dis- 
tricts, without  increasing  the  number,  once 
sffcer  every  enumeration,  under  this  constitu- 
tion, of  the  inhabitants  of  ihe  state. 

§  7.  At  the  first  session  of  the  legislature, 
after  the  adoption  of  this  artide,  and  from 
time  to  time  thereafter  as  may  be  necessary, 
but  not  oflener  than  once  in  five  jears,  pro- 
vision shall  be  made  for  organismg,  in  the 
supreme  court,  not  more  than  four  general 
terms  thereof,  each  to  be  composed  of  a  pre- 
siding justice,  and  not  more  tlian  three  oUier 
justices,  who  shall  be  designAted,  according 
to  law,  from  the  whole  number  of  justices, 
fiach  presiding  justice  shall  continue  to  act 
•as  such  during  his  term  of  office.  Provision 
shall  be  made  by  law  for  holding  the  general 
terms  in  each  judicial  district.  Any  justice 
of  the  supreme  court  may  hold  special  terms 
and  circmt  courts,  and  may  preside  in  courts 
of  oyer  and  terminer,  in  any  county. 

§  8.  No  judge  or  justice  shall  sit,  at  a  gen- 
eral term  of  any  court,  or  in  the  court  of  ap- 
peals, in  review  of  a  decision  made  by  him,  or 
D^  any  court  of  which  he  was,  at  the  time,  a 
sitting  member.  The  testimony  in  equity 
cases  shall  be  taken  in  like  manner  as  in  cases 
at  law ;  and,  except  as  herein  otherwise  pro- 
vided, the  legislature  shall  have  the  same 
power  to  alter  and  regulate  the  jurisdiction 
and  proceedings  in  law  and  equity  that  tiiey 
have  heretofore  exercised. 

§9.  When  a  vacancy  shall  occur,  other- 
wise than  by  expiration  of  term,  in  the  office 
of  justice  of  the  supreme  court,  the  same  shall 
be  filled,  for  a  fhlf  term,  at  tbe  next  general 
election  happening  not  less  than  three  months 
after  such  vacancy  occurs ;  and  until  any  va- 
cancy shall  be  so  filled,  the  governor  by  and 
with  the  advice  and  consent  of  the  senate,  if 
the  senate  shall  be  in  session,  or,  if  not  in  ses- 
sion, the  governor  may  appoint  to  fill  such 
vacancy.  Any  such  appomtment  shall  con- 
tinue until  and  including  the  last  dav  of  De- 
cember next  after  the  election  st  wnich  the 
vacancy  shall  be  filled. 

§  10.  The  pudges  of  the  court  of  appeals, 
and  the  justices  of  the  supreme  court  shall 
not  hold  any  other  office  or  public  trust.  *  All 
votes  for  any  of  them,  for  any  other  than  a 
judicial  office,  given  by  the  legislature  cht  tbe 
people,  shall  be  void. 

§  11.  Judges  of  the  court  of  appeals  and 
justices  of  the  supreme  court  may  be  removed 
by  concurrent  resolution  of  both  houses  of 
the  legislature,  if  two-thirds  of  all  the  mem- 
bers elected  to  each  house  concur  therein. 
All  judicial  officers,  except  those  mentioned 
in  this  section,  and  except  justices  of  the' 
peace  and  judges  and  justices  of  inferior  courts 
not  of  record,  may  be  removed  by  the  senate, 
on  the  recommendation  of  the  governor,  if 
two-thirds  of  all  the  members  elected  to  the 
senate  concur  therein.  But  no  removal  shall 
be  made,  by  virtue  of  this  section,  unless  the 
cause  thereof  be  entered  on  the  journals,  nor 
unless  the  paiiy  complaiiied  of  shall  have  besii 
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0erved  with  a  oopf  of  tiie  charges  against  him, 
and  sliall  have  had  an  omwrtunitr  of  being 
heard.  On  the  question  of  remoTal,  the  jeas 
and  najs  shall  be  entered  or  the  joamal.  • 

§  12.  The  superior  court  of  the  city  of  New 
York,  the  court  of  common  pleas  of  the  city 
and  county  of  New  York,  the  superior  court 
of  Bu&lo,  and  the  city  court  of  Brooklyn  are 
continued,  with  the  powers  and  jurisdiction 
they  now  seyerally  haye,  and  such  further 
civil  and  crimmaljurisdiction  as  may  be  con- 
forred  by  law.  The  superior  court  of  New 
York  shall  be  composed  of  the  six  judges  in 
office  at  the  adoption  of  this  article,  and  their 
successors;  the  court  of  common  pleas  of 
New  York,  of  the  three  judges  then  in  office 
and  their  successors,  and  three  additional 
judges;  the  superior  court  of  BuffiUo,  of  the 
judges  now  in  office  and  their  successors ; 
and  the  city  court  of  Brooklyn,  of  such  num- 
ber of  judges,  not  exceeding  three,  as  may  be 
provided  by  law.  The  judges  of  said  courts, 
m  office  at  the  adoption  of  this  article,  are 
Gontitined  until  the  expiration  of  their  terms. 
A  chief  judge  shall  be  appointed  by  the  judges 
of  each  of  said  courts,  from  their  own  num- 
ber, who  shall  act  as  such  during  his  official 
term.  Vacancies  in  the  office  of  the  jud(^ 
luuned  in  this  section,  occurring  otherwise 
than  by  expiration  of  term,  shall  be  filled  in 
the  same  manner  as  vacancies  in  the  supreme 
court.  The  legislature  may  provide  for  de- 
tailing judges  of  the  superior  court  and  court 
of  common  pleas  of  New  York,  to  hold  cir- 
cuits or  special  terms  of  the  supreme  court 
in  that  city,  as  the  public  interest  may  require. 

§  13.  Justices  of  the  supreme  court  shall 
be  chosen  by  the  electors  of  their  respective 
judicial  districts.  Judges  of  all  the  courts 
mentioned  in  the  last  preceding  section  shall 
be  chosen  by  the  electors  of  the  cities  respec- 
tively in  which  the  said  courts  are  instituted. 
The  official  terms  of  the  said  justices  and 
judges  who  shall  be  elected  alter  the  adop- 
tion of  this  article  shall  be  fourteen  years 
from  and  including  the  first  day  of  Januaiy 
next  after  their  election.  But  no  person  shall 
hold  the  office  of  justice  or  judge  of  any  court 
longer  than  until  and  including  the  last  day 
of  December  next  after  he  shall  be  seventy 
years  of  age. 

§  14.  The  judges  and  justices  hereinbefore 
mentioned  shall  receive  for  their  services  a 
compensation  to  be  established  by  law,  which 
shall  not  be  diminished  during  their  official 
terms.  Except  the  judges  of  the  court  of  ap- 
peals and  the  justices  ^  the  supreme  court, 
they  shall  be  paid,  and  the  expenses  of  their 
courts  defrayed,  by  the  cities  or  counties  in 
which  such  courts  are  instituted,  as  shall  be 
*  prorided  by  law. 

§  15.  The  existing  county  courts  are  con- 
tinued, and  the  judges  thereof  in  office  at  the 
adoption  of  this  article  shall  hold  their  offices 
until  the  expiration  of  their  respective  terms. 
Their  succensore  shall  be  chosen  by  the  elec- 
tors of  the  counties'  for  the  term  of  six  years. 
The  county  courts  shall  have  the  powers  and 
jurisdiction  they  now  possess,  until  altered  by 


the  l^slature.  They  shall  also  have  original 
jurisdiction  in  all  cases  where  the  defendants 
reside  in  the  county,  and  in  which  the  damages 
claimed  shall  not  exceed  one  thousand  dol- 
lars; and  also  such  appellate  jurisdiction  as 
shall  be  provided  by  law,  subject,  however, 
to  such  |Ht>vision  as  shall  be  made  by  law  for 
the  removal  of  causes  into  the  supreme  court. 
They  shall  also  have  such  other  original  juris- 
diction as  shall,  from  time  to  time,  be  con- 
ferred upon  them  by  the  legislature.  The 
county  judge,  with  two  justices  of  the  peace 
to  be  designated  according  to  law,  may  hold 
courts  of  sessions,  with  such  criminal  juris- 
diction as  the  legislature  shall  prescribe,  and 
he  shall  perform  such  other  duties  as  may  be 
required  oy  law.  His  salary,  and  the  salary 
of  the  surrogate,  when  elected  as  a  separate 
officer,  shall  be  established  by  law,  payable 
out  of  the  county  treasury,  and  shall  not  be 
diminished  during  his  term  of  office.  The 
justices  of  the  peace  shall  be  paid,  for  ser- 
vices in  courts  of  sessions,  a  per  diem  allow- 
ance out  of  the  county  treasury.  The  county 
iud^  shall  also  be  surrogate  of  his  county ; 
but  in  counties  having  a  population  exceeding 
forty  thousand,  ^e  legislature  may  provide 
for  the  election  of  a  separate  officer  to  be  sur- 
rogate, whose  term  of  office  shall  be  the  same 
as  that  of  the  county  judge.  The  county 
judge  of  any  county  may  preside  at  courts  of 
sessions,  or  hold  county  courts  in  any  other 
county,  except  New  York  and  Kings,  when 
requested  by  the  judge  of  such  other  county. 

$  16.  The  legislature  may,  on  application 
of  the  board  of  supervisors,  provide  for  the 
election  of  local  officers,  not  to  exceed  two  in 
any  county,  to  discharge  the  duties  of  county 
judj^  and  of  surrogate,  in  cases  of  their  in- 
ability, or  of  a  vacancy,  and  to  exercise  such 
other  powers  in  special  cases  as  may  be  pro- 
vided by  law. 

§  17.  The  legislature  shall  provide  for  sub- 
mitting to  the  electors  of  the  state,  at  the 
general  election  in  the  year  eighteen  hundred 
and  seventy-three,  two  questions,  to  be  voted 
upon  on  separate  ballots,  as  follows:  First, 
"  Shall  the  offices  of  chief  judge  and  associate 
judge  of  the  court  of  appeals,  and  of  jus!i4-' 
of  the  supreme  court  be  hereafter  filled  by  a^ 
pointment  ? "  If  a  majority  of  the  votes  upon 
the  question  shall  be  in  the  affirmative,  the 
said  offices  shall  not  thereafter  be  elective, 
but,  as  vacancies  occur,  they  shall  be  filled  by 
appointment  by  the  governor  by  and  with  Uie 
advice  and  consent  of  the  senate,  or  if  the 
senate  be  not  in  session,  by  the  governor ;  but 
in  such  case  he  shall  nominate  to  the  senate 
when  next  convened,  and  such  appointment 
by  the  governor  alone  shall  expire  at  tlie  end 
of  that  session.  Second,  <<  Shall  the  officen 
of  the  judges  mentioned  in  section  twelve  and 
fifteen  of  article  six  of  the  constitution,  be 
hereafter  filled  by  appointment?'*  If  a  ma- 
jority of  the  votes  upon  the  question  shall  be 
in  the  affirmative,  the  said  officers  shall  not 
thereafter  be  elective,  but,  as  vacancies  occur, 
they  shall  be  filled  in  the  manner  in  this  sec- 
tion above  provided. 
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§  18.  The  electors  of  the  several  towns 
sliali,  at  their  annual  town  meeting,  and  in 
such  manner  as  the  legislature  may  direct, 
elect  justices  of  the  peace,  whose  term  of  ofBce 
shall  be  four  years.  In  case  of  an  election  to 
fill  a  vacancy  occurring  before  the  expiration 
of  a  full  term,  they  shall  hold  for  the  residue 
of  the  unexpired  term.  Their  number  and 
classification  may  be  regulated  by  law  Jus- 
tices of  the  (»eace,  and  judges  or  justices  of 
inferior  courts  not  of  record,  and  tlieir  clerks, 
may  be  removed ,  after  due  notice  and  an  op- 
portunity of  being  heard  by  such  courts  as 
ma^  be  prescnbea  by  law,  for  causes  to  be 
assigned  m  the  order  of  removal.  Justices  of 
the  peace  and  district  court  justices  shall  be 
elected  in  the  different  cities  of  this  state,  in 
such  manner,  and  with  such  powers,  and  for 
such  terms,  respectively,  as  shall  be  prescribed 
by  law ;  all  other  judicial  officers  in  cities, 
whose  election  or  appointment  is  not  other- 
wise provided  for  m  this  article,  shall  be 
chosen  by  the  electors  of  cities,  or  appointed 
by  some  local  authorities  thereof. 

§  19.  Inferior  local  courts  of  civil  and 
criminal  jurisdiction  may  be  established 
by  the  legislature;  and,  except  as  herein 
otherwise  provided,  all  judicial  officers  shall 
be  elected  or  appointed  at  such  times,  and 
in  such  manner,  as  the  legislature  may 
direct. 

§  20.  Clerks  of  the  several  counties  shall 
be  clerks  of  the  supreme  court,  with  such 
powers  and  duties  as  shall  be  pre.scribed  bv 
law.  The  clerk  of  the  court  of  appeals  shall 
keep  his  office  at  the  seat  of  eovemment.  His 
compensation  shall  be  fixed  by  law  and  paid 
out  of  the  public  treasury.    (See  §  466.) 

§21.  No  judicial  officer,  except  justices  of 
the  peace,  shall  receive  to  his  own  use  any 
fees  or  perquisites  of  office;  nor  shall  any 
judge  of  the  court  of  appeals,  justice  of  the 
supreme  court,  or  judge  of  a  court  of  record, 
in  the  cities  of  New  York,  Brooklyn,  or  Buf- 
falo, practice  as  an  attorney  or  counselor  in 
any  court  of  record  in  this  state,  or  act  as 
referee. 

§  22.  The  legislature  may  authorize  the 
jddgroents,  decrees  and  decisions  of  any  court 
of  record  of  original  civil  jurisdiction,  estab- 
lished in  a  city,  to  be  removed  for  review, 
directly  into  the  court  of  appeals. 

§  23.  The  legislature  shall  provide  for  the 
speedy  publication  of  all  statutes,  and  also 
for  the  appointment,  by  the  justices  of  the 
supreme  court  designated  to  hold  general 
terms,  of  a  reporter  of  the  decisions  of  that 
court.  All  laws  and  judicial  decisions  shall 
be  free  for  publication  bv  any  person. 

§  24.  The  first  election  of  judges  of  the 
oourt  of  appeals,  and  of  the.  three  additional 
judges  of  tne  court  of  common  pleas  for  the 
city  and  county  of  New  York,  shall  take  place 
on  such  day,  between  the  first  Tuesday  of 
April  and  the  second  Tuesday  in  June,  next 
after  the  adoption  of  this  article,  as  may  be 
provided  by  law.  The  court  of  appeals,  the 
commis.sioner8  of  appeals,  and  the  additional 
judges  of  the  said  court  of  common  pleas. 


shall  respectively  enter  upon  their  duties  on 
the  first  Monday  of  July  thereafter. 

§  25.  Surrogates,  justices  of  the  peace,  and 
local  judicial  officers  provided  for  in  section 
sixteen,  in  office  when  this  article  shall  take 
effect,  shall  hold  their  respective  offices  until 
the  expiration  of  their  terms. 

§  26.  Courts  of  special  sessions  shall  have 
such  jurisdiction  of  ofienses  of  the  grade  of 
misdemeanors  as  may  be  prescribed  by  law. 

§  27.  For  the  relief  of  surrogates'  courts, 
the  legislature  may  confer  upon  courts  of 
record,  in  any  county  having  a  population 
exceeding  four  hundred  thousand,  the  powers 
and  jurisdiction  of  surrogates,  with  authority 
to  try  issues  of  fact  by  jury  in  probate  causes. 

Chapter  86. 

AN  ACT  to  provide  for  an  election  of  Chief 
Judge  and  Associate  Judges  of  the  Court 
of  Appeals,  and  Judges  of  the  Court  of 
Common  Pleas  in  the  city  and  county  of 
New  York. 

PMted  March  23, 1870;  three-fifthi  being  present. 

The  PeopU  of  the  Siaie  qflfew  York,  rtprt9enUd  in 
Semite  and  Aeeeutbiy,  do  enact  om/oUowm  t 

Section  1.  A  chief  judge  and  six  associate, 
judges  of  the  court  of  appeals  shall  be  chosen 
bv  the  electors  of  the  State,  on  the  third 
Tuesday  of  May  next,  pursuant  to  the  judi- 
ciary or  sixth  article  of  the  constitution.  The 
names  of  all  persons  voted  for  at  such  election 
by  any  elector  shall  be  upon  one  ballot,  which 
shall  designate  the  person  voted  for  as  chief 
judge  ana  the  persons  voted  for  as  associate 
judges,  and  no  elector  shall  vote  for  more 
than  the  chief  judge  and  four  of  the  associate 
judges.  Such  ballot  shall  be  indorsed  ''Judi- 
ciary," and  the  inspectors  of  election  shall  pro- 
vide a  box,  labeled  **  Judiciary,"  in  which  the 
ballots  shall  be  deposited.  The  person  re- 
ceiving the  highest  number  of  votes  as  chief 
judge  and  the  six  persons  receiving  the  highest 
number  of  votes  for  associate  judges  shall  be 
deemed  chosen  at  such  election. 
I  §  2.  At  the  same  election  there  shall  be 
chosen  by  the  electors  of  the  citv  and  county 
of  New  York  three  additional  judges  of  the 
court  of  common  pleas  of  said  city  and  county, 
as  required  by  the  said  sixth  article  of  the 
constitution.  The  names  of  the  persons  voted 
for  shall  be  upon  one  ballot,  which  shall  be 
separate  from  the  ballot  mentioned  in  the  pre- 
ceding section,  and  shall  be  indorsed  *'  Judi- 
ciary, Common  Pleas."  The  inspectors  shall 
keep  a  box,  labeled  "Judiciary,  Common 
Pleas,"  in  which  the  ballots  shall  be  depos- 
ited. The  three  persons  receiving  the  highest 
number  of  votes  shall  be  deemed  chosen  at 
such  election. 

§  3.  Notice  of  such  election  shall  be  given 
and  published  for  not  less  than  four  weeks 
preceding  the  same.  As  to  the  chief  judge 
and  associate  judges  of  the  court  of  appeals, 
the  notice  shall  be  given  as  now  required  by 
law  in  reference  to  general  elections,  and  as  to 
iudges  of  the  said  court  of  common  pleas  in 
New  York,  it  shall  be  given  as  now  required 
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in  reference  to  local  eleotknui  in  tfaftt  city.  Ifo 
omission  of  notice  shall  invalidate  any  election 
provided  for  in  this  act. 

§  4.  At  such  election  the  reeistry  of  votcB, 
if  any  such  registry  of  votes  be  required  by 
the  then  existing  iaw,  prepared  and  nsed  at 
the  last  preceding  general  or  charter  election, 
as  the  case  ma.y  be,  shall  be  nsed,  bat  the  in- 
spectors of  election  shall  meet  in  their  several 
election  districts,  on  the  Friday  and  Saturday 
preceding  the  election,  to  revise,  correct  and 
complete,  and  sliall  revise,  correct  and  com- 
plete the  said  registry,  in  the  manner  now  re- 
quired by  law  in  reference  to  general  and 
charter  elections,  if  such  registry  shall  then 
be  requh^d  by  Iftw. 

§  6.  The  Iward  of  state  canvassers  shall 
meet  on  the  second  Taeadfty  of  June  next,  to 
canvass  votes  for  chief  judge  and  associate 
judges  of  the  court  of  appeals,  and  shall 
thereupon  proceed  according  to  existing  laws ; 
and,  except  as  in  this  act  otherwise  provided, 
ail  laws  in  force  at  the  time  in  respect  to  the 
holding  of  elections,  the  qualifications  of 
voters,  the  punishment  for  illegal  voting,  the 
canvassing  and  return  of  the  votes,  and  all 
laws  prescribing  the  duties  of  inspectors,  ofS* 
cers  and  boards  in  reference  to  elections,  shall 
apply  to  the  elections  authorized  bv  this  act, 
so  far  as  the  same  shall  be  applicable  thereto. 
Any  vacancy  in  the  office  of  inspector  of  elec- 
tion, in  any  election  district  in  the  state,  shall 
be  filled  itt  the  manner  provided  by  Uw,  on 
or  before  the  day  of  such  election. 

§  6.  The  additional  judges  of  the  court  of 
common  pleas  of  the  city  and  county  of  New 
York,  to  oe  elected  pursuant  to  this  act,  shall 
enter  upon  their  official  duties  on  the  first 
Monday  of  July  next,  and  shall  take  the  oath 
of  office  on  or  oefore  that  day. 

§  7.  The  chief  judge  and  associate  judges 
of  the  court  of  Appeals  shall  meet  at  the  Capi- 
tol, in  the  city  of  Albany,  oh  the  first  Monday 
of  July  next.  They  shall  then,  or  before  that 
time,  take  the  oath  of  office,  and  shall  there- 
upon enter  upon  their  official  duties. 

§  8.  Every  person  elected  chief  judge  or 
associate  judge  of  the  court  of  appeals, 
whether  at  the  first  or  an v  subsequent  election, 
And  every  person  hereaner  elected  justice  of 
the  supreme  court,  judge  of  the  superior  court 
of  the  city  and  county  of  New  York,  or  of  the 
court  of  common  pleas  of  said  city  and  county, 
or  of  the  superior  court  of  the  city  of  Buffalo, 
or  the  city  court  of  Brooklyn,  or  of  any  county 
court,  shall,  within  ten  days  after  he  enters  on 
the  duties  of  his  office,  make  and  sign  a  certifi- 
cate in  which  he  shall  state  his  age  and  the  time 
when  his  official  term  will  expire,  whether  by 
effluxion  of  a  full  term,  or  by  reason  of  the  dis- 
ability of  age  prescribed  in  the  constitution. 
The  certificate  shidl  be  filed  in  the  office  of 
the  secretary  of  state  ;  and  the  secretary  of 
state  shall  keep  in  his  office  a  record  in  ^hich 
shall  be  stated  the  name  of  ever^  person  elected 
or  appointed  to  any  office  m  this  section 
specified,  and  the  time  of  the  commencement 
and  termination  of  his  official  term. 

§  9.  When  the  official  term  of  any  juatioe 


I  or  jndge  of  the  courts  mentioned  in  the  buit 
preceding  section,  except  county  judges,  wid 
expire  at  the  dose  of  any  year,  by  the  effluxion 
of  time  or  the  disability  of  ase,  the  successor 
of  such  justice  or  jndge  shall  be  chosen  at 
the  preceding  general  election.  Vacancies 
otherwise  occurring  in  the  said  offices  shall 
be  filled  in  the  manner  prescribed  in  the  ninth 
section  of  said  sixth  article  of  the  constitu 
tion. 
§  10.  This  act  shall  take  effect  immediately 

Chaftm  203. 

AN  ACT  relating  to  the  Oourt  of  Appeals  anA 
the  Commission  of  Appeals. 

pMsed  April  U,  1870;  three -fifths  being  proteat. 

The  People  qf  the  State  qfNeu  Ttfrk,  reprteetUed  tm 
SeiuUe  emd  Ateembiift  do  enaet  ae/bOome  t 

Sbction  1.  The  court  of  ^>peals,  instituted 
by  the  sixth  article  of  the  constitution,  shall 
possess  all  the  powers  and  jurisdiction  here- 
tofore possessed  by  the  existing  court  of 
appeals,  and  all  laws  authorizing  and  regulat- 
ing appeals  to  the  last  mentioned  court,  and 
other  laws  relating  thereto,  the  judges  thereof^ 
their  powers  and  duties,  and  not  inconsistent 
with  the  constitution  or  with  this  act,  shall 
be  deemed  in  force  and  applicable  to  the  court 
in  this  section  first  mentioned,  and  to  the 
judges  thereof;  provided,  however,  that  no 
existing  law  which  relates  to  the  rehearing  of 
causes  in  such  court  shall  be  in  force,  and 
provided  further,  that  the  court  may  prescribe 
the  times  and  places  of  holding  its  terms, 
except  as  provided  in  the  next  section. 

§  2.  The  said  court  of  appeals  shall  hold  a 
term  for  the  hearing  of  causes  and  matters 
before  it  in  the  senate  chamber  of  the  capitol> 
in  the  city  of  Albany,  commencing  on  the  first 
Tuesday  m  July  next  The  clerk  of  the  exist- 
ing court  of  appeals  shall  act  as  clerk  of  such 
newly  instituted  court  until  a  clerk  thereof 
shall  be  appointed  pursuant  to  the  constitu- 
tion, and  he  shall  prepare  and  make  up  a  calen* 
dar  for  the  term  so  to  be  held,  to  be  composed 
of  the  causes  and  matters,  which  shall  be  upon 
the  then  existing  calendar  of  the  court  of  ap- 
peals, which  were  not  pending  in  said  court 
on  the  first  day  of  January,  eighteen  hundred 
and  sixty-nine.  Such  causes  and  matters  on 
the  existing  calendar  shall  be  deemed  regular- 
ly noticed  and  ready  for  hearing  at  such  term, 
according  to  the 'usual  course  and  practice. 
Causes  not  upon  the  said  existing  cialcndar, 
and  brought  mto  the  court  of  appeals  since 
the  first  day  of  January,  eighteen  hundred  and 
sixty-nine,  may  be  noticed  for  hearing  at  the 
said  term,  and  placed  upon  the  calenaar  so  to 
be  prepared.  The  rules  and  practice  of  Uie 
existing  court  of  appeals  shall  continue  to  be 
the  rules  and  practice  of  the  court  of  appeals 
until  the  same  shall  be  altered  by  (Nrder  of 
the  court. 

§  3.  The  commission  of  appeals  provided 
for  in  the  said  sixth  article  of  the  constitution 
shall  commence  on  the  first  Monday  of  July 
next,  at  which  time  the  commissioners  shall 
meet  at  the  capitol,  in  the  city  of  Albany,  and 
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shmll  Uke  the  oath  of  oiBoe,  and  omnize  by 
^pointing  a  chief  commusioner.  The  clerk 
of  the  prevent  court  of  appeals  shall  be  the 
clerk  of  the  said  commission  until  the  expira- 
tion of  his  term  of  office,  when  the  commission- 
ers shall  appoint  a  successor  for  the  residue 
of  the  period  of  the  commission,  and  his  com- 
pensation shall  be  the  same  as  that  of  the  clerk 
of  the  court  of  appeals. 

§  4.  The  said  commission  shall  hold  a  term 
or  sitting,  for  the  hearing  of  the  causes  com- 
mitted to  it,  at  the  capitol,  in  the  city  of  Al- 
bany, commencing  on  the  first  Tuesday  of 
July  next,  and  shall  proceed  to  hear  and  de- 
termine causes  which  were  pending  in  the 
present  court  of  appeals  on  the  first  day  of 
January  eighteen  hundred  and  sixty -nine. 
For  that  purpose  the  calendar  of  such  causes, 
prepared  for  the  year  eighteen  hundred  and 
seventy,  shall  be  deemed  the  calendar  of  the 
term  so  to  be  held,  and  of  subsequent  terms 
or  sittings,  without  further  notice  of  hearing, 
and  any  such  cause  not  on  the  calendar  may 
be  noticed  and  placed  thereon  at  any  term  or 
sitting.  The  commissioners  shall  have  power 
to  hear  and  determine  motions  to  dismiss  ap- 
peals, and  other  motions  arising  in  the  causes 
committed  to  them.  All  existing  laws  relat- 
ing to  officers  and  attendants  of  the  existing 
court  of  appeals,  and  all  rules  of  procedure 
therein,  shall  be  deemed  in  force  in  respect  to 
said  commission,  so  far  as  applicable  to  its 
jurisdiction  and  powers. 

§  5.  The  clerk  of  the  commissioners  shall 
keep  minutes  of  their  proceedings,  orders  and 
decisions,  and  wheneyer  they  shall  make  a 
final  decision  of  any  cause,  or  an  order  dis- 
missing an  appeal,'  the  same  shall  be  certified 
by  the  clerk  to  the  court  of  appeals,  and,  on 
being  recorded  in  the  minutes  thereof,  shall 
be  6f  the  same  force  and  effect  as  if  the  de- 
cision or  order  had  been  duly  made  by  said 
court.  A  motion  for  a  rehearing  of  any  cause 
decided  by  the  said  commissioners  shall  be 
made  before  them. 

§  6.  All  remittiturs  in  causes  determined 
b^  the  said  commissioners  shall,  after  the  de- 
cisions have  been  certified  as  required  in  the 
last  preceding  section,  be  sent  down  from  the 
court  of  appeals.  AH  minutes  kept  by  the 
clerk  of  the  commissioners  of  their  proceed- 
ings, decisions  and  orders  shall  be  deposited, 
and  remain  of  record,  in  the  office  of  the  clerk 
of  the  court  of  appeals. 

§  7.  Prior  to  the  first  Monday  of  July  next, 
the  present  court  of  appeals  shall  finally  dis- 
pose of  all  causes  and  matters  which  shall 
nave  been  argued  before  it,  or  submitted  for 
decision,  either  by  determining  such  causes 
and  matters,  or  by  directing  a  re-argument  of 
the  «ame. 

§  8.  From  and  after  the  first  Monday  of 
July  next  the  salary  of  the  chief  iudge  of  the 
court  of  appeals  shall  be  seven  thousand  five 
hundred  clollars,  and  the  salary  of  the  asso- 
ciate judges  of  said  court,  and  of  the  commis- 
sioners of  appeals,  shall  be  seven  thousand 
dollars,  and  in  addition  to  such  salaries  the 
said  chief  judge  and  associate  jadges  shall  be 
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paid  their  reasonable  expenses  when  absent 
from  their  homes  in  the  performance  of  official 
duty. 

§  9.  All  laws  relating  to  the  clerk  of  the 
court  of  appeals,  his  powers  and  duties,  shall 
be  applicable  to  the  clerk  appointed  under  the 
constitution,  except  so  far  as  they  may  be  in- 
consistent with  the  sixth  article  of  the  con- 
stitution or  this  act. 

§  10.  This  act  shall  take  effect  immediately 


Orgajilzation  of  court  of  appeals. 

The  new  constitution,  and  the  statutes  en- 
acted in  pursuance  of  it,  |nrovide  fully  for  the 
organization  of  this  court.  See  ante,  pp.  28, 
29,  Const.  Art.  Vl.  §§  2, 3,  4, 5 ;  see  also,  ante, 
pp.  31,  32,  Laws  1870,  chap.  86,  §S  1,  3,  5,  7, 
8,  9 ;  see  also,  ante,  pp.  32,  33,  Laws  1870, 
chap.  203,  §§  1, 2,  3,  4,  5,  6,  7,  8,  9.  Those 
who  wish  to  examine  the  older  statutes  will 
see  Laws  1847,  chap.  280,  §§  4  to  13 ;  lb.  chap. 
470,  §§  1  to  23,  and  Laws  1853,  chap.  421. 

Ezistixig  provisions  of  §  11  of  the 

code. —  In  relation  to  subdivision  four  of  this 
section,  there  seems  to  haye  been  a  difference 
of  opinion  and  a  feeling  of  uncertainty  whether 
the  amendment  of  1865  was  in  force. 

The  facts  are  few  and  plain,  and  a  statement 
of  them  will  be  sufficient  to  remove  all 
reasonable  doubts.  Subdiyision  four  was 
enacted  by  laws  1865,  chap.  615,  §  1,  and 
declared  to  be  a  new  subdivision.  In  1867, 
§  11  was  again  amended,  by  adding  other 
matter,  which  was  also  declared  to  be  subdi- 
vision four  of  that  section.  It  has  been  sup- 
posed by  some  persons  that  the  amendment 
'  of  1867  repealed  or  superseded  that  of  1865. 
But  that  point  is  now  settled  by  the  highest 
authority,  for  the  court  of  appeals,  in  The 
People  y.  Auditors  of  W^ord,  1  Albany 
Law  Journal,  60,  held  that  both  amendments 
were  consistent  and  in  full  force.  The  effect 
of  that  decision  is  to  render  the  two  amend* 
ments  one  subdivision,  and  they  have  accord- 
ingly been  thus  printed  in  the  order  of  their 
enactment,  and  as  subdivision  four  as  amended 
in  1870. 

I.  General. 

a.  Rule  of  decision.  —  Where  a  ques- 
tion has  once  been  passed  upon  in  the  court 
of  appeals,  and  the  same  question  is  afterward 
presented  to  that  court,  the  rule  of  stare  diet- 
CIS  must  be  adhered  to,  and  the  former  decision 
followed.  New  York  k  New  Haven  R.  R. 
Co,  V.  Ketchum,  34  How.  302 ;  S.  C.  1  Trans 
App.  116;  3  Keyes,  24,  363. 

6.  Violation  of  rules  of  practice. 

When  one  judge  overrules  the  decisions  of 
another  judge  under  pretext  of  a  rehearing, 
upon  substantially  the  same  state  of  facts,  and 
orders  are  made  upon  insufficient  grounds,  by 
which  a  settlement  and  discontinuance  of  the 
proceedings  are  avoided,  the  court  of  appeals 
may  examine  the  whole  case  upon  the  merits, 
and  make  such  order  or  decree  as  justice  may 
require.    Matter  of  Lknngstone,  32  How.  20, 
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r47) ;  S.  C.  34  N.  Y.  (7  Tiff),  556,  (581) ;  2 
Abb.  N.  S.  1,  (27);  sub  nom.  LivingsUm'a 
Petition. 

c.  Contempt.  —  An  order  punishing  a 
party  as  for  a  contempt,  by  fine,  to  indemnify 
the  party  injured  by  the  refusal  to  obey  the 
order  of  the  court,  and  by  imprisonment  to 
compel  obedience  to  the  order,  is  appealable 
to  the  court  of  appeals.  It  is  ''a  final  order 
affecting  a  substantial  right  in  a  special  pro- 
ceeding." Sudlaw  y.  Knox,  7  Abb.  N.  S. 
411. 

But  the  court  of  appeals  has  not  jurisdic- 
tion, it  is  held,  of  an  appeal  from  an  order  of 
general  term  which  affirms  or  reyerses  an 
order  for  an  attachment  against  a  party  who 
yiolates  an  injunction.  New  York  &  New 
Haven  B.  R,  Co.  y.  K^chum,  3  Keyes,  24 ; 
BaUerman  y.  Finn,  40  N.  Y.  (I  Hand),  340. 

The  distinction  between  these  cases  seems  to 
be  that  in  the  former  case  the  order  appealed 
from  was  the^no^  order  punishing  the  party, 
and  in  the  latter  cases  the  order  appealed 
from  was  merely  the  preliminary  attach- 
ment. 

d.  Causes  pending  at  the  organiza- 
tion of  the  court.  —  Cases  pending  in  the 
late  court  of  errora  on  the  first  Monday  of 
July,  1847,  were  transferred  to  the  court  of 
appeals.     Laws  of  1847,  ch.  280,  §  12.  . 

See  jurisdiction  of  court,  as  defined  in  Laws 
of  1847,  ch.  280,  §§  10,  11,  as  to  then  exist- 
ing proceedings,  etc. 

A  judgment  obtained  in  the  court  of  oom- 
mon  pleas  of  New  York  city,  in  1846,  was 
"  pending,"  so  as  to  be  transferred  to  the 
supreme  court,  by  §  5  of  article  14  of  the 
constitution  of  1846.  Wegman  y.  ChOdSy  41 
N.  Y.  (2  Hand),  159 ;  Rey'g  S,  0.  44  Barb. 
403,  (405.) 

A  proceeding  in  the  court  of  chancery  com- 
menced prior  to  1846,  to  appoint  a  committee 
of  the  person  and  estate  of  an  habitual  drunk- 
ard, were  yested  in  the  supreme  court  by 
article  14,  §  5,  of  the  constitution  of  1846. 
Scribner  y.  QuaUrough,  44  Barb.  431,  (433.) 

e.  Appeals    pending  at   time  of 

amencunent. — It  was  held  that  the  amend- 
ment of  1869,  to  subdiyision  3  of  this  section, 
forbidding  appeals  in  certain  proceedings,  had 
a  retroactiye  effect,  so  that  appeals  pendihg  at 
the  time  of  the  amendment  could  not  be  heard. 
Matter  of  Palmer,  40  N.  Y.  (1  Hand),  561. 

/.  Corporations,— An  order  confirming 
an  election  under  the  statute,  relating  to  the 
election  of  trustees  of  corporations,  made  in 
special  proceedings  at  general  term,  is  not  ap- 
pealable to  this  court.  Matter  of  the  election 
of  the  Pioneer  Paper  Co.  36  How.  110. 

n.    UNDER   SUBDIVISION  1, 

a.  Foreclosure. — Judgment  in  an  action 
to  foreclose  an  equity  of  redemption  in  mort- 
gaged premises  constitutes  a  final  judgment 
for  the  purposes  of  appeal.  Morris  v.  Mor- 
ange,  38  N.  Y.  (11  Tiff.),  172,  (173)  j  S.  0.  6 
Tr%ns.  App.  1 ;  4  Abb.  N.  S.  447. 


ni.   UNDER  SUBDIVISION   2. 

a.  Newly  discovered  evidence. -— 

Under  this  section  an  appeal  will  lie  from  an 
order  denying  a  motion  for  a  new  trial,  made 
on  the  ground  of  newly  discovered  eyidence. 
Adams  v.  Bush,  2  Abb.  N.  S.  104,  (108) ;  but 
see  contra  Moore  y.  Westervelt,  1  Code  R.  N. 
S.  415,  and  Emt  Biver  Bank  y.  Kennedy,  4 
Keyes,  279,  (286.) 

h.  Errors  of  law. — Where  the  yerdict  is 
set  aside  and  ;i  new  trial  ordered  for  errors  in 
law,  this  court  may  review  the  order.  E€ut 
Biver  Bank  y.  Kennedy,  4  Keyes,  279,  (286.) 

c.  Order  of  disoontinnance.— -It  is 

within  the  power  and  discretion  of  the  su- 
preme court  to  discontinue  a  legal  action,  with- 
out costs,  after  it  is  at  issue  and  referred,  and, 
although  against  the  wish  of  the  defendant, 
an  order  directing  such  discontinuance  is  not 
reyiewable  in  the  court  of  appeals,  and  an  ap* 
peal  therefrom  will  be  dismissed.  De  Barante 
y.  Beyermand,  41  N.  Y.  (2  Hand),  355. 

d.  Leave  to  renew  motion,  etc.— An 

order  after  yerdict  granting  leaye  to  renew  a 
motion  made  before  trial,  and  denied,  to  set 
aside  an  order  of  arres<^  etc.,  and  staying 
judgment  in  the  mean  time,  is  not  ^>peafable 
to  the  court  of  appeals  under  the  second  or 
third  subdivisions  of  this  section.  Mianna/ii 
y.  Bhgg,  41  N.  Y.  (2  Hand),  521. 

«.  New  trial  after  verdict.— Wher» 

the  special  term  of  the  supreme  court  grants 
a  new  trial  on  a  case,  after  verdict,  and  even 
after  judgment,  and  the  general  term  affirms 
such  decision,  an  appeal  to  this  court  ^m  tho 
order  of  affirmance  will  be  dismissed.  Folger 
y.  FUzhughy  41  N.  Y.  (2  Hand),  228. 

IV.   UNDER  SUBDIVISION   3, 

a.  Plea  of  title. — ^The  court  of  appeals 
has  jurisdiction  where  an  action  is  discon- 
tinued before  a  justice  of  the  peace,  upon  a 
plea  of  title  being  interposed.  Flora  y.  Car'^ 
beau,  38  N.  Y.(ll  Tiff.),  Ill,  (116);  S.  C.  6 
Trans.  App.  231.  See  1  Albany  Law  Jour- 
nal, 265. 

•  ft.  Allowance  of  appeal.— Where  the 

next  general  term  after  the  judgment  of  the 
supreme  court  passes  without  allowing  an  ap- 
peal to  the  court  of  appeals,  the  court  cannot 
relieye  a  party  by  ante--dating  the  order.  Wait 
y.  Van  Allen,  22  N.  Y.  (8  Smith),  319,  (322). 
But  in  Clapp  y.  Graves,^  Abb.  20,  (21) ;  S.  C. 
2  Hilt.  317,  it  had  been  held  by  the  N.  Y. 
common  pleas  that  a  party  is  not  to  suffer 
through  the  delay  of  the  court  when  he  makes 
application  for  leaye  to  appeal  within  the 
proper  time.  But  the  latter  decision  is  oyer- 
ruled  by  the  22  N.  Y.  319. 

An  order  allowing  an  appeal  to  the  court 
of  appeals  will  not  be  granted  because  counsel 
were  not  fully  prepared  to  argue  on  the  hear- 
ing. Drucker  y.  Patterson,  2  Hilt.  135,  (136.) 

c.  Common  pleas.— 'The  New  York 
common  pleas  will  not  allow  an  appeal  to  the 
court  of  appeals  in  an  action  brought  from  an 
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inferior  court  unless  the  case  inyolTes  great 
ioterests,  or  a  principle  of  law  upon  which 
s^'Teral  cases  depend.  Purchase  ▼.  Jcuikson, 
14  How.  230;  S.  C.  1  Hilt.  357;  sub  nom. 
Jackson  v.  Purchase ;  Palmer  v.  MoeUer,  9 
Ahh.  20,  note;  S.  0.  19  How.  322;  2  Hilt. 
421. 

Where  the  decision  of  the  common  pleas 
on  the  question  presented  is  in  conflict  with  a 
decision  of  the  supreme  court  of  the  first  dis- 
trict, an  appeal  to  the  court  of  appeals  should 
be  allowed.  Clapp  y.  Graves,  2  Hilt.  243 ;  S. 
C.  9  Abb.  20. 

d.  Sximinaxy  proceedinga^  Judg- 
ment upon  review  of  summary  proceedings 
under  the  landlord  and  tenant  act,  may  be  ap- 
pealed to  the  court  of  appeals.  People  ex  rd, 
Chtte  ▼.  Boardman,  4  lileyes,  59,  (66.) 

Where  upon  the  return  of  a  certiorari  to  re- 
Tiew  the  proceedings  of  assessors,  the  supreme 
court  held  that  the  assessment  was  legal ;  on 
an  appeal  therefrom  the  court  of  appeals  re- 
▼iewed  the  case  on  the  merits.  People  ex  reL 
Western  JS.  B.  Cknporation  v.  Assessors  of 
City  of  Albany,  40  N.  Y.  (1  Hand),  154. 


e.  Motion  to  set  aside  judgment.—. 

In  a  case  where  the  defendant  moved  to  set 
aside  a  judgment  on  the  ground  that  he  was 
not  served  with  process,  and  that  the  appear- 
ance for  him  was  unauthorized,  the  supreme 
court  refused  to  set  aside  the  judgment,  but 
left  the  party  to  his  action ;  and  this  court 
dismissed  the  appeal  from  such  order.  It  is 
not  a  "  substantial  right "  to  have  a  regular 
judgment  set  aside  on  motion.  Foots  v.  Lath- 
rop,  41  N.  Y.  (2  Hand),  358;  S.  C.  below, 
53  Barb.  183. 

V.    UNDER    SUBDIVISION  4. 

Sub.  4.  An  appeal  lies  to  this  court  from 
an  order  denying  a  motion  to  change  the  place 
of  trial  where  the  action  is  an  equitable  one 
for  an  injunction  to  restrain  the  erection  of  a 
bridge  across  a  public  street,  and  where  the 
plaintiff  alleges  an  apprehended  injury  to  his 

Premises.  Ct.  App.  2  Albany  Law  Journal,  79, 
[arch,  1870,  Leland  v.  Hathom ;  S.  C  9  Abb. 
N.  S.  97. 

For  the  manner  in  which  Sub.  4  was  en 
acted,  see  ante,  33. 


§  12.  [12.]  May  reverse^  ccffbrm  or  modify  judgment  or  oi'der  appealed 
from. 

The  court  of  appeals  may  reverse,  affirm  or  modify  the  judgment  or  ordei 
appealed  from,  in  whole  or  in  part,  and  as  to  any  or  all  of  the  parties  ;  and 
its  judgment  shall  be  remitted  to  the  court  below,  to  be  enforced  according 
to  law. 


TJniUm  Ba/nk  ▼.  Bush,  36  N.  Y.  (9  Tiff.), 
638 ;  S.  G.  3  Trans.  App.  241 ;  Rev'g  S.  0.  8 
Abb.  152;  sub  nom.  ^oifimond^v.  Btuih, 

L  Powers  of  the  OOUrt.  — The  pro- 
visions of  the  constitution  will  be  found  ante 
pp.  28,  29,  §§  2, 3, 4, 5.  The  statutes  relating 
to  this  subject  are  given  ar^  pp.  32, 33,  §§  1, 
2,  3,  4,  5,  6,  7,  8,  9. 

See  also,  the  notes  to  §  333.    Post,  654 

n.  BEMrrriTUB. 
a.  Effect  of  remitting  cause.    After 

a  cause  has  once  been  remitted,  this  court 
loses  all  jurisdiction  thereof.  The  only  remedy 
is  by  a  new  appeal.  Dresser  v.  Brooks,  4  How. 
207 ;  S.  O.  2  N.  Y.  (2  Comst.),  559 ;  2  Code 
R.  130. 

After  the  remittitur  has  issued  from  this 
court,  under  its  seal,  the  court  below  has 
jurisdiction  of  the  cause,  though  the  remitti- 


tur is  not  actually  filed  with  the  clerk  of  the 
latter  court.  Judson  v.  Oray,  17  How.  289, 
(296.) 

b.  Criminal  case.— The  court  of  appeals 

in  remitting  the  record  in  a  criminal  case, 
may  direct  the  court  below  to  sentence  the 
prisoner  anew,  if  the  day  fixed  for  the  execu- 
tion of  the  sentence  has  passed.  Walters  v. 
The  People,  19  Abb.  212 ;  S.  C.  before,  32  N. 
Y.  (5  Tiff.),  147.  See  1  Wait's  Dig.  94,  108, 
109 ;  Laws  1870,  ch.  203,  §  6. 

c.  Final  disposal  of  appeal.  — After 

a  return  has  been  filed,  or  any  order  made, 
which  finally  disposes  of  the  appeal,  it  is 
proper  to  remit  the  proceedings  to  the  court 
Delow.  Dresser  v.  Brooks,  4  mw.  207  ;  S  0 
2  N.  Y.  (2  Comst.),  559 ;  2  Code  R.  130. 

On  the  dismissal  of  an  appeal,  a  remittitur 
is  the  regular  process  to  restore  the  cause  to 
the  court  below  to  be  enforced.  Langley  v. 
Warner,  2  Code  R.  97. 


k  13.  [13.]  (Am'd,  1851, 1852,  1858, 1859,  1862,  1863, 1865,  1869,  1870.)     Tei*m& 
of  the  covrL     Preference  of  causes. 

There  shall  be  four  terms  of  the  court  of  appeals  in  each  year,  to  be  held 
at  the  capitol,  in  the  city  of  Albany,  on  the  iirst  Tuesday  of  January,  the 
fourth  Tuesday  of  March,  the  third  Tuesday  of  June,  aud  the  hist  Tuesday 
of  September,  and  continued  for  as  long  a  period  as  the  public  interests 
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may  require.    But  the  judges  of  said  court  may,  in  their  diecretioii,  appoint 

one  of  said  terms  in  each  year  to  be  held  in  the  city  of  New  York. 
Additional  terms  shall  be  appointed  and  held  at  the  same  place  by  the  court 
when  the  public  interest  requires  it.  The  court  may,  by  general  rules,  pro- 
vide what  causes  shall  have  a  preference  on  the  calendar.  On  a  second  and 
each  subsequent  appeal  to  the  court  of  appeals,  or  when  an  appeal  has  once 
been  dismissed  for  defect  or  irregularity,  the  cause  shall  be  placed  upon  the 
calendar  as  of  the  time  of  filing  the  first  appeal,  and  may  be  noticed  and  put 
on  the  calendar  for  any  succeeduig  term ;  and  whenever,  in  any  action  or 
proceeding  in  which  the  people  of  this  state,  or  any  state  officer,  or  any 
board  of  state  officers,  is  or  are  sole  plaintiff  or  defendant,  an  appeal  has 
been  or  shall  be  brought  from  any  judgment  or  order  for  or  against  him  or 
them,  in  any  court,  such  appeal  shall  have  a  preference  in  the  supreme 
court  and  in  the  court  of  appeals,  and  may  be  moved  by  either  party  out 
of  the  order  on  the  calendar.  And  actions  in  which  one  of  two  or  more 
plaintiffs  or  defendants  shall  have  died  pending  the  action,  and  the  pendency 
of  the  action  prevents  a  final  settlement  of  the  estate  of  the  deceased  party, 
shall  be  preferred  on  the  calendar. 


Terms  of  oonrt.  —  As  to  the  times  tad 

pUces  of  holding  the  terms  of  this  court, 
see  an«e,  pp.  28, 29,  §§  1, 2, 3, 4 ;  and  also,  §  16, 


PreferenoeofcatiBea.— Sea  the  notes 

to  §  257,  post.  See  also.  Rule  20,  of  Court 
of  Appeals,  adopted  July  6th  and  Oct.  28th, 
1870,  |NMl. 


^14:.[U.]   (Am*d,  1849, 1851, 1867.)    Ifumber  of  judges  who  may  give 
judgmerU. 

The  concurrence  of  five  judges  is  necessary  to  pronounce  a  judgment.  If 
five  do  not  concur  the  case  must  be  reheard.  But  no  more  than  two  rehear- 
iogs  shall  be  had,  and  if  on  the  second  rehearing  five  judges  do  not  concur, 
the  judgment  shall  be  affirmed.  When  five  of  the  judges  do  not  concur, 
and  a  rehearing  of  the  case  is  ordered,  the  judges  shall  file  the  opinions 
read  by  them  with  the  reporter  of  the  court,  but  such  opinions  shall  not  be 
published.  No  person  other  than  the  judges  of  the  court,  the  reporter  of 
the  court,  or  the  counsel  or  attorney  of  either  of  the  parties  to  the  action, 
shall  have  access  to  or  a  copy  of  the  said  opinions,  but  such  counsel  or 
attorney  may  have  access  to  and  a  copy  thereof. 


I.  Judgment. 

a.  Precedent. — A  Judgment  of  the  court 
of  appeals  should  be  hefd  to  be  a  decision,  not 
only  upon  the  judgment,  but  of  the  precise 
proposition  decided  by  the  court  oelow. 
Green  v.  Clark,  13  Barb.  57. 

Where  there  is  a  judgment  by  this  court, 
the  judges  being  equally  divided,  the  decision 
is  not  obligatory  as  a  precedent.  Morse  t. 
Goold,  11  N.  Y.  (1  Kern.),  281,  (285) ;  The 
People  ex  rel.  Attorney-General  v.  ilf ayor,  etc., 
of  New  York,  25  Wend.  252,  (256). 

Where  the  court  has  a  (question  presented 
on  a  second  appeal,  identical  with  the  one 
previously  before  the  court,  it  will  not  depart 
irom  its  former  decision,  although  the  mem- 


bers of  the  court  were  not  unanimous  in  mak* 
ing  it.  Oakley  t.  AepinwaU,  la  N.  Y.  (3 
Kern.),  500,  (505);  see  anU,  p.  33,  §  11, 
subd.  a. 

b.  (Quorum. — ^The  court  under  the  former 
constitution,  might  be  held  by  less  than  eight 
judges,  and  four  might  decide  a  motion. 
Oakl^  T.  AspinwaU,  3  N.  Y.  (3  Comst.), 
547,  (569) ;  S.  C.  9  N.  Y.  Leg.  Obs.  45. 

By  the  new  constitution.  Art.  VI,  §  2, 
ante,  p.  28,  five  judges  form  a  quorum,  and  the 
concurrence  of  four  of  them  is  necessary  to  a 
decision.  See  also,  ante,  p.  29,  Art.  VI,  §  4, 
as  to  the  commission  of  appeals. 

The  rule  as  to  a  rehearing  is  changed.  Ante, 
chap.  203,  §  1.    The  cases  decided  under  the 
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•Id  cMwtitotion  and  statutes  will  be  given  lor 
eonTaiieiioe  of  referenoe. 

n.   REHEABING. 

«.  Equal  division  of  Judgee.— -When 

judgment  is  pronounced  in  open  court,  with- 
out dissent  by  any  of  the  judges,  a  rehearing 
will  not  be  allowed  because  in  consultation 
tlie  judges  were  equally  divided.  Moion  t. 


Jones,  3  N.  T.  (3  Comst.),  375 ;  S.  C.  5  How. 
118;  3  Code  R.  164. 

See  also  The  People  ex  rel.  Atiamey-Gene 
ral  Y.  Majfor,  etc.,  cf  New  York,  25  Wend 
252  (256.) 

b.  Coxnxnon  law. — ^This  section  restores 
the  common  law  as  it  was  understood  and 
acted  upon  in  this  state,  previous  to  the  Code, 
ifoson  V.  Jones,  3  N.  Y.  (3  Comst.)>  375 ;  S. 
G.  5  How.  118;  3  Code  R.  164. 


§  15.  [15.]  Sheriff  Co  provide  rooma^  etc^for  court. 

If,  at  a  term  of  the  court  of  appealt^,  proper  and  convenient  rooms,  both 
for  the  consultation  of  the  judges  and  the  holding  of  the  court,  with  furni- 
ture, attendants,  fuel,  lights,  and  statioq^ry,  suitable  and  sufficient  for  the 
transaction  of  its  business,  be  not  provided  for  it  in  the  place  where  by  law 
the  court  may  be  held,  the  court  may  order  the  sheriff  of  the  county  to 
make  such  provision,  and  the  expense  incurred  by  him  in  carrying  the  order 
into  effect  shall  be  a  county  charge. 


§  16.  [16.]  (Am'd  1851.)  Court  may  be  adjourned  to  plaeee  other  than 
those  designated  by  law. 

The  court  of  appeals  may  be  held  in  other  buildings  than  those  desig* 
nated  by  law  as  places  for  holding  courts,  and  at  a  different  place,  in  the 
same  city,  from  that  at  which  it  is  appointed  to  be  held.  Any  one  or  more 
of  the  judges  may  adjourn  the  court,  with  the  like  effect  as  if  all  were 
present. 


See  ante,32lchap.  203,  §§  1,  2,  as  to  the 


power  of  the  court  to  fix  the  times  and  places 
of  holding  the  court 


TITLE  III. 

Cf  the  eupreme  court,  circuit  courts^  and  courts  of  oyer  and  terminer. 

SaoTiov  17.  Existing  statutory  provisions  as  to  terms  and  business  of  the  courts 

repealed. 

18.'  Genend  terms  prescribed. 

19.  Number  of  judges  to  give  judgment. 

20.  Special  terms,  circuit  courts  and  courts  of  oyer  and  terminer  prescribed. 

21.  'Circuit  courts,  and  oyer  and  terminer  held  together. 

22.  Designation  of  times  and  places  of  holding  courts,  how  made. 

23.  Extraordinary,  general  and  special  terms,  and  oyer  and  terminer,  how 

appointed. 

24.  Places  of  holding  the  courts. 

25.  Publication  of  appointment  thereof. 

26.  When  jud^  not  assigned  may  hold  the  courts. 

27.  Duties  of  judges  as  to  business  out  of  court. 

28.  Rooms,  fuel,  etc.,  how  furnished. 


The  new  constitution,  onfe,  pp.  29, 30,  Art. 
^»  §§  6, 7,  8,9,  10,  11,  13,14;  and  the  sUlr- 
'uta,  postf  p.  38,  chap.  408,  should  be  carefully 


examined,  as  they  materially  affect  some  of 
the  sections  of  the  Code. 
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Chaptbx  408. 

AN  ACT  relating  to  the  supreme  court  and 
to  the  election  of  a  judge  of  the  court  of 
common  picas  in  and  for  the  city  and  county 
of  New  York. 

PMsed  April  27,  1870;  three-fifths  being  present* 

The  People  of  the  State  of  New  York^  represented  in 
Senate  a$ia  Assembly y  do  enact  asfoUows  .* 

Sbgtion  1.  The  general  terms  of  the  su- 
preme court,  as  organized  under  existing  laws, 
are  abrogated  from  and  after  the  first  day  of 
May  next;  and  thereafter  ail  causes  and 
matters  then  pending  in  such  general  terms, 
or  which  according  to  law  might  be  brought 
before  them,  shall  be  cognizable  before  the 
general  terms  organized  under  this  act.  Pro- 
vided, nevertheless,  that  the  said  general 
terms  of  the  supreme  court  as  now  organized' 
shall  meet,  on  some  day  to  be  designated  by 
the  justices  composing  the  same,  for  the  pur- 
pose of  deciding  all  matters  pending  before 
them  on  the  said  first  day  of  May,  and  that 
appeals  may  be  taken  from  the  judgments 
and  orders  entered  on  such  decisions,  in  the 
same  manner  as  in  like  cases  from  the  judg- 
ments and  orders  of  the  general  terms  organ- 
ized under  this  act. 

§  2.  The  state  is  hereby  divided  into  four 
departments.  The  first  department  shall  con- 
sist of  the  first  judicial  district ;  the  second 
department  of  the  second  judicial  district ;  the 
third  department  of  the  third,  fourth  and 
sixth  judicial  districts ;  and  the  fourth  de- 
partment of  the  fifth,  seventh  and  eighth 
judicial  districts.  The  general  terms  shall 
be  held  in  each  year  in  the  first  department 
at  the  court-house  in  the  city  of  New  York, 
on  the  first  Tuesdays  in  January,  February, 
April,  June,  September  and  November ;  in  the 
second  department  at  the  court-house,  in  the 
city  of  Brooklyn,  on  the  second  Tuesdays  in 
January,  April,  September  and  December; 
and  at  the  court-house  in  the  city  of  Pough- 
keepsie  on  the  second  Tuesday  ni  June ;  in 
the  third  department  at  the  capitol,  in  the 
city  of  Albany,  on  the  first  Tuesdays  in  Feb- 
ruary and  October ;  at  the  court-house  in  the 
village  of  Plattsburgh,  in  the  county  of  Clinton, 
on  the  first  Tuesday  in  July;  at  the  court-hou.se 
in  the  city  of  Elmira,  on  the  first  Tuesdays 
in  April  and  September ;  at  the  court-house 
in  the  city  of  Binghamton,  on  the  first  Tues- 
days in  June  and  December ;  and  at  the  court- 
house in  the  city  pf  Ogdensburgh,  on  the  first 
Tuesday  of  November ;  in  the  fourth  depart- 
ment at  the  court-house  in  the  city  of  Syracuse, 
on  the  first  Monday  in  May  and  the  second 
Monday  in  November ;  at  the  court-house  in 
the  city  of  Oswego,  on  the  first  Monday  in 
October;  at  the  cotirt-house  in  the  city  of 
Rochester,  on  the  first  Mondays  in  January, 
March  and  September ;  and  at  the  court-house 
in  the  city  of  Buffalo,  on  the  first  Mondays  in 
February  and  June. 

§  3.  Ihe  governor,  by  a  writing  to  be  filed 
in  the  office  of  the  secretary  of  state,  shall, 
immediately  after  the  passage  of  this  act, 
designate  from  the  whole  bench  of  justices  of 


the  supreme  court  a  presiding  justice  and  two 
associate  justices  for  each  of  said  departments 
to  compose  the  general  term  therein.  After 
such  first  designation  of  presiding  and  asso- 
ciate justices,  the  judicial  force  herein  pro- 
vided for  the  holding  of  such  general  terms 
shall  be  maintained  and  supplied  from  time 
to  time  as  may  be  necessair,  and  for  that  pur- 
pose, other  presiding  and  associate  justices 
shall  from  time  to  time  be  designated,  and 
such  other  and  further  designations  shall  be 
made  by  the  governor  in  manner  aforesaid. 
In  all  cases  any  person  designated  as  presiding 
justice  shall  act  as  such  during  his  official 
term  ;  and  any  person  designated  as  associate 
justice  shall  act  as  such  for  five  years  from 
the  thirty-first  of  December  next  after  the 
time  of  his  designation,  or  until  the  earlier 
close  of  his  official  term.  The  governor  shall 
in  like  manner,  as  aforesaid,  designate  presid- 
ing and  associate  justices  to  sit  in  such  general 
terms  as  often  as  vacancies  therein  shall  occur 
for  the  unexpired  terms. 

§  4.  In  case  no  presiding  justice  shall  be 
prescQt  at  the  time  and  place  appointed  for 
holding  a  general  term,  the  associate  justice 
present  having  the  shortest  time  to  serve  shall 
act  as  presiding  justice  until  the  presiding 
justice  shall  attend,  and,  in  case  one  or  both 
of  the  associate  justices  shall  not  be  present 
at  the  time  and  place  i4>pointed  for  holding 
a  general  term,  the  presiding  justice  present 
may  select  any  justice  or  justices  of  the  su- 
preme court  to  hold  with  him  such  general 
term  until  such  associate  justice  or  justices 
shall  attend. 

§  5.  The  general  terms  shall  have  all  the 
powers  and  jurisdiction  which,  under  existing 
laws,  now  belong  to  the  general  terms  of  the 
supreme  court ;  and  all  laws  relating  to  gene- 
ral terms,  as  now  organized  within  the  judicial 
districts,  and  to  the'  hearing  of  appeals  from 
judgments  pronounced  and  onlers  made 
within  such  districts,  if  not  inconsistent  with 
the  constitution  or  this  act,  shall  apply,  so  far 
as  the  same  are  applicable,  to  iudgments  pro- 
nounced and  orders  made  within  the  judicial 
departments,  and  to  the  general  terms  insti- 
tuted by  this  act. 

§  6.  Causes  and  matters  pending  in  any 
general  term  instituted  by  Uiis  act  may  be 
entitled  in  the  supreme  court.  The  concur- 
rence of  two  justices  shall  *  be  necessary  to 
pronounce  a  decision.  If  two  shall  not  con- 
cur, a  re-argument  may  be  ordered.  In  case 
of  such  disagreement,  when  any  one  of  the 
three  justices  shall  not  be  qualified  to  sit,  the 
cause  may  be  directed  to  be  heard  in  another 
department.  The  associate  justice,  designated 
to  any  department,  shall  be  competent  to  sit 
in  the  general  term  of  any  other  department, 
in  place  of  any  justice  in  such  other  depart- 
ment. 

§  7.  To  prevent  the  failure  of  circuit  courts, 
special  terms  and  courts  of  oyer  and  terminer » 
as  the  same  have  been  heretofore  'appointed 
for  the  years  eighteen  hundred  and  seventy 
and  eighteen   hundred  and  seventy-one,  in 


H7.] 


SUFRESME   COUBT,  JUDQBS  OF. 


39 


eoDseqaenee  of  the  designation  to  be  made  of 
jusUces  for  service  in  the  general  teims,  as 
provided  by  this  act,  it  shall  be  the  duty  of 
the  governor,  on  the  request  of  a  justice  in 
anyjadicial  district,  to  assign  justices  to  hold 
such  circuit  courts,  special  terms  and  courts 
of  oyer  and  terminer  within  such  district; 
provided,  however,  that  the  justices  in  any 
district  may  themselves  make  provision  for 
the  holding  of  such  courts.  At  least  one 
month  before  the  expiration  of  the  year  eigh- 
teen hundred  and  seventy-one,  the  justices  of 
the  supreme  court  resident  in  each  judicial 
department  mentioned  in  this  act  shall  appoint 
the  times  and  places  of  holding  special  terms, 
circuit  ooarts  and  cdurts  of  oyer  and  terminer 
within  their  department,  for  two  years  com- 
mencing on  the  first  day  of  January,  eighteen 
hundred  and  seventy-two,  and  the  like  ap- 
pointment shall  be  made  for  every  two  suc- 
ceeding years  thereafter. 

§  8.  Pursuant  to  the  twelfth  section  of  the 
said  sixth  article  of  the  constitution,  it  shall 
be  the  duty  of  the  governor,  whenever  the 
public  interest  shall  require,  to  designate  one 
or  more  judges  of  the  superior  court,  or  court 
of  common  pleas  of  the  city  and  county  of 
New  York,  to  hold  circuits  and  special  terms 
of  the  supreme  court  in  that  city ;  such  desig- 
nation shall  be  in  writing,  and  shall  specify 
the  time  and  place  of  holding  any  such  circuit 
or  special  term.  When  a  case  or  bill  of  Ex- 
ceptions shall  be  made  in  any  cause  tried  at 
such  circuit  or  special  term,  the  same  shall 
be  settled  before  the  judge  holding  the  same, 
and  the  review  shall  be  had  at  a  special  or 
general  term  of  the  supreme  court  in  the  same 
manner,  and  with  the  same  effect,  9^  if  such 
circuit  or  special  term  had  been  held  by  a 
justice  of  the  supreme  court. 

§  9.  The  justices  of  the  supreme  court  shall 
receive  an  annual  compensation  of  six  thou- 
sand dollars  each,  payable  quarterly,  in  lieu 
of  all  other  compensation,  except  that  they. 
shall  receive,  in  addition  to  such  stated  sala- 
ries, a  per  diem  allowance  of  five  dollars  per 
day  for  their  reasonable  expenses  when  absent 
from  their  homes  and  engaged  in  holding  any 
genera]  or  special  term,  circuit  court  or  court 
of  oyer  and  terminer,  or  in  attending  any  con- 
vention, as  hereinafter  provided,  to  revise  the 
mles  of  said  court,  and  no  greater  sum  shall 
be  paid  to  the  chief  judge  or  any  associate 
judge  of  the  court  of  appeals,  or  to  any  com- 
missioner of  appeals,  than  five  dollars  per  day 
for  their  reasonable  expenses,  when  absent 
from  their  homes  and  actually  engaged  in 
holding  any  court  of  appeals,  or  commission 
of  appeals,  and  all  provisions  of  law  inconsis- 
tent wiih  the  provisions  of  this  act  are  hereby 
repealed.  But  this  section  shall  not  be  con- 
strued to  diminish  the  compensation  now  re- 
ceived by  the  justices  of  the  supreme  court  of 
the  first  and  second  judicial  districts. 

§  10.  All  appeals  and  other  matters  proper 
to  be  brought  before  any  general  term  shall 
be  beard  and  determined  in  the  department 
in  which  the  judgment  or  order  appealed  from 
shall  be  entered,  or  in  which  the   matter 


brought  up  arose,  unless  two  of  the  general 
term  justices  in  such  department  shall  be  in- 
capable of  sitting  on  the  appeal  or  acting  in 
the  matter,  in  which  case  the  appeal  or  other 
matter  shall  be  ordered  to  be  heard  in  some 
other  department ;  and  in  that  case  such  ap- 
peal or  other  matter  shall  be  heard  in  the 
department  to  which  the  same  shall  have  been 
ordered  as  aforesaid. 

§  11.  Each  general  term  shall  be  attended 
by  the  sheriff  of  the  county  in  which  any  ses- 
sion shall  be  held,  or  one  of  his  deputies,  and 
by  two  constables  or  police  officers,  to  be  sum- 
moned by  the  sheriff;  and  by  a  crier  for  courts 
within  the  county,  and  by  the  county  clerk  or 
his  deputy,  all  of  whom  shall  act  under  the 
direction  of  the  court  or  of  the  presiding  jus- 
tice ;  and  the  sheriff  of  the  county  shall  see 
that  the  room  in  which  the  general  tenn  shall 
be  held  is  properly  heated,  ventilated,  lighted, 
and  kept  comfortable,  clean  and  in  order ;  and 
he  shall  provide  the  court  with  necessary  sta- 
tionery during  its  sittings. 

§  12.  The  fees  of  criers,  sheriffs,  constables 
and  police  officers  for  attending  general  terms, 
and  all  expenses  incurred  by  sheriff  under  and 
pursuant  to  the  preceding  section  of  this  act, 
shall  be  audited  by  the  comptroller,  and  be 
paid  out  of  the  treasury  of  the  state.  All  fees 
and  proper  charges  of  clerks  for  services  ren- 
dered at  or  preparatory  to  any  general  term, 
not  legally  chargeable  to  attorneys  or  parties 
in  cases  or  matters  brought  before  the  general 
term,  shall  be  a  county  charge. 

§  13.  All  rules  of  the  supi^eme  court  now  in 
force,  not  inconsistent  with  the  constitution 
or  any  statute  of  the  state  shall  remain  in 
force  until  abolished  or  altered  by  the  general 
term  justices,  the  chief  judges  of  the  superior 
courts  of  cities,  the  chief  judge  of  the  court  of 
common  pleas  of  the  city  of  New  York  and 
of  the  city  court  of  Brooklyn,  in  convention 
assembled  at  the  capitol  in  the  city  of  Albany. 
A  convention  of  such  justices  and  chief  judges 
shall  be  held  at  the  place  aforesaid,  on  the  first 
Wednesday  in  August,  eighteen  hundred  and 
seventy,  and  every  two  years  thereafter ;  and 
such  convention  shall  revise,  alter,  abolish 
and  make  rules,  which  shall  be  binding  upon 
all  courts  of  record  so  far  as  they  may  be  ap- 
plicable to  the  practice  thereof.  A  majority 
of  said  justices  shall  constitute  a  quorum  to 
•do  business  in  the  premises,  whether  said 
chief  judges  shall  be  present  or  absent;  but 
each  justice  and  chief  judge  shall  be  entitled 
to  vote  on  all  matters  which  shall  come  before 
the  convention. 

§  14.  The  governor  may,  whenever  in  his 
judgment  the  public  good  shall  require  it, 
appoint  extraordinary  general  terms,  circuit 
courts,  and  special  tei*ms  of  the  supreme  court 
and  courts  of  oyer  and  terminer,  and  he  shall 
designate  the  time  and  place  the  same  shall  be 
held,  and  name  the  justice  who  shall  hold  the 
extraordinary  circuit  or  special  term,  or  pre- 
side in  such  court  of  oyer  and  terminer,  and 
shall  give  notice  of  such  appointment  in  such 
manner  as  he  may  believe  the  public  good 
requires. 
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§  15.  In  Miy  action  which  was  referred  to 
a  justice  of  the  supreme  court,  and  was  pend- 
ing and  undetermined  on  the  first  day  of 
January,  eighteen  hundred  and  seventf,  and 
in  which  testimony  had  heen  taken,  the  su- 
preme court,  at  a  special  term  thereof,  may, 
in  its  discretion,  order  the  evidence  so  taken, 
and  the  proceedings  had  in  such  action,  to 
stand,  and  have  the  same  force  and  effect  in 
the  further  prosecution  of  said  action,  or  the 
defense  thereof  before  the  court,  as  if  such 
evidence  had  been  taken  or  proceedings  had 
before  the  court. 

§  16.  At  the  election  directed  to  be  held  on 
the  third  Tuesday  of  May,  eighteen  hundred 
and  seventy,  under  the  provisions  of  chapter 
86,  of  the  laws  of  eighteen  hundred  and  seven- 
ty, there  shall.be  chosen  by  the  electors  of  the 
city  and  county  of  New  York,  a  judge  of  the 
court  of  common  pleas  of  said  city  and  county 
in  the  place  of  John  R.  Brady,  who  has  re- 
signed his  office,  and  the  said  judge,  so  to  be 
elected  pursuant  to  this  act,  shall  enter  upon 
his  official  duties  on  the  first  dav  of  January 
next,  at  which  time  the  term  of  office  of  the 
present  incumbent,  holding  by  appointment 
from  the  governor,  will  by  law  expire. 

§  17.  This  act  shall  take  effect  immediately. 

Supreme  court  general  terms. 
Governor  Hoffman  has  made  the  following 
designations,  with  reference  to  the  ^neral 
terms  of  the  supreme  court : 

(COPT.) 

STATE  OF  NEW  YORK, 
SXSCUTIVB  Chambkb, 
Albany,  May  2B,  1S70. 

Pursuant  to  chapter  four  hundred  and 
eight  of  the  laws  of  eighteen  hundred  and 
seventy,  I  this  day  file  in  the  office  of  the  sec- 
retary of  state  a  designation  of  the  presiding 
and  associate  justices  to  compose  the  general 
term  in  each  of  the  four  judicial  departments. 

I  have  found  it  impossible,  as  the  depart- 
ments are  constituted  and  the  times  for  hold- 
ing the  general  terms  fixed,  to  make  any 
arrangement  mutually  satisfactory  to  the 
judges  and  myself  K>r  transferring  judges 
from  one  department  to  another  to  act  as  pre- 
siding or  associate  justices,  and  I  am  con- 


strained to  designate  for  the  general  term  ir 
each  department  judges  who  reside  within  it 
Some  inconvenience,  more  particularly  in 
the  second  department,  will  necessarily  result 
but  it  can  be,  to  a  great  extent,  remedied  by 
the  general  term  judges  continuing,  as  they 
may  lawfully  do,  to  hold  circuits  and  special 
terms  at  their  convenience,  and  by  changing 
the  organization  of  their  general  term  as  oc 
casion  may,  from  time  to  time,  require ;  by 
exchanging  with  general  term  judges  in  other 
departments,  or  in  such  other  way  as  is  pro 
vided  for  by  law. 

JOHN  T.  HOFFMAN. 
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STATE  OF  NEW  YORK, 

EXBCUTIVB  CHAMRBB, 

Albany,  Hay  25, 1870 

In  accordance  with  the  provisions  of  chi^ 
ter  four  hundred  and  eight  of  the  laws  of 
eighteen  hundred  and  seventy,  entitled  '*  An 
act  relating  to  the  supreme  court  and  to  the 
election  of  a  judge  of  the  court  of  common 
pleas,  in  and  for  the  city  of  New  York,"  I 
designate  the  following  as  presiding  justices 
and  associate  justices  for  each  of  the  iudicial 
departments,  to  compose  the  general  term 
therein : 

For  the  first  department,  consisting  of  the 
first  iudicial  district:  Daniel  P.  Ingraham, 
presiding  justice;  Albert  Gardozo,  O^rge  G. 
Barnard,  associate  justices. 

For  the  second  department,  consisting  of 
the  second  iudicial  district :  Joseph  F.  Bar- 
nard, presiding  justice ;  Jasper  W .  Gilbert, 
Abraham  B.  Tappen,  associate  justices. 

For  the  third  department,  consisting  of  the 
third,  fourth  and  sixth  judicial  districts: 
Theodore  Miller,  presiding  justice;  Piatt 
Potter,  John  M.  Parker,  associate  justices. 

For  the  fourth  department,  consisting  of 

the  fifth,  seventh  and  eighth  judicial  districts : 

Joseph  Mullin,  presiding  justice;  Thomas  A. 

Johnson,  John  A.  Taloott,  associate  justices. 

In  witnew  whereof;  I  have  hereanto  aet  mj  hand 

and  affixed  the  privy  seal  at  the  capitol,  in 

f       ,    the  city  of  Albany,  this  twenty-fifth  day  of 

li«.  B.J    ^_^  iq  iii^  yom,  ^^Q  thooaand  eight  hundred 

ana  seventy. 

JOHN  T.  HOFFMAN. 

By  the  Governor, 
John  D.  VanBuhbk,  Private  Secretary. 


§  X7.  fl5.]  (Am'd  1849.)  Existing  statutori/  provisions,  as  to  terms  and 
business  of  the  courts,  repealed,  and  order  of  the  supreme  court  fixing  the 
terms,  etc.,  abrogated. 

All  statutes  now  in  force,  providing  for  the  designation  of  the  times  and 
places  of  holding  the  general  and  special  terms  of  the  supreme  court,  and 
the  circuit  courts  and  courts  of  oyer  and  terminer,  and  of  the  judges  who 
shall  hold  the  same,  are  repealed  from  and  after  the  first  day  of  July,  one 
thousand  eight  hundred  and  forty-eight;  and  the  order  of  the  supreme 
court,  adopted  July  fourteenth,  one  thousand  eight  hundred  and  forty- 
seven,  prescribing  the  times  and  places  of  holding  the  general  and  special 
terms  of  the  court,  aud  the  circuit  courts  and  courts  of  oyer  and  termineri 
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daring  the  residue  of  the  year  one  thousand  eight  hundred  and  forty-seven, 
and  for  the  years  one  thousand  eight  hundred  and  forty-eight  and  one 
thousand  eight  hundred  and  forty-nine,  and  assigning  the  business  and 
duties  thereof  to  the  several  judges  of  the  court,  is,  from  and  after  the  first 
day  of  July,  one  thousand  eight  hundred  and  forty-eight,  abrogated,  and 
the  provisions  of  this  title  are  substituted  in  place  thereof.  See  preceding 
chapter,  408.     AaUj  p.  38. 


L  JuBISDICriON  OF  THE  SuFRESiE  COUBT. 


a.  Supreme  court  and  chancery. 

See  anie^  p.  29,  Const.  Art.  VI,  §  6 ;  and  ante^ 
p.  38,  chi^.  408,  §§  5,  6,  7.  The  former  su- 
preme court  had  aU  the  power  and  authority 
of  the  old  supreme  court  and  court  of  chan- 
eerr.  Laws  of  1847,  ch.  280,  Art.  3,  §  16 ; 
2  R.  S.  196,  §  1;  lb.  173,  §  36;  Laws  of 
1849,  ch.  30;  Laws  of  1851,  ch.  163.  See 
also,  Laws  of  1862,  ch.  460,  §  39,  and  Laws 
of  1863,  ch.  392,  §  2.  Onderdank  v.  MoU,  34 
Barb.  106,  (112). 

6.  No  new  jurisdiction.  —  By  t^« 

blending  of  the  two  tribunals  it  has  not  ac- 
quired any  authority  which  was  not  previously 
possessed  by  one  of  the  two  distinct  juris- 
dictions. Onderdonk  y.  MoUy  34  Baib.  106, 
(112). 

c.  Organization.— The  provisions  of 
the  new  constitution,  and  the  statute  under 
it,  provide  for  the  reorganization  of  this  court, 
anUy  p.  29,  Const.  Art.  VI,  §§  6,  7,  8,  9,  10, 
11, 13, 14 ;  and  anU,  p.  38,  chap.  408,  §§  1, 2, 
3,  4,  6,  6,  7, 8,  9, 10,  11, 12,  13,  14, 15, 16. 

For  the  statutes  under  the  old  constitution, 
see  Laws  1847,  chap.  280;  Laws  1850,  chap. 
15 ;  ib.  chap.  1. 

d.  Relating  to  real  estate.  — The 

supreme  court  has  jurisdiction  of  an  action 
brought  by  the  assignee  of  the  devisee  of  a 
grantor  to  recover  the  possession  of  real  estate. 
Mam  V.  Greeny  32  Barb.  448,  (456) ;  S.  C.  33 
id.  136,  opinion  of  Gould,  J. 

In  such  case  if  rent  is  due,  ejectment  will 
lie.  32  Ib.  460. 

The  whole  power  of  the  court  to  order  the 
sale  of  infants'  real  estate  is  derived  from 
statute.  Onderdonk  v.  Mott,  34  Barb.  106, 
(113). 

The  old  suit  in  equity  for  the  partition  of 
lands  may  be  prosecuted  as  a  civil  action 
under  the  Code.  Myers  v.  Basback,  4  How. 
83,  (84) ;  S.  G.  2  Code  R.  13. 

e.  Lands  of  benevolent  societies, 

etc.  —  The  supreme  court  may  order  the 
leasing,  sale,  ana  conveyance  of  the  real  estate 
of  any  benevolent,  charitable,  scientific,  mis- 
sionary society  or  orphan  asylum.  Laws  of 
1861,  ch.  58.  See  also,  Wyatt  v.  Benson,  23 
Barb.  327,  (334) ;  S.  C.  4  Abb.  182 ;  Matter 
of  the  AppUeation  of  St,  Ann^s  Church,  23 
How.  285;  S.  C.  14  Abb.  424.  See  rule  re- 
lating to  application  in  appendix.  See  also, 
post  §  30,  subd.  9. 

/  Lands  in  another  State*  —  The 
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oourt  may,  in  a  proper  case,  decree  a  mortgage 
void,  and  compel  tne  party  holding  to  cancel 
it,  although  the  lands  mortgaged  lie  out  of  the 
state.  Wmiami  v.  AyrauU,  31  Barb.  364, 
(368). 

g-  Wills.  —The  validity  of  wills  may  be 
determined  by  the  supreme  court.  Laws  of 
1853,  ch.  238.  See  also.  Woodruff  v.  Cook, 
47  Barb.  304. 

h.  Other  courts.  —  The  supreme  court 
has  no  power  to  arrest  a  special  proceeding 
instituted  before  a  judge  of  another  court  at 
chambers,  prior  to  a  final  determination 
thereof.  Devlin  v.  Piatt,  11  Abb.  398,  (400) ; 
S.  C.  20  How.  167. 

Nor  has  it  power  to  grant  .leave  to  issue 
execution  upon  a  judgment  in  the  county 
court.  Niles  v.  Perry,  29  How.  192. 

«.  Street  openings  in  New  York. 

The  jurisdiction  conferred  by  statute  upon  the 
supreme  court  in  relation  to  street  openings 
in  New  York  city,  is  exercised  by  it,  as  such 
court,  and  not  as  a  subordinate  tribunal,  and 
the  power  may  be  exercised  at  special  or  gene- 
ral term.  McUter  of  Carnal  and  Water  Streets, 
12  N.  Y.  (2  Kern.),  406,  (411).  See  also. 
Matter  of  Opening  Seventh  Avenue,  29  How. 

loUa 

J.  Action  on  award.— An  action  ^lar 

be  brought  in  the  supreme  court  on  an  award, 
although  the  submission  provides  for  a  judg- 
ment in  the  county  court.  Bumside  v.  Whit" 
ney,  21  N.  Y.  (7  Smith),  148,  (150) ;  Aff'g 
S.  C.  24  Barb.  632. 

*.  Amount  in  controversy  —  The 

constitution  and  the  Code  have  abolished  every 
limitation  in  regard  to  the  amount  in  contro- 
versy in  actions  of  an  equitable  nature.  SarS' 
field  V.  Van  Vaughner,  38  Barb.  444 ;  S.  C. 
15  Abb.  65 ;  Rev'g  S.  C.  14  Abb.  297 ;  Marsh 
V.  Benson,  34  N.  Y.  (7  Tiff.),  3G8 ;  Rev'g  S.  C. 
19  How.  415 ;  U  Abb.  241 ;  MaOory  v.  ilfor- 
ton,  21  Barb.  424,  (437);  Braman  v.  Johnr- 
son,  26  How.  27,  (28)  ;  Cobine  v.  St  John, 
12  How.  333,  (338),  (576) ;  Durham  v.  TTO- 
lard,  19  How.  425,  (429).  Contrct,  see  Shep- 
ard  V.  Walker,  7  How.  46. 

I  Duty  of  the  court  —It  is  the  duty 
of  the  court  to  employ  a  vigilant  eye  to  pre- 
vent the  perpetration  of  wrong  and  to  protect 
every  person  interested  in  a  case  from  injus-^ 
tice  and  fraud.  Lowber  v.  Mayor,  etc.,  of 
New  York,  26  Barb.  262;  S.  C.  5  Abb.  484; 
15  How.  123. 
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m.  Penalties.  —  Actions  to  reooyer  pen- 
alties created  by  the  statutes  of  other  states 
are  not  cognizable  in  the  courts  of  this  state. 
Bird  Y.  Hoyden,  2  Abb.  N.  S.  61,  (62) ;  S.  G. 
1  Bob.  383. 


n.  F<»elgn  corporations. --See  notes 

under  this  suDdiyison,  §  10,  ante,  p.  24,  and  in 
addition  thereto  see  &Brien  y.  Chicago,  Bock 
Island  and  Pacific  R.  B.  Co.  36  How.  24, 
(25);  S.  G.  4  Abb.  N.  S.  381;  53  Barb.  568. 


n.  On  the  Ssmoyal  or  Causes  to  the  U.  S.  Cibcdit  Cotntr. 


a.  Bemoval.  —  Gauses  may  be  remoyed 
from  the  state  courts  to  the  U.  S.  circuit 
court  in  case,  Ist,  an  action  is  brought  against 
an  alien ;  or,  2d,  where  a  citizen  of  one  state 
begins  an  action  against  a  citizen  of  another 
state,  and  the  matter  in  controversy  exceeds 
the  sum  of  9500,  exclusive  of  costs.  1  U.  S. 
§tat.  at  large,  Sess.  I,  ch.  20,  sec.  12.  And 
see  also,  12  U.  S.  Stat,  at  large,  Sess.  Ill,  ch. 
81,  sec.  5. 

These  acts  of  congress  are  discussed  and 
construed  in  Fisk  v.  Chicago,  Bock  Island  and 
Pacific  B.  B,  Co,  53  Barb.  472 ;  S.  G.  3  Abb. 
N.  S.  453. 

h.  Act  of  1863.  — The  fifth  section  of 
the  act  of  congress,  passed  March  3,  1863,  so 
far  as  it  authorizes  a  removal  of  a  cause  after 
verdict,  and  a  trial  and  determination  of  the 
facts  and  the  law,  is  unconstitutional.  Patrie 
y.  Murray,  29  How.  312,  (326) ;  S.  G.  43 
Barb.  323;  A1f*d  at  Albany  general  term, 
Dec.  1864;  Ber^amin  v.  Murray,  28  How. 
193.  See  also,  Jones  v.  Seward,  41  Barb.  269 ; 
S.  G.  26  How.  433 ;  17  Abb.  377 ;  Rev'g  S.  G. 
26  How.  33 ;  40  Barb.  563.  Under  the  Acts 
of  Gongress  of  1866,  as  amended  1867,  14  U. 
S.  Stat,  at  Large,  558,  one  of  several  defend- 
ants cannot  obtain  an  order  of  removal  on  the 
eround  that  by  reason  of  prejudice  or  local 
mterest  justice  cannot  be  obtained  in  the  State 
court.  Cookey.  State  National  Bank  of  Boston, 
1  Lans.  494.  And  if  the  order  be  improperly 
granted,  the  error  will  be  corrected  on  appeal. 

c-  To  what  district.  —  The  court  may 
remove  the  cause  to  either  district  it  deems 
proper.  Nortony,  Hayes, 4  Denio,  245,  (248); 
Suydam  v.  Smith,  1  Denio,  263.  See  these 
cases  explained  in  Cooke  v.  State  National 
Bank  of  Boston,  1  Lans.  494. 

d.  Further  proceedings  in  state 

court.  —  Upon  removal  of  a  cause,  proceed- 
ings are  stayed  in  the  state  court,  and  further 
proceedings  there  would  be  void  for  want  of 
jurisdiction.  Livermore  v.  Jenks,  11  How. 
479 ;  Liddle  v.  Thatcher,  12  How.  294,  and 
cases  there  dted. 

e.  Suits  by  and  against  corpora- 
tions.—  An  action  by  a  citiasen  of  this  state 

against  a  foreign  corporation  affords  a  case 
for  removal.  Kranshaary.  The  New  Haven 
Steamboat  Co.  7  Rob.  356,  (386). 

An  action  by  one  foreign  corporation  against 
another  cannot  be  removed.  Ayres  v.  Western 
B.  B.  Corporation,  48  Barb.  132,  (135)  ;  S.  G. 
32  How.  351.  Otherwise  where  one  party  is 
assignee  of  a  foreign  corporation,  but  a  citizen 
of  this  state,    lb. 

Where  three  plaintiflb  were  aliens  and  one 
a  citizen  of  this  state,  in  an  action  against  a 


foreign  corporation,  held,  that  the  cause  could 
not  be  remoyed.  Denniston  v.  N.  Y.  &  New 
Haven  B.  B.  Co.  2  Abb.  415 ;  Aff*g  S.  G.  2 
Abb.  278 ;  1  HUt.  62 ;  sub  nom.  Dennistown  v. 
New  York  dt  New  Haven  B.  B.  Co. 

Where  a  corporation  sues,  in  order  to  war- 
rant a  removal,  it  must  appear  that  all  jointly 
interested  as  plaintiffs  or  defendants  are 
residents  respectively  of  different  states. 
North  Biver  Steamboat  Co.  v.  Hoffman,  5 
Johns.  Gh.  300,  (303).    See  3  Gow.  713, 734. 

A  foreign  corporation  doing  business  here, 
under  the  laws  of  this  state,  on  being  sued  by 
a  citizen  of  this  state,  may  have  the  cause  re- 
moved. Stevens  v.  Phoenix  Ins.  Co.  of  Hart- 
ford, 41  N.  Y.  (2  Hand),  149 ;  Eev'g  S.  G.  24 
How.  517. 

/.  Proceedings  under  §  376.— Where 

of  three  defendants  one  was  a  citizen  of  this 
state,  and  service  was  had  upon  him,  and 
judgment  was  entered  against  all  as  joint 
debtors,  the  two  foreign  defendants  being 
afterwards  summoned  to  show  cause  why 
they  should  not  be 'bound,  held,  that  they 
could  not  have  the  cause  removed.  Fairchild 
v.  Durand,  8  Abb.  305,  (309). 

£ach  defendant  must  be  a  resident  of  a  dif- 
ferent state  from  that  of  the  plaintiff  to  author* 
ize  a  removal.  lb.  and  Prentis  v.  Brennan, 
2  Blatchf.  162. 

g-  Where  right  of  removal  doubt- 
ful.—  Where  the  right  of  removal  is  very 
doubtful,  the  state  court  should  not  exercise 
the  power.  Anderson  v.  Manufacturers*  Bank, 
14  Abb.  436,  (439). 

Where  a  party  in  this  state  assigned  a  cause 
of  action  to  a  citizen  of  another  state,  Jield, 
that  the  cause  could  not  be  removed.  lb. 

h.  Circuit  court  without  jurisdic- 
tion. —  Where  the  circuit  court  would  not 
have  jurisdiction  of  the  proceedings,  the  cause 
cannot  be'  removed,  lb.  and  see  Rogers  v. 
Rogers,  1  Paige,  183. 

An  action  to  restrain  proceedings  at  law 
cannot  be  removed.     See  last  case  cited. 

••  Iiyunction. — An  injunction  granted  in 
an  action  will  not  prevent  its  removal.  Byam 
v.  Stevens,  4  Edw.  Gh.  119. 

Where  an  injunction  has  issued,  it  may  be 
made  a  part  of  the  order  of  removal,  that  such 
removal  shall  not  operate  to  dissolve  the  in- 
junction. Liddle  v.  Thatcher,  12  How.  294, 
(296.) 

i.  Amount  in  controversy.— The  de- 
mand of  the  plaintiff  decides  the  sum  in  dis- 
pute. Where  this  test  is  not  applicable,  the 
general  mode  would  be  by  affidavits.  It  was 
held  an  error  by  the  U.  S.  supreme  court  to 
allow  an  amendment  after  the  filing  of  a  peti- 
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tion  for  remoTal  so  as  to  reduoe  the  damsges 
below  8500.  Bishrmo  v.  Drigga,  8  Abb.  305, 
note;  S.  G.  16  How.  346. 

Ac.  Application  for  order.— Tbe  proper 

mode  of  application  is  by  notice,  or  an  order 
to  show  cause.  Disbrow  v.  Driggs,  8  Abb. 
305,  note;  S.  G.  16  How.  346. 

For  form  of  order  to  show  cause  see  Car- 
penter V.  N,  Y.  dk  New  Haven  B.  B.  Co,  11 
How.  481,  (486.) 

The  application  may  be  opposed  by  affida- 
Tits.  Dennistan  v.  New  York  dt  New  Haven 
B.R,Co,  2  Abb.  415;  Aff'gid.  278;  1  Hilt.  62. 

For  form  of  order  for  removal  see  Carpenter 
T.  New  York  A  New  Haven  JS.  B.  Go,  11 
How.  481,  (485.) 

I'  Ex  parte  order.— Under  §  12  of  the 

act  of  1798,  an  ex  parte  order  of  removal  is 
irregular  and  void.  Bristol  v.  Chapmany  34 
How.  140. 

Such  an  order  will  not  be  reviewed  in  the 
court  of  ^peals.  Hlius  v.  New  York  A  New 
Haven  B,  B.  Co,  13  N.  Y.  (3  Kern.),  597. 

m.  *'^  Appearance  "  under  the  stat- 
ute.— Filmg  a  notice  of  appearance  with  the 
clerk  is  entering  an  appearance  within  the 
statute.  Field  v.  Blair,  1  Gode  R.  N.  S.  361 ; 
Aff'g  id.  292. 

Any  submission  to  the  authority  of  the 
court  is  an  ^pearance ;  such  as  appearing  by 
counsel  and  arguing  a  motion.  Cooley  v.  Latv- 
rence,  5  Duer,  605,  (611) ;  S.  G.  12  How.  176 ; 
Dart  v.  Amis,  19  How.  429. 

Executing  an  undertaking  on  arrest  is  not 
an  appearance.  Durand  v.  HollinSy  3  Duer, 
686,  (688.) 

Service  of  a  notice  of  retainer  is  not  an  ap- 
pearance, such  as  to  require  the  filing  of  tne 
petition  at  the  same  time.  Norton  v.  Hayes, 
4  Denio,  245,  (247) ;  Field  v.  Blair,  1  Gode 
K.  N.  S.  361 ;  Aff 'g  id.  292. 

n.  One  defendant  may  appear  and 

have  the  cause  removed.  Norton  v.  Hayes,  4 
Denio,  245,  (248) ;  Livingston  v.  Qibbims,  4 
Johns.  Gh.  94. 

0.  Filing  petition. — The  petition  to  re- 
move the  cause  must  be  filed  at.  the  time  of 
putting  in  an  appearance  in  the  State  court. 
1  U.  S.  Stat,  at  Large,  Sess.  I,  ch.  20,  sec.  12 ; 
Bedinond  v.  BusseU,  12  Johns.  153.  See  also 
Bristol  V.  Chapman,  34  How.  140. 

On  the  day  when  plaintiffs  might  have  en- 
tered judgment,  defendants  were  pe.nnitted  to 
enter  an  appearance  and  file  a  fietition  for  re- 
moval. Carpenter  v.  New  York  <k  New  Haven 


B,  B.  Co,  11  How.  481.  See  Pearl  v.  Bo&ttv- 
ehek,  2  Daly,  53. 

p.  What  the  petition  must  contain. 

The  petition  must  contain  a  statement  of  the 
facts  necessary  to  authorize  a  removal.  If,  by 
accident,  the  statement  of  a  material  fact  is 
omitted,  it  may  be  supplied.  Fidd  v.  Blair,  1 
Gode  R.  N.  S.  361 ;  Affg  S.  G.  ib.  292. 

It  must  appear  in  the  petition  that  £Be  pe- 
titioner is  a  resident  of  a^pther  State.  Corp  v. 
Vermilye,  3  Johns.  145. 

If  the  petition  is  signed  by  the  attorney,  it 
is  sufficient.  Vandevoort  v.  Pcdmer,  4  Duer, 
677. 

Only  the  defendant  served  need  petition.  Ib. 
See  dooke  v.  SteOe  National  Bank  of  Boston, 
1  Laws,  494. 

g.  TTie  bond. — When  defendant  is  ar- 
rested j  the  bond  filed  should  be  equal  to  the 
sum  in  which  he  has  been  held  to  bail.  Jones 
V.  Seward,  26  How.  436 ;  S.  G.  41  Barb.  269  ; 
17  Abb.  377. 

Where  the  defendant  had  not  been  arrested, 
a  bond  in  a  penalty  of  91,000  was  held  suffi- 
cient. Blanchard  y.  Dtoiaht,  12  Wend.  192. 

The  bond  must  be  filed  at  the  time  of  filing 
the  petition.  Roberts  v.  Canington,  2  Hall» 
649. 

The  bond  must  be  a  joint  and  several  bond. 
Ib. 

It  need  not  be  signed  by  the  petitioner.  Van" 
devoort  v.  Palmer,  4  Duer,  677.  See  1  Lans. 
494. 

r.  After  removal. — All  proceedings  after 
removal  must  be  in  accordance  with  the  rules 
and  practice  of  the  circuit  court.  Suydam  v. 
Etoing,  1  Gode  R.  N.  S.  294,  (297.) 

After  removal,  the  defendant  must  perfect 
proceedings,  by  entering  an  appearance  in  the 
circuit  court,  before  the  next  term  of  the  same, 
enter  special  bail  where  an  order  of  arrest  has 
issued  from  the  State  court,  and  file  certified 
copies  of  the  process  and  papers  by  which  the 
action  was  originally  commenced.  Martin  v. 
Kanouse,  1  Blatchf.  G.  G.  R.  149. 

When  such  copies  have  been  entered,  the 
plaintiff  must  file  a  new  declaration  in  the  cir- 
cuit court.  Clarke  v.  Protection  Ins,  Co,  1 
Blatchf.  G.  G.  R.  150. 

s.  Appeal. — An  appeal  does  not  lie  to  the 
court  01  appeals  from  an  order  removing  a 
cause  to  the  U.  S.  court.  Illius  y,  N,  x.  dt 
New  Haven  B,' B.  Co,  13  N.  Y.  (3  Kern.), 
597.  See  Kanouse  v.  Martin,  6  How.  240 ; 
S.  G.  1  Gode,  R.  N.  S.  385. 


III.  Removal  of  Causes  to  the  Supreme  Court. 
a.  From  county  oourts.— As  to  re- 1     c.  From  superior  court  and  com- 

moval  and  proceedings  therefor  see  Laws  of     mou  pleas  OI  New  York. — As  to  pro- 


1847,  chap.  470,  §  31,  and  post,  §  30,  note 
IV. 

h.  From  superior  court  of  Buffalo. 

As  to  the  order  for  removal,  etc.  Laws  of  1857 
ch.  361,  §  10. 


oeedings  for  such  removal,  see  post,  §  33, 
note  IV. 

d.  From  the  city  court  of  Brook- 
lyn.— Gases  when  transfer  may  be  made,  and 
^  proceeding.  See  Laws  of  1861,  ch.  86. 
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IV.  CiBCftJiT  Coorirr. 


a.  JnrisdictioiL — ^The  circuil  court,  as 
organised  by  the  judiciaiy  act  of  1847,  pos- 
sesses the  same  powers  and  jurisdictions  as 
were  exercised  by  the  circuit  courts  then  ex- 
isting.   See  Laws  of  1847,  ch.  280,  §  22. 

Laws  relating  to  the  (then)  present  circuit 
court^made  applicable  to  the  new  circuits, 
lb. 

Hardly  any  step  can  be  taken  at  the  circuit, 


where  the  cause  is  pending  m  the  supreme 
court,  except  to  try,  or  refer,  or  grant  a  new 
trial  on  the  judge's  minutes.  Mann  y.  Tuler, 
1  CodeR.  N.  S.  382,(383);  S.C.  6  How.  235. 
On  notice  of  disoontinuanoe  and  tender  of 
costs,  a  judge  at  circuit  may  make  an  order 
dismissing  the  complaint,  and  directing  an 
extra  allowaaoe.  MjoffcM  y.  Fwd^  14  fiarb 
677. 


Y.  Oteb  .and  Terminer. 


a.  Orgaaizatioxi,  etc* — See  Laws  of 
1847,  ch.  280,  §  38.  See  also  ofite,  pp.  38,  39, 
chap.  408,  §  7. 

The  court  is  a  continuing  one ;  its  several 
sittings  are  terms.  Qutm^  ^VV^  ▼•  '^^  -P^^ 
j?te,  iS)  N.  Y.  (6  Smith),  531,  (547);  Aff'g  S. 


G.  18  How.  350,  sub  nom.  'PtopU  r.  i^yMbo 
Appo, 

Has  no  power  to  grant  a  new  trial  after  yer- 
diet.  lb.  Where,  also,  its  jurisdiction  is  fully 
discussed. 


§18.  [16.]  (Am*dl849.)   General  terms  prescribed. 

At  least  four  general  terms  of  the  supreme  court  shall  be  held  annually 
in  each  judicial  district,  and  as  many  more  as  the  judges  in  such  district 
shall  appoint,  at  such  times  and  places  as  a  majority  of  the  judges  of  such 
district  shall  appoint. 


¥oT  the  constitutional  and  statutory  pro- 
yisiona.  relating  to  the  general  tenns,  see  antCy 
p.  29,  article  vl,  of  constitution,  §§  6,  7,  8,  9 ; 


see  also,  ante,  p.  38,  Laws  of  1870,  chap.  408« 
§§1,2,3,4,5,6. 


L  Its  Powers  and  Jubisihotion. 


a.  Original  jTiriadiction.~The  general 

term  is  not  only  an  appellate  court,  but  may 
exercise  the  powers  of  the  supreme  court  for 
all  purposes,  except  where  the  statute  other- 
wise directs.  Matter  of  Opening  Seventh  Ave- 
nue, 29  How.  180 ;  Grade  t.  Freeland,  1  N. 
Y.  (1  Gomst.),  228;  8.  0.  3  How.  218,  sub 
nom.  Grade  t.  Piersan. 

See  also  Mason  t.  Jones,  1  Code  R.  N.  S. 
335,  where  the  distinction  between  the  gene- 
ral and  the  special  teim  is  fuUy  discussed. 

5.  As  an  appellate  court.— The  order 

of  one  general  term,  granted  on  opposition, 
directing  the  appeal  to  be  heard  in  the  district 
where  the  order  is  made,  does  not  stay  the 
hearing  of  the  appeal,  when  regularly  noticed, 
for  an  adjoining  district.  Brotherson  r.  Con^ 
solus,  28  How.  117. 

The  court  at  general  term  has  power  to 
modify  a  judgment  of  the  special  term,  which 
dismisses  a  complaint  absolutely.  Loeschigk  t. 
Addison,  7  Rob.  506. 


A  motion  to  dismiss  an  appeal  to  the  gene- 
ral term  can  only  be  heard  at  general  term. 
It  is  an  appeUate  court,  and  stands  in  the 
same  relation  to  the  special  term  as  an  appel- 
late court  does  to  courts  of  original  jurisdic- 
tion. Harris  v.  Clark,  10  Hof.  415,  (420.) 
See  also  Yates  y.  The  People,  6  Johns.  337. 

c.  Judgment  of  general  term  modi- 
fied.— A  judgment  of  the  general  term  can* 
not  be  reversed,  modified  or  changed  in  any 
manner  by  the  special  term.  Shdaon  y.  Wur 
liams,  52  Barb.  183,  (186.) 

But  if  a  judgment  or  order  of  the  general 
term  be  irregular,  and  the  ^int  upon  which 
relief  is  sought  was  not  a^btidicated,  the  ap- 
plication for  relief  may  be  made  at  special 
term.  Affres  y.  CoviU,  9  How.  573,  (575); 
Coming  y.  Powers,  9  How.  54,  (56.) 

If  the  judgment  of  the  general  term  was  by 
default,  and  a  party  seeks  relief  by  excusing 
such  default,  the  implication  may  be  made  at 
special  term.  A^es  y.  CoviU,  9  How.  573. 


^  ld«  [17.]  Jftmiber  of  yuBges  to  give  judgment. 

The  concurrence  of  a  majority  of  the  judges  holding  a  general  term 
shall  be  necessary  to  pronounce  a  judgment*  If  a  majority  do  not  concur, 
the  case  shall  be  reheard. 


See  ante,  p.  38,  chap.  408,  §  6. 


«  20,  21-1 
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I.   PRONOUNGINQ  JuDOMENT. 


a.  Judges  deoiding  a  oause.— No 

judge  cmn  decide  or  take  part  in  the  decision 
of  any  question  which  shall  have  been  argued 
in  the  court  when  he  was  not  present  and 
sitting  therein  as  a  judge.  2  R.  S.  p.  284,  §  2. 
Where  two  judges  who  heard  the  aif^ument, 
and  one  who  did  not,  constituted  the  court 
when  a  judgment  was  pronounced,  the  one 
who  was  not  present  at  the  argument  taking 


no  part  in  the  decision,  the  iudnnent  was  held 
▼alid.  Coming  v.  Shason,  16  N.  Y.  (2  Smith), 
294,(296.)  899  ParrottY.  Knickerbocker  Ice 
Co.  38  How.  508,  (512.) 

It  being  the  duty  of  the  judges  who  heard 
the  argument  to  consult  in  relation  to  the  de- 
cision,  it  is  to  be  presumed  that  such  consul- 
tation was  had,  and  that  the  decision  was  its 
proper  result.  lb. 


§  /20.  [18.]  (Am'd  1849.)  Special  terms^  drcuii  cawris  and  eoxvrts  of  oyer 
and  Cei^tmner  prescribed* 

There  shall  be  at  least  two  terms  of  the  circuit  court  and  court  of  oyer 
and  terminer  held  annually  in  each  of  the  counties  of  this  State,  and  as 
many  more  terms  thereof,  and  as  many  special  terms,  as  the  judges  of  each 
judicial  district  shall  appoint  therein ;  but  at  least  one  special  term  shall 
be  held  annually  in  each  of  said  counties.  Fulton  and  Hamilton  shall  be 
considered  one  county  for  the  purposes  of  this  section. 

See  ofife,  pp.  38,  39,  chap.  408,  $§  7,  8. 


I.   JUKISDIOITON,  ETC. 


a.  Belatlon  between  specdal  and 

general  term. — ^There  is  but  one  supreme 
court.  It  is  that  which  acts,  whether  at 
special  or  general  term.  The  general  term, 
from  reasons  of  expediency,  generally  refuses 
to  act  when  the  special  term  has  the  power. 
Anon,  v.  Anon.  10  How.  353,  (360.) 

The  special  term  and  the  general  term  are 
merely  parts  of  the  same  court.  Special  term 
may  hear  all  questions  that  could  come  before 
the  general  term,  except  on  appeal.  Coming 
T.  Powers,  9  How.  54,  and  cases  cited,  note 
[,  subd.  a.  §  18,  ante,  p.  44,  and  see  Tracy  v. 
Tahnadge,  1  Abb.  460,  (463.) 

It  is  for  the  legislature  to  determine  what 
proceedings  shall  be  had  at  a  general,  and 
what  at  a  special  term.  The  constitution  de- 
clares what  officers  are  competent  to  hold  each 
of  these  courts.  Griffin  v.  Griffith,  6  How. 
428,  (431.)  See  Hayner  y.  JameSy  17  N.  Y. 
(3  Smith),  331,  (338.) 

b.  The  powers  of  the  general  term  are  de- 
fined, anUi  p.  29,  Const,  art.  VI,  §  6 ;  Laws 
1870,  chap.  408,  §  5. 

c.  Powers  of  special  term  —A  mo- 
tion for  a  new  trial,  on  the  ground  that  the 
Terdict  is  against  eyidenoe,  and  on  the  ground 
of  excessiye  damages,  must  be  heard  and  de- 
cided at  special  term.  Lusk  y.  Smith,  8  Barb. 
670,  (576.) 


The  special  term  has  power  to  hear  and 
grant  a  motion  for  a  new  trial  upon  a  case 
made,  after  yerdict,  and  eyen  after  judgment 
has  been  entered  upon  such  yerdict.  J^o^er  y. 
Fitehugh,  41  N.  Y.  (2  Hand),  228. 

Special  term  may  allow  an  amendment, 
which  inserts  in  a  pleading  a  new  cause  of 
action,  or  a  new  defense.  P^ord  y.  Ford,  35 
How.  321,  (323) ;  S.  C.  53  Barb.  525 ;  Union 
NoHonai  Bamk  of  Troy  t.  BaeeeU,  3  Abb.  N. 
S.  359. 

It  may  set  aside  an  order  of  a  referee, 
which  he  had  not  authority  to  make,  and  may 
compel  him  to  proceed  to  the  trial  of  the  issues 
referred  to  him.  id.  and  Union  Bank  y.  Mott, 
18  How.  506. 

See  contra.  Woodruff  y.  Dickie,  5  Rob.  619 ; 
S.  C.  31  How.  164. 

An  application  to  amend  a  Judgment  of  the 
general  term  may  be  made  at  special  term.  De 
Agreda  y.  Mantel,  1  Abb.  130,  (134).  See 
note  I,  subd.  b,  §  18,  ante,  p.  44. 

Special  term  has  no  power  toyacate  a  Judg- 
ment on  the  ^und  that  it  is  erroneous  ir 
law.  Dana  y.  Howe,  13  N.  Y.  (3  Kern.),  306, 
(308.) 

It  cannot  allow  an  amendment  of  a  notice 
of  appeal,  when  such  amendment  would  en- 
large the  time  to  appeal.  Bryant  y.  Bryant, 
4  Abb.  N.  S.  138,  (1*)) ;  S.  0.  7  Rob.  49. 


§  ^1.  [19.]  (Am'd  1849.)   Circuit  cowrie  and  oyer  and  terminer  held  to- 
gether. 

Circuit  courts,  and  courts  of  oyer  and  terminer^  shall  be  held  at  the  same 
places,  and  commenced  on  the  same  day. 

As  to  drawing  Jurors,  see  note  to  §  258,  |kw^ 
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Terms  of  C6ubt. 


[§§  22,  23,  24. 


§  32*  [23.]  (Am'd  1849.)  Desiffnotion  of  times  and  places  of  holding 
courts;  how  made. 

The  governor  shall,  on  or  before  the  first  day  of  May,  eighteen  hundred 
and  forty-eight,  by  appointment  in  writing,  designate  the  times  and  places 
of  holding  the  general  and  special  terms,  circuit  courts,  and  courts  of  oyer 
and  terminer,  and  the  judges  by  whom  they  shall  be  held ;  which  appoint- 
ment shall  take  effect  on  the  first  day  of  July  thereafter,  and  shall  continue 
until  the  thirty-first  day  of  December,  eighteen  hundred  and  forty-nine. 
The  judges  of  the  supreme  court  of  each  district  shall,  in  like  manner,  at 
least  one  month  before  the  expiration  of  that  time,  appoint  the  times  and 
places  of  holding  those  courts  for  two  years,  commencing  on  the  first  day 
of  January,  eighteen  hundred  and  fifty,  and  so  on  for  every  two  succeeding 
years,  in  their  respective  districts. 


As  to  the  mode  of  appointing  terms  of  the 
courts,  and  designating  the  judges  who  are 
to   hold  them,  see  oHte,  p.  29,  Const.  Art. 


VI.  §  7;  ante,  pp.  38,  39;  Laws  1870,  chap. 
408,  §§  I,  2,  3,  4,  7,  8.  For  a  list  of  the 
judges  designated,  see  anfe,  p.  40. 


I.  Adjournment  afteb  Apfointbcent. 


An  appointment  haying  heen  duly  made  of 
the  time  and  place  of  holding  a  circuit  court 
and  court  of  oyer  and  terminer,  a  judge  has 
no  authority  to  adjourn  such  courts  to  be 


held  at  another  place  within  such  district. 
Narthrup  t.  The  Peopk,  37  N.  Y.  (10  Tiff.), 
203,  (205) ;  S.  0.  4  Abb.  N.  S.  227 ;  4  Trans. 
App.  477 ;  Rev'g  S.  0.  60  Barb.  147. 


§  23*  [24.]  Extraordinary  general  and  special  terms^  and  oyer  and  ter* 
miner;  how  appointed. 

The  governor  may  also  appoint  extraordinary  general  and  special  terms, 
circuit  courts,  and  courts  of  oyer  and  terminer,  whenever,  in  his  judgment, 
the  public  good  shall  require  it. 

See  cmUy  p.  39,  Laws  1S70,  chap.  40S,  §  14,  and  post,  §  459. 


I.  Governor  to  Apfoent  Justices,  in  gebtain  gases. 


When  any  appointed  term  is  in  danger  of 
failing,  it  shall  be  the  duty  of  the  goyemor  to 
appoint  some  justice  or  justices  to  hold  such 


court.  Laws  of  1850,  chap.  1.    See  also  Laws 
of  1870,  chap.  408,  §  14,  ante,  p.  39 


II.  Judges  Interested. 


When  an  action  cannot  be  brought  to  argu- 
ment and  decision  in  the  district  where  the 
Frme  is  pending,  by  reason  of  the  justices 
being  interested,  etc.,  the  court  may,  on  motion 


order  such  action  to  be  brought  to  argument 
and  decision  in  any  adjoining  district.  Laws 
of  1850,  chap.  15.  See  ante,  p.  38,  Laws  of 
1870,  chap.  408,  §  6. 


§  24,  [25. J  (Am'd  1849, 1851, 1862.)    Places  of  holding  the  courts. 

The  places  appointed  within  the  several  counties  for  holding  the  general 
and  special  terms,  circuit  coui'ts  and  courts  of  oyer  and  terminer,  shall  be 
those  designated  by  statute  for  holding  county  or  circuit  courts.  If  a  room 
for  holding  the  court  in  such  place  shall  not  be  provided  by  the  supervisors, 
it  may  be  held  in  any  room  provided  for  that  purpose,  by  the  sherijSf,  as 
prescribed  by  section  twenty»eight. 


§§  25,  26.] 


Tebms  of  Coubt. 
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General  and  special  terms  of  the  supreme  or  county  courts  and  circuit 
courts  and  courts  of  oyer  and  terminer  may  be  adjourned  to  be  held  on  any 
future  day,  by  an  entry  to  be  made  in  the  minutes  of  the  court ;  and  juries 
may  be  drawn  and  summoned  for  an  adjourned  circuit  or  couuty  courts  or 
an  adjourned  court  of  oyer  and  terminer,  and  causes  may  be  noticed  for 
trial  >at  an  adjourned  circuit  or  county  court,  in  the  same  manner  as  if  such 
courts  were  held  by  original  appointment. 

And  special  terms  may  be  adjourned  to  be  held  at  a  future  day  at  the 
chambers  of  any  justice  of  said  court  residing  within  the  district,  by  an 
entry  in  the  same  manner,  and  then  adjourned  from  time  to  time,  as  the 
justice  holding  the  same  shall  order  and  direct. 


I.  Adjournments,  etc. 


a.  Chanj 


ngfng  place  of  session.— In 

times  of  epidemic  disease,  an  order  changing 
the  place  of  session  of  any  court  of  record, 
may  be  made  by  the  presiiung  judge  thereof. 
TjEWs  of  1866,  chap.  174. 

b.  Adjourned  special  term.— Where 

if  does  not  appear  that  orders  were  made  at  a 
regularly  adjourned  special  term,  it  will  not 
be  presumed  that  they  were  made  at  a  term 


irregularly  held.  The  court,  when  regularly 
oonyened,  continues  until  actually  adjourned. 
An  order  for  its  continuance  is  not  necessary. 
If  necessary,  when  made  by  the  court,  it  is 
the  duty  of  the  clerk  to  enter  it ;  and  if  acci- 
dentally omitted,  the  court  will  order  it  en- 
tered, nunc  pro  tunc^  to  sustain  proceedings 
had  under  it.  The  People  t.  The  Central  City 
Bank,  53  Barb.  412,  (416) ;  S.  G.  35  How.  428. 


§  35.  [26.].  Publication  of  appointment  thereof. 

Every  appoiutment  so  made  shall  be  immediately  transmitted  to  the  sec 
retary  of  state,  who  shall  cause  it  to  be  published  in  the  newspaper,  printed 
at  Albany,  in  which  legal  notices  are  required  to  be  inserted,  at  least  once 
ill  each  week,  for  three  weeks  before  the  holding  of  any  court  iu  purauance 
thereof.  The  expense  of  the  publication  shall  be  paid  out  of  the  treasury 
of  the  State. 

§  36«  [28.]  When  judges  not  assigned  may  hold  the  courts. 
In  case  of  the  inability,  for  any  cause,  of  a  judge  assigned  for  that  pur 
pose,  to  hold  a  special  term  or  circuit  court,  or  sit  at  a  general  term,  or  pre- 
side at  a  court  of  oyer  and  terminer,  any  other  judge  may  do  so. 

See  ante,  p.  38,  Laws  1870,  chap.  408,  §§  4,  |  5,  6,  7 ;  and  ante,  p.  29,  Const.  Art.  YI.  §  7. 

.  I.  PREsmmo  Judge. 


a.  Oyer  and  terminer.— Any  one  of  the 

justices  may  preside  in  courts  of  oyer  and 
terminer.  AnU,  p.  29,  Const.  Art.  VI,  §  7. 

Under  the  old  constitution  he  might  have 
BO  presided,  although  acting  as  a  member  of 
the  court  of  appeaU,  by  virtue  of  having  the 
shortest  time  to  serve.  McCarron  v.  The  Peo- 
ple, 13  N.  Y.  (3  Kern.),  74,  (77) ;  Aff'g  S.  C. 
2  Park.  183. 

b.  Q^ueral  term. — ^In  case  the  presiding 
judge  was  absent,  the  three  justices  wno  met  to 


hold  a  general  term  might  have  designated  one 
of  their  number  to  preside  at  such  term.  Laws 
of  1848,  chap.  170.  And  the  justice  thus  de- 
signated might  preside  during  the  whole  of 
such  term,  and  not  merely  during  the  absence 
of  the  regular  presiding  justice.  The  People  v. 
Hicks,  15  Barb.  153,  (156.) 

The  Const.  Art.  VI,^  7,  ante,  p.  29,  and  Laws 
1870,  chi^.  408,  §§  4, 3iB,  provide  the  rule  now 
in  force. 


.  §  37.  [30.]  (Am'd  1849.)  Duties  of  judges  as  to  business  out  of  court. 
The  judges  shall,  at  all  reasonable  times,  when  not  engaged  in  holding 
x>urt,  transact  such  other  business  as  may  be  done  out  of  court. 


-fl 
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POWEBS  OF  JOOOBS  AT  CoASfBEBS. 


[§27. 


Every  proceeding  commenoed  before  one  of  the  jadges  in  the  first 
judicial  district,  may  be  continued  before  another,  with  the  same  efiect  as 
if  commenced  before  him. 


L  Powers  of  Judoe  at  Chambers. 


a.  Frivolous  pleading.— A  judge  at 

chambers  cannot  giy^  judgment  except  under 
§  247  of  tlie  Code,  which  see.  Aymar  v.  Chaee, 
I  Code  R.  N.  S.  330;  S.  C.  12  Barb.  301. 
Under  §  347,  a  judge  may  make  an  order,  abso- 
lute or  conditional,  precisely  as  at  soecial 
term.  Witherspoon  y.  Van  I)olar,  15  How. 
26C. 

b.  Il\junctioZ]u — An  injunction  granted  at 
chambers  by  a  judge  who  is  related  to  the  de- 
fendant by  affinity,  will  not  be  sustained.  New 
York  dt  New  Haven  B.  B.  Co.  y.  Schuyler, 
28  How.  187,  (191.) 

c.  CertiorsirL — A  iudge  at  chambers  can- 
not* allow  a  common  law  writ  of  certiorari, 
Gardner  t.  Commiseioners,  ete.,  qf  Warren, 
10  How.  181. 

d.  IiZ4>ri8Qned  debtor.— An  application 
to  discharge  an  imprisoned  debtor  cannot  be 
allowed  at  chambers.  Maiher^s  case,  14  Abb. 
46,  (46);  Matter  of  Waiker,  2  Duer,  655. 

e.  Contempt. — For  disobedience  of  an 
order  of  a  justice  out  of  court,  the  punishment 
should  be  administered  by  the  same  justice 
who  made  the  order.  Wicker  v.  Dresser,  14 
How.  465,  (470);  Matter  of  Smethurst,  3 
Code  R.  65,  (57) ;  S.  C.  2  Sandf.  724 ;  4  How. 
369.  But  see  Wicker  y.  Dresser,  13  How. 
331 ;  S.  C.  4  Abb.  93,  sub.  non.  Wickes  y. 
Dresser;  The  People  ex  ret,  Kearney  y .  KeUy, 
22  How.  309;  S.  C.  13  Abb.  459,  sub.  nom. 
Kewme^s  ease,  and  The  People  ex  rei.  Creery 
y.  Brennan,  45  Barb.  344,  (348.) 

e.  Extending  time. — If  the  hearing  of  a 
motion  is  to  be  Xefore  the  court,  no  judge  at 
chambers  can  lessen  the  time  for  such  hear- 
ing by  an  order  to  show  cause,  except  the  one 
before  whom  the  hearing  is  to  be.  Merritt  y. 
Slocum,  6  How.  350,  (352.) 

A  judge  at  chambers  cannot  extend  the 
time  for  making  and  senring  a  case,  after  the 
time  allowed  has  expired.  Doty  y.  Brown,  3 
How.  375. 

/.  Costs. — A  taxation  of  costs  by  ajudge 
at  chambers  is  a  nullity.  Van  Schaick  y .  WinnCy 
8  How.  5.  See  also  NelUs  y.  De  Forrest,  6 
How.  413. 

Except  as  proyided  by  |  311,  post,  an 
extra  allowance  must  be  made  by  the  court, 
and  not  by  ajudge  at  chambers,  except  in  the 
first  district.  Main  y.  Pope,  16  How.  271; 
Mann  v.  Tyler,  1  Code  R.  N.  S.  382;  S.  C.  6 
How.  235 ;  post,  §  308,  and  note. 

g.  Habeas  corpus.— A  justice  of  the 

supreme  court,  on  a  statutory  writ  of  habecu 
cotpus,  has  the  same  power  as  a  supreme 
court  commissioner.  People  ex  rel.  Wi&ox  y. 
WOcox,  22  Barb.  178,  (191) ;  S.  C.  Aflf 'd,  14 
N.  Y.  (4  Kern.),  575, 


h.  Slquity  business. — ^Powers  yested  m 
the  yice-chanoellor  prior  to  July,  1847,  were 
at  that  time  yested  in  judces  of  the  supreme 
court.  Laws  of  1847,  chap.  &0 ;  Garde  y .  ShO- 
don,  3  Barb.  232,  (234.) 

The  supreme  court  u  not  always  open  to 
transact  equity  business,  except  to  make  such 
orders  as  were  formerly  made  by  the  chancel- 
lor out  of  term.  Matter  of  Bookhout,  21  Barb. 
348.  See  also  Clark  y.  Judsan,  2  Barb.  90; 
People  ex  rd.  Wilcox  y .  Wilcox,  supra. 

Except  where  they  are  changed  by  statute, 
the  old  distinctions  between  chamber  and  term 
duties  are  retained.  Mann  y.  Tyler,  supra, 
subd.  /;  Clark  y.  Judson,  supra ;  Bank  of 
GenesecT.  Spencer,  15  How.  14;  id.  412,  416, 
note.    See  also  41  N.  T.  (2  Hand.),  163. 

t.  Power  limited  by  statute.— A 

judge  of  the  supreme  court,  when  acting  at 
chambers,  is  an  officer  of  limited  jurisdiction. 
He  may  do  just  what  the  statute  has  author- 
ised him  to  do  and  no  more.  Bangs  y.  Selden, 
13  How.  374. 

The  Code  has  not  enlarged  the  powere  of 
judges  at  chambers,  except  in  cases  specially 
proyided  for.  Bank  of  (renesee  y.  Spencer,  15 
How.  14;  ib.  412,  416,  note.  See  41  N.  Y. 
(2  Hand),  163. 

J.  Hearing  on  stipulation.- An  order 

granted  on  a  motion  noticed  for  special  term, 
but  heard  at  chambers  on  stipulation,  cannot 
haye  the  force  of  a  special  term  order  when 
entered  "at  chambers,  as  of  special  term," 
and  an  appeal  from  such  an  order  will  be  dis 
missed.  Does  such  proceeding  amount  to  an 
award  ?  Kelly  y.  Thayer,  34  How.  163. 

k.  Beview.— Officers  acting  at  chambers 
cannot  reyiew  collaterally  a  question  decided 
hj  a  competent  tribunal.  People  ex  rel.  Dar- 
Ungton  y.  Orser,  12  How.  550. 

An  application  to  review  the  ex  parte  order 
of  a  judge  at  chambers  must  be  made  to  the 
justice  who  granted  the  order,  or  to  ihe  cour' 
on  notice.  Cayuga  County  Bank  y.  Warfieio 
13  How.  439,  (441) ;  §  324,  post. 

h  Amendment. — Application  for  leav 
to  amend  cannot  be  made  to  a  judge  at  chain 
hers.  Clark  y.  Judson,  2  BsTh.  90. 

m.  Arrest  of  judgment. — A  motion  in 

arrest  of  judgment  cannot  be  made  before  a 
judge  at  chambers.  Duel  y.  Agan,  1  Code  R. 
134. 

n.  Absolute  order.— A  judge  at  cham- 
bers cannot  make  an  absolute,  indefinite,  and 
continuing  order,  either  to  set  aside  or  stay 
proceedings.  Bank  of  Genesee  y.  Spencer,  15 
How.  14. 

0.  Q-uardian  ad  litem-— See  note  II 
subd,  b,  post. 


«  28,  29. J 
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n.  Pbooebdikos 

a.  Meaning  of  section. — ^The  true  sense 
of  the  second  subdiyision  of  this  section  is, 
that  a  proceeding  commenced  in  the  district 
named,  by  &  judge  competent  to  institute  it 
therein,  ma^  be  continued  before  any  other 
judge  therem  competent  to  have  commenced 
it  Dresser  v.  Van  PeU^  15  How.  19,  (23) ; 
S.  C,  6  Duer,  687. 

h.  Motions. — In  the  first  district  all  mo- 
tions, exeept  for  new  trials,  may  be  made  at 


IN  FxBST  DisTBicrr. 

chambers.  An  order  at  chambers  in  that  dis- 
trict is  always  made  during  the  term  of  the 
court.  Main  ▼.  Pope^  16  How.  271. 

A  motion  to  open  judgment  by  default  and 
let  in  parties  to  defdnd  may  be  made  out  of 
court  in  the  first  district.  Lawber  t.  The 
Ma/yor  of  New  York,  5  Abb.  325. 

So  of  an  application  to  appoint  a  guardian 
ad  litem.  Disbrow  v.  Folger,  5  Abb.  53,  (54). 
See  also  MaUer  of  Bookhout,  21  Barb.  348. 


m.   CiTT  COUBTS. 


o.  Becorder  of  Troy.— The  act  of  the 

legislature  conferring  on  the  recorder  of  Troy 
the  powers  of  a  judge  at  chambers,  Laws  of 
1849,  chap.  121,  §  4,  is  nnconstitutional. 
QHffm  T.  GfiffUh,  6  How.  428.  See  17  N.  Y. 


(3  Smith,)  316;  36  N.  Y.  (9  Tiff.)  607;  4 
Abb.  256. 

6.  Superior  court  of  BuflEklo.— One 

of  the  justices  of  the  superior  court  of  Buf- 
falo must  attend  at  chambers.  Laws  of  1857, 
chap.  361,  §  5. 


38.  [3LJ  Rooms,  fuel,  ^.f  how  furnished. 

The  supervisors  of  the  several  counties  shall  provide  the  courts  appointed 
to  be  held  therein,  with  room,  attendants,  fuel,  lights  and  stationery,  suit- 
able and  sufficient  for  the  transaction  of  their  business.  If  the  supervisors 
neglect,  the  court  may  order  the  sheriff  to  do  so,  and  the  expense  incurred 
by  him,  in  carrying  the  order  into  effect,  when  certified  by  the  court,  shall 
be  a  county  charge. 

See  ofOe,  p.  39,  Laws  of  1870,  chap.  408,  §§  11, 12. 


L  Section  Applied  TO  OTHER  Couirrs. 


This  section  applies  to  the  superior  court  of 
the  citj  of  New  York,  §  51  post,  and  to  the 
court  of  common  pleas  for  the  city  and  county 
of  New  York.  Laws  of  1853,  chap.  529,  and 
to  the  marine  court  of  said  city.  Id.    See  also 


Laws  of  1861,  chap.  42,  and  to  the  district 
courts  in  the  city  of  New  York.  Laws  of  1857, 
chap.  344,  §  65.  See  also  Laws  of  1854,  chap. 
96,  §  26. 


TITLE  IV. 

Of  the  county  courts. 

Sbotiok  29.  Repeal  of  existing  statutes,  defining  their  jurisdiction. 

30.  Their  jurisdiction. 

31.  (General  terms,  when- held ;  notice  to  he  published. 

32.  Jurors,  how  drawn  and  summoned. 

^  29*  [3^*  J  Repeal  ofexistinff  statutes  defining  their  jurisdiction. 
All  statutes  now  in  force,  conferring  or  defining  the  jurisdiction  of  the 
county  courts,  so  far  as  they  conflict  with  this  act,  are  repealed;  and  those 
courts  shall  have  no  other  jurisdiction  than  that  provided  in  the  i>ext  sec- 
tion. But  the  repeal  contained  in  this  section  shall  not  affect  any  proceed- 
ings now  pending  in  those  courts. 
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§  30.  [88.]  (Am'd  1849, 1851, 1852, 18fiO.)  Their  jitrudidion. 

The  county  court  had  juriadiction  in  the  following  apecial  cases,  but  has 
no  .original  civil  jurisdiction  except  in  such  cases. 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery  of  a  sam 
of  money  not  exceeding  five  hundred  dollars,  or  the  recovery  of  the  pos- 
session of  personal  property  not  exceeding  in  value  five  hundred  dollars, 
and  in  which  all  the  defendants  are  residents  of  the  county  in  which  the 
action  is  brought  at  the  time  of  its  commencement;  subject  to  the  right  of 
the  supreme  court  upon  special  motion  for  good  cause  shown  to  remove 
any  such  action  to  the  supreme  court  before  trial. 

2.  The  exclusive  power  to  review  in  the  first  instance,  a  judgment  ren- 
dered in  a  civil  action  by  a  justice's  court  in  the  county,  or  by  a  justice's 
court  in  cities,  and  to  afiirm,  reverse  or  modify  such  judgment. 

3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale  of  mort- 
gaged premises  situated  within  the  county,  and  the  collection  of  any  defici- 
ency on  the  mortgage  remaining  unpaid,  after  the  sale  of  the  mortgaged 
premises. 

4.  The  partition  of  real  property  situated  within  the  county. 

5.  The  admeasurement  of  dower  in  land  situated  within  the  county. 

6.  The  sale,  moi-tgage  or  other  disposition  of  the  real  property  situated 
within  the  county,  of  an  infant  or  person  of  uhsound  mind. 

7.  To  compel  the  specific  performance,  by  an  infant,  heir  or  other  per- 
son, of  a  conti*act  made  by  a  party  who  shall  have  died  before  the  perform- 
ance thereof. 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic  or  person 
of  unsound  mind,  or  an  habitual  drunkard,  residing  within  the  county. 

9.  The  mortgage  or  sale  of  the  real  property  situated  within  the  county, 
of  a  religious  corporation,  and. the  disposition  of  the  proceeds  thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested  in  such  courts 
of  common  pleas,  over  judgments  rendered  by  justices  of  the  peace,  tran- 
scripts of  which  have  been  filed  in  the  offices  of  the  county  clerks  in  such 
counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by  statute 
upon  the  late  courts  of  common  pleas  of  the  county,  or  the  judges  or  any 
judge  thereof,  respecting  ferries,  fisheries,  turnpike  roads,  wrecks,  phy- 
sicians, habitu&l  drunkards,  iniprisoned,  insolvent,  absent,  concealed  or  non- 
resident debtoi's,  gaol  liberties,  the  removal  of  occupants  from  state  lands, 
the  laying  out  of  railroads  through  Indian  lands,  and  upon  appeal  from  the 
deterniiuatiou  of  comniissioners  of  highways,  and  all  other  powers  and  ju- 
risdiction confeiTed  by  statute,  which  has  not  been  repealed,  on  the  late 
court  of  common  pleas  of  the  county,  or  on  the  county  court,  since  the  late 
courts  of  common  pleas  were  abolished,  except  in  the  trial  and  determi- 
nation of  civil  actions;  and  to  prescribe  the  manner  of  exercising  such 
jurisdiction,  when  the  provisions  of  any  statute  are  incoiisistent  with  the 
organization  of  the  county  court. 

12.  To  remit  fines  and  forfeited  recognizances  in  the  same  cases  and  like 
manner  as  such  power  was  given  by  law  to  couiis  of  common  pleas.     But 
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the  first  subdivision  of  this  section  shall  not  apply  to  the  county  courts  of 
the  counties  of  Kings  and  Erie. 

13.  To  grant  new  trials,  or  affirm,  noiodify  or  reverse  judgments  in  ac- 
tions tried  in  such  court  upon  exceptions,  or  case  made,  subject  to  an  ap- 
peal to  the  supreme  court;  but  in  any  action  or  proceeding  pending  in  the 
county  court,  in  which  the  county  judge  is,  for  any  cause,  incapable  of  act- 
ing, it  shall  be  his  duty  to  make  a  certificate  of  such  fact,  and  file  the  same 
in  the  office  of  the  clerk  of  such  county  court,  and  thereupon  jurisdiction  of 
such  action  or  proceeding  shall  be  vested  in  the  supreme  court,  and  such 
further  proceedings  shall  be  had  therein,  according  to  the  pi*actice  of  such 
court,  as  might  have  been  had  in  the  county  court,  if  such  cause  or  matter 
had  remained  therein;  but  all  such  matters  shall  be  heard  or  tried  in  the 
first  instance  at  a  special  term  or  circuit  court,  held  in  a  county  where  such 
action  or  proceeding  is  situated. 


Chaptbb  467. 

AN  ACT  in  relation  to  the  county  coarts. 

PftMed  April  38, 1870;  three-fifths  being  present. 

The  Peopte  o/the  State  nfNew  Tork^  rtpre»tiUed  in 
SenaU  ama  AuenMy^  do  enact  aeJbUow  t 

Section  1.  The  county  courts,  in  addition 
to  the  powers  they  now  possess,  shall  have 
jurisdiction  in  civil  actions  where  the  relief 
demanded  is  the  recovery  of  a  sum  of  money 
not  exceeding  one  thousand  dollars,  or  the 
recovery  of  personal  property  not  exceeding 
in  value  one  thousand  dollars,  and  in  which 
all  the  defendants  are  residents  of  the  county 
in  which  the  action  is  brought  at  the  time  of 
its  commencement,  subject  to  the  right  of  the 
supreme  court,  upon  special  motion,  for  good 
cause  shown,  to  remove  any  such  action  into 
the  supreme  court  before  trial,  and  also,  on 
such  removal  being  made,  to  change  the  venue 
or  place  of  trial.  They  shall  have  such  appel- 
late jurisdiction  as  is  now  provided  by  law* 


§  2.  Costs  in  the  county  courts  in  actions 
authorized  to  be  brought  therein  by  the  pre- 
ceding section  shall  be  the  same  and  shall  be 
recovered'  in  the  same  cases  only  as  in  the  like 
actions  in  the  supreme  court. 

§  .3.  Power  of  local  legislation  is  hereby 
conferred  on  the  several  boards  of  supervisors 
to  establish,  by  local  law,  applicable  to  their 
several  counties,  the  salary  of  the  county 
judge,  and  of  the  surrogate  when  elected  as 
separate  officer,  such  salaries  to  be  payable 
out  of  the  county  treasury ;  provided  that  the 
salary  of  no  county  judge  or  surrogate  shall, 
when  once  so  established,  be  diminished 
during  his  term  of  office. 

§  4.  It  shall  be  lawful  for  the  boards  of 
supervisors  of  the  several  counties  to  author- 
ize the  surrogate  therein  to  employ  the  neces- 
sary clerks,  and  the  said  boards  shall  fix  the 
compensation  to  be  paid  such  clerks. 

§  5.  This  act  shall  take  effect  immediately 


I.  Present  Jurisdiction. 


a.  General* — ^The  new  constitution  has 
materially  enlarged  the  jurisdiction  of  the 
county  courts.  Ante,  p.  30,  Const.  Art.  VI. 
§§  15,  16.  The  statutes  enacted  in  pursu- 
ance of  the  new  constitution  will  be  found 
above,  Laws  1870,  chap.  467.  The  juris- 
diction given  by  the  constitution  of  1846,  is 
still  retained,  and  all  the  authority  conferred 
by  the  Code  may  now  be  exercised  by  these 
courts.  The  only  effect  of  the  nenr  constitu- 
tion and  the  statutes  is  to  enlarge  the  jurisdic- 
tion by  extending  it  to  cases  not  heretofore 
cognizable  by  those  courts.  For  convenience 
of  arrangement,  the  decisions  which  are  in  full 
force  at  this  time  will  first  be  given,  and  after- 
wards will  be  found  the  cases  relating  partic- 
ulariy  to  the  constitution  of  1846,  and  the 
jurisdiction  under  it. 

b.  Jail  liberties. — ^The  revised  statutes, 
|mrt  III,  title  6,  chap.  7,  art.  Ill,  conferred 
jurisdiction  as  to  jail  liberties  upon  the  com- 

.  mon  pleas.    This  is  now  vested  in  the  county 
courts   Laws  of  1851,  chap.  21, 


c.  BzecutlOIl. — Application  for  leave  to 
issue  an  execution  upon  a  judgment  in  the 
county  court  must  be  made  to  the  county 
court.  Niles  v.  Perry,  29  How.  192.  See  also 
Laws  of  1864,  chap.  543.   . 

d.  Side  issues. — In  an  action  of  which 
this  court  has  jurisdiction,  it  may  dispose  of 
all  issues  which  may  arise,  such  as  the  settle- 
ment of  counterclaims,  eto..  Hall  v.  Hall,  30 
How.  51. 

e.  NaturalizatioZl.— The  county  court 
has  jurisdiction  of  naturalization  proceedings. 
People  ex.  rel.  Smith  v.  Pease,  30  Barb.  588, 
(604);  S.  C.  Aff'd  27  N.  Y.  (13  Smith),  45; 
25  How.  495. 

/.  Titie  to  lands.— This  court  has  juris 
diction  of  proceedings  by  a  railroad  to  acquire 
title   to  lands    situated  within  the    county. 
Mosier  v.  Hilton,  15  Barb.  657,  (666). 

§'  Toll-gate. — It  has  jurisdiction  of  an 
action  to  remove  a  toll-gate.  McAllister  v. 
Album  Plank  Boad  Co.,  11  Barb.  610.   After 
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•n  appeal  to  the  sapreme  court  in  such  case, 
no  appeid  lies  to  the  court  of  appeals.  S.  G.  7 
How.  301.  . 

h.  Contract  to  oonvey  land.— It  has 

jurisdiction  of  an  action  to  compel  the  specific 
performance  of  a  contract  to  convey  lands. 
WiUisUm  y.  WiOistan,  41  Barb.  635,  (641). 

t.  Partition. — And  of  an  action  for  the 
partition  of  lands  within  the  county.  Double- 
day  T.  Heath,  16  N.  Y.  (2  Smith),  80. 

j'  Foreclosure. — And  for  the  forecloeore 
of -mortgages.  Arnold  t,  Reea,  18  N.  Y.  (4 
Smith),  57  ;  S.  0. 17  How.  35;  7  Abb.  328; 


B0IMOH  T.  Orotmodl,  26  Bari».  218 ;  S.  G.  6 
Abb.  83.  See  contra,  HoUy.  Nehon,  23  Barb. 
88,(98);  S.  C.  14  How.  32. 

k,  Benriew    after  jodgmant.— The 

county  court  may  review  its  own  proceedings 
after  judgment.  HoUy.  HaU,  30  How.  51. 

).  Habitual  drunkards.— In   respect 

to  habitual  drunkards,  the  jurisdiction  of 
county  courts  is  concurrent  with  that  of  the 
supreme  court  as  to  those  whose  residence  is 
within  the  county.  Davig  y.  SJpmoer,  24  N.  Y. 

10  Smith),  386.  See  contra,  Matter  cf  Smithy 

6  How.  567. 


i 


n.   FOBMEB  JURISDICnON. 


a.  Special  cases.— The  legislature  may 
confer  equity  jurisdiction,  in  special  cases, 
upon  the  county  judge,  and  county  courts 
ahall  have  such  jurisdiction,  in  cases  arising 
in  Justices'  court,  and  in  special  cases,  as  the 
lepslature  may  prescribe,  but  shall  have  no 
original  civil  jurisdiction,  except  in  such  cases. 
Const.  1846,  Art.  VI,  §  14.  The  new  consti- 
tution has  materially  changed  the  rule  by 
conferring  original  jurisdiction  in  specified 
cases. 

h.  Assault. — An  action  for  an  assault, 
where  the  damages  sought  to  be  recovered  do 


not  exceed  8500,  and  although  all  the  defend* 
ants  reside  in  the  county  where  the  actions 
is  brought,  is  not  a  special  case,  within  the 
meaning  of  the  constitution  of  1846,  and  the 
provision,  purporting  to  confer  jurisdiction 
upon  the  county  court  in  such  cases,  is  void. 
Kundoif  T.  Thalheimer^  12  N.  Y.  (2  Kern.), 
593. 

c.  Religious    oorporationa  —  The 

county  courts  have  no  general  equity  jurisdic- 
tion, and  cannot  appoint  a  receiver  of  a  PBhg- 
ious  corporation.  Wheaton  ▼.  Gates,  18  N.  Y. 
(4  Smith),  395,  (406.) 


ni.  Appeals  to  the  County  Coubt. 


a.  Landlord  and  tenant.— An  appeal 

lies  from  a  justice's  judgment  in  summary 
proceedings  to  recover  the  possession  of  prem- 
ises. Laws  of  1849,  chap.  193,  §  5. 

On  an  appeal  from  such  proceedings,  had  on 
the  ground  that  a  tenant  holds  over  his  term, 
the  appeal  transfers  the  matter  to  the  county 
court  for  review,  but  does  not,  per  se,  stay  the 
issuing  of  the  justice's  warrant.  Sage  t.  Har- 
pending,  49  Barb.  166,  (171) ;  S.  C.  34  How.  1. 

h.  Mechanic's  lien.— A  judgment  in  a 
justice's  court,  in  proceedings  under  the  me- 
chanic's lien  law,  is  the  subject  of  an  appeal 
to  the  county  court.  People  ex  rel.  Bendcm  v. 
County  Judge  of  Bensseiaer  County,  13  How. 
398,  (401.) 

e.  Village  of  Ck>ming. — An  appeal  lies 
to  the  county  court  from  the  decisions  of  the 
police  justice  of  the  village  of  Coming.  Laws 
of  1860,  chap.  72. 


d.  Private  road.— An  appeal  does  not 
lie  to  the  county  court  from  the  verdict  of  a 
juiy  as  to  the  laying  out  of  a  private  road. 
The  People  ex  rel.  Keenholts  v.  Bobmson, 
Albany  County  Judge,  17  How.  534;  S.  G. 
29  Barb.  77,  (81.) 

«.  Judgment  on  appeal.— The  county 

court  may  reverse  in  part,  and  affirm  in  Pftrt, 
a  justice's  judgment.  Stoats  v.  Hudson  Awer 
E,  R.  Co.  23  llow.  463,  (465) ;  S.  C.  39  Barb. 
298 ;  Fields  v.  Moul,  15  Abb.  6,  §  366,  post. 
See  also  Kasson  v.  Mills,  8  How.  377. 

/.  Appeal  dismissed  improperly.— 

When  an  appeal  is  improperly  dismissed  under 
S  364  of  the  Code,  the  supreme  court  .may 
issue  a  mandamus  to  compel  the  county  court 
to  proceed  to  judgment.  People  ex  rel,  Bogers 
V.'  Clinion  County  Judge,  13  How.  277, 
(279.) 


IV.  The  Removal  op  Causes. 


a.  When  cause  may  be  removed.— 

When  a  county  judge  is  interested  in  any 
matter  pending  in. the  county  court,  or  has 
been  attorney  or  counsel  in  such  matter,  or 
is  related  to  either  party  thereto,  or  in  the  de- 
cision of  which  he  shall  have  taken  part  while 
sitting  as  a  judge  in  any  other  court,  it  shall 
be  his  duty  to  make  a  certificate  of  the  fact  and 
file  the  same  with  the  clerk  of  such  county 
court,  whereupon  jurisdiction  of  such  matter 
shall  be  vested  in  the  supreme  court,  etc. 
Laws  of  1847,  chap.  470,  §  31. 


b.  Hearing  of  appeal  removed.— 

When  the  heanng  of  an  appeal  from  a  justice's 
judgment  is  removed  by  such  proceeding,  it 
must  be  heard,  in  the  first  instance,  at  special 
term.  Davis  v.  Stone,  16  How.  538;  Sheidon 
v.^»ro,  8  How.  305;  TTifes  v.  Pedfc,  16  How. 
541. 

From  the  decision  of  the  special  term  an  ap- 
peal lies  to  the  general  term.  Davis  v.  Stone, 
and  Sheldon  v.  Albro,  supra. 

When  such  appeal  is  heard  at  special  term, 
it  must  be  heard  in  the  county  where  the  cause 
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ma  first  tried,  and  on  the  ort^MioZ  papen 
(coines  need  not  be  furnished  to  &e  court;,  in 
the  sune  manner  as  though  heard  in  the 
county  ooort.  Wiles  t.  Peek,  16  How.  541. 
Costs. — The  costs  on  the  decision  at 


c. 


qiecial  term  are  the  same  as  though  the  ap- 
peal had  been  heard  in  the  county  court. 
Jknfia  t.  Stone,  and  Shddon  t.  Albro,  supra. 


subd.  h;  Tayhr  v.  Sedey,  3  Code  R.  84;  S. 
C.  4  How.  314;  aCcOlaghan  t.  CarroU,  16 
How.  327. 

d.  Bemoval  of  caxises  to  the  oonn- 

ty  OOurt.  —  As  to  the  removal  of  causes 
pending  in  any  mayor's  or  recorder's  court  to 
the  county  court,  see  subd.  2,  §  33,  past. 


^  31.  [34.]  (Am*d  1849,  1851.)  General  terms;  when  held;  notice  to  be" 
published. 

The  county  court  is  always  open  for  the  transaction  of  any  business  for 
which  no  notice  is  required  to  be  given  to  an  opposing  party.  At  least  two 
terms  in  each  county  for  the  trial  of  issues  of  law  or  fact,  and  as  many  more 
as  the  county  judge  shall  appoint,  shall  be  held  in  each  year  at  the  places 
in  the  counties  respectively  designated  by  statute  for  holding  county  or  cir- 
cuit courts,  on  such  days  as  the  county  judge  shall  from  time  to  time 
appoint,  and  may  continue  as  long  as  the  court  deem  necessary. 

Notice  of  such  appointment  shall  be  published  in  the  state  paper  at  least 
four  weeks  before  any  such  term,  and  also  in  a  newspaper,  if  any,  printed 
in  the  county  ;  so  many  of  such  terms  as  the  county  judge  shall  designate 
for  that  purpose,  in  such  notice,  may  be  held  for  the  trial  of  issues  of  law, 
and  hearing  and  decision  of  motions  and  other  proceedings,  at  which  no 
jury  shall  be  required  to  attend. 

« 

§  82.  [36,  37,  38.]  (Am'd  1849.)  Jurors;  how  drawn  and  summoned. 
Jurors  for  the  county  courts  and  courts  of  sessions,  shall  be  drawn  from 

the  jury  box  of  the  county,  and  summoned  in  the  same  manner  as  for  the 

trial  of  issues  at  a  circuit  court. 

See  note  to  §  258,  iK)t«. 


I.  Attendanob  of  Petit  Jubobs. 


The  county  jud^  may  designate  a  day 
upon  which  the  petit  jurors  shall  attend  the 
eonrt  for  the  trial  of  issues  of  fact ;  they  shall 


be  summoned  for  such  day,  and  shall  draw 
compensation  only  from  that  day.  Laws  of 
1861,  chap.  8. 


J. 
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TITLE  V. 

Of  the  superior  court  and  court  of  common  pleas  in  the  city  of  Nem  Tork^ 
and  the  mayor^  and  recorders^  courts  in  other  cities* 

SsonoK  83.    Jurisdiction  of  the  courts  named  in  this  title. 

34.  Court  of  common  pleas  of  New  York  has  power  to  reyiew  judgments  of 

the  marine  and  justices'  courts. 

35.  General  and  special  terms  of  the  superior  court  and  common  pleas  to  be 

appointed. 

36.  By  whom  held. 

37.  Judgments,  where  giyen. 

38.  Concurrence  of  two  judges  necessary. 

39.  Criers,  how  appointed ;  salaries,  how  fixed. 

40.  Superior  court  of  whom  to  consist. 

41.  Three  justices  of  superior  court  to  be  elected.       *  « 

42.  How  Toted  for. 

43.  How  classified. 

44.  Expiration  of  terms  and  vacancies,  how  filled. 

45.  Powers  of  judges  and  their  salaries. 

46.  Terms  of  superior  court,  and  by  whom  held. 

47.  Certain  civil  suits  may  be  transferred  from  the  supreme  to  the  superior  court. 

48.  Jurisdiction  of  superior  court  in  such  cases. 

49.  Judges  to  hear  for  two  years,  suits  transferred  from  supreme  court. 

50.  Appeal  to  the  court  of  appeals. 

51.  Section  28  applied  to  superior  court. 

33.  [39.J  (Am'd  1849, 1852.)  Jurisdiction  qf  the  courts  named  in  this  title. 

The  jurisdiction  of  the  superior  court  of  th^  city  of  New  York,  of  the 
court  of  common  pleas  for  the  city  and  county  of  New  York,  of  the  mayors' 
courts  of  cities,  and  of  the  recorders'  courts  of  cities,  shall  extend  to  the 
following  actions : 

1.  To  the  actions  enumerated  in  sections  123  and  124,  .when  the  cause  of 
action  shall  have  arisen,  or  the  subject  of  the  action  shall  be  situated,  within 
those  cities  respectively. 

2.  To  all  other  actions  where  all  the  defendants  reside,  or  are  personally 
served  with  the  summons,  within  those  cities  respectively,  or  where  one  or 
more  of  several  defendants,  jointly  liable  on  contract,  reside  or  are  per- 
sonally served  with  the  summons  within  those  cities  respectively,  except  in 
the  case  of  mayors'  and  recorders'  courts  of  cities,  which  courts  shall  only 
have  jurisdiction  where  all  the  defendants  reside  witiiin  the  cities  in  which 
such  courts  are  respectively  situated.  The  supreme  court  may  remove  into 
that  court  any  action  brought  under  this  subdivision  and  pending  in  the  su- 
perior court,  or  court  of  common  pleas  for  the  city  and  county  of  New  York, 
and  may  change  the  place  of  trial  therein,  as  if  such  action  had  been  com- 
menced in  the  supreme  court ;  such  order  for  removal  and  for  change  of 
place  of  trial  to  be  made  in  the  supreme  court  upon  motion,  and  on  filing  a 
certified  copy  of  such  order  in  the  office  of  the  clerk  of  the  superior  court, 
or  of  the  court  of  common  pleas,  such  cause  shall  be  deemed  to  be  removed 
into  the  supreme  court,  which  shall  proceed  therein  as  if  the  same  had  origi- 
nally been  commenced  there  ;  and  the  clerk,  with  whom  such  order  is  filed, 
must  forthwith  deliver  to  the  clerk  of  the  county  in  which,  by  such  order, 
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the  trial  is  ordered  to  be  had,  to  be  filed  in  his  office,  all  process,  pleadings, 
and  proceedings  relating  to  such  cause.  And  any  action  or*  proceeding 
pending  in  any  mayor's  or  recorder's  court,  in  which  the  judge  is  fnr  any 
cause  incapable  of  acting,  may  by  such  court  be  transferred  to  the  county 
court  of  the  county,  and  thereupon  the  papers  therein  on  file  in  the  mayor's 
or  recorder's  court  shall  be  transmitted  to  the  county  court,  which  shall 
thenceforth  have  jurisdiction  of  such  action  or  proceeding. 

3.  To  actions  against  corporations,  created  under  the  laws  of  this  State, 
and  transacting  their  general  business,  or  keeping  an  office  for  the  transac- 
tion of  business,  within  those  cities,  respectively,  or  established  by  law 
therein,  or  created  by  or  under  the  laws  of.  any  other  State,  government  or 
country,  for  the  recovery  of  any  debt  or  damages,  whether  liquidated  or 
not,  arising  upon  contract  made,  executed,  or  delivered  within  the  State,  or 
upon  any  cause  of  action  arising  therein. 

As  to  election  of  judges,  see  ante,  p.  30,  §  12. 

L  Organization,  eto.,  of  Superior  Court. 


a  Prooess  In  other  counties.— The 

superior  court  ciui  send  no  process  into  anj 
other  county  than  the  city  ana  county  of  New 
York,  except  subpoenas.  Laws  of  1828,  chap. 
137,  §§  13,  14. 

Subpoenas  issuing  fh>m  said  court,  shall  be 
obligatory  upon  any  person  duly  served  there- 
with in  any  part  of  the  State,  and  obedience 
thereto  may  be  enforced  by  attachment.  Id, 
§  14.  "^  ^ 

b.  Non-enumerated   motions.  — - 

Either  of  the  justices  of  said  court  may 
hold  the  same  for  the  hearing  of  non-enumer- 
ated motions.    Id,,  §  6. 

Such  power  may  be  exercised  at  chambers. 
Laws  of  1830,  chap.  24,  §  2. 

c.  Chamber  bnedness.— The  lustices 

of  this  court  are  authorized  to  perform  all 


the  duties  which  the  justices  of  the  supreme 
court  may  perform  out  of  term,  and  it  is  the 
duty  of  one  of  the  justices  to  attend  at  the 
office  provided  for  them,  daily,  at  all  season- 
able hours,  for  the  transaction  of  such  cham- 
ber business.  Laws  of  1828,  chap.  137,  §  23. 

d.  Unwilling  witness.— The  court  may 

issue  a  summons  requiring  any  witness  whose 
deposition  is  necessary,  to  attend  before  a 
judge  thereof  and  make  such  deposition,  and 
obedience  to  such  summons  may  be  enforced 
as  in  case  of  a  subpoena.  Laws  of  1840,  chap. 
276,  §  3. 

e.  Different  judges.— Any  proceeding 
commenced  before  one  judge  of  this  court, 
may  be  continued  before  any  other  judge  of 
said  court  Id.  ^  2. 

See  note  II,  §  27,  ante,  p.  47. 


n.  Oroanization,  etc.,  of  Common  Pleas. 


a.  Act  applied  this  oourt.— The  pro- 

Tisions  of  the  act  cited  in  subds.  d  and  e,  supra, 
apply  to  the  court  of  common  pleas  of  the 
citV  of  New  York.  Laws  of  1840,  chap.  276, 
§4. 

6.  Orders  out  of  court. — Orders  rela- 
ting to  any  suit  pending  in  the  common  pleas 
(except  for  the  examination  of  witnesses, 
when  the  court  is  actually  sitting),  shall  be 
granted  by  the  first  judge  only,  of  said  court, 
unless  he  is  absent  from  the  city  or  incapaci- 
tated by  sickness.  Laws  of  1850,  chap.  186, 
§4. 


e.  Stay  of  proceedings.— Any  judge 

of  the  supreme  court  may  grant  a  stay  of 
proceedings  in  an  action  commenced  in  the 
court  of  common  pleas,  for  the  purpose  of 
making  an  application  to  remove  such  cause 
into  the  supreme  court.  Id.  §  7. 

d.  Chamber  business.— The   same 

power  in  relation  to  suits  and  proceedings  in 
the  court  of  common  pleas,  is  given  to  the 
first  judge  thereof  at  chambers,  as  is  given  to 
the  justices  of  the  superior  court  of  said  city 
at  chambers.  Id.  §  9.  See  note  I,  subd.  c. 
cuUe.    See  Laws  of  1821,  chap.  72. 


m.  Note  to  Subdivision  1. 


a.  Non-residents.— The  superior  oourt 
has  jurisdiction  of  the  actions  mentioned  in 
the  first  subdivision,  without  reference  to  the 
residence  of  the  parties ;  and  in  such  cases 
the  summons  may  be  served  in  any  part  of 


the  State.  Porter  r.  Lord,  13  How,   254 
S.  0.  4  Abb.  43 ;  4  Duer,  682. 

h.  Real  estate. — An  action  cannot  be 
maintained  in  the  superior  court  for  the  re- 
covery of  real  estate  not  situated   in  the 
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county  of  New  York.  Ring  y.  McOtmnj  10 
N.  Y.  (6  Seld.),  268 ;  Aff'g  S.  C.  3  Sandf.  524. 

An  action  will  not  lie  in  that  court  to  set 
aside  as  fraudulent  a  couYeyance  of  land  situ- 
ated in  another  State.  Bennett  Y.Eroing^  4 
Rob.  671 ;  S.  C.  32  How.  384.  See  Mott  v. 
Coddmgtan,  1  Rob.  267 ;  S.  C.  1  Abb.  N.  S. 
290. 

But  as  it  has  general  equity  jurisdiction,  it 
may  compel  the  specific  performance  of  a  con- 
tract by  a  religious  corporation,  to  cohyey 
real  estate.  Botoen  y.  Irish  Presbyterian  Con- 
ffregatUm,  6  Bosw.  245  (268.) 


It  has  jnrisdictioQ  also  of  an  action  for  the 
partition  of  lands  situated  within  the  city, 
irrespectiye  of  the  residence  of  the  parties. 
Varian  y.  SUvens,  2  Duor,  635,  (636);  Nid^ 
ols  y.  Eamaine,  9  How.  512,  (517) ;  S.  C. 
aff  M,  3  Abb.  122. 

e.  Steamboats,  etc.— Proceedings  m 
rem  against  yessels,  etc.  cannot  be  maintained. 
The  act  conferring  jurisdiction  on  State  courts 
in  such  cases,  is  unoonstitntional.  Bird  y. 
Steamboat  Josephine,  39  N.  Y.  (12  Tiff.),  19  ; 
S.  C.  6  Trans.  App.  5 ;  Rey'g  S.  C.  50  Barb 
501. 


IV.  Note  to  Subdivision  2. 


o.  Concurrent  jurisdiotloii.— The  ju- 
risdiction of  the  New  York  superior  court  and 
court  of  common  pleas  is  coequal  with  that 
of  the  supreme  court,  proyided  the  defendant, 
or  either  of  them  resides  or  can  be  senred 
with  process  within  the  city  and  county  of 
New  York.  Porter  y.  Lord,  13  How.  254;  S. 
C,  4  Abb.  43;  4  Duer,  682;  Mclvor  y. 
MeCabe,  16  Abb.  319 ;  S.  C.  26  How.  257 ; 
Bates  y.  Reynolds,  7  Bosw.  685. 

Where  defendant  resides  or  is  seryed  with  a 
summons  in  the  city  of  New  York,  the  court 
of  common  pleas  exercises  the  same  jurisdic- 
tion as  the  late  court  of  chancery.  Vhristy  y. 
Libby,  5  Abb.  N.  S.  192 ;  Aff'g  S.  0. 35  How. 
119,  (122.)  See  also  Dubois  y.  Sands,  43 
Barb.  412. 

b.  Aooounting. — So  held  in  an  action  to 
compel  executors,  etc.,  to  account.  Id. 

c.  Non-residentSt — In  the  common  pleas 
where  a  non-resident  defendant  was  senred 
with  process  out  of  the  jurisdiction  of  the 
court,  and  appeared  in  the  action,  it  was  held 
that  he  had  conferred  jurisdiction  upon  the 
court  as  to  his  person.  Smiih  y.  Dipeer,  2 
Code  R.  70. 

The  courts  will  not  sustain  the  service  of 
process  where  the  defendant  was  induced  to 
come  within  the  jurisdiction  of  the  court  by 
false  statements.  Chupil  y.  Simonson,  3  Abb. 
474;  Carpenter  y.  Spooner,  2  Sandf.  717 ;  S. 
0.  2  Code  R.  140;  Aff'd  on  appeal,  3  Code 
R.  23.  See  Benninghoff  y.  OsweU,  37  How. 
235. 

Under  the  2d  subdiyision  of  this  section  the 
superior  court  has  no  jurisdiction  whateyer 
unless  the  defendant  is  a  resident  of  the  city 
of  New  York,  or  if  a  non-resident,  is  person- 
ally seryed  with  summons  within  that  city. 
Zeregal  v.  Benoist,  33  How.  129;  S.  C.  7  Rob. 
199. 


Where  of  seyeral  non-resident  defendants, 
one  only  was  senred  with  process  within  Uie 
city,  the  plaintiff  was  permitted  to  discontinue 
as  to  the  others  and  proceed  to  judgment 
against  the  one  served.  McKensie  y.  Hack 
staff,  2  E.D.  Smith,  75. 

d.  Attachment.  —  An  attachment  and 
levy  on  the  goods  of  a  non-resident,  before 
serrice  of  the  summons  upon  him,  does  not 
give  the  courts  any  jurisdiction  in  the  matter. 
Zeregdt  y.  Benoist,  33  How.  129;  S.  G..7 
Rob.  199;  Kerr  y.  Mount,  28  N.  Y.  (1  Tiff.l 
659,  (664.)  See  Corson  y.  BaU,  47  Barb 
452, 453. 

e.  Ix\}uries  to  property.— The  court  of 

common  pleas  has  jurisdiction  of  an  action  to 
recover  damages  for  injuries  to  personal  prop- 
erty if  it  can  obtain  jurisdiction  of  the  per- 
son of  the  defendant.  Smith  v.  Butler,  1  Daly, 

508. 

/.  Removal  of  oaa8e.--On  a  motion 

to  remove  a  cause  from  the  common  pleas,  the 
papers  should  be  entitled,  in  the  **  Common 
Pleas."  Mater  v.  Dows,  2  How.  98. 

The  power  of  removal  is  discretionary,  and 
will  be  exercised  only  upon  good  cause  shown. 
Campbdl  v.  Butler,  4  Abb.  55,  (57.) 

g^  Removal  before  Judgment.— No 

habeas  corpus  or  certiorart  shall  oe  allowed  to 
remove,  proceedings  before  judgment  or  fluid 
decision  from  the  court  of  common  pleas. 
Laws  of  1828,  chap.  137,  and  Laws  of  1844, 
chap.  32. 

This  provision  applies  to  proceedings  insti- 
tuted before  any  judge  of  the  court.  DetUn 
y.  Piatt,  11  Abb.  398 ;  S.  0.  20  How.  167. 

A  certiorari  to  remove  proceedings  insti- 
tuted to  compel  the  delivery  of  books  etc.,  of 
a  public  office,  before  a  final  determination  of 
such  proceedings,  is  a  nullity.  lb. 


V.  Note  to  Subdivsion  3. 


a.  Appearanoe. — The  superior  court  has 
jurisdiction  of  an  action  against  a  foreign  cor- 
poration, and  a  voluntary  appearance  gives  ju- 
risdiction of  the  person.  Watson  v.  Cahot 
Bank,  5  Sandf.  423,  r428) ;  S.  G.  Aff'd  in 
court  of  appeals.  See  4  Duer,  606,  note. 

Appearance,  however,  only  waives  jurisdic- 


tion as  to  the  person;  if  the  subject  matter  of 
the  action  is  without  the  jurisdiction  of  the 
court,  a  judgment  will  not  be  effectual.  JSTorr- 
iott  y.  New  Jersey  Railroad  and  Transporter- 
Hon  Co.  2  Hilt.  262,  (268) ;  S.  C.  8  Abb. 
284;  1  Daly,  377,  note.  See  King  v.  Poole, 
36  Barb.  242,  (248). 
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b.  Tort  committed  out  of  the  State. 

The  superior  court  has  no  jurisdiction  of  an 
action  by  a  non-resident  plaintiff  against  a 
foreign  corporation  for  a  tort  committed  out 
of  the  State.  Harriott  ▼.  New  Jersey  Bail- 
rood  and  Transportatkm  Co.  sabd.  a,  supra. 


e,  BeceiTer. — ^A  receiver  of  a  foreign  cor- 
poration cannot  be  appointed  by  the  superior 
court.  Day  y.  United  States  Car  Spring  Co. 
2  Duer,  608., 


VL  JuBiSDicnoN  Generallt. 


a.  Actions  against  the  mayor,  etc. 

Neither  the  supenor  court  nor  the  court  of 
common  pleas  have  jurisdiction  of  actions 
against  the  mayor,  udermen  and  common- 
alty of  New  York.  Laws  of  1867,  chap.  586, 
§6. 

Thai  act  is  a  public  statute  and  need  not  be 
specially  pleaded.  Brets  y.  The  MayoT,  etc., 
of  New  York,  35  How.  130,  (136);  S.  C.  6 
Rob.  325;  4  Abb.  N.  S.  258;  Rey'g  3  Abb. 
N.  8.  478. 

h.  Discovery  of  papers,  etc.~The  su- 
perior court  may  compel  the  discovery  of 
books,  papers,  cJtc.,  in  the  same  manner  as  the 
supreme  court.  GotM  v.  McCarty,  11  N. 
Y.  (1  Kern.),  575.  See  §  388,  post,  and 
notes. 

In  such  a  proceeding  the  associate  justices 
of  the  common  pleas  have  the  same  powers  as 
the  first  judge  of  that  court.  DevUn  v.  Piatt, 
supra,  note  IV,  subd.  g, 

c.  Appeals. — The  court  of  common  pleas 
has  all  the  powers  heretofore  vested  in  the  su- 
perior court  in  appeals  from  the  marine  and 
justice's  courts  of  New  York.  Wood  v.  KeUy, 
2  Hilt.  334;  ^U,post 

On  an  appeal  from  the  superior  court,  an 
undertaking  which  recited  that  the  party 
**  intends  to  appeal,"  thus  showing  that  it  was 
executed  before  the  appeal,  was  held  sufficient. 
Forrest  v.  Havens,  38  N.  Y.  (11  Tiff.),  469, 
(471.) 

d.  LitLZiacy. — ^The  superior  court  has  no 
Jurisdiction  to  issue  a  commission  of  lunacy. 
Matter  of  Brown,  4  Duer,  613;  S.  G.  1  Abb. 
108. 

e.  Divorce. — ^That  court  has  jurisdiction 
in  actions  for  divorce  on  the  ground  of  adul- 
tery. Forest  v.  Havens,  38  N.  Y.  (11  Tiff.), 
469 ;  Forrest  v.  Forrest,  25  N.  Y.  (11  Smith), 
501. 

Where  in  the  court  of  common  pleas  an 
order  had  been  made  pending  an  action  for 
divorce,  directing  the  payment  of  alimony  to 
the  plaintiff,  and  it  appeared  that  the  defend- 
ant was  fraudulently  disposing  of  his  property, 
the  court  granted  an  injunction  restraining  the 
defendant  and  his  assi^ee  from  disposing  of 
the  property,  and  appomted  a  receiver  of  the 
same.  Carey  v.  Carey,  2  Daly,  424. 

/.  Forfeited  recognizances.— Judg- 
ments upon  recognizances  docketed  with  the 
New  York  county  clerk  are  under  the  juris- 
diction and  control  of  the  New  York  common 


pleas.  Laws  of  1845,  chap.  229;  People  v. 
Petry,  2  Hilt.  523. 

The  common  pleas  may  remit  fines  and  for^ 
felted  recognizances,  and  may  discharge  the 
dockets  of  judgments  entered  upon  the  same. 
Laws  of  1854,  chap.  198,  §  6.  See  also  Laws 
of  1861,  chi^.  333 ;  People  v.  Petry,  2  Hilt. 
523. 

A  judgment  entered  upon  a  recognizance  be- 
comes a  lien  upon  real  estate  from  the  time  of 
the  docketing.  People  v.  LoU,  21  Barb.  130, 
(134.) 

Upon  application  for  a  remission  of  a  forfeit- 
ure, it  must  appear  that  there  has  been  no 
collusion  between  a  party  and  his  bail ;  and  if 
the  party  has  submitted  himself  to  trial,  the 
proceedings  may  be  examined  to  see  if  he  was 
entitled  to  a  postponement.  The  People  v. 
Petry,  2  Hilt.  523. 

g.  Salya^e. — The  superior  court  has  ex* 
ercised  jurisdiction  in  a  case  which  involved 
the  determination  of  a  right  to  salvage.  Cash- 
mere y.  Be  Woif,  2  Sandf.  379 ;  Cashmere  v. 
CroweU,  1  Sandf.  715;  S.  C.  1  Code  R.  95. 
But  see  5  Barb.  209. 

h.  Corporations. — ^The  superk>r  court 
cannot  dissolve  a  moneyed  corporation  and 
distribute  its  effects  through  a  receiver.  Brahe 
y.  Pythagoras  Assoeicttion,  11  How.  44;  S.  G. 
4  Duer,  658.  See  also  Kattenstroth  v.  Astor 
Bank,  2  Duer,  632. 

».  Non-paymentof  tax,— The  court  of 

common  pleas  has  power  to  commit  for  the 
non-payment  of  a  tax.  Kahn's  Case,  11  Abb. 
147 ;  S.  0. 19  How.  475. 

j.  Attachment. — The  justices  of  the  su- 
perior court  may  attach  non-resident,  absccmd- 
ing  or  concealed  debtors.  Benard  y.  Hargous, 
13  N.  Y.  (3  Kern.)  259;  Aff'g  S.  0.  2  Duer, 
540. 

k.  Witnesses. — ^The  superior  court  will 
not  compel  the  attendance  of  witnesses  to  be 
Examined  under  a  commission  from  a  foreign 
tribunal.  Matter  qf  Jay,  5  Sandf,  674. 

I.  Equity    Jurisdiction.— Since  the 

constitution  of  1846,  and  under  the  Code,  the 
court  of  common  pleas  has  exercised  general 
powers  of  affording  relief,  both  at  law  and 
m  equity ;  it  has  within  its  territorial  limits 

rneral  equity  jurisdiction.  Corey  v.  Carey, 
Daly,  424,  citing  Bowen  v.  Irish  Pre^b 
Congregation  of  New  York,  6  Bosw.  246; 
Matter  of  Be  Angdis,  1  Code,  R.  N.  S.  349. 
See  note  IV,  subd.  a,  supra. 


58 


SixPBBiOB  CotnEcr,  Common  Pleab,  xrro. 


[^§  34>46. 


§  84.  [40.]  (Am'd  1849.)  Ooure  of  common  pleas  of  New  York  has 
potoer  to  review  judgments  of  the  marine  and  juMcea^  courts. 

The  coui-t  of  common  pleas  for  the  city  and  county  of  New  York  shall 
also  have  power  to  review  the  judgments  of  the  marine  court  of  the  city  of 
New  York,  and  of  the  justices'  courts  in  that  city. 

L  Appeals,  etc.  —  See  note  YI,  subd.  e.  I      And  as  to  appeals  from  district  courts,  see 
§  33,  ante^  p.  67.  |  §  352,  post,  and  cases  there  cited. 

§  35.  [41.]  General  and  special  terms  of  the  superior  court  and  com- 
mon pleas  to  be  appointed. 

The  superior  court  of  the  city  of  New  York,  and  the  court  of  common 
pleas  for  the  city  and  county  of  New  York  shall,  within  twenty  days,  ap- 
point general  and  special  terms  of  those  courts  respectively,  and  prescribe 
the  duration  thereof ;  and  they  may,  from  time  to  time,  respectively,  alter 
such  appointments ;  and  hereafter  no  fees  shall  be  paid  for  any  service  of  a 
judge  of  either  of  those  courts. 

§  36.  [42.]  By  whom  held. 

A  general  term  shall  be  held  by  at  least  two  of  the  judges  of  those 
courts  respectively,  and  a  special  term  by  a  single  judge. 

§  37.  [43.]  Judgments,  where  given. 
Judgments  upon  appeal  shall  be  given  at  the  general  term ;  all  others, 
at  the  special  term. 

§  38.  [44.]  Concurrence  6f  two  judges  necessary. 
The  concurrence  of  two  judges  shall  be  necessary  to  pronounce  a  judg- 
ment at  the  general  term.     If  two  do  not  concur  the  appeal  shall  be  re-heard. 


Where  a  cause  is  argued  in  the  superior 
court  at  general  term  before  three  of  the 
judges,  it  may  be  decided  by  two  of  such 


Judges,  without  consultation  wi^  the  other. 
ParroU  v.  The  Knickerbocker  Ice  Co.  38  How. 

508. 


§  39.  Criers,  how  appointed;  salaries,  howjlxed. 

A  crier  shall  be  appointed  by  the  superior  court  of  the  city  of  New 
York,  and  by  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  respectively,  to  hold  hb  office  during  the  pleasure  of  the  court.  He 
shall  receive  a  salary  to  be  fixed  by  the  supervisors  of  the  city  and  county 
of  New  Yorkj  and  paid  out  of  the  county  treasury. 

§  4:0«  Superior  court,  of  whom  to  consist. 

The  superior  court  of  the  city  of  New  York  shall,  from  the  first  day 
of  May,  1849,  consist  of  six  justices. 

Sections  41  to  45,  both  indusive,  are  obsolete. 

§  46.  Terms  of  superior  court,  and  by  whom  held. 

A  general  term  of  the  superior  court  may  be  held  by  any  two  of  the 
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six  justices  thereof,  and  a  special  term  by  any  one  of  them ;  and  general 
and  special  terms,  one  or  more  of  them,  may  be  held  at  the  same  time. 

§  4:7*  [Am'd  1851.]  Certain  civil  suits  may  be  transferred  from  the 
supreme  court  to  the  superior  court. 

All  civil  suits  at  issue  at  the  time  of  the  passage  of  this  act,  that  from 
and  after  the  first  of  May,  1849,  shall  be  placed  upon  the  calendar  of  the 
supreme  court  at  any  general  or  special  term  thereof,  to  be  held  in  the 
city  of  New  York,  and  which  shall  be  in  readiness  for  hearing  on  questions 
of  law  only,  or  are  equity  cases,  may  by  an  order  of  that  court  or  of  the 
judge  holding  such  special  term,  be  transferred  to  the  said  superior  court 
of  the  city  of  New  York,  and  to  be  heard  at  the  general  term  thereof. 


See  anU,  §§  8, 12. 

I.  Equity  cases.— The  withority  of  the 
supreme  court  to  remoye  equity  cases,  is 


limited  to  those  commenced  under  the  old 
practice.  Oiiea  y.  Ayres,  1  Code  R.  N.  S.  257 
(260) ;  S.  0.  4  N.  Y.  (4  Oomst.),  600. 


§  4:B.  Jurisdiction  of  superior  court  in  such  cases* 

The  said  superior  court  shall  have  jurisdiction  of  every  suit  so  trans- 
ferred to  it,  and  may  exercise  the  same  powers  in  respect  to  every  such 
suit,  and  any  proceedings  therein,  as  the  supreme  court  might  have  exer- 
cised, if  the  suit  had  remained  in  that  court 

§  4:9.  [Repealed.  Laws  of  1851,  chap.  2.] 

§  50«  Appeal  to  the  court  of  appeals. 

Appeals  from  the  judgments  of  the  superior  court  in  such  suits,  may  be 
taken  to  the  court  of  appeals,  in  the  same  manner  as  from  the  judgments 
of  the  superior  court  in  actions  originally  commenced  therein. 


■ 

§  SI.  Section  twenty^eighi  applied  to  superior  court. 

The  provisions  of  section  twenty-eight  of  thia  act, 
lid  aunerior  courL 


said  superior  court 


thia  act,  shall  apply  to  the 
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TITLE    VL 
Ofihe  eoutts  ofjusUeeB  <£ 


SsOTiOK  52.    Repeal  of  certain  ezisting  proyisioiis. 

53.  Jurisdietieii  of  these  eouitts. 

54.  Jurisdiction  in  civil  actions  limited. 

55.  Answer  of  title  to  land. 

56.  Undertaking  therein. 

57.  Suit  before  justice  to  be  discontinued;  costs. 

58.  Proceedings  if  undertaking  not  given. 

59.  The  same. 

60.  New  action  in  supreme  court ;  pleadings  therein. 

61.  Costs  of  action  in  supreme  court. 

62.  Proceedings  where  several  causes  of  actkHi,  and  answer  of  titto  as  to  ons. 

63 .  Docketing  j  ustices'  j  udgments  and  effect  thereof. 

64.  Rules  in  justices'  courts. 
Bule  1.  The  pleadings. 

2.  Pleadings,  how  pat  in. 

3.  Complaint. 

4.  Answer. 

5.  Pleadings,  what  to  contain. 

6.  Demurrer. 

7.  Proceedings  in  demurrer. 

8.  Plaintiff  to  prove  his  case  if  defendant  do  not  appear. 

9.  Proceedings  in  action  on  account,  or  instrument  for  the  paymeni 

of  money  only. 

10.  Variance,  when  disregarded. 

11.  Amending  pleading. 

12.  Executions,  when  issuable  and  returnable. 

13.  Execution  on  justices'  judgment  docketed. 

14.  Requiring  party  to  exhibit  his  account. 

15.  Certain  provisions  applicable  to  these  courts. 

§  02.  [45.]  Repeal  of  certain  eadHing  prifvisioiM. 

The  provisions  contained  in  sections  two,  three  and  four,  of  the  article 
of  the  Revised  Statutes  entitled  "  Of  the  jurisdiction  of  justices'  courts." 
as  amended  by  sections  one  and  two  of  the  act  concerning  justices'  courts, 
passed  May  fourteenth,  one  thousand  eight  hundred  and  forty,  ahd  the 
provisions  contained  in  sections  fifty-nine  to  sixty-six,  of  the  same  article, 
both  inclusive,  are  repealed,  and  the  provisions  of  this  title  substituted  in 
place  thereof.  But  this  repeal  shall  not  affect  any  action  heretofore  com- 
menced in  a  court  of  a  justice  of  the  peace. 

'       §  53.  [46.]  (Am'd  1849, 1851, 1860, 1861, 1862, 1865.)     Jurisdiction  of  these 
courts. 

Justices  of  the  peace  shall  have  civil  jurisdiction  in  the  following 
actions,  and  no  others ;  excepting  as  in  the  second  section*  it  is  provided: 

1.  In  actions  arising  on  contracts  for  the  recoveiy  of  money  only  if  the 
sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  for  damages  for  injury  to  rights  pertaining  to  the  person, 
or  to  personal  or  real  property,  if  the  damages  claimed  do  not  exceed  two 
hundred  dollars. 

3.  An  action  for  a  penalty  not  exceeding  two  hundred  dollars. 

• » 9  Of  Oh.  158,  Laws  of  Ida. 
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4.  An  action  commenced  by  attachment  of  property,  as  now  provided 
by  statute,  if  the  debt  or  damages  claimed  do  not  exceed  two  liondred 
do  Hal's. 

5.  An  action  upon  bond  conditioned  for  the  payment  of  money,  not 
exceeding  two  hundred  dollars,  though  the  penalty  exceed  that  sum,  the 
judgment  to  be  given  for  the  sum  actually  due.  Where  the  payments  are 
to  be  made  by  installments,  an  action  may  be  brought  for  each  installment 
as  it  becomes  due. 

6.  An  action  upon  a  surety  bond  taken  by  them,  though  the  penalty  or 
amount  claimed  exceed  two  hundred  dollars. 

7.  An  action  upon  a  judgment  rendered  in  a  court  of  justice  of  the 
peace,  or  by  a  justice,  or  other  inferior  court  in  a  city  where  such  action  is 
not  prohibited  by  section  seventy-one* 

8.  To  take  aud  enter  judgment  on  the  confession  of  a  defendant,  where 
the  amount  confessed  shall  not  exceed  five  hundred  dollars,  in  the  manner 
prescribed  by  article  eight,  title  four,  chapter  two,  of  part  three  of  the 
Revised  Statutes. 

9.  An  action  for  damages  for  fraud  in  the  sale,  purchase  or  exchange  of 
personal  property,  if  the  damages  claimed  do  not  exceed  two  hundred 
dollars. 

10.  [§  1.]  An  action  to  recover  the  possession  of  personal  property  claimed, 
the  value  of  which,  as  stated  in  the  affidavit  of  the  plaintiff,  his  agent  or 
attorney,  shall  not  exceed  the '  sum  of  one  hundred  dollars.  [^  2.]  The 
plaintiff  in  such  action  at  the  time  of  issuing  the  summons,  but  not  after- 
ward, may  claim  the  immediate  delivery  of  such  property  as  hereinafter 
provided.  [§  3.]  Before  any  process  shall  be  issued  in  an  action  to  recover 
the  possession  of  personal  property,  the  plaintiff,  his  agent  or  attorney,. 
shall  make  proof  by  affidavit  showing :  1.  That  the  plaiutiff  is  the  owner, 
or  entitled  to  immediate  possession  of  the  property  claimed,  particu]ai*Iy 
describing  the  same.  2.  That  such  property  is  wrongfully  withheld  or 
detained  by  the  defendant.  3.  The  cause  of  such  detention  or  withhold- 
ing thereof,  according  to  the  best  knowledge,  information  and  belief  of 
the  person  making  the  affidavit.  4.  That  said  personal  property  has  not 
been  taken  for  any  tax,  fine  or  assessment  pursuant  to  statute,  or  seized  by 
virtue  of  an  execution  or  attachment  against  the  property  of  said  plaintiff,  or 
if  so  seized,  that  it  is  exempt  from  such  seizure  by  statute.  5.  The  actual 
value  of  said  personal  property.  [^  4.]  On  receipt  of  such  affidavit,  and  an 
undertaking  in  writing,  executed  by  one  or  more  sufficient  sureties,  to  be 
approved  by  the  justice  of  the  peace  before  whom  such  action  is  com- 
menced, to  the  effect  that  they  are  bound  in  double  the  value  of  such 
property  as  stated  in  said  affidavit,  for  the  prosecution  of  said  action,  and 
for  the  return  of  said  property  to  the  defendant,  if  return  thereof  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may  for  any  cause 
be  recovered  against  said  plaintiff,  the  justice  shall  indorse  upon  said  affida- 
vit a  direction  to  any  constable  of  the  county  in  which  said  justice  shall 
reside,  requiring  said  constable  to  take  the  property  described  therein  from 
the  defendant,  and  keep  the  same  to  be  disposed  of  according  to  law ;  and 
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the  said  justice  shall,  at  the  same  time,  issae  a  summons  directed  to  the 
defendant,  and  requiring  him  to  appear  before  said  justice  at  a  time  and 
place  to  be  therein  specified,  and  not  more  than  twelve  days  from  the  date 
thereof,  to  answer  the  complaint  of  said  plaintiff;  and  the  said  summons 
shall  contain  a  notice  to  the  defendant  that  in  case  he  shall  fail  to  appear 
at  the  time  and  place  therein  mentioned,  the  plaintiff  will  have  judgment 
for  the  possession  of  the  property  described  in  said  affidavit,  with  the  costs 
and  disbursements  of  said  action,  [§  5.]  The  constable  to  whom  said  affida- 
vit, indorsement  and  summons  shall  be  delivered,  shall  forthwith  take 
the  property  described  in  said  affidavit,  if  he  can  find  the  same,  and  shall 
keep  the  same  in  his  custody.  He  shall  thereupon,  without  delay,  serve 
upon  said  defendant  a  copy  of  such  affidavit,  notice  and  summons,  by 
delivering  the  same  to  him  personally,  if  he  can  be  found  in  said  county ; 
if  not  found,  to  the  agent  of  ^he  defendant  in  whose  possession  said  prop 
erty  shall  be  found ;  if  neither  can  be  found,  by  leaving  such  copies  at  the 
last  or  usual  place  of  abode  of  the  defendant,  with  some  person  of  suitable 
age  and  discretion.  And  shall  forthwith  make  a  return  of  his  proceedings 
thereon,  and  the  manner  of  serving  the  same,  to  the  justice  who  issued  the 
said  summons.  *  [§  6.]  The  defendant  may  at  any  time  after  such  service, 
and  at  least  two  days  before  the  return  day  of  said  summons,  serve  upon 
plaintiff  or  upon  the  constable  who  made  such  service,  a  notice  in  writing 
that  he  excepts  to  the  sureties  in  said  bond  or  undertaking ;  and  if  he  fails 
to  do  so,  all  objection  thereto  shall  be  waived.  If  such  notice  be  served, 
the  sureties  shall  justify,  or  the  plaintiff  give  new  sureties  on  the  return 
day  of  said  summons,  who  shall  then  appear  and  justify,  or  said  justice 
shall  order  said  property  delivered  to  defendant,  and  shall  also  render 
judgment  for  defendant's  costs  and  disbursements.  [§  7.]  At  any  time 
before  the  return  day  of  said  summons,  the  said  defendant  may,  if  he  has 
not  excepted  to  plaintiff's  sureties,  require  the  return  of  said  propeity  to. 
him,  upon  giving  to  the  plaintiff,  and  filing  same  with  the  justice,  a  written 
undertaking,  with  one  or  more  sureties,  who  shall  justify  before  said  justice 
on  the  retuiD  day  of  said  summons,  to  the  effect  that  they  are  bound  in 
double  the  value  of  said  property,  as  stated  in  plaintiff's  affidavit,  for  the 
delivery  thereof  to  said  plaintiff,  if  such  delivery  be  adjudged,  and  for 
the  payment  to  him  of  such  sum  as  may  for  any  cause  be  recovered  against 
said  defendant ;  and  if  such  return  be  not  required  before  the  return  day 
of  said  summons,  the  propeily  shall  be  delivered  to  said  plaintiff.  [§  8.j 
The  qualification  of  sureties,  and  their  justification  under  this  act,  shall  be 
the  same  as  provided  in  sections  one  hundred  and  ninety-four  and  one  hun- 
dred and  ninety-five  of  the  Code,  in  respect  to  bail  on  ari*est  in  the  supreme 
court.  [§  9.]  Sections  two  hundred  and  fourteen,  two  hundred  and  fifteen 
and  two  hundred  and  sixteen  of  the  Code,  shall  apply  to  proceedings  and 
actions  brought  under  this  act,  substituting  the  word  constable  to?  the 
word  sheriff  whenever  it  occurs  in  either  of  said  sections.  [§  10.]  The 
actions  so  commenced  shall  be  tried  in  all  respects  as  other  actions  are  tried 
in  justices'  courts.  The  judgment  for  the  plaintiff  may  be  for  the  posses- 
sion, or  for  the  recovery  of  the  possession,  or  the  value  thereof,  in  case  a 
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delivery  cannot  be  had,  and  of  damages  for  the  detention.  If  the  property 
have  been  delivered  to  the  plaintiff,  and  the  defendant  claim  a  retui-n 
thereof,  judgment  for  the  defendant  may  be  for  a  return  of  the  property, 
or  the  value  thereof  in  case  a  return  cannot  be  had,  and  damages  for  taking 
and  withholding  the  same.  An  execution  shall  be  issued  thereon,  and  if 
the  judgment  be  for  the  delivery  of  the  possession  of  personal  property,  it 
shall  require  the  officer  to  deliver  the  possession  of  the  same,  particularly 
describing  it,  to  the  paily  entitled  thereto,  and  may  at  the  same  time  require 
the  officer  to  satisfy  any  costs  or  damages  recovered  by  the  same  judgment 
out  of  the  personal  property  of  the  party  against  whom  it  was  rendered,  to 
be  specified  therein,  if  a  delivery  thereof  cannot  be  had«  The  execution 
shall  be  returnable  within  sixty  days  after  its  receipt  by  the  officer,  to  the 
justice  who  issued  the  same.  [§  11.]  In  all  actions  for  the  recovery  of  the 
possession  of  personal  property,  as  herein  provided,  if  the  property  shall 
not  have  been  delivered  to  plaintiff,  or  the  defendant  by  answer  shall 
claim  a  return  thereof,  the  justice  or  jury  shall  assess  the  value  thereof, 
and  the  injury  sustained  by  the  prevailing  party  by  reason  of  the  taking  or 
detention  thereof,  and  the  justice  shall  render  judgment  accordingly,  with 
costs  and  disbursements.  [§  12.]  If  it  shall  appear  by  the  return  of  a  con- 
stable that  he  had  taken  the  prpperty  described  in  the  plaintiff's  affidavit, 
and  that  defendant  cannot  be  found,  and  has  no  last  place  of  abode  in  said 
county,  or  that  no  agent  of  defendant  could  be  found  on  whom  service 
could  be  made,  the  justice  may  proceed  with  the  cause  in  the  same  manner 
as  though  there  had  been  a  personal  service.  [§  13.]  For  the  indorsement 
on  said  affidavit,  the  justice  shall  receive  an  additional  fee  of  twenty-five 
cents,  which  shall  be  included  in  the  costs  of  the  suit 


I.  Justice  of  the  Peace  has  JmasDionox. 


a.  Stamped  process.— -A  justice  of  the 

peace  has  no  junsdiction  of  an  action  where 
the  damages  claimed  exceed  9100,  unless  the 
summons  by  which  such  action  is  commenced 
is  stamped.  Cole  y.  Bdly  48  Barb.  194 ;  Baird 
r.Pridmore,  31  How.  359,  (368);  Aff'g  S.  C. 
29  How.  253. 

A  copy  of  summons  served  need  not  indi- 
cate that  the  original  was  duly  stamped. 
Watson  V.  Marton,  27  How.  294;  Rev'g  S. 
C.  26  id.  383 ;  18  Abb.  138.  The  law  requir- 
ing stamps  on  legal  documents  has  been  re- 
pealed, and  none  are  now  required.  14  U.  S. 
Stet.  at  Large,  475,  (U.  S.  Laws  of  1867,  ch. 
169,  §  9). 

h.  Confession  of  judgpient.— A  non- 
compliance with  the  statute  in  relation  to  the 
entry  of  a  judgment  on  confession  does  not 
make  the  judgment  void,  except  as  to  credit- 
ors. Stone  Y.  Williams,  40  Barb.  322 ;  Gates 
V.  Ward,  17  Barb.  424. 

A  justice  may  take  a  confession  out  of  the 
town  in  which  he  resides,  and  anywhere  in 
the  county.  Pollock  v.  Aldrich,  17  How.  109. 
See  also  Stone  v.  Williams,  supra,  and  Bro- 
maghin  v.  Throop,  15  Johns.  477. 

A  judgment  confessed  by  a  son-in-law  be- 


fore his  father-in-law,  as  a  justice,  is  Yoid. 
Chapin  v.  ChurcMU,  12  How.  367.  See  also 
Chambers  Y,  Cleartoater,  1  Keyes,  310;  Aff'g 
S.  G.  41  Barb.  200,  sub  nom.  Schoonmaker  y. 
Clearwater, 

Parties  may,  by  consent,  divide  a  claim  of 
more  than  9500,  and  confess  several  judg- 
ments on  the  same.  Comdl  v.  Cook,  7  Cow. 
310.    See  2  Wait's  Law  and  Pract.  702. 

c.  Af^jnining  tOWns.  — Two  towns  in 
the  same  county,  contiguous  at  either  of  the 
comers,  are  "  adjoining,"  within  the  meaning 
of  the  statute  as  to  jurisdiction..  Holmes  v. 
Carley,  31  N.  Y.  (4  Tiflf.),  289;  Aflf'g  S.  C. 
32  Barb.  440.  See  2  Wait's  Law  and  Pract. 
52. 

d.  Against  jUStioes. — An  action  may  be 
maintained  in  a  justice's  court  against  a  jus- 
tice of  the  peace  for  refusing  to  issue  an  exe- 
tion.  Van  Vleck  v.  Burrottghs,  6  Barb.  341. 
And  for  wrongfully  refusing  to  approve  an 
appeal  bond.  Tompkins  v.  Sands,  8  Wend. 
462. 

'  e.  Corporations. — A  justice  of  the  peace 
has  no  jurisdiction  of  an  action  against  a 
foreign  corporation,  but  such  corporation  may 
confer  junsdiction  by  appearing  and  answer- 
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mg  withottt  objection ;  and  if  the  Justice  has 
jurisdiction  of  the  subject  matter  of  the  action, 
the  judgment  will  be  effectual  for  all  purposes. 
Paulding  t.  Hudson  Manufacturing  Co,  3 
Code  R.  223;  2  £.  D.  Smith,  3S.  See  2 
Wait's  Law  and  Pract.  19,  78. 

An  action  may  be  brought  fbr  a  penalty 
under  a  corporation  by>law.  Walker  t.  Cruik- 
shank,  2  UUl,  296. 

/.  Amount  of  claim. — Although  the 
plaintiff  states  his  demand  at  an  amount  be- 
yond the  jurisdiction  of  the  justice,  yet  if  he 
claims  damages  at  an  amount  within  such  ju- 
risdiction, the  proceedings  are  regular.  Ben- 
neU  ▼.  IngersoU,  24  Wend.  113.  See  2  Wait's 
Law  and  Pract.  36. 

Unless  he  states  it  at  more  than  9400. 
TuUle  Y.  MasUm,  1  Johns.  Cas.  25. 

If  the  damages,  after  deducting  all  set-offs 
amount  to  more  than  9200,  the  plaintiff  may 
remit  the  excess  and  have  judnnent  for  the 
residue.  Justice's  Manual,  3d  ed.  13. 

Where  it  is  claimed  that  the  mutual  accounts 
of  both  parties  exceed  9400,  the  justice  has 
jurisdiction  to  act  until  that  fact  is  proved 
to  his  satis&ction.  Glackin  v.  ZeUer,  52  Barb. 
147. 

g-  Upon  judgments.— Leave  of  the  court 
must  be  obtained,  on  notice  to  the  adverse 
party  before  an  action  can  be  brought  on  a 
judgment  rendered  in  the  district  or  justice's 
court  of  New  York  city.  Thompson  v.  SuP- 
phen,  2  £.  D.  Smith,  527 ;  MiUs  v.  Winslow, 
Id.  18 ;  S.  0.  3  Code  B.  44.  See  coiKra,  Jf e- 
Ouire  V.  Gallagher,  2  Sandf.  402;  S.  G.  1 
Code  B.  127. 

In  actions  upon  judgments  justices  of  the 
peace  have  jurisdiction.  McGuire  v.  GaUa- 
gher,  2  Sandf.  402 ;  1  Code  B.  127. 

Though  the  juc^ent  exceeds  9200.  Hum- 
phrey V.  Persons,  23  Barb.  313,  (316) ;  see 
S.  0.  15  N.  Y  (1  Smith)  595.    See  1  Wait's 

Law  and  Pract.  598. 

• 

h.  Bonds. — Actions  may  be  brought  in 
justices'  courts  upon  bonds,  etc.  Boomer  v. 
Laine,  10  Wend.  525. 

As  to  official  bonds  of  executors,  etc.,  see 
Mahon&f  v.  Gunter,  10  Abb.  431 ;  and  (/NeU 
T.  Martm,  1  £.  D.  Smith,  404.  See  1  Wait's 
Law  and  Pract.  120,  121,  124,  125.  The 
jurisdiction  of  district  courts  in  iiew  York,  in 
actions  upon  bonds  defined.  Smith  v.  White, 
2  Daly,  72. 

t.  Ftomise  to  disoontinue.— An  ac- 
tion may  be  maintained  on  a  promise  to  dis- 
continue a  suit.  Cohb  v.  Curtiss,  8  Johns.  470 ; 
FarringUm  v.  BuUard,  40  Barb.  513. 

j'  Ii^iuries  to  personal  property.— 

Where  such  injury  does  not  amount  to  an  as- 
sault on  the  person.  BuU  v.  Cotton,  22  Barb. 
94 ;  Eich  ▼.  Hogeboom,  4  Denio.  453. 

k.  Sheriff. — ^A  justice  of  the  peace  has  ju- 
risdiction of  an  action  against  a  sheriff  for  not 
returning  an  execution.  Laughran  t.  Orser, 
15  How.  281 ;  S.  G.  6  Duer,  697. 


And  ibr  an  eeeape.  Jansen  t.  Stoughten- 
hurgh,  9  Johns.  369;  see  Brown  v.  Genung, 
1  Wend.  115.  See  1  Wait's  Law  and  Pract. 
742. 

I'  Wift. — An  action  may  be  brought  in  a 
justices'  court  for  enticing  away  a  wife.  Chase 
T.  Hale,  8  Johns.  461. 

m.  Seamen. — ^A  justice  of  the  peace  has 
jurisdiction  of  an  action  for  seamen's  wages, 
when  such  action  is  not  against  the  owner, 
master,  or  commander.  Ix>ftus  ▼.  Clark,  1 
HUt.  310,  (312.) 

n.  School  teachers.— Justices  have  ju- 
risdiction of  an  action  by  district  school  teach- 
ers against  the  trustees  for  wages.  R^nolds 
V.  Mynard,  1  How.  App.  Gas.  620,  (627.) 
See  1  Wait's  Law  and  Pract.  689. 

0.  Trespass. — An  action  ibr  trespass  on 
lands  may  DO  maintained  althou^  the  cause 
of  action  arose  out  of  the  county  m  which  the 
justice  resides.  McKeon  v.  Ciraves,  1  How. 
App.  Gas.  345 ;  S.  G.  3  Denio.  610;  sub  nom. 
Graves  v.  McKetm ;  Aff 'g  S.  G.  2  Denio,  639 ; 
1  Wait's  Laws  and  Pract.  766. 

P>  Waiver  of  oblectlon.— Objections  to 

the  jurisdiction  of  the  court  may  in  some 
cases  be  waived  by  pleading  to  the  merits. 
Mahoneg  v.  Gunter,  10  Abb.  431,  (433),  and 
cases  there  cited. 

Where  the  defendant  might  have  set  up 
title  in  his  answer  and  thus  have  ousted  the 
justice  of  jurisdiction,  but  fails  to  do  so,  the 
justice  retains  jurisdiction  and  the  defendant 
is  estopped  from  questioning  it  afterwards 
Fredonia  and  dmAearviUe  Plank  Boad  Co 
V.  Waxt,  27  Barb.  214 ;  Bdhws  v.  SackeU,  15 
Barb.  96 ;  Adams  v.  Bivers,  11  Barb.  390. 

See  also,  as  to  waiver,  note  III,  subd.  c; 
post,  and  note  X,  subd.  h.  See  2  Wait's  Law 
and  Pract.  17  to  20. 

q-  Plea  of  title. — ^In  an  action  where  the 
plea  of  title  is  interpose,  the  justice  has 
jurisdiction  of,  and  should  proceed  with  that 

Sortion  of  the  issue  to  which  the  defendant 
oes  not  plead  title.  Heath  v.  Barmour,  35 
How.  1 ;  S.  G.  53  Barb.  444 ;  Morss  v.  Jacobs, 
35  How.  90.  See  .2  Wait's  Law  and  Pract. 
245  to  254. 

Where  the  defendant  admits  that  the  plaint- 
iff is  the  owner  of  the  land  on  which  alleged 
trespasses  were  committed,  and  justifies  his 
entry  thereon,  on  the  ground  of  license,  the 
plea  of  title  should  not  be  interposed,  as  the 
justice  properly  has  jurisdiction  of  such  an 
action.  Craven  v.  Price,  37  How.  15 ;  S.  C. 
53  Barb.  442.  See  also  notes  under  §  55, 
post. 

r.  Judgment  in  replevin  can  only  be 

given  in  the  district  and  marine  courts  of 
New  York  city  for  a  return  of  the  property, 
or  for  its  value,  if  a  return  cannot  be  had 
(2  R.  S.  530,  §  49),  and  not  as  prescribed 
by  §  277  of  the  Gode.  Stauff  v.  Maher,  2 
Daly,  142.  See  1  Wait's  Law  and  Pract. 
877  878.  2  id.  700,  701. 
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n.  Commencement  of  Action. 


a.  I^OOess. — ^Tbe  various  kinds  of  pro- 
cess used  in  the  justices'  courts  of  this  State 
are:  1,  A  long  summons;  2,  a  short  sum- 
mons ;  3,  a  long  attachment ;  4,  a  short  at- 
tachment ;  5,  a  warrant ;  6,  replevin  process, 
and  7,  mechanics'  lien  proceedings.  See  2 
Waifs  Law  ai^l  Pract.  41. 

6.  Form  of  StUXIIXIons. — The  Code  does 
not  gorem  the  form  of  the  summons  in  these 
courts.   TrOfwiiiw  V.  Price,  2  Sandf.  229. 

The  summons  should  contain  a  statement 
of  the  cause  of  action.  Cooper  v.  Chamber^ 
lain,  2  Code  R.  142 ;  Bray  v.  Andreas,  1  £. 
D.  Smith,  387 ;  Hogan  v.  Baker,  2  E.  D. 
Smith,  22. 

But  the  contrary  doctrine  has  heen  held  in 
the  supreme  court  in  Smith  v.  Joyce,  12  Barb. 
21,  (23);  ComeU  v.  Bennett,  11  Barb.  657. 
And  it  seems  that  if  the  defendant  appears 
and  pleads  to  the  merits  without  objection, 
he  cannot  afterward  take  advantage  of  the 
defect,  nor  will  the  justice's  judgment  be 
reversed  on  this  ground.  See  Chmell  v.  Ben- 
nett, and  Hogan  v.  Baker,  supra. 

It  was  held  sufficient  where  the  summons 
was  to  answer  the  "complaint  for  money 
due."  Sakman  v.  Boiger,  4  £.  D.  Smith,  236. 
Also  where  it  was  to  answer  the  complaint 
for  professional  services.  Bissel  v.  Dean,  3 
id.  172.  Also  where  it  was  to  answer  in 
*'  civil  action  for  damage  and  false  represen- 
tation in  the  sale  of  a  horse."  Delancey  v. 
If  ogle,  16  Barb.  96.  The  particular  plea  need 
not  be  stated.  Humphrey  v.  Persons,  23  Barb. 
313;  see  S.  C.  15  N.  Y.  (1  Smith,)  595; 
Ddaney  v.  NagU,  16  id.  96. 

c.  Amotuit  claimed  in  summons.— 

Although  the  amount  claimed  in  the  sum- 
mons exceeds  9200,  yet  the  defendant   is 


bound  to  appear.  Humphrey  v.  Persons,  23 
Barb.  313.  See  S.  C.  15  N.  Y.  (1  Smith)  595. 
Where  the  amount  claimed  is  9200  anH 
over,  the  summons  is  not  void.  BoekweU  v. 
Ferine,  5  Barb.  573. 

d.  Indorsement.— In  an  action  to  recover 
a  penalty  for  the  violation  of  the  excise  law, 
an  indorsement  as  follows:  "This  summons 
is  issued  according  to  the  provisions  of  section 
13,  of  an  act  entitled  *  An  act  to  suppress  in- 
temperance and  to  regulate  the  sale  of  intoxi- 
cating liquors,'  passed  April  16.  1857,  L.  G. 
Hoffman,  justice  of  the  peace,"  was  held 
sufficient.  Board  of  Commissioners  of  Excise 
of  Saratoga  v.  Doherty,  16  How.  46. 

Where  the  indorsement  stated  that  it  was 
issued  '*  according  to  the  provisions  of  title  9, 
part  1,  ch.  20  of  the  statute  of  excise  and  the 
regulation  of  taverns  and  groceries,"  it  was 
held  sufficient.  Perry  v.  Tynen,  22  Barb.  137. 
See  also  Andrewsy,  Harrington,  19  Barb.  343. 

In  an  action  to  recover  a  penalty  for  de- 
manding and  receiving  more  toll  than  by  law 
the  toll  gatherer  was  authorized  to  collect. 
See  Marselis  v.  Seaman,  21  Barb.  319. 

In  an  action  for  a  penalty  under  a  statute, 
at  least  the  number  of  the  title,  if  not  the 
number  of  the  section  of  the  act  under  which 
it  is  issued,  should  be  speciiied  in  the  indorse- 
ment on  the  summons.  Avery  v.  Slack,  17 
Wend.  85,  (87).    See  note  IX,  subd.  e. 

e.  Filling  up  summons.— It  is  proper 

for  a  justice  to  sign  a  summons  in  blank,  and 
deliver  it  to  the  plaiiitiiT,  for  him  to  fill  up  in 
the  presence  of  the  justice,  and  under  his  con- 
trol. People  V.  Smith,  20  Johns,  63.  See 
also  BorrodaUe  v.  Leek,  9  Barb.  611 ;  2  Wait's 
Law  and  Pract.  41,  42. 


III.  Long  Suhhons. 


a.  Stamp  — As  to  stamp  required  on  pro- 
eess,  see  note  I,  subd.  a,  supra,  p.  63. 

b.  Residonts. — ^A  justice  of  the  peace 
has  jurisdiction  by  long  summons  over  those 
residents  of  the  county,  who  also  reside  in 
his  own  town,  or  in  a  town  adjoining  his  own 
town,  or  where  the  plaintiff  resides  in  the 
same  tovm  with  the  justice,  or  in  an  adjoining 
one.  Cooper  v.  BaU,  14  How.  295.  A  rail- 
road corporation  being  a  resident  of  a  county 
through  which  their  road  passes,  they  must 
be  sued  by  long  summons  in  such  county. 
Belden  v.  New  York  t  Harlem  R.  R.  Co.  15 
How.  17;  Johnson  Y,  Cayuga  <1^  Susquehanna 
B.  R.  Co.  11  Barb.  621 ;  contra,  Wilde  v.  New 
York  dt  Harlem  R.  R.  Co.  1  Hilt.  302 ;  but 
in  that  case  the  plaintiff  was  a  non-resident. 

If  one  only  of  two  joint  debtors  is  a  resi- 
dent of  the  county,  they  may  be  sued  by 
long  summons.  Burghart  v.  Rice,  2  Denio  95. 
Not  so,  however,  against  the  parties  to  a  note; 


they  are  not  joint  debtors,  as  separate  actions 
may  be  maintained  against  them.  Harriott  y. 
Van  Cott,  5  Hill,  285 ;  Kelsey  v.  Bradbury^ 
21  Barb.  531,  (540);  Aff'g  S.  C.  12  N.  Y. 
Leg.  Obs.  222.  See  2  Wait's  Law  and  Pract. 
6,  11, 52. 

c.  Non-residents.^A  non-resident  may 
sue  by  long  or  short  summons.  Kelly  v.  Kelly, 
2  £.  D.  Smith,  250;  and  ca.ses  cited;  and  see 
also  Ackerman  v.  Finch,  15  Wend.  652. 

A  non-resident  cannot  be  sued  by  long 
summons.  Williams  v.  W^ieeler,  8  Abb.  116; 
S.  C.  28  Barb.  669;  17  How.  93,  and  cases 
there  cited;  but  if  the  defendant  appears  and 
pleads  to  the  merits,  he  waives  the  objection, 
and  the  justice  has  jurisdiction;  Clapp  v. 
Graves,  26  N.  Y.  (12  Smith),  418 ;  Aff'g  S. 

C.  2  Hilt.  243 ;  9  Abb.  20 ;  Oshume  v.  Oil- 
hert,  52  Barb.  158;  Andrews  v.  Thorp,  1  E. 

D.  Smith,  615;  contra,  Robinson  y.West,  11 
Barb.  309;  Kev'g  S.  G.  1  Sandf.  19. 
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IV.  Short  Sumhons. 


a.  Against  a  non-resident  defend- 
ant, a  short  summons  issues,  of  course, 
though  the  plaintiff  be  also  a  non-resident. 
Aekerman  v.  Fmch,  15  Wend.  652.  But  this 
case  has  been  oyerruled  in  the  court  of  ap- 
peals as  to  the  issuing  of  an  attachment 
against  a  non-resident  under  the  same  (33d) 
section  of  the  act  to  abolish  imprisonment 
for  debt.  Bennett  y.  Brawn^  4  N.  Y.  (4  Comst.) 
254;  S.  C.  1  Code  R.  N.  S.  267 ;  and  cases 
cited.    See  also  AUen  y.  Stone,  9  Barb.  60. 

A  non-resident  plaintiff  may  proceed 
against  a  resident  by  short  summons.  WUde 
Y.  New  York  <t  Harlem  R.  JR.  Co,  1  Hilt. 
302.    See  note  III,  subd.  h,  eupra, 

A  non-resident  must  be  proceeded  against 
by  short  summons  or  attachment.  Thompson 
Y.  Sayre,  1  Denio,  175. 


Short  summons  cannot  be  issued  in  any 
case  against  a  non-resident,  unless  the  action 
arises  on  contract,  express  or  implied.  WeUen 
Y.  Whittemore,  22  Barb.  593 ;  S.  G.  before,  13 
Barb.  C34.  An  action  against  a  non-resident 
attorney  for  illegal  fees  exacted,  is  not  such 
an  action.  Id. 

h.  Afildayit'—- As  to  whal  the  affidavit 
must  contain,  see  WcUers  y.  WhUetmore^  13 
Barb.  634 ;  S.  G.  again,  22  id.  593. 

The  facts  to  authorise  the  issuance  of  this 
process,  must  appear  affirmatiYely.  AUen  y» 
Stone,  9  Barb.  60;  Sperry  y.  Mc^,  1  £.  D. 
Smith,  361. 

c.  BoncL^See  note  VII,  poeU  See  -2 
Waifs  Law  and  Prac.  75. 


V.  Attaohicent. 


a.  Affidavit. — The  hcts  which  will  war- 
rant the  issuing  of  an  attachment  must  be 
presented  in  an  affidavit,  iPbond  must  also 
be  given.  See  note  VII,  post.  Bennett  v. 
Brown,^  N.  Y.  (4  Gomst.),  254;  S.  G.  1  Gode 
R.  N.  S.  267;  see  S.  G.  again,  20  N.  Y.  (6 
Smith,)  99;  Aff'g  S.  G.  31  Barb.  158;  Mor- 
gan v.  Housef  36  How.  326 ;  Taylor  v.  Heath, 
4  Denio,  592.  In  which  cases  all  previous 
cases  are  reviewed. 

The  affidavit  must  show  a  demand  arising 
on  contract ;  its  amount ;  that  no  warrant  can 
issue ;  and  that  defendant  resides  out  of  the 
county.  Bennett  v.  Brown  and  Morgan  v. 
House,  supra,  and  see  Van  Kirh  y.  Wilds,  11 
Barb.  520. 

The  affidavit,  if  it  states  facts  indicating  an 
intent  to  defraud,  must  add  a  belief  of  a  fraud- 
ulent intent.  Colver  v.  Van  Valen,  6  How. 
.102;  Maier  v.  Brinkerhoff,  4  Denio,  118. 

The  affidavit  of  another  plaintiff  in  an 
application  for  an  attachment  may  be  consid- 
ered by  the  justice.  Colver  y.  Van  Valen,  6 
How.  102.  An  affidavit  on  the  information 
of  a  third  party  may  be  sufficient,  when  the 
source  and  nature  of  the  information  is  dis- 
closed, and  a  satisfactory  reason  given  why 
the  affidavit  of  such  party  is  not  obtained. 
Greene  v.  Oonzaies,  2  Daly,  412. 

Facts  must  be  sworn  to  positively,  not  on 
belief,  otherwise  the  affidavit  is  defective  and 
the  attachment  will  be  set  aside.  FuUon  v. 
Heaton,  1  Barb.  552 ;  Camp  v.  Tibhetts,  2  £. 
D.  Smith,  20;  S.  G.  3  Gode  R.  45 ;  Deu>ey  v. 
Greene,  4  Denio,  93,  and  Mott  v.  Lawrence,  9 
Abb.  196 ;  S.  G.  17  How.  559.  See  also  Connell 
V.  LassceUs,  20  Wend.  77 ;  Stewart  v.  Brown, 
16  Barb.  367 ;  Frost  v.  WiOard,  9  Barb.  440. 
An  affidavit  that  defendant  avoided  the  ser- 
vice of  a  warrant,  held  insufficient,  as  it  did 
not  state  the  nature  of  the  warrant.  Lynde  v. 
Montgomery,  15  Wend.  461.  In  an  applica- 
cation  for  an  attachment,  the  affidavit  must 
specify  the  amount  of  the  claim  ''over  and 
above  all  discounts."  KeUy  v.  Archer,  48 
Barb.  68.    It  is  sufficient  as  against  third 


parties  on  the  question  of  non-residence,  if  it 
state  that  ''deponent  applies  for  an  attach- 
ment on  the  ground  that  the  defendants  are 
not  residents  of  that  county,  but  are  resi- 
dents of  another  county."  Bascom  v.  SmUh, 
31  N.  Y.  C4  Tiff.),  595. 

b.  Oral  statement. — ^An  oral  statement 
made  to  the  justice,  under  oath  and  by  him 
reduced  to  writing  is  sufficient,  though  not 
signed  by  the  party.  MUHus  v.  Shaffer,  4 
Denio,  60. 

Otherwise  if  the  statement  is  not  reduced 
to  writing.  Contort  v.  GiUespie,  13  Wend. 
404. 

c.  Ol]tioction.  —  Objection  must  be  made 
to  the  regularity  of  the  proceedinss,  before 
the  party  pleads.  Swartwout  v.  Boddis,  5  HiU, 
118 ;  Malone  v.  Clark,  2  HiU,  657.  See  note 
III,  subd.  e,  supra,  and  Shannon  v.  Com- 
stock,  21  Wend.  457;  Bobinson  v.  West,  11 
Barb.  309,  contra,  overruled. 

A  plea  put  in  after  objection,  it  seems,  is  not 
a  waiver.  Sullivan  v.  Fraeee,  4  Rob.  616, 
(620);  Avery  v.  SlwA,  17  Wend.  85;  Shan- 
non V.  Comstoek,  21  Wend.  457 ;  Wheeler  v. 
Lampman,  14  Johns.  481.  See  also  as  to 
waiver.  Fanning  v.  Trowbridge,  5  Hill,  428 ; 
Tifft  V.  Culver,  3  id.  180 ;  and  AUen  ▼.  Ed- 
wards, 3  id.  499. 

d.  Lon^  attachment. — An  attachment 

issued  onttie  ground  that  the  defendant  had 
departed  with  intent  to  defraud,  must  be 
served  not  less  than  six  nor  more  than  twelve 
days  fh>m  its  date.  Johnson  v.  Moss,  20 
Wend.  145,  (147). 

Such  an  attachment,  regular  on  its  face,  is  a 
full  protection  to  the  officer  who  executes  it. 
WeM>er  v.  Gay,  24  Wend.  485. 

Where  such  attachment  issues,  judgment 
should  be  entered  without  issuing  a  summons. 
Stewart  v.  Broum,  16  Barb.  367. 

e.  Lien. — The  lien  of  an  attachment  levied 
has  precedence  over  an  execution  in  the  sher- 
iff's hands,  on  which  a  levy  has  not  been 
made.  Dubois  v.  Hareourt,  20  Wend.  41 ;  Bay 
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T.  Hareauri,  19  Wend.  495.  Bat  in  these 
cases  the  attachment  was  issued  from  the 
same  court  as  the  execution. 

The  lien  continues  until  after  judgment  and 

ceases  when  a  reasonable  time  has  elapsed 

after  the  issuing  of  the  execution.  Sterling  ▼. 

Welcome,  20  Wend.  238,  (240) ;  Van  Loan  y. 

Kline,  10  Johns.  129,  (131). 

If   the  plaintiff  recovers  judgment    from- 
which  the  defendant  duly  appeals,  the  pro- 
perty attached  would  be  released.  Keyset  v. 
Waterhury,  3  Code,  R.  233 ;  S.  0. 7  Barb.  650 ; 
Moore  v.  Somerindykey  1  Hilt.  199. 

/.  Return  of  service.— If  defendant 

can  be  found  the  attachment  must  be  served 
personally,  if  not  a  summons  must  issue. 
Taylor  ▼.  Harkery  1  £.  D.  Smith,  391 ;  Bo- 


senjidd  t.  Howard,  15  Barb.  546.  See  also 
Stewart  v.  Brown,  16  Barb.  367. 

A  return  that  the  defendant  could  not  be 
found  in  the  county,  authorizes  the  issuing  of  a 
summons.  Bosenfieldy.  Howard,  15  Barb.  546. 

As  to  what  constitutes  a  sufficient  return, 
see  Willard  v.  Sperry,  16  Johns.  121 ;  John- 
son v.  Moss,  20  Wend.  145;  S.  C.  id.  148; 
Van  Kirk  v.  Wilds,  11  Barb.  620. 

In  an  action  against  joint  debtors  where 
the  return  was  silent  as  to  service  on  one  of 
the  parties,  held  that  the  justice  could  not 
proceed.  McDoel  v.  Cook,  2  N.  Y.  (2  Comst.), 
110.  See  2  R.  S.  231,  §  35.  See  also  as  to  re- 
turn Bamamcm  v.  Williams,  18  Abb.  158; 
S.  C.  28  How.  59;  S.  C.  again,  19  Abb.  69. 
See  2  Wait's  Iaw  and  Pract.  121  to  183. 


VI.  Warrant. — [See  2  Wait's  Law  &  Pract.  87  to  120.] 


a. — ^When  to  issue.;— An  action  brought 
by  a  party  in  the  town  in  which  he  resides 
against  a  non-resident  for  a  tort  or  wrong  can 
only  be  commenced  by  warrant.  Pope  v. 
Hart,  23  How.  215;  S.  0.  35  Barb.  630. 

A  warrant  should  not  issue  because  one  of 
two  plaintiffs,  who  are  partners,  is  a  non- 
resident. LmneUy.  Sutherland,  11  Wend.  569. 

b,  ProoeedingS  dlsniissed.— Proceed- 
ings should  be  dismissed  when  on  the  hearing 
it  appears  that  the  defendant  has  been  a  resi- 
dent thirty  days  before  the  warrant  issued,  if 
under  the  statute  he  could  not  be  arrested, 
being  a  resident.  Shannon  ▼.  ComstoiA,  21 
Weud.  457. 

c.  The  afladavit— May  be  made  by  the 
party  applying  for  the  warrant.  Bissell  ▼. 
HiU,  3  Wend.  389;     Terry  v.  Fa/rgo,   10 


Johns.  114.  The  person  applying  shall  state 
the  facts  and  circumstances  within  his  knowl- 
edge, showing  the  ground  of  the  application ; 
an  omission  of  this  is  a  jurisdictional  defect. 
Loder  v.  Phelps,  13  Wend.  46;  Money  v. 
Tobias,  12  Johns.  422. 

An  affidavit  that  the  plaintiff  was  a  resident 
of  the  county,  that  the  defendant  was  not  a 
resident  and  that  the  party  verily  believed,  he 
had  a  good  cause  of  action,  etc.,  stating  the 
same,  was  held  sufficient  in  Popev,  Hart,  35 
Barb.  630;  S.  G.  23  How.  215. 

d.  Return. — The  defendant  must  be 
brought  before  the  justice  and  security  taken 
for  his  appearance,  is  void.  Millard  v.  Can* 
field,  5  Wend.  61 ;  Colvin  v.  Luther,  9  Cow. 
61. 

e.  Bond. — See  note  VII.  subd.  c,  below. 


VII.  Security  to  be  Given. 


a.  Short  summons. — A  non-resident 
plaintiff  suing  a  resident  corporation  must 
give  security.  WUde  v.  New  Yorji  4t  Harlem 
jR.  B.  Co.,  1  Hilt.  302. 

&.  Attachment. — A  bond  must  be  exe- 
cuted and  delivered  to  the  justice  before  an 
attachment  can  issue ;  an  omission  affects  his 
jurisdiction.  KeUeyy.  Archer,  48  Barb.  68; 
BenneU  v.  Brown,  4  N.  Y.  (4  Comst.),  254 ; 
S.  C.  1  Code  R.  N.  S.  267 ;  Davis  v.  Mar- 
shcUl,  14  Barb.  96;  Homan  v.  Brinkerhoff, 
1  Denio,  184. 

The  bond  may  be  executed  by  some  one  in 
his  stead.  MUUtM  v.  Shafer,  3  Denio,  60. 

It  must  describe  the  action.  Comfort  Y.CHlr 
lespie,  13  Wend.  404. 

A  bond  with  one  surety  is  sufficient.  And 
where  the  surety's  name  was  not  menti(>ned 
in  the  bond  its.elf,  but  he  signed  it,  and  the 
justice  approved  him  as  "  the  security  in  the 
bond,''  held  sufficient  to  render  the  bond 
valid.  TraiuiifWv.JBamamaM,  19  Abb.  69,(72.) 

If  the  justice  approves  the  bond  it  is  suffi- 
cient, although  he  does  not  expressly  certify 
that  it  was  executed  in  his  presence!  Bascom 
V.  Smith,  31  N.  Y.  (4  Tiff.),  595. 


The  bond  is  intended  as  an  indemnity 
against  the  consequences  of  the  attachment  if 
unlawfully  obtained.  Bennett  v.  Brown,  20  N. 
Y.  (6  Smith),  99;  Aff'g  S.  C  31  Barb.  158; 
and  extends  to  the  £nal  determination  of^ 
the  matter,  id.  Ball  v.  Gardner,  21  Wend. 
270 ;  Groat  v.  Gillespie,  25  Wend.  383.  And 
see  contra,  Fenno  v.  Dickinson,  4  Denio,  84, 
which  was  decided  on  certiorari  to  set  aside 
a  justice's  judgment. 

Non-residents  sued  by  long  attachment, 
may  waive  the  irregularity  and  take  their 
remedy  on  the  bond.  Bowne  v.  Mellor,  6 
Hill,  496. 

c.  Warrant. — A  note  sent  to  the  justice, 
saying  that  the  writer  would  be  "  answerable 
for  the  costs"  if  the  justice  would  let  the  ap* 
plicant  have  a  warrant,  is  not  sufficient  secu- 
rity. Mon^  V.  Tobias,  12  Johns.  422. 

A  deposit  of  money  has  been  held  sufficient 
security.  Wheelock  v.  Brinckerhoff,  13  Johns. 
481. 

The  security  extends  to  the  final  determi- 
nation of  the  matter  oi\  appeal.  Traver  y« 
Nichols,  7  Wend.  434. 
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Vlll.  Sbbviob 

a.  By  plaintiff. — The  summons  may  be 
served  by  the  plaintiff  where  he  is  a  constable 
or  is  made  a  special  deputy  for  the  purpose. 
Putnam  v.  Man,  3  Wend.  202;  Tuttle  v. 
Hunt,  2  Cow.  436.  See  2  Wait's  Law  and 
Pract.  65. 

b.  When  made. — Those  who  keep  Sat- 
urday as  a  holy  day,  should  not  be  served 
with  process  on  that  day.  Laws  of  1847,  ch. 
349.    See  Marks  ▼.  WusoHy  11  Abb.  87. 


OF   SCTMMOXfi. 

Service  in  the  afternoon  of  the  2d  for  the 
forenoon  of  the  8thy  is  a  good  service  of  a  long 
summons.  Columbia  Turnpike  JEtoad  Co.  ▼. 
Hayward,  10  Wend.  422. 

c,  Betuxnable  on  election  day.^ 

The  service  of  a  summons  returnable  on  elec- 
tion does  not  give  the  justice  jurisdiction  of 
the  person  of  the  defendant.  People  esp  rel 
Monday  v.  SchuHM-tg,  3  Abb.  N.  S.  395. 


IX.  Sbtubn  of  Sebvigel 


a.  statute. — ^The  statute  requirement  re- 
specting a  statement  of  the  time  and  manner 
of  the  service,  should  be  strictly  complied 
with  in  the  return.  Stewart  v.  Smith,  17 
Wend.  517;  Putnam  v.  Mann,  3  id.  202; 
Legg  ▼.  StiUman,  2  Cow.  418 ;  W heeler  t. 
Lmnpmany  14  Johns.  481. 

A  return  of  ''personally  served,"  is  held 
sufficient  as  to  manner  of  service.  Beno  v. 
Pinder,  20  N.  Y.  (6  Smith),  298.  Rev'g  S. 
G.  24  Barb.  423,  (but  not  on  this  point),  Pot- 
ter  V.  WhiUaker,  27  How.  10;  Board  of 
Commiseioners  of  Excise  of  SartUoga  Co.  v. 
Doherty,  16  How.  46;  TuttU  v.  Huni,  2 
Cow.  436 ;  Legg  v.  StiUman,  supra. 

A  return  made,  "  served  by  copy"  without 
stating  whether  personally  or  by  leaving  a 
copy,  was  held  not  a  sufficient  departure  from 
the  statute  to  amount  to  a  jurisdictional  defect. 
Foster  v.  Hazen,  12  Barb.  547;  Hughes  v. 
Mulvey,  1  Sandf.  92. 

h.  Service  on  corporation.— The  re- 
turn in  such  case  should  show  how  the  ser- 
vice was  made,  so  as  to  enable  the  justice  to 
decide  whether  it  is  sufficient  to  give  him  ju- 
risdiction of  the  parties.  Sherwood  y.  Saratoga 
S  Washington  R.  R.  Co.  15  Barb.  650 ;  New 
York  dt  Erie  R.  R.  Co.  v.  Purdg,  18  Barb. 
574. 

The  return  cannot  be  questioned  collateral- 
ly, lb. 

Where  the  return  states  that  service  was 
made  on  an  agent  of  the  company,  no  officer 
residing  within  the  county  on  whom  process 
could  be  served,  held  that  the  defendant  could 
show  ou  appeal  that  the  seirice  was  irregular, 


there  being  a  director  of  such  compmy  with- 
in the  county.  Wheeler  v.  N.  T.  dt  H.  R.  R. 
Co.  24  Barb.  414. 

6.  Action  for  a  penal^.— In  an  action 

for  a  penalty  under  a  statute,  the  return  need 
not  state  that  the  endorsement  on  the  sum- 
mons was  also  served.  Board  of  ComwUs- 
sioners  of  Excise  of  Saratoga  Co.  v.  Doherty, 
16  How.  46;  Perry  v.  Tynen,  22  Barb.  137. 

d.  False  return. — The  return  is  not  tra- 
versable ;  the  remedy  is  by  appeal,  or  in  an 
action  against  the  constable.  Wheeler  v.  JV^ 
Yiyrk  it  Harlem  R.  R.  Co. ;  New  York  <t 
Erie  R.  R.  Co.  v.  Purdy ;  18  Barb.  574; 
Perry  v.  Tynen,  22  Barb.  137 ;  Fitch  v.  Dev- 
Un,  15  Barb.  47. 

e.  Joint-debtors.— In  an  action  agaiast 
two  a  more  jointly  liable,  a  service  on  one 
authorizes  a  proceeding  in  form  against  all. 
Foga  V.  Child,  13  Bai%.  246.  See  note  Y, 
subd.  /. 

/.  Amendment.  —  A  oonstable  may 
amend  his  return  by  permission  of  the  justice. 
Perry  v.  Tynen,  22  Barb.  137. 

g.  Return  written  by  justice.  — A 

return  written  by  the  justice,  under  the  direc- 
tion and  in  the  presence  of  the  constable,  but 
not  signed  ^y  the  constable,  was  held  suffi- 
cient. Reno  V.  Pinder,  20  N.  Y.  (6  Smith), 
298 ;  Rev^g  S.  G.  24  Barb.  423. 

h.  Entry  in  docket. — An  entry  in  the 
justice's  docket  does  not  furnish  sufficient 
evidence  of  the  service.  Manning  v.  Johnson, 
7  Barb.  457. 


X.  Appearance  and  its  Effecf. 


a.  In  person. —  Parties  may  appear  in 
person  or  by  attorney.  Hughes  v.  Mulvey,  1 
Sandf.  92.  See  2  Wait's  Law  and  Pract.  217 
to  234. 

b*  Attorneys. — Attorneys  at  law  are  not 

recognized  as  such  in  justices*  courts.  Any 
person  of  suitable  age  may  appear  for  a  party. 
Id.    See  subd.  /,  post,  p.  69. 

The  same  attorney  cannot  appear  for  both 
parties.  Sherwood  V.  Saratoga  dt  Washing- 
tan  R.  R.  Co.  15  Barb.  650. 

c.  Authority. — ^A  person  appearing  as 
attorney  for  a  party  must  be  authorized  so  to 


do,  and  an  authority  to  "  collect"  is  sufficient. 
McMinn  v.  Richtmeyer,  3  Hill,  236. 

If  demanded,  the  authority  of  the  attorney 
must  be  proved,  by  his  own  affidavit  or  other 
competent  testimony.  Fanning  y.  Trowbridge, 
5  Hill,  428. 

But  where  a  person  'appeared  without  au- 
thority, for  the  defendant;  and  the  plaintiflf 
does  not  raise  the  question  of  his  authority, 
the  defendant  is  not  concluded  by  such  ap- 
pearance, though  it  seems  the  plaintiff  is. 
Miller  v.  Larmon,  38  How.  41/. 

The  justice  cannot  act  on  knowledge  re- 
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eeWed  out  of  colhrt,  as  to  in  attorney'B  au- 
thority, id.  Beaioer  y.  Vcm  Every ^  2  Cow. 
^29 ;  lAsUr  ▼.  Ora/ryy  1  Donio.  81. 

As  to  what  18  sufficieut  proof  of  authority, 
see  Armstrong  v.  Craig,  18  Barb.  387 ',  An- 
drews V.  Harrington,  19  id.  343 ;  Warren  ▼. 
Hdmer,  8  How.  419 ;  Hughes  ▼.  Mulvey,  1 
Sandf.  92,  and  other  cases  cited  supra. 

When  a  party  does  not  object  to  the  au- 
thority of  an  attorney,  on  the  trial,  it  is  an 
admission  which  is  equivalent  to  proof  of  au- 
thority. Aekerman  ▼.  Finchy  15  Wend.  652 ; 
TreadweU  ▼.  Bruder,  3  E.  D.  Smith,  596; 
HirahfieldY,  Landman,  id.  208. 

If  the  authority  is  in  writing  it  must  be 
duly  proved.  Hirshfield  v.  Tjandman,  3  £.  D. 
Smith,  208;  Bush  v.  MUler,  13  Barb.  "481; 
Timmerman  v.  Morrison,  14  Johns.  369. 

d.  Constable. — ^Under  the  statute  which 
forbids  a  constable  who  serves  the  process 
in  a  cause,  from  advocating  the  same,  that  of- 
ficer cannot  prove  the  plaintiff's  claim  though 
the  defendant  does  not  appear.  Ford  v.  Smidi, 
11  Wend.  73. 

e.  Person  who  serves  prooess.— Any 

person  who  is  deputised  by  a  justice  to  serve 
the  summons  in  a  cause,  though  he  be  an  at* 
tomey  at  law,  cannot  advocate  such  cause. 
Knight  Y.  OdeU,  18  How.  279,  (281.) 

/.  Courts  in  New  York.— The  rules 

stated  in  the  last  two  subdivisions,  do  not  ap- 
ply to  the  district  and  justices' courts  in  New 
York  city.  Hitchcock  v.  Van  Pdt,  4  B.  D. 
Smith,  485. 

In  those  courts  none  but  those  who  are 
admitted  to  practice  in  the  supreme  court, 
can  receive  compensation  for  serving  as  attor- 
neys, etc.  Laws  of  1862,  ch.  484,  §  1. 

g*  Non-resident. — If  a  non-resident  sued 
by  long  summons,  fails  to  appear  and  object 
to  Uie  jurisdiction,  still  the  objection  is  avail- 
able OB  ^>peal,  and  the  judgment  is  voidable. 
WaUns  V.  Wheeler,  28  Barb.  669 ;  S.  G.  17 
How.  93;  8  Abb.  116;  Tiffany  v.  GUbert,  4 
Barb.  320 ;  Fitch  v.  Devlin,  15  Barb.  47,  (50.) 
*^  The  proposition  laid  down  in  Barnes  v.  Har- 
ris, 4  N.  Y.  (4  Comst.)  375,  that  the  defend- 
ant will  be  concluded  by  the  judgment  unless 
he  appears  and  takes  the  objection,  seems  to 
be  obiterJ*  See  WUHns  v.  Wheeler,  supra, 
and  see  cases  cited  in  the  dissenting  opinion 
in  Barnes  v.  Harris. 

h.  Waiver. — ^Where  the  summons  con- 
tained no  cause  of  action,  the  defect  was  held 
to  be  cured  when  the  defendant  appeared  and 
plead  to  the  merits.  Hogan  v.  Baker,  2  £.  D. 
Smith,  22. 

So  of  any  defect  in  the  process  or  its  ser- 
vice, ^ay  V.  Andreas,  1  E.  D.  Smith,  387; 
Watson  V.  Morton,  27  How.  294;  Rev'g 
S.  0.  26  id.  383;  18  Abb.  138.  And  the 
fact  that  the  defendant  was  i^orant  of  the 
imgolarity  at  the  time  of  his  appearance, 
does  not  change  the  rule.  Sprague  v.  Iriein, 
27  How.  51.  See  Osbume  v.  Gilbert,  52 
Barfo.  158;  Andrews  ▼.  Thorp,  1  £.  D.  Smith, 


515;  Oushingham  v.  PhiUips,  id.  417;  HeOr^ 
ner  v.  Barras,  3  Code  R.  17. 

The  appearance  of  the  defendant  before  the 
justice,  oy  an  attorney,  on  the  return  of  an 
attachment,  supersedes  the  necessity  of  a 
summons.    Conway  v.  Hitchins,  9  Barb.  378. 

i.  After  ease  is  oalled.— If  the  defend- 
ant appears  after  the  case  has  been  called  and 
before  the  plaintiff  has  finished  his  testimony, 
he  should  be  allowed  to  put  in  his  defense. 
Mead  v.  Darragh,  1  Hilt.  395 ;  Pickerty.  Dex- 
ter, 12  Wend.  150;.^fu?oo<l  v.  Austin,  16 
Johns.  180 ;  Sweet  v.  Coon,  15  id.  86.  Where 
a  defendant  asked  to  have  his  cause  called,  and 
the  justice  informed  him  that  there  was  no 
such  cause,  held  that  the  justice  could  not 
afterwards  proceed  with  the  cause  in  the  de- 
fendant's absence.  Murling  v.  Chrote,  3  Abb. 
109 ;  S.  C.  1  Hilt.  116.  But  if  he  does  not 
appear  on  the  return  day,  he  should  not  be 
permitted  to  plead  on  the  day  to  which  a 
cause  has  been  adjourned.  Pickert  v.  Deoster, 
supra ;  SneU  v.  Loucks,  11  Johns.  69.  See 
also  Bowen  v.  Bell,  19  Johns.  390 ;  Lowther 
V.  Crummie,  8  Cow.  87. 

j.  After  ease  is  submitted.— After  a 

case  has  been  submitted,  the  defendant  can- 
not put  in  his  defense.  Montfort  v.  Hughes,  3 
£.  D.  Smith,  591 ;  The  People  ex  ret.  Decker 
V.  Lynde,  8  Cow.  133. 

k.  After  judgment.— A  justice  cannot 
open  a  judgment  and  allow  a  defense  to  be 
made.  Appld>y  v.  Strang,  1  Abb.  143 ;  AJr 
hurtis  V.  MeCreadf,  2  £.  D.  Smith,  39; 
iSJperry  v.  Major,  1  id.  361.  See  also  8f:rQtnn 
ton  V.  Levy,  4  Abb.  21 ;  S.  C,  1  HUt.  261. 

I  Time  to  call  the  oause.— The  pro- 
vision requiring  the  justice  to  wait  one  hour 
after  the  hour  appointed,  applies  to  adjourned 
hearings  as  well  as  to  the  return  di^.  Sher- 
wood V.  Saratoga  and  Washington  B.  B.  Co.^ 
15  Barb.  650.  And  where  the  trial  is  held 
open  to  a  future  time.  Clark  v.  Garrison,  3 
lUu-b.  372.  The  calling  of  the  cause  may  be 
postponed  for  good  cause.  Hunt  y.  Wickioire^ 
10  Wend.  102;  Chamberlain  y.  Lovet,  12 
Johns.  217,  and  cases  cited  in  next  subdi* 
vision.  Where  the  process  was  retunahle  at 
one  p.  M.,  and  the  justice  supposing  it  was  at 
nine  ▲.  m.,  proceeded  at  ten,  and  rendered 
ju(^ment,  it  was  held  void  for  want  of  juris- 
diction. Sagendorph  y.  ShuU,  41  Barb.  102. 

m.  Nbn-appeaxanoe  of  the  jiistioe. 

If  the  justice  or  the  plaintiff  fiuls  to  ^>pear 
at  the  time  appointed  for  the  hearing,  it 
amounts  to  a  disconttnuanoe  unless  tiie  puties 
consent  to  go  on  with  the  cause.  Lynsky  y. 
Pehdegrasi,  2  £.  D.  Smith,  43;  Green  y. 
Angd,  13  Johns.  469;  Sjprague  y.  Shed,  9 
id.  140;  Stoddard  v.  Holmes,  I  Cow.  245. 

But  where  the  justice  or  the  plaintiff  is 
absent  a  short  time  after  the  hour,  it  does  not 
amount  to  a  discontinuance  if  the  defendant 
is  apprised  of  the  proceedings.  Eoeretty.IAsk^ 
1  Code  R.  70;  ComeU  y.  Bennett,  11  Barb, 
657 ;  Barber  v.  Parker,  11  Wend.  51 ;  BoW- 
win  v.  Carter,  15  Johns.  496;  MyerLFiaher, 
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id.  504;  WMe  ▼.  Bwnn,  11  id.  459.     See 
also  WUcox  y.  Clement^  4  Denio,  160. 

n.  Appeaxance  of  In&nt   defend- 

ajlts. — After  the  service  and  return  of  pro- 
cess the  justice  does  not  gain  jurisdiction 


OTer  the  person  of  the  infant  until  a  guardian 
has  been  appointed.  Nothing  can  be  done  in 
the  cause  until  the  appointment  has  been 
made.  Harvey  v.  Larger  51  Barb.  2^. 


XI.   AlXIOUBNMENTS. 


o.  On  motion  of  the  Justice. — On  his 

own  motion,  a  justice  may  adjourn  a  cause  on 
the  return  day,  for  a  time  not  exceeding  eight 
days.  Nellis  ▼.  McCUm,  35  Barb.  115. 
Thompson  v.  Sayre^  1  Denio,  175.  See  2 
Wait's  Law  and  Prac.  335. 

h.  By  consent. — When  parties  consent 
to  an  irregular  adjournment,  neither  can  take 
advantage  of  it  on  ^>peal.  BedfiM  v.  ¥U>^ 
rence^  2  £.  D.  Smith,  339;  Mason  t.  Camp- 
heUy  1  Hilt.  291;  and  consent  in  express 
terms  is  not  necessary,  id.  and  Fiero  v.  R^- 
noldsy  20  Barb.  275 ;  KUmore  v.  Sudam,  7 
Johns.  529. 

Parties  majr  consent  to  adjourn,  and  that 
if  a  certain  witness  does  not  attend  that  the 
justice  may  further  acyoum  the  cause.  JRich- 
ardson  t.  Brown,  1  Cow.  255. 

On  a  written  consent,  the  justice  adjourned 
a  cause  in  the  absence  of  both  parties,  held, 
that  the  a4joumment  was  void.  Weeks  v. 
Lyon,  18  Barb.  530.  See  also  Delandv,  Rich- 
ardson, 4  Denio,  95*.  On  a  day  before  the 
adjourned  day,  one  went  before  the  justice 
and  made  oath  that  he  was  authorized  by  both 
parties  to  ask  a  further  adjournment,  on 
which  such  further  adioumment  was  granted, 
held  erroneous.  Dwmd  v.  Bkhardson,  4 
Denio,  95. 

c.  Discretion  of  Jtistioes.— A  justice 

of  the  peace  has  a  discretion  as  to  granting  or 
reftiaing  an  acyoumment  and  only  an  abuse  of 
that  discretion  will  warrant  a  reversal  of  the 
judgment.  Irroy  y.  Nathan,  4  £.  D.  Smith,  68 ; 
Onderdonk  ▼.  AmleU,  3  Hill,  323 ;  Pease  y. 
Gleason,  8  Johns.  409.  But  such  discretion 
is  limited  by  the  period  within  which  they 
haye  the  power  to  adjourn,  and  which  is 
allowed  by  law.  Hogan  y.  Baker,  2  £.  D. 
Smith,  22,  (29). 

d.  Irregulax  a4ioumment~Where  a 

justice  ma^  adjourn  a  cause  on  his  own  mo- 
tion, but  mstead  of  which,  he  adjourns  on 
the  application  of  the  defendant,  without  re- 
quiring bail,  and  the  plaintiff  objects  thereto, 
it  will  be  held  erroneous.  Peck  y.  Andrews, 
32  Barb.  445. 

The  judgment  will  be  reyersed  if  there  has 
been  an  iireguiar  adjournment.  McCuUum  y. 
McClare,  3  Abb.  106;  S.  0.1  Hilt.  140; 
Hogan  y.  Baker,  2  S.  D.  Smith,  22;  KimbaU 
y.  Mack,  10  Wend.  497;  Wight  y.  MeClave, 
3  S.  D.  Smith,  316 ;  AberhaU  y.  Roach,  id. 
345.  S.  0. 11  How.  95 ;  Payne  y.  Wheeler, 
15  Johns.  492;  MCarthy  y.  M>Pherson,  11 
id.  407 ;  Proudfit  y.  Henman,  8  Johns.  391 ; 
Palmer  y.  Qreen,  1.  Johns:  Gas.  101 ;  CMden 
y.  Dopkin,  3  Gaines,  171.  A  judgment  is  not 
yoid  because  there  has  been  an  improper  ad- 


journment ;  it  is  good  until  reyersed.  Hard 
y.  Shipman,  6  Barb.  621.  See  also  Humphry 
y.  Persons,  23  id.  313,  (318) ;  S.  G.  on  ap- 
peal, 15  N.  Y.  (1  Smith),  595,  sub  nom. 
Humphrey  y.  Parsons, 

e.  Refusing  a4ioumment.— If  the 

justice  refuses  to  grant  an  adjournment,  to 
which  a  party  shows  himself  entitled,  it  is 
error ;  and  so  if  a  justice  imposes  improper 
conditions  of  adjournment.  Cross  y.  Moulton, 
15  Johns.  469 ;  Annin  y.  Chase,  13  id.  462; 
Beekman  y.  Wright,  11  id.  442;  Hemstract 
Y.Youngs,  9  id.  364;  Eastony.  Coe,  2  id.  383. 
An  oral  application,  unsupported  by  oath, 
may  be  properly  refused.  Edwards  y.  Drew, 
2  £.  D.  Smith,  55. 

/.  Non-atteiidaiice  of  witnesses.— 

A  party  on  tendering  security  may  have  a 
second  acyoumment  aifter  issae  joiiMd,  if  he 
shows  by  affldarit  the  want  of  a  material  wit- 
ness. Edwards  y.  Drew,  subd.  e,  st»pra ;  Far^ 
rifigton  y.  Paiffne,  15  Johns.  432;  8t  John  y. 
Benedict,  12  id.  418 ;  Powers  y.  Lockwood,  9 
id.  133;  and  in  cases  cited  under  subd.  e. 
Such  application  will  not  be  granted  as  a  mat- 
ter of  right  after  the  jury  has  been  impan- 
elled, nor  while  the  tnal  is  proceeding 
MaUhews  y.  Fiestd,  2  £.  D.  Smith,  90;  Par- 
melee  V.  Thompson,  7  Hill,  77 ;  Fink  y.  Hall 
8  Johns.  437 ;  PoUock  y.  Ehle,  2  £.  D.  Smith] 
541 ;  Story  v.  Bishop,  4  id.  423.  Where  an 
adjournment  was  granted  to  the  plaintiff  after 
the  trial  was  commenced,  to  enable  him  to 
procure  witnesses,  the  judgment  was  held 
erroneous.  AberhaU  y.  Roach,  11  How.  95 ; 
S.  0.  3  E.  D.  Smith,  345. 

An  adjournment  may  properly  be  refused 
if  the  other  party  will  admit  the  (acts  ex- 
pected to  be  proyed  by  such  witness.  BrxU  v. 
Lord,  14  Johns.  341.  See  also  Howard  y. 
Freeman,  3  Abb.  N.  S.  292,  (296);  S.  C.  6 
Rob.  611;  7  Rob.  25. 

g-  Affidavit   to  procure  a4iotim- 

ment.  —  The  affidavit  must  state  that  the 
party  cannot  safely  proceed  to  trial  in  the 
absence  of  the  witness  desired.  Lynsky  y. 
Pendergrast,  2  £.  D.  Smith,  43. 

It  must  show  that  the  party  has  used  due 
diligence  to  obtain  the  attendance  of  such 
witness,  and  that  there  is  a  reasonable  prospect 
of  procuring  his  attendance  on  the  adjournment 
day.  CristmanY,Paul,  16  How.  17;  Onder- 
donk  y.  RanieU,  3  Hill,  323. 

The  affidavit  may  be  made  by  the  attorney  oi 
the  applicant.  Seers  y.  Grandy,  1  Johns.  514 

h  The  seouiity  on  adUonmmenI 

must  be  in  writing  and  ez]Mress  the  purpose 
for  which  it  is  giyen.  Stewart  y.  McGuin,  1 
Cow.  99 ;  M'NuU  v.  Johnson,  7  Johns.  18. 
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Then  is  no  |««8cribed  form.  lb. 

If  the  written  agreement  omits  the  claase 
relessing  the  surety,  if  the  defendant  shall 
surrender  himself  on  the  execution,  the  surety 
vnW  not  be  released  but  must  pay  the  judg- 
ment. Fand^  v.  Cuyler,  1  Wend.  464. 

i.  Non  -  appearanoe  on  acUoum- 

xnent. — Where  the  defendant  demanded  a 
jury,  and  finiled  to  appe%r  on  the  adjourned 
day,  held  that  it  was  iroper  to  proceed  to 
trial  without  a  jury  a  id  the  judnnent  was 
sustained.  KUpatricky,  Carry  S  Abb.  117. 

Where  the  Justice  granted  an  adjournment 
on  the  condition  that  if  the  defendant  filed 
security  he  should  have  a  further  adjourn- 
ment, and  the  scwiurity  was  filed  but  the 
defendant  did  not  appear  on  the  adjourned 
dsy;  it  was  held,  that  the  judgment  taken  in 
the  absence  of  the  defendant  was  regolar. 
Muber  ▼.  Held,  3  Abb.  110. 

j.  Cause  liiald  open.— If  a  justice 

after  calling  a  cause,  refuses  a  party's  appli- 
cation for  adjournment  and  afterwards  leaves 
the  court  room,  the  party  is  not  bound  to  wait 
in  total  uncertainty  for  his  return.  Lynsky  v. 
JPendegrast,  2  £.  D.  Smith,  43. 

Wher^  a  cause  is  improperly  held  open  and 
the  parties  afterwards  so  to  trial  on  the 
merits,  the  defect  is  cured.  Seymour  t.  Bradr 
fiMy  35  Barb.  49. 

h.  Holding  court  oyer  from  day 


to  day. — ^This  may  be  done  if  the  exigencies 
of  the  case  require  it,  and  if  the  defendant 
does  not  take  notice  of  it  and  attend,  the  trial 
may  proceed  without  him.  Day  v.  Wilber,  2 
Games,  134,  (137). 

This  cannot  be  done  however  for  the  pur- 
pose merely  of  producing  further  proof  unless 
the  parties  consent.    St^  t.  Bishop,  4  E.  D 
Smith,  423 ;  Qreen  v.  Angel,  13  Johns.  469 ; 
and  cases  cited  under  subd.  /,  supra. 

The  justice  ought  not  to  suspend  a  trial 
after  it  has  commenced  unless  by  consent. 
Fairbanks  v.  Corlies,  1  Abb.  150,  (152) ;  S. 
0.  3  £.  D.  Smith,  582 ;  Oiberton  y.  Ginochio, 
1  Hilt.  218 ;  Redfield  v.  Florence,  2  £.  D. 
Smith,  340 ;  and  cases  cited,  supra. 

I.  Commencement  of  trial.— The  in- 

Testigation  of  the  merits  by  the  examination 
of  witnesses  or  other  testimony,  is  such  a 
commencement  of  the  trial  as  to  preclude  the 
demand  of  a  jury  trial.  Bay  less  v.  Crany,  1 
Cow.  86. 

When  the  parties  said  they  were  ready,  the 
defendant  admitted  part  of  the  plaintiff's 
claim,  and  a  witness  was  being  sworn,  it  was 
held  a  commencement  of  the  trial.  Gaie  v. 
Barnes,  1  Cow.  235,  r237.) 

Otherwise,  where  the  justice  had  merely 
inspected  the  account.  Olney  ▼.  Bacon,  1 
Johns.  142. 


§  54.  [*''•]  Jurisdiction  in  civil  actions  limited. 
But  no  justice  of  the  peace  shall  have  cognizance  of  a  civil  action. 
1/  in  which  the  people  of  this  State  are  a  party,  excepting  for  penalties 
not  exceeding  one  hundred  dollars. 

2.  Nor  where  the  title  to  real  property  shall  come  in  question,  as  pro- 
vided by  sections  55  to  62,  both  inclusive. 

3.  Nor  of  a  civil  action  for  an. assault,  battery,  false  imprisonment, 
libel,  slander,  malicious  prosecution,  criminal  conversation  or  seduction. 

4.  Nor  of  a  matter  of  account  where  the  sum  total  of  the  accounts  of 
both  parties,  proved  to  the  satisfaction  of  the  justice,  shall  exceed  four 
hundred  dollars. 

5.  Nor  of  an  action  against  an  executor  or  administrator,  as  such. 

See  2  Wait's  Law  and  Pract.  28  to  38. 


I.   JUSIIGES  OF  THE  PeACE   HaVB   NoT  JURISDICTION. 


a.  General. — Courts  of  justices  of  the 
peace  can  exercise  no  jurisdiction  except 
where  by  statute  it  is  expressly  and  distincUy 
conferred.  Warden  ▼.  Brown,  14  How.  32/. 
2  Wait's  Law  and  Pract.  4. 

h.  False  return. — An  action  against  a 
instice  for  a  false  return,  cannot  be  brought 
before  another  justice.  Worden  ▼.  Brown,  14 
How.  327. 

e.  Fraud  in  the  sale  of  real  estate. 

—An  action  cannot  be  maintained  before  a 
justice  of  the  peace  for  damages  for  fraud  in 


the  sale  of  real  estate.  White  ▼.  Sea/oer,  25 
Barb.  235. 

d.  Separate  estate  of  married  wo- 

xneXL — ^An  action  to  charge  the  separate 
estate  of  married  women  cannot  be  maintain- 
ed in  a  justices'  court,  nor  purely  equitable 
actions  of  any  kind.  Coon  v.  Brook,  21  Barb. 
546. 

c.  Converting  property.— In  an  ac- 
tion for  the  oonyersion  of  personal  property  if 
the  plaintiff's  demands  exceed  the  jurisdic- 
tion of  the  justice,  though  it  be  a  clerical 


72 


■JcsnoBs'  GpinoB. 


[§54. 


error,  the  judgment  will  be  revened.  BeBit^ 
ger  v.  F&rd,  14  Barb.  250;  S.  G.  again,  21 
Barb.  311. 

Where  the  claim  is  for  9200,  and  oveTy  the 
justice  does  not  lose  iurisdiction ;  the  words 
"  and  over  "  being  void  for  uncertainty.  Bock' 
well  V.  Ferine,  5  Barb.  573. 

/.  Justice  dlsquallfied.-'The  sutute 

depriving  a  justice  of  his^  jurisdiction  on  be- 
coming an  inn-keeper,  i^iplies  to  bis  civil  juns^ 
diction.  Bice  v.  MUk8,  7  Barb.  337.  The 
jurisdiction  of  a  justice  who  is  an  inn-keeper 
at  the  time  of  his  election  is  not  affected  by 
the  statute,  id. ;  and  Par  melee  v.  Thompson^ 
7  HiU,  77.    See  2  R.  S.  226,  §  6. 

The  statute  which  declares  that  no  judge 
can  sit  in  a  cause  in  which  he  is  interested  or 
related  to  either  of  the  parties,  &c.,  extends 
to  justices  of  the  peace.  Baldwin  v.  Mc Arthur^ 
17  Barb.  415 ;  Edwards  v.  BusaeU,  21  Wend. 
63;  Chapin  v.  ChurchUl,  12  How.  367.  See 
also  Matter  of  Hopper,  5  Paige,  489.  See 
also  Laws  of  1847,  chap.  280,  §  81,  forbidding 
a  judge  to  act  in  a  cause  in  which  he  has  been 
counsel,  and  which  applies  to  justices  of  the 
peace.  Carrvngton  v.  Andrews,  12  Abb.  348. 


In  an  action  against  a  oorporaticHi,  if  the 

justice  is  related  to  one  of  the  stockholders 
of  such  corporation,  it  deprives  him  of  juris- 
diction in  such  action.  Place  v.  BuUemuU 
Woolen  and  Cotton  Manufacturing  Co.  28 
Barb.  503;  Rev'd  on  appeal,  see  26  How.  601, 
note. 

A  justice  is  not  disqualified  because  be  ham 
been  a  juror  in  an  action  between  the  same 
parties,  for  the  same  cause  of  action  wherein 
a  verdict  was  rendered  for  the  plaintiff.  Tr€ivi$ 
V.  Jenkins,  30  How.  152. 

The  provision  of  the  judiciary  act  which 
forbids  the  partner  or  clerk  of  a  judge  prac- 
ticing before  him,  does  not  apply  to  justices 
of  the  peace.  'Fox  v.  Jackson,  8  Barb.  355. 

g.  Assault. — A  justice  of  the  peace  has 
not  jurisdiction  of  an  action  for  an  injury  to 
property  amounting  to  an  assault  on  the.  per- 
son. Bich  V.  Hogeboom,  4  Denio,  453.  See 
Chapin  v.  Cole,  38  How.  481. 

The  justice  may  allow  such  an  amendment 
of  the  pleading,  as  to  make  it  simpler  an  ac- 
tion for  an  injury  to  property.  Bull  v.  Colton, 
22  Barb.  94.  See  2  Wait's  Law  and  Pract. 
36. 


II.  Under  Subdivision  4. 


a.  Contested  demands.— Where  con- 
tested demands  are  proved  which  amount  in 
the  aggregate  to  more  than  four  hundred  dol- 
lars the  justice  has  no  jurisdiction.  StUwell  v. 
Staples,  3  Abb.  365;  S.  0.  5  Duer,  691; 
Brady  v.  Durbrow,  2  E.  D.  Smith,  78 ;  Par- 
ker V.  Eatm,  25  Barb.  122. 

The  account  must  be  unliquidated ;  thus  a 
payment  on  account  is  not  such  a  contested 
demand  as  to  come  within  the  rule,  unless  the 
balance  exceeds  #400.  Abernatky  v.  Aber- 
nathy,  2  Cow.  413. 

A  distinct  claim,  as  a  set-off,  will  bring  the 
account  within  the  rule.  Gryffen  v.  Btowr^ 
53  Barb.  428 ;  S.  C.  35  How.  372;  Matteson 
V.  Bloomfield,  10  Wend.  555,  and  note,  id.  557. 

b.  Payments  on  account.— Where  a 

claim  is  reduced  by  payments  from  9400  to 
986,  it  is  not  such  a  case  of  mutual  accounts 
as  will  oust  the  justice  of  jurisdiction ;  pay- 
ments on  an  account  are  not  properly  items  of 
that  account.  But  it  is  otherwise  where  the 
items  endeavored  to  be  set-off,  constitute  an 
affirmative  claim,  and  have  not  been  appro-, 
priated  as  payments  on  the  account.  Griffen 
V.  Brovm,  53  Barb,  428 ;  S.  0.  35  How.  372; 
Ward  V.  Ingraham,  J  E.  D.  Smith,  538  ;  Mat- 
teson V.  Bloomfield,  10  Wend.  555. 

Payments  are  not  demands,  but  extinguish 
the  debt  pro  tanto,  Crim  v.  Cronkkite,  15 
How.  250,  and  cases  supra. 

Where  the  plaintiff's  claim  amounted  to 
9260.92  and  the  defendant's  payments  and 
counter  claim  amounted  to  9232.21,  of  which 
995.85  were  found  to  be  payments,  held,  that 
the  justice  might  have  had  jurisdiction.  Id. 

Where,  under  an  agreement,  the  purchaser 
of  an  unfinished  house  retained  9500  of  the 


purchase  money  to  apply  toward  the  comple- 
tion of  the  house,  and  in  an  action  to  recover 
a  portion  of  that  sum,  brought  in  the  common 
pleas,  it  appeared  that  the  money  had  been 
expended  in  accordance  with  the  agreement, 
held,  that  it  was  a  payment,  and  not  a  case  oi 
mutual  accounts  within  this  section.  Brady 
v.  Durbrow,  2  E.  D.  Smith,  78,  <81.) 

c.  Accoiints  proved.  — The  accounts 
must  be  proved  to  the  justice  by  legal  evi 
denoe.  Parker  v.  Eaton,  25  Barb.  122,  (125.) 

Items  of  account  admitted  on  the  trial  are 
proved.  StilweU  v.  Staples,  3  Abb.  365;  S.  0, 
6  Duer,  691. 

d.  Discontinuance  of  the  action.— 

As  soon  as  it  is  proved  to  the  satisfaction  of 
the  justice  that  the  mutual  accounts  exceed 
9400,  the  justice  should  enter  a  judgment  of 
discontinuance,  with  costs,  ib.  See  §  304, 
post,  and  notes ;  Parker  v.  Eaton,  25  Barb. 
122. 

It  is  not  necessary  that  a  plaintiff  be  dis- 
missed from  a  justice's  court  before  he  may 
maintain  his  action  in  a  higher  court.  StUwell 
V.  Staples,  supra. 

e.  Finding  of  the  justice.— The  finding 

of  the  justice  that  the  mutual  aocouuts  exceed 
9400  is  as  conclusive  as  any  other  finding  of 
fact,  and  will  not  be  reviewed  on  an  appeal. 
Parker  v.  Eaton,  25  Barb.  122. 

Where  the  accounts  of  both  parties  exceed 
9400,  the  justice  has  jurisdiction  until  he  de- 
cides that  such  is  the  case.  And  if,  at  the 
close  of  the  plaintiff's  testimony,  the  defend- 
ant objects  to  the  jurisdiction  on  this  account, 
and  the  case  is  dismissed,  he  is  estopped  from 
asserting  that  the  justice  had  jurisdiction. 
Such  finding  by  the  justice  is  a  judicial  find* 


§  55.] 

ing,  and  all  prenmiptioiis  are  to  be  taken  in 
fayor  of  sostaming  the  adjudication.  Gladdn 
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T.  ZeUery  52  Barb.  147. 
and  Pract.  36,  37. 
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See  2  Waifs  Lav 


§  55«  [48].  Answer  of  title  to  land. 

In  every  action  bi'ought  iy  a  court  of  justice  of  the  peace,  where  the 
title  to  real  pi-operty  shall  come  in  question,  the  defendant  may,  either 
with  or  without  other  matter  of  defense,  set  forth  in  his  answer  any  matter 
showing  that  such  title  will  come  in  question.  Such  answer  shall  be  in 
writing,  signed  by  the  defendant  or  his  attorney,  and  delivered  to  the 
justice.  The  justice  shall  thereupon  countei*sigu  the  same  and  deliver  it 
to  the  plaintiff. 

See  2  Wait's  Law  and  Pract.  245  to  254. 


I.  Whbn  Tttle  Abises. 


a.  Bight  of  way. — Where  the  defendant 
sets  up  a  right  of  way,  it  brings  the  title  to 
land  in  question.  AUeman  ▼.  Dey,  49  Barb. 
641,  (645).  See  2  Wait's  Law  and  Pract.  29 
to  36.  Where  the  plaintiff  alleged  a  pre- 
Bumptire  right  of  way  through  premises,  and 
received  an  injuiy  there,  for  which  he  claimed 
damages,  the  defendant  alleging  trespass  on 
the^art  of  the  plaintiff,  held  that  the  question 
of  title  arose,  but  the  case  was  decided  on 
other  grounds.  Baulston  v.  Clarky  3  E.  D. 
Smith,  366,  (373).  Where  the  defendant 
hijnself  proves  the  right  of  way  alleged  by 
the  plaintiff,  but  subject  to  certain  restric- 
tions, held  that  title  did  not  arise.  Hfxstinga 
Y.  Glenn,  1  £.  D.  Smith,  402.  The  question 
of  right  of  way,  whether  public  or  private, 
raises  the  question  of  title.  LittU  v.  Denn, 
34  N.  Y.  C7  Tiff.)  452;  S.  0.  1  Keyes,  235; 
34  How.  68. 

h,  Lfticense.-rWhen  the  defendant  sets  up 
that  he  was  lawfully  in  possession,  by  permis- 
sion of  the  plaintiff,  the  question  of  title  does 
not  arise.  Craven  v.  Pricey  53  Barb.  442 ;  S. 
C.  37  How.  15. 

The  justification  of  an  alleged  trespass  by 
setting  up  a  license,  does  not  bring  the  ques- 
tion of  title  in  issue.  Utter  v.  Gifford,  25 
How.  289 ;  MuUer  v.  Bayardy  15  Abb.  449 ; 
LaunUe  v.  Bamuniy  4  Sandf.  637.  Unless 
the  plaintiff's  title  is  traversed  by  the  answer. 
(fBeiHy  v.  DameSy  4  Sandf.  722. 

c.  Agreement  for  sale.— Where  the 

plaintiff  alleged  ownership,  and  a  trespass, 
the  defendant  justifying  under  a  contract  of 
sale,  containing  certain  reservations,  etc.,  held 
that  the  title  to  real  estate  came  in  question. 
Powdl  V.  Busty  1  Code  R.  N.  S.  172;  S.  C.  8 
Barb.  567. 

Where  the  defendant  justified  an  entry 
under  an  executory  contract  of  sale  which 
authorized  the  vendor  to  re-enter  on  the  non- 
payment of  purchase  money,  held  that  the 
question  of  title  did  not  arise,  but  it  was  an 
Issue  on  a  license.  DolittU  v.  Eddy,  7  Barb. 
74.    See  subd.  6,  supra, 

d.  Possession. — The  question  of  actual 

10 


possession  is  not  a  question  of  title  under  the 
statute.  FVedonia  and  SindairviUe  Plank 
Boad  Co.  V.  WaUy  27  Barb.  214;  Ehle  v. 
QiMckenbosSy  6  Hill,  557;  Ba^bane  v.  Me- 
ConneUy  21  N.  Y.  (7  Smith)  466;  Aff'g  S.  C. 
20  Barb.  311. 

The  question  of  ** title"  in  the  statute, 
means  an  issue  on  the  right  of  possession. 
E?Ue  V.  QuackenbosSy  6  Hill,  537.  See  also 
Smith  V.  BiggSy  2  Duer,  622. 

e.  Ownership. — The  question  of  title  is 
always  a  question  of  ownership ;  and  where 
in  an  action  to  recover  damages  fbr  the  breach 
of  a  contract  to  convey  lands,  and  the  only 
issue  was,  whether  an  inchoate  right  of  dower 
was  a  subsisting  incumbrance,  held  that  the 
question  of  title  did  not  arise.  Smith  v.  BiggSy 
2  Duer,  622.  Where  the  complaint  alleges 
ownership,  and  the  answer  is  a  general  denial, 
the  title  to  real  estate  is  in  question.  Main  V( 
Coapery  25  N.  Y.  (11  Smith),  180;  Aff'g 
S.  0.  26  Barb.  468. 

There  is  no  difibrence  between  the  occupancy 
by  the  Indians  of  their  reservations,  and  their 
title  thereto ;  hence,  when  an  answer  sets  up 
such  occupancy,  the  question  of  title  arises. 
Smith  V.  Mitteny  13  How.  325. 

In  an  action  to  abate  a  nuisance,  if  the  de 
fendant  denies  that  he  is  the  owner  of  the 
premises,  this  raises  the  question  of  title. 
Begina  v.  Harden,  18  £ng.  Law  and  £q.  R. 
403. 

/.  Highway. — Where  the  defendant  jus 
tified  an  alleged  trespass  as  the  ground  that 
the  loctis  in  quo  was  a  public  highway,  held 
that  the  question  of  title  arose.  Heath  v.  Bar- 
mouTy  53  Barb.  444;  S.  0.  35  How.  1;  Fre- 
donia  and  SindcurvUle  Plank  Boad  Co.  v. 
Waity  27  Barb.  214 ;  WhiUng  v.  Dudley y  19 
Wend.  373;  BandaU  v.  Crandally  6  Hill,  342. 
See  also  Saunders  v.  Wilson,  15  Wend.  338. 

g^  Forfiditure.  —  Where  the  complaint 
alleged  a  forfeiture  and  prayed  a  recovery  of 
possession,  held  that  title  must  be  shown  to 
maintain  the  action,  and  hence  the  action 
could  not  be  maintained  in  a  justice's  court. 
Snyder  v.  B^er,  3  E.  D.  Smith,  235,  (243.) 
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h.  Plaintiff  a  trespsaeser.— In  an  ac- 
tion for  damages  for  the  bite  of  a  dog,  etc.,  if 
the  defendant  sets  up  that  the  plaintiff  was  a 
trespasser  at  the  time  of  the  mjury,  it  does 
not  raise  the  question  of  title.  Pierret  v.  Mot- 
hr,  3  £.  D.  Smith,  574. 

«.  Tax  on  wrong  land.-7-In  an  action 

to  recover  a  tax  paid  by  mistake  by  the 
plaintiff,  on  a  lot  ofmed  by  the  defendant, 
where  the  defendant's  title  was  not  disputed 
on  the  trial,. held  that  the  title  did  not  come 
in  question.  Nixon  y.  JenkinSy  1  Hilt.  318. 

j.  Claiming  title  &I86I7.— In  an  ac- 
tion for  fraud,  m  falsely  claiming  title  to  real 
estate  and  thereby  obtaining  money,  etc.,  the 
defendant  plead  the  general  issue,  which  raised 
the  question  of  title,  as  the  pliuntiff  must  show 
the  falsity  of  tlie  defendant's  representations. 
Brooks  V.  DdrympUy  1  Manning's  Mich.  R. 
145. 

k.  Title  must  be  disputed.— Unless 

the  title  is  disputed,  the  justice  will  retain  his 
jurisdiction,  although  it  may  be  necessary  to 
establish  such  title  in  order  to  maintain  the 
action.  Fredoma  and  SinclairvUU  Plank  Bo€td 
Co.  y.  Wait,  27  Barb.  214  (217);  Bdlaws  v. 
Sadcetty  15  id.  96  (102);  Adams  y.  Bivers, 
11  id.  390;  Browne  y.  ScofiMy  8  id.  239; 
Koon  y.  Maeuzany  6  Hill,  44.  See  2  Wait's 
Law  and  Pract.  29,  30,  34. 

I.  Ckdlateral  evidence   of  title.— 

When  eyidences  of  title  are  introduced  col- 
laterally, the  justice  may  receiye  them  the 
same  as  other  eyidence  ana  retain  his  jurisfdic- 


tion.  NiMU  y.  Bainy  27  How.  286 ;  S.  C 
42  Barb.  353. 

m.  When  plea  may  be  interposed. 

Wheneyer,  dunng  the  trial,  the  defendant  dis- 
putes the  plaintiff's  title,  if  the  latter  has 
shown  title,  it  is  the  duty  of  the  justice  to  dis- 
miss the  action.  Main  y.  Cooper,  25  N.  Y. 
(11  Smith),  180;  Aff'g  S.  C.  26  Barb.  468. 
In  the  county  court  it  has  been  held,  in 
two  cases,  that  title  might  be  plead  at  any 
time  before  judgment.  Weeks  y.  Strohley  36 
How.  123;  Hinds  y.  PagCy  6  Abb.  N.  S.  58. 
But  see  2  Wait's  Law  and  Piract.  245,  246. 

n.  Title  admitted.— Where,  ip  an  action 
for  trespass,  the  defendant  admitt^  that  the 
plaintiff  was  the  owner  of  the  premises  de- 
scribed in  the  complaint,  but  denied  that  the^ 
alleged  trespass  was  committed  on  such  lands, 
held  that  ttie  question  of  title  did  not  arise. 
HeiniM  y.  DeUingery  28  How.  39.  See  also 
Cnwen  y.  Price,  53  Barb.  442;  Aff'g  S.  G. 
37  How.  15. 

0.  Limitation  of  title. — In  an  action  of 
trespass  the  defendant  did  not  plead  title,  but 
introduced  deeds  ta  show  a  limitation  of  the 
plaintiff's  title,  held  that  the  eyidence  was  in- 
admissible for  such  purpose,  as  it  raised  the 
question  of  title.  AUeman  y.  Dey,  49  Barb. 
641,  (644.) 

P'  Costs. — As  to  costs  in  the  supreme 
court  after  a  discontinuance  of  the  action  in 
a  justice's  court,  see  §  51, post,  and  notes  under 
subd.  1  of  §  W4y  post. 


§  56.  [49.]  (Am'd  1851, 1858.)  Undertaking  therein. 

At  the  time  of  answering,  the  defendant  shall  deliver  to  the  justice  a 
written  undertaking,  executed  by  at  least  one  sufficient  surety,  and  ap- 
proved by  the  justice,  tQ  the  effect  that  if  the  plaintiff  shall,  within  twenty 
days  thereafter,  deposit  with  the  justice  a  summons  and  complaint  in  uu 
action  in  the  supreme  court  for  the  same  cause,  the  defendant  will,  within 
twenty  days  after  such  deposit,  give  an  admission  in  writing  of  the  $ervice 
thereof. 

Where  the  defendant  was  arrested  in  the  action  before  the  justice,  the 
undertaking  shall  fUrther  provide,  that  he  will,  at  all  times,  render  himself 
amenable  to  the  process  of  the  court  during  the  pendency  of  the  action, 
and  to  such  as  may  be  issued  to  enforce  the  judgment  therein.  Li  case  of 
fiiilure  to  comply  with  the  undertaking,  the  surety  shall  be  liable,  not 
exceeding  one  hundred  dollars. 


I.   The  Undertaking. 


a,  Without  seal. — Tbe  undertaking  need 
liot  be  sealed,  or  express  a  consideration.  It 
must  be  executed  oy  at  least  one  sufficient 
surety.  Thompson  ▼.  Blanchard,  3  N.  Y.  (3 
Gomst.),  335 ;  Seacord  v.  Morgan,  4  Abb.  N. 
S.  249 ;  S.  0.  35  How.  487 ;  3  Keyes,  636, 
Aff'g  17  How.  394.  See  also  Eoberts  v.  Bon- 
neU,  31  N.  Y.  (4  Tiff.),  446 ;  S.  0. 1  Abb.  N. 


S.  4;  Rev'g  S.  0.  10  Abb.  4M;  Slack  ▼. 
Heath,  4  E.  D.  Smith,  95. 

h.  To  remain  with  justioe.— The 

proper  course  is  for  the  justice  to  retain  the 
undertaking  until  a  breach  of  its  conditions, 
when  it  should  be  delivered  to  the  plaintiff. 
2  Wait's  Law  and  Pract.  249. 


%  57,  59.] 


JUSTIGBS'  COUBTS. 


e.  When  may  be  glvea. — As  to  the  l  and  the  undertaking  given, 
time  when  the  plea  of  title  may  be  interposed  j  m,  §  55,  ante^  p.  74. 

II.  New  Action. 
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note  I,  subd. 


a.  Admission  of  service.— It  is  the 

doty  of  the  defendant  to  ascertain  whether 
the  summons  and  complaint  in  a  new  action, 
have  been  deposited  with  the  justice.  Davis  v. 
Jones,  4  How.  340 ;  S.  0.  3  Code  R.  63. 

The  plaintiff  may  waive  a  literal  compliance 
with  the  statute.  Thus,  where  the  defendant 
did  not  give  a  written  admission,  but  put  in  an 
answer  to  the  action  in  the  supreme  court, 
and  it  was  received  without  objection  by  the 
nlaantiff,  it  was  held  a  waiver  of  objection 


and  a  substantia]  compliance  with  the  statute. 
Wiggins  v.  TdUmage,  7  How.  404. 

h,  AoUon  on  the  undertaking.— 

Where  the  defendant  failed  to  give  a  written 
admission  of  service  within  twenty  days  after 
the  summons  and  complaint  were  deposited, 
and  an  action  was  brought  on  the  undertak- 
ing, it  was  held  that  the  court  had  no  power 
to  relieve  the  sureties  by  allowing  the  defend- 
ant to  admit  service.  Davis  v.  Janes,  4  How 
340;  8.  C.  Code  R.  63. 


§  .5T.  r^O.]  (Am*d  185t,  1858.)  Suit  before  jnetice  to  be  discontinued. 

Upon  the  delivery  of  the  undertaking  to  Jthe  justice,  the  action  before 
him  shall  be  discontinued,  and  each  party  shall  pay  his  own  costs.  The 
costs  so  paid  by  either  party  shall  be*allowed  to  him,  if  he  recover  costs  in 
the  action  to  be  brought  for  the  same  cause  in  the  supreme  court.  If  no 
such  action  be  brought  within  thirty  days  after  the  deliveiy  of  the  under- 
taking, the  defendant's  costs  before  the  justice  may  be  recovered  of  the 
plaintiff. 

See  2  Waifs  Law  and  Prut.  247  to  251. 


§58.  [51*]  Proceedings  if  undertaking  not  given. 

If  the  undertaking  be  not  delivered  to  the  justice,  he  shall  have  juris- 
diction of  the  cause,  and  shall  proceed  therein  ;  and  the  defendant  shall  be 
precluded,  in  his  defense,  from  drawing  the  title  in  question. 

I.  Plea  a  Nuixfty. 


A  plea  of  title  is  a  nullity  unle.ss  the  under- 
taking is  given.  lAUle  ▼.  Dewn,  34  N.  T.  (7 
Tiff.),  452 ;  S.  C.  1  Keyes,  235 ;  34  How.  68. 
See  2  Albany  Law  Journal,  207;  38  How. 


288,  note,  which  state  that  the  court  were 
equally  divided,  and  upon  a  reargument  of 
the  case  it  was  reyersed,  instead  of  being 
affirmed. 


II.  Etidenoe  Inadmissible. 


In  an  action  of  trespass,  the  defendant,  if 
he  does  not  plead  title,  will  not  be  permitted 
on  the  trial  to  put  deeds  in  evidence  for  the 


purpose  of  showing  a  limitation  of  the  plain- 
tiff's title,  as  such  evidence  draws  the  title  in 
question.  AUsmany.Dey,^  Barb.  641,  (644.) 


§  59.  [52.  j  (Am'd  1849.)  Proceedings  if  undertaking  not  given. 

If,  however,  it  appear  on  the  trial,  from  the  plaintiff's  own  showing,  that 
the  title  to  real  property  is  in  question,  and  such  title  shall  be  disputed  by 
the  defendant,  the  justice  shall  dismiss  the  action,  and  render  judgment 
against  the  plaintiff  for  the  costs. 


L  No  JuRiSDioriON. 

When  it  appears,  nnder  this  section,  that 
the  title  to  real  property  is  in  (Question,  it  is 
the  duty  of  the  justice  to  dismiss 4he  action, 
as  further  proceedings  would  be  void.  Gage 


Consent  of  Parties. 

▼.  HiUy  43  Barb.  44 ;  PoweU  v.  Rust,  1  Code, 
R.  N.  S.  172;  S.  0.  8  Barb.  567.  Consent  of 
the  parties  will  not  confer  jurisdiction  on  the 
justice.  Striker  v.  MoU,  6  Wend.  465. 


1 
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AcnON  IN  SUFBBMB  COUBT. 

n.  Title  must  bb  Disputed. 


[H  60,  61, 


Where  the  title  of  neither  party  is  disputed, 
though  evidence  be  given  of  title,  it  does  not 
oust  the  justice  of  jurisdiction.  Bc^et  t. 
Sehofield,  i  Keyes,  628,  (632).  See  also  note 
I,  subd.  kj  under  §  55,  ante;  and  Brawn  t. 


Schqfidd,  8  Barb.  239;    2  Wait's  Law  and 
Pract.  34. 

The  Cede  has  not  materially  changed  the 
law  in  relation  to  the  plea  of  title.  See  McNct- 
mora  Y.BUefy,  4  Bow.  U;  S.  G.  2  Code  R.  42. 


^  60.  [53.]  (Am'd  1851, 1858.)  Jfew  action  in  mipreme  court,  pleadings 
therein. 

When  a  suit  before  a  lustioe  shall  be  discontinued  by  the  delivery  of  an 
answer  and  undertaking,  as  provided  in  sections  55,  56,  and  57,  the  plaintiff 
may  prosecute  an  action  for  the  same  cause  in  the  supreme  court,  and  shall 
complain  for  the  same  cause  of  action  only  on  which  he  relied  before  the 
justice;  and  the  answer  of  the  defendant  shall  set^  up  the  same  defense  only 
which  he  made  before  the  justice. 


I.  Same  Cause  of  AcnoN. 


a.  Pleadings. — ^When  a  new  action  is 
hronght  in  the  supreme  court  for  the  same 
cause  of  action,  the  pleadings  must  he  suh- 
stantially  the  same  as  in  the  justice's  court. 
McNamara  ▼.  Bitdy,  4  How.  44;  S.  0.  2 
Code  R.  42. 

If  the  complaint  sets  up  a  different  cause 
of  action  from  that  declared  on  in  the  jus- 
tice's court,  the  remedy  is  by  motion  to  strike 
out  such  portion  of  the  pleading  as  does  not 
conform  with  that  used  in  the  court  below, 
id.  Brotherson  v.  Wright,  16  Wend,  23;  Tut- 
km  V.  Clark,  11  id.  462. 

The  restriction  stated  above  does  not  ex- 
tend to  the  form  of  the  pleading.    The  test  is, 


does  the  plaintiff's  complunt  state  the  same 
cause  of  action,  or  does  the  defendant's  answer 
set  up  the  same  around  of  drfenee ;  and  the 
defendant  may  abandon  part  of  the  defence 
relied  on  before  the  justice  when  he  comes  to 
answer  in  the  supreme  court.  Wiggins  y. 
TaUmadge,  7  How.  404;  People  ex  reL  Proc- 
tor ▼.  Albany  Common  Pleas,  19  Wend.  123. 
See  2  Wait's  Law  and  Pract.  250,  251. 

fr.  Amendment.— A  pleading  cannot  be 
amended,  of  course,  in  matters  of  substance, 
in  such  new  action  brought  in  the  supreme 
court.  WendOl  t.  MitchOl,  5  How.  424; 
Cusson  V.  Whdlonj  1  Code  R.  N.  S.  27 ;  S. 
C.  5  How.  302. 


n.  Appeal. 


Formerly  when  a  suit  was  discontinued  in 
the  justice  s  court  and  a  new  action  brought 
for  the  same  cause  in  the  supreme  court,  an 
appeal  did  not  lie  to  the  court  of  appeals.  Now, 
however,  it  is  otherwise,  under  the  amend- 
ment of  1857.  Flora  v.  Carbeau,  38  N.  Y. 


(11  Tiff.),  Ill,  (116);  S.  C.  6  Trans.  App. 
231,  sub  nom.  Flora  v.  Carbeau.  See  also, 
under  the  old  rule,  Pugsley  y.  Kissdburgh, 
10  N.  Y.  (6  Seld.),  420;  S.  C.  7  How.  402 ; 
Brown  v.  Brown.  6  N.  Y.  (6  Seld.),  106 ;  S.  0. 
6  How.  3^;  Wiggins  Y.  TaUmadge,  7  id.  404. 


^  61.  [54.]  (Am'd  1851, 1858.)  Gosts  of  action  in  supreme  court. 

If  the  judgment  in  the  supreme  court  be  for  the  phiintiff,  he  shall  re- 
cover costs;  if  it  be  for  the  defendant,  he  shall  recover  costs,  except  that 
upon  a  verdict  he  shall  pay  costs  to  the  plaintiff  unless  the  judge  certify 
that  the  title  to  real  property  came  in  question  on  the  trial. 


L  Costs  to  the  Plaintiff. 


Where  the  defendant  pleads  title  to  the 
whole  issue  in  the  justice's  court,  the  plaintiff 
on  recovering  any  damages  in  the  supreme 
court  is  entitkd  to  costs.  HM  ▼.  Hodskin,  30 
How.  15. 

Thus  where  the  defendant  justified  alleged 
trespasses  on  the  plaintiff's  close  by  setting 


up  that  the  ^oews  in  quo  was  a  highway,  thus 
pleading  title  to  the  whole  issue  and  damages 
were  given  for  acts  committed  outside  the 
alleged  highway,  held  that  pUintifi*  was  enti- 
tled to  costs.  Heaih  t.  Ba/rmcwr^  35  How.  1 ; 
S.  C.  53  Barb.  444. 


^63,  63.J 


JwacBB*  Qoma»* 
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n.  O06IS  TO  THE  Defendant. 


Those  issues  to  which  the  plea  of  title  is 
not  interposjsd  should  not  be  taken  to  the 
supreme  court,  and  if  they  are  they  have  no 
influence  on  the  question  of  costs.  Mans  v, 
Jacobs,  35  How.  90. 

Thus  where  damages  are  given  to  the  plaint* 
iff  for  trespasses  on  land  to  which  the  defend- 
ant omitted  to  pkad  tUle^  the  plaintiff  is  not 
entitled  to  costs  unless  he  recovers  850.  Id. 


Where  the  defendant  admits  the  title  of 
land  to  be  in  the  plaintiff,  bi4  justifies  the 
alleged,  trespass  on  the  ground  of  Ucerise ;  held 
that  the  question  of  title  does  not  arise  and 
the  plaintiff  on  recovering  only  815,  was  not 
entitled  to  costs.  Cra^sen  v.  FrioSi  37  Uow. 
15;  S.  C.  53  Barb.  442. 


k  62.  [55.]  (Am'd  1849, 1851, 1B58, 1860.)  Proceedings,  when  several  cayses 
qf  action,  and  answer  of  title  as  to  one. 

If,  iu  au  action  before  a  justice,  the  plaintiff  have  several  causes  of  action, 
to  one  of  which  the  defense  of  title  to  real  property  shall  be  interposed, 
and  as  to  such  cause,  the  defendant  shall  answer  and  deliver  an  undertaking 
as  provided  in  sections  fifty-iSve  and  fifty-six,  the  justice  shall  discontinue 
the  proceedings  as  to  that  cause,  and  the  plaintiff  may  commence  another 
action  therefor  in  the  supreme  court  As  to  the  other  causes  of  action,  the 
justice  may  continue  his  proceedings. 

All  actions  pending  in  any  county  court,  on  the  seventh  day  of  May, 
eighteen  hundred  and  fifty-eight,  in  all  cases  in  which  a  plea  of  title  was 
interposed  in  actions  originally  commenced  in  a  justice's  court,  are  trans- 
ferred to  and  vested  in  the  suprenie  court,  with  full  power  and  jurisdiction 
to  pi-oceed  therein,  as  if  commenced  in  said  supreme  couit,  by  reason  of  a 
plea  of  (itle  having  been  interposed  in  a  justice's  court  in  like  cases. 


I.  Separate  Causes  of  Action. 


Where  the  defendant  limits  his  defense  of 
title  to  a  portion  of  the  cause  of  action,  and 
the  whole  caiise'ia  discontinued  before  the 
justice  and  eommenced  In  the  supreme  court, 
if  the  plaintiff  fails  on  that  cause  to  which  the 
defendant  has  plead  title,  he  cannot  recover 
costs,  unless  he  recovers  950  damages.  Plain- 


tiff should  have  discontinued  as  to  that  cause 
to'  which  the  defendant  answered  title,  and 
should  have  prosecuted  the  others  before  the 
Justice.  ShmU  v.  Green,  49  Barb.  Bll ;  Aff'g 
S.  0.  34  How.  418.  See  also  note  II,  §  61, 
above. 


§63.  [56.]  (Am'd  1849.)  Docketing  justices^  judgments  and  efect  thereof. 

A  justice  of  the  peace,  on  the  demand  of  a  party  in  whose  favor  he 
shall  have  rendered  a  judgment,  shall  give  a  transcript  thereof,  which  may 
be  filed  and  docketed  in  the  office  of  the  clerk  of  the  county  where  the 
judgment  was  rendered.  The  time  of  the  receipt  of  the  transcript  by  the 
clerk  shall  be  noted  thereon  and  entered  in  the  docket ;  and,  from  that 
time,  the  judgment  shall  be  a  judgment  of  the  county  court.  A  certified 
transcript  of  such  judgftient  may  be  filed  and  docketed  in  the  clerk's  office 
of  any  other  county,  and  with  the  like  eflect,  in  every  respect,  as  in  the 
county  where  the  judgment  was  rendered ;  except  that  it  shall  be  a  lien, 
only  from  the  time  of  filing  and  docketing  the  transcript.  But  no  such 
judgment  for  a  less  sum  than  twenty-five  dollars,  exclusive  of  costs,  here* 
after  docketed,  shall  be  a  lien  upon,  or  enforced  against  real  property. 

See  §  64,  subd.  13,  post. 
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JnsnoBs'  CkKTBTS. 


[§64. 


I.  Judgment  of  the  Justioe. 


Unless  the  judgment  is  properly  entered  by 
the  justice  iulhis  docket,  there  is  in  reality  no 
judgment  in  the  justice's  court,  and  the  tiling 
of  a  transcript  with  the  county  clerk  in  such 
a  case  is  a  nullity.  Although  such  transcript 
is  prima  fade  evidence  that  the  justice  ren- 
dered such  judgment,  yet  the  hct  may  be 
shown  that  such  transcript  is  void  from  the 
fact  that  the  judgment  was  not  duly  entered 
by  the  justice  in  his  docket.  Stephens  ▼.  San- 
tee,  51  Barb.  532,  (541). 


A  judgment  of  a  justice  of  the  peace,  upon 
fUine  a  transcript  with  the  county  clerk,  must 
be  docketed  in  the  samd  manner  as  a  judg- 
ment of  a  court  of  record.  If  the  county 
clerk  fails  to  docket  the  judgment  properly, 
and  it  is  shown  that  there  has  been  an  abso- 
lute loss  of  the  judgment  through  his  neglect, 
he  will  be  liable  for  the  loss.  Blossom  v. 
Barry,  1  Lans.  190. 


§  64:.  [57.]  (Am'd  1849, 1851, 1852, 1860, 1867, 1869, 1870.)  Rules  in  justices' 
courts. 

The  following  rules  shall  be  observed  in  the  courts  of  justices  of  the 
peace: 

1.  The  pleadings  in  these  couiis  are, 

1.  The  complaint  by  the  plaintiff. 

2.  The  answer  by  the  defendant. 

2.  The  pleadings  may  be  oral,  or  in  writing;  if  oral,  the  substance  of 
them  shall  be  entered  by  the  justice  in  his  docket;  if  in  writing,  they  shall 
be  filed  by  him,  and  a  reference  to  them  shall  be  made  in  the  docket. 

3.  The  complaint  shall  state,  in  a  plain  and  direct  manner,  the  facts  con- 
stituting the  cause  of  action. 

4.  The  answer  may  contain  a  denial  of  the  complaint,  or  of  any  part 
thereof,  and  also  notice  in  a  plain  and  direct  manner  of  any  facts  consti- 
tuting a  defense  or  counterclaim. 

5.  Pleadings  are  not  required  to  be  in  any  particular  form,  but  must  be 
such  as  to  enable  a  person  of  common  understanding  to  know  what  is  in- 
tended. 

6.  Either  party  may  demur  to  a  pleading  of  his  adversary,  or  any  part 
thereof,  when  it  is  not  sufficiently  explicit  to  enable  him  to  understand  iti 
or  it  contains  no  cause  of  action  or  defense,  although  it  be  taken  as  true. 

7.  If  the  court -deem  the  objection  well  founded,  it  shall  order  the 
pleading  to  be  amended,  and  if  the  party  refuse  to  amend,  the  defective 
pieadhig  shall  be  disregarded. 

8.  In  case  a  defendant  does  not  appear  and  answer,  the  plaintiff  cannot 
recover,  without  proving  his  case. 

9.  In  an  action  or  defense,  founded  upon  an  account  or  an  instrument 
for  the  payment  of  money  only,  it  shall  be  sufficient  for  a  party  to  deliver 
the  account  or  instrument  to  the  court,  and  to  state  that  there  is  due  to  him 
thereon  from  the  advei*se  party  a  specified  sum,  which  he  claims  to  recover 
or  set  off. 

10.  A  variance  between  the  proof  on  the  trial  and  the  allegations  in  a 
pleading  shall  be  disregarded  as  immaterial,  unless  the  court  shall  be 
satisfied  that  the  adverse  party  has  been  misled  to  his  prejudice  thereby. 

11.  The  pleadings  may  be  amended  at  any  time  before  the  trial,  or  during 
the  trial,  or  upon  appeal,  when  by  such  amendment  substantial  justice  will  be 
promoted.     If  the  amendment  be  made  aft«r  the  joining  of  the  issue,  and  it 
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be  made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an  adjourn- 
ment is  neccBsary  to  the  adverse  party  in  consequence'  of  such  amendment, 
an  adjournment  shall  be  gi*anted.  The  court  may  also,  in  its  discretion, 
require,  as  a  condition  of  an  amendment,  the  payment  of  costs  to  the  ad- 
verse party. 

12.  Execution  may  be  issued  on  a  judgment,  heretofore  or  hereafter 
rendered  in  a  justice's  court,  at  any  time  within  five  years  after  the  rendi^ 
tion  thereof,  and  shall  be  returnable  sixty  days  from  the  date  of  the  same. 

13.  If  the  judgment  be  docketed  with  the  county  clerk,  the  execution 
shall  be  issued  by  him  to  the  sheriff  of  the  county,  and  have  the  same  effect, 
and  be  executed  in  the  same  manner  as  other  executions  ftnd  judgments  of 
the  county  court,  except  as  provided  in  section  sixty-thi-ee. 

14.  The  court  may,  at  the  joining  of  issue,  require  either  party,  at  the 
request  of  the  other,  at  that  or  some  other  specified  time,  to  exhibit  his 
account  on  demand,  or  state  the  nature  thereof  as  fiir  forth  as  may  be  in  his 
power,  and,  in  case  of  his  default,  preclude  him  from  giving  evidence  of 
such  parts  thereof  as  shall  not  have  been  so  exhibited  or  stated. 

1.5.  The  provisions  of  this  act,  respecting^  forms  of  actions,  parties  to 
actions,  the  rules  of  evidence,  the  times  of  commencing  -actions,  and  the 
service  of  process  upon  corporations,  shall  apply  to  these  courts. 

The  defendant  may,  on  the  return  of  process,  and  before  answering,  make 
an  offer  in  writing  to  allow  judgment  to  be  taken  against  him  for  an  amount 
to  be  stated  in  such  offer,  with  costs.  The  plaintiff  shall  thereupon,  and 
befoi*e  any  other  proceedings  shall  be  had  in  the  action,  determine  whether 
he  will  accept  or  reject  such  offer.  If  he  accept  the  offer,  and  gives  notice 
thereof  in  writing,  the  justice  shall  file  the  offer  and  the  acceptance  thereof, 
and  render  judgment  accordingly.  If  notice  of  acceptance  be  not  given, 
and  if  the  plaintiff  fail  to  obtain  judgment  for  a  greater  amount,  exclusive 
of  costs,  than  has  been  specified  in  the  offer,  he  shall  not  recover  costs,  but 
shall  pay  to  the  defendant  his  costs  accruing  subsequent  to  fhe  offer. 


I.  The  CioMPLAINT.— [See  2  Wait's  Uw  and  Pnict.  312.] 

a.  Cause  of  aotion.-*It  is  not  neoessu-y 
that  the  complaint  should  correspond  literally 
with  the  sumnions  in  setting  forth  the  cause 
of  action.  Thus  where  the  summons  was  to 
answer  in  a  "  ciyil  action  for  damage  and  false 
representation  in  the  sale  of  a  horse,"  and  the 
complaint  was  for  a  breach  of  warranty  in 
the  sale  of  a  horse,  it  was  held  to  be  "  a  com- 
plaint in  a  civil  action  and  sufficient."  Delate 
cy  V.  Nagle^  16  Barb.  96.  See  also  Bowen  v. 
Femey  16  Johns.  161. 

Pleadings  in  justices'  courts  are  constructed 
with  great  liberality,  and  if  they  apprise  the 
opposite  party  uf  the  nature  of  the  cause  of 
action,  it  is  sufficient.  Thus,  where  the  com- 
plaint was  in  these  words:  "One  quarter's 
rent  of  Crystal,  in  Grand  street,  ending  May 
1st,  1854,  with  interest,  9225,"— held  suffi- 
cient. HubhcU  y.  Clark,  1  Hilt.  67.  See  also 
J3t^  Lawrence  Mut  Ins,  Co,  v.  Paige,  id,  430. 


h.  Answer  controverted.— The  com* 

plaint  must  always  be  deemed  to  controvert 
any  new  matter  which  may  be  alleged  in  the 
answer;  it  need  only  state  a  cause  of  action. 
ConkUn  ▼.  Field,  37  How.  455 ;  Hodges  v. 
Hunt,  22  Barb.  150. 

c.  Sealed  instrument. — In  an  action  on 

a  sealed  instrument,  it  is  not  necessary  to  set 
forth  that  it  was  sealed,  it  is  sufficient  if  it  be 
described  in  such  terms  as  to  be  readily  iden- 
tified. SmUh  V,  Kerr,  3  N.  Y.  (3  Comst.) 
144 ;  Mosher  v.  Lawrence,  4  Denio,  419. 

d,  ]>ifferent  causes  of  action.— The 

complainant  may  set  forth  the  plaintiff's 
claim  in  as  many  aspects  as  his  counsel  thinks 
proper,  if  they  are  not  inconsistent  with  each 
other.  WentwoHh  v.  Buhler,  3  E.  D.  Smith, 
305. 

There  is  no  particular  mode  in  which  sepa- 
rate causes  of  action  are  to  be  distinguished 
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from  each  other.  If  the  defendant  is  apprised 
of  what  ifl  intended  it  is  sufficient.  Hail  v. 
McKechnie,  22  Barb.  244. 

Where  causes  of  action  are  improperly 
joined,  and  no  objection  is  taken  to  the 
pleading,  the  party  may  recover  upon  either 
count;  thus,  where  a  plaintiff  decUred  on 
contract  and  in  tort,  and  no  objection  was 
taken  before  the  justice,  the  defendant  was 
not  allowed  to  raise  the  point  on  appeal.  WU^ 
lard  v..  Bridge^  4  Barb.  361 . 

The  proper  course  in  such  a  case  is  to  make 
the  plaintiff  elect  on  which  he  will  proceed. 
JBurdick  y.  McAmbfy,  9  How.  117. 

e*  Taking  property.— In  an  action  for 
taking  property,  the  complaint  did  not  allege 
that  it  was  the  plaintiff's  property,  but  was 
held  sufficient  to  sustain  a  judgment,  thous^ 
it  would  have  been  bad  on  demurrer.  Capky 
▼.  Base,  2  N.  Y.  (2  Oomst.)  115.  See  also 
WiUard  v.  Bridge,  4  Barb.  361. 

/.  Striking  out  pleading.-— A  justice 

may  disregard  a  pleading,  but  cannot  order  it 


to  be  Btricken  out  in  whole  or  in  part.  Jfoyor, 
etc.,  of  New  York  v.  IffMn,  1  Abb.  344;  S. 
C.  4  £.  D.  Smith,  142. 

g,  Clalxning  mora  than  $200.— If 

the  complaint  claims  ''two  hundred  dollars 
and  over,'*  but  judgment  is  taken  for  less 
than  9200,  it  is  not  ground  for  reversal,  the 
words  **and  over"  being  ''void  for  uncer- 
tainty." BockweU  V.  Perine,  5  Barb.  573. 

A.  Construction. — Pleadings  in  courts 
of  justices  of  the  peace  are  construed  with 
great  liberality,  and  if  the  opposite  party  is 
apprised  of  the  nature  of  the  claiin  it  is  suffi- 
cient. Hubbellv.  Clark,  1  Hilt.  67;  Smithy. 
Mittm,  13  How.  325 ;  Besaefuie  v.  Brown- 
$on,  4  Barb.  541,  (543) ;  WiUard  v.  Bridge, 
id.  361. 

♦.  Veilflcatlon.— An  oral  pleading  in  a 
justices'  court  need  not  be  verified.  WtUianu 
V.  Price,  2  Sandf.  229.  And  the  practice  is 
the  same  in  respect  to  all  pleadings  m  justices' 
oourts.  [£d.] 


n.  The  An8\^B. — [2  Wait's  Law  and  Pimct.  327.] 


a.  Answering  on  the  merits,  waiv* 

er. — Pleading  to  the  merits,  waives  a  plea  in 
abatement,  and  all  defects  in  the  process  are 
cured  by  appearance  and  an  answer  on  the 
merits.  Clapp  v.  Orates,  26  N.  Y.  (12  Smith), 
418;  Aff 'g  S.  G.  2  Hilt.  243 ;  id.  317 ;  9  Abb.. 
20;  Osbume  v.  Gilbert,  52  Barb.  158;  An- 
drews V.  Thorp,  1  £.  D.  Smith,  615 ;  Men- 
tieth  V.  Cash,  id.  412;  S.  0.  10  N.  Y.  Leg. 
Obs.  348;  Hall  v.  McKechnie,  22  Barb.  244. 
See  also  notes  under  §  148,  post 

If  matter  in  abatement  and  matter  in  bar 
are  united  in  one  answer,  the  court  may  dis- 
regard the  former  and  try  the  case  on  the 
merits.  Andrews  v.  Thorp,  and  Montie^v. 
Gash,  supra.  See  also  notes  under  §  150,  post. 

h.  Notioe  under  subdivision  4.— 

The  notice  of  facts  constituting  a  defense  or 
counterclaim,  is  contained  in  the  answer,  and 
cannot  be  demurred  to.  Jewett  v.  Jewett,  6 
How.  185 ;  S.  0. 1  Code  R.  N.  S.  409.  The  new 
matter  alleged  in  this*  notice,  must  always  be 
deemed  controverted  by  the  plaintiff,  and  he 
may  oountervaii  it  by  evidence,  without  reply 
Of  amendment.  Conklm  v.  Fidd,  37  How. 
455  ;  Hodges  v.  Hunt,  22  Barb.  150.  Where 
the  notice  stated  that  the  defendant  would 

£rove,  on  the  trial,  that  the  plaintiff  was 
irgely  indebted  to  him  for  board  and  wash- 
ing and  for  money  paid,  and  that  he  would 


claim  a  judgment  of  8100;  held  sufficient  if 
the  plaintiff  did  not  object  to  it  as  indefinite. 
Bdl  ▼.  Dwis,  8  Barb.  210.  See  WiUiams 
V.  Bitner,  I  Lans.  200,  where  a  counterclaim 
was  allowed  to  the  amount  of  9200,  beside 
satisfying  the  plaintiff's  demand. 

c  Answer  inadmissible.— An  answei 

which  merely  pleads  a  want  of  knowledge  or 
information  as  to  the  matters  alleged  in  the 
oomplaint,  is  not  admissiUe.  Denftison  v. 
Camahan,  1  £.  D.  Smith,  144. 

d.  Defense  waived.— After  a  defense 

has  been  interposed  in  an  action,  nothing  but 
an  express  consent  will  waive  it.  Ftnfield  v. 
Jacobs,  21  Barb.  335. 

e.  Supplemental  answer.— A  matter 

of  defense  which  arises  after  the  testunony  is 
closed,  but  before  the  case  is  submitted,  may 
be  pleaded  by  the  defendant.  Price  v.  Peters, 
15  Abb.  197 ;  West  v.  Stanley,  1  Hill,  69. 

Advantage  must  be  taken  of  an  insolvent 
discfaai^ge,  obtained  at  such  time,  by  pleading. 
Id.  See  also  Besse^pUs  v.  Brownson,  4  Barb. 
541. 

/.  Reply. — No  reply  is  admissible  in  jus- 
tices' oourts,  and  evidence  may  be  eiven-  to 
countervail  new  matter,  without  such  plead- 
ing. Conklin  v.  Field,  37  How.  455.  Set  2 
Wait's  Law  and  Pract.  328. 


in.  The  Demubrbb. — [2 
a.  Only  objection  to  pleading.— An 

objection  to  a  pleading  in  a  justice's  court  can 
oiuy  be  taken  by  demurrer.  Mayor,  etc.,  of 
New  York  v.  Mason,  1  Abb.  344;  S.  C.  4 
£.  D.  Smith,  142. 

b.  G(eneral.'-*The  grounds  of  objection 
need  not  be  stated  in  the  demurrer.  Stem  v. 
Drmker,  2  E.  B.  Smith,  401. 


Waifs  Law  and  Pract.  330.] 

c.  Objection  not  taken.— Objections 

which  might  have  been  taken  by  demurrer 
cannot  be  raised  after  an  issue  of  fact.  WH- 
lard  V.  Bridge,  4  Barb.  361 ;  Stem  v.  Drinker, 
2  £.  D.  Smith,  401.  See  also  cases  cited  under 
subd.  a,  note  11,  supra. 

But  the  objection  that  the  proper  parties 
are  not  joinea,  may  be  taken  on  the  trial. 
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mce  ▼.  BfjXLaCbetJiy  19  Burb.  664;  but  9ee 
2V^qf  Y.  Jiilay,  15  id.  333. 

d.  AUowanoe  of  denmrrer.— Must 

always  be  with  an  order  to  amend.  Glasse  v. 
£e«iMfi,  3  Abb.  100. 

«-  ^ppoaL — On  appeal,  the  court  caonot 


i^Tiew  the  decision  of  the  justice  in  orerrul- 
ing  a  demurrer,  if  the  defendant,,  after  siich 
decision,  ansurers  on  the  merits,  as  that,  in 
effect,  waives  the  demurrer.  JUarper  ▼.  Leal^ 
10  How.  276 ;  Irvine  v.  Fwhea,  11  Barb.  587. 


IV.  Amendments.— [2  Wwt's  Law  and  Pract.  760.] 


1 


a.  Gtoneral. — ^The  same  power  as  to  amend- 
ments is  poBsesaed  by  justices'  courts  as  by 
ooiirts  of  record.  Bigdow  v.  Dumt,  36  How. 
120;  S.  0. 53  Barb.  570;  Doughty  v.  Oroxier, 
9  Abb.  411;  Tnty  db  BosUmR.K  Co.  v.  Tiih 
biUSy  11  How.  168 ;  Agrtda  ▼.  FatOberg,  3  £. 
D.  Smith,  178;  FuUtm  v.  Beaton,  1  Barb. 
552.     See  snbd.  d. 

When  a  pleading  is  objected  to,  and  the  ob- 
jection is  sustained,  the  justice  must  order  an 
amendmeDk.  Olasse  t.  Keuigen,  3  Abb.  100 ; 
Turck  Y.  JSichmand,  13  Barb.  533. 

b,  RelUBing  to  allow  amendment. 

— ^A  refbsal  to  allow  an  amendment  in  such 
case  is  error.  Smith  t.  MiUeny  13  How.  326 ; 
Stem  T.  Drinker,  2  E.  D.  Smith,  401;  Hit- 
hard  y.  Austin,  17  Barb.  141. 

c.  Beftisal  to  amend.— If  •  party  re- 
fuse to  amend  when  ordered  by  the  justice, 
his  pleading  may  be  disregarded,  id.  and 
Glasse  y.  Keulsen,  3  Abb.  100. 

d.  Striking  out  name  of  party.— 

Section  173  of  the  Code,  does  not  apply  to 
justices'  courts.  A  process  or  pleading  can- 
not be  amended  by  striking  out  the  name  of 
.  a  party.  Gilmore  v.  Jacobs,  48  Barb.  336 ; 
Gates  V.  Ward,  17  Barb.  424 ;.  Webiter  y. 
Hopkins,  11  How.  140,  (148). 

In  Gates  v.  Ward,  supra,  the  justice 
amended  Uie  summons  on  the  plaintiff's  mo- 
tion by  striking  out  the  name  of  one  of  the 
plaintiffs,  and  after  an  adjournment  he  granted 
a  motion  on  the  part  of  the  plaintiff  to  restore 
the  name  thus  stricken  out.  This  was  held 
error  and  the  judgment  rcYersed. 

Where  a  husband  and  wife  were  improperly 
joined,  the  name  of  the  husband  was  stricken 
out  on  appeal  and  the  judgment  sustained. 
AeOey  y.  Tarhox,  31  N.  Y.  (4  Tiff.),  564; 
ReY'g  S.  G.  29  Barb.  512. 

e.  New  oause  of  action.— Any  time 

before  trial  a  justice  of  the  peace  may  amend 


a  complaint  so  as  to  add  a  new  cause  of  action. 
Bigelow  y.  Dunn,  36  How.  120;  S.  G.  53 
Barb.  570 ;  Baheock  y.  Lipe,  1  Denio,  139. 

But  where  the  plaintiff  failed  to  sustain  his 
action  for  false  imprisonment,  it  was  held  im- 
proper to  allow  him  to  amend  by  adding  a 
count  for  malicious  prosecution.  Waidheim  y. 
Sichel,  1  Hilt.  45. 

/.  New  defense. — ^An  amendment  may 
be  allowed  which  adds  a  new  ^und  of  de« 
fense.  But  such  amendment  Should  not  be 
allowed  on  the  trial.  Colvin  y.  Cortoin,  15 
Wend.  557  ;  Tattersall  y.  Mass,  1  Hilt.  56. 

But  where  the  defense  accrues  during  the 
trial,  it  seems  an  amendment  would  be  al- 
lowed. See  Price  y.  Peters,  15  Abb.  197; 
We^  Y.  StatOey,  1  Hill,  69. 

9'  Damages.  —  An  amendment  may  be 
allowed  reducing  the  claim  for  damages. 
WooUey  y.  Wilher,  4  Denio,  570. 

A.  Discretion. — ^The  allowance  of  amend- 
ments being  discretionary  with  the  iustice,  an 
appellate  court  will  not  review  the  decision  of 
ajustiee  refusing  to  allow  an  amendment. 
White  Y.  Stevenson,  4  Denio^  193. 

t.  Want  of  power. — If  the  refusal  to 
allow  an  amendment  is  not  the  exercise  of 
discretion,  but  on  the  ground  of  a  want  of 
power,  a  new  trial  will  be  granted.  Russell  v. 
Conn^  20  N.  Y.  (6  Smith),  81 ;  McElwain  y. 
Corning,  12  Abb.  16 ;  White  v.  Stevenson,  4 
Denio,  193 ;  TattersaU  v.  Hass,  1  Hilt.  56. 

j>  On  appeal. — Where  a  pleading  is  ob- 
jectionable, but  a  trial  is  had  on  the  merits, 
the  appellate  court  will  direct  an  amendment. 
Cushingham  y.  PhUlips,  1  E.  D.  Smith,  416. 
See  also  AcUey  v.  Tarhox,  31  N.  Y.  (4  Tiff.), 
564^  RcY'g  S.  G.  29  Barb.  512. 

k.  Return.— The  return  of  a  process  may 
be  amended  by  the  direction  of  the  justice 
Perry  y.  Tynen,  22  Barb.  137. 


V.  Variance  betweex  Proop  and 

a.  Special  contract. — Where  the  com- 
plaint was  on  a  special  contract,  which  was 
not  put  in  cYidence,  the  plaintiff  was  allowed 
to  recoYcr  on  a  quantum  meruit,  the  defend- 
ant harins  flailed  to  object  to  such  CYidence. 
Irvine  y.  Wwrtendyke,  2  £.  D.  Smith,  374. 

Where  the  complamt  was  for  work  and 
labor,  and  the  answer  a  general  denial,  and  it 
appeared  on  the  trial  that  a  special  contract 
existed,  which  was  offered  in  CYidence  by  the 


Pleading.— [2  Wait's  Law  and  Pract.  408.J 

defendant  and  excluded,  it  was  held  that  it 
should  have  been  admitted.  Harris  v.  Story, 
id.  363. 

h.  Objection. —  Objection  to  a  Yarianc« 
between  the  proof  and  the  pleading  must  be 
taken  on  the  trial.  Where  objection  was  not 
so  taken,  and  the  justice,  after  taking  time  to 
make  up  his  decision  gave  a  judgment  of  non- 
suit on  the  ground  of  Yariance,  it  was  held 
erroneous.  ShaU  y.  Lathrop,  3  Hill,  237. 
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VL  PlantIFF  MXJBT  PIeOYE  his  Case. — [2  Wait's  I*w  and  Pract.  690.] 


a.  Prixaa  &cie  case.— Plaintiff  miust 

make  oat  ^  prima  facie  case,  to  entitle  him  to 
a  judgment,  although  the  defendant  does  not 
appear,  Armstrong  v.  Smith,  44  Barb.  120; 
Howard  v.  Broumy  2  £.  D.  Smith  247 ;  AU 
hurtis  y.  McCreadyy  id.  39 ;  Ely  t.  (/Leary, 
id.  355 ;  Raymond  v.  Trc^am,,  12  Abb.  52 ; 
Perkins  ▼.  Stehbins,  29  Barb.  523. 

In  such  case  all  that  is  necessary  for  the 
plaintiff  to  prove  to  entitle  him  to  recover  is 
such  proof  as  would  justify  a  judgment  if  the 
complaint  were  denied  generally  by  the  an- 
swer. Humphrey  v.  Persons,  23  Barb.  314. 

b.  Etoecial  defense. — ^The  plaintiff  need 

not,  if  tne  defendant  does  not  appear,  disprove 
any  defence  which  it  would  have  been  neces- 
sary to  plead  specially.  Id. 

c.  Liegal  eyidence. — ^The  plaintiff  must 

establish  his  case  bv  legal  evidence.  See 
cases  cited  under  subd.  a,  supra.  Buck  v. 
Waterbury,  13  Barb.  116. 

Thus,  where  the  only  evidence  as  to  dam- 
ages, was  the  opinion  of  a  witness,  the  judg^ 
ment  was  reversed.  Armstrong  v.  Smith,  44 
Barb.  120.  So  where  the  plaintiff  merely 
proved  the  performance  of  services  without 
showing  his  employment  by  the  defendant. 
Howard  v.  Brown,  2  £.  D.  Smith,  247.  In 
Perkins  v.  Stebbins,  29  Barb.  523,  it  was 
reversed  on  the  ground  that  the  only  evidence 


to  charge  the  plaintiff  was  proof  that  a  certain 
party  was  r^^uted  to  be  the  plaintiff's  agent. 

d,  AdxnissiOIlS. — ^An  admission  on  the 
trial  of  a  demand  contested  by  Uie  pleading;8, 
is  as  well  proved  as  though  established  by 
witnesses.  StilweU  v.  Staples,  3  Abb.  365; 
S.  G.  5  Duer,  691. 

Where  the  defendant  did  not  deny  the 
plaintiff's  claim,  but  set  up  a  counterclaim 
which  was  not  proved,  it  was  hM  that  the 
plaintiff  was  entitled  to  judgment  without 
giving  evidence  of  his  demand.  Gregory  v. 
Trainer,  1  Abb.  209;  S.  C.  4  £.  D.  Smith, 
58. 

But  where  the  defendant  set  up  a  fonner 
suit  in  bar,  without  admitting  the  plaintiff's 
demand,  and  on  the  adjourn^  day  failed  to 
appear,  judgment  wa&  given  for  the  plaintiff 
without  receiving  evidence  in  support  of  the 
claim,  which  judgment  was  reversed.  Bay^ 
mond  V.  Traffam,  12  Abb.  52. 

e.  Stopping  trial  to  take  inaaeet.— 

There  would  be  no  objection  to  such  a  pro- 
ceeding on  the  non-«ppearance  of  the  defend- 
ant, but  where  such  proceeding  was  had  on 
the  strength  of  representations  by  the  plaintiff 
that  the  defendant  did  not  intend  to  appear, 
which  representations  were  false,  the  judg- 
ment was  reversed.  Beach  v.  McCkinn,  4 
Abb.  18 ;  S.  C.  I  HUt.  256. 


Vn.  Appearance.— [2  Wait's  Law  and  Pract  217.] 


a.  Attorney. — The  one  who  served  the 
process  in  an  action,  whether  a  constable  or 
one  specially  deputized  by  the  justice  for 
that  purpose,  cannot  appear  on  the  trial  as 
attorney  for  either  of  the  parties  in  the  action. 
WUkinson  v.  Vorce,  41  Barb.  370 ;  Kntght  v. 
Oddl,  18  How.  279.  See  also  note  under 
§53. 

b.  Non-appearanoe  of  plaintiff.—- 

Where,  alter  the  plaintiff  rested,  the  cause 


was  adjourned  by  consent,  and  on  the  adjourn-^ 
ed  day,  the  plaintiff  failed  to  appear,  but  the* 
defendant  appeared  and  proceeded  wi^  evi- 
dence of  his  counterclaim,  upon  which  the 
justice  rendered  judgment  in  &vor  of  the  de- 
fendant for  925;  held  error,  as   the   only 
proper  proceeding  in  such  case,  was  a  dismis 
sal  of  Uie  action.  Norris  v.  BleaJUey^Z  Abb 
107. 


Vni.  DiSOONTINUANOB.— [2  Wait's  Uw  and  Pract.  237.J 


a.  Justice  a  necessary  witness.— 

If  a  party  proves  by  affidavit,  to  the  satisfac- 
tion of  the  justice,  that  such  justice  is  a 
necessary  and  material  witness,  and  shows 
the  facts  which  he  expects  to  prove  by  the 
justice,  the  action  shall  be  discontinued.  The 
Board  of  Commissioners  of  Excise  of  Sara- 
toga County  V.  Doherty,  16  How.  46 ;  Mur- 
tha  V.  Walters,  2  Sandf.  517 ;  Young  v.  ScoU, 
3  Hill,  32;  Hopkins  y,  Cabrey,  24  Wend.  264. 

The  trial  need  not  be  discontinued  if  the 
facts  can  be  p|t>ved  otherwise  than  by  calling 
the  justice.  Murtha  v.  Walters,  2  Sandf.  517. 

As,  if  the  opposite  party  will  admit  what  is 
expected  to  be  proved  by  him.  Van  De  Veer 
V.  Sta/nlon^  1  Cow.  84. 


b.  Cannot  refuse  to  dlsoonttnue.— 

On  the  proper  affidavit  being  made,  the  justice 
cannot  reAise  to  discontinue  the  cause  on  the 
ground  that  he  "  can  give  no  evidence  of  any- 
thing except^what  appears  on  his  minutes." 
Brown  v.  Brown,  2  £.  D.  Smith,  154. 

Nor  can  he  refuse  to  discontinue  because 
he  knows  nothing  material  between  the  par- 
ties, and  has  no  recollection  of  the  facts  the 
defwidant  expects  to  prove  by  him.  Hopkins 
V.  Cabrey,  24  Wend.  264. 

But  the  justice  may  judge  of  the  sufficiency 
of  the  affiaavit.  Board  of  Commissioners  of 
Excise  of  Saratoga  County  v.  Doherty,  16 
How.  46. 


64 

IX. 


Jusugbb'  OoiTBis. 


83 


OP  JUBT,  Objbctiors,  ETO. — [2  WaifB  Uw  and  PnKjt.  592,  596.] 


a.  By  consent. — A  juiy  trial  may  be 
waived  by  consent,  after  it  has  been  demand- 
ed. Harford  ▼.  Carter,  10  Abb.  452. 

A  cause  may  be  tried  by  less  than  six  jurors 
if  the  parties^  consent.  Carman  y.  Newell,  1 
Denio,  25.  See  9Xso  Keeler  y.  Deiavan,  4  Barb. 
317. 

b.  Non-appeaxance  of  party.— When 

a  party  demands  a  jury,  and  the  cause  is  ad- 
journed to  obtain  one,  if  such  party  fails  to 
ap^ar  on  the  adjourned  day,  it  amounts  to  a 
waiver  of  the  jury,  and  an  inquest  may  be 
taken  before  the  justice.  KUpatrick  ▼.  Carr,  3 
Abb.  117. 

It  seems  that  a  fitilure  to  par  jury  fees  at 
the  proper  time  has  the  same  effect,  id. 

e.  Suppressing  venire.— If  «  justice 

delivers  a  venire  to  a  party  who  has  demanded 
a  jury,  and  such  party  suppress  it,  such  act 
is  a  waiver  of  a  jury  trial.  Co<m  v.  Snyder, 
19  Johns.  384. 

d.  New  yenire. — ^If  a  tenire  is  not  re- 
turned at  the  proper  time,  it  is  the  business 
of  the  justice  to  issue  a  new  venire.  Sdmng 
y.  Wheedon,  8  Johns.  460;  Blanehard  y. 
Eichly,  7  id.  198. 

But  proceeding  to  trial  on  the  merits,  in 
such  case,  is  a  waiver,  id. 

«.  Non-appearance  of  juryman.— 

Where,  after  a  cause  was  partly  tried  before  a 
jury,  and  an  adjourament  was  had,  one  of 
Uie  jurymen  failed  to  appear  on  the  adjourned 
day ;  the  defendant  refused  to  try  the  cause 
oefore  the  five  who  appeared,  refused  to  ac- 
cept a  venire  returnable  immediately,  and 
refused  to  have  a  talesman  called  or  to  take 
an  adjournment  upon  terms;  held  that  the 
justice  did  right  to  proceed  to  hear  the  cause 
on  the  plaintiff *8  motion,  without  a  jury. 
Babcoek  v.  HiU,  35  Barb.  52. 

/.  Common  law  jury.— When  a  party 
demands  a  jury  in  a  justices'  court,  he  de- 
mands such  a  jury  as  a  justice  can  summon, 
and  such  demand  is  a  waiver  of  a  jury  of 
twelve,  in  any  case  in  which  such  jury  is 
ensured  to  him  by  the  constitution  and  the 
common  law.  The  People  ex  rel.  Metropoli- 
tan Board  of  HeaUh  v.  Lane,  6  Abb.  N.  S. 
105,  (127);  S.  C.  55  Barb.  168. 


^.  Objection  to  juror. — All  objection 

to  a  juror  is  deemed  to  be  waived  if  the  objec- 
tion is  not  taken  on  the  trial.  Clark  v.  Van 
Vraneken,  20  Barb.  278 ;  EgglesUm  v.  Sndky, 
17  Johns.  133. 

h,  Lrregnlarity  in  summoning.— The 

objection  that  the  jury  were  not  properly 
summoned  is  ground  for  a  challenge  to  the 
array,  but  the  objection  is  made  too  la^  if 
the  jury  are  impanneled  and  sworn,  and  in 
such  case  an  appellate  court  will  not  interfere 
unless  injustice  is  apparent.  Mayor  etc.,  of 
New  York  y.  Mason,  1  Abb.  344,  (353);  S. 
C.  4  E.  D.  Smith,  142,  (151). 

A  constable  who  appears  for  either  party 
cannot  serve  the  venire ;  if  he  does,  it  is  good 
ground  of  challenge  to  the  array.  Watkins  y. 
Weaver,  10  Johns.  167. 

i.  Justice  may  challenge.— The  jus- 
tice may,  on  his  own  motion,  challenge  and 
set  aside  a  juror  on  account  of  intoxication. 
BuUard  v.  Spoor,  2  Cow.  430.  But  he  can 
not,  on  his  own  motion,  set  aside  a  panel  and 
issu^  a  new  venire.  Cross  y.  Moulton,  15 
Johns.  469. 

J.  Qualification. — A  juror  may  be  ex 
amined  to  ascertain  whether  he  is  qualified. 
Ogden  v.  Parks,  16  Johns.  180. 

The  want  of  the  property  qualification  is 
ground  of  challenge.  Fenwick  v.  Parker,  3 
Code  R.  254.  See  Ogden  v.  Parks,  16  Johns. 
180;  StreetcTY.  Hearsey,  11  Johns.  168. 

The  tenant  of  either  party  to  the  suit  can- 
not sit  as  a  juror.  Hathaioay  v.  Helmer,  25 
Barb.  29. 

Nor  can  an  alien.  Borst  v.  Beecker,  6  Johns 
332. 

k.  Objection  to  constable.— Parties 

should  be  allowed  an  opportunity  to  make  all 
reasonable  objection  to  an  officer  before  a 
venire  is  delivered  to  him.  And  where  a 
venire  was  issued  on  the  defendant's  motion, 
out  of  court,  without  the  knowledge  of  the 
plaintiff,  held  that  the  justice  was  right  in 
setting  aside  the  venire  and  panel  drawn,  and 
in  issuing  a  new  venire.  Bice  v.  Btuihanan, 
41  Barb.  147. 


X.  The  Examination  of  Witnesses. — [2  Wait's  Uw  and  Pract.  477.J 


a.  Frivolous  examination.'-The  jus- 
tice has  a  reasonable  discretion  in  cutting  short 
the  examination  of  a  witness  when  it  is  ap- 
parently for  the  purpose  of  vexation  and  delay. 
Peck  y.  Bichmond,  2  £.  D.  Smith,  380. 

b,  Qualifioatioa  as  an  expert.— The 

justice  is  also  to  judge  whether  a  witness  is 
<|ualified  to  testify  as  an  expert,  but  his  decis- 
ion may  be  reviewed.  Wiggins  v.  WaUaoe,  19 
Barb.  338. 

€.  After  the  case  is  closed.-*Whether 

the  justice  will  receive  more  evidence  after  the 
case  is  closed,  is  a  matter  wholly  within  his 


discretion,  and  the  exercise  of  such  discretion 
cannot  be  reviewed  by  an  appellate  court. 
Heidenheimer  v.  Wilson,  31  Baro.  636;  Bur- 

?er  V.  White,  2  Bosw.  92 ;  Dunckle  v.  Kocker, 
1  Barb.  387;  EarpeU  v.  Curtis,  1  B.  D. 
Smith,  78. 

So  of  the  order  of  proof  and  the  recalling  of 
a  witness  before  the  case  is  rested.  Breidert  v. 
Vincent,  1  E.  D.  Smith,  542 ;  Burch  v.  West- 
fall,  5  N.  Y.  Leg.  Obs.  178. 

But  where  the  defendant  did  not  appear  on 
the  day  of  trial,  held  that  the  justice  could 
not  open  the  case  after  the  plaintiff  had  closed 
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his  testimony  and  left  court.  AXbfO/irfM  ▼.  Jfe- 
Onsidiff,  2  £.  D.  Smith,  39  \  Hwiim  y.  Woadr 
Me.  id.  37. 

.  d.  Motion  for  non-suit.— Where  »  de- 
fendant moved  for  a  non-suit  on  the  gixrand  of 
the  want  of  certain  evidence,  and  afterward, 
himself  supplies  such  evidence,  he  cannot  ask 
a  reversal  on  the  ground  that  the  evidence  was 
not  before  the  court  the  moment  when  the 
non-suit  was  asked.  Hyland  v.  Sherman^  2 
E.  JT.  Smith,  234,  ^239.) 

After  a  motion  tor  a  non-suit  the  justice 
may  refuse  to  allow  the  plaintiff  to  give  fur- 
ther evidence.  Beed  v.  Barber,  3  Code.  R. 
160. 

e.  Leading  question.'-The  justice  has 

discretion  in  allowing  leading  questions  to  be 
put  to  a  witness  and  unless  he  has  clearly 
abused  his  discretion  the  abpellate  court  wiU 
not  interfere  with  his  decision.  Seymour  v. 
BradfiM,  35  Barb.  49. 


/.  "Wltneod  taken  8kdc.--Wliere  jt  wit- 
ness was  taken  sick,  after  he  was  partially 
examined,  and  in  consequence  the  cause  was 
adjourned,  and  on  the  adjourned  day  the  party 
who  had  called  him  did  not  produce  him  or 
excuse  his  absence,  held  that  the  justice  did 
right  in  disr^arding  his  unfinished  testimony. 
Clements  v.  Bei^mtn,  12  Johns.  299. 

#.  Prepared  statement.— If  a  witness 

is  sworn  and  gives  evidence  before  a  justice, 
it  is  immaterial  that  he  prepared  the  state- 
ment of  facts  to  which  he  testified,  out  of 
court,  and  produced  it  to  the  Justice.  Wesson 
V.  Chamberlain,  3  N.  Y.  (3  (>>mst.)  331. 

A.  Rule  of  eyidence.— Section  399  of 

the  Code  is  applicable  to  justices'  courts  as  a 
rule  of  evidence.  Pelham  v.  Brya9U,  10  How. 
60;  Falon  v.  Keese,  8  How.  341 ;  ColUns  v. 
Knapp,  18  Barb.  532;  Gates  v.  Ward,  17 
id.  424.  See  ButtneU  v.  Gwynne,  2  Abb.  79; 
and  Warren  v.  HeUner,  8  How.  419,  ootUra. 


XI.  Deliberation  or  the  Jury,  etc. — P  Wwt*s  Law  and  Pmet.  617  to  620.] 


a.  Instructions. — A  justice  of  the  peace 
has  a  right  to  instruct  a  jury  as  to  the  law, 
but  his  refusal  to  do  so  is  not  error.  PetUt  v. 
Ide,  12  Abb.  44. 

But  if  he  wrongly  instructs  them  it  is 
flTound  of  reversal.  Stroud  v.  Butler,  18 
Barb.  327 ;  JMancy  v.  Nagle,  16  id.'  96 ; 
Chapman  v.  Fuller,  7  id.  70;  Trustees  ef 
Village  of  Penn  Tan  v.  Thome,  6  Hill,  326. 

b.  Constable. — ^The  jury  must  be  placed 
in  charee  of  a  constable,  sworn  to  attend 
them,  whether  they  retire  or  are  left  in  the 
court  room  to  deliberate.  Douglass  v.  Black- 
man,  14  Barb.  381. 

No  one  but  a  constable  should  be  sworn  for 
such  purpose.  Stedeg  v.  BarkUe,  2  Gaines,  221 . 

It  seems  that  if  the  parties  consent  that 
the  jury  may  retire  without  a  constable,  they 
cannot  allege  the  irregularity  for  error.  Tower 
V.  Hewett,  11  Johns.  134. 

c.  Constable  au  attorney.— Where 

the  defendant  knowing  the  facts,  consented 
that  a  constable  who  had  appeared  for  the 
plaintiff,  as  attorney,  should  be  sworn  to 
attend  the  jury,  the  court  on  appeal  reAised 
to  reverse  the  judgment  for  the  irregularity. 
TaUman  v.  Woodworth,  2  Johns.  385. 

d.  ImprOX>er  oath.  —  But  a  judgment 
will  be  reversed  if  there  was  an  improper 
oath  administered  to  the  officer.  Herrick  v. 
Bedford,  3  Gaines,  140;  Day  v.  WUber,  2 
Gaines,  134.  But  the  error  may  be  waived,  2 
Wait's  Law  and  Pract.  618. 

e.  Answering  inquiries.— It  is  ground 

for  reversal  if  the  justice  goes  into  the  jury 
room  to  answer  inquiries  put  by  the  jury. 
Taylor  v.  Bet^ord,  13  Johns.  48/ ;  Bunn  v. 
Croul,  10  id.  239;  Moody  v.  Pomeray,  4 
Denio,  115.  But  see  Thayer  v.  Van  Vleet,  5 
Johns.  111. 

/.  Entering  jury  room.— It  seems  to 

be  error  also  for  the  justice  to  enter  the  jury 
room,  although  it  does  not  appear  that  he 


answered  any  inquiries.  Benson  v.  Clark,  1 
Gow.  258. 

But  it*  seems  that  the  parties  may  consent 
thai  the  justice  enter  the  jury  room.  See 
cases  above  cited  in  subds.  e  and  /,  also 
Whitney  v.  Crim,  1  Hill,  61;  Sogers  v. 
MouUhrqp,  13  Wend.  274;  Herlow  v.  Leon- 
ard, 7  Johns.  200. 

g.  Fumii^iin^  flurther  testimony.*^ 

It  is  ground  for  a  reversal  of  the  judgment  if 
the  justice  gives  the  jury  his  minutes  of  the 
evidence.  Neil  v.  Abel,  24  Wend.  185. 

So  too  when  the  minutes  taken  by  the 
attorney  for  the  prevailing  party  were  given 
to  the  jury.  Durfee  v.  Eveland,  8  Barb.  46. 

Where  by  consent  a  witness  was  re-exam- 
ined before  a  jury  after  they  had  retired,  it 
was  held  no  ground  for  reversing  the  judg- 
ment. Keder  v.  Lockwoqd,  Hill  and  Denio, 
137 ;  Broum  v.  Cowell,  12  Johns.  384. 

So  held  too,  where  testimony  was  read  to 
the  jury  in  their  room.  Hanoock  v.  Salmon, 
8  Barb.  564;  Whiiney  v.  Grim,  1  Hill,  61. 

A  consent  that  the  justice  may  enter  the 
jury  room,  is  equivalent  to  a  consent  that  he 
may  read  testimony  to  them.  id.  and  see  also 
Rogers  v.  Moulthrqp,  13  Wend.  274. 

h.  Furnishing  liquor.— It  is  ground 

for  a  reversal  of  the  judgment,  if  it  appear 
that  spirituous  liquors  were  furnished  to  the 
jury,  although  it  was  by  consent  of  parties. 
Boss  V.  Smith,  4  Gow.  17 ;  Kellogg  v.  Wilder, 
15  Johns.  455. 

Where,  after  a  jury  was  impaneled  and 
sworn,  the  trial  was  suspended  for  a  couple  of 
hours  to  enable  a  party  to  procure  a  witness, 
and  during  that  time  a  bottle  d  liquor  was 
passed,  of  which  the  jury  drank,  it  was  held 
to  be  no  ground  for  reversal.  Dennison  v.  Col- 
lins, 1  Gow.  111. 

t.  Interference  with  iury.— The  judg- 

ment  will  be  reversed  if  there  has  been  the 
least  intermeddling  with  the  jury  by  a  party 
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to  the  action,  bat  not  becaaae  the  constable 
who  had  them  in  charge,  urged  them  to  give 
the  yerdict  vhich  was  afterwards  rendered. 
Baker  v.  Simmons,  29  Barb.  198.  See  also 
Taffhr  y.  EvereUy  2  How.  23. 


i.  Failing  to  agree.— When  a  jury  is 

discharged  because  they  fail  to  agree,  the 
time  for  the  return  of  the  new  venire  may  be 
extended  by  consent,  Fiero  y.  Beynolde,  20 
Barb.  275. 


XII.  The  YERblCrr. — [Wait's  Law  and  Pract.  624,] 


a  Presence  of  the  plaintiff.— The 

plaintiff  should  be  present  when  the  yerdict 
IS  receiyed.  He  should  be  called  when  the 
Jury  are  prepared  to  render  their  yerdict,  and 
omission  to  call  him  when  he  is  actually  pre- 
sent and  does  not  submit  to  a  nonsuit,  is  not 
error.  Douglass  y.  Blackman,  14  Barb.  381. 

The  Judgment  will  not  be  reyersed  if  the 
plaintiff  is  present,  and  called,  although  no 
one  appears  and  answers  for  him.  McEachron 
y.  Bandies,  34  Barb.  301 ;  Oakley  y.  Van 
Horn,  21  Wend.  305. 

Nor  will  it  be  reyersed  because  the  return 
Ibils  to  show  that  the  plaintiff  was  called. 
Warrmg  y.  Loomis,  4  Barb.  484.  See  also 
Shore  y.  Bavnor,  3  Denio,  77 ;  Baum  y.  Tar- 
pemiy,  3  Hill,  75. 

h.  Stmday.— Where  the  jury  is  impan- 
eled before  Sunday  commences,  it  is  proper  to 
receiye  thei r  yerdict  on  Sunday.  MoughUUing 
T.  Osbom,  15  Johns.  119. 

c.  Verdict  a  bar  .—The  plea  of  a  yerdict 
in  a  former  suit  is  a  good  defense,  though  no 
judgment  was  actually  giyen  on  it,  for  the 
justice  is  bound  to  give  judgment  according  to 
the  yerdict.  Hess  y.  Beeknum  11  Johns,  &7 ; 
Young  y.  Overaeher,  i  id.  191;  Fdter  y, 
MuUiner,  id.  181. 

d.  Special  verdict.— A  jury  in  a  ius- 
tioe's  court  cannot  render  a  special  yerdict. 
Wylie  y.  Hyde,  13  Johns.  249. 

e.  General  verdict.— Where  the  jury 
found  for  the  defendant  six  cents  damages  and 
six  cents  costs,  it  was  considered  a  yerdict  for 
the  defendant,  generally.  Ooodenow  y.  Tranis, 
3  Johns.  427.  So  a  yerdict  of  '*  no  cause  of 
action."  Fdter  y.  MuUiner,  2  Johns.  181. 

/.  Improper  verdict.— A  yei-dict  for 

"  one  mill "  is  a  nullity,  and  »  judgment  en- 
tered on  such  a  yerdict  will  be  reyersed. 
Broum  y.  Smith  3  Gaines,  81. 

g-  Interest  flrom  day  specified.— 

Where  a  jury  rendered  a  yerdict  for  910  and 
interest  from  a  day  specified,  it  was  held  suffi- 
cient, and  that  the  justice  might  compute  the 
interest  and  enter  judgment  for  the  whole* 
Page  y.  Cody,  1  Co.w.  115. 


h.  Costs. — ^The  jury  need  not  render  a 
yerdict  for  costs,  they  follow  of  course.  Blake 
y.  Millspaugh,  1  Jobins.  316 ;  Brown  y.  Smith, 
3  Gaines,  81. 

i.  Against  evidence.— Where  the  tes- 
timony clearly  entitles  one  party  to  recoyer, 
but  the  jury  do  not  find  a  yerdict  for  such 
party,  the  judgment  entered  on  such  yerdict 
will  be  reyersed.  Fish  y.  Skut,  21  Barb.  333 ; 
Bathhone  y.  Stanton,  6  Barb.  141 ;  Herrick  y. 
Stover,  5  Wend.  580. 

But  where  only  nominal  damages  ought  to 
haye  been  giyen,  the  judgment  will  not  be 
disturbed  although  it  is  against  eyidence.  Ste- 
phens y.  Wider,  32  N.  Y.  (5  Tiff.),  361 ;  Cody 
y.  FaircKUd,  18  Johns.  129. 

i.  Conflicting  evidence.— Where  the 

eyidence  is  conflicting,  the  finding  of  the  jury 
is  concluiiye.  Sogers  y.  Aekerman,  22  Barb. 
134;  Dunckle  y.  Koeker,  11  id.  387;  BatJ^ 
hone  y.  Stanton,  6  id.  141 ;  McBonaid  y.  Ed- 
gerton,  5  id.  560. 

k.  Excessive  damages.  —  The  jud^ 

ment  entered  on  the  yerdict  of  a  jury,  will 
not  be  reyersed  on  the  ground  that  they  are 
excessiye,  unless  it  eyinces  partiality,  preju- 
dice or  passion.  Haight  y.  Badgeley,  15  Barb. 
499,  (503.) 

Where  the  Jury  rendered  a  yerdict  for  an 
amount  greater  than  that  laid  in  the  declara- 
tion, and  the  plaintiff^  instead  of  remitting 
the  excess  and  asking  judgment  for  the  re- 
mainder, took  judgment  for  the  whole,  it  was 
held  to  be  error.  Fish  y.  Dodge,  4  Denio,  311. 

Wheneyer  a  jury  renders  a  yerdict  for  an 
amount  beyond  the  amount  claimed  in  the 
declaration,  or  for  an  amount  beyond  the 
jurisdiction  of  the  justice,  the  excess  may  be 
remitted  and  judgment  taken  for  the  residue, 
id.  Clark  y.  Denure,  3  Denio,  319 ;  Barber  y. 
Base,  5  Hill,  76 ;  Burger  y .  Kortright,  4  Johns. 
414. 

I.  Reconsideration.— After  it  has  been 
declared,  but  before  it  has  been  recorded,  a 
jury  may  reconsider  their  yerdict.  hobar  y. 
K&plin,  4  N.  Y.  (4  Comst.),  547 ;  Blackky 
y.  Shddon,  7  Johns.  32. 


XIII.  Nonsuit.     Judgment.— [2  Wait's  Law  and  Pract.  692.] 


a.  Nonsuit  on  the  trial.— A  justice 

may  nonsint  the  plaintiff  at  the  trial.  El- 
weU  y.  McQueen,  10  Wend.  521 ;  Clements  y. 
Betiiamin,  12  Johns.  299.  And  such  non- 
suit is  no  bar  to  another  action,  id.  Totde 
y.  Broiherton,  10  Johns.  363. 

h.  After  cause  submitted.— The  plain- 
tiff cannot  be  nonsuited  after  the  cause  has 
been  submitted,  or  the  justice  takes  time  to 


consider.  Peters  y.  Diossy,  3  E.  D.  Smith, 
115;  Young  y.  Bummell,  7  Hill,  503;  Aff'g 
5  Hill,  60;  Shall  y.  Lathrop,  3  Hill,  237; 
ElweU  y.  BTOueen,  10  Wend.  521 ;  Hess  y. 
Beekman,  11  Johns.  511 ;  Youna  y.  HubbeU, 
3  id.  43^.  In  such  case,  although  judg- 
ment be  entered  in  the  form  of  a  nonsuit,  it 
is  a  bar  to  another  action  for  the  same  cause, 
id.    Unless  a  motion  for  a  nonsuit  has  pre- 
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viously  been  made,  and  decision  tbereon  re- 
served. Seaman  v.  Ward,  1  Hilt.  52.  See 
note  XII,  subd.  a,  supra, 

c.  Erroneous  nonsui't— A  nonsuit, 

although  erroneous,  puts  an  end  to  the  action 
as  eifectually  as  though  it  had  been  at  the  in- 
stance of  the  plaintiff.  Lord  t.  Oatrandery  43 
Barb.  337. 

d.  Judgment  on  verdict.— The  jus- 
tice must  give  judgment  in  accordance  with 
the  verdict.    See  note  XII,  subd.  c,  supra. 

He  must  render  judgment,  aiid  enter  the 
same  in  his  docket  immediately  after  the  ver- 
dict is  rendered.  It  seems  that  after  a  single 
day  has  passed  it  is  too  late.  Beattie  y.Qua, 
15  Barb.  132 ;  Sibleu  v.  Howard,  3  Deuio,  72 ; 
HaU  V.  TuUle,  6  Hill,  38. 

e.  Cause  submitted. — Where  the  cause 
is  tried  without  a  jury  and  submitted  to  the 
justice  for  decision,  he  has  four  days  in  which 
to  render  judgment.  Wiseman  v.  Panama 
BaUroad  Co.,  1  Hilt.  300;  Bloomer  y,  MerriU, 
29  How.  259 ;  S.  C.  1  Daly,  485 ;  Young  v. 
Bummell,  7  Hill,  503;  Aff'g  S.C.  5  id.  60; 
Watson  V.  Davis,  19  Wend.  371.  Such  time 
may  be  extended  by  consent,  and  where  the 
parties  agi'eed  to  appear  within  the  four  days 
to  argue  the  case  and  they  appeared  on  the 
fourth  day  for  that  purpose,  it  was  held  that 
the  justice  could  take  four  days  from  the  day 
of  argument,  in  which  to  render  his  decision. 
HeidenUeimer  v.  WHson^  31  Barb.  636; 
Barnes  v.  Badger y  41  id.  98. 

/.  Sunday. — Judgment  cannot  be  entered 
on  Sunday.  Hoghialing  v.  Oshom,  15  Johns. 
1 19,  and  where  a  cause  is  submitted,  and  the 
justice  takes  time  to  decide,  if  the  fourth  day 
is  Sunday,  he  must  render  judgment,  on  the 
third  day.  BisseU  v.  BisseU,  11  Barb.  96. 

Judgment  however  may  be  rendered  on 
Saturday  against  a  pei'son  who  keeps  that  day 
holy.  Maocon  v.  Annas,  I  Denio.  204. 

g,  Election  day. — Where  a  cause  was 
tried  and  submitted  on  a  previous  day,  it  was 
held  no  error  for  thejustice  to  enter  jud^ent 
on  the  day  of  a  general  election.  Mice  v.  Mead, 
22  How.  445. 

h.  Judgment  entered.— Judgment  is  a 

judical  act,  not  a  mental  resolution,  and  must 
m  some  way  be  declared.  Seaman  v.  Ward, 
1  Hilt.  52. 

Where  the  justice  made  a  note  of  his  deci- 
sion in  liis  minutes  it  was  held  to  be  sufl^cient, 
WalrodY,  Shuler,  2  N.  Y.  (2  Oomst.)  134; 
Hall  V.  TuUle,  6  Hill,  38. 

After  thejustice  has  entered  judgment  it  is 
beyond  his  power  to  open  it,  even  though  it 
be  entered  for  a  wrong  amount  through  inad- 
vertance.  Dauchy  v.  Brown,  41  Barb.  555; 
Hardy  v.  Sedye,  3  Abb.  103 ;  S.  C.  1  Hilt.  90; 
Camp  V.  Stewart,  2  £.  D.  Smith,  89 ;  Sperry  v. 
Major,  1.  id.  361 ;  People  ex  rel.  Phelps  v. 
Delaware  Common  Pleas,  18  Wend.  558 ; 
McGuinty  v.  Eerrick,  5  id.  240,  (246.) 

The  remedy  in  such  case  is  by  an  appeal 
from  the  judgment,  id.  and  see  DonneiU  v. 
Cornell,  1  Code  R.  N.  S.  288. 


Where  the  justice  changed  the  amount  of 
the  judgment  entered,  but  afterward  restoi  ed 
the  docket  to  its  original  form,  held  that  the 
judgment  was  not  invalidated.  Dauchy  v. 
Brown,  41  Barb.  555. 

«.  Judgment  on  the  evidence.— The 

judgment  should  be  entered  *'  on  hearing  the 
proo&  and  allegations  "^  of  the  parties.  Stock 
ing  V.  Drigf/s,  2  Caines,  96. 

The  justice  must  make  his  decision  accord- 
ing to  the  facts  proven,  and  not  on  his  own 
knowledge  of  the  case.  Cornell  v.  MouUon, 
3  Denio,  12 ;  Wheeler  v.  Lampman,  14  Johns. 
481 ;  Locke  v.  Smith,  10  id.  250;  Sprague  v.. 
Shed,  9  id.  140;  Blanchard  v.  Richfy,  7  id. 
198 ;  Rosekrans  v.  Van  Antwerp,  4  id.  228  ; 
Burlingham  v.  Deyer,  2  id.  189 ;  Stocking  v. 
Driggs,  2  Caines,  96.  See  also,  Fox  v.  Decker, 
3  £.  D.  Smith,  150;  Ely  v.  QLeary,  2  id. 
355. 

J.  Judgment  before  trial  ended.— 

Where,  during  the  trial,  it  appears  that  there 
is  no  evidence  upon  which  the  action  can  be 
maintained  against  a  part  of  the  defendants, 
the  justice  may  discontinue  the  action  as  to 
such  defendants.  Moon  v.  Eldred,  3  HiU, 
104 ;  Fenn  v.  Timpson,  4  E.  D.  Smith,  276 ;  S. 
C.  3  Hill,  106,  note  a;  and  Perkins  v.  Bkh- 
mond,  17  How.  309.  Judgment,  however, 
should  not  be  entered  until  the  trial  is  ended. 
Where  the  justice  stopped  the  plaintiff's 
counsel  white  he  was  summing  up  a  case,  and 
told  him  that  he  had  already  entered  judg- 
ment, it  was  held,  on  appeal,  to  be  error. 
PrenHss  v.  Sprague,  1  Hilt.  428. 

h  Joint  debtor8.-^cction  136  of  the 
Code  is  not  applicable  to  justices'  courts. 
Perkins  v.  Richmond,  17  How.  309.  Where 
a  suit  was  commenced  by  warrant,  but  only 
one  of  the  defendants  was  brought  before  the 
justice,  a  judgment  against  both  was  re- 
versed. Bicnards  v.  Walton,  12  Johns.  434. 

Where  one  of  two  defeiidants,  sued  by 
summons,  appeared  and  confessed  judgment 
against  both,  it  was  held  good  against  the  one 
who  did  not  appear,  until  reversed.  Ingalls  v. 
Sprague,  10  Wend;  672. 

I'  Informality. — Although  the  judgment 
entered  is  informal,  it  will  not  be  reversed  if 
it  is  sufficiently  intelligible.  Thus,  where  it 
was  "  for  93.37,  together  with  treble  damages, 
making  in  all  85.89  for  damages,  and  92.66 
costs,  whole  judgment  for  damages  and  costs 
88.55,"  it  was  susUined.  Tifft  v.  Culver,  3 
Hill,  180. 

A  "judgment  for  damages,  with  costs, 
•2.74,"  was  sustained^  Slaman  v.  Buckley,  29 
Barb.  289. 

m.  Collateral   action.— A  justice's 

judgment  is  to  be  deemed  valid  when  ques- 
tioned collaterally,  i^eno  v.  Pinder,  20  N.  Y 
(6  Smith,)  298;  Rcv'g  S.C.  24  Barb.  423, 
Skinnion  v,  Kelley,  18  N.  Y.  (4  Smith,)  355 , 
Wesson  v.  Chamberlain,  3  N.  Y.  (3  Comst.) 
331;  Bromley  v.  Smith,  2  Hill.  517. 

n.  Action  on  judgment.— Although  a 

judgment  be  voidable  Tor  irregularities,  yet 
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it  will  uphold  a  judgment  obtained  in  an 
action  thereon.  Humphrey  v.  Persons,  23 
Barb.  314. 

This,  although  a  judgment  on  which  an 
action  is  brought,  was  recovered  more  than 
six  years  before  suit  commenced  thereon. 
Such  fact  is  no  cause  for  reversing  the  judg- 
ment obtained  in  such  action,  if  the  defendant 
does  not  appear  therein  and  plead  the  statute 
of  limitations.  lb. 

0.  Specialty.  —  A  juistice's  judgment 
ranks  as  a  specialty.  NiUs  y.  Totman,  3  Barb. 
694;  Withenoax  v.  AverUl,  6  Cow.  589; 
James  v.  Henry,  16  Johns.  233. 

1>.  Statute  of  limitations,— A  judg- 
ment of  a  justice  of  the  peace  recovered  since 
the  Code  took  effect,  stands  on  the  same  foot- 
ing with  a  judgment  of  the  supreme  court,  so 
far  as  the  statute  of  limitations  is  concerned. 
NichoHs  V.  Atwood,  16  How.  475. 

After  the  lapse  of  twenty  years  a  Judgment 
cannot  be  revived  by  stipulation.  Thompson 
T.  Jenks,  2  Abb.  N.  S.  229. 

9.  The  docket.-r-A  justice's  docket  can- 
Qot  be  contradicted  by  parol  proof.  Smith  v. 
Compton,  20  Barb.  262,  (268) ;  Hard  v.  Ship- 
man,  6  Barb.  621 ;  Niles  v.  Totman,  3  id.  594; 
Brininall  v.  Foster,  7  Wend.  103. 

**  The  omission  of  a  justice  of  the  peace  to 
certify  in  his  docket  that  the  amounts  appear- 


ing b^  such  book  to  be  due  on  the  judgments 
therem,  had  not  been  paid  to  his  Imowledge ; 
or  to  deposit  such  docket  with  the  clerk  of 
the  town  where  he  removed  therefrom,  did 
not  effect  the  validity  of  the  judgments  in 
the  docket,  or  vary  the  effect  of  the  same  as 
evidence.  The  statutes  that  required  him  to 
do  so,  are  merely  directory."  Humphrey  v. 
Persons,  23  Barb.  313 ;  and  see  Carshore  v. 
Huyek,  6  Barb.  583. 

If  the  clerk  of  one  of  the  district  courts  of 
New  York  city  should  wholly  neglect  to  make 
up  his  docket,  the  party  recovering  a  judg- 
ment might  prove  its  recovery  by  other  evi- 
dence, (hrpenter  v.  Simmons,  28  How^  12 ; 
S.  C.  1  Rob.  360,  (372). 

r.  Transcript. — ^A  transcript  of  a  docket 
of  one  of  the  district  courts  of  New  York 
city,  is  admissible  in  eviden^^e  to  prove  a 
judgment  in  support  of  an  execution  Uiereon, 
although  it  omits  to  state  that  a  transcript  of 
such  judgment  had  been  given  to  file  in  the 
county  clerk's  ofiSce.  Such  filing  may  be 
shown  by  other  evidence.  Id. 

s.  Pa3nxxexit. — Pavment  or  a  tender  of 
the  amount  of  a  judgment  to  the  justice, 
without  dissent  on  the  part  of  the  plaintiff,  is 
a  satisfaction  of  the  judgment.    Dexter  v 
Broat,  16  Barb.  337. 


XIV.    The  0)8T8.— [2  Wait's  Law  and  Pract.  707.] 


Justices  of  the  peace  in  this  State  shall 
hereafter  be  allowed  and  entitled  to  receive 
the  fees  hereinafter  stated,  for  the  following 
named  services  in  civil  cases : 

For  a  summons *.   25 

Warrant,  attachment  or  transcript  of 

judgment  (each) 25 

Amoumment 25 

Subpoena,  including  all  the  names  in- 
serted therein.: 25 

Administering  an  oath • 10 

Filii^  every  paper  necessary  to  be  filed  5 

Swearing  a  jury 25 

"           constable  to  attend  jury..  10 
Trial  of  an  issue  of  fact  in  case  of  no' 

appearance  by  defendant ^»...  25 

Trial  of  an  issue  of  fact  m  case  of  ap- 
pearance and  answer 75 

Entering  judgment. 25 

Taking  affidavit 10 

Drawing  any  bond 25 

Receiving  and  entering  verdict  of  jury.  25 

Venire 25 

Drawing  affidavits,  applications  and  no- 
tices in  cases  required  by  law,  per  folio  05 

Execution 25 

Renewal  of  execution 25 

Making  a  return  to  an  appeal 2  00 

Warrant  for  the  apjirehension  of  any 
person  charged  with  any  violation  of 
the  laws  concerning  the  internal  po- 
lice of  the  State 25 

Warrant  for  the  apprehension  of  any 
person  chareed  with  being  the  father 

of  a  oastard 50 


Indorsing  any  warrant  issued  firom  an- 
other countjr 25 

Summons  for  any  offense  relating  to 
the  internal  police  of  the  State,  or  in 
case  of  any  special  proceedings  to  re- 
cover the  possession  of  lands  or  oth- 
erwise         25 

For  drawing  a  record  of  conviction  for 
contempt  and  other  special  cases. . .         50 

For  execution  upon  any  such  convic- 
tion          25 

Warrant  of  commitment  for  any  cause.        25 

Precept  to  summon  a  jury  in  special 
cases 50 

Swearing  such  jury 25 

Hearing  the  matter  concerning  which 
such  jury  is  summoned 50 

Receiving  and  entering  the  verdict  of 
such  jury% 25 

View  of  premises  alleged  to  be  de-  1 

sorted..  •  •• 50 

Hearing  an  application  for  a  commission 

to  examine  witnesses 50 

For  every  order  for  such  commission, 
and  attending,  settling  and  certifying 
interrogatories 50 

Taking  deposition  of  witnesses  upon  an 
order  or  commission  issued  by  some 
court  in  this  or  a  foreign  State  or  ter- 
ritory (per  folio) 10 

For  making  the  necessary  return  and 
and  certificate  thereto 50 

Indorsement  on  affidavit  in  an  action  to 
recover  pos(>>e8sion  of  personal  prop- 
erty         25 
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When«yer  a  judgment  shall  be  rendere^L  in 
a  court  of  justice  of  the  peace,  in  civil  actions, 
it  shall  be  with  costs  of  the  suit;  but  the 
whole  amount  of  the  items  of  such  costs,  to 
be  included  in  the  entry  of  jud^ent,  except 
charges  for  the  attendance  of  witnesses  fix>m 
another  county,  shall  not  in  any  case  exceed 
the  sum  of  five  dollars,  unless  such  suit  shall 
be  adjourned  more  than  once,  at  the  request 
and  on  motion  of  the  party  against  whom 
judgment  shall  be  finally  rendered,  and  in  such 
case  the  costs  of  such  additional  adjournment 
may  be  included  in  the  entry  of  judgment, 


and  in  all  cam  in  which  an  issue  is  joined 
and  trial  had,  and  the  damages  recovered,  shall 
exceed  fifty  dollars,  or  the  piaintifT  shall  claim 
in  his  complaint  a  sum  exceeding  fifty  dollars, 
and  the  defendant  shall  recover  judgment,  the 
prevailing  party  shall  be  entitlea  to  costs  not 
exceeding  the  sum  of  ten  dollars,  exclusive  of 
witnesses'  fees.  Laws  of  1866,  ch.  692,  §§ 
1,2. 
For  the  fees  of  justices  in  criminal  cases, 

i'urors'  fees  and  witnesses'  fees,  see  Laws  of 
866,  ch.  692.     For  constable's  fees,  etc.,  see 
I^tWB  of  1869,  ch.  820. 


XV.  The  Execution. — [2  Wait's  Law  and  Pract.  714.] 


a.  Betumable  in  sixty  days.— The 

execution  issued  on  a  judgment  in  the  jus- 
tice's court,  is  retumabie  in  sixty  days.  Ban- 
der V.  Burlei/y  15  Barb.  604. 

An  execution  that  called  for  its  return 
"within  sixty  days,"  held  good.  Price  v. 
Shipps,  16  Barb.  585. 

h.  After  five  years.— After  five  years 
from  the  entry  of  tne  judgment,  an  execution 
cannot  be  issued.  Morse  v.  Gould,  11  N.  Y. 
n  Kern.),  281 ;  Swift  v.  Flanagatiy  12  How. 
438.  An  execution  issued  after  that  time 
would  be  void.  Bates  v.  James,  3  Duer,  45. 
See  contra,  Bellinger  v.  Ford,  21  Barb.  311 ; 
S.  0.  before,  14  id.  250. 

c.  Renewal. — A  justice  may  from  time 
to  time,  renew  an  execution  issued  by  him,  if 
it  be  not  satisfied,  by  an  indorsement  there- 
on to  that  efiect,  signed  by  him,  and  dated 
when  the  same  shall  be  made.  If  it  has  been 
satisfied  in  part,  the  indorsement  shall  ex- 
press the  sum  still  due.  Such  indorsement 
renews  the  execution  in  full  force  for  sixty 
days  from  the  date  thereof.  Laws  of  1857, 
ch.  512. 

The  issuing  of  an  execution  and  its  renewal 
ou^ht  to  be  considered  the  same  thing,  and 
neither  can  be  done  after  five  years  from  the 
entry  of  the  judgment.  Morse  v.  Gould,  11 
N.  Y.  (1  Kern.),  281.  An  execution  may  be 
renewed  after  a  levy  has  been  made,  if  there 
is  not  sufficient  time  remaining  to  advertise 
and  sell.  A  mere  lejr  does  not  satisfy  the 
judgment.  People  v.  ifopson,  1  Denio,  574. 

It  may  be  renewed  without  having  any 
constable's  return  indorsed  thereon.  VUger 
V.  Ward,  1  Wend.  551 ;  WickhaH  v.  Miller, 
12  Johns.  320. 

d.  Return. — Where,  after  a  levy  and  sale 
under  an  execution,  the  judgment  debtor 
sued  for  the  property  sold  and  recovered,  it 
was  held,  that  the  constable  could  not,  by  a 
supplementary  return,  revive  the  judgment. 
Boss  V.  Hicks,  11  Barb.  481. 


Nor  could  the  justice  make  the  amendment 
Piper  V.  ElvDood,  4  Denio,  165. 

«.  Plaintiff  dead. — An  execution  issued 
after  the  decease  of  the  judgment  creditor,  by 
persons  who  have  apparently  no  interest  in 
the  matter,  is  void.  Bellinger  v.  Ford,  21 
Barb.  311 ;  S.  C.  before,  14  id.  250. 

/.  Personal  property.— Under  an  exe- 
cution on  a  iustice*s  judgment,  a  levy  can 
only  be  made  on  "goods  and  chattels.'* 
Fisher  v.  Suffer,  1  £.  D.  Smith,  611. 

g.  After  transcript  filed.— After  a 

judgment  is  docketed  with  the  county  clerk, 
that  officer  is  the  only  one  who  can  issue  an 
execution  thereon.  Where  a  stipulation  was 
given  to  the  effect  that  the  county  clerk,  or 
any  other  person  "  authorized  to  issue  execu- 
tion on  the  judgment,"  mi^t  issue  such 
execution,  it  was  held  that  the  attorney  of 
the  judgment  creditor  was  not  authorized  to 
issue  the  execution.  Thompson  v.  Jenks,  2 
Abb.  N.  S.  229.  See  a  decision  of  the  county 
court,  ctmtra,  Simpldns  v.  Page,  1  Code  R. 
107. 

But  an  execution  on  a  judgment  recovered 
in  one  of  the  district  courts  of  ^ew  York 
city,  and  docketed  in  the  court  of  common 
pleas,  may  be  issued  by  the  attorney  of  the 
judgment  creditor.  Brush  v.  Lee,  3  Abb.  N. 
S.  204;  S.  C.  36  N.  Y.  (9  Tiff.)  49;  34  How. 
283;  1  Trans.  App.  66;  Aff'g  S.  C.  18  Abb. 
398,  (404),  but  not  on  this  point.  McDonald 
V.  (fFlynn,  2  Daly,  42. 

So  of  executions  on  marine  court  judg- 
ments, after  transcript  filed  with  the  county 
clerk.  Ginochio  v.  Figari,  2  Abb.  185 ;  S,  C. 
4  £.  D.  Smith,  227. 

i^.  liCandamus. — ^In  a  proper  case  the 
supreme  court  will  issue  a  mandamus  to  com- 
pel the  clerk  of  the  marine  court  to  issue 
an  execution.  The  People  ex  rd.  Debenetti 
V.  The  Clerk  of  New  York  Marine  Court,  3 
Abb.  309,  (320);  S.  0.  13  How.  260,  (267.) 


XVI.  DEFArLTTNG  WrFNESS  OR  JlTROR. — [2  Wait's  Law  and  Pract.  640,  646.  ] 


a.  Ptmishment. — A  justice  has  power 
to  punish  a  defaulting  witness  or  juror,  even 
after  the  suit  has  terminated  in  which  such 
default  occurred.  Bobbins  v.  Gorham,  25  N. 
Y.  (11  Smith),  588;  Aff'g  S.C.  26  Barb.  586. 


b.  Attachment. — ^The  application  for  an 
attachment  against  a  witness  for  non-attend- 
ance, need  not  necessarily  be  founded  on  a 
written  affidavit;  an  oral  oath  is  sufficient 
Baker  v.  WUliams,  12  Barb.  527. 
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TITLE  VIL 

Of  judioetf  and  other  inferior  oowrig  in  citie9* 

Chaptsb  I.  The  marine  coui't  of  the  city  of  New  York. 

II.  The  justices'  courts  in  the  city  of  New  York. 

III.  The  justices'  courts  of  cities. 

lY.  General  provisions. 

CHAPTER  L 
The  marine  court  <^  the  city  of  Neuo  York. 
^  (>5.  [58.]  Its  jurisdiction. 

This  section  has  been  entirely  abrogated  by  subsequent  laws.  As  to 
the  origin,  powers,  etc,  of  this  court,  see  Laws  of  1813,  chap.  86,  ^  85,  etc.; 
1819,  chap.  71 ;  1844,  chap.  148;  1849,  chap.  144,  id.  377;  1852,  chap. 
389;  1853,  chap.  529;  id.  617;  1857,  chap.  295;  1858,  chap.  834;  1862, 
ohap.  484;  1865,  chap.  436;  1866,  chap.  701;  1867,  chap.  784. 


a.  Marine  cotirt  Judgments. — Sec-       ft.  Assault  and  battery  .—The  marine 

tion  375  of  the  Code  does  not  apply  to  the     court  of  New  York  city  has  jurisdiction  of  an 
marine  court  of  New  York.  Prince  v.  Chy(My     action  for  an  assault  and  hattery,  committed 


7  Roh.  76.  See  note  II,  suhd.  c,  §  68,  post 
After  judgment  is  obtained  in  the  marine 
court,  a  transcript  may  be  filed  with  the 
county  clerk,  an  execution  issued,  and  sup- 
plementary proceedings  be  had  thereon.  JUt- 
terband  v.  Maryatt,  1?  N.  Y.  L^.  Obs.  15d. 


on  board  a  merchantman,  when  the  yessel  was 
within  the  United  States,  and  not  upon  the 
high  seas.  Farley  v.  De  Waters,  2  Daly,  192. 

c.  Not  a  Justioes'  oourt.--See  §  67, 

note  1,  post. 


CHAPTER  II. 

Juaticeif  courts  in  the  city  of  New  York* 
k  66.  [59.]  (AmM  1870.)  Their  juris^ction.  Stenographer. 
The  district  courts  of  the  city  of  New  York  shall  have  such  jurisdiction 
as  is  provided  by  special  statutes;  and  proceedings  under  article  two,«(>f 
title  ten,  of  chapter  eight,  of  part  three,  of  the  Revised  Statutes,  may  be 
had  before  any  justice  of  such  courts,  without  regard  to  the  district  in 
which  the  premises  are  situated  ;  and  the  affidavits  used  in  such  proceedings 
may  be  taken  before  any  officer  authorized  by  law  to  take  affidavits.  And 
the  justices  of  the  district  courts  of  the  city  of  New  York  are  hereby 
respectively  authorized  to  appoint  a  stenographer  in  their  several  courts, 
whose  duty  it  shall  be  to  take  fulljstenographic  notes  of  all  proceedings  in 
trials  had  therein  ;  he  shall  hold  his  office  during  the  pleasure  of  the  jus- 
tice of  the  court,  and  shall  receive  a  salary  of  two  thousand  dollars  per 
annum  out  of  the  city  treasury.  The  clerks  of  the  said  district  courts,  shall 
collect,  in  all  cases  in  which  a  trial  is  had,  the  sum  of  one  dollar,  in  addition 
to  the  other  fees  authorized  by  law,  and  shall  pay  the  same  into  the  city 
treasiiry,  in  like  manner  with  other  fees  collected  by  them. 


This  section  was,  at  one  time,  in  effbct  re- 

Ciled  hy  Uws  of  1851,  ch.  147,  196,  514; 
ws  of  1852,  ch.  54,  324  \  and  the  Laws  of 

12 


1857,  ch.  344,  which  see  for  the  oi^ganixation, 
etc.,  of  these  courts. 

But  ch.  741,  §  4,  of  the  Laws  of  1870  has  re* 
stoi^  the  section  in  its  preiient  form. 
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Justices'  Coubts  of  Cities. 


[kk  67,  68. 


I.   JUBISDIOIION  OF  DiSTBIGT  CoURIB, 


a.  Claim  and  deliveiy.— In  an  action 

to  recover  the  possession  of  personal  prop- 
erty, the  judgment  in  the  district  courts  must 
be  rendered  according  to  the  provisions  of  the 
revised  statutes  (2  R.  S.  530, 1 49),  and  not 
according  to  the  provisions  of  §277  of  the 
Code.  Stauff  v.  Maker,  2  Dalj,  142. 

h.  Estate  of  maxried  woman.— The 

district  courts  have  not  jurisdiction  of  an 
action  brought  to  charge  the  separate  estate 
of  a  marri&l  woman,  although  the  debt  on 
which  the  action  was  brought  was  contracted 
with  reference  to  such  estate.  SaUer  v.  Park- 
hurst,  2  Daly,  240.    See  rabd.  c. 

e.  Removal  of  oause  to  common 

pleas. — When  the  defendent,  for  the  pur- 
pose of  removing  a  cause  to  the  court  of  com- 
mon pleas,  according  to  the  taws  of  1857,  ch. 
344,  has  presented  his  andertakin|f  to  the 
justice,  the  jurisdiction  of  the  justice  is  ar- 
rested, except  to  adjourn  until  the  application 
is  disposed  of.  And  when  he  filed  tne  under- 
taking but  did  not  approve  or  disapprove  of 
the  same,  but  took  additional  proof,  and  ren- 
dered judgment  for  the  plaintiff,  such  judg- 
ment was  reversed  on  appeal.  Hogan  v.  Da^ 
Un,  2  Daly,  184. 
Where  a  surety  on  the  undertaking  was  re- 


jected and  the  cause  was  adjourned  to  enable 
the  defendant  to  procure  another,  a  judgment 
entered  on  the  non-appearance  of  the  defendant 
on  the  adjourned  day  was  affirmed.  Moan  v. 
TAomjpMm,  2  Daly,  180. 

If  a  cause  has  been  removed  to  the  common 
pleas,  the  pleadings  camiot  be  so  changed  as 
to  allow  the  litigation  of  a  matter,  not  a  sub- 
ject of  jurisdiction  in  the  district  court. 
SaUar  v.  FarlOiuni,  2  Daly,  240 ;  subd.  b, 
mpra, 

d.  Action  on  bond. — ^The  dBstrict  courts 

have  not  jurisdiction  of  an  action  on  any 
bonds  except  those  conditioned  for  the  pay- 
ment of  money  and  surety  bonds,  given  under 
subd.  6,  of  §  53,  of  the  Code.  SmUh  v.  White, 
2  Daly,  72. 

e,  Q^neral.— In  1857  an  act  was  passed 
by  the  legislature  reducing  the  various  acts 
relating  to  the  jurisdiction  of  the  district 
courts  into  one,  which  forms  a  Code  for  pro- 
ceedings in  these  courts,  an  annotated  edition 
of  which  has  been  published ;  hence,  it  has 
not  been  thought  advisable  to  give  any,  except 
a  few  of  the  more  recent  cases  under  thia 
section. 

See  §  67,  note  I,  pott. 


CHAPTER  in. 
The  justice^  courts  of  ciiiea. 
k  67.  [60.]  Their  jurisdiction. 

The  justices'  courts  of  cities  shall  'have  jurisdiction  in  the  following 
cases,  and  no  other: 

1.  In  actions  similar  to  those  in  which  justices,  of  the  peace  have  juris- 
diction, as  provided  by  sections  53  and  54. 

.2.  In  an  action  upon  the  charter  or  by-laws  of  the  corporations  of  their 
respective  cities,  where  the  penalty  or  fotfeiture  shall  not  exceed  one 
hundred  dollars. 


I.  Distriot  courts.— The  district  and 
marine  courts  of  New  York  city  are  not  courts 
of  justices  of  the  peace  within  the  meaning  of 
the  Code.  Boston  SUk  and  Woolen  MUU  v. 


EuU,  37  How.  299,  (305) ;  S.  0.  6  Abb.  N. 
S.  319.  See  also  Mtih  v.  Winalow,  2  E.  D. 
Smith,  18;  Jackson  v.  Whedan,  1  id.  141; 
and  Davis  v.  Hudson,  5  Abb.  61. 


CHAPTER  IV. 

General  provisions. 

k  68.  [61.]  (Am'd  1849, 1851.)  Sections  55  to  64,  applicable  to  t/w  courts 
embraced  in  tliis  title. 

The  provisions  of  sections  55  to  64,  both  inclusive,  relating  to  foi-ms 
of  actions,  to  pleadings,  to  the  times  of  commencing  actions,  to  the  rules 
of  evidence,  to  filing  and  docketing  transcripts  of  judgments,  to  their  effect 
and  the  mode  of  enforcing  them,  and  to  proceedings,  where  title  to  real 
property  shall  come  in  question,  shall  apply  to  the  courts  embraced  in  this 
title;  except  that,  after  the  discontinuance  of  the  actions  in  the  inferior 
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court  upon  an  answer  of  title,  the  new  action  may  be  brought  either  in  the 
supreme  court,  or  in  any  other  court  having  jurisdiction  thereof;  and  except, 
also,  that  in  the  city  and  county  of  New  York,  a  judgment  for  twenty-five 
dollars  or  over,  exclusive  of  .costs,  the  transcript  whereof  is  docketed  in 
the  office  of  the.  clerk  of  that  county,  shall  have  the  same  effect  as  a  lien, 
and  be  enforced  in  the  same  manner  as,  and  be  deemed,  a  judgment  of  the 
court  of  common  pleas  for  the  city  and  county  of  New  York. 

I.  Transcript. 


a.  Filing  traJlSCript.— "  It  is  not  neces- 
sary that  a  transcript,  from  a  justice  of  the 
peace,  of  a  judgment  rendered  oy  him,  shoir 
the  proceedings  to  give  iurisdiction  to  render 
a  yalid  judgment,  in  order  to  authorize  it  to 
be  filed  and  docketed.  It  is  for  that  purpose 
prima  facie  evidence  that  such  justice  had 
jurisdiction  to  render  the  judgment."  Dick- 
iH9on  y.  Smith,  25  Barb.  10^  (105) ;  Jackson 
T.  Bawland,  6  Wend.  666 ;  Jackson  y.  TuUle, 
9  Co^r.  233;  Jackson  y.  Jonesy  id.  182. 

After  the  transcript  is  filed,  the  magis- 
trate who  rendered  it,  has  no  further  control 
oyer  the  judgment.  Matter  of  ShoUSy  2  Ooir. 
506. 

b.  Less  than  $25.— A  transcript  may 
be  filed  with  the  county  clerk,  though  the 
judgment  be  less  than  825.  Candee  y.  Gun- 
delsheimer,  17  How.  434;  S.  G.  8  Abb.  435; 
and  cases  cited  under  subd.  c. 

c.  Supi^xnentary  proceedJn^,  how- 

eyer,  cannot  be  instituted  unless  the  judgment 
exceeds  825.  Anonymous,  32  Barb.  201; 
Butts  y.  Dickinson,  12  Abb.  60;  S.  .0.  20 
Hqw.  230;  VuUee  y.  Whitehead,  2  HUt.  596; 


oyerruling  Candee  y.  Crundelsheimer,  subd.  h, 
supra, 

d.  County  court. — After  the  filing  of 
the  transcripts  with  the  county  clerk,  the 
judgments  are  deemed  judgments  of  the 
county  court,  and  that  court  may  order  set- 
off between  them.  Hayden  y.  McDermott,  9 
Abb.  14. 

An  action  cannot  be  brought  on  such  judg- 
ment without  leaye  of  the  court.  Lyon  y. 
Manly,  18  How.  267 ;  S.  0. 10  Abb.  337 ;  32 
Barb.  51. 

But  it  cannot  open  or  yacate  a  judgment 
thus  rendered  one  of  its  own.  Martin  y. 
Mayor,  etc.,  of  New  York,  12  Abb.  243; 
Aff'g  S.  C,  20  How.  86,  (89);  11  Abb.  295. 

«.  Evidenoe. — The  transcript  of  a  docket 
may  be  put  in  eyidence  to  proye  a  judgment 
in  support  of  an  execution  thereon,  although 
it  ^oes  not  state  that  a  transcript  of  such 
judgment  has  been  giyen  to  the  county  clerk 
to  file ;  such  filing  may  be  proyed  in  some 
other  manner.  Carpenter  y.  Stmmons,  1  Rob. 
360,  (371);  S.  0.  28  How.  12,  (15).  See 
Bubd.  a,  supra. 


II.  Judgments,  eto. 


a.  Dockets.  —  The  statutory  prorisions 

Srescribing  the  duties  of  clerks  in  respect  to 
ockets,  transcripts,  etc.,  are  merely  direc- 
tory, and  the  omission  to  perform  such  duties 
will  not  inyalidate  a  judgment  regulariy 
recoyered.  Carpenter  y.  Simmons,  subd.  e, 
supra ;  Sears  r.  Bumham,  17  N.  Y.  (3  Smith,) 
445 ;  S.  G.  2  Bradf.  394. 

b.  Loan. — The  lien  of  a  justice's  j  udgment, 
docketed  with  the  county  clerk,  pursuant  to 
the  proyisiouH  of  2  R.  S.  247,  §  128,  con- 
tinues against  subsequent  incumbrancers, 
and  purchasers  in  good  faith  for  ten  years, 
and  against  the  defendant  himself  for  twenty 
years.  WfUtermire  y.  Westover,  14  N.  Y.  (4 
Kern.)  16,  (19);  contra.  Young  y.  Beimer,  4 
Barb.  442. 

The  Code  has  not  changed  the  law  in  this 
respect.  NiehoUs  v.  AUoood,  16  How.  475; 
Jones  y.  Merchants  Bonk  of  Albany,  6  Rob. 
162.  See  also  QeUer  y.  Hoyt,  7  How.  265. 

c.  Joint  debtors. — Section  375  of  the 
Code  does  not  apply  to  the  district  and  marine 
courts  of  New  York  city.  Tieknory,  Kennedy, 
4  Abh.  N.  S.  417;  Rey'g  3  id.  387;  Prince 
T.  Cujas,  7  Rob.  76. 

d.  Judgment  by  default.— In  certain 
cases  a  justice  is  bound  to  giye  a  transcript 


of  his  proceedings,  etc.,  toan^  party  interested 
in  the  judgment,  on  being  paid  therefor.  Laws 
of  1841,  ch.  141. 

He  may  be  compelled  to  deliyer  such  trans- 
cript by  mandamus.  People  ex  rel.  Decker  y. 
Lynde,  8  Cow.  133. 

e.  Certificate. — ^The  certiflcateof  a  justice 
of  proceedings  had  before  him,  may  be  made 
after  the  expiration  of  his  term  of  office.  May- 
nard  y.  Thompson,  8  Wend.  393. 

/.  liZeeution. — ^Where  on  a  judgment  of 
the  county  court  in  one  county,  an  execution 
was  issued  to  another  county,  before  a  trans- 
cript had  been  filed  there,  and  the  judgment 
was  piaid,  both  parties  supposing  the  proceed- 
ings regular,  the  supreme  court  in  an  action 
to  recoyer  the  money  so  paid,  ordered  a  trans- 
cript to  be  filed  nunc  pro  tunc.  Both  y. 
Schloss,  6  Barb.  308. 

Where  a  judgment  rendered  in  the  district 
court,  has  been  docketed  in  the  common  pleas, 
the  execution  thereon  may  be  issued  by  the 
attorney  for  the  judgment  creditor.  It  is  not 
necessary  that  the  clerk  should  issue  it.  Brush 
y.  Lee,  3  Abb.  N.  S.  204;  S.  C.  36  N.  Y.  (9 
Tiff.),  49 ;  34  How.  283  ;  1  Trans.  App.  66 ; 
Aff^g  18  Abb;  398.  But  not  on  this  point. 
McDonald  y.  O^Flynn,  2  Daly,  42. 
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PART  II. 


OF  CIVIL  ACTIONS. 

TITLE  I.  Of  thbib  fobx. 

II.  Of  the  time  of  OOmnNOIKOTHXIf. 

III.  Of  thb  pabtibs. 

IV.  Of  thb  placb  of  tbial. 

V.  Of  thb  mannbb  of  cojcmbnciko  thbic. 

VL  Of  thb  PLBADiiros. 

VII.  Of  thb  PBOTisioirAL  bbjcbdibs. 

VIII.  Of  thb  tbial  and  judombkt. 

IX.  Of  thb   BXBCUTION  of  thb  JUDaiCBMT. 

X.  Of  thb  costs. 

XI.-  Of  appbals. 

XII.  Of  thb  MISCBLLAJnOUS  PBOOBBDnrOft. 

XIII.  AoTiojrs  IH  pabtioitulb  oabbb. 

XIV.  Pbovisions  BBLATiva  to  bxistiko  suits, 
XV.  Gbkbbal  pboyisioks. 


TITLE  I. 

Of  the  form  of  civil  actions. 

SBOnoir  69.    Distineiion  between  tctions  at  law  and  suits  in  equity,  and  forms  of  aoeb 

actions  and  suits,  abolished. 

70.  Parties  to  an  action,  how  designated. 

71.  Actions  on  judgments,  when  wad  how  to  be  brought. 
79'    Feigned  issues  abolished  and  order  for  trial  substituted. 

\  &&•  [6S*]  (Am'd  1849.)  Distinctiou  between  actions  al  law  and  suits 
in  equitt/,  and  forms  of  such  suits  and  actions  abolished. 

The  disliaotiooi  between  actions  at  law  and  suits  in  equity,  and  the 
forms  of  all  such  actions  and  suits,  heretofore  existing,  are  abolished;  and 
there  shall  be  in  this  State,  hereafter,  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  of  private  wrongs, 
which  shall  be  denominated  a  civil  action. 


I.  Actions  of  a  Legal  Nature. 


a.  Fropert7  pawned. — ^Without  some 
other  circumstances  rendering  its  interference 
necessary,  a  court  of  equity  has  no  general 
jurisdiction  over  actions  to  redeem  personal 
property  pawned.  Durant  v.  Einstein,  5  Rob. 
423 ;  S.  C.  35  How.  i^. 

h.  Rent  oha]:ge.-^nnder  the  Code,  it  is 
not  necessary  that  the  plaintiff  should  resort 
to  a  separate  action  of  an  equitable  nature,  to 
have  the  existenoe  of  a  rent  charge  declared. 
The  whole  matter  may  be  determined  in  an 
action  to  recover  possession  of  land  for  the 


non-payment  of  rent.  Sheehan  ▼.  MamUtoni 
2  Keyes,  304;  S.  C.  3  Abb.  N.  S.  197. 

e.  Different  kinds  of  relief!  —  The 

plaintiff  cannot  be  required  to  give  a  name  to 
his  action,  and  may  demand  more  than  one 
kind  of  relief,  and  if  the  facts  stated  may  con- 
stitute one  of  two  actions,  which  is  the  proper 
one  is  to  be  determined  on  the  trial.  Hall  y. 
Uall,  38  How.  97. 

The  same  complaint  may  contain  both  legal 
and  equitable  causes  of  action  under  the 
Code ;  the  legal  cause  should  be  tried  by  a 
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jury,  and  the  equitable  causes  hv  the  court. 
Ikiois  V.  MarriSy  36  N.  Y.  (9  Tiff.),  569  j  S.  0. 
6  Trans.  App.  226;  Aff'g  8.  0.  35  Bai4>.  227. 
Tlie  oid  forms  of  aotton  were  abolished  by  the 
Code,  but  not  the  priuci{iies  by  which  the 
different  forms  of  action  were  previously 
governed;  these  still  remain,  and  control  in 
determining  the  rights  of  parties.  Eldridge  r. 
Adams,  64  fiaib.  417. 


No  relief  can  be  administered  in  equity 
where  the  remedies  at  law  are  adequate  to 
the  attainment  of  justice.  M^ual  Benefit  Life 
Insurance  Co,  y.  The  Board  of  Supercisore 
of  the  CUy  and  County  of  New  York,  3 
Keyes,  182;  8.  G.  32  How.  359;  2  Abb.  N. 
S.  233;  Aff'g  S.  0.  8  Bosw.  683;  33  Barb. 
322. 


11.  Actions  of  an  Equitable  Natube. 


a.  Do'VITdr,— An  equitable  action  for  the 
admeasurement  of  dower,  is  sustainable  under 
the  Code.  Broum  y.  Brown,  4  Rob.  688;  8. 
O.  31  How.  481. 

b.  Constmotio&. — ^Tfae  nature  and  effect 
of  this  section  has  been  discussed  in  the  fol- 
lowing cases:  Beubens  v.  Jod,  13  N.  Y.  (3 
Kern.),  488;  Arg  S.  C.  2  Duer,  530;  12  N. 
Y.  Leg,  Obs.  148;  SeovUl  V.  Griffith,  12  N.  Y. 
(2  Kern.),  609 ;  TruU  v.  Granger,  8  N.  Y.  (4 


Seld.),  115 ;  Ten  Eyck  v.  Houghtaling,  12 
How.  523 ;  PhOiips  v.  Gr^iham,  17  N.  Y.  (3 
Smith),  270;  VoorMs  v.  ChOds*  Ei^r.  id. 
354;  Aff'g  8.  C.  1  Abb.  43;  18  Barb.  592; 
Coh  V.  Reynolds,  18  N.  Y.  (4  Smith),  74; 
Goukt  V.  Asaeler,  22  N.  Y.  (8  Smith),  225 ; 
New  York  Ice  Co*  v.  Northwestern  Inswranoe 
Co.  23  N.  Y.  (9  Smith),  357 ;  S.  C.  21  How. 
296 ;  12  Abb.  414. 


^  70.  [63.]  Parties  to  an  action,  how  designated. 

'  In  such  action,  the  party  complaining  shall  be  known  as  the  plaintiff,  and 
the  adverse  party  as  the  defeuduut. 

§  71*  [^^'J  Actions  on  jndgments,  token  and  how  to  be  brought. 

No  action  shall  be  brought  upon  a  judgment  rendered  in  any  court  of 
this  State,  except  a  court  of  a  justice  of  the  peace,  between  the  same  par- 
ties, without  leave  of  the  court,  for  good  cause  shown,  on  notice  to  the 
adverse  party;  and  no  action  on  a  judgment  rendered  by  a  justice  of  the 
peace,  shall  be  brought  in  the  same  county  within  five  years  after  its  rendi- 
tion, except  in  case  of  his  death,  resignation,  incapacity  to  act,  or  removal 
from  the  county,  or  that  the  process  was  not  personally  served  on  the 
defendant,  or  on  all  the  defendants,  or  in  case  of  the  death  qi  some  of  the 
parties,  or  where  the  docket  or  record  of  such  judgment  iS)  or  shall  have 
been  lost  or  destroyed. 


I.  Actions  on  Justices'  Judgments. 


No  action  ghall  be  brought  on  a  justice's 
juij^meut,  docketed  in  a  county  court,  with- 


out leave  of  such  court.  Lyon  v.  Matdy,  32 
Barb.  51 ;  S.  G.  10  Abb.  337 ;  18  How.  267. 


II.  Leave  to  bbing  Action. 


a.  When  leave  must  be  obtained.— 

When  a  judgment  has  been  rendered  in  a  dis- 
trict court,  or  the  marine  court  of  the  citj  of 
New  York,  between  the  same  parties,  no  ac- 
tion can  be  commenced  upon  it  without  leave 
of  the  court.  Thompson  y.  Sutphen,  2  £.  D. 
Smith,  527;  MUU  v.  Winslow,  id.  18;  S.  C. 
3  Code,  R.  44.  -When  judgment  has  been  ob- 
tained against  two  defendants  upon  a  j<Hnt  con- 
tract, but  process  served  only  on  one  of  them, 
and  judgment  taken  to  be  collected  of  the  joint 
property  of  both,  or  of  the  separate  property 
of  the  defendant  served,  a  secoad  action  may 


be  brought  against  both  defendants,  alleging 
the  recovery  of  the  former  judgment,  and  set- 
ting out  the  joint  obligatioii,  and  serving  pro- 
cess only  on  the  defendant  not  served  in  the 
former  action,  and  a  like  judgment  obtained 
against  the  latter  defendant.  The  second  ac- 
tion is  not  an  action  upon  a  judgment,  within 
the  meaning  of  §  71  of  the  Code.  Neither  is 
such  an  action  superseded  by  §  375  of  the 
Code.  Deany.  Eldridge,  29  How.  218. 

Strictly,  the  prohibition  of  §  71  of  the 
Code  against  the  bringing  of  any  action  upon 
a  judgment  without  leave,  woukl  not  indude 
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the  nominal  judgment  obtdned  against  parties 
not  seryed  with  process  in  an  aetion  against 
point  debtors.*  But  an  action  cannot  now  be 
brought  at  all  upon  a  judgment  so  obtained 
against  joint  debtors,  where  some  haye  not 
been  seryed  with  process.  Kor  would  any 
court  haye  the  right  to  grant  leaye  to  sue  on 
such  a  judgment  against  joint  debtors,  where 
some  only  haye  been  seryed,  until  after  the 
judgment  on  the  special  proceeding  authorized 
by  the  Code  (§  375,  et  seq.)  to  make  the  judg- 
ment binding  on  all.  Lane  y.  SctU^y  4  Rob. 
239. 

h.  Whan  leave  need  not  be  obtain- 

ed.^-A  bona  fide  assignee  of  a  judgment  may 
sue  upon  it  without  leaye.  Tufis  y.  Braisted, 
1  Abb.  83;  S.  C.  4  Duer,  607;  Kapper  y. 
IToioe,  2  Uilt.  69.  An  executor  or  adminis- 
trator of  a  deceased  judgment  creditor  may 
also  do  so.  Wheeler  y.  Dakin,  12  How.  537. 
An  action  in  the  nature  of  a  creditor's  bill 
may  be  brought  without  leaye.  CMin  y. 
Doughty  id.  ^9 ;  Quick  y.  Keeler,  2  Saiidf. 
231;  Dufiham  y.  Nieholsm,  id.  636;  S.  G.  3 
Code  R.  205. 

An  assignee  of  a  justice's  jndgment  may 
set  it  off  in  an  action  against  him,  and  with- 
out any  leaye  of  the  court  first  obtained. 
Clark  y.  Story,  29  Barb.  295. 

So  a  defendant  may  set  off  a  judgment 
preyiously  recoyered  by  himself,  against  the 
plaintiff,  although  no  leaye  of  court  has  been 
^nted.  WdU  r^Henshato,  3  Bosw.  625. 

After  a  judgment  against  ioint-debtors, 
upon  a  serrice  on  one  of  them  alone,  no  leaye 
to  sue  under  §  375  of  the  Code  is  required. 
And  it  is  more  than  doubtful  whether  the 
first  judgment  is  one,  tit  peraanam  as  re- 
sards  the  party  not  senred,  so  as  to  require 
leaye  to  sue  under  §  71  of  the  Code.  If  it 
were,  the  omission  to  set  up  such  leaye  is  not 
cause  of  demurrer,  the  remedy  being  by  mo- 
tion to  set  aside  the  complaint  or  summons. 
Prince  y.  Ot^,  ]  Rob.  76. 

e.  Bringing^  action  without  leave. 

Bringing  an  action  upon  a  judgment  when 
it  may  be  brought  at  all,  without  the  leave  of 


the  court  required  by  §  71  of  the  Code,  is  a 
mere  irregularity,  which  may  be  waiyed  by  the 
opposite  parties  not  taking  the  objection  in 
time,  or  otherwise.  It  does  not  constitute  any 
part  of  the  cause  of  action.  Lane  y.  Salier,  4 
Rob.  230. 

The  correct  practice  is  to  make  a  motion  to 
set  aside  the  summons  and  complaint,  where 
an  action  has  been  commenced  without  leaye, 
in  a  case  where  leaye  is  necessary.  Finch  y. 
Carpenter,  5  Abb.  225. 

llie  plaintiff  should  be  left  to  a  motion, 
and  leaye  to  sue  shpuld  not  be  granted  nunc 
pro  tunc  upon  the  motion  to  yacate  the  pro- 
ceedings. Mi.  In  the  foregoing  action,  the 
order  was  that  the  motion  to  set  aside  the 
summons  and  complaint  should  be  granted 
with  costs,  unless  the  plaintiff  should,  within 
twenty  days,  giye  notice  of  a  motion  for  leaye 
to  bring  the  action  fiiinc  pro  tunc  ;  and  if 
such  notice  was  giyen,  then  all  proceedings  of 
both  parties  to  be  stayed  until  the  decision  of 
such  motion,  ib. 

d,  Joint-Stock  company.*— As  to  ac- 
tions on  judgments  against  joint-stock  com- 
panies or  associations,  see  Laws  1853,  ch.  153 

Suit  against  the  company,  as  prescribed .  by 
statute,  and  a  judgment  and  an  execution 
returned  unsatisfied,  must  be  shown  before 
the  members  of  a  joint-stock  company  can  be 
sued  as  such.  Bobbins  y.  Wdh,  20  How.  15  ; 
S.  C.  18  Abb.  191 ;  1  Rob.  666;  Vanderbilt 
y.  Garrison,  3  Abb.  361 ;  S.  C.  5  Duer,  689. 

e.  Service  by  publication— Where 

judgment  has  been  obtained  after  senrioe  of 
process  by  publication,  no  action  can  be  main- 
tained on  such  judgment  in  another  court. 
Force  y.  Gower,  23  How.  294.  See  Fieke  y. 
Anderson,  33  Barb.  71 ;  S.  C.  12  Abb.  8. 

/.  Joint-Stock  companies.— After  a 

judfl;ment  has  been  obtained  against  a  joint- 
stock  company,  and  execution  thereon  re- 
turned unsatisfied,  suits  may  be  brought 
agunst  any  or  all  the  shareholders  indiyidu- 
ally.  But  onl^  one  such  suit  can  be  main- 
tained at  one  time.  Laws  of  1853,  ch.  153. 


§  72*  [65.J  Feigned  i^tsuea  abolished^  and  order  for  trial  subatittded. 

Feigned  issues  are  abolished;  and,  instead  thereof,  in  the  cases  where 
the  power  now  exists  to  order  a  feigned  issue,  or  when  a  question  of  fact 
not  put  in  issue  by  the  pleadings  is  to  be  tried  by  a  jury,  an  order  for  the 
trial  may  be  made,  stating  distinctly  and  plainly  the  question  of  fact  to  be 
tried;  and  such  order  shall  be  the  only  authority  necessary  for  a  trial. 


I.  Issues 
a.  When  order  may  be  made.— It  is 

too  late,  afler  a  cause  has  been  actually  tried 
by  the  court,  to  apply  for  an  order  for  the 
trial  of  a  question  of  fact  by  a  jury.  O^Brien 
y.  Bwoes,  10  Abb.  106 ;  S.  G.  4  Bosw.  667. 

The  court  may,  of  its  own  motion,  at  any 
time  before  a  trial   has  actually  been  had, 


OF  Fact. 

order  a  trial  by  jury,  id. ;  sembte,  that  a 
motion  for  a  trial  by  jury  cannot  be  made 
after  ten  days  after  issue  ioined.  id.  The 
judge  must  aetermine  the  whole  case.  Id. 

6.  Divorce. — Since  the*  amendment  of 
1852,  of  §  253  of  the  Code,  §  72  can  haye 
no  application  to  an  action  for  diyoroe  for 
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adultery,  in  which  an  issue  of  fact  is  raised 
by  the  pleadings.  Parker  y.  Parker,  3  Abb. 
478. 

c.  Probate  of  wills. — It  is  a  matter  of 
ri^ht  to  have  an  issue  of  fact  awarded,  to  be 
tried  by  a  jury  in  a  case  where  the  supreme 
court  has  reversed  the  decision  of  a  surrogate 
upon  a  question  of  fact.  The  Code  has  not 
changed  the  practice  established  by  statute, 
regulating  appeals  from  surrogates'  decrees. 


admitting  or  refusing  probate  of  wills.  John- 
son v.  JaickSy  1  Lans.  150. 

d.  Appeal  from  order .^An  order  set- 
tling issues  in  a  case  of  an  equitable  nature,  to 
be  tried  by  a  jury,  is  not  appealable.  Woody, 
Mayor,  etc.,  of  New  York,  4  Abb.  N.  S.  152; 
S.  C.  bielow  where  the  proceedings  on  making 
the  order  are  reported,  3  id.  467. 

e  The  former  praotioe  is  examined  by 
WiLLAAD,  J.,  in  Snell  y.  Loucks,  12  Barb.  385. 


TITLE  II. 

Of  the  time  of  commencing  civil  actions. 

Chapter  I.  Actions  in  general. 

II.  Actions  for  the  recovery  of  real  property. 

III.  Actions  other  than  for  the  recovery  of  real  property, 

lY.  General  provisions. 


CHAPTER  L 
The  time  of  commencing  actions  in  general* 

Sbotion  73.    Repeal  of  existing  limitations. 

74.    Time  of  commencing  civil  actions. 

^  73«  [66*]  (AmM  1849.)  lineal  of  existing  limttaiions. 
-The  provisious  contained  in  the  chapter  of  the  Eevised  Statutes,  entitled 
"  Of  actions  and  the  times  of  comniencing  them/'  are  repealed,  and  the 
provisions  of  this  title  are  substituted  in  their  stead.  This  title  shall  not 
extend  to  actions  already  commenced,  or  to  cases  where  the  right  of  action 
has  already  accrued ;  but  the  statutes  now  in  force  shall  be  applicable  to 
such  cases,  according  to  the  subject  of  the  action,  and  without  regard  to  the 
foim. 

I.  When  Action  Accrues. 


a.  Ckmiputing  time. — The  day  on  which 
a  rig^t  of  action  accrues  is  to  be  excluded, 
in  computing  the  time  within  which  an  action 
is  to  be  commenced.  McGraw  v.  Walker,  2 
Hilt.  404. 

b.  Immediate  payment.— An  action 

may  be  maintained  on  a  contract,  for  imme- 
diate payment,  when  it  is  made  to  appear 
that  the  defendant,  on  being  requested  to  pay 
the  amount  due,  or  give  his  notes  at  long 
periods,  or  make  some  other  arrangement 
absolutely  refuses  to  do  anything  about  it, 
notwithstanding  such  contract  liquidates  the 
amount  of  the  debt,  and  provides  that  the 
times  of  payment  are  to  be  arranged  after  the 
consummation  of  another  contract,  to  be  made 
by  the  debtor  with  a  third  person.  Lee  v. 
Decker,  6  Abb.  N.  S.  392. 

Until  the  creditor  has  a  right  to  demand 
present  payment  from  his  debtor,  a  cause  of 
action  does  not  accrue  within  the  statute  of 
limitotions.  Van  Nest  v.  LoU,  16  Abb.  130. 
See  Van  Tassel  v.  Van  Tassel,  31  Barb.  439. 


•c.  Executors  and  administrators.— 

As  to  commencement  of  actions  by  executors, 
see  2  R.  S.  448,  §  9,  and  Coddin^fion  v.  Cam- 
ley,  2  Hilt.  52iB.  When  administrators  are 
sued  upon  a  joint  and  several  note,  with  oth- 
ers, the^  are  to  be  regarded  in  respect  to  the 
application  of  the  statute  of  limitations,  as  if 
they  had  been  sued  separately ;  and  the  eigh- 
teen months  after  the  death  of  their  intestate, 
during  which  suits  are  not  to  be  brought 
against  personal  representatives,  must  be  ad- 
ded to  the  six  years  before  the  statute  can  be 
made'  a  bar.  Parker  v.  Jackson,  16  Barb.  34. 
ScovU  V.  Seova,  45  id.  517 ;  8.  C.  30  How. 
246 ;  Laws  of  1868,  ch.  594.  See  notes  under 
§  102,  post. 

d.  Suits  a^^ainst  deceased  persons. 

An  executor,  cited  to  account  before  a  surro- 
gate, may  avail  himself  of  the  statue  of  lim- 
itations in  bar  of  any  claim  presented  against 
the  esUte.  Jlfar^n  v.  Gage,  9  N.  Y.  (5  Seld.), 
398. 
The  statute  of  limitations  may  be  interposed 
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in  ft  surrogate's  court,  as  well  as  in  any  other. 
And  in  a  case  where  courts  of  law  have  a  con- 
current jurisdiction  with  the  surrogate  and  a 
court  of  equity,  the  six  years  limitation  will 
constitute  a  bar  to  the  proceedings  in  a  surro- 
gate's court.  Smith  v.  Remington,  42  Barb.  75. 
That  provision  of  the  revised  sUtues  barrine 
any  action  upon  a  claim  against  the  estate  of 
a  deceased  person,  which  w  not  sued  within 
six  months  after  its  reieotion  by  the  executoi^, 
applies  to,  and  prohibits  proceedings  before 
the  surrogate  to  collect  the  claim,  as  well  as 
to  actions  at  law.  Barsahu's  Casey  4  Abb. 
135. 

e.  Pledge. — The  statute  of  limitations  at- 
taches, and  a  cause  of  action  for  an  acoount- 
ing  and  redemption  of  a  pledge  accrues,  at  the 
time  when  the  pledgor  is  entitled  to  redeem 
the  pledge.  Boberta  v.  Sykis,  8  Abb.  345;  S. 
C.  30  Barb.  173. 

/  Bills  and  notes. — When  a  note  has 
been  paid  by  a  subsequent  indorsee;  in  an 
action  commenced  by  him  against  prior  in- 
dorsers,  the  statute  of  limitations  begins  to 
run  from  the  time  of  paying  the  money,  and 
not  from  the  time  when  the  note  was  due. 
Baker  v.  Cassidy,  10  Barb.  177. 

Premium  notes  given  upon  the  organization 
of  an  insurance  company  under  the  general 
act,  are  not  payable  until  after  assessment  and 
demand ;  hence,  an  action  commenced  within 
six  years  after  such  demand  is  not  barred. 
Sands  v.  Sanders,  28  N.  Y.  (1  Tiff.),  416 ;  S. 
C.  26  N.  Y.  (12  Smith),  239:  25  How.  82; 
Sands  v.  Annesley,  56  Barb.  598 ;  and  cases 
there  cited. 

A  pKMnissorj  note  given  in  the  form  of  pre- 
mium notes,  as  and  for  capital  stock  notes  in 
organizing  a  mutual  insurance  company,  is 
payable  on  demand,  and  the  statute  of  limita- 
tions begins  to  run  from  its  date.  Rowland  v. 
Edmonds,  24  N.  T.  (10  Smith),  307 ;  S.  C. 
23  How.  152;  Rev'g  S.  G.  33  Barb.  433 ;  also 
see  Bell  v.  Yates,  id.  627 ;  Rowland  v.  Cny- 
kendaUy  40  id.  320;  Colgate  v.  Buckingham, 
89  id.  177. 

A  right  of  action  against  a  drawer  accrues 
upon  the  non-acceptance  of  a  bill  of  exchange. 
Whitehead  v.  Walker,  9  Mees.  &  W.  506. 

g-  A  surety  has  no  cause  of  action  against 
the  principal  debtor  until  he  has  actually  paid 
the  debt.  Elwood  v.  Deifendorf,  5  Barb.  398. 

Np  cause  of  action  has  accrued  until  there 
is  some  person  in  existence  capable  of  bring- 
ing an  action,  or  at  least  some  person  to  whom 
or  against  whom  it  may  accrue.  Bucklin  v. 
Ford,  5  Barb.  393. 

h.  Defendant  out  of  State.— When  a 

cause  of  action  accrues  against  any  person,  if 
he  be  out  of  the  State,  the  action  may  be  com- 
menced within  six  years  after  his  return  into 
the  State.  This  rule  is  applicable  as  well  to 
non-residents,  as  to  citizens  going  out  of  the 
Stote.  Carpenter  v.  Wells,  21  Bart).  593. 

Successive  absences  are  to  be  aggregated, 
in  computing  the  time,  for  the  purpose  of  as- 
certi^inmg  whether  the  demftnd  is  barred  by 


the  statute.  The  statute  is  not  confined  to 
the  first  absence  after  the  cause  of  action  ac- 
crues. Berrien  v.  Wright,  26  Barb.  208 ;  post, 
§100. 

i-  Against  innkeex)dr. — An  action  may 
be  commenced  immediately,  when  the  goods 
of  a  guest  have  been  actually  lost  or  stolen, 
and  no  demand  need  be  made  before  suit 
brought.  McDonald  v.  Edgerton,  5  Barb.  560. 

J.  Defective  title  to  lands.— The  right 

of  action  of  one  in  possession  under  an  erro- 
neous deed  which  he  has  the  right  to  have 
corrected,  does  not  accrue  until  an  attempt  is 
made  to  disturb  his  possession,  founded  on 
the  error  in  the  deed.  Bartlett  v.  Judd,  23 
Barb.  263;  S.  C.  Aff'd,  21  N.  Y.  (7  Smith), 
.200. 

k.  Deceased  partner.- The  equiuble 

right  to  an  action  against  the  estate  of  a  de- 
ceased ^tner  of  a  firm,  where  the  surviving 
partner  is  solvent  at  his  death,  and  then  be- 
comes insolvent,  arises  at  the  time  the  sur- 
vivor becomes  insolvent,  and  is  barred  in  ten 
years  thereafter.  Bloodgood  v.  Bruen,  8  N. 
Y.  (4  Seld.),  362;  Rev'g  S.  G.  4  Sandf.  427. 

I-  £xtra  work. — When  no  time  for  pay- 
ment for  extra  work  is  stipulated,  ,a  cause  of 
action  accrues  when  such  work  is  completed. 
Peck  v.  New  York  S  Liverpool  United  States 
Mail  Steamship  Co.  5  Bosw.  226 . 

m.  Action  by  legatees.— When  several 
legatees  join  in  a  power  of  attorney  to  atiother, 
authorizing  him  to  collect  for  them  their  re- 
spective legacies,  each  legatee  may  maintain 
an  action  in  severalty,  against  the  attorney, 
without  any  previous  demand.  Power  v.  Rath 
away,  43  Baib.  214. 

i».  Attorney's  servioes.— Whenever  a» 
attorney  could  maintain  an  action  for  profes- 
sional services  and  disbursements,  the  statute 
of  limitations  commences  to  ran  against  such 
claim.  Adams  v.  Fort  Plain  Bank,  36  N.  Y. 
(9  Tifif.),  255 ;  8.  C.  2  Trans.  App.  234 ;  Rev'g 
23  How.  45. 

Where  there  is  a  general  retainer  in  the 
same  matter,  an  attorney  may  allow  some  of 
the  items  of  his  charges  to  overrun  the  six 
^ears,  without  peril  from  the  statute  of  lim 
itations.  Mygatt  v.  WiUoox,  1  Lans.  55;  S. 
0  Aif'd,  March,  1870;  id.  n.  See  Bruyny. 
Cometock,  56  Barb.  9. 

0.  Deposit  of  money. — Money  deposited 
with  a  firm  or  private  party,  is  the  same  as  if 
it  had  been  deposited  in  a  bank ;  until  actual 
demand  made,  there  is  no  right  of  action,  and 
the  statute  of  limitation  does  not  begin  to  run 
before  that  time.  Payne  v.  Gardiner,  29  N. 
Y.  (2  Tiff.),  146 ;  Aff'g  S.  0.  39  Barb.  634. 

J».  Foreign  fsustor. — The  statute  of  lim- 
itations does  not  begin  to  run  against  a  foreign 
factor,  and  he  is  not  liable  to  an  action  for 
the  proceeds  of  sales  made  by  him  until  a 
demand  has  been  made,  or  he  has  been  in- 
structed to  remit.  WcUden  v.  Crafts,  2  Abb. 
301. 
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n.  General. 


a.  Mandamus.— There  is  no  statute  lim- 
iting the  time  within  which  writs  of  manda- 
mus may  be  obtained  in  this  State.  People  ex 
rel,  Olmsted  v.  The  Board  of  Supervisors  of 
Westchester  Counkf,  12  Barb.  446. 

b.  Condition  in  insaranoe  polioy.-r- 

An  action  will  be  barred  against  an  insurance 
company  as  defendants — where  in  a  condition 
annexed  to  a  policy,  it  is  stipulated  that  no 
soit  or  action  against  the  insurers,  for  the  re- 
covery of  any  claim  upon  the  policy  shall  be 
sustained,  in  any  court  of  law  or  chancery, 
unless  commenced  within  six  months  next 
after  any  loss  or  damage  shall  have  occurred. 
Moaeh  ▼.  The  New  York  and  Erie  Insurance 
Co.  30  N.  T.  (3  Tiiff.),  546. 

e.  XjOZ  Fori.  —  The  lex  fori  governs  all 
questions  arising  under  the  statutes  of  limit- 
ations, of  the  various  States  of  this  country. 
Power  V.  Haihawiay,  43  Barb.  214. 

In  an  action  commenced  in  this  State  against 
a  foreign  corporation,  it  cannot  avail  itself  of 
the  statute  of  limitations.  OlcoU  v.  The  Tioga 
BaUroad  Co.  20  N.  Y.  (6  Smith),  210;  Rev'g 
S.  C.  26  Barb.  147.  See  Thwnpstm  v.  The 
1%^  J^aOnNui  6^.  36  Barb.  79.  The  sUtute 
of  limitations  of  another  State  in  which  the 
cause  of  action  arises,  is  not  available  as  a 
defense  in  this  State.  If  six  years  have  not 
elapsed  since  the  statute  of  this  State  began 
to  ran,  the  right  of  action  is  not  barred.  Jom- 
tandou  v.  Laehenmeyer,  37  How.  145 ;  S.  C.  6 
Abb.  N.  S.  215.  See  Carpenter  v.  Wells,  21 
Barb.  593. 

d.  Dower. — A  right  of  dower,  accruing 
before  the  enactment  of  the  Revised  Statutes, 
v-  not  affected  by  thd  limitation  of  the  time 
for  commencing  the  action  prescribed  by  these 
statutes.  Stewarts.  SwUth,  14  Abb.  75  ;  con- 
tra,  Brewster  v.  Brewster,  32  Barb.  428. 

e.  Joint  debtors. — In  an  action  against 
several  joint  debtors,  commenced  by  the  ac- 


tual serving  of  the  summons  upon  a  part  of 
the  defendants,  before  the  statute  of  limita- 
tions has  become  a  bar,  a  defendant  not  then 
served,  cannot  avail  himself  of  the  objection 
that  the  process  was  not  served  on  him  until 
more  than  six  years  after  the  cause  of  action 
accrued.  Whitens  Bank  of  Buffalo  v.  Ward, 
35  Barb.  637. 

/.  Presiunption.  Evidence.— Statutes 

of  limitations  affect  only  the  remedy,  not  the 
right,  and  except  as  defenses  in  actions  aeainst 
the  person,  only  create  a  presumption  of  pay- 
ment of  a  money  demand,  and  may  be  re- 
butted like  any  other  evidence  thereof.  Jones 
V.  The  Merchant's  Bank  of  Albany,  4  Rob. 
221 ;  S.  C.  6  Rob.  162. 

The  presumption  of  payment  arising  under 
the  statute  of  limitations,  from  lapse  of  time, 
is  not  that  the  payment  was  made  at  the  ex- 
piration of  the  time  fixed  by  the  statute  as  a 
bar,  but  at  some  prior  indefinite  time,  or  when 
the  obligation  became  due.  Martin  v.  Gage, 
9  N.  Y.  (5  Seld.),  398 ;  New  York  Life  In- 
surance and  Trust  Co,  v.  Covert,  29  Barb.  435 ; 
S.  C.  Rev'd  6  Abb.  N.  S.  154.  See  Wood  v. 
Wood,  26  Barb.  356. 

a.  Account  stated. — ^The  omission  of  a 
debtor  to  dispute,  within  a  reasonable  time, 
the  iu^curacy  of  an  account  stated,  will  not 
prevent  him  from  setting  up  the  statute  of 
limitations.  Bucklin  v.  Chapin,  1  Lans.  443 ; 
S.  0.  53  Barb.  488 ;  35  How.  155. 

h.  Foreign  corporations.— -A  foreign 

corporation  cannot  avail  itself  of  the  statute  of 
limitations,  in  an  action  in  the  courts  of  this 
State.  MaUory  v.  Tioga  B.  B.  Co.  5  Abb. 
N.  S.  420 ;  S.  C.  36  How.  202 ;  3  Keyes,  354 ; 
1  Trans.  App.  203.  See  Power  v.  Hathaway, 
43  Barb.  214;  OlooU  v.  Tioga  B.  B.  Co.  20 
N.  Y.  (6  Smith),  210;  Rev'g  S.  C.  26  Barb. 
147.  See  Thompson  v.  Tioga  B.  B,  Co.  36  id. 
79. 


§  TT^.  [67.]  (A'md  1849, 1851.)  Time  of  commencing  civil  actions. 

Civil  actions  can  only  be  commenced  within  the  periods  prescribed  in 
this  title,  after  the  cause  of  action  shall  have  accrued,  except  where,  in 
special  cases,  a  different  limitation  is  prescribed  by  statute,  and  in  the  cases 
mentioned  in  §  73. 

But  the  objection  that  the  action  was  not  commenced  within  the  time 
limited,  can  only  be  taken  by  answer. 


-  a.  Pleading  defense. — Omitting  to  plead 

the  statute  of  Timitattons,  and  going  to  trial 
without  doing  so,  notwithstandmg  the  claim 
is  clearly  banned  on  its  face,  will  prevent  a 
partj  from  setting  it  up.  He  will  be  deemed 
to  have  elected  to  stand  upon  the  other  de- 
fenses which  he  made  to  the  demand.  On  the 
trial,  he  cannot  abjure  such  election.  Clinton 
V.  JE'ddy,  37  How.  23;  S.  C.  54  Barb.  54; 
Bucklin  v.  Chapin,  1  Lans.  443,  There  is  no 

13 


substantial  reason  why  the  benefit  of  the 
statute  of  limitations  should  not  be  extended 
to  the  assignee  or  transferee  of  any  assignable 
demand.  But  unless  there  is  a  valid  counter- 
claim set  up  in  the  answer,  the  plaintiif  need 
not  set  up  the  statute  by  reply.  Thompson  v. 
Sickles,  46  Barb.  49. 

Whether  the  action  be  an  equitable  or  a 
legal  one,  an  objection  that  it  was  not  com- 
menced within  the  time  limited  by  statute. 
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can  only  be  taken  by  answer.  The  defendant 
cannot  demur  on  that  ground,  even  where  it 
appears  on  the  face  of  the  complaint,  th»t  the 
cause  of  action  is  barred  by  the  statute  of 
limitations.  Sands  t.  St.  John^  36  Barb.  628; 
S.  0.  23  How.  140;  S.  0.  Aif'd,  29  id.  574, 
n. ;  Voorkies  v.  VoorhieSy  24  id.  150 ;  FeUen  v. 
Lee,  2  id.  488;  see  also  Stewart  v.  SmUh,  14 
Abb.  75 ;  J^fferts  t.  HoUkter,  10  How.  383. 

b.  Before  surrogate.— In  proceedings 
before  a  surrogate,  it  is  too  late  for  executors 
to  seek  to  avail  themseWes  of  the  statute  of 
limitations,  after  the  case  is  submitted  on 
written  points,  and  the  eridence  is  dosed. 
Van  Vleek  y.  Burroughs,  6  Barb.  341.  See 
note  I,  subd.  d,  §  73,  ante. 

c.  Foreclosure  of  mortgages.— The 

presumption  of  payment  declareia  by  the  stat- 


ute to  arise  after  the  lapse  of  twenty  yean« 
from  the  time  a  right  of  action  accrues  on  a 
sealed  instrument  for  payment  of  money,  is 
not  available  to  the  owner  of  the  equity  of 
redemption  of  land,  to  defeat  a  foreclosure,  if 
the  mortgagor  has  made  payments  upon  the 
bond  and  mortgage,  withm  twenty  years  be- 
fore  the  commencement  of  the  foreclobore. 
New  York  Life  Ins.  dt  Trust  Co.  v.  Covert,  6 
Abb.  N.  S.  154 ;  Bev'g  S.  0.  29  Barb.  435. 

d.  G^eneraL — ^It  may  be  ascertained  at  any 
time  that  a  writing  does  not  exfuress  the  con- 
tract which  it  was  supposed  to  oontsin.  And 
there  is  no  rule  of  law  which  bars  a  man  of 
relief,  for  delay  in  ascertaining  his  rights, 
other  than  that  contained  in  the  statute  of 
limitotions.  Bidwdt  y.  The  Attor  Mut.  Ins. 
Co.  16  N.  Y.  (2  Smith),  263. 


CHAFTEBIL 
Actions  for  the  recovery  of  real  property* 

Sbctiok  75.  When  the  people  will  not  sue. 

76.  When  actions  cannot  be  brought  by  grantee  from  the  State. 

77.  When  actions  by  the  people  or  their  grantees,  to  be  brought  within  twenty 

years. 

78.  Seisin  within  twenty  years,  when  necessary,  in  action  for  real  property. 

79.  Seisin  within  twenty  years,  when  necessary  in  action  or  defense  founded  on 

title  to  or  rents  of  real  property. 

80.  Action  must  be  commenced  within  one  year  after  entry,  or  within  twenty 

years  after  right  of  entry. 

81.  Possession,  when  presumed;  occupation  deemed  under  legal  title,  unless 

adverse. 

82.  Occupation  under  written  instrument  or  judgment,  when  deemed  adverse. 

83.  What  constitutes  adverse  possession  under  written  instrument  or  judgment. 

84.  Premises  actually  occupied  under  claim  of  title,  deemed  to  be  held  adversely. 

85.  What  constitutes  adverse  possession  under  claim  of  title  not  written. 

86.  Relation  of  landlord  and  tenant  as  affecting  adverse  possession. 

87.  Right  of  possession  not  affected  by  descent  cast. 

88.  Certain  disutilities  excluded  fsom  time  to  commence  actions. 


\  T&*  When  the  people  will  not  eue. 

The  people  of  this  State  will  not  sue  any  person  for,  or  in  respect  to 
any  real  property,  or  the  issues  or  profits  thereof,  by  reason  of  the  right  or 
title  of  the  people  to  the  same,  uulesa, 

1.  Such  right  or  title  shall  have  accrued  within  forty  years  before  any 
action  or  other  proceeding  for  the  same  shall  be  commenced;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have  received  the 
rents  and  profits  of  such  real  property,  or  of  some  pai*t  thereof,  within  the 
space  of  forty  years. 


See  People  v.  Van  Bensselaer,  8  Barb.  189; 
8.  C.  Aff 'd»  9  N.  Y.  (5  Seld.),  2dl ;  People  v. 


Livingston,  id.  253 ;  People  v.  Arnold,  4  N. 
Y.  (4  Oomst.),  508. 


§  76.  When  action  cannot  be  brought  by  grantee  from  the  State. 

No  action  shall  be  brought  for,  or  in  respect  to,  real  property,  by  any 
{Person  claiming  by  virtue  of  letters  patent,  or  grants  from  the  people  of 


^^  77>80.J        AonoNs'  fob  Sboovebt  of  Real^  Pbopebtt. 


99 


this  StatSe,  unless  the  same  might  hare  been  cbmmeDcled  by  the  people, 
as  herein  specified,  in  case  sach  patent  or  grant  had  not  been  issued  or 
made. 

§  77*  WTien  actions  by  the  people  or  their  grantees^  to  be  brcyaght  within 
twepfdy  years. 

When  letters  patent  or.grants  of  real  property  shall  have  been  issued 
or  made  by  the  people  of  this  State,  and  the  same  shall  be  declared  void  by 
the  determination  of  a  competent  court,  rendered  upon  an  allegation  of  a 
fraudulent  suggestion,  or  concealment,  or  forfeiture,  or  mistake,  or  ignorance 
of  a  material  fiict,  or  wrongful  detaining,  or  defective  title,  in  such  case,  an 
action  for  the  recovery  of  the  premises  so  conveyed,  may  be  brought  either 
by  the  people  of  this  State,  or  by  any  subsequent  patentee  or  grantee  of 
the  same  premises,  his  heirs  or  assigns,  within  twehty  years  after  such  deter- 
mination was  made  ;  but  not  after  that  period. 

§  78.  Seisin  within  ttoenty  years,  wJien  necessary  in  actions  for  real 
property. 

No  action  for  the  recovery  of  real  property,  or  for  the  recovery  of  the  pos- 
session thereof,  shall  be  maintained,  unless  it  appear  that  the  plaintifi;  his 
ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of  the  premises 
in  question  within  twenty  years  before  the  commencement  of  such  action. 


S  79.  Seisin  within  twenty  years,  when  necessary  in  action  or  Aefense 
foimded  on  title  to  or  rents  of  real  property. 

No  cause  of  action  or  defense  to  an  action  founded  upon  the  title  to  re^l 
property,  or  to  rents  or  services  out  of  the  same,  shall  be  effectual,  unless 
it  appear  that  the  person  prosecuting  the  action,  or  making  the  defense,  or 
under  whose  title  tlic  action  is  prosecuted  or  the  defense  is  made,  or  the 
ancestor,  predecessor,  or  grantor  of  such  person,  was  seized  or  possessed  of 
the  premises  in  question,  «^ithin  twenty  years  before  the  committing  of  the 
act  in  respect  to  which  such  action  is  prosecuted  or  defense  made. 


Constructloxi* — This  section  has  been 
construed  to  uiean  that  a  party  bringing  an 
action  or  making  a  defense  founded  upon  the 
title  to  real  property,  or  his  ancestor,  etc., 
must  have  had  such  a  seizin  or  possession  as 
carries  with  it  the  title  to  the  premises,  or  a 


right  of  entry  which  will  authorize  an  action 
of  ejectment.  Tyler  v.  Hetdom,  46  Barb.  439, 
(46o.)  A  party  has  such  a  title  when  he  has 
a  right  of  re-entry  on  breach  of  a  condition, 
id. 


§  80«  Action  must  be  commenced  toithin  one  year  after  entry,  or  within 
ttoenty  years  after  right  of  entry. 

No  entry  upon  real  estate  shall  be  deemed  sufficient,  or  valid  as  a  claim, 
unless  an  action  be  commenced  thereupon  within  one  year  after  the  making 
of  such  entry,  and  within  twenty  years  from  the  time  when  the  right  t& 
make  such  entry  descended  or  accrued. 
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§  81.  Possession  token  presumed;  Occupation  deemed  under  legal  tUUt 
unless  adverse* 

In  every  action  for  the  recovery  of  real  property,  or  the  possessioit 
thereof,  the  person  establishing  a  legal  title  to  the  premises  shall  be  pre- 
sumed to  have  been  possessed  thereof  within  the  time  required  by  law;  and 
the  occupation  of  such  premises  by  any  other  person,  shall  be  deemed  to 
have  been  under,  and  in  subordination  to,  the  legal  title,  unless  it  appear 
that  such  premises  have  been  held  and  possessed  adversely  to  such  legal 
title,  for  twenty  years  before  the  commencement  of  such  action. 


Where,  in  an  action  of  ejectment,  the  pUun* 
tiff  establishes  (by  admission  or  other  eii- 
dence)  the  title  of  one  from  whom  his  title 
is  deduced,  it  will  not  be  necessary  for  him  to 
prove  possession  in  himself  or  in  any  of  the 
mtermediate  grantees.  Stevens  7.  Haunr^  39 
N.  Y.  (12  Tiff),  302;  ReVg  S.  0. 1  Bob.  50; 
1  Abb.  N.  S.  391. 


This  section  is  i^plioable  to  a  case  where  a 
party  has  right  of  re-entry  on  breach  of  a 
condition.  Tne  possession  of  one  under  such 
a  condition  is,  it  seems,  in  subordination  to 
the  legal  title.  TyUr  y.  JSMons  46  Barb. 
439,  (463.) 


%  82.  Occupation  under  written  inHrument^  or  judgment;  when  deemed 
adverse. 

Whenever  it  shall  appear  that  the  occupant,  or  those  under  whom  he 
claims,  entered  into  the  possession  of  premises  under  claim  of  title,  exclusive 
of  any  other  right,  founding  such  claim  upon  a  written  instrument,  as  being 
a  conveyance  of  the  premises  in  question,  or  upon  the  decree  or  judgment 
of  a  competent  court ;  and  that  there  has  been  a  continued  occupation  and 
possession  of  the  premises  included  in  such  instrument,  decree  or  judg- 
ment, or  of  some  part  of  such  premises,  under  such  claim,  for  twenty  years, 
the  premises  so  included  shall  be  deemed  to  have  been  held  adversely; 
except  that  where  the  premises  so  included  consist  of  a  tract  divided  into 
lots,  the  possession  of  one  lot  shall  not  be  deemed  a  possession  of  any  other 
lot  of  the  same  tract 

%  83.  What  constitutes  adverse  possession^  under  written  inurnment  or 
judgment. 

For  the  purpose  of  constituting  an  adverse  possession,  by  any  person 

claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment  or  decree, 

land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases: 

1.  Where  it  has  been  usually  cultivated  or  improved; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure; 

3.  Where,  though  not  enclosed,  it  has  been  used  for  the  supply  of  fuel 
or  of  fencing  timber,  for  the  purposes  of  husbandry,  or  the  ordinary  use 
of  the  occupant; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  improved,  the 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared  or  not  en- 
closed,  according  to  the  usual  course  and  custom  of  the  adjoining  country, 
*shall  be  deemed  to  have  been  occupied  for  the  same  length  of  time  as  the 
part  improved  and  cultivated. 


%  84-86,] 
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a.  What  oonstitotes  adTerse  poe- 

sessloil.  ^Where  different  parties  claim  the 
same  premises  under  conflicting  grants  from 
the  same  source,  both  grants  being  upon  con- 
dition that  the  grantor  is  the  true  owner  of 
adjacent  lands,  possessed  under  such  grant, 
alone,  by  the  one  who  was  not  the  true  owner 
of  the  adjacent  lands,  cannot  be.-il^ciiiecl/ad-i 
▼erse,  so  as  to  ripen  into  a  title' aga^n^.Uie 
other.  Tawle  y.  Tolan,  1  Rob.  4t^;  Ttftole^: 
Palmer,  id.  437;  S.  G.  1  Abb.  N.  S.  81. 
Adverse  possession  will  support  a  claim  of 
title  in  a  corporation,  the  same  as  in  an  in- 
dividual. The  presumption  of  a  valid  title  is 
raised  hj  twenty  years  exclusive  possession 
by  a  corporation.  Bobie  v.  Sedgwick,  35  Barb. 
319.  An  alien  having  had  adverse  possession 
twenty  years,  may  rely  on  the  statute  of 
limitations,  and  it  will  furnish  him  with  a 
perfect  defense  to  an  action  of  ejectment 
against  him  by  the  true  owner.  Overing  v. 
Bw9dl,  32  id.  263. 

Where  there  is  a  claim  of  title  not  founded 
on  any  written  instrument,  judgment  or  de- 


cree,^-only  so  much  will  be  deemed  to  have 
been  possessed  as  has  been  protected  by  a 
substantial  enclosure,  or  has  been  usually 
cultivated  or  improved.  Becker  v.  Van  Vat- 
kenburgh,  29  Barb.  319. 

Irrespective  of  any  particular  title,  a  gen- 
eral assertion  of  qwnershjpLWJU  epnstitutej'an 
advet^^  po^l^ioQ.  C%x^*r.  'iSlppqii^ft/ 22 
.K.  Y..t^ ^-3juithX.Jt70 raise -see- Jf^fef  v. 
"Garlock,  8  Barb.  153 ;  Becker  v.  Van  Valken- 
IntraK  29  id.  319;  Fish  v.  Fish,  39  id.  513. 

The  possession  of  part,  with  claim  of  title  to 
the  whole,  of  a  lot  of  land,  the  claim  being 
under  a  written  instrument,  will  constitute  an 
adverse  holding  of  the  entire  lot.  Finlag  v. 
Cook,  54  Barb.  9. 

b,  CrOrporatioil. — ^The  possession  of  a 
corporation,  merely  for  the  purpose  of  main- 
taining a  railroad,  and  not  holding  the  abso- 
lute title,  will  not  be  deemed  an  inverse  pos- 
session, so  as  to  bar  an  action  after  the  lapse 
of  twenty  years.  Watson  v.  New  York  Qsn- 
tral  Bailroad  Co.  6  Abb.  N.  S.  91. 


§  84>  Premises  actually  occupied^  under  claim  of  titles  deemed  to  be 
held  adversely. 

Where  it  shal  1  appear  that  there  has  been  an  actual  oontinued  ocoupation 
of  premisee  under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the  premises 
so  actually  occupied,  and  no  other,  shall  be  deemed  to  have  been  held 
adversely. 

§  86.  WhcU  constitutes  adverse  possession  under  claim  not  written. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  person 
claiming  title  not  founded  upon  a  written  instrument,  or  a  judgment  or  decree, 
land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases  only: 

1.  Where  it  has  been  protected  by  a  substantial  inclosure; 

2.  Where  it  has  been  usually  cultivated  or  improved. 


To  constitute  a  compliance  with  the  second 
clause  of  this  section,  the  land  must  not  only 
be  cultivated,  but  improved.  Doolittle  v.  Tice^ 


41  Barb.  181 ;  see  also  Muwro  v.  Merchan^^ 
28  N.  Y.  (1  Tiff.),  10;  Rev'g  S.  0.  26  Barb. 
383;  MiUer  v.  Qurlock,  8  Barb.  153. 


k  B6.  Relation  of  landlord  and  tenant  as  ejecting  adverse  possession. 

Whenever  the  relation  of  landlord  and  tenant  shall  have  existed  between 
any  persons,  the  possession  of  the  tenant  shall  be'  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  from  the  termination 
of  the  tenancy;  or,  where  there  has  been  no  written  lease,  until  the  expira- 
tion of  twenty  years  from  the  time  of  the  last  payment  of  rent;  notwithstand- 
ing that  such  tenant  may  have  acquired  another  title,  or  may  have  claimed 
to  hold  adversely  to  his  landlord.  But  such  presumptions  shall  not  be 
made  after  the  periods  herein  limited. 


L.^ 
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When  the  plaintiff  brings  «n  action  of  eject- 
ment for  the  non-payment  of  rent  reserved  in 
a  lease  in  fee,  as  both  claim  under  the  same 
title,  the  defendant's  possession  cannot  be  ad- 


verse, nor  will  the  action  be  barred  by  the 
statute  of  limitations.  lyier  t.  Heidom,  46 
Barb.  439. 


\^  ^Tm'jR^W,^/:  p^fssipnjnoi'^^ff^  cast. 

The  Vight  T>rti*p€«'8(ta*  CbTfihe  pbd8Qsifn<m  p£;  any  real  property  shall  not 
be  impaired  or  afTected  by  a  descent  being  cast  in  consequence  of  the  death 
of  a  pei*son  in  possession  of  such  property. 


§  88.  (Am'd  1870.)  Certain  disabilities  excluded  from  time  to  com" 
mence  actions. 

If  a  person  entitled  to  commence  an  action  for  the  recovery  of  real 
property,  or  to  make  an  entry  or  defense  founded  on  the  title  to  real  pro- 
peity,  or  to  rents  or  services  out  of  the  same,  be  at  the  time  such  title  shall 
first  descend  or  accrue,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of 
a  criminal  oflfense,  for  a  term  less  than  for  life. 

The  time  during  which  such  disability  shall  continue,  shall  not  be 
deemed  any  portion  of  the  time  in  this  chapter  limited  for  the  commence- 
ment of  such  action,  or  the  making  of  such  entry  or  defense;  but  such 
action  may  be  commenced,  or  entry  or  defense  made,  after  the  period  of 
twenty  years,  and  within  ten  years  after  the  disability  shall  cease,  or  after 
the  death  of  the  person  entitled  who  shall  die  imder  such  disability;  but 
such  action  shall  not  be  commenced,  or  entry  or  defense  made,  after  that 
period. 


The  title  of  the  Revised  Statutes,  "  Of  the 
time  of  commencing  suits  in  a  court  of 
equity,''  suspended  the  whole  doctrine  of 
lapses  of  time,  as  previously  applied  in  a  court 


of  equity,  fixing  a  positive  rule  for  equity  suits, 
iust  as  absolute  and  definite  as  the  statutes 
had  prescribed  for  suits  at  law.  Fogal  v. 
PirrQ,  10  Bosw.  100;  S.  0. 17  Abb.  113. 


CHAPTER  m. 

The  time  of  commencing  actions  other  than  for  the  recovery  of  real  property. 

Sbction  89.  Periods  of  limitation  prescribed. 

90.  Within  twenty  years. 

91.  Within  six  years. 

92.  Within  three  years. 

93.  Within  two  years. 

94.  Within  one  y^ar. 

95.  When  cause  of  action  accrued,  in  an  action  upon  a  current  account. 

96.  Actions  for  penalties,  etc.,  by  any  person  who  will  sue;  when  to  be  brought. 

97.  Actions  for  relief,  not  before  provided  for. 

98.  Actions  by  the  people  subject  to  the  same  limitations. 

%  89.  [69.]  (Am'd  1849.)  Periods  of  limitation  prescribed. 
The  periods  prescribed  in  section  seventy-four  for  the  commencement  of 
actions  other  than  for  the  recovery  of  real  property  shall  be  as  follows  : 


^  90,  91J 
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§  90.  [70.]  (Am'd  1849.)  WiChin  twenty  years. 
Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United 
States,  or  of  any  State  or  Territory  within  the  United  States ; 

2.  An  action  upon  a  sealed  instrument 


Actions  upon  Judmieiit8.-*-IInder  the 

Code,  the  period  limited  for  the  commenoe- 
ment  of  actions  upon  a  judgment  or  decree  in 
any  court,  is  twenty  years,  and  this  includes 
judgments  in  the  marine  and  justices'  courts. 
Cai^fer  ▼.  VandertotUer,  1  Abb.  N.  S.  126; 
Ddavan  v.  Fkrence,  9  Abb.  277,  note. 

After  the  lapse  of  twenty  years  from  the 
docketing  of  a  judgment,  it  is  not  competent 
for  the  parties  to  reyiye  it  by  an  order  entered 
on  a  stipulation  by  consent.  Judgment  can- 
not be  revived  orTenewed  except  in  the  man- 


ner prescribed  by  statute.  Thompson  y.  Jenks, 
2  Abb.  N.  S.  229. 

In  the  matter  of  an  action  on  a  decree  of  a 
surrogate,  see  Clayton  v.  WardeU,  1  Bradf. 
Sur.  R.  4. 

tt  will  rebut  the  presumption  of  the  pay- 
ment of  a  judgment  obtained  before  the  re- 
vised statutes  took  effect,  to  show  a  sheriff's 
return  of  an  execution  partly  unsatisfied. 
Henderson  v.  Cairns,  14  Barb.  15;  see  also 
WaddelPs  Administrator  v.  Elmendorf's  Ad- 
ministrator, 10  N.  Y.  (6  Seld),  170. 


§  91.  [71.]  (Am'd  1849.)   Within  six  yem^a. 
Within  six  years : 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express  oi*  implied ; 
excepting  those  mentioned  in  section,  ninety  ; 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture ; 

3.  An  action  for  trespass  upon  real  property  ; 

4.  An  action  for  taking,  detaining  or  injuring  any  goods  or  chattels, 
including  actions  for  the  specific  recovery  of  personal  property ; 

5.  An  action  for  criminal  conversation,  or  for  any  other  Injury  to  the 
person  or  rights  of  another,  not  arising  on  contract,  and  not  hereinafter 
enumerated ; 

6.  An  action  for  relief  on  the  ground^f  fraud,  in  cases  which  heretofore 
were  solely  cognizable  by  the  court  of  chancery ;  the  cause  of  action  in 
such  cases  not  to  be  deemed  to  have  accrued,  until  the  discovery  by  the 
aggrieved  pai*ty  of  the  facts  constituting  the  fraud. 


GeNeraii  Notes. 


a.  Proceedings  in  equity,  by  legatees, 

for  a  distribution  of  an  estate,  instituted  after 
the  expiration  of  one  year  from  the  granting 
of  letters,  is  barred  by  the  statute  of  limita- 
tions in  the  same  time  as  an  action  at  law. 
Clark  T.  Ford,  3  Keyes,  370 ;  S.  G.  1  Trans. 
App.  22;  34  How.  478 ;  3  Abb.  N.  S.  245. 

6.  Premium  notes. — A  note  was  given 
by  ''A"  as  a  part  of  the  guarantee  fund  of  an 
insurance  company.  Hdd,  that  the  statute  of 
limitation  began  to  run  upon  such  a  note  from 
the  time  of  the  making  an  assessment  there* 
on,  and  notice  thereof  to  the  maker.  Hope 
Mutual  Insurance  Co.  v.  Tayl<n',  2  Rob.  278. 

In  Sands  v.  Annesleu,  56  Airb.  598,  it  wa^ 

held  that  the  statute  beean  \  j  run  only  after 

a  demamd  had  actually  been  made  upon  the 

maker,  after  assessment.    See  note  I,  subd/, 

•§  73,  ante. 


The  maker  of  a  promissory  note  cannot  re- 
cover back  choses  in  action  pledged  by  him 
as  security  for  its  payment,  simply  because 
an  action  upon  such  note  is  barred  oy  the  stat- 
ute of  limitations.  Nothing  short  of  actual 
payment,  or  a  tender,  will  enable  him  to  do  so 
Jones  V.  Merchani^s  Bank  of  Albany,  6  Rob. 
162. 

If  the  payee  of  a  note  pays  the  amount  to 
his  indorser  and  thus  becomes  repossessed  of 
it,  he  stands  in  the  same  position  as  though 
he  had  continued  to  hold  it,  and  after  sue 
years  from  the  time  it  is  made  payable,  his 
remedy  will  be  gone.  Woodruffs.  Moore,  8 
Barb.  171. 

c.  Jnstloe's  Judgment.— The  sutute 

of  limiUtions  (2  R.  S.  295,  §  18),  which  barred 
an  action  on  a  iustioe's  judgment,  docketed 
in  the  county  clerk's  office,  after  six  years. 
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did  not  extinguish  it  or  destroy  its  lisn  where 
it  had  been  docketed.  Waltermire  y.  WestO' 
ver,  14  N.  Y.  (4  Kern.)>  16. 

d.  Services. — Where  no  express  agree- 
ment as  to  the  time  or  nature  of  compensa- 
tion or  the  term  of  employment,  and  service 
continues  for  a  number  of  years,  and  no  pay- 
ments having  been  made,  the  law,  for  the  pur- 
pose of  determining  when  the  statute  of  lim- 
itations begins  to  run,  will  not  imply  an  agree- 
ment that  the  payment  of  comf)ensation  shall 
be  postponed  until  the  termination  of  the  em- 
ployment, but  will  regard  the  hiring  as  from 
year  to  year,  and  the  wages  as  payable  at  the 
same  time.  Davis  v.  CrorUm,  16  N.  Y.  (2 
Smith),  255. 

e.  Conversion. — The  statute  of  limita- 
tions begins  to  run  from  the  time  of  the  con- 
version of  personal  property.  KeUey  v.  Gris- 
woldy  6  Barb.  436. 

A  demand  and  refusal  will  not  take  the 
case  out  of  the  statute,  after  the  defendant  has 
parted  with  the  property,  id.;  and  see  also 
Bruce  v.  TOson,  25  N.  Y.  (11  Smith),  194. 

/.  Purchase  money  of  land.— The 

debt  is  the  cause  of  action,  and  in  order  to 
enforce  an  equitable  lien  for  the  purchase 
money  of  land,  it  must  be  brought  within  six 
years.  Borst  v.  Corey,  15  N.  Y.  (1  Smith), 
505. 

g>  Creditor's  bilL — ^An  action  in  the  na- 
ture of  a  creditor's  bill,  does  not  accrue  until 
after  the  recovery  of  judgment  and  the  return 
of  execution  unsatifified,  m  the  common  law 
action.  The  statute  of  limitations  tlierefore 
is  not  a  bar  to  such  an  action,  until  six  years 
after  the  return  of  such  execution.  Eyre  v. 
Beebe,  28  How.  333. 

h.  Money  collected. — The  statute  is  a 
bar,  in  an  action  for  money,  if  it  is  not  com- 
menced within  six  years.  One  entrusted  with 
a  valuable  security  for  collection,  and  who 
receives  the  money  is  not  a  trustee.  Hickok 
Y.  Hickok,  13  Barb.  632. 


To  diarge  an  admiaistrator,  against  whom 
a  judgment  has  been  recovered,  it  must  be 
prosecuted  within  six  years.  BaU  v.  Millery 
17  How.  300. 

«.  Costs.— ; The  rig^t  of  an  attorney  to 
costs  against  his  client,  accrues  on  his  perfec- 
ting judgment,  and  the  statute  oommenoes  to 
run  against  such  claim  when  such  judgment 
is  perfected.  Adams  v.  Fort  Plain  Bank,  36 
N.  Y.  (9  Tiff.),  255 ;  S.  C.  2  Trans.  App.  234 ; 
Rev'gS.  0.  23How.  45. 


j-  Sales  on  commission.— When  goods 

are  left  to  be  sold  on  commission,  the  owner 
has  no  cause  of  action  for  the  value  of  such 
goods,  until  demand  made,  and  the  statute 
will  not  commence  to  run  until  such  demand. 
Baird  v.  Walker,  12  Barb.  298. 

k.  Use  of  goods. — ^The  statute  of  limi- 
tations is  a  bar  to  a  recovery  for  the  use  of 
goods  for  any  period  antecedent  to  six  years 
efore  action  brou^t.  .l^ider  v.  Union  India 
Buf^fer  Co.  5  Bosw.  86;  S.  0.  Aff*d,  28  N. 
Y.  (1  Tiff.),  379. 

2.  Implied  promise. — ^Where  the  con 
veyance  of  a  franchise  was  by  an  instrument 
under  seal  which  contained  no  covenant  to 
ay  the  grantors  any  sum  for  the  grant,  it  was 
eld  that  an  action,  not  on  the  instrument, 
but  on  an  implied  promise  to  pay  for  such 
grant,  was  barred  after  six  years.  Coleman  v. 
Second  Avenue  B.  B.  Co.  38  N.  Y.  (11  Tiff.), 
201 ;  S.  C.  6  Trans.  App.  146 ;  35  How.  643, 
n.;  AffM  S.  0.  48  Barb.  371. 

m.  Knowledge  of  firand  must  be  brought 

to  the  plaintiff  before  the  statute  of  limita- 
tions commences  to  run.  Gates  v.  Andrews, 
37  N.  Y.  (10  Tiff.),  657 ;  S.  0.  5  Trans.  App. 
176. 

But  this  is  confined  strictly  to  equity  cases, 
so  that  if  a  party  has  a  concurrent  remedy  at 
law,  the  action  will  be  barred  after  six  years. 
Foot  v.  Farrington,  41  N.  Y.  (2  Hand),  164. 
See  Mayne  v.  Griswold,  3  Sandf.  463;  S.  0 
9  N.  Y.  Leg.  Obs.  25. 


I 


§  93.  [72.]  (Am'd  1849.)  WWdn  three  years. 

Within  three  years :  • 

1.  An  action  against  a  sherilSr,  coroner  or  constable,  upon  a  liability 
incurred  by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his 
office,  or  by  the  omission  of  an  official  duty;  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  section  shall  not  apply  to  an 
action  for  an  escape ; 

%  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the  action 
is  given  to  the  party  aggrieved,  or  to  such  party  and  the  people  of  this  State, 
except  where  the  statute  imposing  it  prescribes  a  different  limitation. 


a.  Action  for  a  penalty.— An  action 

upon  a  statute  for  a  penalty,  given  to  the 
party  aggrieved,  must  be  brought  within  three 
years  after  the  cause  of  action  accrued.  The 
Mercha^t^  Bank  of  New  Haven  v.  Bliss,  35 


N.  Y.  (8  Tiff.),  412;  Aff'g  21  How.  365;  13 
Abb.  225. 

b.  Action  against  sherifr.— The  negleot 

of  a  sheriff  to  return  an  execution  put  into 
his  hands  for  collection,  is  an  omission  of  an  o(^ 


§^  93^96.] 
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fieMlduij.  And  »n  Action  miist  be  commenced 

against  him  within  three  years,  or  the  statute 
will  become  a  bar.  Peck  y.  Hurlbwrt,  46  Barb. 
559.    Also  see  Davy  t.  Fidd,  2  Keyes,  608. 
Where  a  sheriff  wrongfully  seizes  and  sells 
property,  while  acting  in  his  official  capacity, 


an  aetioB  must  be  ^Bommenoed  against  Imv 
within  three  ^ears  from  the  day  the  levy  was 
made.  Denmson  t.  Flunib,  18  Barb.  89 ;  Cod- 
dington  ▼.  Carnl^,  2  Hilt.  528.  See  Homer 
T.  MeCuUough,  1  Hoi^.  App.  Gas.  126. 


h  93.  [73.]  Within  two  years. 
Within  two  years : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  ittiprisonment ; 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the  people  of 
this  State. 


th 


The  proYision  of  the  act  of  Congress  of  1841 
5  U.  S.  Stot.  at  Large,  p.  446,  §8),  limiting 
the  assignee  of  a  bankrupt  to  two  years  in 
which  to  bring  an  action  for  the  recovery  of 
real  property  held  adyerselv  to  the  iMmkrupt, 
etc.,  applies  only  where  tae  adverse  claims 
existed  while  the  property  was  in  the  hands 


of  the  bankrupt  and  before  the  assignment;  it 
does  not  apply  to  a  cause  of  action  arising  in 
favor  of  such  assignee  after  the  assignment 
for  an  injury  to  property,  or  a  disseizin  of 
lands  vested  in  him  by  the  proceedings.  Ste^ 
vens  v.  Hauser,  39  N.  Y.  (12  Tiff^,  302; 
ReVg  S.  0. 1  Rob.  50 ;  1  Abb.  N.  S.  391. 


§  94.  [74.]  Within  one  year. 
Within  one  year: 

1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process* 


§  95.  [75.]  (Am'd  1849.)  When  cause  of  action  accrued  in  an  action  upon 
a  current  account. 

In  an  action  brought  to  reoov-er  a  balance  due  upon  a  mutual,  open  and 
current  account,  where  there  have  been  reciprocal  demands  between  the  par- 
ties, the  cause  of  action  shall  be  deemed  to  have  accrued  from  the  time  of 
the  last  item  proved  in  the  account  on  either  side. 

it  does  not  become  a  part  of  the  mutual  ac- 
count between  them  within  the  provisions  of 
the  statute  of  limitation,  as  to  actions  upon 
such  accounts.  Green  v.  Ames,  14  N.  Y.  (4 
Kem.),  225. 

To  constitute  a  mutual  account,  there  must 
be  items  of  account  on  both  sides.  HaUock  v. 
Losee,  1  Sandf.  220. 

Where  a  bill  was  paid  excepting  one  item, 
the  accuracy  of  which  was  denied,  held  not  to 
prevent  the  statute  from  running.  Peck  v. 
The  New  York  A  Liverpool  UwUed  States 
MaU  SteamsMp  Co.  5  Bosw.  226. 


What  ccmstitates  a  xnntual 

COtUlt. — ^The  items  of  debit  for  the  contract 
price  of  work,  and  for  extra  work  alleged  to 
nave  been  done,  and  of  credits  for  payments 
made,  do  not  make  a  case  of  ''reciprocal 
demands  "  within  the  meaning  of  §  95  of  the 
Code.  Peek  v.  The  New  York  and  Liverpool 
United  States  MaH  Steamship  Co.  5  Bosw. 
226. 

Where  a  mutual,  open  and  current  account 
exists  between  parties,  and  one  of  them  pur- 
chases  from  a  third  person  who  holds  an  open 
account  against  the  other,  without  notice  to, 
or  any  recognition  of  its  validity  by  the  latter. 


§  96.  [76.]  Actions  for  penalties^  etc.,  by  any  person  who  will  sue; 
when  to  be  brought. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  giv-en  in  whole  or 
in  part  to  any  person  who  will  prosecute  for  the  same,  must  be  commenced 
within  one  year  after  the  commission  of  the  offense;  and  if  the  action  be 
not  commenced  within  the  year  by  a  private  party,  it  may  be  commenced 
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^dthin  two  yeare  thereafter  in  behalf  of  the  people  of  this  State,  by  the 
attorney-generaly  or  the  dktrict-attomey  of  the  coanty  where  the  offense 
was  committed. 


§  97.  [77,]  Actions  for  rdief  not  before  provided  for. 
An  action  for  relief,  not  hereinbefore  provided  for,  must  be  commenced 
within  ten  years  after  the  cause  of  action  shall  have  accrued. 


Gfreneral  mle.—The  proyisioiis  in  the 

Code  for  the  limitatioiu  of  actions,  do  not 
entirely  extinipiish  for  all  purposes,  a  debt 
arising  on  an  express  obligation  merely  be- 
cause no  action  has  been  brought  upon  it 
within  six  years  after  it  occurred.  Jones  v. 
Merchant's  Bank  cf  Albany,  4  Rob.  221; 
S.  C.  agam,  6  id.  162. 


The  statute  of  limitation  be^ns  to  run  at 
the  time  tiie  plaintiff  might  bnng  his  action, 
and  is  chargeaole  with  notice  that  his  right  is 
denied;  a  new  cause  of  action  cannot  be 
created  by  a  subsequent  demand  of  specific 

gerformance.  Bruce  r,  Tilsan,  25  N.  Y.  (11 
mith),  194 ;  Boherts  t.  SykeSy  8  Abb.  345 ; 
S.  C.  30  Barb.  173. 


§  98.  [78.J  (Am'd  1849.)  Actions  by  the  people^  subject  to  the  same 
limitation. 

The  lunitations  pi-escribed  in  this  chapter  shall  apply  to  actions  brought 
in  the  name  of  the  people  of  this  State,  or  for  their  bene^t,  in  the  same 
manner  as  to  actions  by  private  oarties. 


CHAPTER  IV, 
General  provisions  as  to  the  time  of  commencing  actions^ 

Sbotiok   99.  When  action  deemed  to  haye  been  commenced. 

100.  Exception,  when  defendant  is  out  of  the  State. 

101.  Exception,  as  to  persons  under  disabilities. 

102.  Provision,  where  person  entitled  dies  before  the  limitation  expires. 

103.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

104.  Provision  where  judgment  has  been  reversed. 

105.  Time  of  staj  of  action  by  injunction  or  statutory  prohibition  to  be  deducted. 

106.  Disability  must  exist  when  right  of  action  accrued.    * 

107.  Where  two  or  more  disabilities,  limitation  does  not  attach  till  all  removed. 

108.  This  title  not  applicable  to  bills,  etc.,  of  ciM^rations  or  to  bank  notes. 

109.  Nor  to  actions  against  directors  or  stockholders  of  moneyed  corporations 

or  iMinking  associations ;  limitations  in  such  cases  prescribed. 

110.  Acknowledgment  or  new  promise  must  be  in  writing. 

k  99.  [79.]  (Am*d  1849,  1851, 1867.)  TFA^  action  deemed  to  have  been 
commenced. 

An  action  is  commenced  as  to  each  defendant  when  the  summons  is 
served  on  him,  or  on  a  co-defendant,  who  is  a  joint  contractor,  or  otherwise 
united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to  the  com- 
mencement thereof  within  the  meaning  of  this  title,  when  the  summons  is 
delivered,  with  the  intent  that  it  shall  be  actually  served,  to  the  sheriff  or 
other  officer  of  the  county  in  which  the  defendants  or  one  of  them  usually 
or  last  resided;  or,  if  a  corporation  be  defendant,  to  the  sheriff  or  other 
officer  of  the  county  in  which  such  corporation  was  established  by  law,  or 
where  its  general  business  was  transacted,  or  where  it  kept  an  office  for  the 
transaction  of  business.       • 
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0.  statute  of  ltanitatlo&s.7-Tlie  de- 
firerj  of  a  sninmoiis  and  eompUint  to  the 
ifaeriif  to  be  served  with  an  honest  intent  to 
hsfe  them  serred,  is  a  oommencement  of  the 
adaon  so  as  to  save  the  case  from  the  statute 
of  UmitatioDs.  Dams  y.  Duffie,  8  Bosir.  617 ; 
Ber'g  S.  0. 18  Ahb.  360,  hat  not  on  this  point ; 
S.C.  Aff'd,  3  Keyes,  606 ;  3  Trans.  App.  54; 
4Ahb.N.  S.  478. 

^  h.  Proof  of  service.— Where  the  pUint- 
iff  files  with  the  papers  comprising  the  judg- 
Blent  roll  (ms  he  is  required  to  do),  the  nroof 
of  the  aenrice  of  the  summons  and  complaint, 
he  is  concluded  hy  such  proof  as  to  the  time 
^hen  the  action  was  commenced.  Burroughs 
r.Beiger,  12  How.  171. 

The  iiid<Hiwment  by  a  shenif  or  other 
(iffioer,  of  the  time  of  the  receipt  of  a  summons 
in  an  action^  is  not  of  itself  evidence  of  the 
&ct  80  as  to  show  the  time  of  the  commence- 
ment of  the  action  within  §  99  of  the  Code. 
WardwOl  t.  Pairick,  1  Bosw.  406. 


e.  Arrest. — ^The  action  is  soiBeientlj  com- 
menced for  the  purpose  of  issuing  a  warrant 
under  the  non-impnsonment  act,  by  lodging 
the  summons  with  the  sheriff,  with  an  intent 
that  it  should  be  served ;  the  actual  service 
under  §  139  is  not  neoessarr.  Gregory  v. 
Wemery  1  Code  R.  N.  8.  210.  See  §  139, 
post, 

d.  Attachment. — ^The  mere  issuing  of  a 
summons  is  not  the  commenoement  of  an 
action  for  general  purposes;  as  for  the  pur- 
pose of  obtaining  an  attachment  against  the 
property  of  a  non-resident.  Kerr  v.  Mounts 
28  N.  Y.  (1  Tiff.),  659 ;  Aff 'g  S,  C.  2  Sandf. 
660.    But  see  Corson  v.  Batty  47  Barb.  452. 

e.  Tender  of  the  amount  of  the  demand  of 
the  plaintiff,  after  delivery  of  the  summons  to 
the  sheriff,  but  before  actual  service, .  will 
have  the  effect  of  a  tender  before  action 
commenced.  Knight  v.  Becich,  7  Abb.  N.  S. 
2M1. 


k  lOO.  [80.]  (Am'd  1849, 1851, 1867.)  JSzcyMofij  when  the  defendant  is 
(ndqf  the  State. 

If,  when  the  cause  of  action  shall  accrue  against  any  person,  he  shall  be 
out  of  the  State,  such  action  may  be  commenced  within  the  terms  herein 
respectively  limited,  after  the  return  of  such  person  into  this  State;  and 
if,  after  such  cause  of  action  shall  have  accrued,  such  person  shall  depart 
from  and  reside  out  of  this  State,  or  remain  continuously  absent  therefrom 
for  the  space  of  one  year  or  more,  the  time  of  his  absence  shall  not  be 
deemed  or  taken  as  any  part  of  the  time  limited  for  the  oommencement  of 
nch  action. 

Genebal  Rules. 


«•  A^ere^te  abeenoe.— Under  our 

■tatute  of  limitation,  the  only  'question ,  upon 
iU  being  set  up  as  a  defense,  is  whether  the 
defendant  has  been  within  the  State,  and 
snwDable  to  process  of  its  courts,  for  six  years 
Wfore  the  commencement  of  the  suit.  In 
>Qch  case  the  statute  is  a  complete  defense, 
except  where  §  101  would  change  the  rule. 
^atiett  Y.  Bassett,  55  Barb.  505;  Power  t. 
HtUhawM^t  "^  Barb.  214;  also  see  McCord  t. 
WoodhuU,  27  How.  54. 

The  aggregate  of  suooessire  absences,  and 
M  the  first  absence  only,  is  to  be  deducted 
from  the  time  in  which  the  statute  runs.  Ck>U  y. 
^envp,  10 How. 515 ;  S. G.  10 N.  Y.  (6 Seld), 
M;  Arg  S.  0. 9  Barb.  395 ;  Hwrdm  y.  Pair 
«er,  2  £.  D.  Smith,  172;  Berrien  y.  Wright^ 
26  Bub.  208. 

Where  a  defendant  pleads  the  statute  of 
Ihnitations,  and  it  is  found  that  he  has  been 
^bflent  from  the  State,  by  Yarious  journeys,  at 
least  one  year  in  the  aggregate,  during  the  six 
yean,  that  is  not  such  an  absence  as  will  war^ 
nnt  a  judgment  against  him.  Temporary  ab- 
Mnee,  wimout  change  of  residence,  will  not 
pierent  the  running  ^  the  statute  during  such 
tone  Hkkok  y.  BUss  34  Barb.  321. 


h.  Joint  debtors. — ^The  absence  of  one 
Joint  debtor  from  the  State,  suspends  the 
runnine  of  the  statute  of  limitations  against 
him,  uthough  his  co-debtor  has  remained 
within  the  State.  Benny  y.  Smith,  18  N.  Y. 
(4  Smith),  567,  oYerruling  Brown  y.  DeU^field, 
1  Denio,  445 ;  Haldenv.  Crafts,  4  £.  D.  Smith, 
490;  S.  C.  2  Abb.  301 ;  sub  nom.  WaMm  y. 
Crafts,  The  rule  is  changed  in  the  case  of  one 
of  two  joint  and  seYeral  debtors.  Bogert  v. 
VermUya,  10  N.  Y.  (6  Seld.\  447;  Aff'g  S. 
0.10  Barb.  32;  1  Code  R.  N.  S. 212 ;  seealso 
Van  Keuren  y.  Parmeteey  2  N.  Y.  (2  Comst.); 
523 ;  Vandenburgh  y.  Biags,  3  How.  316. 

After  a  joint  contract  hes  been  seYered  by 
the  death  of  one  of  the  contractors,  the  surYiYor 
cannot  rcYiYe  it  by  an  acknowledgment,  as 
against  the  personal  representatiYes  of  the  de- 
ceased, so  as  to  prevent  the  statute  of  limita- 
tions from  attaching.  Lane  y.  Doty,  4  Barb. 
530. 

c.  Foreign  corp9ratlon.— A  foreign 

corporation  cannot  avail  itself  of  the  statute 
of  limitations  in  a  suit  against  it,  brought  in 
this  SUte.  MaUory  y.  Tioga  B.  B.  Co.,  3  Keyes, 
354;  S.  0.  1  Trans.  App.  203;  5  Abb.  N.  S. 
420;  36  How.  262. 
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*withm  two  years  thereafter  in  behalf  of  the  people  of  this  State,  by  the 
attorney-general,  or  the  dktrict-attomey  of  the  county  where  the  offense 
was  committed. 


§  97.  [77,]  Actions  for  rdiefnot  before  prodded  for. 

An  action  for  relief,  not  hereinbefore  provided  for,  must  be  commenced 
within  ten  years  after  the  cause  of  action  shall  have  accrued. 


Gfreneral  role.— The  proTisions  in  the 

Code  for  the  Umitatioiu  of  actions,  do  not 
entirely  extinguish  for  all  purposes,  %  debt 
arising  on  an  express  obligation  merely  be- 
cause no  action  has  been  brought  upon  it 
within  six  years  after  it  occurred.  Jones  r, 
Merdkinfs  Bank  of  Albany,  4  Rob.  221; 
S.  0.  again,  6  id.  162. 


The  statute  of  Umitation  be^ns  to  mn  at 
the  time  tiie  plaintiff  might  bnng  his  action, 
and  is  chargeaole  with  notice  that  his  right  is 
denied;  a  new  cause  of  action  cannot  be 
created  by  a  subsequent  demand  of  specific 

gftrformance.  Bruce  v.  7V2son,  25  N.  Y.  (11 
mith),  194 ;  Boherts  t.  Sykee,  8  Abb.  345 ; 
S.  C.  30  Barb.  173. 


§  98.  [7S.J  (Am'd  1849.)  Actions  by  the  people^  subject  to  the  same 
limitation. 

The  limitations  prescribed  in  this  chapter  shall  apply  to  actions  brought 
in  the  name  of  the  people  of  this  State,  or  for  their  benefit,  in  the  same 
manner  as  to  actions  by  private  oarties. 


CHAPTER  IV, 
Oeneral  provisions  as  to  the  time  of  commenidng  actions. 

SiOTiOK   99.  When  action  deemed  to  haye  been  commenced. 

100.  Ezceptiony  when  defendant  is  out  of  the  State. 

101.  Exception,  as  to  persons  under  disabilities. 

102.  Provision,  where  person  entitled  dies  before  the  limitation  expires. 

103.  In  suits  bj  aliens,  time  of  war  to  be  deducted. 

104.  Provision  where  judgment  has  been  reversed. 

105.  Time  of  stay  of  action  by  injunction  or  statutory  prohibition  to  be  deducted. 

106.  Disability  must  exist  when  right  of  action  accrued.    • 

107.  Where  two  or  more  disabilities,  limitation  does  not  attach  till  all  removed. 

108.  This  title  not  applicable  to  bills,  etc.,  of  corporations  or  to  bank  notes. 

109.  Nor  to  actions  against  directors  or  stockholders  of  moneyed  corporations 

or  banking  associations ;  limitations  in  such  cases  prescribed. 

110.  Acknowlec^gment  or  new  promise  must  be  in  writing. 

k  99.  [79.]  (Am*d  1849,  1851, 1867.)  W^^^  action  deemed  to  have  been 
commenced. 

An  action  is  commenced  as  to  each  defendant  when  the  summons  is 
served  on  him,  or  on  a  co-defendant,  who  is  a  joint  contractor,  or  otherwise 
united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to  the  com- 
mencement  thereof  within  the  meaning  of  this  title,  when  the  summons  is 
delivered,  with  the  intent  that  it  shall  be  actually  served,  to  the  sheriff  or 
other  officer  of  the  county  in  which  the  defendants  or  one  of  them  usually 
or  last  resided;  or,  if  a  corporation  be  defendant,  to  the  sheriff  or  other 
officer  of  the  county  in  which  such  corporation  was  established  by  law,  or 
where  its  general  business  was  transacted,  or  where  it  kept  an  office  for  the 
transaction  of  business.      • 
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a.  Statute  of  UmitatlOBs.— The  de- 

fiyerj  of  %  summons  and  compUint  to  the 
sheriff  to  be  serred  with  an  honest  intent  to 
have  them  served,  is  a  oommencement  of  the 
action  so  as  to  save  the  case  from  the  statute 
of  limitations.  Dams  v.  Duffie,  8  Bosw.  617 ; 
Rev'g  S.  0. 18  Abb.  360,  but  not  on  this  point ; 
8.  G.  Aff'd,  3  Keves,  606 ;  3  Trans.  App.  54; 
4  Abb.  N.  S.  478. 

b.  Proof  of  service. — ^Where  the  plaint- 
iff files  with  the  papers  comprising  the  Judg^ 
ment  roll  (as  he  is  required  to  do),  the  proof 
of  the  service  of  the  summons  and  complaint, 
he  is  concluded  by  such  proof  as  to  the  time 
Irhen  the  action  was  commenced.  Burraugha 
T.JBe^er,  12  How.  171. 

The  indorsement  by  a  sheriff  or  other 
officer,  ^f  the  tame  of  the  receipt  of  a  summons 
in  an  action,  is  not  of  itself  evidence  of  the 
fiMt  so  as  to  show  the  time  of  the  commence- 
ment of  the  action  within  §  99  of  the  Code. 
WardweU  v.  PcOviek^  1  Bosw.  406. 


t.  Arrest. — ^The  action  is  sufficientlj  com- 
menced for  the  purpose  of  issuing  a  warrant 
under  the  non-impnsonment  act,  by  lodging 
the  summons  with  the  sheriff,  with  an  intent 
that  it  should  be  served;  the  actual  service 
under  §  139  is  not  necessary.  Gregory  v. 
WeinoTy  1  Code  R.  N.  8.  210.    See  §  139, 

d.  Attachment. — ^The  mere  issuing  of  a 
summons  is  not  the  commencement  of  an 
action  for  general  purposes;  as  for  the  pur- 
pose of  obteining  an  attachment  against  the 
property  of  a  non-resident.  Kerr  v.  Mount, 
28  N.  Y.  (1  Tiff.),  659 ;  Aff'g  S.  C.  2  Sandf. 
660.    But  see  Corson  v.  Ball,  47  Barb.  452. 

0.  Tender  of  the  amount  of  the  demand  of 
the  plaintiff,  after  delivery  of  the  summons  to 
the  sheriff,  but  before  actual  service, .  will 
have  the  effect  of  a  tender  before  action 
commenced.  Knight  v.  Beach,  7  Abb.  N.  S. 
2M1. 


§  lOO.  [80.]  (Am*d  1849, 1851, 1867.)  JSooeepiian,  when  the  defendant  is 
cut  of  the  State. 

If,  when  the  cause  of  action  shall  accrue  against  any  person,  he  shall  be 
ont  of  the  State,  such  action  may  be  commenced  within  the  terms  herein 
respectively  limited,  after  the  return  of  such  person  into  this  State;  and 
if,  after  such  cause  of  action  shall  have  accrued,  such  person  shall  depart 
from  and  reside  out  of  this  State,  or  remain  continuously  absent  therefrom 
for  the  space  of  one  year  or  more,  the  time  of  his  absence  shall  not  be 
deemed  or  taken  as  any  part  of  the  time  limited  for  the  commencement  of 
such  action. 

General  Rules. 


a.  A^ere^te  absence.— Under  our 

statuteoT  limitation,  the  only  question ,  upon 
its  being  set  up  as  a  defense,  is  whether  the 
defendiuit  has  been  within  the  State,  and 
amenable  to  process  of  its  courts,  for  six  years 
before  the  commencement  of  the  suit.  In 
such  case  the  statute  is  a  complete  defense, 
except  where  §  101  would  change  the  rule. 
Baasett  ▼.  Bassett,  55  Barb.  505;  Power  t. 
Hafhawcuy,  43  Barb.  214;  also  see  McCord  v. 
WoodhuU,  27  How.  54. 

The  aggregate  of  sucoessiye  absences,  and 
sot  the  £^t  absence  only,  is  to  be  deducted 
from  the  time  in  which  the  statute  runs.  Cole  y. 
Jeseup,  10  How.  515 ;  S.  C.  10  N.  Y.  (6  Seld.), 
96;  Aff'g  S.  0. 9  Barb.  395 ;  Harden  t.  Pal- 
mer,  2  £.  D.  Smith,  172;  Berrien  v.  Wright, 
26  Barb.  208. 

Where  a  defendant  pleads  the  statute  of 
limitations,  and  it  is  found  that  he  has  been 
absent  from  the  State,  by  various  journeys,  at 
least  one  year  in  the  aggregate,  during  the  six 
years,  that  is  not  such  an  iu>sence  as  will  war^ 
rant  a  judgment  against  him.  Temporary  ab- 
sence, without  change  of  residence,  will  not 
prevent  the  ninning  of  the  statute  during  such 
tune  Hickok  v.  Bliss  34  Barb.  321. 


h.  Joint  debtors. — The  absence  of  one 
Joint  debtor  from  the  State,  suspends  the 
running  of  the  statute  of  limitations  against 
him,  uthough  his  co-debtor  has  remained 
within  the  SUte.  Denny  v.  Smith,  18  N.  Y. 
(4  Smith),  567,  overruling  Broum  v.  Dek^field, 
1  Denio, 445 ;  HaldenT,  Orafts,  4  £.  D.  Smith, 
490;  S.  0.  2  Abb.  301 ;  sub  nom.  Walden  v. 
Crcfis,  The  rule  is  changed  in  the  case  of  one 
of  two  joint  and  several  debtors.  Bogert  v. 
VermUya,  10  N.  Y.  (6  Seld.Y  447;  Aff'g  S. 
G.  10  Barb.  32;  1  Code  R.  N.  S. 212;  seealso 
Van  Keuren  v.  Parmdee,  2  N.  Y.  (2  Comst.^ 
523 ;  Vandenhurgh  v.  Biags,  3  How.  316. 

After  a  joint  contract  nas  been  severed  by 
the  death  of  one  of  the  contractors,  the  survivor 
cannot  revive  it  by  an  acknowledgment,  as 
against  the  personal  representatives  of  the  de- 
ceased, so  as  to  prevent  the  statute  of  limita- 
tions from  attaching.  Lane  v.  Doty,  4  Barb. 
530. 

c.  Foreign  corporatloii.— A  foreign 

corporation  cannot  avail  itself  of  the  statute 
of  limitations  in  a  suit  against  it,  broucht  in 
this  State.  MaUory  v.  Tioga  B.  B.  Co.,  3  Keves, 
354;  S.  0.  1  Trans.  App.  203;  5  Abb.  N.  S. 
420;  36  How.  262. 


108 


GeNBBAL  liOaTATION. 


[§§  101,  102. 


A  foreisn  eorpormtioii  is  a  person  out  of  the 
Stftte,  within  §  100.  OlooU  ▼.  Tioga  E.R.Co.20 
N.  Y.  (6  Smith),  210 ;  Rev^g  S.  G.  26  Bsrfo.  147. 

d.  Non-rei^Ulents- — ThaJt  sectkm  of  the 
statute  of  limitations  which  provides,  that  if 
at  the  time  when  the  cause  of  action  accrues 
against  anj  person,  he  ^  shall  be  out  of  the 
State,  the  action  may  be  commenced  within 
six  years  after  his  return  into  the  State,  is  ap- 
plicable as  well  to  non-residents  as  to  citizens 
ffoing  out  of  the  State.  CarpaUer  ▼.  WeUs,  21 
Barb.  593. 


s,  FartX16r8.-^Wliers  one  of  several  part- 
ners who,  while  out  of  the  State,  contracted  a 
debt  to  creditors  within  the  State,  came  here 
and  procured  a  dischaige  under  the  bankrupt 
act  of  1841,  and  afterwards  and  more  than  six 
years  after  the'  contracting  of  the  debt,  his 
00- partner  came  into  the  State  and  was  sued 
upon  their  indebtedness,  the  court  h^ld  that 
the  statute  of  limitations  was  no  bar  to  the 
action.  Davis  ▼.  Kinney,  1  Abb.  440. 


§  lOl.  [81.]  AmM  1849, 1851, 1852, 1870.)  Exceptions  OB  to  permms  under 
disabilities. 

If  a  person  entitled  to  bring  an  action  mentioned  in  the  last  chapter, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other  officer,  for  an 
escape,  be,  at  the  time  the  cause  of  action  accrued,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence 
of  a  criminal  court,  for  a  term  less  than  his  natural  life; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action,  except  that  the  period  within  which  the  action 
must  be  brought,  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy,  nor  can  it  be  so  extended  in  any  case  longer  than 
one  year  after  the  disability  ceases. 


a.  Action  by  infent-^The  statute  of 
limitations  does  not  commence  to  run  against 
an  infant  eeshU  qt^e  tmsty  although  her  right 
to  foreclose  a  mortgage  accrues  to  her  more 
than  ten  years  before  she  becomes  of  age. 
Bucklin  Y.  JBuckUny  1  Keyes,  141. 

b.  Married  woman.— A  married  wo- 
man may  now  sue  alone  for  any  injury  to  her 


person,  and  where  such  an  action  was  brought 
m  1867,  for  an  mfnrj  done  in  1857,  Porrsm, 
J.,  said :  **  The  disability  being  removed  (by 
the  laws  of  1860),  the  statute  applies;  she 
did  not  bring  her  action  within  one  year,  nor 
within  six  years,  after  it  was  removed,  hence 
it  was  barred.''  Ball  y.  BuUard,  52  Barb. 
141. 


§  10/2.  [82.]  (Am'd  1849.)  Provision  where  person  entitled  dies  before 
the  limitation  expv'es. 

If  a  person  entitled  to  bring  an  action  die  before  the  expiration  of  the 
time  limited  for  the  commencement  thereof,  and  the  cause  of  action  survive, 
an  action  may  be  commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  one  year  from  his  death.  If  a  person  against  whom 
an  action  may  be  brought  die  before  the  expiration  of  the  time  limited  for 
the  commencement  thereof,  and  the  cause  of  action  survive,  an  action  may 
be  commenced  against  his  executors  or  administrator,  after  the  expimtion 
of  that  time,  and  within  one  year  after  the  issuing  of  letters  testamentary, 
or  of  administration. 


2  R.  S.  448,  §  8,  provides,  that  the  term  of 
eighteen  monthis  after  the  death  of  any  testa- 
tor or  intestate,  shall  not  be  deemed  any  part 
of  the  time  limited  by  law  for  the  commence- 
ment of  an  action  against  his  executors  or 


administrators.  This  provision  remains  in 
full  force  and  effect,  notwithstanding  §  102  of 
the  Code.  SoovU  v.  Scovil,  45  Barb.  517 ;  S. 
C.  30  How.  246;  see  also  Penny  y.  Brice,  18 
J.  Scott  N.  S.  393 ;  BuekUn  v.  Ford,  5  Barb. 
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393 ;  Parker  y.  Jackaon,  16  id.  33;  Murray 
T.  East  India  Cb.  5  B.  &  Aid.  204. 

The  debt  or  claim  of  an  executor,  etc., 
against  the  estate  of  a  decedent  will  not  be 


bured  by  the  statute  of  limitations  if  it  is 
presented  and  claimed  at  the  first  accounting, 
provided  it  was  not  barred  at  the  death  of  tNf 
testator  or  intestate.  Laws  of  1868,  ch.  594. 


§  103.  [83.]  In  mdts  by  aliens,  time  of  toar  to  be  deducted. 

When  a  perdon  shall  be  an  alien  subject  or  citizen  of  a  country  at  war 
with  the  United  Slates,  the  time  of  the  continuance  of  the  war  shall  not  be 
a  part  of  the  period  limited  for  the  commencement  of  the  action. 


A  citizen  of  another  State  who  is  enga^ 
in  war  with  the  United  States,  though  not  an 
alien  enemy,  is  still  an  enemy,  and  his  remedy 
in  our  courts  is  suspended  until  hostilities  are 
ended,  when  his  claim  may  be  revived  and 


recovered.  Barmeau  t.  Dinsmorey  23  How.  397. 
See  Sctnderwn  v.  Morgatiy  25  id.  144;  S.  0. 
AffM  39  N.  Y.  (12  Tiff.),  231;  and  United 
States  V.  Vi^or,  16  Abb.  153. 


§  104:.  [84.]  (Am'd  1863.)  Provision  where  judgment  has  been  revei^sed. 

If  an  action  shall  be  commenced  within  the  time  prescribed  therefor, 
and  a  judgment  thei'ein  be  reversed  on  appeal,  the  plaintiff,  or  if  he  die 
and  the  cause  of  action  survive,  his  heirs  or  representatives,  may  commence 
a  new  action,  within  one  year  after  the  reversal. 

See  Lang  v.  Foitheree^  7  Sme.  t  M.  404. 

§  105.  [85.]  (Am'd  1849.)  Time  of  stay  of  action  by  injunction,  or 
statutory  prohibition  to  be  deducted. 

When  the  commencement  of  an  action  shall  be  stayed  by  injunction  or 
statutory  prohibition,  the  time  of  the  continuance  of  the  injunction  or  pro- 
hibition, shall  not  be  paii;  of  the  time  limited  for  the  commencement  of  the 
action. 


Tbe  time  during  which  an  injunction  is 
operative,  must  be  deducted,  when  the  stat- 
ute of  limitations  is  interposed  as  a  defense. 
Sands  v.  Can^beU,  31  K.  Y.  (4  Tiff.),  345; 


McQueen  v.  Babcoek,  41  Barb.  337;  S.  C. 
Aff 'd  33  How.  617,  n. ;  Berrien  v.  Wright, 
26  Barb.  208. 


§  106.  [86.]  Disability  must  exist  when  right  of  action  accrued. 
No  person  shall  avail  himself  of  a  disability,  unless  it  existed  when  his 
nght  of  action  accrued. 


f 


§  107.  [87.]  (Am'd  1849.)  Where  two  or  more  disabilities,   limitation 
does  not  attach  till  all  removed. 

When  two  or  more  disabilities  shall  co-exist  at  the  time  the  right  of 
action  accrues,  the  limitation  shall  not  attach  until  they  all  be  removed. 

See  §  101,  ante. 

§  108.  [88.]  This  title  not  applicable  to  bills,  etc.,  of  corporations,  or 
to  bank  notes. 

This  title  shall  not  affect  actions  to  enforce  the  payment  of  bills,  notes 
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or  other  evidences  of  debt  issued  by  moneyed  corporations,  or  issued  or 
put  in  circulation  as  money. 

§  109.  [89.]  (Am'd  1849.)  Nbr  to  actions  againat  directors  or  stock- 
holders of  moneyed  corporations  or  banking  associations.  Limitations  in 
such  cases  prescribed. 

This  title  shall  not  affect  actions  against  directors  or  stockholders  of 
moneyed  corporations,  or  banking  associations,  to  recover  a  penalty  or  for- 
feiture imposed,  or  to  enforce  a  liability  created  by  law;  but  such  actions 
must  be  brought  within  six  years  after  the  discovery,  by  the  aggrieved  party, 
of  the  facts  upon  which  the  penalty  or  forfeiture  attached,  or  the  liability 
was  created. 

§'UO.  [90.]  (^Am*d  1^9.)  Acknowledgment  or  new  promise  must  be  in 
writing. 

No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  the  case  out  of  the  operation  of  this 
title,  unless  the  same  be  contained  in  some  writing  signed  by  the  party  to 
be  charged  thereby;  but  this  section  shall  not  alter  the  effect  of  any  pay- 
ment of  principal  or  interest 


a.  Implied   acknowledgment.— 

Where  a  previously  subsisting  debt  is  barred 
by  the  statute,  and  where  no  promise  to  pay 
is  shown,  but  one  is  sought  to  be  implied  from 
an  acknowledgment  of  the  indebtedness,  such 
acknowledgment  must  be  unqualified  and 
direct,  the  party  must  be  liable  and  willing 
to  pay ;  and  the  recognition  must  be  unaccom- 
panied by  any  circumstance  calculated  to  re- 
pel the  presumption  of  an  intent  or  promise 
to  pay.  Loomis  t.  Deckery  1  Daly,  186. 

An  acknowledgment  to  raise  the  presump- 
tion of  a  promise  to  pay  a  debt,  barred  by  the 
statute,  must  be  unconditional,  and  such  an 
one  as  implied  a  willingness  to  pay  it.  Blood- 
good  Y.  Brum,  8  N.  T.  (4  Seld.),  362 ,  Rev'g 
S.  G.  4  Sandf.  427. 

It  must  be  made  to  the  holder,  or  some  one 
acting  for  htm,  and  not  to  a  stranger.  A  sur- 
Tiving  partner,  and  also  the  executor  of  his 
deceased  partner,  cannot  in  either  relation  by 
a  new  promise  reyive  against  his  deceased 
partner's  estate  a  debt  of  the  copartnership. 
Id.;  Van  Keuren  v.  Parmeleey  2  N.  Y.  (2 
Comst.),  523 ;  see  also  McNamee  v.  Tenny, 
41  Barb.  495 ;  Kennett  v.  MObank,  8  Bing.  38 ; 
Baekhafn  v.  Marriott,  1  Hurlst  &  Norm.  234 ; 
opposed  Laurence  y.  Hopkins,  13  Johhs.  IfiBS. 

An  assignment  by  an  insolvent,  enumerat- 
ing a  debt  among  his  liabilities,  is  a  sufficient 
acknowledgment  of  the  debt,  to  take  it  out  of 
the  opefation  of  the  statute.  8tuart\,  Foster, 
18  Abb.  305 ;  S.  C.  sub  nom. ;  Kohnstamm  v. 
Foster,  28  How.  273. 

When  a  debtor  proposed  a  compromise,  but 
distinctly  indicated  an  unwillingness  to  pay 
if  such  compromise  was  rejected,  field,  not 
such  a  recognition  as  to  avoid  the  statute* 
Creuse  v,  Defigaimre,  10  Bosw.  l23. 


The  debtor  must  not  only  admit  the  debt, 
but  also  recognize  a  liability  to  pay.  Commercial 
Mutual  Insurance  Co,  v.  Brett,  44  Barb.  489. 

The  acknowledgment  must  contain  an  un- 
qualified admission  of  the  debt,  and  show  a 
willingness  to  pay  it.  Twmer  v.  Martin,  4 
Rob.  661. 

h.  Payment. — The  language  of  the  au- 
thorities IS,  that  a  payment  which  will  take  a 
case  out  of  the  statute,  must  be  made  under 
circumstances  to  warrant  a  finding  as  matter 
of  fact,  that  the  debtor  intended  to  recog- 
nize the  debt  in  question  as  subsisting,  and 
which  he  is  willing  to  pay.  Miller  v.  Takott, 
46  Barb.  168. 

c.  Action  aocmed  before  the  Code. 

Section  110  of  the  Code,  is  not  applicable  to 
cases  where  the  right  of  action  has  accrued 
previous  to  the  adoption  of  the  Code.  Coe  v. 
mason,  41  Barb.  612.  In  such  cases,  no 
written  promise,  or  acknowledgment  is  neces- 
sary to  take  the  demand  out  of  the  statute. 
Van  Alen^,  Fdtz,  1  Keyes,  332;  Rev'g  S. 
G.  32  Barb.  139 ;  and  9  Abb.  277. 

A  verbal  promise  to  pay,  made  after  the 
Code  took  effect,  will  not  revive  a  debt  barred 
previous  to  that  time.  Esselsti^n  v.  Weeks,  12 
N.  Y.  (2  Kern.),  635;  S.  C.  2  Abb.  272;  in 
that  respect  2  £.  D.  Smith,  116,  is  overruled. 
Also  see  Wadsuforth  v.  Thomas,  7  Barb.  445 ; 
Gillespie  v.  Mosekrants,  20  Barb.  35 ;  Glen 
Cove  Mutual  Insurance  Co.  v.  Harrold,  id .  298. 

d.  Award. — Where  there  has  been  an 
award  in  favor  of  two  co-partners,  and  the 
debtor  has  paid  to  one  of  thie  partners  a  cer- 
tain sum,  and  had  released  to  him  one-half 
the  award,  hdd,  that  the  other  partner 
mieht  maintain  an  action  for  the  amount  due 
to  him  on  such  award.  Carrington  v.  Crodeer, 
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4  Abb.  N.  S.  335 ;  37  N.  Y.  (10  Tiff.),  336 ; 
4  Truis.  App.  230. 

e.  Assignee. — An  assignee  for  the  benefit 
of  creditors  is  not  an  agent  authorized  to  renew 
a  debt  by  a  new  promise.  Pickett  y.  Leonard, 
34  N.  Y.  (7  Tiff.),  176 ;  Aff 'g  S.  0.  34  Barb. 
193 ;  sub  nom.  Pickett  t.  King. 

/  Joint  debtors. — It  was  held  that  the 
running  of  the  statute  was  arrested,  where 
two  sureties  on  a.  note  due  before  the  Code, 
when  called  upon  for  payment,  referred  the 
payee  to  their  principal ;  but  the  third  surety 
taking  no  part  m  the  transaction  was  not  affect- 
ed by  such  acknowledgment.  WincheU  t. 
Hicks,  18  N.  Y.  (4  Smith),  658;  Aff'g  S.  0. 

21  Barb.  448.  It  was  also  field  where  a  sure- 
ty, who  was  a  joint  maker,  requested  his  prin- 
cipal to  make  a  payment  on  the  note,  which 
payment  was  indorsed  on  the  note,  that  such 
transaction  was  sufficient  to  take  the  case  out 
of  the  sUtute.  Munroe  ▼.  Potter,  22  How.  49; 
S.  0.34  Barb.  368.   See  also  Baty^r  T.Diimn, 

22  id.  68 ;  but  that  case  is  disapproved  in  PicJk- 
ett  ▼.  Leonard,  supra. 

Where  one  of  several  joint  and  seyeral 
makers  of  a  promissory  note  makes  a  payment 
npon  it  before  it  is  haired  bj  the  statute,  such 
payment  will  not  reTive  it  as  to  the  other 
makers.  Dunham  y.  Dodge,  10  Barb.  666. 
One  co-partner  cannot,  after  the  dissolution  of 
a  partnership,  reyive  a  debt  against  his  co- 
partners, by  a  payment  of  principal  or  interest 
either  before  or  after  the  six  years  have  run. 
Payne  ▼.  Blate,  39  Barb.  634;  S.  C.  Aff'd,  29 
N.  Y.  (2  Tiff.),  146;  sub  nom.  Payne  v.  Gar- 
diner. See  Bogert  v.  VemUljfa,  10  N.  Y.  (6 
Seld.)  447 ;  Aff'g  S.  C.  10  Barb.  32;  1  Code 
R.  N.  S.  212.  See  subd.  a,  supra,  and  Win- 
cheU V.  Hicks,  18  N.  Y.  (4  Smith),  558 ;  Affg 
S.  C.  21  Barb.  448;  sub  nom.  WincheU  t. 
Bowman. 

g.  Fromise  to  creditor.— The  acknowl- 


edgment must  be  made  to  the  creditor  or  some 
one  acting  in  his  behalf.  Wakeman  t.  Sherman, 
9  N.  Y.  (5  Seld.),  85;  Rev'g  S.  C.  11  Baib. 
254;  Bloodgood  ▼.  Bruen,  8  N.  Y.  (4  Seld.), 
362;  Rev'g  S.  0.  4  Sandf.  427;  Overrulmg 
Philips  V.  Peters,  21  Barb.  361;  Watkins  y. 
Stevens,  4  id.  168. 

h.  Conditional  promise.— If  the  pro- 
mise was  made  conditionally,  it  must  be  shown 
that  the  condition  has  been  complied  with. 
Wakeman  y.  Sherman,  9  N.  Y.  (6  Seld.)  85; 
ReVg  S.  0.  11  Barb.  254;  Watkins  v.  Stevens. 
4  id.  168. 

t.  Promise  in  writing.— The  new 

promise  to  revive  the  debt  must  be  in  writing. 
McLaren  v.  McMartin,  36  N.  Y.  (9  Tiff.), 
88;  S.  C.  33  How.  449;  3  Abb.  N.  S.  345;  1 
Trans.  App.  226 ;  Brookman  v.  Metccdf,  4  Rob. 
568;  S.  U.  34  How.  429;  Bowe  v.  Thompson, 
16  Abb.  377 ;  Hope  t.  Bogart,  1  Hilt.  544. 

j-  Partial  payment.— The  effect  of  a 

rartial  payment  is  the  same  as  before  the 
Code.  It  furnishes  evidence  from  which  a 
new  promise  may  be  inferred.  McLaren  y. 
McMarHn,  36  N.  Y.  (9  Tiff.),  88;  S.  C.  33 
How.  449;  3  Abb.  N.  S.  345;  1  Trans.  App. 
226.  See  Wakeman  v.  Sherman,  9  N.  Y.  (5 
Seld.),  85;  Rev'g  S.  0. 11  Barb.  254. 

k.  Foreclosure. — ^Where  a  party  [pro- 
ceeds to  foreclose  a  mortgage  by  advertise- 
ment, it  is  such  an  admission  of  the  creditor's 
right  to  redeem,  as  to  take  the  case  out  of  the 
statute  of  limitations.  Calkins  v.  Ishell,  20  N. 
Y.  (6  Smith),  147 ;  Aff'g  S.  0.  3  Barb.  305. 

h  Payment  by  executor,  etc.— A 

partial  payment  by  an  executor  or  adminis- 
trator will  not  be  sufficient  to  revive  the  debt 
against  the  estate  of  the  deceased.  McLaren 
V.  McMarHn,  36  N.  Y.  (9  Tiff.),  88;  S.  0. 
33  How.  449;  3  Abb.  N.  S.  345;  1  Trans. 
App.  226.  See  subd.  e,  supra. 


TITLE  III. 

Of  the  parties  to  dvil  actions. 

SxcnoK  111 .  Action  to  be  in  the  name  of  the  real  party  in  interest. 

112.  Assignment  of  a  thing  in  action  not  to  prejudice  a  defense. 

113.  Executor  or  trustee  may  sue  without  tne  persons  beneficially  interested, 

114.  When  married  woman  is  party,  her  husband  to  be  joined,  except,  etc. 

115.  Infant  to  appear  by  guardian. 

116.  Guardian,  how  appointed. 

117.  Who  may  be  joined  as  plainttfik. 

118.  Who  may  be  Joined  as  defendants. 

119.  Parties  unitea  in  interest,  when  to  be  Joined;  when  one  or  more  may  sue 

or  defend  for  the  whole. 

120.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commercial  paper. 

121.  Action,  when  not  to  abate  by  death,  marriage  or  other  disability,  etc.; 

proceedings  in  such  cases. 

122.  Court,  when  to  decide  controversy,  or  to  order  other  parties  to  be  brought  in. 

§  111.  [91.]  (Am'd  1849, 1851, 1862, 1866.)  Action  to  be  in  the  name  of  the 
real  party  in  interest. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interesti 
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except  as  otherwise  provided  in  section  one  hundred  and  thirteen;  but  this 
section  shall  not  be  deemed  to  authorize  the  assignment  of  a  thing  in  action 
not  arising  out  of  contract  But  an  action  may  be  nuiiutained  by  a  grantee 
of  land  in  the  name  of  a  grantor,  or  his  or  her  heirs  or  legal  representatives, 
when  the  grant  or  grants  are  void  by  reason  of  the  actual  possession  of  a 
person  claiming  under  a  title  adverse  to  that  of  the  grantor  at  the  time  of 
the  delivery  of  the  grant,  and  the  plaintiff  shall  be  allowed  to  prove  the 
facts  to  bring  the  case  within  this  provision. 

I.  General  Notes. 


a.  Eqtuty  mle. — "  The  former  chancery 
practice  is  now  adopted  as  to  making  parties/' 
Brawnsan  t.  Gifford,  8  How.  389,  (395) ; 
HoUenback  t.  Van  Valkenhurgh,  5  How.  281 ; 
S.  0. 1  Code  R.  N.  S.  33;  WaUace  t.  Eaton,  5 
How.  99 ;  S.  G.  3  Code  R.  161.  But  see  contra, 
Voarhia  v.  ChUds"  e«'r,  17  N.  Y.  (3  Smith), 
354.  In  this,  however,  only  three  of  the 
judges  concurred. 

h,  Mis-Jomder. — A  party  cannot  sue  him- 
self. CoU  V.  Beynolds,  18  N.  T.  (4  Smith), 
74.  Nor  be  both  plaintiff  and  defendant  in 
the  same  action.  Methodist  Episcopal  Church 
in  PMneu  v.  Stewart,  27  Barb.  553 ;  jSher- 
wood  Y.  Barton,  23  How.  533,  (544) ;  S.  C. 
36  Barb.  284. 

c.  Name. — Where  a  party  was  known 
during  her  early  infancy  by  the  name  of  Mary 
Flood,  but  was  generally  known  as  Mary 
Cooper,  held  that  the  action  was  properly 
brought  in  the  latter  name.  Cooper  y.  Burr, 
45  Barb.  10,  (34.) 

d.  Stockholder. — It  seems  that  a  stock- 
holder in  a  corporation  is  not  a  party  to  a  suit 
brought  asainst  such  corporation.  The  case 
holding  the  contrary  doctrine  having  been 
reversra.  Place  v.  Butternuts  Woolen  Mamh- 
faeturing  Co.,  Court  of  Appeals,  Dec.  1863, 
26  How.  601,  n. ;  Rev'g  S.  C.  28  Barb.  503. 

e.  Nominal  paxty. — ^A  person  named  as 
defendant,  but  not  served  with  process,  is  still 
a  party  to  the  action.  Woods  t.  De  Figaniere, 
16  Abb.  1 ;  S.  C.  25  How.  522 ;  1  Rob.  607, 
id.  641 ;  Do^  ▼.  AveriU,  5  How.  8.  But 
see  contra.  East  River  Bank  ▼.  Cutting,  1 
Bosw.  636;  which  makes  the  distinction, 
however,  qfter  judgment.  Bobinson  v.  Frost, 
14  Barb.  536;  Hathome  v.  Hodges,  28  N.  T. 
(1  Tiff.),  486. 

In  an  action  for  the  foreclosure  of  a  mort- 
gage, the  wife  of  the  mortgagor  was  named  as 
a  party  to  the  action,  but  was  not  served  with 
process;  the  attomev  who  appeared  for  both, 
was  retained  by  the  husband,  out  the  wife  did 
not  authoriie  any  appearance.  The  court 
held  that  as  the  action  only  affected  the 
inchoate  right  of  dower  of  the  wife,  and  not 
her  separate  estate,  the  judgment  was  con- 
clusive upon  her.  Foote  v.  Lathrop,  53  Barb. 
183. 

ff  Conyict. — Although  the  right  of  a  con- 
vict to  sue,  is  suspended  while  he  is  confined 
in  the  State  prison,  yet  he  may  be  sued  while 


there,  and  the  suit  prosecuted  to  judgment. 
Davis  V.  Duffie,  3  Keyes,  606;  S.  C.  3  Trans. 
App.  54;  4  Abb.  N.  S.  478;  33  How.  619,  n.; 
Aff 'g  S.  C.  8  Bosw.  617 ;  Morris  v.  Walsh, 
14  Abb.  387. 

g-  CJonatructlon.— This  section  must  be 
construed  with  section  one  hundred  and  thir- 
teen, which  authorises  actions  to  be  brought 
by  oflBcial  persons,  in  certain  cases,  in  their 
name  of  office.  Hoogkmd  v.  Hudson,  8  How. 
343. 

h.  Plaintiff's  address.— The  courts 

mav  compel  attorneys  to  furnish  the  name  and 
address  of  parties,  plaintiff  in  an  action,  in 
order  to  prevent  abuse,  etc.  Ntnety-^nne  Plinnr 
tiffs  V.  Va/nderbat,  1  Abb.  193;  S.  C.  4  Duer, 
632 ;  10  How.  324 ;  sub  nom.  Vmeent  v.  Vanr 
derbUt 

Where  an  action  was  brought  for  an  assault, 
which  took  place  in  a  large  assemblage,  and 
the  defendant  could  not,  after  diligent  search, 
learn  who  the  pluntiff  was,  an  order  was 
granted  that  the  plaintiff's  attorney  disclose 
the  place  of  abode  and  occupation  of  the 
plaintiff.  Johnson  v.  Birleg,  5  B.  A;  AM.  540; 
7  Eng.  Com.  Law  R.  184. 

The  court,  in  such  cases,  may  stay  pro- 
ceedings until  the  desired  information  is  fur- 
nished. Cases  cited,  SMpra.  See  also  Hocison  v. 
Gamble,  3  Dowl.  P.  C.  174;  Smithy.  Bond,  11 
M.  A  W.  325.  After  judgment  it  is  too  late 
to  demand  that  the  address  of  the  plaintiff 
be  disclosed.  Hooper  v.  Harcourt,  1 H.  Black, 
534. 

Where  the  plaintiff's  attorney  failed  to 
produce  his  client,  after  an  order  made  for 
that  purpose,  the  action  was  dismissed  and 
the  attorney  ordered  to  pay  the  costs.  Cfynn 
V.  Kirbg,  1  Strange  R.  402.  See  Heaie  v. 
Holden,  3  Dowl.  P.  C.  493.  The  application 
for  the  plaintiffs  address  must  be  made  soon 
after  the  action  is  commenced.  Hooper  v. 
Harcourt,  1  H.  Black  534;  and  see  Bracehy 
V.  Dalton,  2  Strange  R.  705. 

Where  the  court  ordered  the  plaintiff's  at- 
torney to  disclose  his  client's  residence,  occu- 
pation, etc.,  and  the  attorney  gave  false  an- 
swers, it  was  held  to  be  a  contempt.  Smith  v. 
Bond,  11  M.  &  W.  325. 

».  Authority.— When  a  respectable  and 
responsible  attorney  appears  in  a  cause,  the 
court,  in  the  early  stages  of  the  action,  will 
not  inquire  into  his  authority  to  w^yaer.  Ber 
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pubUcof  Mexioo  t.  IhArangoi^y  5  Daer,  641 ; 
Aff'g  S.  G.  1  Abb.  437 ;  sob  nom.  Bq^blic 
of  Mexico  Y.  Arrangoia ;  Dmtan  ▼.  Noy€8j  6 
Jolms.  296. 

A  retainer  will  be  presumed,  and  tbe  ad- 
Terse  party  may  act  upon  sucb  presumption. 
HamiUon  v.  Wright^  37  N.  Y.  (10  Tiff.),  502 ; 
S.  0.  5  Trans.  A  pp.  1.  See  also  Bates  y. 
Vaarheee,  20  N.  Y.  (6  Smith),  525. 

In  actions  to  recoYer  the  possession  of  land, 
the  authority  of  an  attorney  for  the  plaintiff 


may  be  demanded.  Howard  y.  Howard^  11 
How.  80;  Harris  y.  Mason,  10  Wend.  568. 

In  a  proper  ca<«  the  courts  will  compel  the 
production  of  an  attorney's  authority,  by  an 
order  staying  proceedings.  Board  of  Commis- 
sioners of  Excise  of  New  York  v.  Purdy,  36 
Barb.  266 ;  S.  0.  22  How.  506 ;  13  Abb.  434; 
modifying  22  How.  312.  See  also  Thayer  v. 
Lewis,  4  Denio,  269 ;  Ninety-nine  Plaintiff's 
Y.  Vanderbilt,  1  Abb.  193;  S.  C.  4  Duer,  632 ; 
10  How.  324 ;  sub  nom.  Vincent  y.  VanderhUt 


n.  Paett  m  Interest. 


a.  Bills  and  notes.— "If,  as  between 
the  assignor  and  assignee,  the  transfer  is  com- 
plete, so  that  the  former  is  diYested  of  all 
control  and  right  to  the  cause  of  action,  and 
the  latter  is  entitled  to  control  it  and  receive 
its  fruits,  the  assignee  is  the  real  party  in 
interest."  Thus,  where  certain  notes  were 
transferred  to  the  plaintiff  absolutely,  it  was 
held  that  the  action  was  properly  brought  in 
his  name,  although  his  liability  to  pay  for 
them  depended  upon  their  collection.  Cum- 
mings  y.  Morris,  25  N.  ,Y.  (11  Smith),  625 ; 
Aff 'g  S.  C.  3  Bosw.  560.  See  also  KUlmore  y. 
Culver,  24  Barb.  656. 

It  is  immaterial  that  the  plaintiff  has  not 
the  actual  possession  of  the  note  sued  on,  or 
whether  his  title  be  legal  or  equitable,  if  he 
has  the  whole  interest.  Selden  y.  Pringle,  17 


Barb.  458,   (468);    HasHngs  y.  McKinley, 

J,  No.  4,  19 ; 
Smith,  273. 


Seld.  notes, 


Aff 'g  S.  C.  1  E.  D. 


Where  a  note  was  given  for  a  part  of  an 
account,  and  the  whole  demand  was  trans- 
ferred by  parol,  the  court  held  that  the 
assignee  might  sue  upon  the  note,  or  sue 
upon  the  account  by  producing  and  canceling 
the  note  upon  the  ti'ial.  Artnstrong  y.  Cush- 
ney,  43  Barb.  340. 

h.  Evidence  of  title  to  notes.— Pos- 
session is  prima  facie  evidence  of  ownership. 
Wiltsie  Y.  Nortftam,  5  Bosw.  421,  (428); 
Mottram  y.  Mills,  1  Sandf.  37.  Su<;h  pre- 
sumption of  ownership  will  not  be  repelled 
by  showing  that  it  was  not  transferred  to  the 
plaintiff  until  it  was  past  due.  James  y. 
Chalmers,  6  N.  Y.  (2  Seld.),  209;  S.  C.  1 
Code  R.  N.  S.  413 ;  Iff  *g  S.  C.  5  Sandf.  52 ; 
sub  nom.  Vhalmers  v.  James,  9  N.  Y.  Leg. 
Obs.  219,  which  questions  the  correctness  of 
Brisbane  v.  Pratt,  4  Denio,  63 ;  and  see  Far- 
rington  v.  Park  Bank,  39  Barb.  645. 

Where  one. sues  on  a  negotiable  note  which 
he  has  in  his  possession,  he  is  presumed  to  be 
the  bona  fide  holder  of  such  note,  for  value, 
until  the  contrary  is  shown.  Potter  v.  Chad- 
sey,  16  Abb.  146. 

c.  Improper  transfer.— Where  a  party 

delivered  a  note  to  the  plaintiff,  who  gave 
therefor  his  own  note  for  the  same  amount, 
payable  at  a  future  day,  with  the  understand- 
ing that  the  plaintiff  should  prosecute  the 
note  delivered  to  him,  but  if  he  did  not  suc- 
ceed in  collecting  the  same,  the  note  which 
he  had  given  therefor  was  to  be  returned,  it 
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was  held  that  the  plaintiff  was  not  the  real 
party  in  interest.  Killmare  v.  Culver,  24  Barb. 
656.    See  subd.  a,  supra. 

d.  Draft. — Where  a  draft  was  made  pay- 
able to  the  order  of  a  cashier  of  a  bank, 
and  was  delivered  to  him  for  the  bank,  it  was 
held  that  the  action  on  the  note  was  properly 
brought  in  the  name  of  the  bank.  Camden 
Bank  V.  Badgers,  4  How.  63;  S.  0.  2  Code 
R.45. 

e.  Agftnt. — Where  a  contract  was  made 
in  writing,  by  an  agent,  in  his  own  name,  who 
did  not  disclose  his  principal,  and  afterwards 
there  was  a  performance  by  such  principal, 
which  was  accepted  by  the  other  contracting 
party,  it  was  held  that  the  principal  might 
maintain  an  action  for  specific  performance. 
St.  John  Y.  GHffith,  2  Abb.  198. 

"  There  is  no  inconsistency  between  %  con- 
tract in  the  name  of  one  person,  and  the  fact 
that  another  is  entitled  to  the  benefit  of  it." 
Erickson  v.  CompUm,  6  How.  471. 

It  seems  that  in  such 'case  the  agent  may 
bring  the  action.  Nelson  v.  Nixon,  13  Abb. 
104 ;  Morgan  y.  Beid;  7  Abb.  215. 

Thus,  where  a  written  instrument  was 
given  which  promised  to  pay  "V.  C,  as  ex- 
ecutive agent  of  the  company,  Bureau,  Guil- 
lon,  Oodin  &  Co.,  the  sum  of  ^^5,000.  etc.," 
held  that  the  agent  might  niaiutoin  an  action 
thereon.  Cowfiderant  v.  Brisbane,  22  N.  Y. 
(8  Smith),  389;  Rev'g  S.  C.  2  Bosw.  471. 
(But  this  was  decided  on  the  ground  that  the 
agent  was  a  trustee  of  an  express  trust  under 
§  113.) 

Where  A  effected  a  policy  of  insurance  as 
agent  of  B,  but  inserted  a  clause,  that  the 
loss,  if  any,  was  "  to  be  paid  to  A,  only,"  it 
was  held  that  B  might  maintain  an  action 
thereon.  Frink  v.  The  Hampden  hisurance 
Co,  1  Abb.  N.  S.  343.  A  broker  cannot  main- 
tain an  action  in  his  own  name  for  goods  sold 
by  him  for  another,  unless  he  is  actmg  under 
a  del  credere  commission.  White  v.  Chouteau, 
10  Barb.  202.  See  §  113  post  and  notes 
thereto. 

As  to  actions  by  agents  generally,  see  Poor 
v.  GuUford,  10  ^.  Y.  (6  Seld.),  273 ;  BedfiM 
v.  Middleton,  7  Bosw.  649;  Newbery  v.  Gar- 
land, 31  Barb.  121 ;  Buckbee  v.  Brown,  21 
Wend.  110. 

/.  Carrier. — The  consignee  is  presumptive 
owner  of  goods  shipped,  but  such  presump- 
tion may  be  rebutted,  and  an  action  main- 
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tained  by  the  coiurignor  when  he  is  reftQy  the 
owner  of  such  eoods.  Frios  t.  Powell,  S  N. 
T.  (3  Comst.),  S22. 

"  Those  having  possession  of  goods  hare  a 
right  of  action  arising  out  of  such  possession." 
Kenfted^  v.  Eilau,  17  Abb.  73 ;  S.  C.  26  How. 
197.  Thus,  the  master  of  a  ship  may  sue  for 
freights;  id. 

A  common  carrier  may  sue  for  an  injury  to 
property  in  his  charge.  Merrick  ▼.  Van  Sant- 
voard,  34  N.  Y.  (7  Tiff.),  208 ;  Arg  S.  0.  38 
Barb.  574;  sub  nom.  Merrick  ▼.  Brainard, 

The  rules  applicable  to  common  carriers  are 
applicable  to  telegraph  companies,  and  where 
a  company  assumes  to  send  a  despatch  over 
its  own,  and  connecting  lines,  an  action  may 
be  maintained  against  the  last  company  on 
the  route  for  neglecting  to  deliver  the  message. 
Baldwin  ▼.  U.  S.  Telearaph  Co,  1  Lans.  125 ; 
Aff 'g  S.  0.  54  Barb.  505 ;  6  Abb.  N.  S.  405. 

g.  Mairied  women.— If  amarried  woman 
transfers  to  an  assignee,  certain  of  her  sepa^ 
rate  property,  and  *'  all  claims  and  demands 
for  "  the  same,  the  assignee  may  maintain  an 
action  for  the  conversion  of  such  property 
before  the  transfer.  Sherman  ▼.  Elder,  24  N. 
Y.  (10  Smith),  381 ;  Rev'g  S.  C.  1  Hilt.  476 ; 
and  see  fwdbiey  y.  Wells,  33  N.  Y.  (6  Tiff.), 
618 ;  Rey'g  S.  G.  42  Barb.  569. 

h.  Creditors. — An  assignee  for  the  bene- 
fit of  creditors,  may  assign  a  claim  for  the 
purchase  money  of  property  sold  by  him,  in 
such  capacity,  so  that  his  assignee  may  bring 
an  action  therefor.  Small  y.  Ludlow ,  20  N. 
N.  (6  Smith),  155 ;  Rey'^  S.  G.  1  Hilt.  189. 
An  assignee,  undw  an  assignment  for  the  ben- 
efit of  creditors,  may  sue  for  the  conyersion 
of  promissory  notes  before  the  transfer. 
WUUaker  y.  Merritt,  30  Barb.  389.  See  also 
McKee  y.  Judd,  12  N.  Y.  (2  Kern.),  622. 

A  creditor  holding  collateral  securities  may 
enforce  payment  of  the  same  and  thus  satisfy 
the  origmal  demand.  Nelson  y.  Edtoards,  4b 
Barb.  279. 

The  action  may  be  continued  in  his  name, 
although  the  original  demand  is  satisfied. 
Greene  y.  Tollman,  20  N.  Y.  (6  Smith),  191. 

The  creditor  of  a  deceased  grantor  may  sue 
the  grantee  to  set  aside,  as  fraudulent,  a  con- 
yeyanoe  of  real  estate.  Phelps  y.  Piatt,  50 
Barb.  430. 

i.  Partners. — If  one  of  seyeral  partners 
executes  an  assignment,  which  purports  to  con- 
vey his  interest  in  a  debt  due  him,  but  which 
debt  has,  in  fact,  accrued  to  the  firm,  the  as- 
signee cannot  maintain  an  action  thereon. 
Mills  y.  Pearson,  2  Hilt.  16. 

One  of  several  partners  has  power  to  assign 
a  claim  due  to  the  firm.  Everit  y.  Strong,  7 
Hill,  585;  Aff'g  S.  C.  5  Hill,  163. 

A  surviving  partner  may  assign  a  chose  in 
action  belonging  to  the  late  partnership  estate. 
Pinckney  y.  Wallace,  1  Abb.  82. 

j'  Insurance  — A  party  holding  a  policy 
of  insurance,  which  contains  a  clause  to  the 
effect  that  an  assignment  of  such  policy,  with- 
out the  consent  of  the  company,  will  render  the 
same  void,  may,  after  a  loss  has  occurred,  assign 


his  claim  for  such  loss.  Sndi  assignment  is 
not  a  breach  of  the  condition  contained  in 
such  policy,  as  it  does  not  convey  the  policy, 
but  only  transfers  the  claim  for  loss.  Carroll 
v.  Charter  Oak  Insurance  Co.  40  Barb.  292; 
Aff 'g  S.  G.  38  Barb.  402.  A  condition  of  that 
sort  does  not  refer  to  claims  already  accrued, 
but  ta  future  liability ;  and  where  a  partial 
loss  has  occurred,  the  assured  may  assign  his 
claims  for  the  loss,  but  must  retain  the  poUc* 
Courtney  v.  N.  Y.  City  Insurance  Co  2ii 
Barb.  116.  See  also  GoU  v.  The  National 
Protection  Ituurance  Co.  25  id.  189. 

Where  a  policy  issued  to  H  contains  a 
clause  which  says  the  "  loss,  if  any,  payable 
to  F,"  the  court  held  that  F  might  maintain 
an  action  thereon  in  his  own  name.  Frink  v. 
The  Hampden  Insurance  Co,  1  Abb.  N.  S.  343. 

k.  Sheriff. — Althoug^h  property,  seized  by 
virtue  of  an  execution,  is  m  the  actual  pos- 
session of  a  deputjr  sheriff  when  a  wrong  is 
committed  in  relation  thereto,  yet  the  action 
for  such  wrong  must  be  in  the  name  of  the 
sheriff.  TerwiUiger  v.  Wheeler,  35  Barb.  620. 

I,  Bonds,  etc. — If  a  bond  executed  upon 
an  order- of  filiation  contain  a  condition  for 
pa^  .nent  under  the  order  of  filiation,  the  ac 
tion  on  such  bond  must  be  brought  b^  the 
overseer*)  *f  the  poor ;  if  the  bond  contain  the 
conditio  »o  appear  at  the  court  of  sessions, 
the  actioi'  must  be  brought  by  the  district 
attorney  of  the  county,  in  the  name  of  the 
people.  Hoogland  v.  Hudson,  8  How.  343. 
See  note  I,  subd.  g,  supra. 

Where  security  is  taken  by  an  administra- 
tor (or  an  executor),  for  a  debt  due  the  estate 
upon  which  he  administers,  and  such  admin- 
istrator (or  executor)  dies,  his  right  of  action 
thereon  does  not  pass  to  his  executors.  Be 
naud  v.  Conselyea,  7  Abb.  105 ;  Rey'g  S.  G. 
5  Abb.  346 ;  and  4  Abb.  280. 

When  an  action  is  brought  upon  a  bond,  if 
the  bond  is  unmistakably  joint,  all  the  obli- 
gees must  join.  Pearoe  v.  Hitchcock,  2  ^.  Y. 
i2  Gomst.), 388 ;  B^ywdoinY,  Coleman,  3  Abb. 
31,  (444);  Ehle  v.  Purdy,  6  Wend.  629; 
KnighUy  v.  Watsm,  3  Exoh.  R.  716. 

In  case  an  action  is  brought  bv  the  assign-* 
ees  of  a  portion  of  the  original  obligees,  there 
is  a  defect  of  parties.  Bowdoin  v.  CcUinan,  3 
Abb.  431.  See  note  III,  subd.  s,  and  injfira, 
subd.  s, 

m,  CQlild. — ^If  a  child  is  wrongfully  expel-* 
led  fW>m  a  public  school,  the  action  against  the 
trustees  therefor  must  be  brought  in  the  name 
of  the  child.  Stephensm  v.  HaU,  14  Barb.  222. 

n.  Sharing  the  judgment .— Where 

there  was  a  written  assignment,  but  a  parol 
agreement  that  the  assignor  should  share  the 
recovery,  it  was  held  that  the  written  instru- 
ment, being  absolute  on  its  face,  could  not  be 
varied  by  parol  evidence,  and  that  the  action 
was  properly  brought  in  the  name  of  the  as- 
signee. DurginY,  Irekmd,  14 N.  Y.(4  Kern.), 
322.  See  contra,  Lewando  v.  Dunham,  1  Hi  It. 
114. 

Where  a  statute  imposes  a  penalty  for  fraud 
in  any  case,  to  be  sued  for,  for  the  benefit  of 
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the  person  or  persons  upon  whom  such  frand 
shall  be  committed,  sach  action  must  be  pros- 
ecuted in  the  name  of  the  parties  for  whose 
benefit  the  penalty  is  imposed.  Thus,  where 
one  Tompson  and  other  parties  who  took  milk 
to  a  cherae  factoir,  under  an  arrangement  by 
which  the  proceeds  were  to  be  divided  on  the 
sale  of  the  cheese,  brought  an  action  to  recoT- 
er  a  statutory  penalty  for  taking  diluted  milk 
to  such  factory  (Laws  of  1864,  ch.  518),  it 
was  held  that  the  action  was  properly  brought 
in  the  name  of  such  parties.  Thompaan  ▼. 
Howe,  46  Barb.  287. 

No  oi.e  individual  can  maintain  an  action 
for  the  specific  performance  of  a  public  duty, 
imposed  for  the  public  benefit  Getty  v.  Hud- 
son lUverB,  B.  21  Barb.  617,  (628.) 

Two  of  the  directors  of  an  incorporated 
company  cannot  maintain  an  action  against 
parties,  a  portion  of  whom  are  directors  of 
said  company,  a  part  preferred  stockholders, 
and  the  company  also  a  defendant,  to  restrain 
the  prosecution  of  actions  against  said  com- 
pany, and  to  secure  an  accounting  and  the 
payment  of  a  dividend  out  of  its  earnings; 
the  company  alone  could  maintain  such  an 
action.  Grould  v.  Thompson,  39  How.  5. 

o.  Betting  and  gaming. — ^In  an  action 

to  recover  money  deposited  on  a  wager,  the 


real  depositor  must  bring  the  action,  although 
another  acted  as  agent,  or  deposited  the 
money  in  his  own  name.  Euckman  v.  Pitcher, 
20  N.  Y.  (6  Smith),  9. 

p*  Waste. — ^An  action  for  waste  comjnit- 
ted  while  a  party  owns  an  estate  in  rever- 
sion, may  be  brought  b^  that  party  after  he 
has  parted  with  such  mterest.  Eobinson  v. 
Wheeler,  25  N.  Y.  (11  Smith),  252. 

q-  Sequestrator.— The  right  of  a  seques- 
trator to  sue  in  the  State  courts  is  doubtful. 
Brinton  v.  Wood,  19  How.  162. 

r.  Ologection. — The  objection  that  the 
plaintiff  assigned  his  claim  before  suit  brought, 
must  be  taken  by  answer,  or  it  will  be  waived. 
Savage  v.  Com  Exchange  Ineuranoe  Co.  4 
Bosw.  1,  (15.) 

8.  Cause  of  action  divided.— An  as- 
signee of  part  of  a  cause  of  action,  cannot 
maintain  the  action  alone,  unless  under  a  new 
promise  by,  or  with  the  consent  of  the  debtor. 
Cook  V.  Genesee  Mutual  Insurance  Co,  8 
How.  514.    See  note  III,  subd.  «. 

t  Assignment  before  action.— The 

plaintiff  must  be  the  party  in  interest  at  the 
time  of  bringing  the  action.  An  assignment 
of  the  cause  of  action  after  that  time  will  not 
be  sufficfent.  Crorri^pie  v.  Loescher,  3  Bosw. 
578. 


m.  What  may  bb  Assigned. 


a.  Gtoneral. — Under  the  Code  nothing 
may  be  assigned  which  was  not  before  assign- 
able. The  only  change  made  by  the  pro- 
risions  of  that  act,  "is  to  tranKfer  with  the 
beneficial  interest,  the  right  of  action  also, 
where  before  the  court  would  recognize  and 
protect  the  rights  of  the  assignee."  Hodgman 
V.  Western  B.  B.  Co.  7  How.  492.  See  also 
Merdumt's  Mutual  Insurance  Co.  v.  Eaton, 
11  N.  Y.  Leg.  Obs.  140. 

Whether  a  cause  of  action  is  assignable, 
depends  mainly  upon  whether,  in  case  of  the 
death  of  the  assignor,  it  would  descend  to  his 
representatives.  Zabriskie  v.  Smith,  13  N.  Y. 
(3  Kern.),  322 ;  MeKee  v.  Judd,  12  N.  Y. 
(2  Kern.),  622;  Dininny  v.  Fay,  38  Barb. 
18 ;  Fried  v.  New  York  Central  B.  B.  Co. 
25  How.  285 ;  People  ex  rel.  Stanton  v.  Tioga 
Common  Pleas,  19  Wend.  73. 

"  For  the  purposes  of  any  sort  of  an  assign- 
ment, legal  or  equitable,  the  term  has  never 
been  carried  beyond  a  claim  due  either  on 
contract,  or  such,  whereby  some  special  dam- 
age has  arisen  to  the  estate  of  the  assignor." 
McKee  v.  Judd,  12  N.  Y.  (2  Kcm.),  622; 
People  ex  rel.  Stanton  v.  Tioga  Common  Pleas, 
19  Wend.  73. 

Property  or  rights  in  expectancy,  merely^ 
mav  be  transferred,  which  transfer  will  be 
enforced  as  an  assignment  when  the  rights, 
etc.,  accrue.  Stover  v.  Eycleshimer,  3  Keyes, 
620 ;  1  R.  S.  725,  §  35 ;  Field  v.  The  Mayor, 
etc.  of  New  York,  6  N.  Y.  (2  Seld.),  179; 
HtnkU  v.  Wanjser,  17  How.  U.  S.  R.  353, 
(368);  Lawrence  v.  Bayard,  7  Paige,  70. 


Also  a  life  estate  in  real  property.  Emmons 
V.  Cairns,  3  Barb.  243 ;  Lawrence  v.  Bayard^ 
7  Paige,  70,  and  cases  there  cited. 

b.  Foreign  executor. — A  foreign  execu- 
tor may  assign  a  claim,  due  to  his  testator 
from  a  citizen  of  this  State,  to  a  party  in  this 
State  who  may  bring  an  action  thereon.  Peter- 
son^.  The  Chemical  Bank,2Si^om.2AXS',  S.C. 
32  N.  Y.  (5  Tiff.),  21 ;  Aff 'g  S.  C.  2  Rob.  605. 

c.  Sheriff. — Whether  a  sheriff  can  assign 
the  right  of  action  which  he  may  have  against 
bail,  on  an  arrest,  *  is  doubtful.  Clapp  v. 
Schutt^  29  How.  255 ;  S.  G.  44  Barb.  9 ;  19 
Abb.  121.  The  sheriff  or  coroner  may  assign 
the  bond  given  in  replevin  proceedings. 
Swtzey  V.  Lott,  21  N.  Y.  (7  Smith),  481 ; 
Acker  v.  Finn,  5  Hill,  293.  If  a  sheriff  neg- 
lects to  make  an  arrest,  on  an  execution 
against  the  person,  the  judgment  creditor 
may  assign  his  right  of  action  therefor. 
Dininny  v.  Fay,  38  Barb.  18. 

A  sheriff  may  assign  his  claim  against  an 
attorney  for  fees  on  the  service  of  process, 
etc.  BirhbeckY.  Stafford,  23  How.  236;  S.  C. 
14  Abb.  285. 

d.  Common  carrier .^-A  right  of  action 

against  a  common  carrier  for  loss  of,  or  injuxy 
to,  goods,  etc.,  entrusted  to  him,  may  be 
transferred  by  assignment.  Merrill  v.  Grin- 
nell,  30  N.  Y.  (3  Tiff.),  594,  (614) ;  Waldron 
V.  Willard,  17  N.  Y.  (3  Smith),  466 ;  Smith 
V.  Netc  York  A  New  Haven  B.  B.  Co.  28 
Barb.  605;  S.  C.  16  How.  277;  Freeman  v. 
Newton,  3  £.  D.  Smith,  246.  Contra,  Tkur 
man  v.  Wells,  18  Barb.  500. 
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A  oomtnon  carrior  has  a  right  of  action 
against  those  whom  he  employs  to  carry  goods 
entrusted  to  him,  if  they  cause  an  iiyury  to 
such  goods,  and  such  right  of  action  he  may 
assign.  Merrick  ▼.  Bramard,  38  Barb.  574 ;  S. 
C.  Aflf'd  on  this  point,  34 N.  Y.  (7  Tiff.),  208 ; 
fnib  nom.  Merrick  v.  Van  Sanivoord, 

e.  Money  lost  in  betting— A  right  of 

action  for  money  lost  in  bettmg  may  be  as- 
signed. Ccmmdiere  t.  BecrB,  2  Keyes,  198; 
Meech  ▼.  SUmer,  19  N.  Y.  (5  Smith),  26; 
JIfc  BougM  T.  WaUingy  48  Barb.  364 ;  Hei$^ 
dnckmm  y.  Beers,  6  Bosw.  639. 

/.  Fraud.— A  party  may  assign  a  right 
of  action  for  procuring  a  sale  of  goods  on 
false  representations.  Johnston  t.  Bennett,  5 
Abb.  N.  S.  331 ;  and  see  Haight  t.  Hofft,  19 
N.  Y.  r5  Smith),  464.  See  note  V.  subd.  5, 
past.  The  fiict  that  there  is  fraud  in  a  trans- 
action will  not  prevent  a  cause  of  action 
therefor  from  being  assigned.  Frem^  t. 
WhUe,  5  Doer,  254;  AtwiU  t.  Le  Bay,  4 
Abb.  438 ;  Brady  t.  Bissell,  1  Abb.  76. 

Nor  will  the  allegation  of  fraud  in  the  com- 
plaint render  it  non-assignable.  Byxhie  ▼. 
Wood,  24  N.  Y.  (10  Smith),  607 ;  Brady  t. 
BisseU,  1  Abb.  76. 

g>  Future  liabilities  and  interests*— 

The  unperformed  services  of  an  indented 
apprentice  may  be  assigned.  Overseers  of  Poor 
of  Town  of  GuUdbrland  v.  Overseers  of  Foot 
of  Toum  of  Knox,  5  Cow.  363 ;  Parishes  of 
Holy  Trinity  and  Shorediteh,  1  Strange  R.  10. 

An  assignment  of  future  debts  will  be  held 
valid  in  e(}uity  as  an  agreement,  and  enforced 
as  an  assignment  when  the  demands  accrue. 
Field  V.  Mayor  etc.,  of  New  York,  6  N.  Y. 
(2  Seld.),  179;  Power  v.  Alger,  13  Abb. 
284,  and  see  dissenting  opinion  in  same  case, 
id.  475.    See  subd.  a,  supra. 

A  general  assignment  was  held  to  transfer 
a  party's  share  in  an  unliquidated  claim  for 
damages,  arising  from  an  illegal  capture  by 
subjects  of  a  foreign  government.  Coitch  v. 
Delaplaine,  2  N.  Y.  (2  Comst.),  397. 

A  guarantee  may  be  assigned.  8maU  v. 
Sloan,  1  Bosw.  352. 

An  unexecuted  contract.  As  an  unfinished 
contract  for  making  repairs  on  the  canal. 
Munsdl  V.  Lewis,  2  Denio,  224;  Rev'g  S.  G. 
4  Hill,  635. 

Where  such  an  assignment  was  made,  it 
was  held  that  the  assignee  was  entitled  to  the 
extra  allowance  awarded, by  the  legislature 
to  canal  contractors.  lb. 

A  contract  to  deliver  trees  may  be  assigned. 
Parsons  v.  Woodward,  2  Zabriskie's  (N.  J.) 
Rep.  196. 

h.  Conversion. — ^A  cause  of  action  for 
damages  for  the  conversion  of  personal  prop- 
erty left  upon  a  pledge  is  assignable.  Genet  v. 
Rowland,  30  How.  360;  S.  0.  45  Barb.  560. 
See  Dudl  v.  CudUpp,  1  Hilt.  166. 

Also  a  claim  for  the  conversion  of  funds, 
etc.,  by  an  agent.  Grocer^  Bank  v.  Clark, 
32  How.  160;  S.  C.  48  Barb.  26;  Gould  y. 
Gould,  41  Barb.  654;  AflF'g  S.  C.  36  id.  270. 


A  claim  ftnr  the  wrongful  conversion  of 
personal  prc^rty  is  a  chose  in  action  that 
18  assignable.  BuiMmeyer  v.  Bemsen,  38  N. 
Y.  (11  Tiff.),  206;  S.  C.  6  Trans.  App. 
203;  Hawk  v.  Thorn,  54  Barb.  164;  Mc- 
Kee  V.  Judd,  12  N.  Y.  (2  Kern.),  622; 
Hoyt  V.  Thompson,  5  N.  Y.  (1  Seld.),  320, 
(347);  Hicks  v.  Clevdand,  39  Barb.  573; 
Howdl  V.  Kroose,  2  Abb.  167 ;  S.  G.  4  £.  D. 
Smith,  357 ;  WOson  v.  Cook,  3  id.  252 ;  B6bi$^ 
son  V.  Weeks,  1  Code  R.  N.  S.  311.  See  subd. 
a,  supra,  and  see  also  HcUl  v.  Bobinson,  2  N. 
Y.  (2  Comst.),  293 ;  Thurman  v.  Wdls,  18 
Ban>.  500.    See  note  II,  subd.  g,  supra. 

».  Ix\juries  to  property,  etc.— A  ca- 
nal contractor  who  is  bound  to  keep  the  canal 
free  from  obstructions,  is  liable  for  damages  in 
permitting  such  obstructions,  and  the  right  of 
action  therefor  may  be  assigned.  FulU)n  Fire 
Ins.  Co.  V.  Baldwin,  37  N.  Y.  (10  Tiff.),  648 ; 
S.  C  5  Trans.  App.  180. 

So  of  the  right  of  action  for  an  ii^ury  to 
lands.  Hoy  v.  Smith,  49  Barb.  360. 

And  for  negligently  setting  fire  to  grass  and 
fences.  Fried  v.  New  York  Central  B.  B.  25 
How.'  285 ;  and  for  killing  cattle.  Butler  v. 
N.  Y.  and  Erie  B.  B,  Co.  22  Barb.  110. 

J.  Failure  to  protest— Where  a  party 

left  a  note  at  a  bank  for  collection,  and  the 
bank  neglected  to  take  Uie  proper  steps  to 
chai^  the  endorsers,  the  right  of  action  there- 
for IS  assignable.  Ayrault  v.  The  Padfit 
Bank,  6  Rob.  337. 

k.  Damages  for  death  of  child. — 

The  interest  of  a  mother  or  next  of  kin,  in  the 
compensation  to  be  recovered  from  a  party 
who  has  negligently  caused  the  death  of  an 
infant,  is  a  (Sstributive  share  of  the  estate  of 
such  infant,  and  as  such  is  assignable.  Quin 
V.  Moore,  15  N.  Y.  (1  Smith),  432, 

The  cause  of  action  against  a  party  for  such 
share  is  assignable.  Do^tY.  WiswaU,  15  How. 
128. 

I.  Contract  to  employ.— A  claim  for 

damages  for  the  breach  of  a  contract  to  em- 
ploy, is  assignable.  Monahan  v.  Story,  2  S.  D. 
Smith,  393. 

m.  Contract  to  allow  tenant  privi- 
leges.— Where  a  landlord  agreed  to  allow 
the  tenant  certain  privileges,  and  afterward 
refused  to  do  so,  the  cause  of  action  therefor 
was  held  assignable.  Munson  v.  BUey,  2  £. 
D.  Smith,  130. 

H.  Public  officer. — ^A  claim  for  fees  and 
commissions  received  by  one  who  has  usurped 
a  public  office,  may  be  assigned .  Piatt  v .  Stout, 
14  Abb.  178. 

0.  Life  insurance. — An  insurance  upon 
the  life  of  an  individual  is  a  contract  which 
may  be  assigned.  St.  John  v.  American  Mu- 
tual Life  Insurance  Co.  13  N.  Y.  (3  Kern), 
31. 

p.  Fire  insurance.— A  policy  of  insur- 
ance may  be  assigned  after  a  loss  without  vio- 
lating the  condition  not  to  assign  without  the 
consent  of  the  insurers.  MeU^  v.  Hamilton 
Fire  Insurance  Co.  17  N.  Y.  (3  Smith),  609. 
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See  note  IT,  subd.  j,  supra.  A  eomplaiiit  by 
the  assignee  of  a  policy  of  fire  insurance,  must 
state  the  interest  of  the  plaintiff  or  bis  assign- 
or in  the  subject  matter  of  the  insurance. 
Fowler,  v.  New  York  Indemnify  Inawrance  Co, 
26  N.  Y.  (12  Smith),  422;  Rev'g  S.  C.  23 
Barb.  43.  See  also  Buse  v.  Mutual  Benefit 
lAft  Insurance  Co.  23  N.  Y.  (9  Smith),  516. 

q.  Annuity. — ^A  contract  whereby  a  party 
agreed  to  pay  H.  G.  or  his  wife,  annually,  a 
certain  sum  during  the  life  of  the  surviTor, 
the  contract  was  held  to  be  assignable.  Prin- 
die  ▼.  Caruthers,  15  N.  Y.  (1  Smith),  425. 

r.  Accotint  settled. — A  cause  of  action 
may  be  assigned,  although  the  money  sought 
to  be  recoyered,  was  paid  on  a  sealed  agree- 
ment, and  was  receipted  as  correct.  Byxbie 
V.  Woody  24  N.  Y.  (10  Smith),  GOT. 

If  an  account  is  stated  and  its  correctness 
admitted,  the  assignee  of  the  debtor  cannot 
defeat  it  by  setting  up  usuir,  when  such  ac- 
count is  afterward  produced  as  a  set-off.  Bui- 
lard  V.  Baynor,  30  N.  Y.  (3  Tiff.),  197. 


Where  a  creditor  agreed  to  settle  his  claim 
at  a  certain  rate,  provided  the  other  creditors 
would  settle  in  the  same  manner;  and  did 
settle  at  such  rate,  but  the  other  creditors 
did  not ;  it  was  held  that  the  residue  of  the 
claim  was  still  due,  and  might  be  assigned. 
^wrgin  v.  Ireland,  14  N.  Y.  (4  Kern.), 
322. 

8.  Dividing  causes  of  action.— Where 

an  interest  in  one  cause  of  action  was  assign- 
ed to  different  parties,  in  good  fiiith,  the  court 
held  that  the  assignee  of  one  of  the  parties 
might  maintain  an  action  therefor  in  equity. 
Field  V.  The  Mayor,  etc.  of  New  York,  6  N. 
Y.  (2  Seld.),  179. 

And  if  one  of  such  assignees  has  collected 
his  part  of  such  claim,  it  will  not  prejudice 
the  right  of  any  other.  Cook  v.  Grenesee  Mu- 
tual Insurance  Co.  8  How.  514.  See  More  v. 
Trumphour,  5  Cow.  488. 

See  note  II,  subds.  I,  8,  supra,  and  notes  to 
§  140,  post. 


TV.  Assignment'  how  Made,  its  Proof  and  Effect. 


a.  The  transfer. — A  chose  in  action  may 
be  assigned  by  parol.  Hooker  v.  Eagle  Bank 
cfBoehester,  30  N.  Y.  (3  Tiff.),  83;  Arnold 
Y.  Johnston,  28  How.  249 ;  Gould  ▼.  EUery, 
39  Barb.  163 ;  Hinkle  t.  Wanzer,  17  How.  U. 
S.353;  Sextony.  F  leei,  2  m\t.  417',  Waldron 
V.  Baker,  4  £.  D.  Smith,  440;  Hastings  y. 
McKMey,  1  £.  D.  Smith,  273 ;  Dickenson  t. 
Phillips,  1  Barb.  454;  Briggs  t.  Dorr,  19 
Johns.  95;  Ford  y.  J^uart,  id.  342;  PreseoU 
T.  Hull,  17  id.  284 ;  Canfield  y.  Monger,  12  id. 
346;  Bow  y.  Dawson,  1  Yes.  331 ;  Heath  y. 
HaU,  4  Taunt.  327 ;  Story  £q.  Jur.  §  1047. 
But  there  should  be  a  deliyery  or  some  posi- 
tiye  act  showing  the  intention.  Bussell  y. 
Scudder,  42  Barb.  31. 

So  a  sealed  contract  may  be  assigned  by 
parol  or  by  a  writing  without  seal.  Homer  y. 
Wood,  15  Barb.  371;  S.  C.  Aff'd,  23  N.  Y. 
r9  Smith),  350.  Or  a  judgment.  Ford  y. 
Steuart,  19  Johns.  342 ;  Briggs  y.  Dorr,  id. 
95.  A  bond  or  coYenant.  Dawson  y.  Coles, 
16  id.  51.  A  mortgage  on  real  estate.  Bun- 
yan  y.  Mersereau,  11  id.  534.  A  chattel 
mortgage.  Langdon  y.  Bud,  9  Wend.  80. 

To  render  an  assignment  by  parol  effectual, 
the  assignor  must  relinquish  all  control  oyer 
the  subject-matter.  Bupp  y.  Blanehard,  34 
Barb.  627. 

A  parol  assignment  in  these  words,  "  I 
assi^  this  claim  over  to  you,  if  there  is  any 
difficulty,"  was  not  sustained  as  a  oonnter- 
olaim.  Arnold  y.  Johnston,  28  How.  249. 

Where  the  assignment  of  a  judgment  omit- 
ted the  middle  letter  of  the  assignor's  name, 
both  in  the  title  of  the  cause  and  m  the  si^a- 
ture,  it  was  held  not  to  inyalidate  the  assign- 
ment. Aylesworth  y.  Brown,  10  Barb.  167. 

The  assignment  of  a  judgment  is  sufficient 
if  the  title  of  the  cause  is  stated  correctly, 
although  the  court  in  which,  and  the  time 
when  it  was  recoyered  be  omitted.  People  ex 


rd.  Post  Y.  Fleming,  2  N.  Y.  (2  Comst.), 
484 ;  Aff'g  S.  0.  4  Denio,  137. 

Taking  an  assignment  in  blank,  and  subse- 
quently Suing  it  up  with  the  name  of  a  party, 
would  not  make  such  party  an  assignee  after 
the  real  debtor  had  paid  the  amount  under  a 
leyy.  Conor  y.  Hemstein,  6  Rob.  552. 

Although  no  particular  form  of  words  is 
necessary  to  effect  an  equitable  assignment, 
yet  there  must  be  eyidence  of  an  intention  to 
appropriate  the  chose.  Dickenson  y.  PhiUips, 
1  Barb.  454;  Willard's  Eq.  Jur.  462.  See 
Conor  Y.  Hemstein,  supra.  An  indorsement 
in  blank  upon  an  instrument,  not  a  promis- 
sory note,  IS  sufficient  to  transfer  it  if  such  * 
is  the  intention.  Sexton  y.  Fleet,  2  Hilt.  477. 
Hastings  y.  McKinley,  1  £.  D.  Smith,  273. 
B.  receiyed  from  A.  an  assignment  of  a  thing 
in  action,  with  the  name  of  the  assignee  in 
blank;  B.  filled  up  the  assignment  with  the 
name  of  0.  Held,  a  Talid  assignment  from 
B.  to  0.  Waldron  y.  Baker,  4  £.  D.  Smith, 
440. 

h.  Transfer  of  notes  without  in- 
dorsement.— The  assignment  of  an  order 
to  pay  a  certain  sum  of  money  "  in  such  furni- 
ture as  the  payee  might  select''  by  an  indorse- 
ment in  these  words  :  "  pay  to  Henry  Lenx,'* 
was  held  to  be  Yalid.  Lenx  y.  Jansen,  18 
How.  265. 

A  printed  instrument  for  the  payment  of 
money  upon  a  contingency,  i&  not  a  promis- 
sory note,  and  hence  may  be  transferred  by 
deliyery,  although  payable  to  order,  if  it  is 
the  intention  of  the  payee  to  transfer  his  in- 
terest. Murphy  Y.  Long,  1  Hilt.  309;  S.  C. 
4  Abb.  476. 

So  a  promise  in  writing  to  pay  a  certain 
sum  in  merchandise,  is  not  a  promissory  note, 
and  may  be  transferred  without  indorsement, 
although  payable  to  order.  Brown  y.  Richard- 
son, 20  N.  Y.  (6  Smith),  472;  S.  C.  1  Bosw. 
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402.  A  promissory  note  past  due  and  dis- 
honored, passes  by  deliyerj,  and  the  holder 
may  maintain  an  action  thereon,  subject  to 
the  equities  of  the  parties  thereto.  Farrinff- 
ton  y.  Park  Bank,  39  Barb.  645. 

Where  a  guaranteed  note  is  assigned,  and 
the  guaranty  is  a  separate  instrument,  the 
latter  will  pass  by  delivery.  GmUd  y.  JEUery, 
39  Barb.  163. 

A  note  payable  to  order  may  be  assigned 
without  indorsement,  so  as  to  enable  the  as- 
signee to  sue  in  his  own  name.  White  ▼. 
Broumy  14  How.  282;  Houghton  v.  Dodge, 
5  Bosw.  326,  (339) ;  Savage  v.  Bettier,  12  How. 
166 ;  BUlings  v.  Jane,  11  Barb.  620 ;  Hedges 
▼.  SecUy,  9  id.  214,  and  cases  there  cited. 

c.  Consideratiozi. — ^It  is  a  presumption 
of  law,  in  case  of  an  assignment,  that  it  was 
made  for  a  sufficient  consideration.  Eno  ▼. 
Crooke,  10  N.  Y.  (6  Seld.),  60;  Potter  t. 
Chadsey,  16  Abb.  146;  Andrews  T.  Chad- 
bourne,  19  Barb.  147.  Where  an  assignment 
is  valid  on  its  face,  the  defendants  in  an  ac- 
tion brought,  have  nothing  to  do  with  the 
question  of  consideration.  Merrick  v.  Brain- 
ard,  38  Barb.  574;  S.  G.  Modified,  34  N.  Y. 
(7  Tiff.),  208. 

The  owner  of  a  cause  of  action  may,  if  he 
chooses,  give  it  away,  and  his  assignee  will 
be  entitled  to  judgment  thereon.  MUls  v. 
Fox,  4  £.  D.  Smith,  22Q',  Beach  v.  Baymond, 
2  id.  497 ;  Clark  v.  Downing,  1  id.  406 ;  Rich- 
ardson V.  Mead,  27  Barb.  178;  Arthur  v. 
Brooks,  14  id.  533 ;  Burtnett  v.  Quoynne,  2 
Abb.  79 ;  Voget  v.  Badcock,  1  Abb.  176. 

A  consideration  need  not  be  proved  unless 
a  defense  is  set  up,  which  would  conclude 
the  assignee,  if  he  was  not  a  purchaser  for 
value.  James  v.  Chalmers,  6  X.  Y.  (2  Seld.), 
209 ;  Aff'f  S.  C.  5  Sandf.  52. 

Where  it  is  desired  to  show  that  although 
there  was  an  assignment  in  form,  yet,  that  it 
was  executed  under  an  arrangement  that  the 
alleged  assignor  should  have  the  benefit  of 
the  recovery,  then  proof  that  there  was  no 
consideration  for  the  assignment,  may  be  ad- 
missible, but  proof  of  such  foct  alone  amounts 
to  nothing.  Burtnett  v.  Otoynne,  2  Abb.  79 ; 
BeU  V.  Drew,  4  E.  D.  Smith,  59.  In  plead- 
ing, the  allegation  of  a  consideration  for  an 
assignment,  is  not  material.  Vogel  v.  Badcock, 
1  Abb.  176. 

d.  Proof  of  assignment —Evidence 

by  the  payee  of  the  note  in  suit,  that  he  had 
indorsed  the  same  to  the  plaintiff,  and  that 
when  sworn  he  had  no  interest  in  it,  was  held 
sufBcient  proof.  Brown  v.  Bichardson,  20  N. 
Y.  (6  Smith),  472.  Proof  of  the  due  execu- 
tion of  an  assignment  to  the  plaintiff,  followed 
by  its  production  by  the  plaintiff,  is  prima 
fade  evidence  of  its  due  delivery.  Story  v. 
Bisliop,  4  £.  D.  Smith,  423.  The  date  of  the 
assignment  affords  prima  fa/de  evidence  of  its 
execution  and  delivery  before  the  commence- 
ment of  the  action.  Bell  v.  Davis,  8  Barb.  210. 
This  presumption  does  not  hold  in  respect 
to  deeds  in  fee  unattested  and  unacknowl- 
edged. Genter  v.  Morrison,  31  Barb.  155. 


e.  ImpUed  warranty.— A  person  who 

assigns  a  chose  in  action  impliedly  warrants 
that  it  is  untainted,  so  for  at  least  as  he  is 
concerned.  Delaware  Bank  v.  Jarvis,  20  N. 
Y.  (6  Smith),  226. 

He  also  contracts  that  the  original  partiefl 
were  competent  to  contract  and  had  legally 
contracted  the  obligation.  Erwin  v.  Dotofu, 
15  N.  Y.  (1  Smith),  575.  And  that  the  whole 
nominal  amount  is  unpaid.  Fumiss  v.  JFVr- 
guson,  15  N.  Y.  (I  Smith),  437. 

It  is  the  genenu  rule  that  the  assignor  of  a 
thing  in  action  warrants  its  soundness  and 
validity.  Delaware  Bank  v.  Jarvis,  20  N.  Y. 
(6  Smith),  226. 

/.  Re-assignment. — ^A  delivery  back  to 
the  assignor  ofthe  instrument  or  paper  by 
which  a  claim  was,  or  was  intended  to  be 
transferred,  and  his  acceptance  of  it  with  the 
understanding  that  the  former  transfer  be 
considered  void,  operates  as  an  equitable  re- 
assignment of  such  claim.  BaU  v.  Larkin,  3 
£.  D.  Smith,  555. 

Where  a  father  assigned  accounts  and 
books  to  his  son,  and  the  son  delivered  them 
back  and  resigned  all  claim  to  the  books,  held 
that  such  rendelivery  operated  as  a  parol  as- 
signment and  re-invested  the  assignor  with 
the  title  to  the  accounts,  etc.  TomUnson  v. 
Borst,  30  Barb.  42. 

g.  Effect  of  transfer  as  to  oollat- 

ends. — Where  a  debt  is  assigned,  the  assign 
ment  carries  with  it  all  the  collateral  securi 
ties  held  by  the  assignor  for  its  collection, 
although  they  are  not  mentioned  or  referred 
to  in  the  assignment.  They  are  incidents  to 
the  debt.  Parmelee  v.  Dann,  23  Barb.  461 ; 
Sexton  V.  Fleet,  2  HUt.  477,  (484.) 

Thus,  the  indorsement  of  a  guarantied  note 
carries  with  it  the  guaranty.  Chuld  v.  EUery, 
39  Barb.  163;  Sexton  v.  Fleet,  2  Hilt.  477. 
The  assignment  of  a  debt  carries  with  it  the 
mortgage  by  which  it  is  secured.  Pattison  v. 
Hull,  9  Cow.  747 ;  Langdon  v.  Bud,  9  Wend. 
80;  Jackson  v.  Barday,  5  Cow.  202.  But 
the  transfer  of  the  mortgage  without  the  debt 
is  a  nullity  anJl  no  interest  passes  by  it.  The 
maxim  is,  *'  the  incident  passes  by  the  grant 
of  the  principal,  but  not  the  principal  by  the 
grant  of  the  incident."  Merritt  v.  BarthoUek, 
34  How.  129.  The  assignment  of  a  judgment 
carries  with  it  the  debt,  and  if  the  latter  is 
secured  by  a  mortgage,  such  security  follows 
In  such  case,  if  a  portion  of  the  judgment  be 
assigned,  only  a  corresponding  interest  in  the 
mortgage  passes.  Pattison  v.  Hull,  9  Cow.  747 1 

In  an  action  on  an  undertaking  in  proceedings 
of  claim  and  delivery,  which  was  assigned  to 
the  plaintiff  with  all  the  right,  title  and  interest 
of  the  judgment  creditor  therein,  it  was  held 
that  such  assignment  of  the  undertaking  car- 
ried with  it  the  judgment.  Morange  v.  Mudge, 
6  Abb.  243.  See  Slack  v.  Heath,  1  id.  331. 

The  assignment  of  the  judgment  in  an  ac- 
tion of  claim  and  delivery  '*  and  all  moneys  to 
be  obtained  by  means  thereof,"  carries  with  it 
the  undertaking  given  in  the  action,  and  the 
assignee  of  the  judgment  may  maintain  an 
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action  npon  snch  undertaking.  Botodotnv.  CM- 
many  6  Duer,  182;  S.  C.  3  Abb.  431. 

Profits  accruing  on  shares  of  stock,  pass 
with  the  assignment  of  such  shares.  Kane  t. 
Bioodgoody  7  Johns.  Oh.  90,  (108);  S.  0. 
Aff 'd,  8  Oow.  360.  An  action  may  be  main- 
tained for  the  conrersion  of  a  chattel  under 
an  assignment  "  of  all  my  property  and  estate 
of  every  kind."  McKee  ▼.  Judd,  12  N.  Y.  (2 
Kern.),  622 ;  see  also  Waldron  ▼.  WiUard,  17 
N.  Y.  (3  Smith),  466;  see  also  Eieks  ▼.  Cleve- 
land, 39  Barb.  573. 

In  an  action  on  a  collateral  transferred  by  an 
assignment  of  the  original  claim,  it  is  not  ne- 
cessary to  allege  such  assignment  in  the  com- 
plaint. Morange  ▼.  ilftid^^  6  Abb.  243 ;  Has- 
mer  ▼.  True,  19  Barb.  106. 

An  assignment  of  an  unfinished  contract  for 
making  repairs  on  the  canal  carries  with  it  the 
extra  allowance  awarded  by  the  legislature  to 
canal  contractors.  MunseU  t.  Lewis,  2  Denio, 
224 ;  Rey'g  S.  0.  4  Hill,  635. 

Where  a  mortgage  is  ^ven  to 'secure  the 
payment  of  a  bond,  tne  assignment  of  the  bond 
carries  with  it  the  mortgage,  but  the  assign- 
ment of  the  mortgage  alone  is  a  nullity. 
Cooper  ▼.  Newlandy  17  Abb.  342. 

If  a  note  and  the  account  for  which  it  is  given 


are  transferred,  the  action  may  be  brought  on 
either.  But  it  seems  the  transfer  of  the  note 
does  not  cany  such  an  interest  in  the  account 
as  to  enable  the  assignee  to  sue  thereon.  AtTn- 
strong  ▼.  Ct^shney,  43  Barb.  340.  See  also 
BatOe  y.  Coit,  19  id.  68. 

An  assignment  of  a  judgment  does  not  carry 
with  it  a  right  of  action  to  set  aside  as  firaud- 
ulent  a  stipulation  entered  into  between  the 
parties  to  the  judgment,  prescribing  the  mode 
of  collecting  such  judgment.  Borsty,  BeUdwin, 
30  Barb.  180 ;  S.  G.  17  How.  285 ;  8  Abb.  351 . 
See  note  II,  subd.  g,  supra. 

h.  Efiect  on  the  character  of  the 

claixXL- — An  assignment  under  the  Code  vests 
in  the  assignee  the  legal  as  well  as  the  equita- 
ble rights  of  the  assignor.  Petersen  v.  Vhem- 
ical  Bank,  32  N.  Y.  (6  Tiff.),  21,  (46);  S.  0. 
29  How.  240;  Aff'g  S.  C.  2  Rob.  605. 

When  the  cause  of  action  is  one  upon  which 
the  defendant  might  have  been  arrested  by  the 
assignor,  the  assignee  may  have  the  same 
remedy.  King  v.  Kirbg,  28  Barb.  49;  and 
see  French  y.  White,  5  Duer,  254. 

•'.  Attaching  creditors.— A  mere  con 

tract  to  sell  vrithout  payment  will  not  be  suf 
ficient  to  transfer  the  goods  as  against  attach- 
ing creditors.  Taaeks  t.  Schmidt,  18  Abb.  308. 


y.  What  mat  not  be  Assigned. 


a.  Q^neraL — A  cause  of  action  which 
will  not  descend  to  the  representatives  of  a 
party,  cannot  be  assigned.  Uyslop  v.  BandaU, 
11  How.  97;  S.  C.  4  Duer,  660.  See  note 
III.  subd.  a,  and  cases  there  cited. 

h.  Fraud. — A  cause  of  action  for  fraudu- 
lent representations  or  obtaining  a  sale  of 
goods.  Zabriskie  v.  Smith,  13  N.  i.  (3  Kern.), 
322;  Hyslop  t.  Bandall,  11  How.  97 ;  S.  C. 
4  Duer,  660.  But  such  a  cause  of  action  was 
held  to  be  assignable,  and  Zabriskie  v.  Smith, 
explained  in  Johnston  t.  Bennett,  5  Abb.  N. 
S.  331.  See  note  III.  subd.  /,  snpra,  A 
grantor,  without  permission,  and  without  any 
present  estate  or  interest,  cannot  assign  a 
right  of  action  which  he  may  have  against 
his  grantee,  to  set  aside  as  fraudulent  the 
conveyance.  McMahon  t.  Allen,  34  Barb. 
56;  S.  C.  12  Abb.  275. 

c.  Torts. — A  right  of  action  for  a  personal 
tort  is  not  assignable.  Brooks  r.  Harford,  15 
Abb.  342 ;  Hcdgman  v.  Western  22.  JR.  Corpora 
ation,  7  How.  492 ;  PurpUr,  Hudson  Eiver  jB. 
B.  Co.  1  Abb.  33 ;  S.  G.  4  Duer,  74.  But  see 
subds.  e,  f,  note  III,  supra.  Howard  v.  Crow- 
ther,  8  M.  and  W.  601.  When  a  claim  for 
damages  for  a  trespass  cannot  be  transferred. 
See  Nash  v.  Fredericks,  12  Abb.  147. 

d.  Dower. — A  right  of  dower  dependent 
upon  the  death  of  the  husband,  is  not  assign- 
able. Moore  v.  Mayor,  etc.  of  New  York,  8 
N.  Y.  (4Seld.),  110. 

Before  the  Code,  right  of  dower  could  not 
be  transferred  until  the  assignment  of  the 
same.  Scott  v.  Howard,  3  Barb.  319.  Green 
V   Putnatn,  1  id.  500. 


e.  Qoveniment  liabilities.— A  contract 

with  the  United  States  Qovemment  cannot  be 
assigned,  5  Opin.  Att^.  Gen.  502;  7  id.  683. 
Nor  an  Indian  annuity,  5  id.  285.  Nor  a 
pension  for  military  services  in  the  Bevolution, 
6  U.  S.  Laws,  p.  274. 

/.  Future  interests.— "A  simple  expec- 
tancy, in  which  the  assignor  has  no  interest, 
and  which  is  unpurchaseable,  can  neither  be 
assigned,  nor  would  a  contract  for  future  as- 
signment be  yalid."  MunsM  t.  Lewis,  4 
Hill,  635.  See  note  III,  subd.  a.  The  in- 
terest of  a  cestui  que  trust  in  the  income  of  a 
personal  estate,  is  inalienable.  Honeys  Execu- 
tors T.  Van  Schaick,  20  Wend.  564;  Aff'g  7 
Paige  221,  (234.)    See  1  R.  S.  730,  §  65. 

a.  Partnership  affairs. —Where  the 

obligees  of  a  bond  are  partners,  the  assign 
ment  of  the  bond  by  one  of  the  partners  is 
void,  unless  it  relates  to  the  partnership  busi- 
ness. Hudson  T.  McKenzie,  1  £.  D.  Smith, » 
358. 

Whether  a  complaint  averring  a  claim  of 
947,  ''  on  account,  for  the  settlement  of  the 
closing  of  a  partnership  of  the  firm  of  B.  and 
G.,*'  stated  a  cause  of  action  which  could  be 
assigned,  query  f  Spring  v.  Baker,  1  Hilt.  526. 

A  person  cannot  assign  a  debt  against  him- 
self. A  member  of  a  partnership  who  owes  a 
debt  to  himself  and  another  as  partners,  can- 
not transfer  such  debt  by  assignment.  Van 
Scoter  T.  Lefferts,  11  Barb.  140. 

An  assignment  of  the  assets  of  a  corporation 
must  be  by  the  authority  of  the  board  of  direc- 
tors, or  it  will  be  Toid.  Ogden  v.  Baymond, 
5  BoBW.  16;  Ndson  v.  Eaton,  16  Abb.  ]  13 
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h.  Usury. — A  cause  of  action  to  avoid 
notes  or  other  contracts,  on  the  ground  of 
usury,  cannot  be  transferred.  Boughton  ▼. 
Smith,  26  Barb.  635.  See  Murray  t.  Jud- 
son,  9  N.  Y.  (5  Sold.),  73. 

i*  Convict. — An  assignmeot  hj  a  person 
under  sentence  of  imprisonment  in  the  State 
prison  is  void.  Maier  t.  FinkU,  I  Park.  374. 
See  2  R.  S.  701,  §  19. 

A  contract  for  convict  labor  may  be  assign- 
ed, but  the  original  party  will  remain  respon- 
sible to  the  State  for  the  performance  of  his 
agreement.  Homer  t.  Wood,  23  N.  Y.  (9 
Smith),  350. 


j.  Bight  of  entry.— A  mere  rig^t  of 

entry  for  non-payment  of  rent,  etc.,  is  not 
assignable.  Main  v.  Green,  32  Barb.  448. 

k.  Ferry  lioensa. — A  ferry  lioense  is  in 
the  nature  of  a  personal  trust  and  is  not  assign- 
able. BladeweU  t.  WiswaU,  14  How.  257. 

I  Assignment  by  widow.— An  as- 

s^nment  by  a  widow  of  a  chofie  in  action 
belonging  to  her  late  husband,  is  void  in  the 
absence  of  proof  that  she  is  his  legal  repre- 
sentative. Heidenheimer  v.  Wilton,  31  Barb. 
636. 


VII.  Grants  of  Lands  Held  Adversely. 


a.  Implied  repeal. — The  second  para- 
graph of  this  section  has  repealed,  it  would 
8^m,  by  implication,  the  statute  which  made 
the  takmg  of  the  conveyances,  therein  men- 
tioned, a  misdemeanor.  Towle  v.  Smith,  2 
Rob.  489. 

b.  Authority  to  begin  action.— The 

grantee  may  bring  the  action  without  consult- 
mg  the  grantor,  and  it  seems  the  grantor  would 
be  liable  for  the  costs.  Hamilton  v.  Wright, 
37  N.  Y.  (10  Tiff.),  502;  S.  C.  5  Trans.  App. 
1.  In  which  the  object  of  the  provisions  of 
this  section  in  relation  to  actions  in  name  of 
grantors,  etc.,  is  said  to  be,  to  limit  the  ope- 


ration of  the  original  provision,  and  not  to 
create  any  new  authority.  Where,  before  the 
statute  of  1862,  the  srantor  refused  to  allow 
the  action  to  be  brought  in  his  name,  an  action 
was  brought  against  the  grantor  and  the  ad- 
verse possessor,  to  have  the  latter  adjudged  to 
surrender  possession  to  the  grantor,  and  the 
title  and  possession  to  the  plaintiff  as  against 
the  erantor.  It  was  hdd  that  such  an  action 
could  not  be  maintained ;  that  the  action  must 
be  brought  in  the  name  of  the  grantor,  and 
that  prior  to  the  statute  of  1862  his  consent 
was  necessary.  Lowberv.  Kelly,  9  Bosw.  494, 
(500);  Aff'g  S.  C.  17  Abb.  452. 


§  112.  [92.]  (Am'd  1849.)  Amgnment  of  a  thing  in  action  not  to  pre 
judice  a  defense. 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  by  the  assignee 
shall  be  without  prejudice  to  any  set-oft*  or  other  defense  existing  at  the 
time  of  or  before  notice  of  the  assignment;  but  this  section  shall  not  apply 
to  a  negotiable  promissory  note  or  bill  of  exchange,  transferred  in  good 
faith,  and  upon  good  consideration,  before  due. 

I.  Effectf  of  Assignment  on  Defenses. 


o.  Change  in  praotice.— Actual  rights 

of  assignor  and  assignee  are  not  changed  by 
the  change  hi  the  practice.  Myers  ▼.  Davis, 
22  N.  Y.  ?8  Smith),  489 ;  Rev'g  S.  C.  26  Barb. 
367 ;  Beckanth  v.  The  Union  Bank  of  New 
York,  9  N.  Y.  (5  Seld.),  211;  Aff'g  S.  C.  4 
Sandf.  604;  Butler  v.  New  York  db  Erie  E, 
li.  Co.  22  Barb.  110;  approved,  McKee  v. 
Judd,  12  N.  Y.  (2  Kern.),  622,  626. 

b.  Assigned  claim  subject  to  equi- 
ties.— The  assignee  taket!  the  interest  as- 
signed, subject  to  all  the  defenses,  both  legal 
and  equitable,  against  the  assignor.  Bush  ▼. 
Lathrop,  22  N.  Y.  (8  Smith),  535;  Western 
Bank\.  Sherwood,  29  Barb.  383;  Ainsliey, 
Boynton,  2  Barb.  258;  Wood  v.  Perry,  1 
Barb.  114;  Solomon  v.  HoU,  3  £.  D.  Smith, 
139;  Mason  v.  Knowlson,  1  Hill,  218;  Mead 
V.  GUleU,  19  Wend.  397;  Mangles  t.  Diocon, 
18  £ng.  Law  k  Eq.  R.  82.  The  assigned 
claim  is  subject  to  all  the  equities  existing 
at  the  time  of  the  assiimment.  Roberts  v. 


Carter,  38  N.  Y.  (11  Tiff.),  107;  Rev'g  S.  C 
24  HoMT.  44 ;  S.  C.  9  Abb.  366,  n ;  Commercial 
Bank  of  Rochester  v.  Colt,  15  Barb.  506. 

c.  Aa  assignee  for  the  benefit  of 

creditors  is  only  entitled  to  the  same  rigliis 
and  equities  as  the  debtor  possessed .  Marine 
(t  Fire  Insurance  Bank  of  Georgia  v.  Jauncy, 
1  Barb.  486 ;  Mass  v.  Goodman,  2  Hilt.  275. 

d.  Set-ofT  can  not  be  made  to  a  demand 
not  perfect  at  the  time  of  the  assignment  (or 
before  notice  thereof).   Williams  v.  Brown,  2 
Keyes,  486;  Myers  v.  Davis,  22  N.  Y.  (8 
Smith),  489 ;    WcUt  t.  Mayor,  etc.  of  New 
York,  1  Sandf.  23.     A  promissory  note  pay- 
able on  demand,  with  interest,   when  trans- 
ferred to  a  third  party,  three  months  after 
its  date,  although  before  demand,  is  open  U 
defenses  existing  between  the  original  parties 
Herrick  t.  Woolverton,  41  N.  Y.  (2  Hand) 
581 ;  Rev'g  S.  C.  42  Barb.  50;  see  Hirst  y 
Brooks,  50  id.  334.    But  a  premium  note  noi 
due  before  the  insolyencY  of  the  insuranc* 
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eompuiy  may  be  set  off  bj  the  ingured  against 
the  receiver  of  the  company ;  it  is  a  case  of 
mutual  credits^  Otgood  v.  DeOroot^  36  N.  Y. 
(9  Tiff.),  348;  S.  0. 2 Trans.  App. 86;  Fordo 
y.  Omom2»  5  Rob.  a48;  ReVg  S.  0. 2  Abb.  N. 
S.  365. 

e.  A  judgment  fyt  oocrts— iteeoyered 
against  an  assignor  for  the  benefit  of  credi- 
tors, without  notice  of  the  assignment,  is  not 
a  set-off  or  other  defense  in  an  action  by  the 
assignee.  Ogden  y.  Prenliio^j  33  Barb.  160. 

/.  Actual  notice  of  the  assignment 

is  not  necessary  to  protect  the  assignee. 
WiXkins  r.  Batterman,  4  Barb.  47 ;  but  pre- 
sumptire  notice  may  be  rebutted  by  proof. 
Williamson  y.  Braum,  15  N.  T.  (1  Smith), 
354.  When  a  debtor,  without  notice  of  a 
previous  assignment  of  his  obligation,  obtains 
a  valid  discharge  from  a  dissolved  partner^ 
ship,  the  discharge  is  conclusive,  as  against 
the  assignee.  Huntington  v.  PoUer,  32  Barb. 
300.  When  a  debtor  has  immediate  cogni- 
zance of  an  assignment  of  his  obligation,  but 
neglects  to  give  notice  of  his  rights,  he  cannot 
interpose  his  set-off  against  the  assignee. 
Tyke  v  Yates,  3  Barb.  222.  Where  a  judg- 
ment debtor  informed  a  subsequent  assignee 
of  the  judgment  that  no  part  of  it  was  paid, 
and  at  that  time  a  part  was  actually  paid,  the 
judgment  debtor  was  not  allowed  to  inter- 
pose the  payment  as  a  set-off  against  such 
assignee.  Bae  v.  Lawser,  18  How.  23.  An 
assignee  of  a  litigated  claim  is  entitled  to  the 
benefits,  and  subject  to  the  liabilities,  of  the 
assignor.  Jordan  v.  Sherwoody  10  Wend.  622. 
And  if  he  continues  suit  he  will  be  liable  for 
further  costs  also.  MUkr  v.  Franklin,  20 
Wend.  630.  , 

The  debtor  of  a  judgment  debtor,  paid,  by 
order  of  the  judge,  in  supplementary  pro- 
ceedings, the  amount  of  the  claim  of  the 


judgment  debtor  amnst  him,  and  such  pay- 
ment was  held  to  be  a  valid  defense  against 
the  assignee  of  the  judgment  debtor  who  had 
not  given  notice  of  the  assignment.  Gibson  v. 
Haggerty,  37  N.  Y.  (10  Tiff.).  555;  S.  C.  5 
Trans.  App.  143;  Rev'g  23  How.  260;  15 
Abb.  406. 

g*  The  admissions  of  a   former 

owner  of  chattels  or  choses  in  action  are 
inadmissible  against  the  subsequent  as- 
signee. Sekmck  v.  Warner,  37  Barb.  258, 
263,  and  cases  there  cited ;  see  Oshom  v.  Bob' 
bins,  36  N.  Y.  f9  Tiff.),  365;  S.  C.  2  Trans. 
App.  319 ;  Rev'g  S.  G.  37  Barb.  481 ;  but  where 
there  is  complete  identity  of  interest,  previous 
admissions  of  assignor  are  admissible.  Jones 
v.  East  Soc,  M,  E,  Church  of  Bochester,  21 
Barb.  161,  (175.) 

The  admissions  of  the  mortgagor  are  inad- 
missible as  against  his  subsequent  assignee. 
Tousl^  V.  Barry,  16  N.  Y.  (2  Smith),  497 ; 
Booth  v.  Swesey,  8  N.  Y.  (4  Seld.),  276; 
Smith  v.  Webb,  1  Barb.  231 ;  Pqige  v.  Cagwin, 
7  Hill,  361.  A  written  receipt  is  inadmissible 
as  evidence  against  assignee  of  mortgage. 
Foster  v.  Beals,  21  N.  Y.  (7  Smith),  247. 
Declarations  made  after  the  transfer  inadmis- 
sible against  the  assignee.  Garland  v.  Har- 
rison, 17  Mo.  (2  Ben.),  282.  See  Feck  v. 
Yorks,  47  Barb.  131.  Admissions  of  an  as- 
signor for  benefit  of  creditors,  made  subse- 
quent to  the  assignment,  are  not  admissible 
as  evidence.  Hcmna  v.  Qurtis,  1  Barb.  ch.  263. 

h,  Exoeption  in  oase  of  negotiable 

paper. — The  latter  clause  of  this  section  ib 
restrictive,  and  limits  the  cases  in  which  the 
right  of  set-off  may  exist ;  it  confers  no  ad- 
ditional authority.  WiUiams  v.  Broum,  % 
Keyes,  486. 
Compare  section  one  hundred  and  fifty. 


^  118.  [93.]  (Am'd  1851.)  Executor  or  trustee  may  9ue  wiihaul  the  per- 
sons  beneficially  interested. 

An  executor  or  administrator,  a  trustee  of  an  express  trust,  or  a  person 
expressly  authorized  by  statute,  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.  A  trustee  of  an  express  trust, 
within  the  meaning  of  this  section,  shall  be  construed  to  include  a  person 
with  whom,  or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another. 

I.  Actions  bt  Executob  ob  Admikistbatob. 


a.  Foreign  executors.— A  foreign  ex- 
ecutor or  aidministrator  is  precluded  from 
suing  in  the  courts  of  this  State  in  the  ca- 
pacity of  a  representative ;  but  the  assignee 
of  a  thing  in  action,  transferred  by  such  ex- 
ecutor or  representative,  may  sue  the  debtor 
resident  here .  The  disability  of  the  represent- 
ative is  personal  and  does  not  afiect  the  subject 
of  the  action ;  and  in  the  application  of  this 
rule,  executors  and  administrators,  made  or 
appointed  under  the  laws  of  any  other  State 
in  the  Union,  are  regarded  as  foreign.  Fetersen 

16 


V.  Chemical  Bank,  32  N.  Y.  (5  Tiff.),  21 ;  S. 
C.  29  How.  240;  Aff'g  S.  C.  2  Rob.  605. 
Objection  that  foreign  administrator  cannot 
sue  shall  be  taken  by  demurrer.  Bobbins  v. 
Wells,  18  Abb.  191;  S.  C:  26  How.  15;  1 
Rob.  666. 

6.  Executor  or  administrator.— On 

a  demand  due  to  the  testator  before  his  decease, 
the  executor  may  sue  either  in  his  individual 
capadty  or  in  his  capacity  as  executor.  Mer^ 
riU  V.  Seaman,  6  N.  Y.  (2  Seld.),  168. 
An  administrator  may  sue  on  a  promissory 
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note,  made  or  indorsed  to  him  as  adminigtrft- 
tor,  in  the  capacity  of  administrator  or  in  his 
own  right;  and  the  allegation  in  the  com- 
plaint, if  he  sues  as  administrator,  that  he 
does  so  prosecute,  is  not  irrelerant  and  does 
not  furnish  grounds  for  demurrer.  Bright  t, 
Cwmey  5  Sandf.  433 ;  S.  0. 10  N.  T.  Leg.  Ohs. 
104. 

If  the  plaintiff  prosecutes  for  a  conTersion 
during  the  life  of  the  intestate  and  commences 

his  complaint :  "  A B ,  administrator 

of  the  goods,  chattels  and  credits  of  G 

D ,  late  of ,  deceased,  plaintiff  in  this 

action  complains,"  he  will  he  regarded  as  pros- 
ecuting in  his  individual  capacity  and  not  as 
administrator,  unless  there  are  other  ayer- 
ments  of  appointment  or  allegations  that  he 
is  administrator.  But  in  an  action  for  con- 
rersion  after  the  death  of  the  intestate,  the 
administrator  may  sue  in  his  own  name  prop- 
erly, though  the  conversion  took  place  before 
the  granting  of  the  letters  of  administration. 
The  granting  o/  letters  of  administration  re- 
lates hack  to  the  time  of.  the  death  and  gives 
titie  by  relation.  Sheldon  t.  H<h^,  11  How.  11. 

e.  Recovery  of  compensation  for 

f^^l^ng  deaui. — Laws  of  1849,  ch.  256, 
amending  Laws  of  1847,  ch.  450. 

In  all  cases  in  which  the  deceased  person, 
if  he  had  survived,  might  have  maintained  an 
action,  the  cause  of  action  is  transmitted  to 
his  personal  representatives,  and  they  may 
prosecute.  Qtiiny.  Moore,  15 N.  Y.  1  (Smith), 


432.  See  Whi^d  v.  Panama  BaOrwid 
Co.  23  N.  Y.  (9  Smith),  465,  489 ;  17  How. 
104,  105,  note.  And  the  action  nuty  be  sus- 
tailed  m  case  of  death  by  wrongful  act  of 
an  iniknt,  such  jsrosecution  to  be  miMle  by  his 
administrator,  id.  The  recovery  does  not  de- 
pend upon  the  fact  that  the  widow  or  next  of 
kin  has  some  one  dependent  upon  her  for  sup- 
port. The  right  to  maintain  the  action  exists 
m  all  cases  where  the  widow  or  next  of  kin 
suffers  or  may  suffer  pecuniary  loss.  KelleT'w, 
N,  Y,  Central  B.  B.  Co,  17  How.  102;  S.  0. 
28  Barb.  44,  n.  S.  G.  Aff'd,  24  How.  172; 
Sc^ord  V.  Drew,  3  Duer,  627 ;  S.  G.  12  N.  Y. 
Leg.  Obs.  150.  The  action  may  be  maintained 
where  there  is  a  next  of  kin  only,  or  where 
there  is  only  a  widow,  id.  The  right  of  ac- 
tion is  not  given  to  the  personal  representa- 
tives of  the  deceased,  but  also  againet  the  per- 
sonal representatives  of  the  wrong-doer.  Yer- 
tore  V.  WistoaU,  16  How.  8. 

A  husband  of  a  wife  whose  decease  is 
caused  by  a  wrong-^loer  must  sue  as  husband, 
and  not  as  a  personal  representative  under  the 
statute.  Xyncft  v.  Davis,  12  How.  323. 

But  it  is  held  by  the  court  of  appeals  that 
the  husband  cannot  maintain  an  action  for  the 
negligent  killing  of  his  wife  by  another.  Green 
V.  Hudson  Biver  B.  B,  Co,  2  Keyes,  ^4 ; 
Aff'gS.G.31Barb.260;28id.9.  SeeHyaU 
V.  Adams,  16  Mich.  180;  Cross  v.  Outherjf,  2 
Root,  Gonn.  90. 


n.  AcmoNS  BT  Trustees  of  Express  Trust. 


a.  "Who  is  trustee. — One  Paddon,  who 
was,  ostensibly,  the  principal  in  and  proprie- 
tor of  a  certain  business,  but  who  was  really 
a  clerk  for  the  firm,  prosecuted  one  Williams 
(and  another  V  apparently  a  clerk  but  really  a 
member  of  the  firm,  for  the  amount  of  ten 
checks  entrusted  to  him  for  deposit.  Nine  of 
the  checks  were  for  the  price  of  goods  con- 
signed to  Paddon,  by  third  persons,  for  sale 
hy  him  and  sold  according  to  consignment. 
Williams  and  Menck  (to  whom  he  had  trans- 
ferred the  checks)  refused  to  return  the 
checks,  and  it  was  held  that  Paddon  had  legal 
title  and  could  sue  for  the  amount  of  tne 
checks.  Paddon  v.  WiUiams,  1  Rob.  340;  S. 
C.  2  Abb.  N.  S.  88. 

Where  pUintiffs  were  appointed  trustees  to 
receive  subscriptions  for  the  benefit  of  a  pub- 
He  corporate  institution,  they  were  held  to  be 
trustees  of  an  express  trust,  and  not  liable  for 
costs,  personally.  Slocum  v.  Barry,  34  How. 
320. 

Where  a  certain  contract  was  assigned  to  a 
party,  in  trust,  for  the  benefit  of  another,  it 
was  held  that  the  assignee  was  a  trustee  of 
an  express  trust.  Cummins  v.  Barkalow,  4 
Keyes,  514. 

So  of  an  assignment  of  chattels  in  trust. 
Beed  v.  Harris,  7  Rob.  151. 

But  it  was  held  that  two  of  the  directors 
of  an  incorporated  company  could  not  main- 
tain an  action  against  other  of  the  directors. 


some  of  the  preferred  stockholders,  and  the 
company  itself,  to  restrain  the  prosecution  of 
actions  against  the  company,  and  to  secure  an 
accounting.  Gould  v.  Thompson,  39  How.  5. 

h.  Banking  Institutions.— Laws  of 

New  York,  1838,  ch.  260,  §  2i~Moneyed  in- 
stitutions formed  under  this  law  may  sue 
either  in  the  name  of  their  president  or  in 
their  corporate  name.  LeonardsviUe  Bank  v. 
Willard,  25  N.  Y.  (11  Smith),  574;  Atf'g  S. 
G.  16  Abb.  HI ;  East  Biver  Bank  v.  Judah, 
10  How.  135. 

In  actions  by  the  president  of  the  associa- 
tion, the  fact  that  the  association  is  in  interest 
is  a  matter  of  averment  in  the  complaint. 
Boot  V.  Price,  22  How.  372. 

And  when  this  is  averred,  the  association 
may  be  assumed  to  be  plaintiff  for  the  pur- 
poses of  reference  in  subsequent  pleading, 
id. 

An  individual  banker,  under  the  banki  ig 
law  of  1848,  is  a  corporation  sole,  and  he  may 
bring  his  action  in  the  name  in  which  he 
transacts  his  business.  Bank  of  Havana  v. 
Wickham,  1  Abb.  134;  S.  C.  16  How.  97;  S. 
G.  Aff'd  20  N.  Y.  (6  Smith),  355;  sub  nom. 
J$ank  of  Havana  v.  Magee, 

The  plaintiff  was  nominally  the  proprietor 
of  a  bank ;  all  contracts  and  transactions  were 
in  his  name ;  held  that  he  was  a  *'  trustee  of 
an  exnress  trust,"  under  this  section,  and 
might  bring  his  action  in  his  own  name,  and 
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without  uniting  other  parties  in  i 
lank  T.  Bmn^^  15  Barb.  326. 

c.  Common  carriers. — See  Laws  of 

New  York,  1836,  ch.  385. 

d,  .Agents,  flBictors  and  brokers  — 

When  tne  agent  contracts  in  his  own  name, 
he  is  the  '*  trustee  of  an  express  trust,"  with- 
in the  meaning  of  this  section.  Morgan  y. 
Eeidf  1  Abb.  215 ;  and  in  such  cases  either 
the  principal  or  the  agent  may  sue.  Erickson 
T.  Campion^  6  How.  471. 

The  plaintiff,  acting  in  behalf  of  Jacobsohn, 
and  others,  who  were  interested  in  contracts 
made  for  the  appearance  of  certain  artists  at 
Niblo's  Theatre,  or  Opera  House,  in  New 
York,  by  an  agreement,  the  memorandum  of 
which  was  set  forth  in  the  complaint,  trans- 
ferred the  said  artists  to  the  defendants,  com- 
mittee of  arraneement  of  the  Italian  Opera  at 
the  Academy  of  Music  in  said  city.  The  fol- 
lowing clause  in  the  agreement :  "  Memoran- 
dum of  agreement  made  5th  day  of  May,  1855, 
between  David  Rowland  on  the  one  part,  act- 
ing in  behalf  of  Isaac  Jacobsohn  and  others, 
interested  in  the  contracts  and  engagements 
of  sundry  artists  recently  introduced  into  this 
country  through  the  medium  of  Messrs.  UU- 
man  and  Strakosch,"  etc.  was  interpreted  br 
the  court  to  constitute  the  plaintiff,  Kowland, 
a  '*  trustee  of  an  express  trust,"  and  it  was 
held  that  he  could  maintain  an  action  in  his 
own  name.  Rowland  t.  Fhalen,  1  Bosw.  43. 

It  has  been  supposed  that  the  words  "  ex- 
press trust,"  in  this  section,  refer  to  trusts  of 
land  authorized  by  the  Revised  Statues,  and 
which  are  therein  termed  "express  trusts." 
It  is  not  necessary,  however,  to  sive  to  the 
words  this  restricted  meaning.  In  fact,  the 
last  clause  of  the  section  precludes  any  such 
construction.  They  are  capable  of  a  more 
extensive  meaning,  so  as  to  fnclude  all  con- 
tracts in  which  one  person  acts  in  trust  for, 
or  in  behalf  of  another.  Of  this  kind  are 
contracts  made  by  factors  and  other  mercan- 
tile agents,  who  act  in  their  own  names,  but 
for  the  benefit  of,  and  without  disclosing  their 

Srinciples.  GrinneU  v.  Scmidty  3  Code  R.  19 ; 
.  G.  2  Sandf.  706. 

It  was  claimed  by  the  plaintiffs  in  an  action, 
who  were  mere  merchandise  brokers,  that  if 
they  were  nothing  more  than  ordinary  brok- 
ers, they  would  be  entitled  to  recover ;  but 
the  court  held,  that  the  authorities  did  not 
sustain  a  rule  so  unqualified — ^limiting  the 
rule  to  the  case  of  persons  selling  under  a 
del  credere  commission,  or  of  brokers  or  fac- 
tors who  had  made  advances  upon  the  goods 
sold  by  them,  or  auctioneers,  or  persons  hav- 
ing some  special  interest  in  the  subjct  matter 
of  the  agreement.  White  v.  Chouteau,  10  Barb. 
202. 

An  auctioneer  who  sells  goods  for  a  third 
person  and  in  his  own  name,  is  entitled  to 
bring  an  action  under  this  section  without 
joining  the  other  partv  in  interest  and  with- 
out an  assignment  to  him  of  the  cause  of  ac- 
tion. Brown  v.  Cherry,  38  How.  352,  359 ; 


Bogart  v.  aSegan,  1  E.  D.  Smith,  590;  MuJr 
hr  T.  MaanoeU,  2  Bosw.  355. 

It  is  not  neoenaiy  for  the  auctioneer  to 
prove  that  he  has  a  special  prapertj  or  interest 
m  the  subject-matter  in  oitler  to  maintain  his 
action,  for  that  results,  as  a  matter  of  course, 
from  his  position  as  an  auctioneer.  Mimtum 
V.  Main,  7  N.  Y.  (3  Sold.),  220 ;  Aff'g  S.  0. 
13  Sandf.  50;  sub  nom.  Minium  v.  AUenJ 

t.  Assignees. — One  Halderman  obtained 
from  the  war  department  an  order  in  &vor  of 
the  defendant  for  the  delivery  of  twenty-six 
thousand  Enfield  rifles,  and  was  to  receive 
for  this  kindness  and  service  one- fourth  ot 
the  profit  realized  upon  each  delivery,  in  cash. 
Soon  after,  Halderman  assigned  the  contract 
to  the  plaintiff  Cummins,  in  trust  for  his 
wife :  held,  that  the  plaintiff  was  a  trustee  of 
an  express  trust,  within  the  meaning  of  this 
section,  and  the  action  was  properly  brought 
in  the  name  of  the  assignee.  Cummine  v. 
BarkcUow,  4  Keyes,  514. 

The  legal  ownership  and  the  legal  right  of 
possession,  as  against  every  one  but  the  cestui 
que  trust,  is  in  the  trustee  created  by  an  as- 
signment, and  he  may  sustain  an  action  in  his 
own  name  against  any  one  who  shall  disturb 
him  or  his  cestui  que  trust  in  such  possession. 
Beed  v.  Harris,  7  Rob.  151. 

An  assignee  of  an  insurance  policy,  after 
loss,  for  the  benefit  of  creditors,  may  maintain 
an  action  in  his  own  name  to  recover  the  loss; 
the  cestuis  que  tntst  should  not  be  made  par- 
ties unless  it  involves  a  determination  of  their 
rights  under  the  instrument  creating  the  trust. 
Mdlen  v.  Hamilton  Fire  Insurance  Co,  17 
N.  Y.  (3  Smith),  615 ;  Aff'g  S.  C.  5  Duer, 
101. 

Where  an  assignment  of  a  demand  was 
made  for  the  benefit  of  creditors,  the  balance 
of  the  proceeds  to  be  paid  to  the  assignor ;  it 
was  held  that  the  assignee  could  sustain  an 
action  in  his  own  name.  Lewis  v.  Oraham,  4 
Abb.  106. 

/*  Corporations. — Subscription  notes  or 
contracts,  purporting  on  their  face  to  be  made 
with  the  executive  agent  of  a  foreign  corpora- 
tion, by  which  said  agent  was  payee  of  a 
certain  sum,  the  consideration  moving  from 
the  foreign  corporation,  may  be  sued  on  by 
the  agent  in  his  own  name.  Considerant  v. 
Brisbane,  22  N.  Y.  (8  Smith),  389 ;  Rev*g  S. 
C.  2  Bosw.  471. 

And  it  does  not  matter  whether  the  foreien 
omnisation  be  a  company  or  corporation,  the 
officer  appointed  by  such  organisation  to  sue, 
is  a  « trustee  of  an  express  trust,"  and  may 
sue  in  his  own  name.  Myers  v.  Machado,  6 
Abb.  198 ;  S.  G.  14  How.  149. 

Where  a  religious  society  has  been  duly 
and  legally  incorporated,  the  trustees  cannot 
sue  in  their  individual  characters,  but  must 
bring  their  action  in  the  corporate  name  or 
title  of  the  society.  Bundy  v.  Birdsall,  29 
Barb.31;3R.S.2ded.208,§4;  VanDeusen 
V.  Trustees  of  Presbyterian  Congregation  at 
Fort  Edward,  3  Keyes,  550 ;  S.  G.  3  Trans. 
App.  39. 
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g-  Associations.— Any  Jomi-6tock  com* 
pany  or  MsocUtion,  conaiating  of  8eT«n  or 
more  shareholders  or  associates,  may  sue 
aad  he  sued  in  the  name  of  the  president  or 
treasurer,  for  the  time  heing,  of  such  joint- 
stock  com]>any  or  association ;  and  all  suits 
and  proceedings  so  prosecuted  by  or  against 
such  joint-stock  company  or  aasooiation,  and ' 
the  service  of  all  process  or  papers  in  such 
suits  and  proceedings  on  the  president  or 
treasurer,  &r  the  time  being,  of  such  joint- 
stock  company  or  association  shall  have  the 
same  force  and  etfect  as  regards  the  joint 
rights,  property  and  effects  of  such  joint-stock 
company  or  association,  as  if  such  suits  and 
proceedmgs  were  prosecuted  in  the  names  of 
all  the  shareholders  or  associates  in  the  man- 
ner provided  by  law.  Laws  of  1849,  ch.  258 ; 
1851,  ch.  455 ;  1853,  ch.  153.  These  statutes 
confer  no  right  to  sue  except  in  cases  where 
the  shareholders  or  associates  could  before 
have  sued;  their  purpose  was  to  avoid  the 
inconvenience  of  uniting  all  the  shareholders 
or  associates  as  parties.  Coming  v.  Greene, 
23  Barb.  33.  See  26  N.  Y.  (U  Smith),  472, 
opinion. 

The  act  of  1851  extends  the  act  of  1849,  its 
rights  and  privileges,  to  any  company  or  asso- 
ciation, composed  of  seven  persons  or  more 
who  have  a  joint  interest  in  any  property  or 
chose  in  action.  *'  If  the  members  organising 
the  association  are  seven  in  number,  or  more, 
and  they  have  a  treasurer  and  prouerty,  or 
rights  of  action,  or  demand  owned  oy  them 
jointly  or  in  common,  the^  may  bring  their 
action  in  the  name  of  their  treasurer."  Tib- 
hem  V.  Bloody  21  Barb.  650. 

Fire  companies  are  not  such  associations  as 
would  be  embraced  by  the  provisions  of  the 
statutes,  either  of  1849  or  1851 ;  they  are  not 
owners  of  the  engines,  and  are  not  interested 
in  the  property  under  their  charge,  except  as 
a^nts  of  the  city  authorities ;  and  the  com- 
plaint in  an  action  brought  by  one  fire  company 
to  recover  possession  of  an  engine  from  another 
fire  company,  was  dismissed  on  the  ground 
that  the  action  could  not  be  maintained  in  the 
name  of  the  foreman,  and  a  motion  for  new 
trial  was  denied.  Maeterson  v.  BoUb,  4  Abb. 
130. 

An  association  named  the  '^Frankfort  Cheese 
Factory,''  formed  for  the  purpose  of  manufac- 
turing milk  into  cheese,  not  only  for  its  mem- 
bers, but  for  the  surrounding  country,  and 
under  the  conditions  that  net  proceeds  should 
be  distributed  among  the  members  of  the 
association  in  proportion  to  the  quantity  of 
milk  furnished  by  each,  is  an  association 
under  these  statutes,  and  may  sue  in  the 
name  of  the  treasurer  of  such  association.  Bri- 
denbeker  v.  Hoard,  32  How.  289 

And  it  seems  to  be  settled  that  when  joint- 
^tock  companies  or  associations  are  not  or- 
ganized under  the  authority  of  these  statutes, 
by  whatever  name  they  may  be  called,  they 
are  really  but  co-partnerships,  and  come  under 
the  rule  of  practice  in  regard  to  suing  and 
being  sued,  which  is  applicable  to  co-partners; 


and  whether  the  act  of  1851  gives  anthiNity 
to  the  officer,  allowed  by  the  statute  in  the 
case  of  such  associations  to  prosecute  in  his 
own  name,  to  maintain  suit  against  a  member 
of  the  association, — quere.  Id. 

It  seems  that  the  act  of  1865,  chap.  561, 
gives  this  right  of  action  to  the  treasurer  of  a 
cheese  foctory  for  the  recovery  of  a  penalty, 
the  offense  being  committed  by  one  of  the 
members  of  the  association,  id.  The  provis- 
ions of  the  act  of  1849  are  applicable  only  to 
unincorporated  companies,  since  the  5th  sec- 
tion of  uie  act  declares  that  nothing  contained 
in  the  act  shall  be  construed  to  confer  upon 
the  companies  or  associations  to  which  it  has 
reference  any  of  the  rights  and  privileges  of 
corporations.  New  York  Marbled  Iron  Works 
V.  Smiik,  4  Duer,  362.  See  Austin  v.  Searing, 
16  N.  Y.  (2  Smith),  113. 

The  president  of  the  American  and  Foreign 
Christian  Union,  an  association  for  the  diffu- 
sion of  "  religious  liberty  and  pure  Christianity 
at  home  and  abroad,"  woula  be  allowed  to 
prosecute  a  claim  on  a  legacy  bequeathed  to 
the  association ;  and  the  appropriate  person  is 
either  the  treasurer  or  president,  according  to 
the  nature  of  the  case.  DeWitt  v.  Chandler,  11 
Abb.  459. 

Joint  stock  associations,  organized  under 
these  statutes  and  clothed  with  power  to  sue 
and  be  sued  in  the  name  of  their  president  or 
treasurer,  are  to  be  considered  as  corporations 
when  in  the  relation  of  parties  litigant,  and 
subject  to  the  rules  of  practice  applicable  to 
corporations ;  and  an  application  to  remove  a 
contested  case  into  the  United  States  court 
cannot  be  defeated  on  the  ground  that  one  of 
the  stockholders  of  the  association  is  a  citiaen 
of  the  same  State  with  the  defendant.  Fargo 
V.  McVieker,  38  How.  1 ;  S.  C.  55  Barb.  437. 

The  provisions  of  the  statute  of  1853  are 
absolute,  in  requiring  suits  brought  against 
partnerships  or  associations  composed  of  seven 
or  more  members,  to  be  prosecuted  against  the 
president  or  treasurer,  and  the  remedy  against 
the  joint  property  is  first  to  be  exhausted,  then 
action  may  be  brought  against  the  individual 
associates.  Bobbins  v.  TrisJb,  18  Abb.  191; 
S.  C.  26  How.  15 ;  1  Rob.  666. 

In  regard  to  the  dissolution  of  manufactur- 
ing companies  in  the  county  of  Herkimer,  see 
Laws  1852,  chap.  361.  This  act  has  been  held 
''to  transfer  to  trustees  the  right  of  action  in 
behalf  of  all  creditors,  and  to  direct  such  trus- 
tees to  resort  to  the  assets  of  the  corporation 
as  the  primary  fund  instead  of  the  personal 
responsibility  of  the  stockholders."  Story  v. 
Fwrman,  25  N.  Y.  (11  Smith),  214. 

h.  ESdUcatiozl. — ^The  title  to  all  school 
property,  real  and  personal,  purchased  with 
any  moneys  derived  from  the  distribution  or 
apportionment  of  the  school  moneys  or  raised 
by  taxation  in  the  city  of  New  York,  shall  be 
vested  in  the  mayor,  aldermen  and  common- 
alty of  said  city,  but  shall  be  under  the  care 
and  control  of  the  board  of  education,  and  all 
suits  in  relation  to  the  same  shall  be  brought 
in  the  name  of  said  board,  etc.  Laws  oi  12^3, 
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chap.  301,  §  14,  amending  Laws  of  1S5I,  ch. 
386,  §  25. 

In  Mechanicsville  a  subscription  paper  was 
circulated  for  the  purpose  of  raising  sufficient 
funds  for  the  incorporation  of  an  academy — 
the  amount  required  being  92,500.  Heldy  that 
an  action  against  one  of  the  subscribers  for 
the  amount  of  his  subscription  was  properly 
brought  in  the  name  of  the  trustees  named 
in  such  subscription  paper.  Hutchins  t.  Smith, 
46  Barb.  235. 

».  Trustee  as  mortgagor.— The  pldnt- 

ifl  held  property  in  trust  for  the  wife  of  an- 
other, and  mortgaged  it  to  the  defendant,  and 
in  an  action  to  restrain  the  foreclosure  of  the 
mortgage,  Jield,  that  the  mortgagor  was  a 
"  trustee  of  an  express  trust "  under  this  sec- 
tion,  and  as  a  consequence,  properly  prosecuted 


in  his  own  name.  Brown  v.  Cherry,  38  How. 
352,  where  the  whole  doctrine  of  express 
trusts  is  considered  and  elucidated. 

J.  Consignee.  —  An  action  founded  on 
the  contract  contained  in  a  bill  of  lading,  can- 
not be  maintained  by  the  consignee  in  his 
own  name  unless  he  is  also  the  shipper  or 
owner.  Dows  v.  Cobb,  12  Barb.  310 ;  S.  C. 
10  N.  Y.  L^.  Obs.  161. 

k.  Partners. — One  partner  is  not  neces- 
sarily a  trustee  for  his  co-partners  within  the 
meanmg  of  this  section;  but  the  court  does 
*'  not  mean  to  say  that  a  contract  in  writing 
may  not  be  so  framed  as  to  constitute  one 
partner  a  trustee  for  his  co-partners  within 
the  provisions  of  this  section."  Seoor  y.  KtUer 
4  Duer,  416. 


III.  Actions  bt  Persons  Exprbsslt  Authorized  by  Statute. 


a.  Public  officers. — In  an  action  brought 
by  the  chamberlain  of  a  city  against  a  baker 
for  selling  loaves  of  bread  of  defective  weight 
in  violation  of  a  city  ordinance,  the  objection 
that  the  action  should  have  been  brought  in 
the  name  of  the  chamberlain  of  the  city  and 
not  in  the  name  of  the  plaintiff  (m  chamberlain, 
was  improperly  taken.  Public  officers  should 
bring  action  in  their  own  names,  with  the 
name  of  their  office  subjoined^  Paige  v.  Fa- 
gackerly,  36  Barb.  392. 

An  action  brought  by  commissioners  of 
highways,  should  l^  in  their  own  names,  the 
title  of  their  office  being  subjoined ;  but  the 
averments  in  the  complaint  should  set  forth 
their  claim  as  officers  and  not  as  individuals. 
Gould  V.  Glass,  19  Barb.  179;  Supervisor  of 
Galwav  v.  Stimson,  4  Hill,  136.  See  2  R.  S. 
473,  §§  92,  93. 

If  the  names  of  the  officers  be  not  mention- 
ed, it  may  be  ground  for  nonsuit.  Commis- 
sioners of  Highways  of  CortlandvUle  v.  Peck, 
5  Hill,  215. 

As  to  actions  by  sheriffs,  see  §  232  of  the 
Code.  Post, 

Proceedings  by  mandamus  in  case  of  a  re- 
fusal by  the  county  treasurer  to  issue  his 
warrant  for  the  collection  of  a  tax,  may  be 
instituted  by  any  citizen  having  a  common 
interest  in  the  collection  of  the  tax,  or  the 
county  may  act  through  its  board  of  super- 
visors. People  ex  rd,  Stephens  v.  Halsey,  37 
N.  Y.  (10  Tiff.),  344 ;  S.  C.  5  Trans.  App.  61 ; 
Aff'g  8.  C.  44  Barb.  321. 

b.  Foreign  offioers. — The  plaintiff  was 
principal  secretary  of  state  for  the  war  depart- 
ment of  the  British  government,  and  was 
specially  authorized  by  the  statues  of  England 
to  sue  m  matters  connected  with  his  depart- 
ment. In  an  action  brought  by  him  in  the 
courts  of  this  State  against  a  delinquent  and 
absconding  appointee  of  the  war  department 
of  the  British  ^vemment,  the  plaintiff  prop- 
erly sued  in  his  own  name.  Peel  v.  Elliott, 
16  How.  481 ;  S.  C.  7  Abb.  433 ;  28  Barb. 
200. 

c.  Qovemmenta— Tndlanfl.— A  repub- 


lic possesses  the  same  rights  as  an  individual 
creditor,  and  when  it  enforces  its  rights 
through  the  medium  of  a  judicial  tribunal,  it 
may  undoubtedly  sue  in  its  appropriate  name 
— ^the  name  by  which  it  is  usually  designated, 
and  by  which  it  is  known  and  recognized 
among  nations.  It  does  not  require  the  inter- 
vention of  a  natural  person  as  nominal  plaint- 
iff in  a  suit  of  a  republic  any  more  than  it 
does  in  a  suit  by  a  private  corporation.  Be- 

rblic  of  Mexico  v.  De  Arrangois,  11  How.  1 ; 
C.  AffM,  id.  576. 

Actions  in  which  the  United  iStates  is  the 
real  party  in  interest,  are  not  to  be  brought 
in  the  name  of  a  public  officer,  but  in  the 
name  of  the  government  itself,  "  The  United 
States.*'  7  Opin.  Att'y-Gen.  60. 

The  Seneca  Indians  residing  on  the  Alle- 
gany and  Cattaraugus  Reservation  in  this 
State,  may  sue  and  be  sued  by  and  in  the 
name  of  ''The  Seneca  Indians."  Laws  of 
1845,  ch.  150,  §2.  Seneca  Nation  of  Indians 
V.  Tyler,  14  How.  109. 

d,  SanitaxToommissions.— The  board 

of  health  of  tne  city  of  New  York  is  not 
created  a  corporation  oy  express  terms  of  law, 
and  cannot  sue  or  be  sued  in  and  by  a  col- 
lective name.  Gardner  v.  Board  of  Hecdth 
of  New  York  City,  10  N.  Y.  (6  Seld.),  409; 
Aff'g  S.  C.  4  Sandf.  153. 

And  so  with  boards  of  health  in  general. 
People  ex  rel.  Board  of  Health  of  City  of 
Bodiester  v.  Supervisors  of  Monroe  Cowiiy,  18 
Barb.  567. 

c.  Fire  depaxtments.— Bodies  created 
by  the  legislature,  although  not  expressly  au- 
thorized to  sue  and  be  sued,  have  this  capacity 
incidentally,  and  in  this  respect  are  r^;arded 
as  corporations.  The  Metropolitan  Fire  De- 
partment has  such  incidental  litigant  capacity. 
Clarissy  v.  Metropolitan  Fire  Department,  7 
Abb.  N.  S.  352. 

/.  Boards    of  commissioners    of 

pilots. — All  actions  and  proceedings  by  the 
commissioners  of  pilots  to  enforce  any  liability, 
or  to  recover  any  fines,  penalties  or  forfeitures 
given  by  law  to  such  officers,  or  to  the  board 
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of  eommissionera  of  pilots,  may  be  brought 
and  prosecuted  bj  such  oncers  in  the  name 


of  the  board  of  commissioners  of  pilots.  Law 
of  1865,  ch.  712,  §  1. 


rV.   MiSCEIXANBOUS. 


a.  By  thej)eople— actions  on  bonds, 

etc. — where  a  bond  .is  given  to  the  people  of 
this  State,  the  action  must  be  in  the  name  of 
the  obligee;  and  an  assignee  cannot  sue  on 
the  bond  in  his  own  name  unless  the  assign- 
ment is  authorized  by  statute.  Annett  v.  Kerry 
2  Rob.  556 ;  S.  C.  28  How.  324 ;  S.  G.  Aff 'd, 
35  N.  Y.  (8  Tiff.),  256 ;  sub  nom.  AnneU  t. 
Perry;  People  y.  Norton,  9  N.  Y.  (5  Seid.), 
176 ;  Bo8  V.  SeamoHy  2  Code  R.  1 ;  People  ▼. 
Clark,  21  Barb.  214. 

An  action  in  the  name  of  the  people  may  be 
brought  by  the  attorney-general,  to  restrain 
the  illegal  acts  of  a  municipal  corporation. 
People  V,  The  Mayor,  e<c.,  of  New  York  City, 
32  Barb.  35. 

But  the  superior  court  of  New  York  hold 
that  an  assignee  of  the  administration  bond 
could  prosecute  in  his  own  name  for  the 
amount  of  damages  and  costs,  and  not  for  the 
penalty.  (T Connor  v.  Such,  9  Bosw.  318; 
Baggott  v.  Boulger,  2  Duer,  160. 

Unless  there  is  an  assignment  made  in  con- 
formity to  the  statute,  the  suit  on  an  adminis- 
trator's bond  must  be  prosecuted  in  the  name 
of  the  people.  People  v.  Townsend,  37  Barb. 
520 ;  People  ex  rel,  Demarest  v.  Laws,  3  Abb. 
450;  S.  C.  Aff'd,  4  id.  292. 

An  action  on  a  bond  given  by  a  constable 
of  New  York  city  to  the  Mayor,  etc.,  of  the 
dty,  when  made  pursuant  to  the  statute  (2 
Rev.  Laws  of  1813,  ch.  397,  §  147),  is  to  be 
brought  by  the  obligees,  and  in  the  name  of 
the  Mayor,  etc.,  not  in  the  name  of  any  other 
party.  Mayor,  etc.,  of  New  York  v.  Voody,  4 
Abb.  127. 

Under  this  section,  the  obligees  of  such  a 
bond  are  "  trustees  of  an  express  tnist,"  and 
may  sue  in  their  own  name  without  Joining 
the  party  aggrieved.  Mayor,  etc.,  of  New 
Yoriy.  Brett,  2  Hilt.  560;  StaUweU  v.  Hwrh 
bert,  18  N.  Y.  (4  Smith),  374. 

Where  the  Dond  of  a  superintendent  of 
schools  was  ^ven  to  the  supervisor  of  the 
town,  the  action  on  the  bond  must  be  prose- 
cuted in  the  name  of  the  obligee,  the  identi- 
cal supervisor  or  his  successor  in  office.  Ful- 
ler V.  Fullerton,  14  Barb.  59. 

An  action  for  a  breach  of  covenant  is  to  be 
brought  in  the  name  of  the  lessor,  or  the  as- 
signee of  the  lessor,  at  the  time  the  breach  was 
committed ;  a  subsequent  assignee  of  the  lease 
is  not  the  proper  person  to  bring  the  action. 
Beach  \.  Barons,  13  Barb.  305. 

h.  Action  for  penalties.— An  action  to 

recover  a  penalty  under  the  **  act  to  suppress 
intemperance  and  regulate  the  sale  of  intoxi- 
cating liquors,"  may  be  brought  in  the  name 
of  the  '*tx>ard  of  commissioners  of  excise," 
or  in  the  name  of  the  individuals  m  commis- 
sioners, provided  the  right  of  action  is  well 
set  forth  in  the  complaint.  Laws  of  1857,  ch. 
628;  Hait  ▼.  Benton,  18  How.  302;  Board 


of  Commissioners  of  Excise  of  Saratoga  Co.  v. 
JDohertu,  16  id.  46 ;  but  see  Pomroy  v.  Sperry, 
id.  211. 

A  common  informer  is  bound  to  show  some 
authority  for  bringing  the  action  on  a  penalty, 
and  he  has  no  authority  unless  it  is  granted 
by  the  statute  expressly.  Seward  v.  Beach,  29 
Barb.  239;  2  R.  S.  481. 
.  Penalties  for  violating  the  act  in  reference 
to  pilots  at  Hellgate  are  to  bo  demanded  judi- 
cially in  the  name  of  the  master-warden  of 
the  port  of  New  York.  The  amendments  to 
the  act  of  1830  have  not  changed  the  law  in 
regard  to  the  name  of  the  party  plaintiff. 
People  V.  Deming,  13  How.  441 ;  S.  Cf.  1  Hilt. 
271. 

When  a  suit  is  brought  for  the  benefit  of  a 
body  by  an  officer,  it  should  be  brought  in  the 
name  of  the  individual,  with  the  name  of  his 
office  annexed ;  the  trustees  of  the  fire  depart- 
ment of  the  eastern  district  of  the  city  of 
Brooklyn,  in  a  suit  for  a  penalty,  should  sue 
in  such  a  manner.  Trustees  Fire  Department 
of  Eastern  District  of  City  of  Brooklyn  v. 
A<^er,  26  How.  263. 

c.  Persons  non  compos  mentis,  Be- 

CeiTOrs  of,  etc. — ^Receivers  and  committees 
of  lunatics  and  habitual  drunkards,  appointed 
by  any  order  or  decree  of  the  court  of  chan- 
cery, may  sue  in  their  own  names  for  any 
debt,  claim  or  demand  transferred  to  them,  or 
to  the  possession  of  which  they  are  entitled  as 
such  receiver  or  committee ;  and  when  ordered 
or  authorized  to  sell  such  demands,  the  pur- 
chaser thereof  may  sue  and  recover  therefor, 
in  his  own  name,  but  shall  give  security  for 
costs  to  the  defendant,  as  the  court  in  which 
such  suit  is  brought  may  direct.  Laws  of 
1845,  ch.  112,  §  2. 

Before  this  statute  the  committee  was  re- 
garded as  a  mere  servant,  the  interest  and 
right  of  action  remaining  in  the  lunatic ;  and 
the  action  was  properly  brought  in  the  name 
of  the  lunatic.  Lane  v.  Schermerhom,  1  Hill, 
97 ;  Peine  v.  Shoemaker,  24  Wend.  85.  But 
since  the  statute,  certain  cases  are  excepted 
from  this  rule  by  the  provisions  of  the  statute 
itself;  and  these  cases,  and  these  only,  are  to 
be  prosecuted  in  the  name  of  the  committee. 
McKiUip  V.  McKiUip,  8  Barb.  552;  S.  C.  35 
Barb.  627,  and  cases  cited. 

In  an  action  on  promissory  notes  made  pay 
able  to  one  Davis,  an  habitual  drunkard,  insti- 
tuted by  his  committee  in  his  own  name  with- 
out describing   himself   as  committee,   hdd^  , 
that  the  action  was  properly  brought.  Davis   / 
V.  Carpenter,  12  How.  287 .    An  action  brought  ^ 
for  the  purpose  of  getting  aside  an  act  or  deed 
of  the  lunatic,  is  an  exception  to  the  rule  of 
the  common  law,  and  the  suit  is  properly 
brought  in  the  name  of  the  committee.  Person 
V.  Warren,  14  Barb.  488. 

A  judgment  obtained  against  an  habitual 
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drunkard  or  Innatic  alone,  after  the  appoint- 
ment of  the  q^mmittee,  is  not  Toid ;  and  n(^ 
action  can  be  maintained  by  such  comD(|ittee 
against  th§  judgment  creditor ;  the  proper  pro- 
ceediujg^  to  apply  to  the  court  appointing  the 
oommitt^,  for  relief  from  the  Judgment,  and 
for  punis^ng  such  judgment  cnraitor  for  con- 
tempt of  court.  Cr^[>pen  t.  Culver,  13  Barb. 
424 ;  Clarke  t.  Dunham,  4  Denio,  262;  Afal» 
ter  of  McLaughlin,  CUrke's  Gh.  R.  113  f  Su- 
preme Court  Rule 

Where  a  creditor  has  a  claim  against  a 
lunatic's  estate,  it  will  be  necessary  for  tibi 
to  make  application  to  the  court  by  petitiA 
for  the  enforcement  of  his  claim,  ff  sffl 
lunatic  has  a  committee.  WilUams  t.  JEJstate 
of  Cameron,'2ld  Barb.  172. 

The  action  cannot  be  maintained  against  the 
committee.  HaU  y.  Taylor,  8  How.  428. 

d.  Persons  not  in  being.7-A  trustee 

of  persons  not  in  being,  under  this  section,  is 
allowed  to  determine  the  rights  of  his  cestuis 
que  trust  in  ease,  so  that  if  the  possible  estate, 
of  those  not  in  being  becomes  an  actual  estate, 
they  will  be  bound  by  the  decree  made  in  the 
cause  to  which  the  trustee  was  a  party.  Mead 
y.  MitcheU,  5  Abb.  92;  S.  C.  Aff'd,  17  N.  Y. 
(3  Smith),  210. 

e.  Persons  appointed  by  the  court. 

Foreign  receivers  may  sue  for  and  recover  the 
property  of  the  individuals  or  corporations 
which  they  represent,  except  where  their 
clums  come  in  conflict  with  the  rights  of 


Creditors  in  this  State.  Bunk  y.  St.  John,  29 
Barb.  585. 

But  the  superior  court  of  New  York  in  an 
action  brought  by  a  receiver,  appointed  by  a 
Connecticut  court,  in  the  name  of  the  com- 
^uiy  he  represented,  held  that  the  action  was 
p%perly  brought  in  the  name  of  the  company, 
and  that  a  foreign  receiver  cannot  sue  in  his 

pown  name  in  our  courts.  Meyer  v.  Hallock,  2 

I  Rob.  284. 

In  reeard  to  domestic  receivers,  see  §§  244 
and  298  of  the  Code,  post,  also  rule  of 
Supreme  Court.    Receivers  by  virtue  of  their 

^neral  powers  are  authori^  to  sue  for  all 
moneys  due  to  the  company,  and  for  all 
property  improperly  disposed  of.  Osgood  v. 
Laytin,  48  Barb.  463;  S.  C.  AffM,  37  How. 
63;  3  Trans.  App.  124;  3  Keyes,  521;  5 
Abb.  N.  S.  1. 

/.  Who  may  be  sued.— If  the  trustee 

of  an  express  trust  may  sue  independently  of 
the  parties  in  interest,  it  follows  that  he  may 
be  sued,  and  in  such  a  case  the  cestuis  que 
trust  are  before  the  court  by  representation. 
Mead  v.  MitcheO,  5  Abb.  93,  (106) ;  S.  C. 
Aff'd,  17  N.  Y.  (3  Smith),  210. 

When  a  county  is  to  be  sued,  the  action  is 
to  be  brought  against  the  board  of  supervisors, 
not  against  the  individual  members.  Hill  v. 
Board  of  Supervisors  of  Livingston  Co.  12 
N.  Y.  (2  Kem.X  52;  Magee  v.  Cutler,  43 
Baib.  239  ;  Wild  v.  Supervisors  of  Columbia, 
Co.  9  How.  315. 


§  114.  [94.]  (Am'd  1851, 1857.)  When  matried  woman  is  partt/y  hei*  hu^ 
band  to  be  joined^  except,  etc. 

When  a  married  woman  is  a  party,  her  husband  must  be  joined  with  her, 
except  that: 

1.  Wheu  the  action  concerns  her  separate  property,  she  may  sue  alone ; 

2.  When  the  action  is  between  herself  and  her  husband,  she  may  sue 
or  be  sued  alone; 

And  in  no  case  need  she  prosecute  or  defend  by  a  guardian  or  next 
friend. 

I.  When  Husband  and  Wipe  Should  be  Joined. 


a.  Actions  relating  to  real  estate. 

If  the  wife  has  a  joint  interest  with  the  hus- 
band, he  must  be  joined  or  the  suit  will  be 
defective.  Smith  v.  Kearr^ey,  9  How.  466. 

Where  the  wife  owns  the  fee  of  lands,  and 
the  husband  is  tenant  by  the  curtesy  initiate, 
both  should  join  in  an  action  of  ejectment. 
Ingraham  v.  Baldwin,  12  Barb.  9 ;  Aff 'g  S. 
C.  9  N.  Y.  (6  Seld.),  45. 

So  in  an  action  for  the  partition  of  real  estate 
held  in  common.  Bipple  v.  GHhom,  8  How, 
456.    See  also  Brownson  v.  Gifford,  id,  389. 

In  an  action  to  foreclose  a  mortgage,  exe- 
cuted by  husband  and  wife,  upon  lands  con- 
veyed to  the  wife  in  fee  subsequent  to  the  act 
of  April  7, 1848,  both  were  held  to  be  necessary 
parties.  Conde  v.  Shepard,  4  How.  75 ;  S.  C. 
2  Code  R.  58 ;  sub  nom.  Conde  v.  Nelwn. 


Where  an  action  was  brought  for  damages 
for  injuries  to  the  separate  property  of  the 
wife,  m  the  name  of  both  husband  and  wife, 
the  husband  was  held  to  be  an  unnecessary 
party,  but  his  joinder  not  such  a  defect  as  to 
warrant  a  reversal  of  the  judgment.  Ackley  v. 
Tarbox,  31  N.  Y.  (4  Tiff.),  564;  Rev'g  S.  C. 
29  Barb.  512;  Busher  v.  Morris,  9  How.  266 ; 
and  see  Smith  v.  Kearney,  id.  466;  Laws 
of  1862,  ch.  172,  §  3.  In  general,  the  hus- 
band should  be  joined  as  a  party  defend- 
ant if  he  has,  or  daims  to  have,  any  interest 
in  the  subject  of  the  action.  HiUman  v.  Hill- 
man,  14  How.  456;  Goelet  v.  Gori,  31  Barb. 
314. 

h.  Torts. — In  actions  for  wrongs  by  the 
wife,  as  for  injuries  to  personal  property,  or 
for  slanderous  words  spoken  by  the  wife,  the 
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husband  and  wife  should  he  joined.  Matthews 
V.  Fiestely  2  £.  D.  Smith,  90;  Mahne  t.  StU-  f 
weU,  15  Abb.  421.  ^ 

Where  a  married  woman  is  sued  for  libel, 
her  husband  is  a  necessary  party.  Hartan  T. 
Pat^ne,  27  How.  374.  • 

Where  slanderous  words  are  spoken  df  a 
married  woman,  if  the  words  are  actionable 
per  sCy  the  husband  and  wife  should  join  iif 
the  action,  but  if  the  action  can  be  sustained* 
only  by  sliowing  special  damage,  the  husband 
should  sue  alone.  WiUiams  ▼.  Holdredge,  22 


Barb.  396;  Klein  t.  ffentz,  2  Duer,  633; 
Beach  ▼.  Eanney,  2  Hill,  309# 

The  complaint  in  an  action  against  husband 
and  wife  for  slander  spoken  by  tHe  wife,  and 
also  for  slander  spoken  by  the  husbi^,  affords 
good  ground  of  demurrer.  Malone  v.  StilweU, 
16  Abb.  421.  • 

»  c.  Debts  contracted  before  mar- 
riage.— In  actions  for  debts  contracted 
the  wife  before  marriage,  both  husband  a., 
wife  should  be  joined.  Laws  1853,  ch.  576. 


i^, 


n.  Actions  Concerning  the  SEMbAfte  Pbopertt  op  the  Wife. 


a.  Ixxjuries  to  person  and  propertsr. 

Where  a  married  woman  carries  on  busi- 
ness in  her  own  name,  her  husband  should 
not  be  joined  in  an  action  for  damages  caused 
by  a  servant  employed  by  her  in  such  bosi- 
ness.  OUlies  ▼.  Lent,  2  Abb.  N.  S.  455. 

So  when  the  cattle  of  a  married  woman 
trespassed  on  the  lands  of  another.  Bou>e  v. 
8mUh,  38  How.  37;  S.  C.  55  Barb.  417. 

An  action  may  be  maintained  by  a  married 
woman  alone  for  an  assault  upon  herself. 
Mann  v.  Marsh,  21  How.  372;  S.  C.  35 
Barb.  68.  So  she  should  sue  without  joining 
her  husband  in  an  action  for  damages  for  the 
seduction  of  her  servant.  Bctdgley  t.  Becker y 
44  Barb.  577.  So  in  an  action  for  trespass  on 
premises  she  has  hired.  Fax  t.  Duff,  1  Daly, 
196. 

An  action  for  the  conversion  of  the  wife's 
property  may  be  in  her  name.  Acktey  v.  Tar- 
box,  31  N.  Y.  (4  Tiff.),  664;  Rev'g  S.  0.  29 
Barb.  512 ;  Spies  v.  Accessory  Transit  Co,  5 
Duer,  662. 

In  an  action  for  breaking  into  the  dwelling 
occupied  by  the  wife,  both  husband  and  wife 
joined  in  the  action.  A  demurrer  to  the  com- 
plaint was  allowed  on  the  ground  that  the 
action  should  have  been  brought  by  the  hus- 
band alone,  unless  the  dwelling  was  the  sepa- 
rate property  of  the  wife,  of  which  there  was 
no  allegation.  DunderdaU  v.Qrymes,  16  How. 
195.    (Prior  to  the  kw  of  1860.) 

h.  Actions  on  contract* — An  action 

on  a  lease  taken  bv  a  married  woman  in  her 
own  name,  must  be  brought  by  her  alone. 
Draper  v.  Stouvend,  35  N.  Y.  (8  Tiff.),  507. 
So  of  an  action  against  a  common  carrier  for 
the  loss  of  jewelry,  etc.  entrusted  to  him, 
even  though  such  valuables  were  the  gift  of 
her  husband.  Bawson  v.  Pennsylvania  Bail- 
road  Co.  2  Abb.  N.  S.  220. 

Where  a  married  woman  carries  on  a  busi- 
ness in  her  own  name,  and  contracts  debts, 
she  may  be  sued  therefor  in  her  own  name, 
and  the  judgment  collected  out  of  her  sepa- 
rate property.  Klen  v.  Gibney,  24  How.  31 ; 
Morrell  v.  Catcley,  17  Abb.  76;  Barton  v. 
Beer,  21  How.  309;  S.  0.  35  Barb.  78; 
Schmidt  v.  Costa,  2  Daly,  251 ;  3  Abb.  N.  S. 
188.  But  see  Smith  v.  Scribner,  12  How. 
501. 

c.  Real  property. — An  action  for  the 
recovery  of  the  possession  of  real  property 


belonging  to  the  wife,  should  be  brought  m 
the  namie  of  the  wife.  Darby  v.  CaUaghan,  16 
N.  Y.  (2  Smith),  71.  HUlnum  v.  Hillman,  14 
How.  456.  In  an  action  respectuig  real  prop- 
erty, in  which  the  wife  claims  an  interest, 
she  may  put  in  a  separate  answer  without 
leave  of  court.  Harby  v.  Bitter,  9  Abb.  400; 
S.  C.  18  How.  147.  An  action  by  a  married 
woman  for  damages  for  fraudulent  represen- 
tations by  which  plaintiff  was  induced  to  sell 
certain  real  estate,  is  properly  brought  in  her 
name  alone.  Newberly  v.  Garland,  31  Barb. 
121. 

See  also  note  I,  subd.  a,  and  Merehantf^  In- 
surance Co.  V.  Hinna/n,  34  Barb.  410 ;  S.  0. 
13  Abb.  110.;  Francis  v.  Boss,  17  How.  561 ; 
Bose  V.  Bell,  38  Barb.  25 ;  Sherman  v.  Bum- 
ham,  6  id.  403. 

d.  Qeneral  roles. — In  all  actions  con- 
cerning the  separate  property  of  the  wife,  the 
husband  is  not  a  proper  party.  The  wife 
must  sue  alone.  Draper  v.  SUmvenel,  35  N.  Y. 
(8  Tiff.),  507 ;  Palmer  v.  Davis,  28  N.  Y.  (1 
Tiff.),  242;  and  cases  cited  below. 

Where  a  wife  loans  money  through  her 
husband  as  agent,  and  assents  to  the  exaction 
of  more  than  the  legal  rate  of  interest,  she  is 
liable  to  the  borrower  therefor,  and  in  order 
to  reach  her  separate  estate,  must  be  sued 
alone.  Porter  v.  Mount,  45  Barb.  422. 

Judgment  cannot  be  rendered  against  the 
husband  in  an  action  concerning  the  separate 
property  of  the  wife.  Walker  v.  Sway  zee,  3 
Abb.  136;  Brownson  v.  Oifford,  8  How.  389 ; 
see  Ackley  v.  Tarbox,  31  N.  Y.  (4  Tiff.),  564; 
Rev'g  S.  G.  29  Barb.  512. 

In  Smith  v.  Kearney,  9  How.  466,  and  in 
Smart  v.  Comstock,  24  Barb.  411,  it  was  held 
that  hi  such  cases  the  husband  could  not  be 
joined,  and  in  BusJier  v.  Morris,  9  How.  266. 
it  was  held  to  be  optional  whether  the  husband 
was  joined  or  not ;  that,  however,  was  prior  to 
the  Law  of  1860,  ch.  90. 

Before  the  Law  of  1860,  the  earnings  of  the 
wife  were  the  property  of  the  husband,  and 
were  liable  for  his  debts.  Freeman  v.  Orser,  5 
Duer,  476;  BouiUier  v.  Wemicki,  3  E.  D. 
Smith,  310;  Dunderddle  v.  Grymes,  16  How. 
195. 

If  the  husband  assumes  control  of  his  wife's 
property,  uses  it  as  merchandise,  and  on  the 
strength  of  it  obtains  credit,  it  will  be  liable 
to  sale  on  execution  against  him;  but  it  is 
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•peeie.    iS^AanmMi  t.  .Elder,  24   N.  Y.   (10 
Smith),  381 ;  Rey's  S.  C.  1  Hilt.  476. 

If  a  hui^Muid  Toluntanly  alMUHioDfl  kis  wife, 
she  may  be  treated  as  a  feme  soie.  The  bur- 
den of  proof  will  net  apon  the  party  main- 

in.   AcriOXS   BETWEBN 

A  married  woman  cannot  sue  her  husband 
for  an  assault  and  battery.  Lonaevidyke  ▼. 
Longendyke^  44  Barb.  366.  Nor  lor  slander. 
Fre^  ▼.  Free%,  42  Barb.  641. 

Where  the  husband  and  wife  separated  by 
an  amicable  agreement,  and  she  Drought  a^ 
^ectment  suit  against  him  to  recover  the  pos-' 


tainag  the  r^t  of  the  wile  to  act  as  such. 
CAofHiuMt  V.  Lemony  11  How.  235.. 

The  wife  should  not  be  joined  in  an  action 
for  neoessaries  furnished  her  during  coverture, 
her  husband  alone  is  liable  therefor,  itfam  v. 
/SStqpAms,  4  £.  D.  Smith,  86. 

Husband  and  Wife. 

session  of  certain  premises  owned  by  her,  it 
was  held  that  she  "was  not  entitled  to  the 
relief  demanded,"  and  her  complaint  was  dis- 
missed. Qimld  V.  GwM,  29  How.  441. 

In  connection  with  notes  under  this  section 
(114),  see  Laws  of  186%  ch.  172;  Laws  of 
1860,  ch.  90. 


V 

^  116.  [95.]  (Am'd  1849.)  It^ant  to  appear  by  gtun^an. 

When  an  infant  is  a  party,  he  must  appear  by  guardian,  who  may  be 
appointed  by  the  court  in  which  the  action  is  prosecuted,  or  by  a  judge 
thereof,  or  a  county  judge. 

L  Invant  Dbfbndant. 


a.  laSajoX  cannot  defend  alone.— An 

infant  cannot  perform  any  valid  act  in  the 
conduct  of  his  defense.  Fairweather  v.  Sat- 
ierly,  7  Rob.  646;  KeUogf  v.  Kloek,  2  Code 
&.  28.  He  cannot  waive  the  objection  that 
his  rights  have  not  been  protected  according 
to  law.  FairwecM^  ▼.  SMeHy,  7  Rob.  546. 
There  is  no.  difference  in  the  latter  regard  be- 
tween actions  on  contract  and  for  tort.  Id. 
Gosling  v.  Aeker,  2  Hill,  301 ;  De  WiU  v. 
Po9t,  1 1  Johns.  460. 

5.  Failure  to  appoint  a  gnardlan. 

Where  no  guardian  has  been  ^>pointed,  the 
prooeedinm  will  be  set  aside,  although  judg- 
ment has  been  perfected;  Baylen  v.  Ifcilvoy, 
29  How.  278 ;  cases  cited  supra ;  and  although 
the  plaintiff  did  not  know  of  the  infancy  of  the 
defendant.  KeUog  v.  Kiock,  2  Code  R.  28. 
See  §  116,  note  II,  subd.  a^poH.  Where  no 
guardian  had  been  appointed,  the  plaintiff 
moved,  after  verdict,  but  before  judgment,  for 
the  appointment  of  such  guardian  as  of  the 
time  of  the  appearance  of  the  defendant.  The 
court  refused  the  application  and  vacated  the 
proceedings.  Boylen  v.  McAvoy,  29  How. 
278. 

c.  Who  wiU  not  be  appointed.— 

The  court  will  not  appoint  a  guardian  ad  Uien 
at  the  nomination  of  the  adverse  party.  Knick- 
erbocker  v.  De  Forest,  2  Paige,  404. 

d.  Duty  of  Gkiardian.— It  is  the  duty 

of  the  guardian  to  bring  the  right  of  the  infant 
directly  under  the  consideration  of  the  court, 
and  the  court  will  protect  such  rights.  If  a 
speoial  answer  is  necessary  the  guardian  should 
make  it,  and  if  he  neglect  the  rights  of  his 


ward,  he  may  be  punished  for  neglect  or  made 
answerable  in  damages.  lb. 

e.  Privilege  of  infants.— "To  infants 

no  lackea  is  imputable,  and  they  may  at  any 
stage  of  their  nonage  avail  themselves,  in 
manv  instances,  of  matters  on  which  adults 
would  be  condiided."  Bogers  v.  Cruger,  7 
Johns.  557,  (580.) 

/.  Service  of  the  order.— After  the 

entr^  of  the  judgment,  the  regularity  of  the 
service  of  the  order  appointing  a  guardian 
cannot  be  questioned.  Barnard  v.  Heudricky  2 
Abb.  N.  S.  47 ;  S.  0. 49  Barb.  62 ;  32  How.  97. 

g,  In&nt  lunatic. — Where  an  in&nt  is 
a  lunatic  and  a  non-resident,  the  proper  course 
is  for  his  committee  or  guardian  to  petition 
for  the  appointment  of  a  suitable  guardian  ad 
litem  within  the.  jurisdiction  of  the  court. 
Eogers  v.  McLean,  31  How.  279;  Rev'g  10 
Abb.  806.  See  also  1  Barb.  Ch.  Pr.  86.  A  vol- 
untary appearance  of  such  a  defendant  is 
equivalent  to  a  personal  service  of  process.  Id. 
and  in  Disbroto  v.  Folger,  5  Abb.  53  . 

h.  Irregularity. — ^The  omission  to  insert 
in  the  record  the  appointment  of  a  guardia*? 
ad  Utem,  will  not  invalidate  the  judgment. 
Grt^wm  v.-  Pinekney,  7  Rob.  147. 

i.  Del^nse  of  infenoy.— Where  the  in- 
fant, by  his  laches  failed  to  put  in  the  defense 
of  infancy,  the  court  reftised  to  open  the  judg- 
ment to  enable  him  to  do  so.  Id. 

J.  When    appointment    may    be 

jliade.  —  Guardian  for  an  infant  defend- 
ant cannot  be  appointed  imtil  after  such  infant 
has  be«&  served  with  summons.  Glover  v. 
Ham,  19  Abb.  161.  n. 


a.  Nonsuit.— The  infancy  of  the  plain- 
tiff cannot  be  shown  as  ground  of  nonsuilt 

17 


II.  Infant  Plaintiff. 

It  must  be  pleaded  in  abatement.  TVeadweU  r 
BnUkr,  3  £.  D.  Smith,  596. 
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h,  Appc^zitixioiit  b6for6  &otloii«-~An 

infant  plftintiff  must  have  a  guardian  appcMnt- 
ed  before  he  oommenoea  his  action.  If  he 
fails  to  do  80,  the  defendant  may  mave  to 
have  the  proceedings  set  aside  for  irreffularity. 
Freyberg  v.  Pelerm,  24  How.  202.  See  also 
HoftaUing  ▼.  Teal,  11  How.  188;  HiU  ▼. 
Thacter,  2  Code  R.  3;  S.  G.  3  How.  407. 
But  it  is  too  late  to  move  after  an  answer  has 
been  served.  Parks  y.  Park$,  19  Abb.  161, 
and  the  irregularity  may  be  cured  or  waived ; 
it  will  be  cured  if  the  defendants  do  not  object 
until  the  plaintiff  has  arrived  at  full  age.  BuP- 
ter  V.  PHckhofer,  9  Bosw.  638. 

e.  Who  should  be  appointed.—/^ 


MOW  ttuit  tlfte  rale  reqwinfp  tke  goaidian  ad 
liiem  to  be  the  general  guarcuan,  an  attorney, 
etc.,  or  other  officer  of  the  court,  does  not 
apply  to  a  guardian  for  the  plaintiff.  Cook  v. 
ItawdoHy  6  How.  233;  S.  G.  1  Code  R.  N.  S. 
382.  It  should  be  a  respoDsibLe  person,  as  he 
is  liable  for  costs.  Id. 

d.  District  courts.— As  to  proceedings 
in  these  courts,  see  Laws  of  185/,  ch.  344, 

e.  Infitnt  wife. — ^A  guardian  fbr  an  infimt 
wife  is  not  necessary,  when  she  joins  with 
her  husband  in  an  action,  unless  it  is  to  re- 
cover her  separate  property.  Cook  v.  Bawdon, 
6  How.  233;  S.  C.  1  Code  R.  N.  S.382. 


nL  On  Afpbal. 


On  an  appeal  from  a  judfl;ment  entered  by 
defkult,  if  no  guardian  has  been  appointed  in 
the  court  below,  the  appellate  court  will  make 
such  i^pointment  either  at  the  instance  of  the 


opposite  puiy,  or  the  infimt  himself.  JFHsh  t. 
Ferris,  3  £.  D.  Smith,  567 ;  Moody  v.  Qleason, 
7  Cow.  482.  The  goudian  will  not  be  appoint- 
ed until  after  the  return  is  filed.  Id. 


k  116.  [96.]  (Am'd  1849,  1851,  1852, 1862, 1863, 1865.)  Guardian,  how  (xp- 
pirintei. 

The  guardian  shall  be  appointed  as  follows: 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  infant,  if  he 
be  of  the  age  of  fourteen  years ;  or,  if  under  that  age,  upon  the  application 
of  his  general  or  testamentary  guardian,  if  he  has  any,  or  of  a  relative  or 
friend  of  the  infant ;  if  made  by  a  relative  or  friend  of  the  infant,  notice 
thereof  must  first  be  given  to  such  guardian,  if  he  has  one ;  if  he  has  none, 
then  to  the  person  with  whom  such  infant  resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the  infant,  if 
he  be  of  the  age  of  fourteen  years,  and  apply  within  twenty  days  after 
service  of  the  summons.  If  he  be  under  the  age  of  fourteen,  or  neglect  so 
to  apply,  then  upon  the  application  of  any  other  party  to  the  action,  or  of 
a  relative  or  friend  of  the  infant,  after  notice  of  such  application  being  first 
given  to  the  general  or  testamentary  guardian  of  such  infant,  if  he  has  one 
within  this  State;  if  he  has  none,  then  to  the  infant  himself  if  over  fourteen 
years  of  age,  and  within  the  State;  or,  if  under  that  age,  and  within  the 
State,  to  the  person  with  whom  such  infant  resides.  And  in  actions  for 
the  partition  of  real  property,  or  for  the  foreclosure  of  a  mortgage  or  other 
instrument,  when  an  infant  defendant  resides  out  of  this  State,  or  is  tem- 
porarily absent  therefrom,  the  plaintiff  may  apply  to  the  court  in  which  the 
action  is  pending,  at  any  special  term  thereof,  and  will  be  entitled  to  an 
order  designating  some  suitable  person  to  be  the  guardian  for  the  infant 
defendant,  for  the  purposes  of  the  action,  unless  the  infant  defendant,  or 
some  one  in  his  behalf,  within  a  number  of  days  after  the  service  of  a  copy 
of  the  order,  which  number  of  days  shall  be  in  the  said  order  specified,  shall 
procure  to  be  appointed  a  guardian  for  the  said  infant,  and  the  court  shall 
give  special  directions  in  the  order  for  the  manner  of  the  service  thereof, 
which  may  be  upon  the  infant. 

And  in  case  an  infant  defendant  having  an  interest  in  the  event  of  the 
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%  116.] 

action  shall  reside  in  any  State  with  which  there  shall  not  be  a  regular 
communication  by  mail,  on  such  fact  satisfactorily  appearing  to  the  court, 
the  court  may  appoint  a  guardian  ad  litem  for  such  absent  infant  party,  for 
the  purpose  of  protecting  the  right  of  such  infant  in  said  action;  and,  on 
such  guardian  cui  litems  process,  pleadings  and  notices  in  the  action  may  be 
served  in  the  like  manner  as  upon  a  party  residing  in  this  State. 

L  The  Guardian. 


a.  His  dharacter  and  duties.— Sat- 

AGE,  J.y  said  that  the  object  of  the  appointment 
of  a  prochein  ami  was,  that  there  might  be  a 
responsible  person  accountable  for  the  costs, 
before  the  court.  People  ex  rel.  Bciker  t.  New 
York  Com,  Pleas,  11  Wend.  164. 

In  the  appointment  of  a  guardian  ad  litem, 
the  court  should  always  select  such  person  as 
will  be  most  likely  to  protect  the  rights  of  thd 
infants.  Thus,  where  the  father  is  complain- 
ant, the  next  nearest  relative  should  be  heard 
on  the  appointment  of  a  guardian.  To  author- 
ize the  appointment  of  a  guardian  ad  litem  for 
an  infant  defendant,  it  should  appear  by  the 
petition,  that  the  infant  has  either  been  per- 
sonally served  with  process,  or  has  been  pro- 
ceeded against  as  an  absentee.  Grant  v.  Van 
Schoonhoven,  9  Paice,  255;  but  a  voluntary 
appearance  is  equivuent  to  a  personal  service. 
See  note  I,  §  115,  ante,  and  Varian  v.  Ste- 
vens, 2  Duer,  635. 

He  is  a  species  of  attomey>  whose  duty  it 
is  to  prosecute  or  protect  the  rights  of  his 
ward.  Kmckerbaeker  v.  De  Freest^  2  Paige, 
304. 

His  admissions  are  not  necessarily  binding 


upon  his  ward,  nor  will  the  infant  be  preju- 
diced by  errors  or  omissions  in  his  answers. 
Litchfidd  V.  BurweU,  5  How.  341 ;  Bulkky  v. 
Van  Wyck,  5  Paige,  537. 

Payment  to  him  is  not  a  legal  satisfaction, 
unless  ratified  by  the  ward  after  he  obtains 
his  majority.  Ajlen  v.  Baundtree,  1  Speers, 
(S.  C.)  R.  80. 

h.  Liable  for  costs,  etc.— The  guar- 
dian should  be  a  responsible  person,  for  he  is 
liable  for  costs.  Cook  v.  Bawdon,  6  How.  233 ; 
S.  0.  1  Code  R.  N.  S.  382;  Lwpold  v.  Meyer, 
10  Abb.  40 ;  S.  C.  2  Hilt.  580.  See  also  Bob- 
ertson  v.  Bohertson,  3  Paige,  387. 

He  may  be  reimbursed  out  of  the  proceeds 
of  the  action  for  his  disbursements,  etc .,  but 
the  court  will  not  order  such  repayment  after 
the  funds  have  passed  out  of  the  attorney's 
hands.  Id.  The  guardian  is  under  no  obliga- 
tion to  make  advancements  for  the  purposes  of 
the  suit;  nor  can  he  be  compelled  to  incur 
any  liability  other  than  for  the  costs  of  his 
adversary,  and  for  these  he  has  his  remedy 
against  the  estate  of  the  infant.  Id.  Code, 
§  316. 


II.  The  Appointment  op  Guardian. 


a.  Whan  the  appointment  may  be 

made. — The  guardian  of  an  infant  plamtiif 
must  be  appointed  before  the  action  is  com- 
menced. HiU  V.  Thacter,  3  How.  407;  2 
Code  R.  3.    See  note  II,  §  115,  ante. 

And  an  action  cannot  now  be  commenced 
by  next  friend.  HoftaUing  v.  Teal,  11  How. 
188. 

If  the  defendant  serves  an  answer,  it  is  then 
too  late  to  move  to  set  aside  the  plain tift''s 
complaint  for  want  of  a  guardian.  Parks  v. 
Parks,  19  Abb.  161.    See  §  115,  note  II,  ante. 

If  the  guardian  lias  been  actually  appointed 
before  the  expiration  of  the  time  to  answer, 
an  appeaQunce  for  him  will  be  deemed  to  have 
been  authorized  by  such  guardian.  Graham  v. 
Pinckney,  7  Rob.  147. 

Where  a  trial  and  verdict  have  been  had, 
the  plaintiff  capnot  have  a  guardian  ad  litem 
appohited  for  the  infant  defendant  as  of  the 
proper  time,  in  order  to  confirm  the  verdict, 
but.  he  may  have  the  defendant's  proceedings 
set  aside.  Boylen  v.  McAvoy,  29  How.  278. 

h.  Failure  to  appoint  guardian.— 

The  failure  of  an  in&nt  plaintiff  to  have  a 
guardian  appointed,  is  an  irregularity  which 
does  not  deprive  the  court  of  jurisdiction,  and 
if  the  plaintiff  attains  majority  before  any 


objection  is  raised,  the  defect  is  cured.  Butter 
V.  Puckhofar,  9  Bosw.  638;  S.  0.  19  Abb. 
161,  n. 

c.  Action  without  controversy.— 

''  There  is  no  statute  that  authorizes  the  ap- 
pointment of  a  guardian  for  an  infant,  to 
appear  for  him  in  an  action  without  contro- 
versy," Fisher  v,  Stilson,  9  Abb.  33. 

d.  The  application  should  be  made  to 
the  wwrt ;  but  in  the  first  judicial  district  a 
guardian  ad  litem  may  be  appointed  at  cham- 
bers. Disbrow  V.  Folger,  5  Abb.  53. 

The  provisions  of  this  section  are  intended 
for  the  benefit  of  the  infant,  by  giving  him 
twenty  days  after  the  service  of  process,  to 
make  his  own  selection;  after  that  time  the 
plaintiff  or  any  relative  or  friend  may  apply, 
but  the  infant  may  still  make  the  application 
if  the  other  parties  authorized  fail  to  do  so. 
McConneU  v.  Adams,  1  Code  R.  N.  S.  114. 

e.  Who  to  be  appointed.— A  person 

cannot  be  appointed  on  his  or  her  own  nomi- 
nation without  the  consent  of  the  infant.  E.  B. 
V.  E.  C.  B.  28  Barb.  299;  S.  C.  8  Abb.  44. 

The  guardian  ad  litem  for  the  plaintiff  need 
not  be  the  general  guardian,  or  an  attorney, 
etc.,  or  other  officer  of  the  court,  as  prescribed 
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by  Role  60.  (hdk  r.  Bamdon^  6  Hov.  28^; 
S.  G.  1  Code  R.  N.  S.  382. 

Where  an  infant  defendant  is  a  married 
woman,  her  husband  ia  usuallj  appointed  her 
gaardian  ad  litem,  if  he  has  no  adverse  interest, 
etc.  Dishrow  ▼.  Folger,  5  Abb.  3S ;  1  Barb. 
Ch.  Pr.  85.  But  see  Cook  ▼.  Bawdom,  6 
How.  233 ;  S.  G.  1  Gode  R.  N.  S.  382. 
•  /.  Order  of  appointment.  — A  oopy 

order  appointing  a  guardian  of  a  non-resident 
infant  defendant  is  valid,  although  deposited 
in  the  post  offioe  before  the  original  was 
actually  filed,  if  the  order  was  made  before 
mailing  the.  copy.  It  would  become  effectual 
from  the  time  of  the  filing.  Brednerd  t.  Hev^ 
drick,  32  How.  97;  S.  0.  2  Abb.  N.  S.  47; 
49  Barb.  62. 


g<  Looatic  ioftot.— -If  ate  committeo 
of  such  infant  resides  out  of  the  jurisdiction 
of  the  eourt»  he  property  applies  by  patitios 
for  the  appointment  of  a  guardian  ad  litem 
residing  within  the  jurisdiction.  Bogers  v. 
MoLecm,  31  How.  279 ;  R«r'g  S.  0. 10  Abb. 
.306; 

h.  .AUeeation  in  complaint.— If  m 

infant  sues  oy  guardian,  the  complaint  should 
contain  an  allegation  of  the  appointment  of 
sneh  guardian  by  the  court.  Oraniman  v. 
ThraS,  44  Barb.  173;  HtObert  v.  Tomig,  13 
How.  413. 

ft.  PaXtitiLon.— See  §§  420, 448,  and  notes 
thereto,  as  to  the  appointment  of  guardians  in 
partition  suits.    Sm  Rules. 


^117.  [97.]  Who  may  be  Joined  as  plainiigli. 

All  persons  baring  an  interest  in  the  subject  of  the  action,  and  in  obtain^ 
ing  the  relief  demanded,  may  be  joined  as  plaintifi,  except  as  otherwise 
provided  in  this  title. 

L  Who  asm  Pabtibs  nr  hnasRwgr. 


a.  (General  rules. — **  This  is  now  the  rule 
hi  all  cases,  whether  such  as  were  formerly 
subjects  of  suits  in  equity  or  of  actions  at 
law."  Xoomts  t.  Broion,  16  Barb.  325,  ex- 
cept those  cases  which  are  still  gOTemed  by 
the  Revised  Statutes.  See  §  448,  poet,  and 
notes  thereto. 

The  objection  that  all  the  parties  in  interest 
are  not  made  plaintifi^,  will  be  deemed  waived 
if  it  is  not  set  up  in  the  pleadings.  Ireland  t. 
City  ofBochesUsr,  51  Barb.  415  (435.) 

If  the  contract  between  plaintiff  and  de- 
fendant is  entire,  and  the  plaintiff  alone  can 
enforce  it,  he  is  the  only  proper  party  plaintiff. 
Terby  v.  KirJ^atrick,  2  Rob.  227 ;  Hastings 
V.  McKinley,  1  E.  D.  Smith,  273 ;  Cumings 
V.  Jlform,  3  Bosw.  560 ;  S.  G.  Aff'd,  25  N.  Y. 
(11  Smith),  625. 

Persons  having  distinct  claims  against  the 
same  individual  cannot  be  allowed  io  main- 
tain a  joint  suit' against  him  unless  they  have 
a  common  interest  in  the  suligect-maUer  of 
the  action.  IToociv.  Perry ^  1  Barb.  114  (122.) 

h.  Tenants  in  common. — In  aa  action 

Ibr  use  and  occupation,  tenants  in  common 
may  properly  join.  Forter  v.  BkUer,  17  Barb. 
149. 

They  must  join  in  an  action  for  damages 
for  injury  to  the  real  estate.  De  Puy  v.  Strong, 

3  Keyes,  603;  S.  0.  37  N.  Y.  (10  Tiff),  372; 

4  Abb.  N.  S.  340;  4  Trans.  App.  239;  see 
also  AusUn  v.  HaU,  13  Johns.  286 ;  Bradish 
V.  Schenck,  8  id.  151 ;  Brotherson  v.  Hodges, 
6  id.  108,  and  Decker  v.  lAvingston,  15  idt 
478.    See  §  118,  note  I,  subd«  a,  post. 

Where  an  award  had  been  made  for  lands 
taken  for  public  purposies,  and  an  action  was 
brought  for  one-half  of  the  same  by  one  of 
two  tenants  in  common,  it  was  held  on  de- 
murrer that  there  was  no  defect  of  parties. 
Van  ]Vart  v.  Price,  14  Abb.  4,  n. 


Tenants  in  common  of  personal  proper^, 
must  join  in  trespass  or  trover  Ibr  taking  or 
converting  the  same.  Oock  v.  Keneda,  29 
Barb.  120;  Bieey.  HoOenbeok,  19  Barb.  664; 
Wheehoruiht  v.  Depeyster,  1  Johns.  471;  Pm^ 
nam  v.  Wise,  I  HiU,  234. 

In  such  cases  the  objection  of  nonjoinder 
should  be  taken  by  demurrer  or  ^ea  in  abate- 
ment; but  if  not  80  taken,  the  defendants  can 
not  raise  the  objection  afterward,  when  thoeo 
sue  who  should  have  been  joined  in  the  first 
action.    Gases  cited  above,  and  5  Hill,  59,  n. 

Joint  owners  of  a  vessel  must  sue  together 
for  the  hire  of  such  vessel.  Coster  v.  New  York 
4  Erie  BaOnad  Co.  ZAbh,  3^2.  Or  for  freight 
carried  by  such  vessel.  BonneU  v.  Walsh,  33 
N.  Y.  (6  Tiff.),  43 ;  MerriU  v.  WaUh,  32  N. 
Y.  (5  Tiff.),  686. 

See  Laws  1864,  ch.  43. 

See  §  118,  note  I,  subd.  a. 

A  settlement  of  the  action  by  one  joint 
tenant,  without  the  consent  of  the  other,  will 
only  enure  as  a  settlement  of  the  damages  be- 
longing to  the  party  settling.  Chek  t.  Ken^ 
eda,  29  Barb.  120. 

See  §  121  and  notes  thereto,  post 

e.  Bond.  Where  a  statutory  bond  is  g|^«n 
to  several  attaching  creditors,  under  2  R.  S. 
12,  §  57,  any  one  of  such  creditors  mav  sue 
on  such  bond,  in  the  joint  name  of  all  the 
obligees,  in  respect  to  sll  their  demands,  or  in 
his  own  name  in  respect  to  his  individual  de- 
mand. Pearee  v.  Hikihcock,  2  K.Y.  (2  Oomst.), 
388;  overruling  AmM  v.  TaUmadge,  19 
Wend,  527. 

In  an  action  upon  an  injunction  bond,  .all 
the  obligees  rs^  join  as  plaintiffs,  although 
their  claims  n^y  diflfer  in  character  and 
amoimt,  Loomis  v.  Broivn,  16  Barb.  325. 

d,  Paxtners.-^The  t^rms  of  §  111  aro 
imperative,  except  as  proyided  in  ^  113.  and 


§  118.] 
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las 


evwj  ^{witiMr,  wbether  ftdtiTe  <Hr  donBant, 
open  or  flaeret,  u  a  neeessaiy  |Mu-ty  in  an  ao- 
tioB  to  the  recorerj  of  «  pttrtnerahip  debt. 
Secar  T.  iGT^Ifer,  4  Duer,  416. 

But  suits  in  relation  to  the  afikirs  of  a  limit- 
ed partnership,  may  be  brought  by  and  against 
the  general  partners,  without  reference  to  the 
otheni.  1  B.  S.  776,  §  14.  See  Laws  of  1864, 
ch.  43.  See  also  Sckuitm  t.  Lord,  4  £.  D. 
Smith,  206. 

The  members  of  a  hose  company  in  the  city 
of  New  York  are  not  partners,  nor  have  they 
such  a  community  of  interest  as  to  enable 
them  to  sue  Jointly  for  libel.  CHraudY,  Beach, 
3  £.  D.  Smith,  337. 

e.  Saseoutors. — One  of  several  executors 
may  cite  Us  co-executor  before  the  surrogate, 
or  maintain  an  action  against  him  in  equity 
for  an  aecounting.  Wood  y.  Brown,  34  N.  Y. 
a  Tifi'.),  337,  (344) ;  but  see  41  N.  Y.  (2 
Hand),  46. 

Co-executors  must  all  join  in  actions  to  re- 
cover debts  due  to  the  estate,  if  letters  testa- 
mentary have  been  issued  to  them  and  they 
have  properly  qualified.  Scrantom  v.  Fa/rmeri 
and  Meekamee  Bank  of  Rochester,  33  Barb. 
527;  S.  G.  AfTd,  24  N.  Y.  (10  Smith),  424. 
Those  to  whom  letters  testamentary  have  not 
been  granted  and  who  have  not  quaufied,  need 
not  be  joined.  Laws  of  1838,  ch.  149;  Moort 
V  WUUU,  2  Hilt.  522. 

An  executor  or  administrator  may  sue  indi- 
vidually or  in  his  representative  capacity,  on  a 
note  given  him,  on  account  of  the  estate  of  his 
testator  or  intestate.  Merritt  v.  Searnan,  6  N. 
Y.  (2  Sold.),  168 ;  Bright  v.  Currie,  5  Sandf. 
433 ;  S.  G.  10  N.  Y.  Leg.  Obs.  104. 

/.  Crreditors  of  a   corporatLon,  if 

they  have  a  common  interest,  are  proper, 
though  not  necessary  parties  to  a  complaint. 
Conro  V.  Port  Henry  Iron  Company,  12  Barb. 
27,  (58) ;  and  cases  there  cited. 


ff'  Nuisance. — ^If  a  nuisance  is  a  common 
injury,  several  parties  who  reside  in  the  neigh- 
borhood may  join  in  an  action  to  restrain  it. 
Brady  v.  Weeks,  3  Barb.  157 ;  Peck  v.  Elder, 
3  Sandf.  126. 

h.  Trust  fund. — ^Where  a  fund  is  in  the 
hands  of  a  trustee,  with  directions  to  pay  it 
over  to  the  different  persons  in  different 
proportions,  all  who  are  thus  interested  are 
proper  parties  to  an  action  against  the  trustee ; 
and  -vfhl^  the  proportionate  share  of  each  dis- 
tributee has  been  ascertained  by  a  proceeding 
binding  on  the  trustee,  each  may  maintain 
a  separate  action  for  his  share.  General  Mu- 
tual Insurance  Co,  v.  Benson,  5  Duer,  168, 
(176.) 

Under  the  statute  to  prohibit  gaming  etc., 
each  person  ^ho  has  deposited  money  with 
a  stakeholder,  may  sue  for  and  recover  the 
same,  but  can  only  recover  the  amount  de- 
posited by  himself,  and  need  not  join  with 
him  others  who  are  interested  in  specific 
portions  of  the  deposit.  Buekman  v.  Pitcher y 
20  N.  Y.  (6  Smith),  9;  S.  G.  before,  1  N.  Y. 
(1  Gomst.),  392 ;  13  Barb.  556. 

ft.  Road  commissioners  of  separate 

towns  cannot  unite  in  an  action  to  recover  a 
penalty  for  an  encroachment  on  a  road  which 
was  OB  a  line  between  the  towns.  Bradley  v. 
Blai/r,  17  Barb.  480. 

i.  Directors  of  corporation. — Two 

directors  of  an  incor|>orated  company  cannot 
maintain  an  action,  in  which  other  of  the 
directors,  some  of  the  preferred  stockholders 
of  the  company  and  the  company  itself,  are 
made  defendants,  to  restrain  the  prosecution 
of  actions  against  the  company,  and  to  secure 
an  accounting  and  the  distribution  of  earnings, 
etc.  Chuld  V.  Thompson,  39  How.  5.  See 
notes  under  §  111,  ante. 


§  118.  [98.]  (Am'd  1849, 1867.)  Who  may  be  jotned  as  defendants. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an  interest  in 
the  controTersy  advene  to  the  plaintiff,  or  who  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the  questions  inrolved  therein ; 
and  in  an  action  to  recoyer  the  possession  of  real  estate,  the  landlord  and 
tenant  thereof  may  be  joined  as  defendants ;  and  any  person  claiming  title 
or  a  right  of  possession  to  real  estate  may  be  made  parties  plaintiff  or 
defendant,  as  the  case  may  require,  to  any  such  action. 


I.  Actions  Relatimo  to  Bkal  Estatb. 


a.  Action  by  vendee.— When  lands  are 

conveyed  under  fuU  covenant,  and  afterward 
ac  unsatisfied  mortgage  is  discovered,  the 
vendor  and  mortgagee  may  be  joined  as  par- 
ties defendant  in  an  action  to  obtain  the  mort- 
gage canceled  of  record.  Wandle  v.  Turney, 
5  Duer,  661. 

Mortgagees  of  a  tract  of  land  were  held  to 
be  improperly  joined  in  an  action  for  the 


specific  performance  of  a  contract  to  convey, 
brought  by  the  purchaser  of  a  portion  of  such 
tract.  Chapman  v.  Draper,  10  How.  367; 
S,  0.  Aff'd,  17  N.  Y.  (S  Smith),  125,  sub 
nom.  Chapman  r.  West, 

Where  A  executed  a  contract  of  sale  of 
certain  lands  to  B,  and  before  its  performance, 
an  action  was  brought  against  tne  les.sccf;  of 
the  land  to  restrain  waste«  it  was  held  that 
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both  A  and  B  were  necessary  parties  to  the 
action.  Kidd  v.  DennsMn,  6  Barb.  9,  (17.) 

In  an  action  to  set  aside  a  mortgage  as 
usurious,  the  assignee  of  the  mortgage  ma7 
properly  be  joined  as  a  party  defendant  with 
the  mort^igee.  Niiea  y.  EandaU,  2  Code  R.U. 

b.  Foreclosure  of  mortgages.— No 

man's  rights  stiall  be  finally  decided  until  he 
has  had  full  opportunity  to  appear  and  defend 
them ;  and  a  deed  given  under  a  sale  in  fore- 
closure, will  be  a  bar  only  to  those  who!  were 
parties  to  the  suit.  Denton  ▼.  Nanny,  8  Barb. 
618. 

The  owner  of  the  equity  of  redemption  of  a 
mortgage  is  a  necessary  party  in  an  action  for 
its  foreclosure,  and  that,  although  he  claims 
by  a  dged  unrecorded  at  the  time  of  the  com- 
mencement of  the  suit.  HaU  y.  JV^tson,  14 
How.  32;  S.  C.  23  Barb.  88;  QriswM  y. 
Fawler,  6  Abb.  113. 

The  objection  may  be  taken  by  answer.  lb. 

In  an  action  to  foreclose  a  mortgage,  one 
with  whom  the  mortgagor  had  contracted  to 
conYeY  the  premises,  was  held  to  be  a  proper, 
though  not  a  necessary  party  defendant. 
Crooke  y.  (yiliggins,  14  How.  154. 

Where  one  to  whom  the  premises  have  been 
couYeyed,  has  assumed  and  agreed  to  pay  the 
mortgage,  the  mortgagor  is  not  a  necessary 
party  to  the  action  to  foreclose.  Drury  y. 
Clark,  16  How.  424.  See  30  N.  Y.  (3  Tiff.), 
448. 

*'  It  is  a  general  rule  that  besides  the  parties 
to  a  mortage,  those  only  are  proper  parties  to 
a  suit  for  its  foreclosure,  who  have,  subsequent 
to  the  mortgage,  acquired  rights  or  interests 
under  the  mortgagor  or  mortgagee.  The 
plaintiff  may  also  make  prior  incumbrancers 
parties  to  the  action,  for  the  purpose  of  having 


the  amount  of  such  incumbrances  liquidated 
and  paid  out  of  the  proceeds  of  the  sale ;  <lr 
he  may,  at  his  option,  have  the  premises  sold 
subject  to  such  prior  incumbrances."  Hohomb 
Y.  Hoicofnb,  2  Barb.  20.    See  subd.  a^'mpra. 

But  a  claim  adverse  to  the  title  of  the  mort- 
gagor, and  prior  to  the  mortgage,  camiot  be 
tried  in  a  foreclosure  suit  by  joining  the 
claimant  as  a  party  defendant.  Story  v.  New 
York  it  Harlem  R.  B,  Co,  6  N.  Y.  (2  Seld.), 
85 ;  Rev*g  S.  0.  6  Barb.  419. 

The  wife  of  the  mortgagor  should  be  joined 
in  an  action  of  foreclosure,  in  order  to  bar  her 
right  of  dower,  although  the  mortgage  was 
given  for  the  purchase  money.  MiUs  v.  Van 
Voorhies,  20  N.  Y.  (6  Smith),  412 ;  10  Abb. 
152;  Rev'g  S.  G.  23  Barb.  125;  Denton  y. 
Nanny,  8  Barb.  618. 

So  of  the  wife  of  the  grantee  of  the  equi^ 
of  redemption.  lb.  See  §  114,  note  I,  subd. 
a,  ante. 

e.  Tenants  in  common. — An  interest 

in  a  pew  is  an  interest  in  real  property; 
tenants  in  common  under  a  lease  in  jperpetuity, 
are  sev^tJly  seized,  and  a  joint  action  cannot 
be  maintained  against  them  for  an  assessment. 
St,  PauPs  Church  in  Syracuse  v.  Ford,  34 
Barb.  16.    See  note  I,  subd.  b,  §  117,  ante, 

d.  Action  for  rent.  —  A  joint  action 
against  several  defendants,  may  be  brought  to 
recover  rent  reserved  upon  several  pieces  of 
land  owned  by  them  in  severalty,  and  a  seve- 
ral judgment  may  be  rendered  afi;ainst  them 
for  their  respective  proportions  of  rent.  Van 
Bensselaer  v.  Layman,  39  How.  9. 

e.  Partition.— See  §  448,  post,  and  not'»s 
as  to  joinder  of  parties  in  partition.  See 
§  455  as  to  other  actions  relating  to  real 
property. 


XL  Fraudulent  CoNVBrANOES,  Assignbcents,  etc. 


a.  Action  to  set  aside  conveyances, 

etc. — Where  the  cause  of  action  is  the  same, 
viz.,  the  fraudulent  disposition  of  the  debtor's 
property  to  the  several  defendants,  although 
in  separate  parcels,  all  the  grantees  and  in- 
cumbrancers should  be  brought  before  the 
court  in  the  same  action.  Durand  v.  Hanker- 
son,  39  N.  Y.  (12  Tiff.),  287 ;  Morton  v.  WeU, 
33  Barb.  30;  S.  C.  11  Abb.  421;  Sage  v. 
Mosher,  28  Barb.  287 ;  Beed  v.  Stiyker,  12 
Abb.  47 ;  Rev'g  S.  C,  6  id.  109 ;  Jacot  v.  Boyle, 
18  How.  106. 

Although  one  is  a  non-resident,  he  should 
be  made  a  party.  Gray  v.  Schenck,  4  N.  Y. 
(4  Comst.),  460. 

But  one  who  accepted  the  conveyanoe  in 
good  faith,  and  transferred  it  in  accordance 
with  the  trust,  need  not  be  made  a  party. 
Spicer  v.  Hunter,  14  Abb.  4. 

In  an  action  to  set  aside  an  assignment  as 
fraudulent,  the  debtor  should  be  made  a  party 
defendant.  Laun'ence  v.  Bank  of  the  Bepublic, 
35  N.  Y.  (8  Tiff.),  320;  S.  C.  31  How.  502; 
Rev'g  S.  C.  3  Rob.  142;  Wallace  y.  Eaton, 
5  How.  99;  S.  C.  3  Code  R.  161. 

As  to  when  creditors  should  be  made  par- 


ties in  such  an  action,  see  Cox  y.  Piatt,  32 

Barb.  126. 

Where  an  action  was  brought  against  the 
original  debtors  and  their  assignees,  to  set 
aside  the  assignment  on  account  of  preferences 
given  to  certain  creditors,  it  was  held  not 
necessary  to  join  such  creditors  as  parties 
defendant.  Bank  of  British  North  America 
Y.  Suydam,  6  How.  379;  S,  0. 1  Code  R.  N. 
S.  325. 

In  an  action  to  set  aside  certain  conveyances 
from  the  judgment  debtor  to  one  of  the  de- 
fendants, and  from  such  grantee  to  another  of 
the  defendants,  the  judgment  debtor  was  held 
to  be  a  necessary  party.  Shaver  v.  Brainard, 
29  Barb.  25 ;  and  see  6  N.  Y.  (2  Seld.),  190. 

b.  Action  for  accounting.  — In  an 

action  against  assignees  to  have  an  account 
ing,  and  to  substitute  certain  preferences  in 
the  distribution  of  the  trust  fund,  it  was 
held  that  the  assignors  and  creditors  of  a 
lower  class  than  the  proposed  substitution 
were  necessary  parties  defendant.  Gamer  v. 
Wright,  U  How.  144;  S.  0.  AffM,  28  How. 
92. 

c.  For  application  of  assets.— In  • 
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creditor's  suit  to  have  sssets  applied  in  pay- 
ment of  plaintiff's  judgment,  the  judgment 
debtors  must  be  made  parties  by  the  service 


of  process.  Monroe  y.  Oaheston,  etc.,  Bail 
road  Co.  19  Abb.  90. 


in.  AonoN  BY  Regeiyeb. 


a.  Against  stockholders.  — Where 

an  action  is  brought  by  the  receiver  of  any 
insolvent  insurance  company  to  recover  fraud- 
ulent dividends,  the  creditors  of  the  company 
may  be  joined  as  defendants  to  prevent  a  mul- 
tiplicity of  suits.  Osgood  v.  Laytin,  3  Keyes, 
521;  S.  C.  5.  Abb.  N.  S.  1;  37  How.  63; 


3  Trans.  App.  124;  Aff'g  S.  C,  48  Barb. 
463. 

There  must  be  some  right  to  relief  stated, 
and  some  relief  prayed,  against  him,  in  order 
to  warrant  the  joining  of  the  receiver  of  a 
bank  as  defendant  in  an  action  against  such 
bank.  Arnold  v.  Suffolk  Bank,  27  Barb  424. 


IV.  Corporations,  etc. 


a.  To  canoel  stock,— A  corporation 
may  institute  an  action  to  cancel  spurious 
certificates  of  stock,  and  the  holders  of  such 
certificates  are  properly  joined  as  defendants. 
Netp  York  4b  New  Haven  BaUroad  Co.  v. 
Schuyler,  17  N.  Y.  (3  Smith),  592 ;  ReVg  1 
Abb.  417 ;  S.  G.  again,  38  Barb.  534.  See 
also  7  Abb.  41 ;  8  id.  239. 

6.  To  apply  assets.  —  In  a  creditor's 
suit  against  a  foreign  corporation,  to  have  the 
assets  of  the  company  divided  to  pay  plaint- 
iff's judgment,  the  judgment  debtors  must 
be  made  parties  by  the  service  of  process. 
Monroe  ^  Galveston,  etc.,  BaUroad  Co.  19 
Abb.  90. 

e.  To  charge  stockholders.- In  an 

action  by  judgment  creditors  to  obtain  satis- 
faction of  their  judgment  out  of  the  individual 
property  of  stockholders,  are  other  judgment 
creditors  proper,  or  necessary  parties  plaintiff, 
query?  If  they  are,  they  cannot  be  made  par- 
ties defendant  without  .showing  why  they  are 
not  made  plaintiffs.  Young  r.  New  York  4t 


Liverpool  United  States  MaU  Steamship  Co. 
10  Abb.  229 ;  S.  C.  Aff 'd,  15  Abb.  69. 

The  corporation  itself  is  not  a  necessary 
party  defendant  to  such  an  action.  Perkins  v. 
Church,  31  Barb.  84. 

Where  judgment  has  been  obtained  against 
a  joint-stock  association,  and  execution  re- 
turned unsatisfied,  an  action  cannot  be  brought 
against  the  individual  members  of  the  associa- 
tion on  the  judgment  alone.  Whitehead  y.  Al^ 
len,  3  Trans.  App.  258 ;  S.  C.  3  Keyes,  562; 
sub  nom.  Wiiherhead  v.  Allen. 

d.  For  "an  iiyury.— Where  a  party  wag 
injured,  resulting  from  the  concurrent  negli- 
gence of  two  railroad  corporations,  he  may 
maintain  a  joint  action  against  both.  Colegrove 
V.  New  York  &  New  Haven  Bailroad  Co.  20 
N.  Y.  (6  Smith),  492;  Aff'g  6  Duer,  382. 
See  also  Creed  v.  Hartman,  29  N.  Y.  (2  Tiff.), 
591,  and  cases  there  cited;  Aff'g  S.  C.  8 
Bosw.  123  ;  also  Phelps  v.  Wait,  30  N.  Y.  (3 
Tiff.),  78 ;  Mooney  v.  Hudson  Biver  BaUroad 
Co.  5  Rob.  548.    See  note  III,  supra. 


V.  Actions  Br  and  Against  Pabtnbbs. 


a.  Dormant  partners. — ^If  the  plaintiff 

has  no  information  of  the  partnership,  the 
non-joinder  of  a  dormant  partner  cannot  be 
taken  advantage  of.  Cookingham  v.  Lasher,  2 
Keyes,  454 ;  Aff'g  S.  0.  38  Barb.  656 ;  Hwrl- 
hut  V.  Posi,  1  Bosw.  28.  Where  credit  was 
given  to  a  firm  supposed  to  consist  of  five 
persons,  but  when  m  reality  there  were  two 
other  partners,  in  the  absence  of  proof  that 
the  connection  of  these  two  was  open  and  no- 
torious, the  plaintiffs  may,  but  are  not  bound 
to,  join  them  in  the  action.  Brown  v.  BirdsaU, 
29  Barb.  549. 

h.  After  partnership  dissolved.— A 

and  B  contracted  with  a  third  party  to  sell 
for  lum  a  quantity  of  lumber  on  commission ; 
before  it  was  all  received  by  A  and  B,  A  re- 
tired from  the  partnership,  held  that  A  was 
liable  with  B  for  the  lumber  received  by  B, 
after  the  dissolution.  Briggs  v.  Briggs,  15  N. 
Y.  (1  Smith),  471 ;  Aff'g  S.  C.  20  Barb.  477. 
Udrtain  premises  were  leased  to  a  firm  con- 
sisting of  two  members,  and  before  the  expira- 
tion of  the  lease  the  firm  was  dissolved ;  they 
may  be  ioined  in  an  action  for  the  rent,  al- 
though they  agree  to  and  do  occupy  separate 


portions  of  the  premises.  HwrWut  v.  Post,  1 
Bosw.  28. 

c.  Joint  and  several  note.— A  part- 
ner who  makes  a  joint  and  several  note,  in 

the  name  of  his  mm,  may  be  sued  thereon 
without  having  his  partner  joined  with  him. 
Snow  V.  Howard,  35  Barb.  55. 

d.  After  decease  of  partner  .—Parties 

must  exhaust  their  remedy  against  surviving 
members  of  a  partnership  before  they  can 
bring  an  action  against  the  representatives  of 
a  deceased  partner,  and  in  such  case  the  com 
plaint  should  show  the  plaintiff's  inability  to 
procure  satisfaction  from  the  survivors.  Voor^ 
his  V.  ChiUPs  Ea^r.  17  N.  Y.  (3  Smith),  354; 
Aff'g  S.  0.  1  Abb.  43;  sub  nom.  Vorhies  v. 
Baater,  18  Barb.  592;  Tracy  v.  Suydam,  30 
Barb.  110 ;  DuhM  Case,  3  Abb.  177 ;  Higgins 
V.  Freeman,  2  Duer,  650.  See  Morehouse  v. 
BalUm,  16  Barb.  289 ;  contra,  Parker  v.  Jack- 
son,  16  Barb.  33. 

But  in  that  case  the  demand  was  joint  and 
several.  See  also  Bicart  v.  Townsend,  6  How. 
460;  Wright  v.  Storrs,  6  Bosw.  600;  S.  0. 
Aff'd,  32  N.  Y.  (5  Tiff.),  691;  29  How. 
573. 
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«.  In&nt  partner  .-—See  note  VII,  sabd. 

J,  tn/ra. 

/.  Between  partners.— If  one  purtner 

brings  an  action  against  another  to  dissolye 
the  co-partnership  on  the  ground  of  a  fraudu- 
lent sale  of  property  to  a  third  person,  such 
rendee  is  a  proper  party  defendant.  Webb  v. 
Hdian,  3  Rob.  625. 

Where  a  person  was  a  member  of  two  firms, 
one  of  whicn  commenced  an  action  against  the 
other,  such  party  on  refusing  to  be  a  party 


plaintiff  wis  made  a  party  defendant,  and  the* 
action  was  maintained.  Cole  ▼.  Beifnokbt  18 
N.  Y.  (4  Smith),  74. 

It  was  held  in  one  case  that  where  two  firms 
have  one  common  member,  an  action  at  law 
will  not  lie  in  favor  of  one  firm  against  the 
other,  even  if  the  common  member  assign  las 
share  of  the  claim  to  the  plainti£fs.  EngUe  t. 
Fumissy  4  £.  D.  Smith,  587;  and  see  Dedeer 
V.  Fi$mi88,  14  N.  Y.  (4  Kern.),  611 ;  ReVg 
S.  C,  3  Duer,  291. 


VI.  TOKTS. 


a.  Principal   and  aeent.— For  the 

neslisence  of  the  agent,  in  tne  absence  of  the 
principal,  by  which  an  injury  occurs,  a  joint 
action  may  be  maintained  against  them  for 
such  injury.  Phelps  y.  Wmi,  30  N.  Y.  (3 
Tiff.),  78 ;  Oreed  v.  Hartmemm,  29  N.  Y.  (2 
Tiff.),  591;  Aff'd  S.  C,  8  Bosw.  123;  Mimt- 
fort  ▼.  Huahee,  3  £.  D.  Smith,  591.  See 
Mooneif  ▼.  Hudeon  River  R.  R.  Co.f  5  Rob.  648. 

h.  Joint  trespass. — Where  two  or  more 
ire  liable  for  one  and  the  same  trespass,  they 
may  be  sued  together  or  separately.  Kaaeof^ 
T.  People  ex  rtl  Reaae,  44  Barb.  347.  Thus, 
a  sheriff,  for  the  trespass  or  misfeasance  of  his 
d^uty,  is  liable,  and  they  may  be  joined  in  an 
action  Uierefor.  Waterbury  v.  WeeterveU,  9  N. 
Y.  (5  Seld),  598 ;  King  t.  Orser,  4  Duer,  431 ; 
eoniray  MonUonr.NorUmj  5  Barb.  286. 


c.  ConTersion.  —  Where  a  yea-tv  has 
wrongfully  obtained  possession  of  goods,  and 
has  transferred  them  to  another,  both  parties 
may  btf  joined  in  an  action  for  the  wrong. 
Nif^toU  T.  MiehaO,  23  N.  Y.  (9  Smith),  264. 
See  also  Thomat  r,  Rumteyy  6  Johns.  26. 

d*  Slander. — As  a  genml  rule,  an  action 
for  slander  will  not  lie  acainst  two,  though  an 
action  for  publishing  a  libel  may.  ThofMi  ▼. 
Rumsey,  6  Johns.  ^ ;  Forsyth  t.  Edmistan, 
2  Abb.  430.    See  note  IV,  subd.  d,  supra, 

e,  Tiolation  of  trade  mark.— In  an 

action  for  the  violation  of  a  trade  mark,  not 
only  the  publishers,  but  the  vendors  thereof, 
may  be  joined  in  an  action  to  restrain  the  use 
of  the  same.  Matsdl  r.  Flanagan,  t  Abb.  N 
S.459. 


VII.   MiSpELLANBOtTS  AcnOKS. 


a.  By  an  assl^ee. — ^It  seems  that  in 
an  action  by  the  assignee  of  a  demand  it  is  not 
neoeaaaiy  to  make  the  plaintiff's  assignor  a 
party  defendant,  in  order  to  protect  the  parties 
from  another  action  in  which  the  execution  of 
the  assignment  might  be  denied.  But  there 
may  be  cases  where  the  court  would  order  the 
assignor  to  be  made  a  party.  Freetnan  v.  New- 
ton, 3  E.  D.  Smith,  246. 

The  court  will  not  order  the  assignor  to  be 
brought  in,  in  order  to  compel  an  accounting. 
AUen  T.  Bmith,  16  N.  Y.  (2  Smith),  415. 

h.  Against  heirs. — Although  the  heirs 
of  an  intestate  are  not  joint  debtors  in  respect 
to  debts  of  their  ancestor,  yet  they  must  be 
sued  jointly  for  such  debt.  Kellogg  v.  Olmr 
8ted,  6  How.  487 ;  Laws  1837,  ch.  460,  §  73. 

c.  Against  next  of  Mn. — Actions  to 
recover  the  value  of  assets  paid  to  next  of 
kin  of  any  deceased  person,  may  be  brought 
against  all  the  relatives  jointly,  or  one  or 
more  of  them  for  the  amount  received  by 
each.  2  R.  S.  470,  (451,)  §  25.  See  Mer- 
ehaiit^  Insurance  Co.  v.  Hinman,  34  Barb. 
410. 

d.  Against  executors.—- When  an  ac- 
tion is  brought  to  recover  a  legacy,  all  persona 
interested  in  the  residue  should  be  joined  as 
defendants.  TonneOe  v.  HaU,  3  Abb.  205; 
Trustees  of  Auburn  Theological  Seminary  v. 
KeUogg,  16  N.  Y.  (2  Smith),  83 ;  Rev*g  S.  G. 
20  Barb.  321,  sub  nom.  Trustees  of  Auburn 
Seminary  v.  Cole, 


When  the  object  Is  to  charge  the  legacy  oi 
the  real  estate,  all  the  legatees  should  l^  made 
parties.  HaUeU  v.  Haiktt,  2  Paige,  15.  But, 
as  a  general  rule,  a  legatee  mav  sue  an  execu 
tor  tor  his  own  particular  legacy,  without 
joining  other  legatees  or  the  residuary  lega- 
tees, unless  an  accounting  is  necessary.  CVo- 
mer  v.  Pinekney,  3  Barb.  ch.  466. 

When  the  fund  is  not  sufficient  to  pay  all, 
then  all  interested  should  be  made  partiea. 
Towner  v.  Toolcy,  38  Barb.  598,  (607.) 

If  the  executor  pays  a  legacy  to  a  third 
person  for  the  benefit  of  the  legatee,  in  an  ac- 
tion against  the  executor  to  recover  such 
legacy,  such  t^iird  person  need  not  be  made  a 
party  to  Uie  action.  Gleason  v.  Thayer,  24 
Barb.  82. 

See  §  117,  note  I,  subd.  e,  ante. 

e.  Parties  to  same  instrument— 

Where  parties  are  liable  on  the  same  instru- 
ment, as  a  lessor  and  one  who  guarantees  the 
performance  of  the  lessor's  covenants,  they 
may  be  sued  jointly.  Ca/tman  v.  Floss,  23  M. 
Y.  (9  Smith),  286. 

See  §  120,  and  notes  thereto,  post 

See  also  Le  Roy  v.  Shaw,  2  Duer,  626. 

Where  a  guarantee  was  written  on  a  note, 
it  was  held  that  the  maker  of  the  note  and 
the  guarantor  could  be  joined  in  an  action  on 
the  note.  BrewsUr  v.  SOenoe,  8  N.Y.  (4  Seld.), 
207  ;  Aff 'g  S.  G.  *  11  Barb.  144 ;  AlUgn  v 
Fosgate,  11  How.  218. 

Where  there  are  two  distinct  contract^*  al- 
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thoa^  on  the  same  paper,  if  in  separate  in- 
struments, the  principal  and  surety  cannot  be 
sued  jointly.  Phaimi  y.  Din^ee^  4  £.  D .  Smith, 
379 ;  De  Bidder  y.  Schermerkom,  10  Barb. 
638. 

/.  StayiXLS  proceedilXSS.— If  an  appli- 
cation is  made  to  the  court  to  stay  proceed* 
ings  in  an  action  on  the  ground  that  there  is 
another  action  pending  embracing  the  same 
matters,  the  application  will  not  oe  granted. 
Where  the  parties  to  the  two  actions  are  not 
the  same,  and  where  it  does  not  appear  that 
the  entire  relief  sought  in  the  second  action 
could  be  fiiyen  in  the  other.  People  y.  The 
Northern  Baaroad  Co,  53  Barb.  9B,  (121.) 

AU  the  defendants  in  an  action  in  which 
judgment  is  recoyered,  should  be  made  par- 
ties to  an  action  brought  to  stay  proceedmgs 
on  such  judgment.  Heldf  too,  that  such  an 
action  should  not  be  sustained.  Botoers  y. 
TMmadge,  26  How.  599,  n. ;  Aif' g  S.  C.  16 
How.  325. 

g.  Separate  transfers  of  property. 

Where  securities  were  left  with  a  party  to  oe 
sold  or  hypothecated  for  kMms,  and  such  party 
improperly  transferred  such  property  to  ten 
other  persons,  hdd,  in  an  action, against  all 
such  parties,  for  relief  against  each,  that  the 
ten  transferees  were  improperly  joined.  Lex^ 
wgton  lit  Big  Sandg  if.  jf).  do.  y.  Goodman, 
25  Barb.  469;  S.  0.  15  How.  85;  5  Abb.  493. 

A.  Foreign  State.— Although  a  forei^ 
State  cannot  be  sued  in  the  courts  of  this 
State,  yet  it  may  be  joined  as  defendant  in 
order  to  giye  it  an  opportunity  to  appear,  and 
to  enable  the  court  to  decide  more  equitably 
as  to  the  rights  of  the  other  parties.  Ma/mmig 
y.  State  of  Nieatragua,  14  iiow.  517. 

t.  Action  to  vacate  award.— Arbi- 
trators need  not  be  joined  in  an  action  to  ya- 
cate  an  award.  Knowlton  y.  MiddeSy  29  Barb. 
465.  See  9\ao  Van  Corikmdtr.Underhia,  17 


Johns.  405;  2W»&mS y.  Ifartin, 2  Daly,  430 ; 
S.  C.  37  How.  20. 

i.  Infaat's  contract.— Where  a  party 
pleads  the  non-joinder  of  his  co-partner  as  de- 
fondant  in  an  action  on  contract,  a  reply  thai 
such  co-partner  was  an  infant,  was  held  bad  on 
demurrer.  Sloeum  y.  Hooker,  13  Barb.  536 ;  10 
N.  Y.  Leg.  ObB.  ^ ;  Rey'g  12  Barb.  563 ;  S.  G. 
6  How.  167. 

*.  Action  for  an  account.— Where 

an  account  of  the  whole  fund  must  be  taken, 
and  there  are  other  parties  to  whom  the  de- 
fendant would  haye  to  render  a  similar  ac- 
count, he  may  object  that  such  parties  are  not 
joined,  and  tiie  objection  will  oe  sustained. 
Thus,  where  one  of  seyeral  harbor-masters 
brought  an  action  against  another  of  them  for 
an  aoeount  of  fees  collected  by  him  in  such 
capacity,  hM  that  all  the  harbor-masters 
should  be  parties.  Dean  y.  CkamberUn,  6 
Duer,  691. 

I.  To  recover  possession  of  prop- 

erty. — ^The  fraudulent  purchaser  of  goods 
and  those  to  whom  he  has  transferred  such 
goods  in  trust  for  creditors,  are  liable  in  a 

r'  tint  action  by  the  yendor.  Jeeeop  y.  MiUer, 
Keyes,  321. 

m.  To  restrain  the  vlolatiQn  of  a 

covenant,  in  a  lease,  which  coyenant  was, 
that  the  premises  should  not  be  used  for  pur- 
poses eztra-hazardous  on  aoeonnt  of  fife,  the 
action  is  properly  brought  agMnst  the  lessees 
and  their  tenants  jointly:  CftUUan  y.  Norton, 
6  Rob.  546. 

«.  Objection. — When  there  is  an  impro- 
per joinder  of  parties  defendant,  the  objection 
may  be  taken  by  a  motion  to  strike  out  the 

rirty  improperly  joined.  Baikg  y.  Eaeterly, 
How.  495. 

When  the  objection  may  be  taken  by  de* 
murrer,  see  notes  to  §  Impost, 


§  119.  [99.]  (Am'd  1849.)  Parties  united  in  interest^  when  to  be  joined; 
when  one  or  more  may  eue  or  defend  for  the  whole^ 

Of  the  parties  to  the  action,  those  who  are  united  in  interest  must  be 

joined  as  plaintiff  or  defendants ;  but  if  the  consent  of  any  one  who 

should  have  been  joined  as  plaintiff,  cannot  be  obtained,  he  may  be  made  a 

defendant,  the  reason  thereof  being  stated  in  the  complaint,  and  when  the 

question  is  one  of  a  commop*  or  general  interest  of  many  persons ;  or  when 

the  parties  are  very  numerous  and  it  may  be  impracticable  to  bring  them 

all  before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of  the 

whole. 

I.  Of  the  Joining  of  Pabtiss. 


a.  Unity  of  interest.— The  test  of  the 

unity  of  interest  referred  to  in  this  section,  is 
that  joint  connection  with,  or  relation  to  the 
subject-matter  which,  by  the  established  prac- 
tice of  the  common  law  courts,  will  preclude 
a  separate  action;  it  refers  to  sudi  cases  as 
joint-tenants,  co-trustees,  partners,  joint- 
owners  or  joint-contractors  simply.  Jones  y. 

18 


Fekh,  3  Bosw.  63 ;  Bw^mam  y.  Brett,  85 
Barb.  596;  S.  0.  22  How.  233 ;  13  Abb.  119. 

6.  Co-defendant.— It  is  the  right  of  a 

Srty  sued  to  require  that  any  person  jomtiy 
ble  with  him,  shall  be  made  a  co-defendant, 
and  the  omission  to  do  so  on  the  part  of  the 
plaintiff  is  a   complete   bar  of   tne   action. 
Wooeter  y.  Chamberlin,  28  Barb.  602. 
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c.  Judgment  debtor.— Where  •  smt 

WIS  brought  by  the  receiver  of  a  judgment 
debtor  to  set  aside  a  oonyejruice  made  by  such 
judgment  debtor  to  one  of  the  defendants, 
and  a  subsequent  conveyance  of  the  same 
premises  from  such  grantee  to  another  of  the 
defendants,  as  fraudi^ent,  it  was  held  that  the 
judgment  debtor  should  have  been  united 
with  the  two  named  defendants  as  a  party. 
Shaver  v.  Brainard,  29  Barb.  25. 

A  judgment  debtor  may  be  made  a  party  in 
an  action  by  an  attorney  against  his  client  for 
a  lien  upon  the  judgment  for  costs,  collusion 
not  being  charged.  Adams  v.  Fox,  40  N.  Y. 
(1  Hand),  577;  Rev'g  S.  C.  40  Barb.  442; 
27  How.  409. 

d.  Joint  assignees.— Wha«  the  jdint 

assignees  of  leases  had  divided  the  parcels 
between  themselves,  by  giving  and  receiving 
quit-claim  deeds  in  an  action  for  rent,  the 
assignees  were  both  joined,  the  plaintiff  being 
i^orant  of  the  extent  of  each  defendant's 
title  and  liability  as  agreed  upon  between 
themselves.  Van  Rensselaer  v.  Layman^  10 
How.  505. 


e.  Residents  of  different  States.— 

Where  joint-debtors  reside  in  different  States, 
those  residing  in  one  of  the  States  may  be 
joined  in  an  action  without  joining  the  non- 
residents, and  a  jud^ent  so  obtamed  is  no 
bar  to  a  recovery  against  the  others  in  another 
State.  Brwm  v.  BWdsaUy  29  Barb.  549. 

/.  Executors  of  deceased  oo-tenant. 

Tenants  in  common,  whether  part  owners  of 
vessels  or  of  other  property,  must  join  in  an 
action  for  conversion ;  and  after  the  action  is 
commenced,  and  one  of  the  part  owners  dies, 
his  executor  must  not  be  joined  as  plaintiff 
in  the  remainder  of  the  suit.  Bwinam  v. 
Bret^  35  Barb.  596;  S.  C.  22  How.  233;  13 
Abb.  119. 


I 


f.  Remaindermen.— Under  1 R.  S.  750, 
,  a  remainderman  may  sue  for  damages 


y  injury  done  to  the  inheritance  without 
joining  the  owner  of  the  intervening  estate. 
Van  Deusen  v.  Young,  29  N.  Y.  (2  Tiff.},  9 ; 
Rev'g  S.  G.  29  Barb.  9. 


h.  Common  law  rule. — The  old  rule 

that  persons  only  severally  liable  could  not  be 
included  in  the  same  action  as  parties  defend- 
ant, is  not  dfected  by  this  section ;  and  the 
only  exception  to  the  common  law  rule  is  in 
case  of  parties  to  bills,  notes,  etc.,  §  120, 
post;  nor  does  §  167  change  the  rule.  LeMoy 
v.  Shaw,  2  Duer,  626. 

i.  Hostile  interests.- It  is  said  that 

hostile  interests  will  prevent,  the  joining  of 
parties  plaintiff,  but  this  occurs  only  when 
one  of  the  plaintiffs  has  a  claim  in  the  case, 
which  is  antagonistic  to  the  claim  of  another. 
Brooks  V.  Peck,  38  Barb.  519 ;  Grant  v.  Van 
Schoonhoven,  9  Paige,  254. 

j.  Interests  not  mutual.  — An  indi- 
vidual, not  a  party  to  an  entire  contract,  can- 
not be  joined  as  one  of  the  parties  defendant 
in  an  action  on  the  contract.  Terhy  v.  Kirk- 
Patrick,  2  Rob.  227. 

k.  Statute  of  llmitati9ns.— A  person 

jointly  liable  must  not  be  omitted  because  the 
plaintiff  anticipates  that  such  person,  if  made 
one  of  the  parties  defendant,  would  set  up  the 
statute  of  limitation.  Hyde  v.  Van  Valken- 
burgh,  1  Daly,  416. 

I.  Joint-Ownership. — ^When  one  of  the 
part  owners  of  a  vessel  has  received  his  share 
of  a  demand,  he  need  not  be  made  a  party 
plaintiff  in  a  suit  on  the  same  demand  institu- 
ted by  another  part  owner.  Bishop  v.  Edmis- 
ton,  16  Abb.  466 ;  Rev'g  S.  G.  13  Abb.  346. 

m.  Purchaser  of  mortgaged  chat- 
tels.— ^Whether  a  purchaser  of  mortjpkged 
chattels  can  be  made  a  party  defendant  in  an 
action  for  damage  causini  by  sale  of  the  chat- 
tels against  the  parties  who  made  and  direct- 
ed the  sale,  query  ?  Manning  v.  Monaghan, 
23  N.  Y.  (9  Smith),  539 ;  Rev'g  S.  0. 1  Bosw. 
459. 

n.  Eyectment  for  rent  may  be  brought 
bygone  of  six  heirs,  who  hold  as  tenants  in 
common,  lands  subject  to  a  rentrcharge,  and 
right  of  re-entering  upon  non-payment  of  the 
rent.  Cruger  v.  McClaughry,  51  Barb.  642. 


n.  Pabtt  made  either  Plaintiff  or  Defendant. 


a.  Assignor. — Where  there  were  prima- 
rily four  assignees  for  the  benefit  of  creditors, 
and  an  agreement  was  enterednnto  with  one 
Gandee,  by  which  certain  real  estate  so  as- 
signed to  them,  should  be  conveyed  to  him 
subject  to  specified  conditions;  and,  subse- 
quently, one  of  the  assignees  died ;  the  con- 
veyance was  executed  by  the  survivors ;  and 
one  of  these  surviving  trustees  (or  assignees), 
assigned  all  his  ri^ht,  title  and  interest  in  the 
trust  estate  to  his  co-trustees  ^the  two  re- 
maining assignees),  it  was  7^eld,  that  in  an 
action  against  Candee  on  the  covenants  and 
agreements  accompanying  said    conveyance, 


all  three  of  the  surviving  trustees  should  have 
been  made  parties — ^the  subsequent  assignor, 
either  as  plaintiff  or  defendant.  Thatcher  v. 
Candee,  3  Keyes,  157  ;  S.  G.  33  How.  145. 

b.  Non-consenting  plaintiff.  —  The 

defendant's  firm  were  indebted  to  the  plaint- 
iff's firm  upon  an  account  stated  and  settled 
between  them.  In  an  action  on  the  account, 
one  of  the  individuals,  a  member  of  both 
firms,  refused  to  be  joined  as  plaintiff  and 
was  made  a  defendant — the  joinder  was  sus- 
tained. Cole  V.  Reynolds,  18  N.  Y.  (4  Smith), 
74. 


m.  When  One  Mat  Sue  for  Aix. 


a.  Reason  of  the  rule.— The  rule 
which  permits  the  (Nnission  of  parties,  and  the 


filing  of  a  bill  by  one  in  behalf  of  all  the 
others,  is  founded  on  necessity,  and  is  ostab- 


^§  120,  121.] 
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lished  to  prayent  a  fkilare  of  justice  which 
could  not  be  otherwise  EToided.  Bauton  y. 
City  of  Brooklyn,  15  Barb.  375,  391 ;  S.  0.  7 
How.  198 ;  Smith  y.  Lockwood,  13  B&rb.  209 ; 
S.  0.  10  N.  Y.  Leg.  Obs.  232;  1  Code  R.  N. 
S.  319 ;  McKenzie  y.  L'Amoreaux,  11  Barb. 
516;  Boosevdt  y.  Vamunh  12  How.  469; 
Wood  Y.  Drapery  4  Abb.  322;  24  Barb.  187 ; 
Kirk  Y.  Toungy  2  Abb.  453 ;  Toumer  y.  TooUy, 
ZS  Baib.  598. 

h.  Numbers  alone  insufficient.  — 

If  the  number  of  the  plaintiffe  is  thirty-fiYe, 
but  it  is  still  practicable  for  them  to  appear, 
although  incouYenient,  they  should  appear  by 
their  indiYidual  and  rei^  names.  Kirk  y.  YounOy 
2  Abb.  453 ;  Habicht  y.  Pemberton,  4  Sand. 
657 ;  Coe  y.  Beckwithy  10  Abb.  296 ;  S.  0. 
31  Barb.  339 ;  19  How.  398.  . 


c.  Community  of  interest  neces- 
sary.— In  all  these  cases  the  right  to  assert 
or  to  protect  which  the  suit  is  brought,  is 
one  which  exists  against  them  all,  or  the  obli- 
gation to  be  enforced  is  common  to  them  all ; 
theny  if  it  is  impracticable  to  bring  them  all 

before  the  conr^  one  may  sue  or  defend  for 
aU.  Beid  y.  The  EvergreenSy  21  How.  319. 

d.  Preferred  creditors.— Where  the 

creditors  are  so  numerous  as  to  make  their 
appearance  impracticable,  an  action  maY  be 
brought  by  preferred  creditors  in  behalf  of 
themselYCS  and  the  rest.  Brooks  y.  Pecky  38 
Barb.  519.  A  dissatisfied  creditor  may  bring 
his  action  alone  to  set  aside  an  assignment ; 
he  need  not  sue  for  the  benefit  of  himself  and 
the  other  creditors.  Oreene  y.  Brecky  32  Barb. 
73;  ReY'g  S.  C.  10  Abb.  42. 


.  S  120.  [100.]  PlcdrUiff  may  me  in  one  action  the  different  parties  to 
commercial  paper. 

Persons  severally  liable  upon  the  same  obligation  or  instiniment,  includ- 
ing the  parties  to  bills  of  exchange  and  promissory  notes  may,  all  or  any 
of  them,  be  included  in  the  same  action,  at  the  option  of  the  plaintiff. 


a.  Sonde. — This  section  applies  to  ac- 
tions on  bonds.  Brainard  y.  JoneSy  11  How. 
569.  See  33  How.  80,  and  cases;  Carman  v. 
PUuSy  23  N.  Y.  (9  Smith),  286. 

h.  Effect  of  joix^ng.  — The  plaint- 
ifis  are  aUowed  to  sue  all  the  parties  to 
the  note  in  a  single  action  for  couYenience 
sake,  but  that  does  not  make  them  jointlj 
liable.  Alfred  y.  WaikinSy  I  Code  R.  N.  S. 
343. 

The  contract  of  indorsers  is  independent  and 
distinct  from  that  of  the  maker,  and  although 
the  statute  gives  the  right  of  action  against 
aU  parties  to  the  note  in  a  single  suit,  it  pre- 
serves the  relations  of  the  parties,  and  does 
not  make  them  joint  debtors.  Farmers^  Bank 
of  Amsterdam  v.  Blair,  44  Barb.  642 ;  Kekiey 


Y.  Bradburvy  21  Barb.  531-540;  Aff'g  S.  G. 
12  N.  Y.  L^.  Obs.  222. 

e.  Persons  in  different  capacities. 

The  executor  of  an  indorser  and  the  maker  of 
a  note  may  be  sued  in  the  same  action,  since 
they  are  liable  on  the  same  note,  though 
charged  in  different  capacities;  but  separata 
judgments  must  be  entered  against  them. 
ChurchiU  y.  Trc^ppy  3  Abb.  306. 

d.  Action  for  damages.— Where  a 

subsequent  indorser  prosecutes  a  prior  indor- 
ser for  damages  he  has  sustained  in  a  suit  on 
the  note,  the  action  is  not  on  the  notey  but  for 
money  paidy  and  does  not  come  within  this 
section  authorizing  the  plaintiff  to  unite  the 
parties  to  the  note  in  a  single  suit.  Barker  y. 
Cassidy,  16  Barb.  177. 


§  131.  [101.]  (Am'd  1849,  1857,  1862,  1869,  1870.)  Action,  when  not  to 
abate  by  death,  mamage  or  other  disability,  etc,  ;  proceedings  in  such  case. 

No  action  shall  abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  any  interest  therein,  if  the  cause  of  action  sur- 
vive or  continue.  In  case  of  death,  marriage,  or  other  disability  of  a  party, 
the  court  on  motion,  at  any  time  within  one  year  thereafter,  .or  afterwards 
on  a  supplemental  complaint,  may  allow  the  action  to  be  continued  by  or 
against  his  representative  or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  shall  be  continued  in  the  name  of  the  original 
party,  or  the  court  may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action. 

After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong,  such  action 
idhall  not  abate  by  the  death  of  any  party,  but  the  case  shall  proceed  there-' 
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after  in  the  same  manner  as  in  cases  where  the  cause  of  action  now  survives 
by  law. 

At  any  time  after  the  death,  marriage,  or  other  -disability  of  the  paily 
plaintiff,  the  court  in  which  an  action  is  pending,  upon  notice  to  such  per- 
sons as  it  may  direct,  and  upon  application  of  any  person  aggrieved,  may, 
in  its  discretion,  order  that  the  action  be  deemed  abated  unless  the  same  be 
continued  by  the  proper  parties,  within  a  time  to  be  fixed  by  the  court,  not 
less  than  six  months  nor  exceeding  one  year  from  the  granting  of  the  order. 
And  where  judgment  has  heretofore  or  shall  hereafter  be  recovered  for  the 
possession  of  real  property,  and  the  party  recovering  said  judgment  shall 
have  died  subsequent  to  the  recovery  thereof,  his  successor  in  interest  in 
said  land,  whether  by  grant,  devise  or.  inheritance,  may  revive  said  judg- 
ment and  enforce  the  same  by  execution,  on  motion,  within  one  year  after 
said  death,  or  afterwards  on  supplemental  complaint. 

Where  an  intestate,  not  being  an  inhabitant  of  the  State,  shall  die  out  of 
this  State,  not  leaving  assets  therein,  and  there  shall  be  pending  in  the 
supreme  court,  or  in  the  court  of  appeals,  an  appeal  brought  by  such  intes- 
tate from  a  judgment  against  him,  the  court  in  which  said  appeal  is  pending 
may  order  the  judgment  appealed  from  affirmed,  with  costs,  unless  the 
attorney  for  the  intestate  on  said  appeal  procure  said  action  lo  be  revived, 
within  six  months  after  notice  to  perfect  such  appeal,  by  the  substitution 
of  a  representative  of  said  intestate  in  said  action. 

L  Dbath  of  a  Pabtt. 
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a.  Death  of  sole  plaintiflT.— Where 

the  eafose  of  actioii  suiriyee  the  death  of  the 
plaintiff,  the  action  does  not  abate  and  the 
defendant  is  entitled  to  have  the  suit  oontinaed 
by  the  representatives  of  the  deceased.  Btdge- 
way  V.  BuUdey,  7  How.  269.  No  acti<m  wiU 
abate  by  the  death  of  the  plaintiff*  if  the  cause 
of  action  would  have  survived  to  his  repre- 
sentatives. PaUer  v.  Vem  Vranken,  36N,Y. 
(9  Tiff.),  619;  S.  G.  2  Trans.  App.  73.  The 
role  as  to  parties  now  is  very  nearljr  the  former 
chancery  rule,  and  when  the  Code  is  silent  the 
chancery  practice  is  to  be  followed ;  and  when 
the  suit  has  been  suspended  over  a  year  after 
death  of  the  party,  and  the  action  is  continued 
by  a  supplemental  complaint  after  the  close  of 
the  year,  the  former  chancery  practice  is  the 
correct  mode  of  proceeding.  Cfreene  v.  Bates, 
7  How.  296.  In  a  suit  in  e<)uity,  the  defendant 
is  entitled  to  have  the  suit  revived  and  con- 
tinued by  the  personal  representatives  of  the 
deceased,  or  to  have  the  biU  dismissed  with 
costs,  or  otherwise.  Banta  v.  Marcdlua,  2 
Barb.  373.  In  England  it  was  decided  that, 
a  sole  plaintiff  having  died,  on  the  implication 
of  the  defendant  an  order  might  be  entered 
that  the  administrator  should  revive,  or  that 
the  bill  should  be  dismissed '  irtifAow^  eagte. 
Chawick  v.  Dimes,  43  Eng.  Gh.  Rep.  (3  Bea- 
van),  290.  The  sUtute  (2  R.  S.  115  §  14) 
does  not  compel  the  successor  of  another  ad- 
ministrator to  continue  an  action  commenced 
by  his  predecessor,  but  the  continuance  is  op- 
tMHial.  Bain  v.  Pine,  1  HiU,  615. 


The  defendant  cannot  move  to  dismiss  the 
complaint  in  an  action  which  survives  the 
death  of  the  plaintiff  until  the  suit  has  been 
revived  either  by  the  motion  of  the  represent- 
atives of  the  decedent  or  by  the  order  of  the 
court  at  the  instance  oi  the  defendant.  The 
course  of  the  defendant,  if  he  wishes  to  pro- 
ceed with  the  case,  is,  to  obtain  an  order  re- 
quiring the  action  to  be  continued  in  the  name 
of  the  personal  representative  of  the  plamUff, 
or  to  show  cause  why  the  complaint  should 
not  be  dismissed.  Jarvia  v.  Fetch,  14  Abb. 
46.  Leave  granted  to  file  a  supplemental 
complaint  does  not  imply  that  the  original 
action  is  absorbed  in  the  new  one,  or  estab- 
lish the  plaintiff^s  right  to  sue  for  the  same 
cause  of  action.  It  is  necessary  to  determine 
whether  the  party  filing  the  supplemental  bill 
is  entitled  to  succeed  to  the  rights  of  the  ori- 
ginal plaintiff  before  the  original  issues  can  be 
passed  upon.  Bobbins  v.  Wells,  18  Abb.  191 ; 
S.  G.  1  Rob.  666;  26  How.  15.  After  the 
death  of  the  party  plaintiff  no  further  pro- 
ceedings can  be  taken  until  the  order  of  revival 
is  obtained ;  and  where  the  plaintiff  moved  to 
strike  out  the  answer  of  the  defendant  and 
after  the  motion  had  been  argued  and  submit- 
ted to  the  court,  he  died,  heid  that  no  order 
could  be  entered  striking  out  the  answer  until 
an  order  was'  obtained  for  revival.  JReedv. 
Butler,  11  Abb.  128.  But  the  death  of  a  party 
after  verdict,  or  after  interlocutory  judgment, 
does  not  prevent  the  entering  of  it  up  in  the 
manner  prescribed  by  statute,  id.  Nor  does 
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the  death  of  %  party  alter  report  of  referee 
render  it  necessary  to  make  his  representatives 
parties  to  the  suit  before  judgment  can  be  en- 
tered. Scranton  t.  Baxter,  3  Sandf.  660 ;  S. 
G.  1  Code  R.  N.  S.  88. 

After  a  regular  decree  in  a  suit  to  foreclose 
a  mortgage,  the  referee  may  go  on  and  sell  the 
premises  in  pursuance  of  the  decree,  and 
execute  a  deed  to  the  purchaser,  though  the 
plaintiff  die  before  the  completion  of  the  sale 
and  execution  of  the  deed,  the  action  need 
not  be  revived.  Lynde  v.  O'DofweU,  21  How. 
34;  S.  C.  12  Abb.  286. 

Where  the  testator  had  commenced  an  action 
on  a  mortgage,  but  during  the  pendency  of  the 
suit  had  diM,  and  the  mortgagor  was  found 
to  be  one  of  the  executors  under  the  wiU; 
hddy  that  the  other  executor  could  revive  the 
action  and  continue  it  against  the  mortgagor 
and  co-executor,  to  compel  the  discharge  of  the 
mortgage.  McGregor  v.  MeOregoTy  35  N.  Y. 
(8  Tiff),  218 ;  and  see  33  How.  466. 

Where  an  action  was  brought  to  recover 
damages  for  injuries  sustained  by  the  plaintiff, 
through  the  negligence  of  the  defendant's  ser- 
vants, in  starting  one  of  their  cars  while  the 
plaintiff  was  in  the  act  of  getting  off,  hdd 
that  this  section  was  applicable  to  the  case  of 
the  plaintiff,  inasmuch  as  the  verdict  had  been 
reached ;  and  the  court  refused  to  hasten  pro- 
ceedings for  a  new  trial  to  be  moved  by  de- 
fendants, simply  because  of  the  precarious 
health  of  the  plaintiff,  he  was  sufficiently  pro- 
tected by  the  Code.  Ijyons  v.  Third  Avenue 
E.  E.  Co.  7  Rob.  605. 

The  Code  does  not  affect  arbitration  pro- 
ceedings under  the  statute ;  and  the  death  of 
a  party  is  not  a  case  for  revival  or  substitu- 
tion. Mannmg  v.  FraUy  18  Abb.  344. 

An  assignee  of  an  executor  cannot  revive 
the  action.  Sogers  v.  Adrianeey  22  How.  97. 

In  a  suit  to  foreclose  a  mortgage  brought  by 
a  special  receiver,  the  original  plaintiff  having 
died  pending  the  action,  it  was  hdd  that  his 
successor  could  continue  the  action  in  the 
name  of  the  original  plaintiff  (the  special  re- 
ceiver) by  supplemental  complaint.  Pcdmer 
T.  Murrt^,  18  How.  545. 

Upon  a  motion  to  be  allowed  to  continue 
an  action,  made  b^  the  administrator  of  the 
decedent,  the  merits  of  the  action  cannot  be 
tried,  and  if  the  affidavits  show,  a  cause  of 
action  which  survives,' the  representatives 
must  be  allowed  to  revive  and  continue  the 
suit.  Wing  v.  Ketcham,  3  How.  385 ;  S.  C.  2 
Code  R.  7. 

In  a  motion  by  an  heir  to  file  a  supplemen- 
tal complaint,  and  continue  a  suit  brought  by 
her  ancestor,  held,  that  the  widow  need  not 
join,  nor  be  made  a  party.  Ash  v.  Cook,  3 
Abb.  389. 

In  an  action  of  replevin,  the  canse  of  action 
survives  the  death  of  the  plaintiff,  and  the 
representatives  of  the  decedent  may  be  sub- 
stxtutcdt  Lahey  v.  Brady,  1  Daly,  443;  Pot- 
ter V.  Van  Vranken,  36  N.  Y.  (9  Tiff),  619; 
2 1'xans.  App.  73. 


h.  Where  one  of  the  plaintifrB  dies. 

Where  one  of  several  plaintiffs  dies  pending 
an  action,  the  cause  of  which  survives,  and 
the  defendant  enters  judgment  against  all,  no 
order  to  proceed  in  favor  of  the  surviving 
plaintiffs  having  been  made,  the  judgment  is 
irregular,  and  must  be  set  aside.  The  judg 
ment  cannot  be  amended  and  permitted  to 
stand  as  against  the  surviving  plaintiffs,  be- 
cause it  is  a  joint  judgment.  Holmes  v.  Howie, 
8  How.  383 ;  see  Tracy  v.  First  National 
Bank  of  Selma,  37  N.  Y.  (10  Tiff.),  523 ;  S. 
C,  5  Trans.  App.  14. 

Where  a  bill  was  filed  previous  to  the  Code, 
to  charge  the  defendant  as  trustee  under  a 
will,  the  plaintifb  claiming  as  representatives 
of  the  eestuis  que  trust,  and  one  of  the  plain- 
tifb  during  pending  the  suit;  held,  that  the 
surviving  parties  might  proceed  without  re- 
viring  the  suit;  and  the  defendant  is  entitled 
to  an  order  requiring  the  representatives  of 
the  deceased  complainant  to  show  cause  why 
the  suit  should  not  stand  revived  in  their 
names,  or  the  bill  dismissed  so  fer  as  the 
interests  of  such  representatives  are  con- 
cerned. This  section  does  not  appl^  to  the 
case,  and  a  petition,  under  the  provisions  of  2 
R.  S.  p.  191,  (184,)  §§  108,  118,  is  the  proper 
mode  of  applying.  W'iUiamson  v.  Moore,  5 
Sandf.  647.. 

It  is  requisite  mfider  this  section,  sb  well  as 
nnder  the  Revised  Statutes,  that  persons  ask- 
ing to  be  made  plaintiffs  should  show  clearly 
that  they  have  succeeded  to  the  rights  of  the 
deceased  plaintiff  before  they  can  be  admitted 
to  the  litigation.  St,  John  v.  Crod,  10  How. 
253.  See  also  4  How.  329 ;  sub  nom.  St.  John 
V.  West ;  S.  C.  3  Code  R.  85. 

And  where  it  is  doubtful  who  are  the  real 
successors,,  several  parties  proposing  to  be 
substituted,  it  rests  m  the  discretion  of  the 
court  to  allow,  or  not,  the  substitution.  Id. 

Where  one  of  the  plaintiffs  dies,  and  his 
successor  in  interest  is  substituted,  the  revival 
takes  up  the  case  where  the  death  of  the 
party  left  it ;  and  the  plaintifis,  after  revival, 
are  entitled  to  the  benefit  of  all  proceedings 
had  in  the  suit  up  to  the  time  of  the  death, 
including  an  order  of  reference.  JIfoore  v. 
HamHion,  48  Barb.  120. 

e.  Paxtners,  oo-tenants,  executors, 

etc.,  death  of  one. — ^Where  the  action  was 
brought  by  a  co-partnership  against  the  de- 
fendants, as  assignees  of  an  insolvent  debtor, 
of  whom  the  plaintiffs  were  judgment  creditors, 
and  during  the  pendency  of  the  suit  one  of 
the  plaintifis,  and  also  one  of  the  defendants 
died,  held,  that  as  in  each  instance  the  surviv- 
ing party  succeeded  to  the  right  and  liabilities 
of  the  decedent  for  all  the  purposes  of  the 
action,  the  suit  was  not  abated,  and  the  sur- 
viving parties  might  proceed  without  reviv- 
ing it.  Lachaise  v.  Libby,  21  How.  362 ;  S.  C. 
13  Abb.  6.  Upon  entering  final  judgment,  it 
will  be  necessary  to  place  a  suggestion  of  the 
death  of  the  deceased  parties  on  the  record, 
id.  Taylor  v.  Church,  9  How.  190;  S.  C. 
12  N.  y.  Leg,  Oba.  156.    Whm  one  of  the 
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particft,  jointly  interested  as  tenMit  in  com- 
mon with  others,  dies  during  the  pendency  of 
a  8uit,  the  whole  cause  of  action  survives  to 
tlie  survivors,  and  they  should  continue  tie 
action  without  uniting  the  representatives  of 
the  decedent.  Bueknam  v.  Brett,  35  Barb.  596 ; 
S.  0.  22  How.  233 ;  13  Abb.  119.  There  |re 
many  oases  where  the  death  of  a  party 
plUintiff  or  defendant  does  not  work  an  abate- 
ni^mt  of  the  action  so  as  to  make  a  revival 
necessary— such  cases  arise  in  suits  brought 
by  or  against  two  or  more  executors,  trustees 
or  joint-tenants,  or  members  of  a  co-partner- 
ship where  on  the  death  of  one,  the  whole 
right  of  action  or  ground  of  relief,  survives  in 
favor  of  or  against  tbo  other.  In  such  in- 
stances only  a  suggestion  on  the  record  is  re- 
quisite. LachoMt  V.  Libhy,  21  How.  362 ;  S. 
0. 13  Abb.  6.  These  cases  overrule  Nartanr. 
WiswaU,  14  How.  42. 

d.  Sole  defendant,  death  of.— In  an 

action  against  a  wrongf-doer,  for  damages, 
brought  Dy  the  legal  representatives  of  the 
deceased,  where  the  original  defendant  dies, 
the  cause  of  action  survives  against  his  per- 
sonal representatives,  and  may  be  continued 
against  them.  (Inference  from  Yertore  v. 
Wistoda,  16  How.  8 ;  Doedt  v.  WiswaU,  15 
How.  128,  145.) 

Where  a  suit  has  only  progreissed  to  issue 
on  complaint  and  answer,  and  the  defendant 
(sole)  dies  before  trial,  the  representatives  of 
the  decedent  are  not  entitled  to  an  order  con- 
tinuing the  action — ^it  is  at  the  option  of  the 
plaintiff  to  move,  or  not  to  move,  for  such  an 
order;  but  an  order  may  be  entered  that  the 
action  be  discontinued,  unless  the  plaintiff 
consent  to  an  order  continuing  the  action, 
within  such  time  as  the  court  may  direct. 
Keene  v.  La  Farge,  16  How.  377 ;  S.  0.  I 
Bosw.  671. 

An  action  for  the  possession  of  specific  per- 
sonal or  recU  property  against  a  sole  defend- 
ant, wholly  abates,  if  the  defendant  dies  be- 
fore reaching  verdict  or  judgment  in  the  case; 
and  the  cause  of  action  does  not  survive  as 
against  the  personal  representatives  of  the  de- 
cedent defendant ;  therefore,  the  court  has  no 
power  to  order  the  continuance  of  the  action, 
by  supplemental  complaint,  or  otherwise, 
against  such  representatives  of  the  deceased. 
Mosdy  V.  Mosely,  11  Abb.  105;  Moeeleu  v. 
Tlie  Albany  Northern  Railroad  Co,  14  How. 
71 ;  Hopkins  v.  Adams,  5  Abb.  351 ;  6  Duer, 
685 ;  overruUng  Wdldorph  v.  BorUe,  4  How. 
358. 

Where  the  heirs  are  infants.  Mid  are  not  in 
possession  of  the  property  for  which  the  ac- 
tion of  ejectment  was  commenced  against  the 
deceased  defendant,  they  have  the  opportunity 
to  elect  whether  they  shall  be  substituted  as 
parties,  or  abandon  the  suit.  PtUnam  v.  Van 
Buren,  7  How.  31. 

Where  a  suit  is  commenced  against  execu- 
tors or  administrators,  the  costs  are  condition- 
al ;  but  where  the  defendant  dies  during  the 
pendency  of  the  action,  and  it  is  continued 
against  the  personal  representatives  of  the  de- 


cedent, the  costs  are  governed  by  the  same 
rule  as  if  the  defendant  had  survived.  TindaU 
V.  Jones,  19  How.  469 ;  S.  C.  11  Abb.  258. 

e,  Seyeral  defendants,  death  of  one. 

Where  one  of  several  defendants  dies  pending 
the  action,  all  that  is  necessary  to  put  the 
case  in  a  position  to  proceed  is,  to  obtain, 
within  a  year,  an  order  under  this  section, 
that  the  action  be  continued  against  those 
who  have  succeeded  to  the  interest  of  the 
deceased  party.  It  is  customary  to  give 
notice  of  such  application;  but  where  the 
surviving  defendants  have  no  interest  in 
the  question,  and  would  have  no  right  to  re- 
sist a  motion  for  a  supplemental  complaint, 
notice  is  unnecessary.  Gordon  v.  Sterling,  13 
How.  405. 

It  seems  that  the  provisions  of  2  R.  S.  185, 
§§  120, 121,  refer  to  the  case  of  the  death  of 
one  of  two  or  more  defendants,  and  have  not 
been  abrogated  by  the  Code.  Keene  v.  La 
Forge,  16  How.  377 ;  S.  C.  1  Bosw*  671. 

Where  the  plaintiff  elected  to  treat  a  joint 
and  several  demand  as  a  joint  demand,  and 
sued  the  defendants  iointlv,  hdd,  that  on  the 
death  of  one  of  the  defendants  the  suit  could 
be  revived  aeainst  the  representative  of  the 
decedent,  alUiough  the  action  could  not  be 
proceeded  with  jointly  as  against  the  surviv- 
or and  the  representative  of  the  deceased  de- 
fendant; and  the  order  of  revival  and  con- 
tinuance should  be  regarded  as  allowing  suit 
to  proceed  against  the  representative  sepa- 
rately .  In  such  a  case,  a  joint  verdict  and  joint 


judgment  is  erroneous.  Union  Bank  v.  Mott, 
27  N.  Y.  (13  Smith),  633;  McVean  v.  8ooU, 
46  Barb.  379 ;  Gardner  v.  Walker,  22  How. 
405. 

Where,  upon  the  death  of  one  defendant, 
the  action  survives,  it  is  regular  to  proceed 
against  the  surviving  defendant,  and  regard 
the  action  as  abated  against  the  decedent. 
But  the  court  did  not  decide  whether  an  order 
of  the  court,  for  permission  so  to  proceed, 
would  be  necessary.  Gardner  v.  Walker,  22 
How.  405.  But  if  the  plaintiff  elect  to  proceed 
against  the  decedent's  representatives,  in- 
stead of  the  surviving  defendant,  such  surviv- 
or will  be  entitled  to  his  costs  up  to  the  time 
of  the  election ;  and,  as  his  costs  are  fixed 
and  certain,  he  need  not  wait  for  the  disposal 
of  the  issues  connected  with  the  further  con- 
tinuance of  the  suit,  but  may  enter  up  judg- 
ment for  such  costs  immediately,  ib. 

Where  one  of  several  defendants  died  during 
the  pendency  of  a  reference,  the  cause  of  action 
surviving,  and  the  plaintiff  neglected  to  have 
the  decedent's  representatives  substituted 
within  the  year,  or  to  proceed  with  the  suit ; 
the  surviving  defendant  moved  to  have  the 
complaint  dismissed  as  against  himself;  but 
the  court  gave  the  plaintiff  sixty  days  in 
which  to  file  a  supplemental  complaint  and 
bring  in  the  persons  representing  the  interest 
of  the  decedent,  with  the  direction  that,  on 
the  failure  of  the  plaintiff  so  to  do,  the  com- 
plaint should  be  dismissed  with  costs.  Chap- 
man V.  Foster,  15  How.  241.  In  an  action  on 
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«  jaM  demand,  although  but  one  of  the  de- 
fendants has  been  serTed  and  he  has  died,  the 
suit  should  be  continued  against  the  other 
persons  jointly  liable ;  nor  should  the  repre- 
sentatives of  the  decedent  be  joined;  the 
CAuse  of  action  does  not  survive  as  against  the 
representatives  of  one  jointly  liable,  unless  he 
IS  both  jointly  and  geveraUy  liable.  Fine  v. 
Righter,  3  Abb.  N.  S.  385. 

/.  Judgment  debtor,  death  of.— No 

supplementary  proceedings  can  be  taken  after 
the  death  of  the  judgment-debtor  until  his 
representatives  have  been  brought  in  as  par- 
ties. HaeeweU  v.  Pennumy  13  How.  114;  S. 
G.  2  Abb.  2230. 

In  an  action  after  judgment  And  pending 
an  appeal,  the  representatives  of  the  decedent 
are  entitled  to  be  made  parties  to  the  appeal. 
Schttchardt  v.  Bemiers,  28  How.  514 ;  S.  C.  1 
Daly,  459. 

Tne  plaintifife  in  an  action  for  slander, 
obtained  judgment;  but  the  defendant  (sole) 
appealed  to  the  general  term,  and,  before  the 
appeal  had  been  argued,  he  died.  A  motion 
was  made  that  the  action  be  continued  in  the 
name  of  the  personal  representatives  of  the 
decedent  defendant;  but  before  this  motion 
was  decided,  the  appeal  was  argued,  the  judg- 


ment  affirmed,  and  judgment  orda«d  to  be 
entered  upon  such  affirmance,  as  of  a  day 
previous  to  the  death  of  the  defendant.  In 
this  condition  of  the  case,  the  court  decided 
that  the  personal  representatives  might  be 
made  parties  on  the  ground  that  they  might 
wish  to  appeal  to  the  court  of  appeals,  citing 
§  325  of  the  Code  in  connection  with  this  sec- 
tion. MiUer  v.  Ounn,  7  How.  159. 

In  such  a  case,  the  judgment-Ksreditor  may 
proceed  to  collect  judgment  but,  as  above, 
the  representatives  of  the  decedent  should  be 
made  parties  before  they  can  appeal.  Beach  v. 
Greffory,  2  Abb.  203 ;  S.  C.  Aff *d,  1  Hilt. 
201;  3  Abb.  78.-  And  the  thirty  days'  rule 
(Supreme  Court,  rules  18),  was  construed  to 
be  inapplicable  until  the  representatives  were 
brought  in  as  parties.  lb. 

Where  a  party  dies  after  the  return  is 
filed  in  the  court  of  appeals,  that  court  will 
allow  the  legal  representatives  of  the  dece- 
dent to  be  substituted  in  its  discretion — ^it 
seems  that  this  section  does  not  apply  to  the 
court  of  appeals;  as  one  of  the  methods  of 
bringing  in  parties,  proposed  by  the  section, 
is  by  supplemental  complaint.  Hcutings  v. 
McKinley,  8  How.  175. 


n,   DlSABIUTT  OF  A  PaRTT. 


a.  Civil  death. — A  sentence  of  imprison- 
lent  in  a  state  prison  for  any  term  less  than 
>>r  life,  suspends  all  the  civil  rights  of  the 
uerson  so  sentenced,  and  forfeits  all  public 
offices  and  all  private  trusts,  authority  or 
power  during  the  term  of  such  imprisonment. 
A  person  sentenced  to  imprisonment  in  the 
state  prison  for  life,  shall  thereafter  be  deemed 
civilly  dead.  2  R.  S.  724,  (701,)  §§  19,  20. 
The  necessary  effect  of  §  19,  which  suspends 
all  the  civil  rights  of  a  person  so  convicted, 
during  the  term  of  his  imprisonment,  is  to 
abate  suit;  and  no  further  proceedings  can  be 
had  until  it  is  properly  revived.  (yBrien  v. 
H<Mgan,  1  Duer,  664. 


Where  the  defendant  was  sentenced  to 
state  prison  for  Itfe;  such  sentence  abates  the 
civil  action  brought  for  damages  for  assault 
and  battery.  The  same  rule  eovems  the  case 
of  a  man  civilly  dead,  as  uie  case  of  one 
actually  dead,  in  regard  to  the  survival  of 
actions;  and  the  estate  of  one  civilly  dead 
may  be  administered  upon  in  like  manner  as 
if  his  body  were  a  corpse.  If  the  cause  of 
action  does  not  survive  as  against  his  repre- 
sentatives, if  it  is  strictly  an  actio  personalis^ 
and  there  can  be  no  revival.  Freetnan  v 
Frank,  10  Abb.  370. 


ni.  Transfeb  of  Intebest. 


a.  Plaintiff's  iaterest— Where  the  in- 
terest of  one  of  the  plaintiffs  is  transferred  dur- 
ing the  action,  it  is  optional  with  the  transferee 
whether  he  be  made  a  party  or  not ;  this  sec- 
tion plainly  imports  that  where  the  transferee 
does  not  apply  for  substitution,  the  action 
shall  be  continued  in  the  name  of  the  original 
party.  Packard  v.  Woody  17  Abb.  318 ;  Em- 
met  V.  Bowers,  23  How.  300 ;  Howard  v.  Tay- 
lor, 5  Duer,  604;  S.  C.  11  How.  380;  Ford 
V.  David,  1  Bos w.  569,  (^601) ;  see  2  Wend. 
293 ;  and  much  rests  in  the  discretion  of  the 
court.  Murray  v.  Greneral  Mutual  Insurance 
Co.  2  Duer,  607 ;  Sheldon  v.  Havens,  7  How. 
268;  Harris  Y.  BenneU,  1  Code  R.  N.  S.  203. 

The  receiver  of  a  national  bank  (insolvent) 
whose  duty  it  is  to  collect  the  assets  of  the 
bank,  has  a  right  to  take,  and  to  prosecute  an 
appeal  under  this  section.  ClaflinY.  Farmer's 


dt  CiHsen's  Bank  of  Long  Iskmd,  54  Barb. 
228.  On  an  appeal  from  an  order  substitut- 
ing a  "bank"  as  plaintiff,  instead  of  the 
<*  receiver  "  of  the  bank,  previously  appointed, 
in  a  suit  on  a  note,  held,  that  where  the  sul^ 
ject-matter  of  the  suit,  a  note,  had  been  duly 
transferred  to  the  <*  bank  "  by  the  "  receiver,'' 
such  order  must  be  sustained.  Banks  v.  Maher, 
2  Bosw.  690. 

An  assignee  for  the  benefit  of  creditors^ 
brought  an  action  in  the  nature  of  replevin 
against  the  defendant,  as  sheriff,  for  seizing 
goods  thus  assigned,  on  an  execution  against 
the  insolvent  debtor,  but  before  trial  such  as- 
signee died ;  held,  that  under  2  R.  S.  447,  §  1, 
the  cause  of  action  survived ;  and  the  repre- 
sentatives of  the  decedent,  the  present  plaintiff 
might  be  substituted  under  this  section  of  the 
Code.  Emerson  y.  BlealOey,  5  Abb.  N.  S.  360. 
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Where  one  of  two  tenants  in  common  of 
periMmaX  property  assigns  his  interest  in  an 
action  for  the  ooDversion  of  such  propertj  to 
the  defendant  himself,  the  transfer  of  interest 
does  not  amount  to  a  settlement  of  the  action, 
only  so  far  as  the  assignor  is  ooneemed,  and 
the  other  plaintiff  is  entitled  to  proceed  in 
the  action  m  the  name  of  both  plaintiffs,  or 
to  amend  by  striking  out  the  name  of  the  one 
who  has  released  his  rieht  of  action  to  the 
defendant.  Having  joined  in  the  action,  one  of 
two  tenants  in  common  of  personal  property, 
he  cannot  settle  the  action,  so  as  to  deprive  his 
co-tenant  of  the  risht  to  proceed  and  recover 
for  his  interest  in  the  property.  Chek  v.  Ket^ 
eda,  29  Barb.  120. 

Where  the  maker  and  indorser  of  a  note 
are  both  named  in  the  summons  and  com- 
plaint, but  summons  is  only  served  upon  the 
maker,  and  judgment  is  entered  against  him ; 
and  after  such  judgment  is  perfected,  and  be- 
fore summons  is  served  on  the  indorser,  the 
interests  of  the  plaintiffs  are  transferred  to  a 
receiver,  on  a  motion  to  substitute  the  receiv- 
er as  plaintiff,  at  a  su;  sequent  stap;e  of  the 
action.  HMy  that  there  was  no  action  pend- 
ing as  against  the  indorser  at  the  time  of  the 
appointment  of  the  receiver,  and  the  transfer 
of  the  plaintiff's  interest,  because  summons 
had  not  been  served  on  the  indorser,  and  he 
is  now  the  only  real  defendant,  thoueh  both 
■laker  and  indorser  are  nominal  defendants — 


the  case  does  not  eome  under  the  provisions 
of  this  section.  Ectat  Biver  Bank  v.  Cutting, 
1  Boew.  636. 

Where  a  party  assigns  his  interest  in  an  ac- 
tion to  another,  without  notice  to  the  oppo- 
site par^,  the  assignee  takes  subject  to  set- 
oflb  against  his  assignor — ^he  stands  in  no 
better  relation  to  the  defendant  than  his 
assignor.  Terry  v.  Boberts,  15  How.  65. 

h.  Defendant's  interest.— Where  a  de- 
fendant in  an  action  for  the  recovery  of  real 
property,  transfers  his  possession  during  the 
progress  of  the  suit  to  a  third  person,  the 
suit  may  be  continued  against  the  original  de- 
fendant without  notice  to  the  grantee;  the 
canse  of  action  does  not  survive  as  against  the 
transferee,  and  he  cannot  be  sunstituted  as  a 
party ;  but  his  possession  and  occupancy  of 
the  premises  creates  a  new  cause  of  action  in 
fevor  of  the  plaintiff.  Moedey  v.  Albany  North 
em  BaHroad  Co.  14  How.  71. 

Where  the  interest  of  the  defendant  is  trans- 
ferred to  a  third  person  during  the  progress 
of  the  suit,  it  is  not  a  case  for  amending  the 
complaint;  but  the  plaintiff^  may  apply  for 
leave  to  make  a  supplemental  complaint, 
making  the  transferee  one  of  the  defendants 
or  plaintiffii  under  §  177 ;  or  the  court  may, 
uncter  this  section,  substitute  the  transferee 
as  a  party  in  place  of  the  original  defendant. 
Hor^fager  v.  Homfager,  6  How.  13;  S.  G.  1 
Code  B.  N.  S.  181. 


lY.  MiSCBIaLANEOnS. 


a.  Sffeot  on  actions  oommenoed 
before  the  adoption  of  the  Code.— 

This  section  is  onfy  applicable  to  civil  suits 
pending  on  the  first  day  of  July,  1848,  and 
suits  thereafter  pending ;  and  does  not  relate 
to  actions  which  had  abated  before  the  din^ 
mentioned.  Spier  t.  Bohi$k9on,  9  How.  325. 
This  section  must  be  construed  to  refer  only 
to  such  tranters  of  intereet  as  took  place 
after  the  Code  went  into  operation,  although 
the  actions  themselves  were  commenced  be- 
fore that  period.  Vrooman  v.  Jones,  5  How. 
369 ;  S.  G.  1  Gode  R.  N.  S.  80.  It  is  said 
that  this  section,  so  far  as  it  is  made  applica- 
ble to  suits  commenced  before  the  Gode  took 
effect,  is  unoonstitutional.  Per  Mason,  J., 
same  case,  1  Gode  R.  N.  S.  80. 

.  h.  ProoeedimES  to  obtain  order  of 

revival,  etc. — ^Where  the  action  is  to  be 
continued  within  the  year,  the  proper  mode  is 
by  motion — application  to  the  court.  Coon  v. 
Knappy  13  How.  175 ;  Gordon  v.  Sterling,  id. 
405;  Howard  v.  Tayhr,  11  How.  380;  S.  G. 
5  Duer,  604 ;  McOown  v.  Leavenworth,  2  £. 
D.  Smith,  24 ;  Greene  v.  Bates,  7  How.  296. 
After  the  close  of  the  year  the  proper  mode 
of  continuance  is  by  supplemental  complaint, 
and  no  application  to  the  court  for  permission 
to  file  such  complaint  is  necessary.  Boms^ 
dorff  V.  Lord,  41  Barb.  211;  S.  G.  17  Abb. 
168;  sub  nom.  Matter  of  Borsdorff  (com- 
menting on  many  cases  under  this  section, 
and  overruling  Johnson  r.  WOlums,  2  Abb. 


229);  Alien  t.  Walter,  10  Abb.  379;  and 
in  the  supreme  court,  first  district,  it  was 
held  that  the  plaintiff  might  serve  his  supple 
mental  complaint  for  the  purpose  of  continu 
ing  his  action,  if  so  advised,  although  leave  to 
do  sots  denied,  it  is  a  matter  of  right.  Boach 
V.  La  Forge,  19  Abb.  67;  S.  G.  43  Barb. 
616;  Approving  17  id.  168,  above. 

c.  Orders,  appealable  or  not.— An 

order  allowing  actions  to  be  continued  in  the 
name  of  the  survivors  and  bringing  in  the  re- 
presentatives of  the  decedent,  affects  a  sub- 
stantial right,  and  is  appealable.  Norton  v. 
Wiswall,  14  How.  42,  (46) ;  St.  John  v.  Croel, 
10  How!  253.  But  the  substitution  of  an  as- 
signee, pendente  lite,  is  a  matter  so  much  in 
the  discretion  of  the  court  as  to  render  an 
order  in  regard  to  such  substitution  not  ap- 

g salable.  McGown  v.  LeoMmocrth,  2  E.  D. 
mith,  24. 

d.  Disoontinuance  of  suits  in  which 
public  officers  are  parties.— By  2  R.  S. 

474,  §  100,  it  is  provided  that  "  no  suit  com- 
menced by  or  against  any  officers  named  in 
this  article  shall  be  abatea  or  discontinued  by 
the  death  of  such  officers,  their  removal  from, 
or  resignation  of,  their  office ;  or  the  expira- 
tion of  their  term  of  office ;  but  the  court  in 
whiclf  any  such  action  shall  be  pending,  shall 
substitute  the  names  of  the  successors  in  such 
office,  upon  the  application  of  such  successors, 
or  of  the  adverse  party."  Under  this  statute 
it  is  optional  witn  the  parties  aathorixed  to 
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make  the  apfdicatMni  for  tubetitntion  wketbcr 
they  do  so  apply,  or  not ;  and  if  they  do  not 
apply,  the  case  may  oontinue  to  be  prosecuted 
by  or  against  the  original  parties.  Manche$ter 
y.  Herrimgtany  10  N.  T.  r6  Seld.),  164 ;  i^ 
proving  CoUgrove  v.  Breea^  2  Denio,  125.  In 
Oveneart  of  Poor  of  ClayUm  t.  BeedU,  1 
Barb.  11,  it  was  held  that  this  statute  did  not 
apply  in  the  case  of  a  writ  of  error. 

€.  Abatement-  in  actions  by  cor- 
porations.— The  statute  to  preTent  the 
abatement  of  suits  by  or  against  oorporatione. 
Laws  1832,  dh.  295,  expressly  provides  that 


the  dissolntioo  of  a  corporation  shall  not 
abate  any  suit,  but  that  the  same  may  be  con- 
tinued in  the  name  of  the  corporation,  or  of  its 
trustees.  New  York  Marbled  Iron  Works  ▼. 
iSMOA,  4  Duer,  362.  See  3  Bosw.  310-312;  S 
id.  512. 

/.  Cross-bill.  —  The  provisions  of  the 
Code  allowing  a  suit  to  be  revived  against  the 
representatives  of  a  decedent  party,  applies  to 
the  defendant  in  a  cross-biU  as  well  as  to  the 
original  suit.  HatfiM  v.  Bloodgoody  1  Code 
R.  N.  S.  212. 


§  l/2$2.  [102.]  (Am'd  1849, 1861.)  Court  token  to  decide  controversy,  or  to 
order  other  parties  to  be  brovghi  in. 

The  court  may  determine  any  controversy  between  the  parties  before  it, 
when  it  can  be  done  without  prejudice  to  the  rights  of  others,  or  by  saving 
their  rights,  but  when  a  complete  determination  of  the  controversy  caunot 
be  had  without  the  presence  of  other  parties,  the  court  must  cause  them  to 
be  brought  in.  And  when,  in  an  action  for  the  recovery  of  real  or  personal 
property,  a  person,  not  a  party  to  the  action,  but  having  an  interest  in  the 
subject  thereof,  makes  application  to  the  court  to  be  made  a  party,  it  may 
order  him  to  be  brought  in  hy  the  proper  amendment. 

A  defendant,  against  whom  an  action  is  pending  upon  a  contract,  or  for 
specific,  real  or  personal  property,  may,  at  any  time  before  answer,  upon 
affidavit  that  a  person  not  a  party  to  the  action,  and  without  collusion  with 
him,  makes  against  him  a  demand  for  the  same  debt  or  property,  upon  due 
notice  to  such  person  and  the  adverse  party,  apply  to  the  court  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him  from  liability  to 
either  party  on  his  depositing  in  com*t  the  amount  of  the  debt,  or  delivering 
the  property,  or  its  value,  to  such  person  as  the  court  may  direct;  and  the 
court  may,  in  its  discretion,  make  the  order.  * 


I.  Genebal  Notes. 


a.  Deciding  controversy  .—The  court 

may  determine  any  controYersy  between  the 
parties  before  it ;  but  where  each  of  the  de- 
fendants merely  asks  to  have  the  complaint  dis- 
missed, no  other  relief  can  be  granted,  on 
appeal.  Gwrvey  v.  Jounm^  54  Barb.  179. 

*'  When  a  complete  determination  of  the 
controversy  cannot  be  had,  without  the  pres- 
ence of  other  parties,"  is,  where  there  are 
persons,  not  parties,  whose  rights  must  be  as- 
certauied  and  settled,  before  the  rights  of  the 
parties  to  the  suit  can  be  determined.  McMcb- 
him  y.AUen,  12  How.  39;  S.  C.  Aff'd,  3 
Abb.  89 ;  1  Hilt.  103. 

Frequently,  those  who  are  nMmed  as  parties, 
must  be  mad^  parties  by  sehoiet  of  process,  in 
order  properly  to  detennine  the  controversy. 
PoweUy.  Finch,  5  Duer,  666. 

b.  Bringing  in  parties.— This  section 

renders  it  the  imperative  duty  of  the  court  to 
bring  in  additional  parties,  where  a  complete 
determination  of  the  controversy  cannot  other- 
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wise  be  had.  Shaver  v.  Brainard,  29  Barb. 
25;  Davis  v.  The  Mayor Hc.of  New  York,  2 
Duer,  663 ;  S.  0.  on  the  merits,  12  N.  Y. 
L^.  Obs.  17,  sub  nom.  Attomey-Oeneral  r. 
Mayor,  etc,,  of  New  York. 

The  oourt  will  not  allow  the  plaintiff  to 
bring  in  a  new  party  defendant,  when  the 
presence  of  such  party  is  the  condition  of  his 
reooveiy.  Such  a  proceeding  would  be  equiv- 
alent to  the  commencement  of  a  new  action. 
In  such  a  case,  the  defendant  would  have  the 
right  to  ask  that  other  parties  be  brought  in 
for  his  protection,  but  he  may  waive  the  right. 
McMahon  v.  AUen,  12  How.  39.  In  some 
cases  it  will  be  the  duty  of  the  oourt  to  re- 
fuse to  proceed  until  other  parties  are  brought 
in  by  the  service  of  process.  As,  where  an 
action  was  brought  against  several,  for  the 
specific  performance  of  a  contract,  and  it  ap- 
peared that  only  one  defendant  had  been 
served,  the  court  refused  to  render  judgment 
until  all  had  been  summoned.  Powell  y*  Finch, 
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5  DiMTy  866.  S66  jlfofHtM  T.  (TfllvQftoii)  tfle.|  J{. 
jR.  Cb.  19  Abb.  90. 

In  Ml  action  antnst  the  indonen  of  a 
IMt>mi88ory  note  the  court  cannot  make  an 
order  compelling  the  plaintifT  to  bring  in  other 
parties  to  the  note.  Samer  y.  OAami«rv,  11 
Abb.  110. 

The  court  may  order  non-residents  to  be 
made  parties.  SimrUvamt  t.  Brewer^  17  How. 
571 ;  S.  0.  9  Abb.  414;  S.  0.  Aff'd,  4  Bosw. 
628.  It  is  immaterial  at  what  sta^  of  the 
proceeding  a  new  party  is  brought  m,  if  the 
merits  of  the  controversy  are  not  affected. 
AttomeU'Chn/erdl  v.  The  Mayoty  etc.,  of  New 
York,  SDuer,  119,  (155);  OTerruled  14  N. 
T.  (4  Rem.),  506,  sub  nom.  Davis  t.  Maifor, 
etc,,  of  New  York, 

Where  the  cause  stands  over  to  allow  other 
parties  to  be  brought  in,  the  defendant  should 
not  be  allowed  costs  unless  he  has  pleaded  the 
objection.  MitcheU  v.  BaOeu,  3  Haddock's  R. 
61. 

e.  Parties  asking  leave  to  oome  in. 

Where  a  person  applies  for  leave  to  come  in 
and  defend,  the  court  will  not  grant  the  ap- 
plication unless  it  is  made  before  judgment. 
CareweU  v.  NetnUe,  12  How.  445. 

Where  a  part^r,  foreign  to  the  suit,  asks  for 
leave  to  come  m  and  litigate  the  plaintiff's 
claim,  his  admission  rests  in  the  discretion  of 
the  court.  Scheldt  v.  Stttrgis,  10  Bosw.  606. 
The  application  should  be  denied  where  the 
party  applying  is  plaintiff  in  another  suit, 
wherein  he  may  obtain  all  the  relief  he  claims. 
Id. 

d.  In  what  cases  party  may  oome 

in. — This  [Nnovision,  which  allows  party  mak- 


ing application  to  the  ooart,  to  be  made  m 
pitfty  in  some  cases,  is  confined,  in  its  anplicar 
tion,  to  those  cases  where  formerly  a  bill  of 
interpleader  would  have  accomplished  the 
same  purpose.  Horn^  v.  Gordon^  9  Bosw. 
656.  It  applies  only  to  actions  for  the  re- 
covery of  real  and  personal  property.  Kdeey 
V.  Mwrray,  28  How.  243 ;  S.  C.  18  Abb.  294; 
Tollman  v.  HoiUster,  9  How.  508;  Judd  v. 
Yowng,  7  How.  79. 

It  does  not  ap^y  to  an  action  on  a  mere 
money  demand.  J^deejf  v.  Murray,  18  Abb. 
294;  S.  C.  28  How.  243;  Judd  v.  Young,  7 
How.  79.  In  an  action  to  recover  the  posses- 
sion of  (roods,  on  the  ground  of  fraud  on  the 
part  of  the  vendee,  third  nersons,  claiming  the 
eoods,  by  virtue  of  purchase  from  such  ven- 
dee, should  not  be  allowed  to  come  in.  Horw' 
by  V.  Gordon,  9  Bosw.  656.  It  does  not 
apply  to  an  action  for  the  dissolution  of  a  part- 
nership. Dayton  v.  WUkee,  5  Boew.  655. 
Nor  to  an  action  in  the  nature  of  a  creditor's 
bill,  to  reach  a  surplus  in  the  hands  of  the 
surrogate.  TaUmem  v.  HoWiter,  9  How.  506. 

But  in  a  partition  suit,  a  nerson  having  an 
interest  in  tne  subject  may  be  made  a  party 
on  application.  Jraring  v.  Waring,  3  Abb. 
246. 

In  an  action  to  recover  [nnoperty  seueed  on 
execution,  the  plaintiff  in  the  execution  may 
be  made  a  party  on  bis  application.  Conklin 
V.  Bishop,  3  Duer.  646. 

Before  the  Code,  the  courts  could  not,  inab 
action  at  Uw,  bring  in  other  parties,  except  in 
an  action  of  ejectment.  Hornby  v.  Gordon,  9 
Bosw.  656 ;  and  see  Godfrey  v.  Townsend,  8 
How.  398. 


n.  Action  of  Intebpusadeb. 


a.  Nature  of  the  remedy.— A  bill  of 

interpleader,  strictly  so  called,  is,  idiere  the 
complainant  claims  no  relief  against  either  of 
the  defendants,  but  only  asks  that  he  may  be 
at  liberty  to  pay  the  money  or  deliver  the  prop- 
erty to  the  one  to  whom  it  of  right  belongs, 
and  be  thereafter  protected  from  the  claims 
of  both.  Bedeil  v.  Hoffman,  2  Paige  199. 

6.  When  the  axstion  will  ]ie.--The 

action  of  interpleader  will  lie  to  protect  a  per- 
son' from  whom  several  claim,  either  legally 
or  equitably,  the  same  thing,  but  who  has  in- 
curred no  distinct  liability  to  either.  And  if 
the  property  in  dispute  is  definite  and  certain, 
that  is  enough  without  showing  its  exact 
value.  Cody  v.  Potter,  55  Barb.  463. 

It  cannot  be  maintained  by  parties  who 
clMm  a  portion  of  the  fund  in  question,  ib. 
Wakeman  v.  Dickey,  19  Abb.  24;  Atkinson 
V.  Manks,  1  Cow.  691,  (703);  Oppenheim  v. 
V.  Wolf,  3  Sand.  Ch.  571 ;  S.  0. 4  N.  Y.  Leg. 
Obs.  259. 

Nor  can  it  be  maintained  by  parties  who 
have  any  interest  adverse  to  the  parties  defen- 
dant, for  if  there  is  relief  demanded  ftirther 
than  to  require  the  defendants  to  interplead,  it 
is  not  in  the  nature  of  a  bill  of  interpleader. 
New  York  <lt  New  Haven  R,R,Co,r.£khuyler, 


1  Abb.  417,  (424) ;   S.  0.  ReVd  on  other 
grounds,  17  N.  Y.  (3  Smith),  592;  7  Abb.  41. 

The  plaintiff  must  not  have  lent  himself  to 
the  assistance  of  either  of  the  defendants. 
Marvin  v.  EUwood,  11  Paige,  365. 

The  allegations  in  eveiy  bill  of  interpleader 
should  be :  1,  That  two  or  more  persons  have 
preferred  a  claim  agunst  the  plaintiff;  2.  That 
the^  claim  the  same  thing;  3.  That  the  com- 
plamant  has  no  beneficial  interest  in  the  thing 
claimed,  and  4.  That  he  cannot  determine 
without  hazard  to  himself,  to  which  of  the 
two  defendants  the  thing  of  right  belongs.  At- 
kinson V.  Manks,  1  Cow.  691,  (703.)  And 
see  New  York  and  New  Haven  B.  B,  Co.  1 
Abb.  417 ;  S  C.  Rev*d  on  other  grounds,  17 
N.  Y.  (3  Smith),  592;  7  Abb.  41. 

In  an  action  of  interpleader  nnder  the  Code, 
the  relief  will  not  be  granted  until  all  the  de- 
fendants have  failed  either  to  demur  or  answer. 
If  they  demur  or  answer,  the  issues  will  be 
tried  as  in  other  actions.  WaShi$igton  lAfe 
Ins,  Co,  V.  Lawrence,  28  How.  435. 
'  The  party  bringing  the  action  must  be 
ignorant  of  the  rights  of  the  respective  parties. 
Wilson  V.  Duncan,  11  Abb.  3 ;  BeU  v.  Hunt, 
3  Barb.  Ch.  391 ;  Shaw  v.  Coster,  8 
339. 
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It  will  not  lie,  where  it  appemrs  that  the 
pkuntitf  is  fully  advised  of  the  groonds  of  the 
various  claims.  Morgan  v.  FiUmore^  18  Abb. 
217 ;  Triff^  v.  JSKte,  17  id.  436. 

The  action  cannot  be  maintained  where  the 
plaintiff  denies  liability  to  either  of  the  defend- 
ants. McHenry  v.  Hazard,  45  Barb.  657. 

Nor  where  he  has  rendei:ed  himself  liable  to 
two  suits  by  his  own  act.  Morgan  v.  FiUmore, 

18  Abb.  217 ;  United  States  v.  Vietor,  16  id. 
153 ;  Desborimgh  v.  Harris,  31  Eng.  Law  and 
Eq.  R.  592,  595;  Cranshay  v.  Thornton,  7 
Sim.  391;  Glynn  v.  Locke,  3  Dm.  &  W.  11 ; 
Belcher  v.  Smith,  9  Bing.  82. 

'Or  even  where  he  has  incurred  a  personal 
liability  to  either  of  the  contending  parties. 
McGaw  V.  Adams^  14  How.  461 ;  Shaw  v. 
Coster,  8  Paige,  339 ;  Patomi  v.  CampbeU,  12 
Mees  i  Wels.  277. 

Where  an  attorney  claimed  his  costs  out  of 
a  fund,  held,  that  he  could  not  maintain  an 
action  of  interpleader.  Wakeman  v.  Dickey, 

19  Abb.  24. 

And  so,  where  there  was  a  question  as  to 
the  amount  of  the  fund.  Diplock  v.  Hamnumd, 
27  Eng.  Law  &  Eq.  R.  202. 

The  action  will  not  lie  by  a  vendee  of  eoods 
against  his  vendor  and  a  stranger  who  claims 
the  purchase  money  on  the  ground  that  the 
vendor  obtained  such  goods  of  him  by  fraud. 
Trigg  v.  Hits,  17  Abb.  436. 

Nor  by  a  common  carrier  against  the  con- 
signor of  goods  in  his  possession,  and  a  third 
party  who  claims  such  goods.  McGaw  v. 
Adams,  14  How.  461. 

The  action  may  be  maintained  by  a  party 
who  is  taxed  in  two  different  towns  for  the 
same  property,  and  where  it  is  doubtful  which 
of  the  two  IS  entitled  to  the  tax.  Mohawk 
and  Hudson  River  BaUroad  Co,  v.  Clute,  4 
Paige,  384;  Thomson  v.  JEbbets,  1  Hopk.  Ch. 
R.  272. 

So,  where  the  title  to  property  is  in  dispute 
and  the  plaintiff  is  entitled  to  relief  against 


the  real  owner,  he  may  maintain  the  action 
against  the  several  claimants.  Id. 

Or  where  several  claim  the  purchase  money 
of  property.  James  v.  Pritchard,  7  Mees  & 
Wels.  216. 

When  the  claims  of  the  different  parties  are 
not  identical,  the  action  cannot  be  .sustained. 
Glyny.  Duesbury,  11  Sim.  139. 

It  will  lie  by  a  stakeholder  against  different 
parties  who  claim  it.  Hoggart  v.  Cutis,  1  Or. 
&  PhiUips,  197. 

Where  &  party  has  accepted  an  indemnity 
for  not  delivering  goods,  he  cannot  claim  the 
interference  of  the  court  in  an  action  of  inter- 
pleader. Tucker  v.  Morris,  1  Or.  &  Mees,  73. 

But  an  offer  by  the  possessor  of  a  fund  to 
pay  it  to  either  of  the  claimants  who  will  fully 
indemnify  him,  will  not  prejudice  the  right  to 
relief.  Marvin  v.  EUwood,  11  Paige,  365. 

A  party  having  a  legal  interest  in  the  fund, 
as  a  lien  for  wharfage,  cannot  maintain  the 
action.  Braddick  v.  Smith,  9  Bing.  84 ;  S.  0. 
2  Mo.  &  S.  131 ;  MitcheU  v.  Hantne,  2  Sim.  & 
Stu.63. 

An  auctioneer  may  maintain  the  action 
against  an  owner  whose  goods  he  has  sold, 
though  he  insists  on  the  retention  of  the  de- 
posit money,  and  the  purchaser,  who  insists 
on  its  return.  Bleeker  v.  Chraham,  2  Edw.  Oh. 
647 ;  MitcheU  v.  Hayne,  2  Sim.  k  Stu.  63. 

So  of  a  receiver,  who  has  a  fund  in  his 
hands,  to  which  there  are  different  clainumts. 
Winfield  v.  Bacon,  24  Barb.  154. 

Where  a  party  is  in  danger  of  being  vexed 
by  several  aaverse  claimants,  whether  by  suit 
already  commenced,  or  only  threatened,  he 
may  have  relief  by  interpleader.  Yates  v.  JHns- 
dale,  3  Edw.  Oh.  71,  74. 

A  debtor,  merely  served  with  a  notice  that 
an  attachment  has  been  issued  against  the 
property  of  his  creditor,  cannot  maintain  an 
action  to  interplead  his  creditor  and  the  attach- 
ing plaintiff.  United  States  Trust  Co.  v.  Wiley, 
41  Barb.  477. 


III.   Interpleader  Under  the  Code. 


a.  Concurrent  rexned7.~-This  is  a  con- 
current remedy  with  the  action  of  interplead- 
er, but  can  only  be  taken  advantage  of  after 
an  action  has  been  commenced.  McKay  v. 
Draper,  27  N.  Y.  (13  Smith),  256,  (260) ;  Pat- 
terson V.  Perry,  14  How.  506;  S.  0.  6  Duer, 
686 ;  Beck  v.  Stephani,  9  How.  193. 

It  provides  a  summary  mode  of  relief,  but 
introduces  no  new  cause  of  interpleader,  id. ; 
Vosburgh  v.  Huntington,  15  Abb.  254. 

The  provision  of  this  section  for  the  substi- 
tution of  parties  is  founded  on  the  English 
statute,  and  the  decisions  under  that  seem  to 
have  settled  the  rule,  that  it  is  only  when  no 
other  question  than  the  right  of  property  is  to 
be  litigated,  that  an  interpleader  can  be  al- 
lowed. Sherman  Y,  Partridge,  1  Abb.  256;  S. 
0.  11  How.  154;  4  Duer,  646. 

In  an  action  to  recover  specific  personal 
property,  it  is  a  sufficient  objection  to  an  ap- 
plication for  substitution,  that  the  property  in 


question  cannot  be  brought  into  court.  Vos- 
burgh V.  Huntington,  15  Abb.  254. 

6.  Bailee  of  money. — Where  money 
was  deposited  with  a  party  to  be  paid  on  cer- 
tain conditions,  and  an  action  was  brought 
against  such  bailee  by  a  third  party,  the  court 
said  that  the  proper  way  for  the  bailee  to  pro- 
tect himself,  and  the  one  who  was  entitled  to 
the  money,  was  by  obtaining  an  order  of  sub- 
stitution, under  §  122  of  the  Oode.  McKay  v. 
Draper,  27  N.  Y.  (13  Smith),  256. 

A  party  deposited  money  in  a  bank,  and 
soon  after  transferred  his  interest  to  another ; 
a  receiver  of  the  property  of  the  depositor 
'claimed  the  deposit,  and  the  one  to  whom  it 
had  been  transferred,  brought  an  action  against 
the  bank  therefor.  Held,  that  on  payment  of 
the  money  into  court,  the  receiver  should  be 
substituted  as  defendant  in  place  of  the  bank. 
Fletcher  v.  Troy  Savings'  Bank,  14  How.  383. 

An  action  was  brought  by  the  assignees  of 


148 


Inxebfusadsb. 


[  §  122. 


a  deposit,  to  recoTer  the  same,  and  those  who 
held  the  deposit  were  serred  with  an  attach- 
ment in  another  action  commenced  bj  parties 
who  claimed  the  fhnd.  HM,  a  proper  case 
for  substitution.  Wilson  y.  Duncan,  8  Abb. 
354;  S.  0.  Rev'd,  11  Abb.  3.  See  also  41  N. 
Y.^  Hand),  214. 

where  a  third  party  not  in  privity  vjiiih  the 
dqtoaUor,  claims  money  which  has  been  de- 
posited in  a  savings'  bank,  such  bank  will  not 
be  allowed  to  implead  the  adverse  claimants. 
Lund  V.  The  Seamana^  Bank  for  SavingSy  20 
How.  461 ;  S.  G.  on  demurrer,  23  id.  258 ; 
quotine  Fletcher  v.  Troy  Savings'  Bank,  14 
How.  383 ;  Shaw  y.  Coster,  8  Paige,  339,  343 ; 
Marvin  v.  EUwood,  11  id.  365. 

c.  Claims  for  price  of  goods  sold.— 

Where  an  aotion  was  brought  on  a  note,  it 
appeared  that  the  defendant  gave  the  note  for 
a  purchase  of  goods  made  of  one  G.,  who  had 
also  commmiced  an  action  for  the  amount  of 
the  note.  The  plaintiff  in  the  first  mentioned 
action  averred  that  G.  acted  as  hk  (plaint- 
iff's^ agent  in  negotiating  the  sale ;  hda  ,that 
0.  should  be  substituted  as  defendant  on  pay- 
ment of  the  money  into  court.  Johnston  v. 
Lewis,  4  Abb.  N.  S.  150.  See  Trigg  v.  Hits^ 
17  Abb.  436. 

In  an  action  against  the  consignee  of  goods, 
who  sold  the  same  and  held  a  balance  of  the 
fund  in  his  hands,  a  claim  for  interest  was 
made  which  was  contested ;  hM,  that  an  order 
of  substitution  could  not  be  granted,  as  a  con- 
iition  of  the  granting  of  such  an  order  is,  that 
the  applicant  has  no  interest  in  the  subject  of 
oontroversy.  PoMorsofftv.Perry,  14How.505; 
S.  G.  16  Duer,  686.  See  the  same  principle  in 
Wakeman  ▼.  Dickey,  19  Abb.  24;  Moort  t. 
Usher,  7  Sim.  384;  BradtUek  v.  Smith,  9 
Bmg.  84;  S.  0.  2  Mo.  &  S.  131;  MitcheU  v. 
Hayne,  2  Sun.  k  Stu.  63. 

d.  Common  carrier.— Where  a  com- 
mon carrier  had  goods  placed  in  his  chti^,  to 

be  conveyed  to  a  distant  port,  and  before  the 
sailing  of  the  vessel  several  parties  claimed 
the  goods;  one  action  was  commenced  and 
others  threatened ;  held,  to  be  a  proper  case 
for  an  order  of  substitution.  Schuyler  v.  Har- 
gous,  3  Rob.  673 ;  S.  G.  28  How.  245.  In 
such  a  case  the  bailee  or  agent  cannot  dispute 
the  title  of  the  one  from  whom  he  has  received 
the  property.  Hence,  such  bailee  is  not  en- 
titled to  an  interpleader  to  settle  the  claims 
of  the  bailor  and  one  who  claims  by  a  dis- 
tmct  title.  Voslmrgh  v.  Huntington,  15  Abb. 
254. 


e.  Qnardlan,  administrator,  etc.— 

Where  R.,  the  defendant,  gave  his  note  to  J., 
as  guardian,  etc,,  J.  died,  and  S.  was  appoint- 
ed guardian.  The  administrator  of  J.  brought 
the  action  for  the  payment  of  the  note ;  hM, 
that  S.  should  be  substituted.  Van  Buskirk  v. 
Boy,  8  How.  425. 

The  order  in  that  case  provided  that  if  9. 
did  not  appear  in  the  action  within  twenty 
days  after  service  of  the  order  and  complaint, 
that  the  monev  deposited  in  court  should  be 
paid  to  the  plamtiff.  lb. 

/  Mechanic's  lien. — In  an  action  to 

foreclose  a  mechanic's  lien,  where  several  had 
been  filed,  the  defendant  dlleged  that  he  v^as 
indebted  to  the  contractor  in  a  sum  less  than 
the  pUuntiff's  claim  agunst  the  contractor, 
had  paid  all  the  residue  of  the  moneys  belong- 
ing to  the  contractor,  and  asked  to  be  allow^ 
to  pay  the  balance  into  court  and  have  Uie 
various  claimants  substituted  as  defendants. 
The  application  was  denied.  Chamberlain  v. 
O'Connor,  8  How.  45 ;  S.  G.  1  £.  D.  Smith, 
665. 

The  owner  of  a  building  cannot  interplead 
the  contractor  and  a  creditor  of  the  contractor, 
when  he  has  ample  protection  at  law.  Dry 
Dock  Methodist  Episcopal  Mission  Church  j, 
Carr,  2  Barb.  60. 

g-  Landlord  and  tenant.— A  tenant 

cannot  deny  the  title  of  his  landlord,  nor  can 
he  interplead  him  with  a  stranger.  Seatnan  v. 
Wright,  12  Abb.  304. 

But  where  the  lessor  died  and  two  parties 
claimed  the  rent,  a  bill  of  interfdeader  was 
sustained.  Badeau  v.  Tylee,  1  Sandf.  Gh.  270. 

h.  Appeal. — An  oider  of  substitution  is 
^>pealable.  Wilson  v.  Duncan,  11  Abb.  3; 
Rev'gS.G.8Abb.  354. 

So  of  an  order  disposing  of  a  flind  in  court. 
Kirhy  v.  Fitspatrick,  18  N.  Y.  (4  Smith),  484. 

i*  Costs. — The  unsuccessful  applicant  is 
responsible  for  costs  in  all  cases,  except  where 
special  circumstances  have  induced  the  court 
to  exercise  its  discretion  in  his  fkvor.  Thus, 
an  order  was  made  that  the  party  who  failed 
to  obtain  a  substitution,  should  pay  the  costs 
recovered  by  the  plaintiff  and  those  of  his  co- 
defendant,  both  on  the  bill  and  in  an  action  at 
law  commenced  by  him  in  relation  to  the  same 
matter.  MUler  v.  De  Peyster,  1  Abb.  234;  S. 
G.  4  Duer,  203. 

The  successful  applicant  is  entitled  to  his 
costs  out  of  the  fund  in  question.  Van  Bus- 
hrk  V.  Boy,  8  How.  425,  and  cases  cited,  su- 
pra, and  in  note  II. 
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TITLE   IV. 

Of  the  place  of  trial  of  civil  actions. 

Section  123.    Certain  actions  to  be  tried  where  the  subject,  or  some  part  thereof,  is  sit- 
uated. 

124.  Other  actions,  where  the  cause  or  some  part  thereof  arose. 

125.  Other  actions,  according  to  the  residence  of  the  parties. 

126.  Action  may  be  tried  in  any  county,  unless  defendant  demand  trial  in  proper 

county. 

^  133.  [103.]  (Am*d  1849.)  Certain  actions  to  be  tried  where  the  sub- 
ject^  or  same  part  thereof  is  situated. 

Actions  for  the  following  causes  must  be  tried  in  the  county  in  which 
the  subject  of  the  action,  or  some  part  thereof,  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of  trial,  in  the  cases  provided  by 
statute  : 

1.  For  the  recovery  of  real  property,  or  of  ap  estate  or  interest  therein, 
or  for  the  determination,  in  any  form,  of  such  right  or  interest,  and  for  inju- 
ries to  real  property ; 

2.  For  the  partition  of  real  property ; 

3.  For  the  foreclosure  of  a  mortgage  of  real  property ; 

4.  For  the  recovery  of  peraonal  property  distrained  for  any  oause. 


a.  Forecflosure. — ^In  an  action  for  the 
foreclosiire  of  a  mortgi^,  the  **  proper  coun- 
ty "  for  the  place  of  trial,  is  where  the  mori* 
gaged  premises  are  situated,  although  the 
money  may  be  loaned  and  the  mortgage  exe- 
cuted and  delivered  to  the  mortgagee  in  an- 
other county.  Miller  v.  Hull,  3  How.  325 ; 
S.  C.  1  Code  R.  113 ;  ValU^  v.  Bandall,  5 
Cal.  Rep.  461.  It  is,  however,  no  objection  to 
the  re^larity  of  the  proceedings  in  a  foreclose 
nre  suit,  that  the  place  of  trial  was  in  a  county 
other  than  that  in  which  the  mortgaged  prem- 
ises are  situated,  where  there  has  been  no 
motion  or  demand  made  to  change  the  place 
first  selected.  Marsh  v.  Lowry^  26  Barb.  197; 
S.  G.  16  How.  41,  sub  nom.  March  v.  Lowry. 

6.  Priority  of  right.— Where  the  com- 
plahit,  among  other  things,  prayed  that  the 
ri^ht  of  the  defendants  to  the  land  in  question, 
might  be  adjudjged  to  be  subordinate  to  the 
riffht  of  the  plaintifiT,  and  that  the  defendants 
might  be  ordered  to  give  up  possession  of  the 
land :  Hdd,  that  it  was  a  case  within  the  pro- 
visions of  the  latter  clause  of  section  123,  subd. 
1  of  the  Code.  Mairs  v.  Bemsen,  3  Code  R. 
138. 

c.  Setting  aside  oonveyance.— An  ac- 
tion brought  to  obtain  the  judgment  of  the 
court,  that  a  conveyance  of  real  estate  by  the 
defendant  is  fraudulent,  seeking  by  this  means 
to  appropriate  such  property  to  the  payment 
of  the  plaintiff's  judgment,  is  an  action  brought 
fSn:  the  determination  of  interests  in  real  prop- 


erty, and  must  be  tried  in  the  county  ia  which 
it  is  situated.  Wood  v.  HoUistery  3  Abb.  14; 
contra,  Bawls  v.  Carr,  17  Abb.  96.  The  lat- 
ter authoritv  was  substantially  overruled  by 
the  court  of  appeals  in  Leland  v.  Hathom; 
see  subd.  /,  post.  In  an  action  aflecting  the 
title  to  lands  the  court  may  cbanse  the  place 
of  trial  as  a  matter  of  right.  Starka  v.  Bates, 
12  How.  465. 

d.  Lands  Qutofthe  State.— This  provi- 
sion has  no  application  to  cases  where  the  sub- 
ject of  the  action  does  not  lie  within  this  State. 
Newton  v.  Bronson,  13  N.  Y.  (3  Kern.),  687 ; 
MtMsina  v.  Belden,  6  Abb.  1d6  ;  Bennett  v. 
Erving,  32  How.  384;  S.  C.  4  Rob.  671. 

e.  Statutory  foreclosnre.— An  action 

to  set  aside  a  statutory  foreclosure  of  a  mort- 
gage of  real  property,  and  to  redeem  the  land  ^ 
from  the  mortgage,  is  not  local,  and  not  neces- 
sarily to  be  tried  within  the  county  where  the 
land  is  situated.  Hubbell  v.  Sibley ,  4  Abb.  N. 
s.  403.  For  construction  of  the  first  clause 
of  section  122,  see  same  case. 

/.  Looal  action  respecting  real  pro- 
perty.— Where  an  action  was  brought  to 
restrain  the  defendant  from  building  a  bridge 
across  a  public  street,  which  structure,  it  was 
claimed,  would  injure  the  property  of  the 
plaintiff,  the  court  of  appeals  held  that  it  was 
a  local  action,  and  must  be  tried  where  the 
property  was  situated.  Ldand  v.  Halhom,  9 
Abb.  N.  S.  97 ;  S.  C,  2  Alb.  Law  Jour.  71) ; 
S.  0.  3  IIand»  549.    See  subd.  c^  suj^. 
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^  124.  [lOi.]  (Am'd  1849.)  Other  actions,  tcherethe  cause^  or  same  pari 
thereof,  arose. 

Actions  for  the  following  causes  must  be  tried  in  the  county  where  the 
cause,  or  some  part  thei'eof,  ai'ose,  subject  to  .the  like  power  of  the  court,  to 
change  the  place  of  trial  in  the  cases  provided  by  statute  : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  statute;  ex 
cept  that,  when  it  is  imposed  for  an  offense  committed  on  a  lake,   iver  or 
other  stream  of  water  situated  in  two  or  more  counties,  the  action  may  be 
brought  in  any  county  bordering  on  such  lake,  river,  or  stream,  and  opposite 
to  the  place  where  the  offense  was  committed; 

2.  Against  a  public  officer,  or  person  specially  appointed  to  execute  his 
duties,  for  an  act  done  by  him  in  virtue  of  his  office,  or  against  a  person  who, 
by  his  command  or  in  his  aid,  shall  dp  any  thing  touching  the  duties  of  such 
officer. 


a.  Actions  against  a  public  officer. 

A  suit  brought  by  the  people,  and  prosecuted 
by  the  attorney  general  of  the  State,  comes 
within  the  second  Bubdivision  of  this  section. 
People  V.  Hayes,  7  How.  248.  Where  the  act 
of  an  officer  is  beyond  the  scope  of  the  author- 
ity of  his  office,  he  is  not  protected  by  this 
section;  but  where;  in  performing  an  act 
within  the  scope  of  his  authority,  he  commits 
an  error,  or  even  abuses  the  confidence  which 
the  law  reposes  in  him,  he  is  still  entitled  to 
the  protection  of  the  statute.  Brown  v.  Smith, 


24Baib.  419.  Where  a  public  officer  is  sued 
for  an  official  act,  he  may  waive  the  statutory 
provision  that,  unless  it  appear  upon  the  trial 
that  the  act  was  done  within  the  county 
where  the  trial  was  had,  the  iury  shall  be  dis- 
charged and  a  judgment  of  discontinuance  be 
entered.  The  omission  to  raise  the  objection 
upon  the  trial,  will  be  r^;arded  as  a  waiver 
by  which  the  defendant  is  concluded.  How^ 
land  V.  WiUetts,  5  Sand.  219 ;  S.  C.  Aff'd,  9 
N.  Y.  (5  Seld.),  171. 


^  1525.  [105.]  Other  actions,  according  to  the  residence  of  Uie  parties. 

In  all  other  cases,  the  action  shall  be  tried  in  the  oounty  in  which  the 
parties,  or  any  of  them,  shall  reside  at  the  commencement  of  the  action; 
or,  if  none  of  the  parties  shall  reside  in  the  State,  the  same  may  be  tried  in 
any  county  which  the  plaintiff  shall  designate  in  his  complaint;  subject, 
however,  to  the  power  of  the  court  to  change  the  place  of  trial,  in  the 
cases  provided  by  statute. 


a.  Meaning  of  the  word  ^^  i)artles.^* 

The  section  of  the  judiciary  act  requiring  the 
venue  to  be  laid  in  a  county  where  some  of 
the  parties  resided,  meant  parties  in  interest 
and  not  nominal  parties  to  the  record.  Hart 
V.  Oatmariy  1  BaA).  229;  Henry  v.  Bank  of 
Salina,  5  Hill,  52S. 

b.  Quo  warranto. — ^In  an  action  in  the 

nature  of  a  quo  warranto,  the  place  of  trial 
may  properly  be  laid  in  any  county  in  th 
State.  The  people  are  a  par^^  whose  residence 
extends  to  every  county.  People  v.  Cook,  6 
How.  448. 

c.  Amendment. — In  cases  where    the 

{>laintiff  may  amend  his  declaration  of  course, 
le  may  so  amend  as  to  change  the  place  of 
trial.  Wakeman  v.  Sprague,  7  Cow.  164. 

d.  Railroad  corporations.— Can  a 

railroad  corporation  have  a  residence  in  any 
county?  Vermont  R,  R.  Co,  v.  Northern  R,  A. 
Co.  1  Code  R.  N.  S.  401. 


.  A  railroad  company  must  be  treated  as  an 
inhabitant  and  freeholder  in  each  county  where 
its  track  is  laid.  Sherwood  v.  Sairatoga  and 
Washington  R.  R.  Co.  15  Barb.  650 ;  Belden 
y.  New  York  and  Harlem  R.  R,  Co.  15  How. 
17 ;  contra,  WUde  v.  New  York  and  Harlem 
JR.  R,  Co.  1  HUt.  302;  and  see  2  Wait's  Law 
and  Praot.  80. 

e.  Insnranoe  companies.  — Corpora- 
tions, created  under  the  laws  of  this  State, 
are  residents  of  the  county  where  the  office 
of  the  company  is  located,  and  its  general 
business  carried  on.  Conroe  y.  National  Pro- 
tection Insurance  Co.  10  How.  403. 

The  fact  that  such  a  corporation  has  an 
office  in  another  county,  where  some  of  their 
business  is  done,  does  not  change  or  affect 
their  residence.  Hubbard  v.  National  Protec- 
tion Insurance  Co.  11  How.  149.  See  Pond 
y.  Hudson  River  Railroad  Co.  17  How.  543. 

/.  Foreign  corporations.— A  foreign 
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eorpontidn  having  an  agency  and  business 
office  in  one  of  the  counties  of  this  State,  is 
not  a  resident  of  such  county  within  the 
meaning  of  section  126  of  the  dode.  IfUema- 
Uonal  Life  AMurcmoe  Co.  y.  Sweetland^  14 
Abb.  240. 

g.  Transitory  aotions.— The  place  of 

tral  of  a  transitory  action  should  be  in  the 
county  where  the  principal  transactions  be- 
tween the  parties  occurred,  and  where  it  ap- 
pears the  ia^^t  number  of  the  witnesses,  who 
knew  any  thmg  of  the  fitcts,  reside.  A  minor- 
ity of  witnesses  should  not  necessarily  control. 
Jordan  y.  Oarrimm,  6  How.  6 ;  S.  G.  1  Code 
B.  N.  S.  400. 

h,  AcdODB  for  divoroe.— -The  common 
law  maxim  that  the  domicile  of  the  wife  follows 
that  of  the  husband,  has  no  application  in 
actions  for  a  divorce,  where  separation  has 
actually  taken  place,  and  where  the  very  pro- 
ceedings in  the  action  are  to  show  that  the 
relation  of  husband  and  wife  should  be  dis- 


solved, or  so  fiur  modified  as  to  establish 
separate  interests,  and  especially  of  bed  and 
board,  and  domicile  and  home.  In  such  a  case, 
the  law  will  recognize  the  wife  as  having  a 
separate  existence  and  separate  rights.  Hence, 
in  an  action  for  a  divorce,  a  mensa  et  thoro, 
for  cruel  and  inhuman  treatment,  the  plaint- 
iff may  bring  the  action  in  the  county  where 
she  actually  resides  when  it  is  commenced, 
although  the  defendant  resides  in  anothw 
county,  where  both  parties  formerly  resided. 
Venee  v.  VeneCf  15  How.  497;  S.  C.  Aff'd, 
id.  576,  n. 

i.  Iz^hirieB  to  the  person.— Except  so 

far  as  the  place  of  trial  of  actions 'for  injuries 
to  the  person  has  been  regulated  by  statutes 
(2  Rev.  Stat.  409),  such  actions  have  always 
been  regarded  as  transitory,  and  triable  in  any 
county  where  the  plaintiff  might  elect  to  bring 
Ids  action.  Mclvor  v.  McCabe,  16  Abb.  319 ; 
S.  0.  26  How.  257. 


k  1S6.  [105.]  (Am'd  1851.)  Action  may  be  tried  in  any  cotaUy,  unless 
defendant  demand  trial  in  proper  county. 

If  the  county  desiguated  for  that  purpose  in  the  complaint,  be  not  the 
proper  county,  the  action  may,  notwithstanding,  be  tried  therein,  unless  the 
defendant,  before  the  time  for  answering  expire,  demand,  in  writing,  that 
the  trial  be  had  in  the  proper  county,  and  the  place  of  trial  be  thereupon 
changed  by  consent  of  parties,  or  by  order  of  the  court,  as  is  provided  in 
this  section. 

The  court  may  change  the  placeof  trial  in  the  following  cases  : 

1.  When  the  county  desiguated  for  that  purpose  in  the  complaint  is  not 
the  proper  county ; 

2.  When  there  is  reason  to  believe  that  an  impailial  trial  cannot  be  had 
therein ; 

3.  When  the  convenience  of  witnesses  and  the  ends  of  justice  would  be 
proinoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceeedings  shall  be  had 
in  the  county  to  which  the  place  of  trial  is  changed,  unless  otherwise  pro- 
vided by  the  consent  of  the  parties,  in  writing  duly  filed,  or  order  of  the 
court,  and  the  papers  shall  be  filed  or  transferred  accordingly. 

I.  Whsre  the  Gountt  Designated  in  the  Complaint  as  the  Place  of 

Tbial,  18  not  the  Proper  Countt. 


a.  Proper  ootmt7--4ocal  action  — 

The  term  ''  proper  county "  means  a  county 
in  which  one  or  more  of  the  parties  to  the  ac- 
tion reside.  Lynch  ▼.  Mosher,  4  How.  86;  S. 
G.  2  Code  R.  54. 

The  venue  was  changed  where  an  action 
was  brought  in  Westchester  county,  to  re- 
strain the  defendant  from  building  a  bridge 
across  a  public  street  in  Saratoga,  which  the 
plaintilf  alleged  would  obstruct  his  view  and 
mjure  his  property,  the  court  of  appeals  hold- 
ing that  it  was  a  local  action  and  that  Saratoga 


was  the  proper  oounty.  Leland  y.  Hathomy  9 
Abb.  N.  S.  97 ;  S.  0.  2  Alb.  Lair  Jour.  79. 
See  §  113,  note  /,  ante. 

b.  Foreign  oorporatiozL— The  plaintiff 

was  a  foreign  corporation,  and  the  defendant  a 
resident  of  this  State.  Held,  that  the  proper 
county  for  trial  was  that  in  which  the  defend- 
ant resided.  The  fact  that  the  planitiff  has 
an  agency  in  this  State  does  not  afiect  the 
question.  IntemoHondl  Ltfe  Aemirance  Co.  y. 
Stoeetiand,  14  Abb.  240. 

c.  Demand* — The  cause  of  action  arose 
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in  Saratoga  eountj;  the  remie  ww  laid  in 
ReiiBselaer  ooanty ;  and  the  defendant  eenred 
a  written  demand  that  the  cauae  should  be 
tried  in  the  county  of  New  York.  HM,  that 
the  defendant  was  irregular  in  not  demanding 
trial  in  the  proper  county  (Saratoga).  Beards- 
ley  V.  Dickeraon,  4  How.  81. 

On  motion,  however,  to  diange  the  place  of 
trial  from  Rensselaer  to  New  York,  where  aU 
the  parties  resided,  upon  the  merits,  the  mo- 
tion was  granted.  lb. 

d.  —  when  to  be  made.— The  time  to 

answer  is  deemed  to  have  expired  on  service 
of  the  answer ;  hence  a  demand  that  the  trial 
be  had  in  the  proper  county,  after  answer, 
comes  too  late,  and  may  be  disregarded,  al- 
though the  answer  was  put  in  before  the  time 
for  that  purpose  had  expired.  MiUigan  v. 
Brophy,  2  Code  R.  118. 

A  demand  to  have  the  trial  in  the  proper 
county  may,  however,  be  made  at  the  time  of 
putting  in  the  answer.  Mairs  v.  Memeen,  3 
Code  R.  138. 

6*  —  efitot  of. — A  change  of  the  place  of 
trial  is  not  effected  by  the  defendant  merely 
serving  a  demand  in  writing  that  the  trial  be 
had  in  the  proper  county.  HMbrauck  v. 
JiPAdam,  3  Code  R.  39;  8.  C.  4  How.  342; 
Houck  V.  Lasher,  17  How.  520. 

/.  —  object  of. — The  object  of  the  de- 
mand is  to  allow  the  plaintiff  an  opportunity 
of  voluntarily  correcting  his  error  oy  amend- 
ment, stipulation,  or  otherwise,  without  the 
expense  and  delay  of  a  motion.  Vermont 
Central  R.  B,  Co,  v.  Northern  B,  B.  Co,  6 
How.  106;  S.  C.  1  Code  R.  N.  8.  401. 

g,  —  in  foreclosure. — In  an  action  for 
the  foreclosure  of  a  mortgage,  the  court  is  not 
expresslv  authorized  to  change  the  place  of 
trial,  where  the  county  designated  for  that 
purpose  in  the  complamt,  is  not  the  proper 
county.  A  demand  to  change  the  place  of 
trial,  and  a  consent  or  order  of  tlw  court 
thereon,  are  essential  to  change  it.  March  v. 
Lowry,  16  How.  41 ;  S.  C.  26  Barb.  197. 

h.  Motion. — If  a  demand  is  made,  and 

the  plaintiff  neglects  or  refuses  to  procure  the 
change  accordingly,  the  defendant  may  move 
to  have  the  place  of  trial  changed  to  the  proper 
county.  Mairs  v.  Bemsen,  3  Code  R.  138; 
Moore  v.  Gardner,  id.  24;  Hasbrouck  v. 
M'Adam,  id.  39;  8.  C.  4  How.  342.  But  a 
motion  is  only  requisite  or  allowable  in  the 
event  the  demand  is  disregarded.  Vermont 
Central  B.  B.  Co,  v.  Northern  B.  B,  Co.  6 
How.  106;  8.  C.  1  Code  R.  N.  S.  401. 

t.  —  wHen  made. — The  motion  may  be 
made  before  issue  joined,  or  at  any  time  there- 
after before  trial,  or  before  judgment  if  no 
trial  is  had.  Hubbard  v.  National  Protection 
Insurance  Co.,  11  How.  149;  Conroey,  Nor 
iionaH  Protection  Insurance  Co.  10  id.  403. 

j.  Opposing  motion.— The  venue  in  a 
complaint  is  to  be  fixed  irrespective  of  the 
convenience  of  witnesses,  where  one  of  the 
parties  resides,  if  either  resides  in  the  State, 
and  therefore  a  motion  to  change  the  place  of 


trial  to  the  propar  county,  cannot  be  opposed 
on  that  ground.  A  ehuige  of  the  place  of 
trial  for  Uie  convenience  of  witnesses  is  prop- 
erty made  when  the  venue  has  been  fixed  in 
the  proper  county.  Moore  v.  Gardner,  3  Code 
R.  224;  S.  C.  5  How.  243.  See  Masony. 
Broum,  6  How.  481,  approving  the  case  of 
Moore  v.  Gardner,  as  then  correct,  when  the 
distinction  existed  between  "oemie''  and  the 
*' place  of  trial,**  but  not  necessarily  applica- 
ble since  the  chan^;  also,  Park  v.  Carnley, 
7  How.  356,  in  which  the  case  of  Mason  v. 
Brown,  is  considered  as  "  sui  generis,**  and  not 
applicable  to  ordinary  motions  of  this  kind. 

k.  Two  motions  may  be  made  to- 
gether.— Motions  to  change  the  place  of 
trial  to  the  proper  county,  and  on  account  of 
the  convenience  of  witnesses,  may  be  heard  at 
the  same  time,  but  on  separate  motions.  Me^ 
son  V.  Brown,  6  How.  481 ;  Park  v.  Camley, 
7  id.  356. 

h.  Motion^  where  to  be  made.— The 

motion  must  be  made  in  the  judicial  district, 
or  a  countv  adjoining  the  one  designated  by 
the  i^aintiff  in  his  complaint.  Bangs  v,  Selden, 
13  How.  163;  S.  C.  id.  375;  Chuhhuck  v. 
Morrison,  6  id.  367 ;  Beardsley  v.  Dickerson, 
4  id.  81 ;  Askins  v.  Heams,  3  Abb.  185. 

m.  Anotioe  of  motion  in  the  alter- 
native to  "change  the  venue  or  place  of 
trial,"  held,  sufficient.  Hinchman  v.  Butler,  7 
How.  462. 

n.  All  the  defendants  should*  in 

f  general,  unite. — Where  there  are  several 
efendants,  the  venue  will  not  be  changed  on 
the  application  of  one  alone.  SaiUy  v.  Hut- 
ton,  6  Wend.  508;  so  heid,  in  a  joint  action 
against  the  maker  and  indorsers  of  a  promis- 
sory note.  Legg  ▼.  Dorsheim,  19  Wend.  700. 

0.  Etzoepttonstotheseneralrule.^ 

Where  a  default  for  not  pleading  has  been  en 
tered  against  one  of  two  defendants,  the  other 
may  move  alone.  Brittan  v.  Peabody,  4  Hill, 
62,  (n.) ;  Chace  v.  Benham,  12  Wend  200 : 
So,  if  the  action  be  in  form  against  several, 
and  process  be  served  upon  a  part  only.  Brit- 
tan V.  Peabody,  supra.  Where  all  the  de- 
fendants do  not  join  in  the  motion,  good  rea- 
son must  be  shown  therefor.  Welling  v.  Sweet, 
1  How.  156.  See  also,  Mairs  v.  Bemsen,  3 
Code  R.  138 ;  SaiUy  v.  HuUon,  6  Wend.  608 ; 
Laws  of  1841,  p.  272,  §  1 ;  Legg  v.  Dorsheim, 
19  Wend.  700 ;  Job  v.  ButterfiM,  1  £ng.  Law 
and  £q.  R.  417 ;  5  £xch.  827 ;  20  L.  Jour.  R. 
N.  S.  Ex.  8. 

p.  Notice  of  motion.— On  a  motion,  by 
one  of  several  defendants,  to  have  the  trial  in 
the  proper  county,  notice  of  the  motion  must 
be  given  to  the  defendants  who  do  not  move. 
Mairs  v.  Bemsen,  3  Code  R.  138 ;  Welling  v. 
Sweet,  1  How.  156. 

In  such  case,  the  court  will  order  the  motion 
to  stand  over,  in  order  that  notice  may  be    « 
given  to  such  defendants  as  have  not  heen 
served.  Mairs  y.  Bemsen,  3  Code  R.  138. 

q.  The  denial  of  a  motion  to  change 

the  place  of  trial,  made  by  one  defendant,  does 
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not  prigiidioe  anotiier  delbndiiit  mbseqaenUj 
served  with  sammons,  to  make  a  similkr  mo- 
tion. New  Jersey  Zinc  Co.  ▼.  Blood,  8  Abb.  147. 

r.  Costs  of  motion. — ^Under  a  general 
clause  in  a  notice  of  motion  asking  for  other 
and  farther  relief,  the  party  cannot  take  costs 
of  motion.  But  in  all  motions  to  change  the 
place  of  trial,  where  costs  are  asked  for  in  the 
notice,  costs  to  abide  the  erent  will  be  allowed, 
whether  the  motion  is  granted  or  not.  North- 
rop ▼.  Van  Duaen,  3  Code  R.  140.  See  also 
Hubhaird  v.  NaHonaH  ProtecUon  Insurance 
Co,  11  How.  149. 

«.  Transfer  of  papers.— Rule  3  (Su- 
preme Court  Rules),  provides  that  in  case  the 
place  of  trial  is  changed,  the  papers  then  on 
file  and  those  afterwa^s  filed  shall  be  filed  in 
the  clerk's  office  of  the  county  specified  in  the 
order ;  and  all  other  papers  in  the  cause  shall 
be  filed  in  the  county  so  specified. 

t.  Afladavit  of  merits.— The  form  of 

an  affidayit  of  merits  upon  such  a  motion 
should  correspond  with  the  practice  and  de- 
cisions heretofore  made  therein.  Three  things 
must  distinctly  appear :  1st.  That  the  defend- 
ant has  fully  and  fairly  stated  the  case  to  his 
counsel,  stating  his  name  and  residence.  2d. 
That  he  is  advised  by  his  counsel  that  he  has 
a  good  and  substantial  defense  on  the  merits. 
And  3d.  That  he  believes  that  he  has  such  de- 
fense. Lynch  y.  Mosher,  4  How.  86;  S.  G. 
2  Code  R  54. 

u.  —  held  insuffloient.— An  affidavit 

of  merits  is  defective,  which  states  that  the 
defendant  "  has  a  good  and  substantial  defense 
upon  the  merits  of  this  action,  as  he  is  advised 
by  his  counsel,  etc.,  and  as  he  beUeves  truly.'* 
Lynch  y.  Mosher,  4  How.  86 ;  S.  C.  2  Code  R. 
54;  also  an  affidavit  that  the  defendant  had 
stated  "  the  facts  of  his  drfense"  instead  of 
''the  ease"  Richards  v.  Sficetger,  1  Code  R. 
117;  S.  C.  3  How.  413;  likewise  an  affidavit 
which  states  that  the  defendant  has  stated 
"  his  ease  in  this  cause  *'  to  his  counsel,  instead 
of  "  the  case,"  as  required  by  rule  29.  Ellis  v. 
Jones,  6  How.  296. 

V,  —  held  sufficient. — ^An  affidavit  of 
merits  to  change  the  place  of  trial,  which  says 
that  the  defendant  has  fully  and  fairly  stated 
^'  the  facts  of  this  case"  to  his  counsel,  is  suf- 
ficient. Jordan  v.  Garrison,  6  How.  6;  S.  C. 
1  Code  R.  N.  S.  400. 


w.  Beivealiii^  deftnse.— Rule  60  (So* 

preme  Court  Rules),  provides  that  ''In  addition 
to  what  has  usually  been  stated  in  affidavits 
concerning  venue,  either  party  may  state  the 
nature  of  the  controversy,  and  show  how  his 
witnesses  are  material;  and  may  also  show 
where  the  cause  of  action  or  the  defense,  or 
both  of  them,  arose ;  and  those  facts  will  be 
taken  into  consideration  by  the  court,  in  fixing 
the  place  of  trial."  But  it  does  not  require  the 
defendant  to  disclose  the  matters  which  he  in- 
tends to  set  up  in  his  answer.  He  may  do  so; 
but  if  he  prefers  to  omit  it,  or  make  only  a 
partial  disclosure  of  his  intended  defense,  he 
may  do  so.  Mixer  v.  Kuhn,  4  How*  409;  S. 
C.  3  Code  R.  106. 

a?.  Staying  prooeedlngs.— Noorderto 

stay  proceedings,  for  the  purpose  of  moving  to 
chan^  the  place  of  trial,  shall  be  granted  un- 
less it  shall  appear  from  the  papers,  that  the 
defendant  has  used  due  diligence  in  preparing 
the  motion  for  the  earliest  practical  day  after 
issue  joined.  Such  order  shall  not  stay  the 
plaintiff  from  taking  any  step,  except  subpoe- 
naing witnesses  for  the  trial,  without  a  special 
clause  to  that  efiect.  On  presenting  to  and 
filing  with  the  officer  granting  the  order,  an 
affidavit,  showing  such  facts  as  will  entitle  the 
plaintiff,  according  to  the  settled  practice  of 
the  court,  to  retain  the  place  of  trial,  the 
officer  shall  revoke  the  order  to  stay  proceed- 
ings; and  the  plaintiff  shall  give  immediate 
notice  of  such  revocation  to  the  defendant's 
attorney.  Rule  59,  (Supreme  Court  Rules.) 

y.  Former  and  present  practice.— 

Under  the  former  practice  the  plaiiitiff  could  not 
directly  move  to  change  his  venue,  but  might 
move  to  amend  his  declaration  for  that  purpose; 
and  where  the  defendant  had  not  answered,  the 
plaintiff'  mieht  amend  his  declaration  of  course. 
And  in  such  a  case,  he  might  so  amend  as  to 
change  the  venue.  Swartwout  v.  Payne,  16 
Johns.  148;  Wakeman  v.  Sprague,  7  Cow. 
164.  Now,  if  he  desires  to  amend  the  venue, 
he  may  do  so  b^  amending  his  complaint,  of 
course,  at  any  time  within  the  period  allowed 
by  section  172  of  the  Code  for  amendments 
of  course.  After  the  time  expires  to  amend 
of  course,  he  may  make  a  motion  to  amend  his 
complaint  m  such  respect,  in  analogy  to  the 
former  practice. 


II.  Chanoino  th£  Plage  ofTsul  on  the  Oboumd  that  an  Ibipabtial  Trial 

GAKXOT  BE  HAD. 


a.  The  influence  of  the  office  of 

sheriff  is  not  sufficient  cause  to  change  the 
venue,  on  the  ground  that  it  will  prevent  a 
&ir  and  impartial  trial.  Baker  v.  Sleight, 
Sheriff,  etc,  2  Caines,  45. 

b.  Where  the  corpdratton  of  New 

york  dty  was  a  party  to  an  action,  in 
which  the  venue  was  laid  in  that  city,  the 
court  refused  to  change  it,  merely  on  that  ac- 
count, on  the  bare  allegation  that  an  impartial 
trial  oould  not  be  had,  holding  that  the  intei^ 

20. 


est  supposed  to  exist  in  Jkvot  of  the  success 
of  the  corporation,  was  too  uncertain  and  re- 
mote. -  Co^^ation  of  New  York  t.  Dawson, 
2  Johns.  Cas.  335. 

0.  The  existence  of  a  partr  Spirit  in 

the  county  where  the  veirae  is  laid,  against 
the  party  making  the  ajyplication,  is  not  ade- 
quate ground  for  changmg  the  place  of  trial. 
Zobieskie  v.  Bauder,  1  Caines,  487. 

d.  Turnpike  suit.— The  court  will  not 
change  the  renue  in  a  turnpike  cause,  on  aa 
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ftffidftTit  statutt  thfti  the  ooonty  is  prejudioed 
aj^nst  turnpikes.  New  Wmdtar  Tumpihe 
Mood  y.  WihoHy  3  Oaines,  127. 

e.  Libel  suit. — ^A  strong  excitement  ex- 
isting in  a  county,  on  the  subject  matter  of 
a  libel  suit,  is  no  cause  for  refusing  to  change 
the  venue  to  such  county,  on  the  ordinary 
affidavit.  Bowman  y.  Ely,  2  Wend.  250.  But 
see  PeopU  v.  Wetib,  1  Hill,  179. 

But,  in  an  action  for  libel,  imputing  to  the 
plaintiff  the  murder  of  his  wife,  where,  from 
the  facts  and  circumstances  disclosed  on  the 
motion,  it  was  evident  that  an  extensive  pub- 
lic excitement  existed  in  the  county,  and 
there  was  reason  to  believe  that  a  fiur  and 
impartial  trial  could  not  be  had,  the  place  of 
trial  was  ordered  changed.  Budjfer.Northam, 
20  How.  248. 

/•  Disagreement  of  jury,— When  it  is 

found,  by  actual  experiment,  that  a  fiur  trial, 
or,  as  in  this  case,  no  trial  can  be  had  in  the 
county  where  the  venue  is  laid,  the  motion  to 
change  the  place  of  trial  will  be  granted.  So 
hdd,  where  there  had  already  been  two  trisJs 
in  the  cause  and  no  verdict^  the  juries  not 


beiog  able  to  agree.  Mm9en^  v.  Holmes^  12 
Wend.  203.    See  People  v.  Webb,  1  Hill,  179. 

^.  laabilitj  must  be  established. 

A  supposed  excitement  or  prejudice,  which 
makes  it  doubtful  whether  a  fair  and  impartial 
trial  can  be  had  in  the  county  to  which  it  is 
moved  to  change  the  place  of  trial,  is  no  cause 
for  refusing  the  motion.  The  inability  to  ob- 
tain a  fair  and  impartial  trial  must  be  clearly 
established.  An  actual  experiment,  by  way 
of  trying  the  cause,  or  attempting  toimpannel 
a  jury,  should  first  be  made.  Pe(^Ae  v. 
WrigJU,  3  Code  R.  75;  S.  G.  5  How.  23. 
But  is  not  required  in  all  cases.  B¥dffe  v. 
Nmikam,  20  How.  248;  PeopU  v.  Webb,  1 
HiU,  179. 

h.  The  Judge  having  been  counsel 

in  the  cause. — ^Where  the  circuit  judge  of 
the  district,  in  which  the  county  of  trial  was 
situated,  had  been,  previous  to  his  appoint- 
ment, counsel  in  the  cause,  it  was  held  suffi- 
cient cause  to  change  the  venue.  Fan  JSens- 
eelaer  v.  Ikmglaes,  2  Wend.  290.  See  also 
Laws  of  1850,  p.  20. 
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a.  The  motion,  by  whom  made.— 

Where  there  are  more  defendants  than  one,  the 
general  rule  is,  that  all  must  join  in  the  mo- 
tion. SaOly  V.  HuUan,  6  Wend.  508 ;  WeUing 
T.  Sweet,  1  How.  156.  And  where  all  do  not  so 
join^  good  reason  must  be  shown  therefor,  id. 

6.  Exceptions. — In  an  action  against 
several  defendants,  where  some  of  them  have 
suffered  default,  the  others  m^  move  to 
change  the  venue.  Chaoe  v.  Benham,  12 
Wend.  200.  So,  if  the  action  be  in  form 
against  several  defendants,  and  process  be 
served  upon  a  part  only.  Brittan  v.  Peabody, 
4  Hill,  62  (n). 

So,  likewise,  in  a  joint  action  aoainst  the 
several  parties  to  a  biu,  or  note,  under  section 
120  of  the  Code,  the  motion  may  be  made  by 
one  of  the  defendants,  since  the  act  of  1841, 
p.  272,  §  1 ;  but  before  that  act,  the  rule  was 
otherwise.  Legg  v.  Ihreheim,  19  Wend.  700. 
See,  also,  Brittan  v.  Peabody,  4  HiU,  62  (n). 

The  plaintiff  cannot  directly  move  to  change 
his  venue,  but  may  change  it,  bv  amending 
his  complaint  of  course,  within  we  time  al- 
lowed, or  by  motion  for  leave  to  amend,  after 
the  time  to  amend  of  course  has  expired. 
Swartwout  v.  Payne,  16  Johns.  148 ;  Wake- 
man  V.  Sprague,  7  Cow.  164. 

c.  Motion,  when  made.— Where  the 

convenience  of  witnesses  is  the  ground  of  the 
motion,  it  should  not  be  made  till  after  issue 
joined.  Hubbard  Y.NdttionalPrate^ionlnsU' 
rantje  Ct>.  11  How.  149;  MerriU  v.  Ormndl, 
10  id.  31 ;  S.  0.  12  N.  Y.  Leg.  Obs.  286 ; 
Hinchman  v.  BuUer,  7  How.  462;  Hariman 
v.  Speneer,  5  id.  135.  See,  also.  Sup.  Gt.  Rules, 
59,  60. 

d.  Demand. — ^A  demand  is  not  necessary 
before  making  a  motion  to  change  the  place 


of  trial  for  the  convenience  of  witnessess. 
Hinchman  v.  Butler,  7  How.  462. 

e.  An  amendment  of  a  complaint, 

by  changing  the  venue  to  the  proper  county, 
after  demaiMi,  will  not  prejudice  a  motion  pre- 
viously made  by  the  defendant  to  change  the 
venue  to  another  county  for  the  convenience 
of  witnesses,  although  the  defendant  has  not 
served  an  amended  answer.  The  defendant 
is  saved  by  the  prevision,  that  the  plaintiff's 
right  to  amend  his  complaint  shall  be  without 
prejudice  to  the  proeeedi$^gs  already  Aocl.  ToU 
V.  Cromwell,  12  How.  79. 

/.  Stayln^proceedlngs.— Under  Rule 
59,  (Sup.  Gt.  Rules,)  the  defendant,  if  neces- 
sary, may  obtain  an  order  to  stay  the  proceed- 
ings, for  the  purpose  of  makiuK  the  motion ; 
but  no  such  stay  will  be  granted  unless  it  ap- 
pears from  the  papers,  that  the  defendant  has 
used  due  diligence  in  preparing  the  motion  for 
the  earliest  practical  day  after  issue  joined. 
The  plaintiff  may,  however,  obtain  a  revoca- 
tion of  such  order,  on  presenting  to,  and  filing 
with,  the  oflBcer  granting  it,  an  affidavit,  show- 
ing such  facts  as  will  entitle  the  plaintiff,  ac- 
cording to  the  settled  practice  of  the  court, 
to  retain  the  place  of  trial;  whereupon  he 
must  give  immediate  notice  of  such  revocation 
to  the  defendant's  attorney. 

g.  Disreeardlng  order.— An  order  to 

stay  proceedings  to  enable  a  defendant  to  move 
for  change  of  venue,  cannot  be  disregarded  by 
the  plaintiff,  although  it  has  the  effect  of  throw- 
ing &ie  cause  ofer  both  the  cireuit  in  the  county 
where  the  Tenue  is  laid,  and  the  county  to 
which  it  is  proposed  to  be  changed.  The 
plaintiff,  in  such  a  case,  should  obtain  a  revo- 
cation of  the  order.  Starr  v.  Francis,  22 
Wend.  633. 
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h.  The  affida:^t.— The  affidATit  upon 
which  the  motion  to  change  the  venae  is  fonnd- 
edy  must,  in  general,  he  made  by  the  defend- 
ant himself;  though  under  special  circum- 
stances set  forth  in  the  affidavit,  it  may  he 
made  by  his  attorney  in  the  action.  BrUkm 
y.  Peabody,  4  Hill,  61  (n). 

».  Name  and  residence.7-Where  the 

motion  is  based  on  the  convenience  of  wit- 
nesses, the  affidavit  must  state  the  names  of 
the  witnesses  for  whose  convenience  the 
change  of  venue  is  proposed  to  be  made. 
Anonymous,  6  Cow.  389.  It  must  also  state 
the  residences  of  the  witnesses  as  of  that  coun- 
ty ;  but  it  is  unnecessary  to  specify  the  city, 
town  or  village.  Bleecker  v.  SmiAf  37  How. 
28 ;  Pierce  v.  Gunn,  3  Hill,  445.  See,  how- 
ever, Westbrook  v.  Menrittt  1  How.  195,  where 
it  was  held  that  stating  the  county  only  was 
not  sufficient,  but  that  the  particular  place  of 
residence  of  the  witnesses  must  be  stated  in 
addition. 

i.  Materiality. — ^The  affidavit  must  also 
state  that  the  witnesses  are  each  and  every 
of  them  material  to  the  defense,  as  defendant 
is  advised  b^  his  counsel,  and  verily  believes, 
and  that  without  the  testimony  of  each  and 
every  of  them,  he  cannot  safely  proceed  to 
trial,  as  he  is  advised  by  his  counsel,  and  ver- 
ily believes.  Constantine  v.  Dttnhamf  9  Wend. 
431 ;  Anonymous,  3  id.  425 ;  Anonymous,  1 
Hill,  668. 

ik.  Statement  to  counsel.— The  affidar 

vit  must  also  state  that  the  defendant  has 
fully  and  fairly  stated  the  case  to  his  counsel, 
giving  the  name  and  residence  of  such  coun- 
sel. Lynch  v.  Mosher,  4  How.  86;  Bickards 
V.  Swetzer,  3  How.  413  ;  S.  G.  1  Code  B.  117 ; 
EUis  v.  Jq|ie«,  6  How.  296 ;  Sup.  Ct.  Rules, 
29.  And  that  he  has  fully  and  fauiy  disclosed 
to  his  counsel  the  facts  which  he  expects  to 
prove  by  each  and  every  of  his  witnesses. 
Anonymous,  1  Hill,  668 ;  Miller  v.  Am^,  1 
How.  55,  70,  165.  And  that  he  has  a  good 
and  substantial  defense  upon  the  merits,  as 
he  is  advised  by  his  said  counsel,  and  verily 
believes.  Brittan  v.  Pedbody,  4  Hill,  61  (n.  4) ; 
S.  C.  1  How.  62.  When  an  affidavit  of  merits 
has  been  filed  and  served,  no  other  shall  be 
necessary  on  making  a  motion,  and  the  filing 
and  service  may  be  shown  by  affidavit.  Rule 
29  of  Supreme  Court. 

I'  Name  of  county. — An  affidavit  for 
a  motion  to  change  venue  must  show  where 
the  venue  is  laid.  Bull  v.  BdbbUt,  1  How. 
184. 

m.  Additional  statements.— In  addi- 
tion to  what  has  usually  been  stated  in  affida- 
vits concerning  venue,  either  party  may  state 
the  nature  of  the  controversy,  and  show  how 
his  witnesses  are  material;  and  may  also  show 
wl)ere  the  cause  of  action,  or  the  defense,  or 
both  of  them,  arose;  and  those  facts  will  be 
taken  into  consideration  by  the  court  in  fixing 
the  place  of  trial.  Sup.  Ct.  Rule,  60. 

Affidavits  in  support  of,  as  well  as  those  op- 
posed to,  the  motion,  should  state  what  is  ex- 


pected to  be  proved  by  the  witnesses.  Awierir 
ean  Exchange  Bank  y.  Hill,  22  How.  29. 

Very  little  reliance  can  be  placed  upon  an 
allegation  of  the  materiality  of  witnesses,  un- 
less it  be  shown  wherein  they  are  material ; 
but  the  place  of  trial  may  be  changed  upon 
such  affidavit,  when  no  witnesses  are  shown 
to  reside  in  the  county  where  the  venue  is 
laid.  People  v.  Hayes,  7  How.  248. 

n.  Foreign  witnesses.— A  motion  by 

a  defendant  to  change  the  place  of  trial,  will 
not  be  denied  on*  the  ground  of  the  conven- 
ience of  the  plaintiff's  witnesses,  residing 
out  of  the  State.  New  Jersey  Zinc  Co.  v. 
Blood,  8  Abb.  147. 

0.  The  oounty  in  which  the  wit- 
nesses reside,  rather  than  the  distance  they 
will  have  to  travel,  controls,  on  motion  to 
change  the  venue.  People  v.  Wright,  5  How. 
23;  3  Code  R;  75;  Hull  v.  Hull,  1  Hill,  671 ; 
See  also  Beardsley  v.  IXckerson,  4  How.  81. 

i>.  In  deciding  motions  to  change 

the  place  of  trial,  courts  now  look  beyond 
the  affidavits  of  the  parties  and  the  advice  of 
their  counsel,  to  the  plead  ines,  and  the  issues 
to  be  tried ;  and  firom  the  whole  case,  as  pre- 
sented b^  the  affidavits  and  the  pleadings,  de- 
termine in  which  county  the  trial  will  accom- 
modate the  greatest  number  of  witnesses, 
whose  attendance  it  will  be  necessary  for 
the  parties  to  secure,  in  the  reasonable  exer- 
cise of  care  and  prudence  in  preparing  for  the 
trial.  King  v.  VanderbiU,  7  How.  385. 

g.  ICain  consideration.— In  determin- 
ing such  motions,  the  convenience  of  wit- 
nesses is  the  main  consideration,  though  the 
dispatch  or  oppressive  delay  of  suits  are  con- 
siderations not  to  be  wholly  overlooked.  King 
V.  VanderbiU,  7  How.  385. 

r.  Apprehensive  delays.— The  objec- 
tion, it  seems,  to  changing  the  place  of  trial 
to  the  city  and  county  of  New  York,  on  ac- 
count of  the  pressure  of  business  in  that  city, 
and  apprehensive  ddays  in  the  trial,  ma}'  oe 
obviated  by  granting  an  election  to  the  parties 
to  substitute  an  adjoining  county.  Chodrich 
V.  VanderbiU,  7  How.  467. 

».  Transitory  actions.— The  place  of 

trial  of  a  transitory  action,  should  be  in  the 
county  where  the  principal  transaction  be- 
tween the  parties  occurred,  and  where  it  ap- 
pears the  largest  number  of  witnesses,  who 
know  anything  of  the  facts,  reside.  A  ma- 
jority of  the  witnesses  should  not  necessarily 
control.  Jordan  v.  Garrison,  6  How.  6;  S.  C. 
1  Code  R.  N.  S.  400;  Goodrich  v.  VanderbiU, 
7  How.  467. 

t  Proper  coun'^. — ^The  court  has  no 

authority,  on  motion,  to  chance  the  place  of 
trial  for  the  convenience  of  witnesses,  on  de- 
nial of  that  motion,  to  order  it  changed  for 
the  reason  that  the  county  designated  for  that 
purpose  in  the  complaint  is  not  the  proper 
county,  no  previous  demand  for  such  change 
having  been  made.  Houck  v.  Lasher,  17  How. 
520. 

u.  Opposing  the  motion.— The  motbn 
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<m  the  part  of  the  defendant  te  change  the 
place  of  trial  for  the  oonyenience  of  witnesses 
may  he  resisted  by  the  plaintiff  by  aflOdavit, 
showing  that  he  has  an  equal  or  greater  num- 
ber of  material  witnesses  than  the  defendant, 
residing  in  or  near  the  county  in  which  the 
yenue  is  laid.  Gilbert  v.  ChapmoH^  1  How. 
56;  Spmcer  v.  HuXberi,  2  Games,  374;  Du- 
Boys  T.  Fronk^  3  id.  95 ;  Sixmtenbergh  r. 
Legg,  2  Johns.  481 ;  Anotwim>u$y  7  Cow.  102 ; 
Onondaga  Co.  Bank  y.  Shepherd^  19  Wend. 
10 ;  Sherwdbd  ▼.  Steele,  12  id.  294. 

V.  Witnesses  in  an  adjoining  state. 

The  residence  of  a  greater  number  of  wit- 
nesses in  an  adjoining  state,  adjacent  to  the 
county  where  the  venue  is  laid,  is  not  suffi- 
cient to  retain  the  venue.  Peetr,  BUHngs,  2 
Wend.  282;  Bank  of  St.  Albans  v.  Kmcker- 
backer,  6  id.  541 ;  Brittan  v.  Peabody,  4  Hill, 
61.  (n). 

w.  The  loss  of  a  trial  or  term  by  the 

pUuntiff,  if  the  venue  is  changed,  is  no  answer 
to  a  motion  for  that  purpose,  where  the  defend- 
ant is  not  chargeable  with  laches ;  and  even 
whore  he  is  so  chargeable,  his  neglect  must 
be  such  as  to  produce  the  delay,  or  the  mo- 
tion will  be  granted.  Lynch  v.  Mosher,  4 
How.  86 ;  Garlock  v.  Dunkle,  22  Wend.  615. 

«.  Issue  on  demurrer.— It  was  held  in 

Thurber  v.  Brown,  2  Hill,  382,  that  it  was  no 
answer  to  a  motion  to  change  venue,  that  the 
cause  was  at  issue  upon  demurrer  only ;  but 
now,  see  Oould  v.  Chc^nn,  2  Code  B.  107 ; 
S.  C.  4  How.  185. 

V.  Omitting:  to  answer  affldayil— 

Where  a  plaintm,  in  opposition  to  a  motion  to 
change  the  venue,  omitted  to  answer  the  mat- 
ters specially  set  forth  in  the  defendant's  affi- 
davit m  relation  to  the  necessity  and  material- 
ity of  the  plaintiflTs  witnesses,  it  was  held  that 
the  defendant's  affidavit  must  be  taken  as  true 
in  such  respects,  and  that  the  motion  should 
prevail.  Benedict  v.  Hihbard,  5  HiU,  509; 
McCartney  v.  Betts,  1  How.  73. 

«.  The  principle  i^ovemin^  the  de- 
cision of  motions  of  this  kind,  is  tae  conve- 
nience of  witnesses.  Bathbone  v.  Harmon,  4 
Wend.  208;  9  id.  451;  Anonymous,  1  HiU, 
668 ;  Hull  v.  HuU,  id.  671.  Hence,  where  the 
plaintiff  swears  to  a  ereater  or  equal  number 
of  witnesses,  the  motion  will  be  denied.  Aus^ 
tin  V.  Hincldey,  13  How.  576 ;  Anonymous,  1 
Hill, 668;  JBTuJ^v.  JJuU,id.671;  Sherwoodr. 
Steele,  12  Wend.  294 ;  Wood  v.  Bishop,  5  Cow. 
414.  But  the  greatest  number  of  witnesses  in 
opposition  to  the  motion  will  not  prevail  to 
retain  the  venue  under  all  circumstances. 
Benedict  v.  Hibbard,  5  Hill,  509 ;  Weed  v. 
HaUaday,  1  How.  73. 

a.  Delay. — Where  it  is  manifest  that  the 
object  of  the  motion  is  delay,  it  will  be  denied. 
KiXiboumey.  FairchUd,  12  Wend.  293;  Gar- 
lock  V.  DunHe,  22  id.  615;  Haywood  v. 
Thayer,  10  id.  571. 

b,  A  defective  affidavit,  likewise,  has 
the  same  effect.  Brown  v.  St.  John,  19  Wend. 
617;    ConstafUme  v.  Dunham,  9  id.  431; 


Browned  v.  Marsh,  22  id.  636;  Biehmond  v. 
CowUs,  2  Hill,  359. 

c.  Fraud  on  the  court.-— In  a  common 

action  of  assumpsit,  where  the  defendant 
swears  to  seventy-eight  witnesses  as  material, 
to  his  defence,  on  a  motion  to  change  the 
venue,  it  will  be  considered  a  fraud  upon  the 
court,  unless  the  nature  of  the  action  is  fully 
explained,  so  as  to  satisfy  the  court  that  the 
number  of  witnesses  is  necessary.  Garbutt  v. 
Brandner,  1  How.  122;  WaUaoe  v.  Bond,  4 
Hill,  536. 

d.  Stipulation  not  to  fiive  evidence. 

Where,  on  a  motion  by  the  defendant  to  change 
the  venue,  the  plaintiff  offers  to  stipulate  to 
give  no  evidence  except  as  to  facts  transpiring 
in  the  county  where  the  venue  is  laid,  the  place 
of  trial  will  be  retained.  SmiJ^  v.  AfoeriU,  1 
B«rb.28. 

e.  Stipulation  to  bear  witnesses' 

expenses. — On  the  stipulation  of  the  plaint- 
iff's attorney  to  pay  aU  the  expenses  of  oring- 
in^  the  defendant's  witnesses  to  the  place  of 
trial,  the  venue  was  retained.  Worthy  v.  G^ 
beri,  4  Johns.  492. 

/.  On  the  contrary,  hi  Ba^hhofM  v.  Har- 

man,  4  Wend.  208,  the  court  refused  to  retain 
the  venue  on  the  plaintiff's  stipulating  to  pay 
the  expenses  of  defendant's  witnesses. 

g-  Amending   complaint.  —  Where, 

pending  a  motion  to  change  the  venue  and  a 
sta^  of  proceeding  for  that  purpose,  the 
plamtiff  amends  his  declaration  by  changing 
the  venue  to  another  county,  the  motion  will 
be  denied,  if  it  is  shown  that  the  plaintiff  has 
witnesses  enough  to  retain  ^he  venue  in  the 
latter  county,  and.that  the  defendant  has  had 
time,  since  the  amendment,  to  make  a  new 
motion,  but  has  neglected  to  do  so.  mWolverUm 
y.  Wais,  1  HiU,  374. 

h.  Stipulation  to  change  venue.  — 

Where,  on  receiving  notice  of  motion  to  change 
the  venue,  the  plaintiff  agrees  to  change  it  ac- 
cording to  the  wish  of  the  defendant,  provided 
the  latter  will  accept  short  notice  of  trial,  the 
motion  will  be  denied,  if  the  defendant  refuses 
such  offer,  without  showing  that  it  is  impos- 
sible for  him  to  prepare  for  trial  on  short  no- 
tice. Smith  V.  Prior,  9  Wend.  498. 

f.  Suffering  default.  — Where  the  de- 
fendant, pending  a  motion  to  change  venue, 
suflbrs  a  default  for  not  pleading  to  m  entered 
against  him,  this  will  defeat  the  motion,  even 
though  he  obtained  and  served  an  order  stay- 
ing proceedings,  pursuant  to  the  rule.  BriUan 
V.  Peabody,  4  Hill,  61,  (n). 

i.  The  intention  of  the  court  to 
change  place  of  trial  of  a  cause,  will 

not  be  inferred  from  a  reference  to  a  person 
residing  in  another  county  than  that  in  which 
it  would  otherwise  be  triable.  Wheder  v.  MaU^ 
land,  12  How.  3d. 

k.  Ihquest    pending    motion    to 

dtiange  venue. — Where  a  motion  to  change 
the  venue  was  made  by  the  defendant,  anid 
during  the  time  the  question  was  held  under 
advisement,  the  plaintiff  took  an  inquest  on  a 
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regular  call  of  the  calendar,  there  being  no 
stay  of  proceedings,  held,  that  the  plaintiff 
was  irregular.  WiUson  Y.Henderson,  15  How. 


90.  The  plaintiff  took  the  risk  of  having  his 
proceeding  set  aside,  if  the  motion  wiu  de* 
cided  a^nst  him.  Id. 
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TITLE  V. 

Of  the  manner  of  commencing  cifril  aotions. 

SsonOK  127.  Actions,  how  commenced. 

128.  Summons,  requisites  of. 

129.  Notice  to  be  inserted  in  certain  actions. 

130.  OompUunt  need  not  be  serred  with  summjns;  in  m/6k 

stated  in  summons,  and  prooeedines  thereon. 

131.  Defendant  unreasonably  defending,  wnen  to  pay  costs. 

132.  Notice  of  pendency  of  action  affixing  title  to  real  property. 

133.  Summons,  by  whom  served. 

134.  Summons,  how  served  and  returned. 

135.  Publication  when  defendant  cannot  be  found. 

136.  Proceedings  when  there  are  several  defendants,  and  part  only  served. 

137.  When  service  deemed  made  in  case  of  publication. 

138.  Service  of  sununons,  how  proved. 

139.  When  jurisdiction  of  action  acquired. 

§  X^7.  [106.]  Aciions,  haw  commenced, 

Civil  actiona  in  the  courts  of  record  of  this  State  shall  be  commenced 
>y  the  service  of  a  summons. 


a.  Action  on  note.— An  action  is  pre- 
maturely brought,  where  it  is  commenced 
against  the  maker  of  a  promissory  note,  on 
the  last  day  of  grace.  SnUtk  v.  Ayleswar^ 

40  Barb.  104.    Also,  see  OothotU  v.  BaUard, 

41  Barb.  33. 

b.  Commencing  action.*- The  only 

manner  in  which  a  court  can  obtain  jurisdio- 
tion  of  an  action,  under  the  Code,  by  the  service 
of  process,  is  b^  summons,  see  §  99,  ante^ 
with  the  exception  that  it  mav  be  obtained 
where  a  provisional  remedy  is  obtained,  §  139, 
post  Matter  of  Fort  Plain,  etc..  Plank  Boad 
Co.  3  Code  R.  148;  Moore  v.  Thayer,  6 
How.  47 ;  S.  C.  10  Barb.  258 ;  3  Code  R.  176. 
Jurisdiction  is  acquired  from  the  time  the 
summons  is  served,  or  any  provisional  remedy 
is  allowed.  TreadweU  v.  Lawior,  15  How.  8. 
After  an  action  has  been  commenced,  the 
plaintiff  cannot  change  the  form  and  character 
of  it.  Blanchard  v.  Strait,  8  How.  83.  As  a 
general  rule,  an  action  is  not  commenced  antil 
the  actual  service  of  the  summons.  Wigffin 


V.  Orser,  5  Dner,  118.  There  is  no  way  of 
bringing  a  party  into  court,  and  within  its 
jorisdiction,  against  his  will,  except  by  the 
service  of  summons.  Aikin  v.  Albany  North* 
em  B.  B.  Co.  14  How.  337.  An  action 
may  be  commenced  without  the  service  of  a 
copy  of  the  complaint;  the  defendant  is 
brought  into  court  by  the  summons  alone^ 
(yHara  v.  Brophy,  24  How.  379.  The  cause 
of  action  must  nave  accrued  before  the  action 
can  be  commenced.  Smith  v.  Holmes,  19  N. 
Y.  (5  Smith),  271 ;  McCuWmgh  v.  Colby,  4 
Bosw.  603.  An  action  is  sufficiently  com* 
menced  under  the  non-imprisonment  act,  by 
lodgine  a  summons  with  the  sheriff,  with  in* 
tent  that  it  should  be  served.  Gregory  v. 
Weiner,  1  Code  R.  N.  S.  210. 

c.  Action  for  escape*— -In  an  action  for 
an  escape,  the  voluntary  return  of  the  pris- 
oner, before  the  actual  service  of  the  sum- 
mons, although  afler  its  delivery  to  an  officer 
for  service,  was  held  a  good  defense.  Wiggin 
V.  Orser,  5  Duer,  118. 


§  1S8.'  [107.]  (Am'd  1870.)  Summons^  reqideitee  of. 

The  summons  shall  be  subscribed  by  an  attorney,  and  directed  to  tlie 
defendant,  and  shall  require  him  to  answer  the  complaint,  and  serve  a  copy 
of  his  answer  on  the  person  whose  name  is  subscribed  to  the  summons,  at 
a  place  within  the  State,  to  be  therein  specified,  in  which  there  is  a  post* 
office,  within  twenty  days  after  the  service  of  the  summons,  exclusive  ci 
the  dny  of  service.  ' 
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a.  Name  of  the  court. — ^The  oommis- 

sioners,  in  their  first  report,  recommended  a 
form  of  summons,  which  contained  neither 
the  name  of  the  court  nor  the  title  of  the 
cause ;  and,  from  the  reading  of  the  section, 
it  cannot  be  shown  that  it  is  required  to  name 
either  the  court  or  the  title  of  the  action,  but 
the  weight  of  authority  is  strongly  in  favor 
of  at  least  the  insertion  of  the  name  of  the 
court  in  the  summons.  In  a  case  where  the 
summons  and  complaint  are  served  together, 
it  will  not  be  necessary  to  name,  in  both,  the 
court  and  parties;  the  information,  in  that 
case,  will  be  supplied  by  the  complaint  itself. 
But  if  a  copy  of  the  complaint  is  not  served 
with  the  summons,  as  provided  in  §  130,  past^ 
it  will  then  be  very  important  and  necessary 
to  insert  both  the  name  of  the  court  and  all 
the  parties,  in  the  summons,  in  order  that  the 
defendant  may  know  in  what  court  he  is 
sued,  who  are  plaintiffs,  who  co-defendants, 
and  where  a  copy  of  the  complaint  is  filed. 
A  summons  was  issued  without  naming  any 
court,  and  subsequently,  a  complaint  was 
issued,  without  referring  in  any  way,  to  any 
court,  except  in  the  title,  which  commenced, 
"  Sup.  Court."  HM,  that  the  complaint  suf- 
ficiently named  the  court  under  §  142.  The 
summons  might  have  been  amended  under 
§1 173,  176,  past  Walker  v.  Hubhard,  4  How. 
154 ;  Anonymcms,  2  Code  R.  75 ;  Jantes  y. 
Kirkpatriek,  5  How.  241 ;  S.  C.  3  Code  R.  174 ; 
and  Dix  v.  Palmer,  5  How.  233 ;  S.  C.  3  Code 
R.  214,  seem  to  hold  that  the  name  of  the 
court  must  be  stated  in  all  cases;  but  the 
report  does  not  cleariy  show  whether  or  not 
a  copy  of  the  complaint  was  served  with  the 
summons.  In  TMman  v.  Hinman,  10  How. 
89,  it  is  said,  it  is  not  a  statutory  requisite  of 
a  summons  that  it  shall  state  the  name  of  the 
court  in  which  the  action  is  brought ;  the  ju- 
diciary act,  Laws  of  N.  T.  1847,  paee  335,  is 
not  applicable.  See  22  How.  383,  m.  The 
supreme  court  refused  a  motion  to  amend, 
where,  in  both  the  summons  and  complaint, 
the  name  of  the  court  was  omitted.  Ward  v. 
Stringham,  1  Code  R.  118.    See  3  Duer,  654. 

6.  Waiver. — Where  no  copy  of  the  com- 
plaint was  served  with  the  summons,  and  the 
name  of  the  court  was  omitted,  it  was  Md, 
that  if  the  defendant  gave  a  general  notice  of 
appearance,  he  waived  thereby  all  defects  in 
the  summons.  Dix  v.  Palmer,  5  How  233 ;  S. 
C.  3  Code  R.  214 ;  Webb  v.  MoU,  6  How.  439 ; 
but. such  appearance  will  only  waive  such 
irregularities  as  appear  on  the  face  of  the 
summons.  Voarhies  v.  Schofield,  7  How.  51. 
Where,  however,  the  complaint  contained  the 
appropriate  prayer  for  relief,  and  it  is  served 
with  the  summons,  the  defendants  cannot  be 
misled,  and  a  notice  of  motion  signed  by  the 
attorney  for  the  defendant,  generally,  without 
stating  that  it  is  for  the  purpose  of  the  motion 
only,  IS  such  an  appearance  as  will  waive  all 
irregularity  in  the  summons.  Baxter  r,  AmM, 
9  How.  4^5. 

c.  In  what  oase  the  summons  can 

be  amended. — §  172  does  not  include  the 


case  of  a  mistake  m  the  form  of  a  summons. 
Diblee  v.  Mason,  I  Code  R.  37 ;  S.  C.  6  N. 
T.  Leg.  Obs.  363.   Where  goods  were  sold  and 
delivered,  and  the  summons,  in  an  action  to 
recover  the  price,  stated  that  the  plaintiff 
would  apply  to  the  court  for  the  relief  de 
manded  in  the  complaint,  but  did  not  specif;^ 
the  amount  for  which  judgment  would  be  de 
manded ;  it  was  hM,  on  a  motion  for  judg 
ment,  that  the  mistake  could  not  be  disnjgard 
ed ;  the  court  has  power  to  amend  the  sum 
mons,  but  will  exercise  it  only  on   motioi 
MeOrume  v.  MauUtm,  3  Sandf.  736 ;  S.  C 
Code  R.  N.  S.  157 ;  Allen  v.  AUen,  14  Ho . 
248.   A  summons  cannot  be  amended  witho.«A 
leave  of  the  court ;  §  172  of  the  Code,  allow- 
ing a  pleading  to  be  once  amended  of  course, 
does  not  apply  to  a  summons,  which  is  not  a 
pleading,  but  a  process.   The  power  of  amend- 
ment is  in  terms  confined  to  the  court  by  §  173, 
post.    McCrane  v.  MouUon,  3  Sandf.  736; 
S.  C.  1  Code  R.  N.  S.  157.    A  party,  after  he 
had  served  a  summons,  and  before  any  pro- 
ceedings had  been  taken  thereon,  discovered  a 
mistake  in  it;  he   subsequently  served   an 
amended  copy ;  a  county  court  held,  that  as 
the  defendant  was  not  prejudiced,  there  was 
no  objection  to  such  a  course.  lia/eenport  v. 
BusseU,  2  Code  R.  82. 

There  is  one  case  in  which  there  would  be 
a  manifest  failure  of  justice,  viz.,  the  statute 
of  limitations  would  ftpply,  if  &  summons  and 
complaint  should  be  set  aside  for  irregularity, 
and  the  court  will,  in  that  case,  permit  an 
amendment  to  be  made  on  payment  of  costs. 
Weir  y.  ^^oetm,  3  How.  399;  S.  C.  1  Code 
R.  105,  sub  nom.  Weare  v.  Sloeum. 

d.  Mistake  of  name. — Misnomer  of  de- 
fendants may  be  taken  advantage  of  by  motion 
to  set  aside  the  summons  and  complaint.  It  is 
doubtAil  whether,  under  the  Code,  there  is  a 
remedy  in  such  case  by  answer.  Elliott  v. 
Hart,  t  How.  25.  See  Gardiner  v.  Clark,  6  id. 
449;  S.  C.  Rev'd,  21  N.  Y.  (7  SmithV  399. 
The  practice  as  settled  before  the  Coae,  and 
still  in  force,  does  not  allow  of  a  motion  to  set 
aside  a  summons,  on  the  ground  that  there  is 
a  misnomer  of  the  defendant  therein.  Wood- 
ruff, J.  Miller  v.  Stettiner,  22  How.  518;  S. 
C.  7  Bosw.  692.  See  also  Bank  of  Havana  v. 
Magee,  20  N.  Y.  (6  Smith),  362.  An  action 
is  properly  brought  in  the  name  by  which  a 
person  has  been  habitually  known,  if  for  a  long 
time,  even  if  it  is  not  the  name  of  his  ancestor. 
Cooper  y.  Burr,  45  Barb.  10.  A  mistake  in 
name  is  only  a  formal  error,  and  can  be  amend- 
ed in  the  court  of  ori^nal  jurisdiction ;  it  will 
not  be  noticed  in  the  highest  court  of  this  State. 
Traver  y.  Eighth  Avenue  B.  B.  Co.  3  Trans. 
App.  203;  S.  C.  3  Keyes,  497 ;  6  Abb.  N.  S. 
46. 

e.  IT.  S.  revenue  stamp.— The  act 

of  Congress  of  July  1st,  1862,  required  a 
stamp  of  the  value  of  fifty  cents,  to  be  affixed 
to  every  summons  issued,  and  every  summons 
issued  without  such  stamp,  was  declared  irreg- 
ular and  void.  The  law  is  not  unconstitu-K 
tional.   The  German  Liedenkrang  v.   ScMe- 
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mann,  25  Hoir.  388;  adyene,  Wtdion  t. 
Bryenth,  24  How.  357.  A  copy  of  the  sum- 
mons  need  not  have  a  stamp  upon  it,  nor  is  it 
required  that  it  should  indicate  that  there  was 
a  stamp  upon  the  original.  Wat9on  t.  Morton^ 
27  How.  294;  S.  0.  18  Abb.  138;  Rey'g  S. 
G.  26  How.  383.  SemhUy  all  mention  of  a 
stamp  may  be  omitted,  in  a  copy  of  a  stamped 
instrument.  Aside  from  the  law  requiring  it, 
the  instrument  is  eomplete  without  the  stamp. 
Reg,  T.  Inh»  of  Keighleyy  1  New  Mag.  Cases, 
527 ;  8  Q.  B.  877 ;  2  New  Sess.  Cas.  321. 

That  portion  of  the  stamp  act  which  pro* 
▼ides  for  stamps  upon  legal  process  and  legal 
documents,  was  repealed  by  the  provisions  of 
1807.  No  stamps  are  now  required  on  any 
legal  documents,  as  provided  for  in  schedule 
"B"  of  the  act  of  1865.  See  14  U.  S.  Stat. 
at  Large,  475.    Acts  of  1867,  ch.  169,  §  9. 

/.  Subscription  by  party  or  attor- 
ney.— A  person  who  has  not  been  regularly 
admitted,  by  a  competent  court,  to  practice  an 
an  attorney,  cannot,  under  the  name  of  an 
agent,  act  as  such ;  gemble,  that  the  word  at- 
torney in  this  connection,  has  reference  to  an 
officer  'of  the  court,  and  an  agent  cannot  sign 
a  summons  and  complaint,  and  require  ser- 
vice of  the  answer  upon  him.  Weir  v.  Slceum, 
3  How.  397;  S.  C.  1  Code  R.  105,  sub  nom. 
Weare  ▼.  Sloeum. 

The  summons  and  complaint  cannot  be 
issued  before  a  guardian  for  an  infant  plaintiff 
.  has  been  appointed.  2  R.  S.  446;  the  old 
practice  is  not  changed  by  the  Code.  A  sum- 
mons and  complaint  are  regular,  if  signed  by 
the  attorney  conducting  the  suit,  although  he 
is  not  the  plaintiff's  attorney.  HiU  v.  Thaeier, 
3  How.  407 ;  S.  C.  2  Code  R.  3.  It  is  a 
sufficient  subscription,  within  the  require- 
ments of  the  Code,  if  the  name  of  the  attor- 
ney be  printed  at  the  end  of  the  summons. 
Barnard  v.  Ueydrick,  49  Barb.  62 ;  S.  C.  2 
Abb.  N.  S.  47.  See,  also.  Mutual  Life  Insur- 
ance Co.  V.  BosSy  10  Abb.  260,  (n.^ ;  Saw^der- 
eon  V.  Jaekeon^  2  Bos.  &,  Pul.  238;  Schneider 
V.  Norrie,  2  M.  &  S.  286.  Inq&ahaic,  J.,  at 
special  term  holds,  that  the  printed  name  of 
the  attorney  is  a  nullity,  and  that  the  name 
must  be  signed.  The  Farmen^  Loan  and 
'Druet  Co.  v.  Dickefm,  17  How.  477;  S.  C. 
9  Abb.  61. 

Where  two  attorneys,  partners,  sign  the 
summons,  and  the  complaint  served  at  the 
same  time,  is  signed  only  by  one  of  them,  and 
all  subsequent  papers  are  signed  by  such  at- 
torney, and  not  by  the  firm,  the  court  may 
amend  the  summons  ailer  judgment  bv  subn- 
stituting  the  name  of  the  attorney  for  that  of 
the  firm.  Sluyter  v.  Smith,  2  Bosw.  673. 

g*  Answer  of  title.— Where  an  action 
has  been  commenced  in  a  justice's  court,  and 
an  answer  of  title  put  in,  m  an  action  before 
the  higher  court,  the  summons  and  complaint 
should  allude  to  the  previous  action  before 
the  iustice,  by  some  appropriate  averment; 
the  defendant  cannot,  however,  move  io  set  it 


aside  if  it  omits  to  do  so.  Boyce  v.  Brawny  3 
How.  391 ;  S.  C.  Aff'd,  7  Barb.  80. 

h,  HepresentatiTe  character  of 

party. — When  an  action  is  commenced  by, 
or  against,  a  party  in  a  representative  charac 
ter,  the  name  of  the  party,  and  such  additions 
as  are  required  by  law,  must  be  carefnily 
sUted.  Blanehard  v.  Strait,  8  How.  84;  2 
Wait's  Law  and  Pract.  65;  1  Arch.  PI.  81.  It 
is  a  fiktal  variaiuse,  and  the  proceedings  will 
be  set  aside  as  irregular,  if  the  plaintiff  de- 
scribes himself  as  administrator,  m  the  sum- 
mons; and  in  the  complaint,  without  any 
description,  declares  gmerally.  Blanehard  v. 
Strait,  8  How.  83. 

«.  Action    against    supervisors.— 

Where  the  action  is  against  the  supervisors, 
the  suit  should  be  brought  agtinst  them  indi- 
vidually, specifying  their  office;  but,  in  an 
action  against  a  county,  the  suit  should  be 
brought  against  '*  The  Board  of  Supervisors" 
of  such  county.  In  an  action  brought  against 
"  The  Board  of  Supervisors,"  it  will  not  fur- 
nish a  eround  for  setting  aside  the  prooeedinzs, 
that  the  supervisors  are  not  individually 
named ;  in  such  case,  the  presumption  is,  that 
the  action  is  brought  against  the  county. 
WHd  V.  The  Board  of  Supervisors  of  Column 
bia  Co.  9  How.  315. 

j.  Actions  for  a  penalty  .—In  an  action 

for  a  willful  trespass  on  land,  under  2  R.  S.  481, 
§  7,  the  summons  need  not  be  indorsed  with  a 
reference  to  said  statute,  for  the  reason  that 
the  action  is  not  given  by  the  statute;  it 
merely  creates  a  for&iture  of  treble  damages, 
where  the  testimony  warrants  such  damages. 
Sprague  v.  Irwin,  27  How.  51.  The  sum- 
mons must  be  indorsed  with  a  eeneral  refer- 
ence to  the  statute  by  which  the  penalty  is 
given,  if  such  penalty  or  forfeiture  is  sought 
to  be  recovered  by  action.  2  R.  S.  481,  §  7 ; 
Avery  v.  Slack,  17  Wend.  86 ;  Thayer  v. 
Lewis,  4  Denio,  269.  A  defendant  should 
have  notice  of  the  ofifense  that  he  has  com- 
mitted ;  it  was  held  not  a  su Acient  reference 
to  say,  "  of  the  internal  police  of  the  State." 
Avery  v.  Slack,  17  Wend.  85.  The  following 
indorsement  was  held  sufficient,  in  an  action 
brouffht  against  a  toll-gatherer,  to  recover  a 
penauy  for  taking  more  than  legal  toll: 
"issued  according  to  the  provisions  of  the 
statute  concerning  the  incorporation  of  tum- 

{>ike  and  plankr^d  companies,  and  the  col- 
ection  of  penalties  for  demanding  and  receiv- 
ing more  than  lawful  toll,  in  passing  through 
toll-gates  on  such  roads."  MarseUs  v.  Seaman, 
21  £tfb.  319.  Where  an  action  io  recover  a 
penalty  for  the  violation  of  the  excise  law  is 
brought,  the  summons  will  be  suffici«)tly  in- 
dorsed if  it  state  that  it  is  issued  "  according 
to  the  provisions  of  title  9,  part  1,  ch.  20,  of 
the  statute  of  excise,  and  the  regulation  of 
taverns  and  groceries."  Perry  v.  Tynen,  22 
Barb.  137.  See  also,  Andrews  v.  Harrington, 
19  id.  343 ;  Commissioners  of  Excise  of  Saror 
toga  Co.  y.  Doherty,  16  How.  46. 
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§1^9.  [108.]  (Am'd  1849.)  Notice  to  be  inserted,  in  certain  actions. 
The  plaintiff  shall  also  insert  in  the  summons  a  notice,  in  substance  as 
follows: 

1.  In  an  action  arising  on  contract,  for  the  recovery  of  money  only,  that 
he  will  take  judgment  for  a  sum  specified  therein,  if  the  defendant  fail  to 
answer  the  complaint,  within  twenty  days  after  the  service  of  summons ; 

2.  In  other  actions,  that  if  the  defendant  shall  fiiil  to  answer  the  com- 
plaint, within  twenty  days  after  service  of  the  sunomons,  the  plaintiff  will 
apply  to  the  couit  for  the  relief  demanded  in  the  complaint 


a.  Construction   of  section.— The 

phrase,  "for  the  recovery  of  money  only," 
ufied  in  subd.  1,  of  §  129  of  the  Code,  must 
be  construed  to  mean,  the  recovery  of  a  defi- 
nite sum  of  money  as  such,  and  without  call- 
ing upon  the  court  to  ascertain  or  adjudge 
anything  but  the  existence  and  terms  of  the 
contract  by  which  it  is  due.  If  other  proof 
is  required,  than  such  as  i^pears  in  the  con- 
tract itself,  or  if  it  be  an  action  to  establish 
and  ascertain  the  plaintiff's  rights  to  damages, 
which  are  to  be  pud  and  satisfied  in  money, 
in  that  case  it  will  be  necessary  to  state  that 
he  will  apply  to  the  court  for  the  relief  de- 
manded in  the  complaint.  TuttU  ▼.  Smithy  14 
How.  395;  S.  C.  6  Abb.  329.  The  proper 
notice  to  be  inserted  in  the  summons,  in  an 
action  against  an  attorney,  for  an  account  ot 
moneys  collected  by  him,  is  that  prescribed 
by  §  129,  subd.  2  of  the  Code.  West  t.  Brew- 
ster, 1  Duer,  647 ;  S.  0. 11  N.  Y.  Leg.  Obs.  157. 
Babculo,  J.,  remarks,  in  the  Cemetery  Board 
of  the  Toum  of  Hyde  Park  v.  Teller,  8  How.  504, 
**I  suppose  that  that  subdivision  (subd.  1) 
ought  only  to  be  applied  to  those  contracts 
which  in  terms  provide  for  the  payment  of 
money."  A  summons,  containing  the  notice 
prescribed  by  subd.  1,  of  §  129  of  the  Code,  is 
the  proper  form,  in  an  action  brought  to  re- 
cover a  statutory  penalty.  The  two  subdivi- 
sions of  §  129'are  intended  to  represent  the  two 
classes  of  cases  into  which  actions  were  di- 
vided before  the  Code,  actions  "  ex  contractu,*' 
and  actions  '*ex  delicto,'*  People  v.  Bennett, 
6  Abb.  343 ;  Aff'g^S.  C.  5  id.  384.  A  demand 
for  general  relief  is  inconsistent  with  a  demand 
for  judgment  in  a  specific  sum,  in  an  action 
for  a  money  demana  on  contract,  and  it  will 
be  stricken  out.  Dwrant  v.  Chxrdner,  10  Abb. 
445 ;  S.  0.  19  How.  94.  See  also,  Hunger  v. 
Hese,  28  Barb.  75.  Where  a  summons,  served 
before  the  complaint,  contains  a  notice  under 
the  first  subd.  of  §  129  of  the  Code,  and'  the 
complaint  sets  out  a  cause  of  action  under  the 
second  subdivision,  it  is  such  an  irregularity 
as  to  require  the  court,  on  motion,  to  set  aside 
the  complaint.  Broumr.  Eaton,  37 How.  325. 
KotwithsUuiding  the  complaint  and  summons 
vary,  it  will  be  too  late,  at  the  trial,  to  make 
tk9  obJeotloQ  that  the  summons  is  mider  the 
wrong  snbdiyision  of  (  189  of  the  Code. 
The  omeotion  must  be  made  by  motion.  Wit- 
let  y.  Stewart,  43  Barb,  98,  If  the  summons 
be  m  the  wrong  form,  a  motion  (br  judgment 


will  be  denied.  Diblee  v.  Masony  1  Code  R. 
37 ;  S.  C.  6  N.  Y.  Leg.  Obs.  363. 

b.  SubdL  1 ,  actions  under.— To  recover 

a  statutory  penalty.  People  v.  Bennett,  5  Abb. 
384;  S.  0.  Aff'd,  6  id.  343;  Board  of  Comr- 
wiissioners  of  Excise  of  Albany  Co.  v.  C72a«- 
Ipfi,  17  How.  193.  To  recover  a  specific  sum 
as  liquidated  damages,  on  the  failure  to  per- 
form a  contract.  Cemetery  Board  of  the  Town 
<^  Hyde  Pari;  V.  Tetter,  8  How.  504 ;  Oroden 
V.  Drtw,  3  Duer,  654.  When  a  corporation  or 
party  is  sued  under  the  statute  for  cauaing  the 
death  of  another,  by  negligence  or  wrongful 
act.  Doedt  v.  WiswM,  15  How.  128 ;  S.  G. 
Aff'd,  id.  145.  An  undertaking-  given  in  an 
action  of  claim  and  delivery  of  peraonal  prop- 
erty, conditioned  for  the  pajonent  of  such  sum 
as  should,  for  any  cause  oe  recovered  in  said 
action,  is  one  for  the  payment  of  money ;  an 
action  against  the  sureties  in  such  undertaking, 
is  within  subd.  1,  of  §  129  of  the  Code.  Mont& 
griffo  V.  Musti,  1  Daly,  77. 

Where  an  acti<m  is  brought  directly  upon  a 
contract,  express  or  implied,  to  recover  the 
moneys  due  thereby,  the  summons  ought  to 
conform  to  the  1st  subdivision  of  this  section. 
M(uon  V.  Handy  1  Lans.  66;  Chatnplin  v. 
Deitg,  37  How.  214. 

e.  Subd.  2,  actions  under.— An  action 

brought  to  recover  for  goods  lost  at  an  inn. 
Peo^  ex  rd.  Burroughs  r,  TTtOett,  6  Abb.  37 ; 
S.  C.  26  Barb.  78 ;  15  How.  210.  To  collect 
money  iW>m  an  attorney,  where  the  same  is 
wrongfully  withheld  by  him.  West  v.  Brew- 
ster, 1  Duer,  647 ;  S.  G.  11  N.  Y.  Le;;.  Obs. 
157.  To  vacate  an  agreement  extend  mg  the 
time  of  payment,  for  fraud,  and  to  obtain  an 
immediatejudgment  for  the  whole  demand. 
Travis  v.  Jlobias,  7  How.  90. 

If  the  complaint  charges  fraud,  and  the  ob- 
ject sought  is  to  recover  money.  Field  v 
Morse,  7  How.  12. 

If  the  complaint  chai^ges  the  wrongful  tak- 
ing, detaining  and  oonvertinr  personal  prop- 
erty. Voorhies  v.  ScofiM,  7  How.  51. 

In  all  cases  where  the  action  is  not  upon  a 
money  demand,  or  obligation  for  the  payment 
of  money,  whereon  the  damages  can  be  ascer- 
tained by  a  simple  computation  of  interest,  the 
notice  in  the  summons  should  be  under  subd 
2  of  this  section.  Hemson  v.  Decker,  29  How 
385.  A  complaint  alleging  a  mistake  in  fact 
in  a  former  accounting,  and  demanding  a  new 
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acoonnting,  also  to  have  the  mistake  rectiGed, 
and  the  defendant  pay  a  certain  sum,  is  proper- 
I3'  for  relief.  McDougaU  v.  Cooper,  31  N.  Y.  (4c 
Tiff.),  498 ;  money  deposited  with  the  defend- 
ant, was  oonyerted  by  him,  and  a  complaint 
demanding  such  money  is  not  variant  fh>m  a 
summons  for  a  money-demand  on  contract. 
Goff  T.  EdgertoHy  18  Abb.  381. 

Ill  an  action  for  the  recoyery  of  damages 
occasioned  by  the  breach  of  a  contract,  which 
are  unliquidated  in  their  amount.  Tuttle  y. 
Smithy  14  How.  395;  S.  G.  6  Abb.  329;  Cro- 
den  T.  DreWf  3  Duer,  652.  See  also  Peopie  t. 
Bennett,  6  Abb.  343;  Aff'e  S.  G.  5  id.  384; 
and  SaUers  v.  Balph,  15  Abb.  273.  For  dam- 
ages, both  liquidated  and  unliquidated,  as  in 
the  case  of  NiMion  ▼.  Cory,  23  How.  469;  S. 
C.  14  Abb.  364;  where  two  causes  of  action 
were  properly  joined  under  §  169  of  the  Gode, 
one  for  g^wds  sold,  and  the  other  for  failure  to 
complete  a  contract.  Where  the  complaint 
alleges  specific  breaches  of  specific  covenants 
in  a  lease,  and  a  certain  sum  is  claimed  as 
damages.  Cobb  ▼.  Dunkin,  19  How.  164; 
Rev'g  S.  G.  17  How.  97 ;  Lining  v.  Stanton, 
8  Abb.  378 ;  S.  G.  2  HUt.  538.  On  the  for- 
feiture of  a  bail  bond.  Levy  y.  Nichols,  15 
Abb.  63,  (n.);  Kelsey  v.  Covert,  15  How.  92 ;  S. 
G.  6  Abb.  336,  (n).  where  a  summons  is  issued 
under  the  Ist  sub.  of  §  129  of  the  Gode,  de- 
manding judgment  for  a  certain  amount,  and 
the  c(jta(ipfaint  states  a  cause  of  action  arising 
on  contract,  to  recover  unliquidated  damages 
for  the  breach  of  said  contract,  the  summons 
will  control,  and  the  complaint  is  irregular. 
Garrison  v.  Carr,  34  How.  187 ;  S.  G.  3  Abb. 
K.  S  266.  Where  there  is  a  joinder  of  seve- 
ral causes  of  action,  each  for  specific  amounts, 
and  one  fi>r  work  done,  claiming  on  ^iantum 
meruit,  and  the  summons  was  issued  under  the 
2d  sub.  of  §  129  of  the  Gode,  the  complaint 
was  dismissed  with  costs,  and  the  plaintiff 
allowed  to  amend  his  summons.  Champlin  v. 
Deitjs,  37  How.  214.  Where  fraud  has  been 
practiced,  and  the  plaintiff  suffered  loss.  Harts- 
horn  V.  Newman,  15  Abb.  63.  Where  loss 
has  been  sustained  by  the  failure  to  perform 
services.  AtwiU  v.  Le  Boy,  4  Abb.  438;  S.  G. 
15  How.  227.  Where  there  has  been  a  failure 
to  convey  a  farm  and  personal  property,  and 
damages  are  claimed,  the  notice  must  be  under 
subd.  2  of  this  section.  Johnson  v.  Paul,  14 
How.  454;  S.  G.  6  Abb.  335,  (n).    Where  a 


warrantee  has  been  given,  and  a  MLune  is 
shown.  Dunn  v.  BloomingdaU,  14  How,  474; 
S.  G.  6  Abb.  340,  (n).  In  an  action  for  breach 
of  promise  of  marriage.  McNeff  v.  Short,  14 
How.  463;  Davis  v.  Bates,  6  Abb.  15;  Mc- 
Donald V.  Walsh,  5  id.  86 ;  overruling  Xeo- 
poldyr.Poppmheimer,\GoeLi^B..^',  WilUams 
V.  MiUer,  4  How.  94 ;  S.  G.  2  Gode  R.  55.  An 
action  under  the  Gode,  against  a  common  car- 
rier, sounds  in  tort,  and  an  application  to  the 
court  for  judgment  under  the  2d  subd.  of  §  129 
must  be  made,  where  judgment  is  taken  for 
want  of  an  answer.  Flynn  v.  Hudson  Biver 
-B.  B.  Co,,  6  How.  308;  S.  G.  10  N.  Y.  Leg. 
Obs.  158 ;  HewiU  v.  Howell,  8  How.  346 ; 
Cemetenf  Board  of  Town  of  Hyde  Park  v. 
Teller,  id.  504;  Clor  v.  Mallory,  1  Gode  R. 
126 ;  CampbeU  v.  Perkins,  18  N.  Y.  (4  Seld.), 
430 ;  the  case  of  Trapp  v.  New  York  dt  Erie 
B.  B.  Co.  6  How.  237,  overruled.  See  the  re- 
marks of  Dbnio,  J.,  in  Zabriskie  v.  Smithf 
13  N.  Y.  (3  Kem.),  322. 

d.  Notice,  what  is reqtdred— Where 

notice  is  given  that  judgment  will  be  taken 
for  a  given  sum,  with  interest  from  a  given 
day,  nothing  remains  to  be  done,  except  a 
simple  computation  of  legal  interest ;,  this  will 
be  a  sufficient  compliance  with  the  provisions 
of  this  section.  De  Witty.  Swift,  3  How.  280; 
S.  G.  1  Gode  R.  25;  6  N.  Y.  Leg.  Obs.  314. 
The  summons  must  indicate  the  nature  of  the 
action,  i.  e.,  whether  for  the  recovery  of  mon- 
ey only,  or  that  application  will  be  made  to 
the  court  for  relief.  Bidder  v.  Whitiock,  12 
How.  208.  This  section  contemplates  a  no- 
tice under  one,  only,  of  its  subdivisions ;  if  it 
use  both,  it  will  be  irregular,  as  when  the 
notice  in  the  summons  contained  a  demand 
for  money  against  two  of  the  defendants,  only, 
and  a  demand  for  relief  against  three  of  them. 
Baxter  v.  Arnold,  9  How.  445.  The  defend- 
ant is  brought  into  court  by  the  summons, 
it  being  the  first  proceeding  in  the  action.  If 
the  complaint  does  not  conform  to  it  in  regard 
to  the  nature  of  the  action,  the  complaint  is 
irregular,  and  not  the  summons.  Boington 
V.  Lapham,  14  How.  360 ;  TuUle  v.  Smith, 
id.  395 ;  8.  G.  6  Abb.  329;  Shqfer  v.  Hutn- 
phrey,  15  How.  564;  Bider  v.  WhiOock,  12 
id.  208 ;  Davis  v.  Bates',  6  Abb.  15.  The 
cases  of  Voorhies  v.  Soofidd,  7  How.  51 ; 
Cemetery  Board  of  Town  of  Hyde  Park  v. 
Teller,  8  id.  504,  are  overruled  on  this  point. 


§  130.  [109.]  (AmM  1849, 1851.)  ComploirU  need  not  be  served  with  munh 
mons;  in  such  case  what  to  be  stated  in  summons^  and  proceediuffs  thereon* 

A  copy  of  the  complaint  need  not  be  served  with  the  summons.  In 
such  caset  the  summons  must  state  where  the  complaint  is  or  will  be  filed ; 
aud  if  the  defendant  within  twenty  days  thereafter,  causes  notice  of  appear- 
ance to  be  given,  and  in  person,  or  by  attorney,  demands  in  writing  a  copy 
of  the  complaint,  specifying  a  place  within  the  State  where  it  may  be  served, 
ft  copy  thereof  must,  within  twenty  days  thereafter,  be  served  accordingly, 
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and,  after  such  service,  the  defendant  has  twenty  days  to  answer ;  but  only 
one  copy  need  be  served  on  the  same  attorney. 


a.  Summons,  proper  form.— It  is  a 

fatal  irregularity  in  a  summons,  served  with- 
out any  copy  of  the  complaint,  if  it  does  not 
state  that  a  copy  of  the  complaint  was  or  will 
be  filed.  PignoUt  t.  DaveaUy  2  Hilt.  584.  A 
judgment  will  not  be  vitiated,  rendered  upon 
aefault  of  answer^  if  the  summons  state  that 
a  copy  of  the  complaint,  instead  of  the  com- 
plaint, has  been  filed.  Hart  y.  Kremer,  2 
Code  R.  50.  A  summons  which  states  that 
the  complaint  is  annexed,  when,  in  fact,  it  is 
not  so,  and  no  mention  is  made  of  the  time  or 
place  where  a  complaint  will  be  filed,  is  not  a 
nullity ;  if  not  predjucial  to  the  defendant,  it 
may  be  amended.  Keder  V.  Belts,  3  Code  R. 
183. 

b.  Where  complaint  must  be  served. 

The  only  case  in  which  the  Code  expressly 
authorizes  a  defendant  to  demand  a  copy  of 
the  complaint,  and  ^ves  him  twenty  days 
thereafter  to  answer  it,  is,  where  there  has 
been  personal  service  of  the  summons,  but  no 
copy  of  the  complaint  has  been  served  with  it. 
MtMckay  v.  LaidlatD,  13  How.  129.  In  this 
case,  the  service  of  the  summons  was  by  pub- 
lication, one  defendant  also  being  served  by 
mail,  and  the  other,  whose  address  could  not 
be  discovered,  by  publication,  only ;  held,  that 
they  had  only  twenty  dajs  after  publication 
to  appear  and  answer;  if  more  time,  or  a 
copy  of  the  complaint,  were  required,  he 
should  apply  to  the  court,  id.  Where  no 
complaint  is  served  with  a  summons,  the  plaint- 
iff need  not  serve  a  copy,  unless  it  is  demand- 
ed within  twenty  days  after  service  of  sum- 
mons. The  court  may  order  the  plaintiff  to 
serve  a  copy  of  the  complaint,  where  the  de- 
fendant has  neglected  to  demand  it  in  time. 
Bennett  v.  DelUcker,  3  Code  R.  117.  See 
Engs  ▼.  Overing,  2  Code  R.  79.  Where  a 
copy  of  the  complaint  is  not  demanded  within 
twenty  days  after  service  of  summons,  the 
plaintiff  is  under  no  obligation  to  furnish  it. 
id.  Defendant  was  served  with  summons, 
and  subsequently  with  an  order  of  arrest  and 
copy  of  complaint  at  the  same  time,  was  dis- 
charged from  arrest,  and  no  return  of  the  ser- 
vice of  the  order  or  complaint  made ;  he  not 
appearing,  judgment  was  entered  for  want  of 
answer,  twenty  days  after  service  of  sum-' 
mens,  but  within  twenty  days  from  the  serv- 
ice of  the  complaint,  the  practice  was  sus- 
tained. Van  Pelt  v.  Boper,  7  How.  325.  The 
omission  to  state  where  a  complaint  will  be 
filed,  will  not  render  a  Judgment  void,  in  a 


case  where  a  summons,  in  the  form  prescribed 
by  law,  in  which  a  copy  of  the  complaint  is 
served  with  it,  is  served  without  it ;  and  it  is 
an  i^eularity  of  which  advantage  should  be 
taken  by  motion.  Foster  v.  Ww)d,  30  How. 
284;  S.  C.  1  Abb.  N.  S.  150. 

c.  SufSLoient  demand  of  oomplaint. 

"And  I  require  that  all  papers  be  served 
upon  me,  at  my  office,  No.  11  Wall  street," 
with  a  notice  of  appearance.  The  judgment 
was  set  side  as  irregular,  where  the  plaintiff 
did  not  make  such  service.  Ferris  v.  tSk}ley, 
23  How.  422.  And  where  a  place  was  speci- 
fied, and  *'  all  papers"  required  to  be  served 
on  defendant's  attorney,  held^  a  sufficient  de 
mand.     Walsh  v.  Kursheedt,  8  Abb.  418. 

d.  Sjdrvice  how  long  after  demand 

In  ordinary  cases,  twenty  days  are  allowed 
after  demand,  for  service  of  copy  of  complaint. 
Where  defendant's  attorney  served  notice  of 
retainer,  and  demanded  complaint,  at  two 
different  times,  for  several  defendants,  and 
after  twenty  days,  from  the  first  service,  but 
not  from  the  last,  moved  to  dismiss  the  com 
plaint  for  want  of  service,  held,  that  defend 
ant  might  move,  on  proof  of  service  of  the 
first  notice  and  demand,  without  waiting  for 
the  expiration  of  twenty  days  from  the  last 
service.  Luce  v.  Trempert,  9  How.  212. 

e.  Additional  time  to  serve.— An 

order  cannot  be  granted  ex  parte,  i^r  the 
time  of  serving  it  ^he  complaint)  has  expired, 
giving  the  plaintiff  further  time  to  serve  his 
complaint ;  notice  must  be  given,  or  an  order 
to  show  cause.  Stephens  v.  Moore.  4  8andf. 
674.  Time  to  serve  a  copy  of  the  complaint 
may  be  extended  by  a  judge  under  section  405 
of  the  Code.  Littlefieid  v.  Menoin,  2  Code  R. 
128;  S.  C.  4  How.  306,  sub  nom.  Littlefieid 
V.  Murin. 

/.  Time  to  answer.— The  statute  pre- 
scribes that  a  defendant  must  answer  the 
complaint  within  twenty  days ;  he  is  too  late, 
notwithstanding  judgment  has  not  been  taken, 
if  the  statutory  time  has  expired.  Mande- 
ffUle  V.  Winne,  5  How.  461 ;  S.  C.  1  Code  R. 
N.  S.  161.  McGoton  v.  Leavemoorth,  2  £.  D. 
Smith,  24.  See,  also,  Dudley  v.  Hvhhard,  2 
Code  R.  70 ;  Graham  v.  MeCoun,  1  Code  R 
N.  S.  43  ;  S.  C.  5  How.  353 ;  Foster  v.  UdeJl, 
2  Code  R.  30;  Carpenter  v.  New  York  and 
New  Haven  JS.  B.  Co.  11  How.  481,  is  op- 
posed. 


§  131.  [11^0.]  (Am'd  1851.)  Defendant  unreasonable/  defenAing^  when  to 
pay  coats. 

In  the  case  of  a  defendant  against  whom  no  personal  claim  is  made,  the 
plaintiff  may  deliver  to  such  defendant,  with  the  summons,  a  notice  subscribed 
by  the  plaintiff  or  his  attorney,  setting  forth  the  general  object  of  the.  action, 
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a  brief  description  of  the  property  affected  by  it,  if  it  affects  specific  real  or 
pei'sonal  property,  and  that  no  personal  claim  is  made  against  such  defendant ; 
in  which  case  no  copy  of  the  complaint  Deed  be  served  on  such  defendant, 
unless,  within  the  time  for  answering,  he  shall,  in  writing,  demand  the  same. 
If  a  defendant,  on  whom  such  notice  is  served,  unreasonably  defend  the 
action,  he  shall  pay  cosits  to  the  plaintiff. 


a.  Court  may  award  ooBts.  —  The 

court  is  not  depriyed  of  power  in  equity  cases, 
where  the  notice  prescribed  in  this  section  has 
not  been  served,  to  award  costs  against  de- 
fendants served  with  complaint,  and  unreason- 
ably  defending.  (yHara  t.  Brophy,  24  How. 
379. 

6.  Service  pf  notice,  fee  therefor.— 

The  law  provides  for  no  fee  for  the  service  of 
the  notice  spoken  of  in  this  section ;  a  reason- 
able sum  m*y,  however,  be  allowed  as  dis- 
bursements, if  separately  stated  and  duly  veri- 
fied ;  no  copy  of  the  notice  will,  however,  be 


allowed  for.  One-half  the  sum  allowed  for 
serving  the  summons  is  deemed  sufficient. 
When  such  notice  is  served  by  the  sheriff,  the 
certificate  of  services  should  be  embodied  in 
the  return ;  no  fee  can  be  allowed  for  it,  how- 
ever ;  it  is  not  a  return  to  process.  Benedict 
V.  Warriner^  14  How.  568,  670.  As  a  neces- 
sary disbursement,  the  superior  court  allowed 
37  i  cents  in  addition  to  the  regular  sheriff's 
fee.  Gallagher  v.  Egan,  2  Sandf.  742,  745 ; 
S.  G.  3  Code  R.  203.  See  2  Abb.  N.  S.  478, 
479 ;  5  Rob.  669. 


§  133.  [Ill-]  (Am'd  1849, 1851, 1857, 1858, 1862, 1866.)  Notice  of  pendency 
of  a/dion  affecting  title  to  real  propei^ty. 

In  an  action  affecting  the  title  to  real  property,  the  plaintiff,  at  the  time 
of  filing  the  complaint,  or  at  any  time  afterwards,  or  whenever  a  warrant  of 
attachment,  under  chapter  four  of  title  seven,  part  second  of  this  Code,  shall 
be  issued,  or  at  any  time  afterwards,  the  plaintiff  or  a  defendant,  when  he 
sets  up  an  affirmative  cause  of  action  in  his  answer,  and  demands  substantive 
relief,  at  the  time  of  filing  his  answer,  or  at  any  time  afterwards,  if  the  same 
be  intended  to  affect  real  estate,  may  file  with  the  clerk  of  each  county  in 
which  the  property  is  situated,  a  notice  of  the  pendency  of  the  action,  con- 
taining the  names  of  the  pailies,  the  object  of  the  action,  and  the  descrip- 
tion of  the  property  in  that  oaunty  affected  thereby ;  and  if  the  action  be 
for  the  foreclosure  of  a  mortgage,  such  notice  must  be  filed  twenty  days 
before  judgment,  and  must  contain  the  date  of  the  mortgage,  the  parties 
thereto,  and  the  time  and  place  of  recording  the  same.  From  the  time  of 
filing,  only,  shall  the  pendency  of  the  action  be  constructive  notice  to  a 
purchaser  or  incumbrancer  of  the  property  affected  thereby ;  and  every 
person,  whose  conveyance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recorded,  shall  be  deemed  a  subsequent  purchaser  or  incumbrancer, 
and  shall  be  bound  by  all  pi*oceediugs  taken  after  the  filing  of  such  notice 
to  the  same  extent  as  if  he  were  made  a  party  to  the  action.  For  the  pur- 
poses of  this  section,  an  action  shall  be  deemed  to  be  pending  from  the  time 
of  filing  such  notice ;  provided,  however,  that  such  notice  shall  be  of  no 
avail  unless  it  shall  be  followed  by  the  first  publication  of  the  summons  on 
an  order  therefor,  or  by  the  personal  service  thereof  on  a  defendant  within 
sixty  days  after  such  filing.  And  the  court  in  which  the  said  action  was 
commenced  may,  in  its  discretion,  at  any  time  after  the  action  shall  be 
settled,  discontinued  or  abated,  as  is  provided  in  section  number  121,  on 
application  of  any  person  aggrieved,  and  on  good  cause  shown,  and  on  such 
notice  as  shall  be  directed  or  approved  by  the  court,  order  the  notice 
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authorized  by  this  section  to  be  canceled  of  fecord  by  the  clerk  of  any 
county  in  whose  office  the  same  may  have  been  filed  or  recorded ;  and  such 
cancellation  shall  be  made  by  an  indorsement  to  that  effect  on  the  margin 
of  the  record,  which  shall  refer  to  the  order,  and  for  which  the  clerk  shall 
be  entitled  to  a  fee  of  twenty-five  cents. 


Chaptbb  53. 

AK  ACT  authorizing  the  clerks  of  the  seyeni 
counties  in  this  State,  to  record  and  index 
the  notices  of  pendency  of  action  on  file, 
and  such  as  may  hereafter  be  filed  in  their 
offices. 

Paned  Mareb  n»  1864;  tbree-ftflhs  being  present • 


The  PeopU  o/the  SkUt  itfNtm  Yvrk^  rtffMtmitd  <» 
SenaU  ana  A99e$iMift  do  enact  aaJkfUowt » 

Sbgtion  1.  The  clerks  of  the  seyeral  coun- 
ties in  this  State,  are  hereby  respectiyely  au- 
thorized and  directed  to  procure,  at  the  ex- 
pense of  their  respectiye  counties,  suitable 
Dooks,  and  in  such  oooks  to  record  and  make 
jKk  index  of  all  notices  of  pendency  of  action 
which  may  hereafter  be  filed  in  the  office  of 
6uch  clerk. 

§  2.  The  clerk  of  any  county  shall,  at  the 
request  of  any  person,  and  on  being  paid  for 
so  doing  by  the  person  making  such  applica- 
tion, the  fees  hereinafter  fixed,  record  and 
index,  in  the  book  of  record  in  the  first  sec- 
tion mentioned,  any  notice  of  pendency  of 
action  which  has  heretofore  been  filed  in  his 
office.  The  party  filing  such  notice  shall  in- 
dicate, at  the  foot  thereof,  the  names  of  such 
of  the  defendants  as  it  shall  be  necessary  to 
insert  in  said  index. 

§  3.  The  record  of  any  such  notice,  or  a 
certified  copy  thereof,  may  be  read  in  eyidence 
in  any  of  the  courts  of  this  State,  with  the 
like  force  and  effect  as  if  the  original  notice 
was  produced. 

J\  4.  Said  clerks,  respectively,  shall  be  en- 
ed  to  receive,  for  recording  and  indexing 
any  such  notice  of  pendency  of  action,  the 
same  to  be  paid  by  the  person  filing  such 
notice,  compensation  of  ten  cents  for  record- 
ing every  one  hundred  words  thereof,  in  addi- 
tion to  any  fees  now  allowed  by  law  for  filine, 
indexing  and  certifying  the  same.  The  bill 
of  said  clerks,  respectively,  for  the  expense 
of  procuring  said  books  of  record,  shall  be 
audited  and  idlowed  by  the  board  of  super- 
visors of  the  i^spective  counties,  and,  when 
so  audited  and  allowed,  shall  be  paid  by  the 
treasurer  of  the  oounty. 

a.  Effect   of  filing  Us  nendens.— 

The  filing  of  a  is  pendens  is  merely  a  statutory 
substitute  for  actual  notice.  Hctu  v.  Nelson, 
14  How.  32;  S.  G.  23  Barb.  88.  It  operates 
as  an  injunction,  and  that  remedy  will  not  be 
eranted  if  the  defendant  is  entirely  responsi- 
ble. Stevenson  v.  Fa/yerweaiher,  21  How.  449. 
A  lis  pendens  is  constructive  notice  to  a  pur- 
chaser from  the  defendant,  and  the  decree  en- 
tered in  the  suit  will  bind  him.  Harrington 
y.  Slade,  22  Barb.  162;  and  .see  Zeiter  v. 
Souman,  6  id.  133;  Griswold  v.  MUler,  15 


id.  520,  to  the  same  efi^ect.  SembUy  that  un- 
less the  plaintiff  prosecute  his  action  diligently, 
his  lien  will  cease,  the  same  as  a  dormant 
execution ;  a  delay  of  eight  years  was  held  to 
be  such  an  abandonment,  and  a  diligent  sub- 
sequent creditor  was  allowed  the  priority. 
Myrick  v.  SMon,  36  Barb.  15.  When  notice 
of  Us  pendens  is  filed  in  an  attachment  suit, 
affecting  real  property,  none  other  than  such 
property  as  the  sheriff  has  actually  levied 
upcm,  can  be  included,  and  if  it  does,  it  will 
be  inoperative  as  to  such  additional  property. 
FiUgenM  v.  Blake,  28  How.  110;  S.  0.  42 
Bari>.  513.  This  section  does  not  authorize 
the  filing  of  a  notice  against  prior  purchasers 
or  incumbrancers,  who  are  not  parties  to  the 
action.  The  People  ex  rd.  Tremowt  Bank  v. 
ConnoUy,  8  Abb.  128  ;  Chapman  v.  West,  17 
N.  Y.  (3  Smith),  125 ;  Aff 'g  S.  0. 10  How.  367, 
sub  nom,Chapman  v.  Draper. 

Where  *'A"  filed  his  complaint  notice  and 
Us  pendens  at  noon  on  the  23d  of  July,  1859, 
and  his  summons  and  complaint  were  deliv 
ored  to  the  sheriff  at  one  P.  u,  for  service,  and 
"B"  received  a  mortgage  of  the  premises, 
which  was  recorded  at  hre  o'clock,  p.  m.  of 
the  same  day,  it  was  held  that  "  B's "  lien 
was  cut  off  and  barred  by  the  filing  of  '^A's'' 
notice.  Stem  v.  O'ConneU,  35  N.  Y.  (8  Tiff), 
104. 

The  maxim,  pendente  lite  nihil  innavetur, 
prevails  to  the  extent  that  whoever  acquires 
title  to  property  pendente  lite,  takes  it  subject 
to  the  decree  in  the  existing  suit.  Zeiter  v. 
Bowman,  6  Barb.  133.  To  the  same  effect  see 
Griswold  v.  MiUer,  15  Barb.  520 ;  Cleveland 
V.  Boerum,  23  Barb.  201 ;  S.  C.  Aff'd,  27  id. 
252;  3  Abb.  291;  S.  0.  Aff'd,  24  N.  Y.  (10 
Smith;,  613. 

h.  Complaint  must  be  filed.—- Not- 
withstanding a  Us  pendens  has  been  filed,  a 
srantee  is  not  charged  with  notice  of  the  pen- 
dency of  an  action,  unless  the  summons  had 
been  served  on  his  grantor  prior  to  the  con- 
veyance of  the  land.  This  was  the  rule  pre- 
vious to  the  amendment  of  this  section  in 
1862.  Butler  v.  TomUnson,  38  Barb.  641 ;  S. 
G.  15  Abb.  88 ;  subsequent^  purchasers  or  in- 
cumbrancers are  not  affected  by  the  filing  of 
a  lis  pendens,  in  actions  affecting  real  property, 
until  ^he  complaint  is  filed,  although  the  sum- 
mons has  been  served.  Bwrrotighs  Y,Seiger, 
12  How.  171;  Tate  Y.Jordan,  8  Abb.  392; 
Benson  v.  Sayre,  7  Abb.  472,  (n.)  ;  Farmtr^s 
Loan  and  Trust  Co,  v.  IHck»[m,  9  Abb.  61 ; 
S.  C.  17  How.  477. 

c.  Attachment  suit— The  filing  of  a  Iw 
pendens  is  a  nullity,  in  an  actions  against  a 
non-resident  debtor,  for  the  recovery  of  money. 
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commenoed  by  wantmt  of  attachment ;  it  is 
not  ui  action  affecting  the  title  to  real  proper- 
ty, and  no  lien  upon  the  land  of  the  defenaant 
iiicreated.  Burkhardtv,Sanfordy7Kow.ZQ9. 
Semble,  the  notice  prescribed  by  this  section 
must  be  filed,  in  order  to  make  the  lien  of  an 
attachment  on  real  estate  effisctual  as  against 
bona  fide  purchasers  or  incumbrancers.  Learn- 
ed V.  Vandenburghy  7  How.  379 ;  People  ex 
rel.  Tremont  Bank  t.  ConnqUy,  8  Abb.  12B. 

<f.  Recording. — 1*he  notice  required  in 
this  section,  mustoe  recorded  in  Kings  county 
of  this  Stete.  Laws  of  N.  Y.  1859,  chap.  212. 

e.  New  notice. — A  new  notice  must  be 
filed,  if  the  complaint  is  amended  b^  striking 
out  or  adding  parties,  or  if  any  matenal  change 
is  made  in  it.  Curtis  ▼.  Hitehcocky  10  Paige, 
399.  Prior  to  the  amendment  of  this  section 
in  1862,  a  Us  pendens,  proper  in  form  and  filed 
in  conformity  with  the  provisions  of  the  stat- 
ute, could  not  be  taken  from  the  records  of 
the  court.  Pratt  t.  Hoag,  12  How.  215 ;  S.  0. 
5  Duer,  631. 


/.  Partition.— See  Wanng  t.  Waring, 
7  Abb.  472,  as  to  the  proper  time  of  filing  a 
notice  of  lis  pendens  in  actions  for  partition, 
and  the  effect  of  irregularities  in  the  filing; 
and  note  to  case. 

g*  Amending  notice. — Notice  of  pen- 
dency may  be  amended,  by  inserting  in  the 
notice  a  specific  description  of  a  lot  of  land, 
omitted  by  mistake.  Vemderheyden  ▼.  Gary, 
38  How.  367. 

h.  Foreclosure  suits. — A  decree  made 
without  an  affidavit  of  the  filing  of  notice  of 
Us  pendens,  is  not  void,  but  irregular ;  it  may 
be  opened,  but  the  irregularity  cannot  be  ob- 
jected to  in  a  collateral  action.  All  the  other 
fkcts  were  stated  in  the  notice  excq>t  the  place 
of  record  of  a  nM>rtgage;  held^  sufficient.  Pot- 
ter T.  Eowland,  8  N.  Y.  (4  Seld.),  448.  See 
Supreme  Court  Rule  72.  The  Code  does  not 
dispense  with  the  necessity  of  filing  notice  of 
Ua  pendens  in  an  action  to  foreclose  a  mort- 
gage. Brandon  y.  McCann,  1  Code  R.  38. 


§  133.  [112.]  Summons,  by  xohom  served.  • 
The  summons  may  be  served  by  the  sheriff  of  the  county  where  the 
defeudaiit  may  be  fouud,  or  by  any  other  person  not  a  party  to  the  action. 
The  service  shall  be  made,  and  the  summons  returned,  with  proof  of  the 
service,  to  the  person  whose  name  is  subscribed  thereto,  with  all  reasonable 
diligence.  The  person  subscribing  the  summons  may,  at  his  option,  by  an 
indorsement  on  the  dummous,  fix  a  time  for  the  service  thereof,  and  the 
service  shall  then  be  made  accordingly. 


a.  Service  by  plaintiff.— It  is  a  mere 

irregularity  for  the  plaintiff  to  serve  the  sum- 
mons ;  if  the  defendant  wishes  to  take  advan- 
tage of  it  he  must  move  at  the  first  opportu- 
nity. He  may  correct  it,  hy  motion,  before, 
but  not  after  judgment.  Hunter  ▼.  Lester,  18 
How.  347 ;  S.  C.  10  Abb.  260 ;  Myers  v.  Over- 
ton,  2  Abb.  344;  S.  G.  4  E.  D.  Smith,  428. 


h.  Service  by  sheriff.— A  return  may 

be  compelled.  See  Supreme  Ct.  Rule  10.  Sem^ 
hie,  a  sheriff  who  is  plaintiff  may  serve  his  own 
summons.  Bennet  v.  Fuller,  4  Johns.  486 ; 
the  rule  is  the  same  with  regard  to  a  consta- 
ble. Putnam  v.  Man,  3  Wend.  202. 


§  134.  [113.]  (Am'd  1849, 1861, 1869.)  Simmoiis,  how  served  and  re- 
tttmed. 

The  summons  shall  be  served  by  delivering  a  copj  thereof,  as  follows : 

1.  If  the  suit  be  against  a  corporation,  to  the  president,  or  other  head 
of  the  corporation,  secretary,  cashier,  treasurer,  a  director  or  managing  agent' 
thereof;  but  such  service  can  be  made  in  respect  to  a  foreign  corporation 
only,  when  it  has  property  within  this  state,  or  the  cause  of  action  arose 
therein,  or  where  such  service  shall  be  made  within  this  state,  personally 
upon  the  president,  treasurer,  or  secretary  thereof. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such  minor 
personally,  and  also  to  his  father,  mother  or  guardian,  or  if  there  be  none 
within  the  State,  then  to  any  person  having  the  care  and  control-  of  such 
mhior,  or  with  whom  he  shall  reside,  or  in  whose  service  he  shall  be 
employed. 
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3.  If  against  a  person  judicially  declared  to  be  of  unsound  mind,  or 
incapable  of  conducting  bis  own  aifairs  in  consequence  of  habitual  drunken- 
ness, and  for  whom  a  committee  has  been  appointed,  to  such  committee,  and 
to  the  defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally. 

I.    ScjrrS  AGAINST  GOBFOBATIONS. 


a.  Railroad  corporations.— The  laws 

of  1854,  ch.  282,  §§  14  and  15,  provide  that 
"Eyeiy  railroad  corporation  in  this  State 
shiillj  within  thirty  days  after  this  act  shall 
take  effect,  designate  some  person,  residing  in 
each  of  the  counties  through  or  into  which 
such  railroad  may  run,  on  whom  process  to  he 
issued  by  a  justice  of  the  peace  may  be  served, 
and  shall  file  such  designation  in  the  office  of 
the  clerk  of  the  county  where  the  person  so 
designated  shall  reside ;  and  a  copy  of  such 
designation,  duly  certified  b^  such  clerk,  shall 
be  evidence  of  such  appomtment,  and  the 
service  of  any  process  upon  the  person  so  des- 
ignated or  named,  to  be  issued  by  any  justice 
of  the  peace,  in  any  civil  actioi^  or  matter  of 
which  such  justice  may  have  jurisdiction, 
shall  be  as  valid  and  effectuid  as  if  served 
upon  the  president  or  any  director  of  such 
corporation,  as  now  provided  by  law."  *'  In 
all  cases  where  such  designation  shall  not  be 
made  as  aforesaid,  and  where  no  officer  of 
such  corporation  shall  reside  in  the  county, 
on  whom  process  can  be  served,  according  to 
existing  provisions  of  law,  the  process  men- 
tioned in  the  next  preceding  section,  may  be 
served  on  any  local  superintendent  of  repairs, 
fVeight  agent,  agent  to  sell  tickets,  or  station 
keeper  of  such  corporation,  residing  in  such 
county ;  which  service  shall  be  as  elGfectual  in 
all  respects,  as  if  made  on  the  president  or 
any  director  of  such  corporation." 

h.  Express  companies.— The  Laws  of 

1864,  ch.411,  provide  for  the  designation  of 
persons  on  whom  process,  issued  by  a  justice 
of  the  peace,  may  be  served,  in  the  case  of  ex- 
press companies. 

Section  1.  Every  corporation  or  associa^ 
tion,  partnership  or  person,  doing  business  in 
this  State  under  the  name  or  style  of  an  **  Ex- 
press Company,"  or  under  any>  other  name 
si^iifying  the  same  kind  of  business,  shall, 
within  thirty  days  after  this  act  takes  effect, 
designate  some  person  residing  in  each  of  the 
counties  in  this  State,  through  or  into  which 
such  express  may  run,  on  whom  process  to  be 
issued  by  a  justice  of  the  peace  may  be  served, 
and  shall  file  such  designation  in  the  office  of 
the  clerk  of  the  county  where  the  person  so 
designated  shall  reside,  and  a  copy  of  such 
designation,  duly  certified  by  such  clerk,  shall 
be  evidence  of  such  appointment  in  all  courts 
and  places,  and  the  service  of  any  process 
upon  the  persons  so  designated  or  named,  to 
be  issued  by  any  justice  of  the  peace  residing 
in  the  town  in  which  the  person  so  designated 
shall  reside,  in  any  civil  action  or  matter  of 
which  said  justice  may  have  jurisdiction,  shall 


be  as  valid  and  eflfoctual  as  if  served  upon  the 
prendent  or  any  director  of  any  such  corpo- 
ration, or  upon  any  officer  of  any  such  associ- 
ation, or  upon  any  of  said  partners,  persons 
or  person,  as  now  provided  by  law. 

§  2.  In  all  cases  where  such  designation 
shall  not  be  made,  as  aforesaid,  and  when  no 
such  officer,  person  or  partner,  referred  to  in 
the  last  section,  shall  reside  in  the  county,  on 
whom  process  can  be  served,  according  to  ex- 
isting provisions  of  law,  the  process  men- 
tioned m  the  next  preceding  section  may  be 
served  on  any  local  or  general  agent,  agent  to 
receive  freight  or  parcels,  or  route  agent,  or 
messenger,  of  such  corporation,  association, 
partnership,  or  person,  residii^in  such  county, 
when  issued  by  any  justice  of  the  peace  resid- 
ing in  the  same  town  with  the  person  upon 
whom  it  is  served,  which  service  shall  be  as 
effectual  in  all  respects  as  if  made  on  the  pres- 
ident, or  any  director  of  such  corporation,  or 
officers  of  such  association,  or  partner,  or  per- 
son, referred  to  in  the  next  preceding  section. 

c.  New  York  city.—"  AH  process  and 
papers  for  the  commencement  of  actions  and 
legal  proceedings  against  the  corporation  of 
said  city  (New  York),  shall  be  served  either 
on  the  mayor,  comptroller  or  the  counsel  to 
ihe  corporation."  Laws  of  18G0,  ch.  379,  §  4. 
See  note  IV,  subd.  j,  it^fra. 

d.  Board  of  supervisors.—"  In  all  le- 
gal proceedings  against  the  board  of  supervis- 
ors, the  first  process,  and  all  other  proceedings 
requiring  to  be  served,  shall  be  served  on  the 
chairman  or  clerk  of  the  board  of  supervisors." 
1  R.  S.  384,  §  3. 

e.  Foreign  corporations.— The  Laws 

of  1855,  ch.  279,  §§  1,  2,  3  and  4,  provide 
that : 

§  1 .  Every  insurance  and  other  corporation 
created  by  the  laws  of  any  other  State,  doing 
business  in  this  State,  shall,  within  thirty  days 
after  the  passage  of  this  act,  designate  some 
person  residing  in  each  county  where  such 
corporation  transacts  business,  on  whom  pro- 
cess issued  by  authority  of,  or  under  any 
law  of  this  State,  may  be  served,  and  within 
the  time  aforesaid,  shall  file  such  designation 
in  the  office  of  the  Secretary  of  State ;  and  a 
copy  of  such  designation,  duly  certified  by 
said  officer,  shall  be  evidence  of  such  appoint- 
ment ;  and  it  shall  be  lawful  to  serve  on  such 
person  so  designated,  any  process  issued  as 
aforesaid ;  such  service  shall  be  made  on  such 
person,  in  such  manner  as  shall  be  prescribed 
in  case  of  service,  required  to  be  made  on  any 
resident  of  this  State,  and  such  service  shall 
be  deemed  a  valid  service  thereof. 
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•  §  2.  In  all  caaes  where  such  designation 
shall  not  be  made  as  aforesaid,  and  such  for- 
eign corporation  cannot  be  senred  with  such 
process,  according  to  the  present  provisions 
of  law,  it  shall  be  lawful  to  serve  such  process 
on  any  person  who  shall  be  found  within  this 
State,  acting  as  the  agent  of  said  corporation, 
or  doing  business  for  them. 

§  3.  Service  made  in  accordance  with  any 
provision  of  this  act,  shall  be  as  effectual  as 
if  made  in  the  form  and  manner  required  by 
law,  and  shall  be  deemed  a  full  compliance 
with  any  statute  requiring  personal  or  other 
service  to  be  made. 

§  4.  The  term  process  in  this  act,  shall  be 
held  and  deemed  to  include  any  writ,  sum- 
mons, or  order,  whei'eby  any  action,  suit,  or 
proceeding  shall  be  commenced,  or  which 
shall  be  issued  in  or  upon  any  action,  suit,  or 
proceeding,  by  any  court,  officer,  or  magis- 
trate. 

The  foregoing  statute  only  operates  to  give 
the  court  jurisdiction  of  cases  included  in  sec- 
tions 134  and  427  of  the  Code.  Cumberland 
Coal  Co,  V.  Sherman,  8  Abb.  243 ;  S.  C.  Aff'd, 
30  Barb.  159 ;  20  How.  62,  sub.  nom,  Cum- 
berland  Coal  and  Iron  Co.  v.  Hoffman  Steam 
Coal  Co, 

The  regularity  of  the  service  of  a  summons 
upon  a  foreign  corporation,  does  not  depend 
upon  proof  being  previously  made  of  the  facts, 
the  existence  of  which  is  necessary  to  give  the 
court  jurisdiction  of  the  action.  But  the  evi- 
dence of  these  facts  must  be  shown  on  motion 
to  set  aside  the  service  of  the  summons. 
Bates  y.  New  Orleans,  Jackson,  and  Great 
Northern  B,  B.  Co,  13  How.  516;  S.  G.  4 
Abb.  72. 

-  The  provision  of  this  section  of  the  Code, 
authorizing  the  service  of  the  summons  on 
the  president,  &c.,  of  a  corporation,  is  simply 
a  substitution  of  that  mode  for  a  service  by 
publication,  as  provided  in  §  135.  Id. 

/.  Ma.nagine;  agent.— A  managing  agent 
of  a  corporation  is  one  whose  agency  extends 
to  all  the  transactions  of  the  corporation,  and 
who  is  engaged  in  the  management  of  the  cor- 
poration in  distinction  from  the  management 
of  a  particular  branch  or  department  of  its 
business.  Brewster  v.  Michigan  Central  B,  B, 
Co.  5  How.  183 ;  S.  C.  3  Code  R.  215. 

A  suit  cannot  be  legally  commenced  against 
a  railroad  corporation  (for  loss  of  baggage  or 
anything  else),  by  the  service  of  a  summons 
upon  a  baggage  master  in  their  employ.  He  is 
not  such  a  '*  managing  agent "  as  the  statute 
contemplates.  But  a  general  appearance  waives 
the  irregularity  of  such  a  service.  Flynn  v. 
Hudson  Biver  B,  B,  Co,  6  How.  308 ;  S.  C. 
10  N.  Y.  L^.  Obs.  158. 

A  person  employed  merely  to  sell  tickets  for 
a  railroad  corporation  is  not  a  managing  agent 
upon  whom  process  may  be  served,  within  the 
meaning  of  section  134  of  the  Code.  Doty  v. 
Michigan  Central  B.  B,  Co,  8  Abb.  427. 

An  agent  of  an  insurance  company,  properly 
appointed  and  qualified  to  procure  and  effect 
insurance  for  the  company,  not  residing  at  the 


place  where  the  principal  office  of  the  company 
IS  located,  is  such  a  managing  agent  that  serv- 
ice may  be  made  upon  the  company  by  serv- 
ing him.  Bain  v.  Globe  Insurance  Co,  9  How. 
448. 

Where  it  is  doubtful  whether  the  person 
served  is  the  managing  agent  of  the  company, 
it  is  incumbent  up<Mi  the  latter  to  show  the 
precise  relations  between  themselves  and  the 
agent.  Donadi  v.  New  York  State  Mutual  In- 
surance  Co.  2  £.  D.  Smith,  519. 

g-  Verification  of  signature.-— On  a 

motion  to  set  aside  a  judgment  taken  by  de- 
fault, for  irr^;ularity,  because  the  complaint 
was  not  sworn  to,  and  because  there  was  no 
lesal  evidence  of  the  service  of  the  summons, 
which  was  made  upon  the  managing  agent  of 
the  defendants,  there  being  no  affidavit  annex- 
ed verifying  the  signature  of  the  agent,  who 
gave  an  admission  of  service ;  held,  that  these 
were  irregularities  which  should  have  been 
taken  advantage  of  promptly,  and  at  the  first 
opportunity.  The  delay  in  moving  was  fatal 
to  the  motion  in  this  respect.  Under  the  facts 
and  circumstances  presented,  the  plaintiff  was 
allowed  to  amend  nunc  pro  tunc,  oy  filing  his 
affidavit  of  verification  of  the  complaint ;  and 
was  also  allowed  to  annex  an  affidavit  verify- 
ing the  signature  of  the  agent  of  the  defend- 
ants. Jones  V.  United  States  Slate  Co,  16  How. 
129.  See  Aiken  v.  Mariposa  Mining  Co,  6 
Cal.  R.  186. 

h.  Adverse  claimants  to  an  offioe.— 

In  an  action  against  a  religious  corporation, 
having  two  sets  of  officers  claiming  adversely, 
service  should  be  made  upon  an  officer  de  facto, 
Berrian  v.  Methodist  Society  in  New  York,  4 
Abb.  424 ;  S.  C.  6  Duer,  682. 

i.  Where  cause  of  action  arises*— 

Where  a  contract  is  made  at  one  place,  but  is 
to  be  performed  at  another,  as  to  its  validity, 
nature,  obligation  and  interpretation,  it  is  to 
be  governed  by  the  law  of  the  place  of  per- 
formance. Bank  of  Commerce  v.  Butland  <§ 
Washington  B.  B.  Co,  10  How.  1 ;  Burckle  v 
Eckhart,  3  N.  Y.  (3  Comst.),  132. 

Where  bonds  and  coupons,  executed  in  an 
other  State,  are  payable  in  the  State  of  New 
York,  the  cause  of  action  arises  here,  and  the 
court  has  jurisdiction,  although  both  parties 
are  foreign  corporations.  Connecticut  Mutual 
Life  Insurance  Co.  v.  Cleveland,  etc.,  B.  B,  Co. 
41  Barb.  10;  26  How.  225;  23  id.  180. 

Where  parties  reside  and  do  business  ir 
New  York  city,  and  in  that4>lace  indorse  an( 
procure  to  be  discounted,  a  promissory  note 
pavable  in  another  State,  such  indorsement  is 
a  New  York  contract,  and  governed  by  the 
laws  of  New  York.  Artisans^  Bank  v.  Park 
Bank,  41  Barb.  599. 

A  promissory  note  made  and  dated  in  this 
State,  and  payable  here,  was  negotiated  in  the 
State  of  Connecticut.  Held,  that  the  laws  of 
New  York  governed  as  to  the  defense  of  usury. 
JeweU  V.  Wright,  30  N.  Y.  (3  Tiff".),  259 ;  27 
How.  481 ;  18  Abb.  80;  Rev'g  S.  C.  12  Abb. 
55. 

Where  a  loan  is  made  by  one  non-resident 
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to  another,  out  ol  this  State,  and  Beciured  by  a 
draft  drawn  upon  a  person  residing  within  this 
State,  the  cause  of  action  cannot  be  said  to 
have  arisen  within  this  State.  Western  Bank 
y.  City  Bank  of  Columbus,  7  How.  238. 

Where  the  demand  for  which  the  action 
was  brought,  arose  upon  written  contracts  for 
the  payment  of  money,  made,  executed,  de- 
livered and  made  payable  in  Canada;  and  all 
the  labor  performed  and  materials  fumidied 
were  under  those  contracts,  and  upon  work 
located  in  Canada,  for  a  corporation  created 
by  the  laws  of  Canada,  and  existing  there, 


except  a  small  part,  which  was  performed  in 
this  State,  by  virtue  of  said  contracts ;  hcldy 
*not  a  case  where  the  subject  of  the  action  was 
situated  in  this  State.  CampbeU  v.  Champlain 
4;  St.  Lawrence  B,  B.  Co,  18  How.  412,  419, 
(n.)  For  discussion  as  to  where  a  cause  of 
action  arises,  see  Cumberland  Coal  Co.  t. 
Sherman,  8  Abb.  249 ;  30  Barb.  165. 

j.  Definition  of  cause  of  action.- 

A  cause  of  action  may  be  defined  to  be  the 
right  which  a  party  has  to  institute  and  carry 
through  a  legal  proceeding.  Meyer  v.  Van 
CoUem,  28  Barb.  230;  S.  C.  7  Abb.  222. 


II.  Suits  Against  Minors.  [See  §  134,  subd.  2.] 
ni.  Suits  Against  Lunatics. 


a.  Leave  of  the  court.— An  action 

cannot  be  brought  against  a  lunatic,  judicially 
declared  such,  without  an  application  to  the 
court.  The  provision  of  the  Code,  for  service 
of  the  summons  upon  a  lunatic,  is  no  authority 
upon  the  question  of  the  creditor's  right  to 
commence  an  action.  The  former  practice 
should  be  piu'sued,  by  petition  to  the  court 
for  relief,  or  on  application  for  leave  to  com- 
mence an  action.  SoverhUl  v.  Dickson,  5  How. 
109;  S.  C.  3  CodeR.  162. 

h.  A  judgment  recovered  against 

a  lunauc,  ftfter  the  appointment  of  a  com- 
mittee of  his  person  and  estate,  without  having 
first  obtained  leave  from  a  court  of  equity  to 
institute  a  suit  against  him,  is  not  void,  nor 
even  erroneous ;  nor  is  the  party  acting  under 
it  a  trespasser.  The  remedy  of  a  lunatic,  thus 
improperly  proceeded  against,  is  by  application 
to  the  court  appointing  the  committee,  to  re- 
strain the  prosecution  of  the  suit  at  law,  and 
punish  the  plaintiff  for  contempt.  Crippen  v. 
Culver,  13  Barb.  424;  Stembergh  v.  School- 
craft,  2  Barb.  153. 

An  action  may  be  maintained  on  behalf  of 
a  lunatic  to  set  aside  a  judgment  which  is 
overruled  by  an  inquisition  of  lunacy;  or  the 
court  may,  on  motion,  set  aside  such  judg- 
ment. Demilt  v.  JLeonard,  11  Abb.  252;  S. 
C.  19  How.  140,  sub  nom.  Demelty.  Howard. 

c.  The  proper  course  for  the  creditor 
*  of  a  lunatic,  who  is  under  the  care  of  a  com- 
mittee, is  to  apply  to  the  court,  by  petition, 
for  the  payment  of  his  debt  out  of  the  luna- 
tic's estate,  or  for  leave  to  bring  a  suit,  or  to 
be  permitted  to  establish  his  debt,  on  a  refer- 


ence, if  the  existence  of  the  debt  is  diluted 
by  the  committee.  Matter  of  Hopper,  5  Paige, 
489;  WiUiams  v.  Estaie  of  Cameron,  26 
Barb.  172;  Sw>erhm  v.  Dixon,  5  How.  109; 
S.  C.  3  Code  R.  162;  Crippen  v.  Culver,  13 
Barb.  424. 

d.  Restraining  proceedings.—Where 

a  partv  proceeds  at  law  against  a  lunatic, 
aA»r  the  appointment  of  a  committee,  without 
permission  of  the  court,  he  will,  upon  a  proper 
application  by  the  committee,  be  restrained 
from  such  proceeding.  Matter  of  Heller,  3 
Paige,  199.  A  judgment  without  leave  of 
the  court,  though  not  irregular,  would  be  of 
no  avail.  Claris  v.  Dunham,  4  Denio,  262, 
Bohertson  v.  Lain,  19  Wend.  650. 

e.  Setting  aside   oonveyanoe.— 

Where  a  person  purchased  real  estate,  and 
took  a  conveyance  thereof,  with  full  knowl- 
edge that  proceedings  had  been  instituted  in 
the  court  of  chancery,  against  the  grantor,  as 
an  habitual  drunkard;  that  a  commission  had 
been  issued  to  inquire  as  to  his  incapacity  to 
manage  his  afiairs ;  and  that  the  sheriff  was 
then  summoning  a  jury  to  try  such  inquisi- 
tion, the  conveyance  was  then  set  aside,  with 
costs,  on  a  bill  filed  by  the  committee  of  the 
person  and  estate  of  the  habitual  drunkard. 
Griswotd  v.  MiOer,  15  Barb.  520. 

/.  Service  must  be  personal.— Ser- 
vice of  a  summons  upon  one  with  whom  a 
lunatic  resides,  is  not  good  service.  Tt  should 
be  upon  the  lunatic  himself,  and  if  he  has  a 
committee,  also  upon  the  committee.  Heller 
V.  Heller,  6  How.  194;  S.  C.  1  Code  R.  N.  S 
309. 


IV.  In  Other  Cases. 


a.  Sufficient  service.— The  office  of  a 

summons  is  to  give  the  defendant  a  certain, 
authentic  and  fair  notice  that  an  action  has 
been  commenced,  and  to  notify  him  of  that 
reasonable  time,  which  the  statute  has  afforded 
as  an  opportunity  for  preparation  of  his  de- 
fense, and,  in  proper  cases,  to  apply  to  the 
court  for  any  additional  time  that  may  be 
necessary  to  make  preparation  for  the  detense. 
Bullcley  v.  Bulkiey,  6  Abb.  307. 


To  constitute  a  sufficient  personal  s?rvice, 
the  summons  must  be  delivered  to,  and  be 
left  with,  the  defendant.  Rule  23  (Sup.  Ct. 
Rules).  Where  a  person,  upon  whom  service 
of  process  or  papers  is  desired  to  be  made, 
refuses  to  receive  them,  service  may  be  made 
on  him,  by  informing  him  of  the  nature  of 
the  papers  and  of  the  purpose  to  make  serv- 
ice of  them,  and  laying  them  down  at  any 
Impropriate  place  in  his  presence. 
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Seirice  of  process,  by  placiBg  it  on  the  de- 
fendant's shoulder,  after  he  has  refused  to  take 
it,  was  held  to  be  sufficient  servicOi  Beil  t. 
Vincent,  7  Dowl.  &  Ryl.  233. 

h.  Insufficient  servioe. — Where  the 

summons  is  not  legally  served,  the  court  has 
no  jurisdiction  of  the  defendant,  and  in  such 
case,  all  proceedings  based  upon  the  pretended 
service  are  void.  Bulkley  y.  BwfiUey,  6  Abb. 
307. 

Any  trick  or  device  which  deprives  the  de- 
fendant of  an  authentic  and  fair  notice  that 
an  action  has  been  commenced,  is  a  fraud 
upon  the  spirit  and  intent  of  the  statute,  and 
upon  the  rights  of  the  party.  Placing  in  the 
defendant's  possession  a  summons,  disguised 
in  such  a  manner  as  to  conceal  from  her  the 
knowledge  which  it  was  the  intent  of  the  law 
should  be  communicated,  is  not  good  service ; 
and  the  subsequent  discovery,  by  the  defend- 
ant, of  the  contents  of  the  summons,  after  she 
is  beyond  the  limits  of  the  State,  is  not  to  be 
deemed  good  service.  lb. 

Where  a  defendant  was  proceeded  against 
as  an  absconding  debtor,  by  attachment,  and 
the  usual  publication  of  tne  summons  com- 
menced ;  and  a  few  days  afWwards  the  de- 
fendant returned  and  called  upon  the  plaintiff's 
attorney,  and  inquired  as  to  the  amount  of 
the  plaintiff's  claim,  the  plaintiff's  attorney 
then  handed  him  a  copy  of  the  summons,  and 
complaint,  saying,  ''  There  is  a  copy  of  the 
summons  and  complaint  for  you,  in  which  is 
contained  the  wh<de  amount  of  the  claim." 
The  defendant  took  the  papers  and  read  them, 
and  laid  them  down  on  a  desk  and  started  to 
go  away,  when  the  attorney  requested  him  to 
take  the  papers  with  him,  but  the  defendant 
replied  that  he  did  not  want  them,  and  went 
away  without  them;  7^dd,  not  a  sufficient 
personal  service.  NUes  v.  Vanderzec,  14  How. 
647. 

A  mere  manual  delivery  of  the  summons  is 
not  good  service.  So  heldy  where  the  de- 
fendant, upon  being  served  with  the  summons, 
voluntarily  hands  it  back,  and  the  person 
making  the  service  silently  receives  it,  with- 
out informing  him  that  he  is  entitled  to  retain 
the  copy  served.  Beeknian  v.  Cutler,  2  Code 
R.51. 

c.  Territorial  iurisdiction.— The  ad- 
mission of  service  of  summons,  by  defendants 
residing  out  of  the  State,  is  inefiectuai,  as  the 
basis  of  any  judicial  i»t>ceeding  in  personam 
in  this  State.  Litchfidd  v.  BurtoeU,  5  How. 
341 ;  S.  0.  1  Code  R.  N.  S.  42;  9  N.  Y.  Leg. 
Obs.  182. 

In  all  actions  of  which  the  superior  court 
of  the  city  of  New  York  has  jurisdiction,  by 
subdivision  1,  of  §  33  of  the  Code,  and  in  an 
action  against  several  persons  jointly  liable  on 
contract,  one  of  whom  resides  in  the  city  of 
New  York,  the  summons  may  be  served  in 
any  county  of  the  State.  It  is  only  in  those 
actions  of  which  jurisdiction  is  acquired  by 
the  fact  of  personal  service  of  the  summons 
on  all  the  defendants  within  the  city  of  New 
Yorky  that  service  of  the  summons  out  of  the 
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county  of  New  York  is  unauthorized  and  in- 
valid. Porter  v.  Lord,  4  Duer,  682 ;  S.  C.  4 
Abb.  43 ;  13  How.  254. 

It  is  lawful  to  serve  either  civil  or  criminal 
process  upon  a  person  on  board  a  British  man- 
of-war  lying  within  the  jurisdiction  of  the 
court.    1  Opin.  Att'y-Genn.  87. 

d.  Service  on  Sunday.— By  the  mode 

of  computing  in  this  State,  as  established  by 
the  Revised  Statutes,  a  day  consists  of  twenty- 
four  hours,  and  begins  and  ends  at  midnight ; 
accordingly,  where  a  cause  pending  before  a 
court  of  special  sessions,  was  submitted  to  the 
jury  at  two  o'clock  on  Sunday  moniing,  it 
was  held  that  the  conviction  was  erroneous, 
and  should  be  reversed.  PuUing  v.  The  Pea^ 
pk,  8  Barb.  384.  See,  also,  37  Mis.  466, 471 ; 
4  Bosw.  298;  31  Barb.  38;  4  Strobb.  So. 
Car.  486.  Service  on  Sunday  of  a  notice  and 
affidavits,  or  other  papers,  which  are  to  be  the 
foundation  of  a  motion,  is  irregular  and  void. 
Field  V.  Park,  20  Johns.  140.  There  seema 
to  be  a  distinction  between  the  service  of  a 
notice  and  the  service  of  a  process ;  the  latter, 
it  seems,  may  be  served  at  any  hour  of  the 
day  or  night,  while  it  is  otherwise  with  the 
former.  Biddee  v.  Cooper,  1  Bing.  66 ;  Upton 
V.  Mackenzie,  1  D.  &  K.  172;  Weybum  v. 
Neale,  2  Burr.  813 ;  note.  The  procuring  of 
the  service  on  Saturday,  of  anv  process  issued 
from  a  justice's  court  in  a  civil  suit  on  persons 
who  observe  that  day  as  Sabbath,  is  declared 
a  misdemeanor.  Laws  of  1847,  ch.  349,  §  2. 
In  such  case  the  service,  being  prohibited  by 
statute,  is  void.  Hastings  v.  Farmer,  4  N.  Y, 
(4  Comst.),  296. 

The  fact  that  process  in  an  action  was 
served  on  Sunday,  does  not  render  the  judg- 
ment rendered  therein  void.  Marks  v.  Wilson, 
11  Abb.  87. 

e.  Servioe  on  days  of  Election  and 

Town  Meeting. — oervice  of  a  summons  on 
an  elector,  with  or  without  an  order  of  arrest, 
on  an  election  day,  and  all  proceedings  under 
it,  are  void.  Weeks  v.  Noxon,  11  How.  189; 
S.  C.  sub  nom.  Meeks  v.  Noxon,  1  Abb.  280; 
Hastings  v.  Farmer,  4  Corns tt  296  ;  Bierce  v. 
Smith,  2  Abb.  411.  The  sUtute  of  1842  pro- 
vides  that  whenever  an  election  shall  be  held 
in  any  city  or  town,  no  declaration  b^  which 
a  suit  shall  be  commenced,  or  any  civil  pro^ 
cess,  or  proceeding  in  the  nature  of  civil  pro- 
cess, shall  be  served  on  any  elector  entitled 
to  vote  in  such  city  or  town,  on  the  day  on 
which  such  election  shaU  be  held.  Laws  of 
1842,  ch.  130,  §  4 

It  was  hdd  in  Wheeler  v.  BartleU,  1  Edw. 
Ch.  R.  323,  that  the  provision  prohibiting  the 
service  of  civil  process  on  the  day  of  general 
or  special  elections,  did  not  apply  to  charter 
elections,  and  that  the  charter  of  the  city  of 
New  Ywk,  prohibiting  the  service  of  civil 
process  on  electors  on  the  day  of  a  charter 
election,  did  not  apply  to  writs  of  subpoena 
and  injunction,  but  had  refM-ence  to  process 
which  causes  duress.  But  see  comments 
of  Clrrkr,  J.,  on  above  case  in  Weeks  t. 
Noxon,  11  How.  189 ;  1  Abb.  280 ;  sub  nom. 
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Me€k8  V.  Koxan.  See,  ftlso,  MaUer  af  the 
Election  Lawy  7  Hill,  194,  in  which  it  was 
TiM,  that  the  5th  section  of  the  act  of 
1842  (Laws  of  1842,  ch.  130),  prohibitmg 
the  opening  of  court  in  any  city  or  town  on 
the  day  of  election,  did  not  apply  to  mere 
charter  elections.  The  provision  of  the  Re- 
vised Statutes  in  respect  to  town  meetings  is 
as  follows :  *'  Whenever  a  town  meeting  shall 
be  held  in  any  town,  no  civil  process  snail  be 
served  in  such  town  on  any  elector  entitled 
to  vote  therein  on  any  day  during  which  such 
town  meeting  shall  be  held."  1  R.  S.  342, 
§10. 

/.  Service  procured  by  fraud  or 

device. — The  courts  will  not  sanction  any 
i^empt,  by  fraud  or  misrepresentation,  to 
bring  a  party  within  their  jurisdiction.  Car- 

rter  V.  Spoaner,  2  Sandf.  717  ;  S.  C.  2  Code 
140;  AifM  at  Gen.  T.  3  id.  23.  So  held, 
where  a  party  was  enticed  within  the  bailiwick 
of  a  sheriff,  that  he  might  be  arrested.  GoupU 
▼.  Simanson,  3  Abb.  474.  And  likewise,  where 
a  party  residing  in  Canada  was  inveigled  into 
this  State  by  a  trick,  for  the  purpose  of  eflfoct- 
ing  service  of  a  summons  upon  him.  Metoaff 
V.  Clarky  41  Barb.  45 ;  or  where  he  is  improp- 
erly arrested  and  detained  on  criminal  process. 
BeHfUnghoffY,  OstoeU,  37  How.  235. 

9'  Service  on  husband  and  wife.— 

In  an  action  against  husband  and  wife,  service 
on  the  husband  alone  is  good  service  on  both, 
unless  relief  is  sought  against  the  separate 
estate  of  the  wife;  in  which  case,  service 
should  be  made  upon  her.  Foote  v.  Lathrop, 
53  Barb.  183 ;  Eckerson  v.  VoUmer,  11  How. 
42.  See  Harlay  v.  Bitter,  18  How.  147 ;  9 
Abb.  400. 

h.  Service  on  the  people.— In  an  ac- 
tion against  a  State,  service  of  process  on  the 
governor  and  on  the  attorney-general  of  the 
tate,  is  good  service.  Chiehoim  v.  State  of 
Georgia,  2  Dallas,  419 ;  3  Peters'  Cond.  R.  51. 

«.  Service  on  a  witness  or  party.— 

A  non-resident  attending  as  a  witness  in  an 
action,  to  be  tried  in  this  State,  in  good  faith, 
and  for  no  other  purpose,  is  exempt  from  the 
service  of  a  summons  upon  him ;  and  if  served 
in  such  a  case,  it  will  be  absolutely  set  aside 
and  discharged.  Seaver  v.  Bobinsan,  3  Duer, 
622;  S.  C.  12  N.  Y.  Leg.  Obs.  120. 

A  non-resident  party  to  an  action  in  this 
State,  attending  the  court  as  a  witness,  is  like- 
wise privileged,  while  here  and  returning  home, 
not  only  from  arrest,  but  from  any  action 


brought  against  him.  MerriU  v.  George,  23 
How.  331.  But  it  was  hdd  by  Ingbaham,  J., 
at  chambers,  that  the  mere  service  of  a  sum- 
mons upon  the  defendant,  without  arrest, 
while  he  was  attending  court  as  a  party  or 
witness  in  another  cause,  should  not  be  set 
aside  on  the  ground  that  he  is  privileged  from 
such  service.  It  is  otherwise  where  such  party 
or  witness  is  arrested.  Pollard  v.  Union  Pa- 
cific B.  B.  Co,  7  Abb.  N.  S.  70. 

J.  Service  on  a  municipal  corpora- 
tion.— In  an  action  against  the  Mayor,  etc., 
of  the  city  of  New  York,  service  of  the  sum- 
mons and  complaint,  together  with  affidavits 
for  an  injunction  upon  the  mayor,  and  the 
summons  and  injunction  upon  both  boards  of 
aldermen,  was  Md  sufficient  to  base  proceed- 
ings upon  for  contempt  in  disobeying  the  in- 
junction. People  ex  rel.  Davis  v.  Sturtevant, 
9  N.  Y.  (6  Seld.),  263;  Aff'z  S.  C.  1  Duer, 
451 ;  id.  512.    See  note  I,  subd.  c,  supra, 

k.  Service  on  the  wrong  person.— 

Where  the  service  of  the  summons  and  com- 
plaint was  made  by  an  agent  of  the  plaintiff, 
not  an  officer  of  the  court,  upon  the  father  of 
the  defendant  in  the  action,  supposing  him  tu 
be  the  defendant,  and  judgment  was  entei^ 
against  the  defendant  upon  an  affidavit  of  per- 
sonal service  of  the  summons  and  complaint ; 
hM,  that  although  it  appeared  that  the  de- 
fendant subsequently  received  the  summons 
and  complaint  from  some  member  of  his 
father's  fiunily,  he  did  not  appear  in  the  action, 
and  no  action  by  such  service  was  commenced 
against  him,  and  consequently,  the  judgment 
and  execution  were  entirely  irregular  and  de- 
fective, and  were  set  aside  for  want  of  ju- 
risdiction. Williams  v.  Van  Valkenburg,  16 
How.  144 ;  overruling  Anonymous,  4  id.  112. 

I  Service  on  a  convict.— Process  for 
the  commencement  of  an  action  against  a  con- 
vict in  the  State  prison,  may  be  served  upon 
him  in  the  prison ;  although  his  right  to  sue 
is  suspended,  he  mav  still  be  sued,  and  the 
suit  prosecuted  to  judgment.  Davis  v.  Duffie, 
3  Keyes,  606 ;  S.  G.  4  Abb.  N.  S.  478 ;  3  Trans. 
App.  54;  Aff'g  S.  G.  8  Bosw.  617 ;  Rev'g  18 
Abb.  360. 

m.  Remedy  for  defective  service. 

The  remedy  for  defective  service  of  a  summons 
is  by  motion  to  set  the  proceedings  aside,  and 
not  by  answer  or  demurrer.  Nones  v.  Hope 
Mutual  Life  Insurance  Co.  8  Barb.  541 ;  S. 
0.  5  How.  96;  3  Gode  R.  161. 


§135.  f  1 14. ]  (AmM  1849, 1851,1858,1860.)  Publication  whm  defendant 
cannot  be  found. 

Where  the  person  on  whom  the  service  of  the  summons  is  to  be  made 
caiAiot,  after  due  diligence,  be  found  within  the  State,  and  that  fact  appears 
by  affidavit,  to  the  satisfaction  of  the  court  or  a  judge  thereof,  or  of  the 
county  judge  of  the  county  where  the  trial  is  to  be  had,  and  it  in  like  man- 
ner appears  that  a  cause  of  action  exists  again&t  the  defendant,  in  i-espect  to 
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whom  the  service  is  to  be  made,  or  that  he  is  a  proper  party  to  an  action 
relating  to  real  property  in  this  State,  such  coui-t  or  judge  may  grant  an 
order  that  the  service  be  made  by  the  publication  of  a  summons  in  either 
of  the  following  cases  : 

1.  Where  the  defendant  is  a  foreign  corporation,  has  property  within 
the  State,  or  the  cause  of  action  arose  therein  ; 

2.  Where  the  defendant,  being  a  resident  of  this  State,  has  departed 
therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  sei*vice  of  a 
summons,  or  keeps  himself  concealed  therein  with  the  like  intent ; 

3.  Where  he  is  not  a  resident  of  this  State,  but  has  property  therein, 
and  the  court  has  jurisdiction  of  the  subject  of  the  action ; 

4.  Where  the  subject  of  the  action  is  real  or  pei*sonal  property  in  this 
State,  and  the  defendant  has  or  claims  a  lien  or  interest,  actual  or  contin- 
gent, therein,  or  the  relief  demanded  consists  wholly  or  partly  in  excluding 
the  defendant  from  any  interest  or  lien  therein  ; 

5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by  law. 
The  order  must  direct  the  publication  to  be  made  in  two  newspapers  to 

be  designated  as  most  likely  to  give  notice  to  the  person  to  be  served,  and 
for  such  length  of  time  as  may  be  deemed  reasonable,  not  less  than  once  a 
week  for  six  weeks.  In  case  of  publication,  the  court  or  judge  must  also 
direct  a  copy  of  the  summons  and  complaint  to  be  forthwith  deposited  in 
the  post-office,  directed  to  the  person  to  be  served,  at  his  place  of  residence, 
unless  it  appear  that  such  residence  is  neither  known  to  the  paily  making 
the  application,  nor  can,  with  reasonable  diligence,  be  ascertained  by  him. 
When  publication  is  ordered,  personal  service  of  a  copy  of  the  summons 
and  complaint  out  of  the  State  is  equivalent  to  publication  and  deposit  in 
the  post-office. 

The  defendant  against  whom  publication  is  ordered,  or  his  representa- 
tives, on  application  and  sufficient  cause  shown  at  any  time  before  judgment, 
must  be  allowed  to  defend  the  action  ;  and,  except  in  an  action  for  divorce, 
the  defendant,  against  whom  publication  is  ordered,  or  his  representatives, 
may,  in  like  manner,  upon  good  cause  shown,  be  allowed  to  defend  after 
judgment,  or  at  any  time  within  one  year  after  notice  thereof,  and  within 
seven  years  after  its  rendition,  on  such  terms  as  may  be  just ;  and  if  the 
defense  be  successful,  and  the  judgment,  or  any  part  thereof,  have  been 
collected  or  otherwise  enforced,  such  restitution  may  thereupon  be  com- 
pelled as  the  court  directs ;  but  the  title  to  property  sold  under  such 
judgment  to  a  purchaser  in  gopd  faith  shall  not  be  thereby  affected.  And 
in  all  cases  where  publication  is  made,  the  complaint  must  be  first  filed, 
and  the  summons,  as  published,  must  state  the  time  and  place  of  such 
filing. 

In  actions  for  the  foreclosure  of  mortgages  on  real  estate,  already  insti- 
tuted, or  hereafter  to  be  instituted,  if  any  party  or  parties,  having  any 
interest  in,  or  lien  upon,  such  mortgaged  premises,  are  unknown  toi^he 
plaintiff,  and  the  residence  of  such  party  or  parties  cannot,  with  reasonable 
diligence,  be  ascertained  by  him,  and  such  fact  shall  be  made  to  appear,  by 
affidavit,  to  the  court,  or  to  a  justice. thereof,  or  to  the  county  judge  of  the 
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oouuty  where  the  trial  is  to  be  had,  sach  court,  justice,  or  county  judge 
may  graut  an  order  that  the  summons  be  served  on  such  unknown  party  or 
parties  by  publishing  the  same  for  six  weeks,  once  in  each  week  succes- 
sively, in  the  State  paper  and  in  a  newspaper  printed  in  the  county  where 
the  premises  are  situated,  which  publication  shall  be  equivalent  to  a  personal 
service  on  such  unknown  party  or  parties. 


L  Sebvicb  vr  Pdblicatign. 


a.  Statute  must  be  ftdly  oompUed 

with- — The  provisions  of  the  Code  for  the 
recovery  of  judgment  upon  service  of  the 
summons  by  publication  ftnd  deposit  in  the 
post-K>ffice,  directed  to  the  person  to  be  served, 
at  his  place  of  residence,  are  new,  and  the 
statute  must  be  strictly  pursued  and  fully 
complied  with,  to  confer  jurisdiction.  SaUeU 
T.  Mightera,  13  How.  43;  Brisbane  v.  Pea- 
body,  3  id.  109 ;  KendaU  v.  Washbum,  14  id. 
380 ;  TUhs  v.  Belyea,  16  id.  371 ;  8  Abb.  177 ; 
Cook  v.  Farren,  34  Barb.  95;  S.  C.  21  How. 
286,  sub  nom.  Cook  v.  Famam;  12  Abb. 
359,  sub  nom.  Cook  v.  Farmer;  Aff'g  S.  0. 
11  Abb.  40;  Wortman  v.  Wortman,  17  Abb. 
66. 

6.  Case  must  oome  within  one  of 

the  five  8Ubdivi8ions.~Upon  an  appli- 
cation for  an  order  for  the  service  of  sum- 
mons by  publication,  it  must  be  shown  that 
the  case  Cklls  within  some  one  of  the  five  sub- 
divisions of  this  section.  It  is  not  sufficient 
that  it  be  made  to  appear,  to  the  satisfaction 
/  of  the  Court,  or  judge,  by  affidavit,  that  such 
is  the  fact;  or  that  it  be  sworn  to  in  the  most 
positive  terms,  by  any  number  of  affidavits ; 
the  fact  must  exist,  or  the  court  acquires  no 
jurisdiction  to  make  the  order.  Fiske  v.  An- 
dersoHy  33  Barb.  71 ;  S.  C.  12  Abb.  8 ;  Peck 
V.  Cook,  41  BaH>.  549. 

c.  Judioial  error. — A  mistake  or  error 
of  judgment,  or  opinion,  in  passing  upon  the 
force  and  weight  of  affidavits,  presented  on 
an  application  for  an  order  of  publication^ 
will  not  render  the  order  or  process  void,  but 
simply  irre^lar  and  erroneous;  such  order 
may  be  reviewed  and  rectified  on  appeal,  or 
on  motion  to  set  aside  the  order  and  proceed- 
ings, but  cannot  be  questioned  collaterally. 
Welles  V.  Thornton,  45  Barb.  390;  Boche  v. 
Ward,  7  flow.  416.  See,  also,  in  a  case  of 
substituted  service,  CoUins  v.  Ryan,  32  Barb. 
647;  Laws  1863,  ch.  212.  But  where  the 
case  does  not  present  a  question  on  the  suffi- 
ciency of  the  proof  merely,  calling  for  the  ex- 
ercise of  the  discretion  and  judgment  of  the 
court,  but  there  is  a  total  absence  pf  proof  as 
to  the  facts  necessary  to  confer  jurisdiction, 
the  order  and  all  proceedings  founded  upon  it 
are  unauthorised  and  void.  Towaley  v.  McJOon^ 
old,  32  Barb.  604. 

d.  Where  defendant  is  a  forei^ 

OOrporatioin. — An  order  for  publication 
cannot  be  had  against  a  foreign  corporation 
without  proving;  to  the  court  or  officer,  to 
whom  the  apphcatioii  is  mado,  that  the  pep- 


son  to  be  served  (not  the  defendant)  cannot^ 
after  due  dilicence,  be  found  in  this  State. 
Hulbert  V.  Hope  MututU  Insurance  Co.  4 
How.  275,  415 ;  S.  C.  2  Code  R.  148;  Wort* 
man  v.'  Wortmanp  17  Abb.  66 ;  Irving  Sav- 
ings Institution  v.  Hardman,  17  Abb.  67, 
(n.)  And  it  seems  that  the  name  of  the 
State  in  which  the  defendants  are  incorpor 
ated  should  also  appear.  1  Barb.  Ch.  Pr.  96. 

c.  Where  the  defendant  can  be 
found  bat  aervioe  oannot  be  effeoted. 

On  application  for  service  of  summons  bv 
publication,  where  it  appeared  that  although 
the  defendant  eould  be  found  and  seen,  yet 
with  due  diligence,  aocoss  to  him  could  not 
be  obtained,  so  as  to  effect  a  service  of  the 
summons  upon  him,  held,  that  as  it  could 
ftot  be  said  that  the  defendant  could  not  be 
found,  and  kept  concealed,  Ac,  the  case  did 
not  come  within  the  provisions  of  this  section 
of  the  Code.  Van  Bensselaer  v.  Dunbar,  4 
How.  151;  but  the  substituted  service  now 
provided  for  by  the  act  of  1853  (^post^  meets 
socli  a  case. 

/.  Aotioa  against  stookholders— 

foreolOBure.— Section  1.  When  an  action 
shall  be  authorized  by  any  law  of  this  State, 
against  the  stockholders  of  any  corporation, 
or  ioint-stock  company,  and  any  of  such  stock- 
holders named  as  defendants,  cannot,  after 
due  diUgeoce,  be  found  within  the  State,  and 
the  fact  appears  to  the  satisfaction  of  the 
court,  or  a  judge  thereof,  or  of  a  county  judge 
of  the  county  where  the  trial  is  to  be  had, 
such  court  or  judge  may  grant  and  order  that 
the  service  be  made  by  publication,  as  direct- 
ed, and  pursuant  to  the  provisions  of  section 
135  of  the  Code  of  Procedure.  §  2.  In  any 
such  action  against  the  stockholders  of  any 
corporation  or  joint-stock  company  which 
shall  have  been  organized  under  the  laws  of 
this  State,  it  shall  be  sufficient  to  name  as 
defendants,  the  persons  appearing  as  stock- 
holders on  the  stock  books  of  said  corporation 
or  company,  by  the  name  or  names  there  ap- 
pearing; but  the  court  in  which  such  action 
is  pending,  may  at  any  time  before  final  judg- 
ment, permit  the  process,  pleadings  and  pro- 
ceedings in  any  such  action  to  be  amended  on 
motion  of  either  party,  by  striling  out  the 
name  of  any  deceased  stockholder,  or  the 
name  of  any  person  wrongfully  inserted ;  and 
by  inserting  toe  proper  name  of  the  party  in* 
tended,  or  the  name  or  names  of  the  proper 
heir,  executor,  administrator  or  pcisonal  rep- 
resentatives <^  any  deosased  party ;  and  such 
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amendment  may  be  alloired  by  the  court  at 
any  time,  without  costs,  and  without  prejit- 
dice  to  the  previous  proceedings  had  in  any 
such  action.    Laws  of  1869,  ch.  157. 

Before  the  amendment  of  this  section  in 
I860,  which  provided  for  service  by  publica- 
tion upon  parties  in  foreclosure  cases,  it  was 
hM  that  an  order  for  publication  might  be 
made  in  such  cases  under  the  Laws  of  1842, 
ch.  277,  which,  it  was  held,  remained  in  force 
by  virtue  of  section  368  of  the  Code.  Close  t. 
Van  Husen,  6  How.  157  ;  S.  C.  1  Code  R.  N. 
S.  408.  See  4  £dm.  Stat.,  ch.  277,  §§  533, 
534. 

g-  Property  temporarily  brought 

into  the  State. — Where  the  plaintiff  pro- 
cured an  order  for  the  publication  of  a  sum- 
mons, on  an  affidavit  that  the  defendant  had 
property  within  this  State,  and,  on  motiop  to 
vacate  the  judgment,  it  appeared  that  such 
property  consisted  only  of  a  team  driven 
temporarily  within  the  State,  with  the  design 
of  returning  forthwith,  heidf  that  the  order 
was  irregular,  and  that  the  plaintiff's  pro- 
ceedings must  be  set  aside.  Haightv.  Huked^ 
5  Abb.  170;  Aff'g  S.  C.  4  id.  348. 

h.  Amending   prooeedings.— After 

service  is  complete,  the  court  can  amend  what- 
ever is  irregular,  but  cannot  amend  any  of 
the  proceedings  tending  to  confer  jurisdiction. 
HaUett  V.  Righten,  13  How.  43 ;  MimUon  t. 
De  MaCarfy,  6  Rob.  470,  473. 

The  validity  of  an  order  for  the  publication 
of  a  summons,  must  be  judged  solely  upon 
the  sufficiency  of  the  affidavits  upon  which  it 
was  granted.  Wartman  v.  Wartman,  17  Abb. 
66. 

i-  Personal  aervioe  out  of  the  State. 

The  service  of  a  summons  out  of  the  State' 
has  no  validity,  unless  an  order  for  publication 
has  previously  been  made.  Likhfidd  v.  Bur" 
uHdly  5  How.  341 ;  S.  C.  1  Code  R.  N.  S.  42; 
9  N.  Y.  Leg.  Obs.  182;  Fiske  v.  AndersoHy 
33  Barb.  75;  S.  G.  12  Abb.  8;  MarreU  t. 
Kimball,  4  id.  352. 

The  official  certificate  of  the  sheriff  of 
another  State,  is  not  evidence  in  this  State,  of 
the  service  of  papers ;  his  affidavit  should  be 
presented.  Morrill  v.  Kimball,  supra. 

J.  Requisites  of  affidavita^An  affi- 
davit, for  an  order  for  the  publication  of  a 
summons,  must  show  the  residence  of  the  de- 
fendant, or  that  it  is  neither  known  to  the 
plaintiff,  nor  can,  with  reasonable  diligence, 
be  ascertained  by  him.  Hyatt  v.  Weigen- 
right,  18  How.  248 ;  Cook  v.  Farrm,  34  Barb. 
95 ;  S.  0.  21  How.  286,  sub  nom.  Cook  t. 
Famam;  12  Abb.  359,  sub  nom.  Cook  v. 
Farmer;  Aff'g  S.  G.  11  id.  40. 

In  an  action  for  the  foreclosure  of  a  iport- 
gage,  the  non-residence  of  the  defendant  is 
not  necessary  to  be  shown.  It  is  sufficient  to 
establish  the  fact  satisfactorily,  that  he  could 
not,  after  due  diligence,  be  found  within  this 
State,  so  as  to  enable  the  plaintiff  to  effect  the 
service  of  the  summons  upon  him.  There  is 
no  good  reason  why  this  may  not  be  shown 
«.  by  an  affidavit  properly  made  and  forming  a 


part  of  the  records  of  the  court,  althou^^ 
made  in  another  action,  and  not  in  the  par- 
ticular action  in  which  the  order  is  asked. 
BrOMierd  v.  Heydrick,  32  How.  97;  S.  0.  2 
Abb.  N.  S.  47,  sub  nom.  Barnard  v.  Heig- 
drick ;  49  Barb.  62.  The  proof  required  to 
satisfy  the  officer  granting  an  order  of  pub- 
lication, that  the  party  sought  to  be  served, 
cannot,  after  due  diligence,  be  found  within 
the  State,  muat  appear  by  affidavit.  The  *^ 
return  of  the  sheriff  upon  the  summons  forms 
no  part  of  such  proof.  The  plaintiff  in  the 
action,  may  make  the  affidavit  for  an  order 
of  publication.  The  statute  does  not  pre- 
scribe who  shall  make  it ;  but  it  must  show, 
to  the  satisfaction  of  the  court  or  jury,  that 
due  diligence  has  been  used,  and  that  the  per- 
son to  be  served  cannot  be  found  within  the 
SUte.  Waffle  v.  ChbU,  35  How.  356;  S.  G. 
53  Barb.  517.  See,  also.  Van  Wycky,  Hardu, 
20  How.  222;  S.  G.  11  Abb.  473,  thereincited. 

An  affidavit,  upon  information  and  belief, 
that  the  defendant  is  absent  from  the  State 
for  the  purpose  of  defrauding  his  creditors, 
without  stating  the  grounds  for  sucli  belief, 
was  held  insufficient.  Warren  v.  Tiffany,  17 
How.  106 ;  S.  G.  9  Abb.  66.  So,  likewise,  an 
affio^it,  upon  information  and  belief,  that  the 
defendant  had  property  within  the  state.  Ev- 
ertson  v.  Thomas,  5  How.  46 ;  S.  G.  3  Gode  R. 
74,  sub  nom.  Everts  v.  Thomas, 

Again,  an  affidavit,  upon  belief,  that  the 
defendant  keeps  out  of  the  way  to  avoid  pei^ 
sonal  service,  must  state  circumstances  to 
show  that  such  belief  is  well  founded.  God- 
kin  V.  Eedgate,  1  Grompt.  &  Jerv.  401 ;  S.  G. 
1  Tyrwh.  287. 

But  an  affidavit,  on  information,  as  to  non- 
residence  of  the  defendant,  was  held  sufficient. 
Van  Wyck  v.  Hardy,  20  How  222;  S.  G,  11 
Abb.  474. 

An  affidavit,  which  states  that  the  defend- 
ants reside  in  another  State,  but  that  depo- 
nent is  unable  to  state  their  present  place  of 
residence  therein,  is  not  sufficient ;  it  should 
show  that  the  residence  of  the  defendants  is 
unknown  to  deponent,  and  cannot,  with  rea- 
sonable diligence,  be  ascertained.  Cook  t.  Far^ 
ren^  34  Barb.  95;  21  How.  286,  sub  nom. 
Cook  v..  Famam ;  12  Abb.  359,  sub  nom. 
Cook  V.  Farmer ;  Aff'g  S.  G.  11  id.  40. 

The  affidavit  must  not  only  show  the  exist- 
ence of  a  cause  of  action,  and  that  the  de- 
fendant cannot,  after  due  effort  and  diligence, 
be  found  within  the  State,  but  it  must  fur- 
ther appear,  when  the  application  is  under 
subdivision  2,  that,  being  a  resident  of  the 
State,  the  defendant  has  departed  therefrom, 
with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps 
himself  concealed  therein  with  a  like  intent. 
Towsley  v.  McDonald,  32  Barb.  604. 

The  intent  must  be  established,  by  showing 
by  affidavit,  that  the  defendant  has  some  kind 
of  property,  and  that  he  has  made,  or  is  about 
to  make  a  fraudulent  or  illegal  disposition  of 
it ;  or  that  he  has  unjustly  refused  to  apply 
it  to  the  payment  of  his  debts;  or  had  secre- 
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ted  or  removed,  or  was  about  to  secrete  or  re- 
move it ;  or  has  fraudulently  encumbered  it. 
lb. 

An  order  for  publication,  on  the  eround  of 

the  defendant's   departure  from   the  State, 

with  the  intent  of  avoiding  service,  must  be 

/       based  upon  an  affidavit,  furnishing  proof  of 

such  intent.  lb. 

k.  Filing  afladaTits.  — The  affidavits 
upon  which  an  order  for  the  service  of  a  sum- 
mons by  publication  is  obtained,  must  be  filed 
within  five  days  after  such  order  has  been 
granted,  together  with  the  order  for  such  serv- 
ice. Sup.  Ct.  Rules,  5. 

Where  the  affidavits  filed  were  defective, 
and  it  appeai-ed  there  was  another  sufficient 
affidavit  u.sed  before  the  judge  in  procuring 
the  order,  which  had  not  been  filed,  a  motion 
to  set  aside  the  order  was  denied.  Vemam  v. 
HoWrook,  5  How.  3. 

I.  Requisites  of  summons.— It  is  not 

essential  that  a  summons,  to  be  served  by 
publication  against  a  non-resident,  should  men- 
tion theaname  of  this  State,  in  designating  the 
place  where  it  has  been  or  will  be  tiled.  Cook 
V.  KeUey,  19  N.  Y.  (5  Smith),  412;  Aff'g  S. 
0. 17  How.  134 ;  8  Abb.  170,  sub  nom.  Cook 
V.  Esleeck;  overruling  Titus  v.  Bdyea,  16 
How.  371 ;  S.  C.  8  Abb.  177. 

The  publication  of  such  a  summons  is  good 
where  the  only  mention  of  the  time  and  place 
of  its  filing  is  contained  in  a  note  appended 
after  the  attorney's  signature,  saying  that  it 
«  has  been  filed  in  said  clerk's  office,"  refer- 
ring to  a  statement  in  the  summons,  immedi- 
ate^ preceding,  of  the  city  and  county  where 
such  clerk's  office  is  situated.  lb. 

Where  the  summons,  as  published,  omitted 
the  words,  '*  in  said  city  of  New  York,"  after 
the  words,  "  number  13  Chambers  street," 
designating  the  office  of  the  plaintiff's  attor- 
ney, where  the  complaint  was  directed  to  be 
served,  held,  not  such  a  defect  as  to  render  it 
void.  Van  Wyck  v.  Hardy,  20  How.  222;  S. 
C.  11  Abb.  473. 

m.  Requisites  of  order. — ^An  order  for 

service,  by  publication,  should  recite  the  sum- 
mons, or  refer  to  it  as  being  annexed,  in  order 
to  show  that  there  is  a  summons,  and  to  iden- 
tify it.  Eattdon  v.  Corbint  3  How.  416 ;  S. 
G.  2  Code  R.  3. 

An  order  which  does  not  direct  service  of 
the  summons  and  complaint  to  be  made  by 
mail,  m  a  proper  case  for  such  a  service,  is 
fatally  defective.  Totosley  v.  McDonald,  32 
Barb.  604 ;  Warren  v.  Tiffany,  17  How.  106 ; 
S.  C.  9  Abb.  66. 

An  order  for  the  publication  of  a  summons, 
which  merely  directs  that  "a  copy  of  the 
summons  and  complaint  be  deposited  in  the 
post-office,  addressed  to  the  defendant,"  is  de- 
fective and  insufficient ;  it  should  direct  that 
it  be  done  forthwith,  and  that  the  summons 
and  complaint  be  deposited  in  the  post^ffioe, 
directed  to  the  defendant  at  his  residence, 
naming  it,  if  known.  Hyatt  v.  Wagenright,  le 
How.  248. 

It  is  to  be  presumed  from  the  tet  of  mak- 


ing the  order  for  publication,  that  the  affidavits 
recited  therein  aflbrded  satisfactory  evidence 
to  the  court  of  the  necessary  requisites,  and 
the  omission  so  to  state  in  the  onler  does  not 
affect  its  validity.  Barnard  v.  Heydrick,  49 
Barb.  62 ;  S.  C.  2  Abb.  N.  S.  47 ;  32  How.  97, 
sub  nom.  Brainerd  v.  Heydriek, 

It  is  not  necessary  that  an  order  requiring 
service  of  papers  by  mail,  should  be  filed  be- 
fore mailing  such  papers.  The  previous  depo- 
sit is,  at  most,  an  irregularity  which  can  be 
remedied  at  any  time  by  filing  the  order  nunc 
pro  tunc.  lb. 

n.  Depositing  summons  and  com- 
plaint m  post-office.— Delay  in  deposit- 
mg  in  the  post-office  a  copy  of  the  summons 
and  complaint  in  foreclosure  pursuant  to  an 
order  of  publication  against  an  absent  defend- 
ant, for  fifteen  days  after  the  order  is  granted, 
is  an  irregularity  which  affects  the  title,  and 
a  purchaser  will  be  relieved  from  his  purchase 
therefor.  Back  v.  Orussdl,  2  Abb.  386.  The 
word  "  forthwith  "  construed  as  synonymous 
with  oS  reasonable  dispatch;  hence  a  delay 
of  four  days  (which  was  excused),  in  depos- 
iting the  summons  and  complaint  in  the  post- 
office,  was  held  not  to  forfeit  jurisdiction  over 
the  persons  of  the  defendants.  Van  Wyek  v. 
Hard^,  20  How.  222;  S.  C.  11  Abb.  474. 

Mailing  the  summons  and  complaint  before 
the  order  for  publication  and  deposit  is  filed, 
does  not  invalidate  the  service.  SiOeck  v.  Hey- 
drick, 2  Abb.  N.  S.  57 ;  Barnard  v.  Heydrick, 
id.  47 ;  S.  C.  49  Barb.  62 ;  32  How.  97,  sub 
nom.  Brainerd  v.  Heydrick, 

0.  Publication  of  complaint.— Where 

there  is  an  order  of  publication  agunst  an 
absent  defendant,  the  complaint  need  not  be 
published.  Anonymous,  3  How.  293;  S.  C.  1 
Code  R.  102. 

p.  Filing  complaint.-— The  service  by 
publication  of  a  summons  for  the  commence- 
ment of  an  action,  is  insufficient,  unless  the 
complaint  is  filed  before  publication,  and  the 
summons  as  published  state  the  time  and  place 
of  such  filmg;  and  a  judgment  entered  upon  a 
service  thus  defective,  is  a  nullity.  Kendall  v. 
Washburn,  14  How.  380;  Tiius  v.  Belyea,  16 
id.  371 ;  S.  C.  8  Abb.  177. 

Such  a  judgment  is  not  aided  by  the  139th 
section  of  the  Code,  and  the  fact  that  ai 
attachment  was  issued  in  the  proceeding ;  and 
an  order  of  the  court  subsequent  to  the  judg- 
ment, in  such  a  case,  for  the  filing  of  the  com- 
plaint nunc  pro  tunc  as  of  the  day  the  sum- 
mons was  first  published,  will  not  give  validity 
to  the  judgment.  lb. 

The  statement  in  a  summons  to  be  served  by 
publication  that  the  complaint  has  this  day  been 
filed,  when  in  fact  it  was  filed  the  day  before 
is  not  an  irregularity  which  afiects  the  judg 
ment.  Jacquersan  v.  Van  Erben,  2  Abb.  315 

%*  Publication,  period  of.  —  A  pubU 

cation  through  each  of  ten  successive  weeks, 
is  not  sufficient,  if  the  time  between  the  first 
publication  and  the  proceeding  taken  is  less 
than  seventy  days.  People  ex  rel.  Demarest  v 
Gray,  10  Abb.  468 ;  S.  C.  19  How.  238. 
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It  has  been  hM  to  be  a  sufficient  notice  of 
sale  of  real  estate  upon  execution,,  to  post  a 
notice,  as  required  by  the  statute,  forty-two 
days  previous  to  the  sale,  and  publish  a  copy 
thereof  in  six  successive  numbers  of  a  weekly 
newspaper,  although  the  first  publication  may 
be  less  than  six  weeks  prior  to  the  sale.  (HooU 
V.  Robinson,  21  N.  Y.  (7  Smith),  150;  Rev'g 
S.  G.  20  Barb.  148. 

r.  Publication  of  legal  notioes  in 

Hamilton  county.— Air  notices  required 
by  law  to  be  pubUshea  in  Hamilton  county, 
shall  be  published  ii\the  Hamilton  Republican, 
printed  at  Gloversville,  in  the  county  of  Fulton, 
and  the  Hamilton  County  Sentinel,  printed  at 
Johnstown,  in  the  county  of  Fulton,  until  there 
shall  be  a  public  newspaper  actually  printed 
and  published  in  the  county  of  Hamilton.  In 
case  either  of  the  publishers  of  said  newspa- 
pers shall  refuse  to  publish  any  such  notice. 
Its  publication  in  the  other  paper  designated 
shall  be  ample  and  lawful ;  and  if  the  pub- 
lishers of  both  p^rs  refuse  to  publish  any 
such  notice,  then  its  publication  in  any  public 
newspaper  printed  and  published  in  the  county 
of  Fulton,  is  declared  to  be  legal  and  lawful. 
Laws  of  1866,  ch.  690.  But  see  Laws  of  1870» 
ch.  662 ;  Laws  of  1867,  eh.  162. 
8.  Entry  of  judgment.— In  an  action 

for  the  recovery  of  money  only,  when  the 
summons  has  been  served  by  publication,  un- 
der this  section  of  the  Code,  no  judgment  shall 
be  entered,  unless  the  plaintiff  at  the  time  of 
making  the  application  for  judgment,  shall 
show  byaffidavit  that  an  attachment  has  been 
issued  and  levied  upon  property  belonging  to 
the  defendant,  nor  unless  the  plaintiff  shall  at 
the  same  time  produce  and  file  with  the  clerk 


an  undertaking  touching  restitution,  in 'case 
the  defendant  diall  be  let  in,  and  succeed  in  de- 
fending ^e  action.  Supreme  Court  Rulifcs,  34. 

The  authority  of  the  derk  to  enter  judgment, 
only  exists  when  the  summons  has  been  per- 
sonally served.  HaUeU  v.  Bighters,  13  How. 
43. 

t  Judgment,  how  fex  enforceable. 

A  judgment,  obtained  by  publication  of  sum- 
mons against  a  defendant,  then  out  of  the 
State  in  which  the  judgment  is  rendered,  may 
be  enforced  against  his  property  in  that  iStat4i, 
but  has  no  binding  force  in  personam,  and  is 
a  mere  nullity  when  attempted  to  be  enforced 
m  another  Sute.  Kane  v.  Cook,  8  Cal.  449 ; 
Force  v.  Oower,  23  How.  294;  Fiske  v.  An- 
derson, 33  Barb.  71 ;  3.  C.  12  Abb.  8. 

u.  Letting  in  to  defend.— The  fact 

that  a  non-resident  defendant,  against  whom 
judgment  has  been  obtained  on  service  bv 
publication,  is  allowed  to  come  in  and  defend, 
does  not,  of  itself,  open  the  judgment,  or 
stay  proceedings  upon  the  execution.  Cars- 
weU  V.  Nemlle,  12  How.  445. 

Where  a  defendant  in  a  foreclosure  suit, 
who  is  proceeded  against  as  an  absentee,  ap- 
plies to  be  let  in  to  defend,  after  decree,  and 
before  sale  of  the  mortgaged  premises,  and 
does  not  swear  to  a  defense  on  the  merits,  he 
must  pay  the  costs  already  accrued,  subse- 
quent to  the  time  for  his  appearance,  and 
must  also  give  security  to  pay  the  future  costs 
of  the  suit,  if  he  does  not  succeed  in  his  de- 
fense ;  but  where  he  swears  to  merits,  and  ap- 
plies, at  the  earliest  opportunity,  costs  will 
not  be  required  of  him,  although  the  plaintiff 
denies  the  existence  of  any  defense.  HartweU 
V.  White,  9  Paige,  368. 


II.  Other  Provisions  to  Facilitate  Service  of  Process. 


a.  Act  of  1853,  ch.  511.— "Whenever 
it  shiiU  satisfactorily  appear,  to  any  court,  or 
any  judge  of  the  supreme  court,  or  any  county 
judge,  by  the  return  or  afUdavit  of  any 
sheriff,  deputy  sheriff,  or  constable  authorized 
to  serve  or  execute  any  process  or  paper  for 
the  commencement,  or  in  the  prosecution,  of 
any  action  or  proceeding,  that  proper  and  dili- 
gent effort  has  been  made  to  serve  any  such 
process  or  paper,  on  any  defendant  in  any 
such  action,  residing  in  this  State,  and  that 
such  defendant  cannot  be  found,  or,  if  found, 
avoids  or  evades  such  service,  so  that  the  same 
cannot  be  made  personally,  by  such  proper 
diligence  and  effort,  such  court  or  judge,  may, 
by  order,  direct  the  service  of  any  summons, 
subpoena,  order,  notice,  or  other  process  or 
paper  to  be  made  by  leaving  a  copy  thereof 
at  the  residence  of  the  person  to  be  served, 
with  some  person  of  proper  age,  if  admit- 
tance can  be  obtained,  and  such  proper  person 
found,  who  will  receive  the  same,  and  if  ad- 
mittance cannot  be  obtained,  or  any  such 
proper  person  found,  who  will  receive  the 
same,  by  affixing  the  same  to  the  outer  or 
other  door  of  said  residence,  and  by  putting 
another  copy  thereof,  properly  folded  or  en- 


veloped, and  directed  to  the  person  to  be 
served,  at  his  place  of  residence,  into  the  post- 
office  in  the  town  or  city  where  such  defend- 
ant resides,  and  paying  the  postage  thereon. 
On  filing  with  the  clerk  of  the  county  where 
such  defendant  resides,  or  the  county  m  which 
the  complaint  in  such  action  is  to  be  filed,  an 
affidavit  showing  service  according  to  such 
order,  such  summons,  subpcena,  order,  notice, 
or  other  process  or  paper,  shall  be  deemed 
served,  and  the  same  proceedines  may  be 
taken  thereon  as  if  the  same  had  been  served 
by  deliverj  to  such  defendant  personally  oi* 
otherwise,  as  by  law  now  required ;  but  the 
court  may,  upon  any  application  by  them 
deemed  reasonable,  at  any  time,  permit  any 
defendant  to  appear  and  defend,  or  have  such 
other  relief,  in  any  action  or  proceeding 
founded  on  any  such  service,  as  the  nature  of 
the  case  may  require." 

h.  Amendment  of  1863. — Sbctiok  1. 

The  act  entitled  "An  act  to  faciliute  the 
service  of  process  in  certain  cases,"  passed 
June  30,  1853,  is  hereby  amended  by  adding 
thereto  the  following : 

"  But  (except  in  partition  cases  or  actions 
or  proceedings   where  no  personal  claim  is 
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made  against  any  person  inclqded  in  the 
classes  or  descriptions  hereinafter  mentioned) 
none  of  the  provisions  of  this  act  shall  he 
deemed  applicable  to,  or  in  an3rwi8e  relate  to 
officers,  soldiers,  or  musicians,  while  actnally 
absent  from  their  town  or  place  of  residence, 
and  actually  engaged  in  the  army  or  military 
service  of  the  United  States,  nor  to  any  sailor 
or  marine  actually  absent  from  his  place  of 
residence,  and  actually  engaged  in  the  naval 
»;cn'ice  of  the  United  States;  and  except  in 
J  partition  cases  and  cases  where  no  personal 
claim  is  made,  as  aforesaid,  no  order  shall  be 
allowed  by  any  court,  justice  or  judge,  under 
the  provisions  of  this  act,  directing  the  service 
of  any  summons,  order,  notice,  or  other  pro- 
cess, as  above  provided,  unless,  at  the  time  of 
making  the  application  for  such  order,  the 
applicant  for  such  order  shall  show,  to  the 
satisfaction  of  said  court,  justice  or  judge,  by 
affidavit,  that  the  defendant  against  whom 
such  order  is  desired,  is  not  an  officer,  soldier 
or  musician  actually  absent  fipm  his  place  of 
residence  and  actually  engaged  in  the  army 
or  military  service  of  the  United  States,  nor 
a  sailor  or  marine  actually  absent  from  his 
place  of  residence  and  actually  engaged  in  the 
naval  service  of  the  United  States,  or  shall 
BO  show  that  the  action  is  one  for  the  partition 
of  real  estate,  or  shall  so  show  that  no  per- 
sonal claim  is  made  in  the  action,  against  the 
defendant  against  whom  such  order  is  sought." 
Laws  1863,  ch.  212. 

e,  Applioation  of  the  act  of  1853. 

The  plaintiff  is  not  entitled  to  an  order  fm* 
substituted  service  under  this  act,  where  the 
papers,  upon  which  the  application  is  made, 
show  where  the  absent  defendant  may  be 


found.  The  act  only  applies  to  cases  where 
the  defendant  cannot  be  found,  either  in  or 
out  of  the  State,  or  being  found,  avoids  or 
evades  service.  Foot  v.  Horrify  2  Abb.  454 ; 
ColUns  V.  Campfield,  9  How.  519.  The  mode 
of  service  must  be  that  prescribed  by  the 
statute.  Foot  v.  Harris,  2  Abb.  454.  Judg- 
ment and  execution  will  be  set  aside  where, 
under  the  act  of  1853,  service  of  summons 
was  made  at  defendant's  residence  ^d  place 
of  business  in  New  York,  while  the  plaintiff 
knew  he  was  absent  in  California,  on  business. 
Jones  V.  Derby^  1  Abb.  4^8. 

Under  this  act,'  the  judge  who  makes  the 
order  must  be  satisfied  that  the  defendant 
sought  to  be  served  resides  in  this  State,  and 
cannot  be  served,  before  he  can  act  in  the 
matter ;  and  being  satisfied,  he  may  make  the 
order;  and  having  made  the  order,  the  ques- 
tion of  jurisdiction  becomes  res  adjudkata. 
Hence,  where  judgment  has  been  obtained 
under  such  order,  and  supplementary  proceed- 
ings instituted  and  proceeded  with,  without 
objection  to  the  validity  of  the  judgment,  and 
the  defendant  has  appeared  with  comisel,  in 
such  proceedings,  he  cannot  then  move  to 
vacate  the  iudgment.  on  the  ground  that  juris- 
diction of  his  person  had  not  been  required, 
and  the  judgment  consequently  void.  Collins 
V.  Byan,  32  Barb.  647. 

As  to  filing  the  affidavit  upon  which  an  or- 
der for  substituted  service  has  been  granted 
under  this  act,  see  Supreme  Court  Rules,  5. 

d,  EzpresB  oompaniefl,— For  act  in 

relation  to  the  service  of  legal  processes  upon 
express  companies,  see  Laws  of  1864,  ch 
411,  ante. 


§  ISa.  [115-]  (Am'dl849,  1851,11866.)  Proceedings  where  there  are  seth 
&'al  defendatUSy  and  part  only  eeived. 

Where  the  action  is  against  two  or  more  defendants,  and  the  summons  is 
served  on  one  or  more  of  them,  bat  not  on  all  of  them,  the  plaintiff  may 
proceed  as  follows  : 

1.  If  the  action  be  against  defendants  jointly  indebted  upon  contract, 
be  may  proceed  against  the  defendant  served,  unless  the  court  otherwise 
direct ;  and  if  he  recover  judgment  it  may  be  entered  against  all  the 
defendants  thus  jointly  indebted,  so  far  only  as  that  it  may  be  enforced 
against  the  joint  property  of  all  and  the  separate  property  of  the  defend* 
ants  served,  and,  if  they  ai*e  subject  to  arrest,  against  the  persons  of  the 
defendants  served ;  or 

2.  If  the  action  be  against  defendants  severally  liable,  he  maj'  proceed 
against  the  defendants  served  in  the  same  manner  as  if  they  were  the  only 
defendants ; 

8.  If  all  the  defendants  have  been  served,  judgment  may  be  taken 
against  any  or  either  of  them  severally,  when  the  plaintiff  would  be  entitled 
to  judgment  against  such  defendant  or  defendants  if  the  action  had  been 
against  them  or  any  of  them  alone ; 


i 


§  136.  j 


Summons,  Sebviob  on  Part  of  Defendants. 


177 


4.  If  the  name  of  one  or  more  partners  shall,  for  any  cause,  have  been 
omitted  in  any  action  in  which  judgment  shall  have  passed  against  the 
defendants  named  in  the  summons,  and  such  omission  shall  not  have  been 
pleaded  in  such  action,  the  plaintiff,  in  case  the  judgment  therein  shall 
remain  unsatisfied,  may  by  action  recover  of  such  partner  separately,  upon 
proving  his  joint  liability,  notwithstanding  he  may  not  have  been  named 
in  the  original  action ;  but  the  plaintiff  shall  have  satisfaction  of  only  one 
judgment  rendered  for  the  same  cause  of  action. 


a.  Joint  liability. — In  actions  against 
joint  debtors,  where  part  only  are  served  vrith 
process,  judgment  should  be  entered  against 
all,  and  may  be  enforced  against  the  joint 
property  of  all,  and  the  indiyidual  property  of 
those  served.  Lahey  v.  Kingon,  13  Abb.  192 ; 
S.  C.  22  How.  209 ;  Stannard  v.  Mattice,  7 
id.  4 ;  Northern  Bank  ofKentiMky  v.  Wright, 
-5  Rob.  604.  See  Brown  v.  Bkhardson,  4 
iS.  d03. 

h.  Creditor's  bill.— Upon  such  a  judg- 
ment ^note  a,  supra^)  a  creditor's  action  can 
be  maintained  to  reach  the  joint  property  of 
all,  but  not  the  separate  property  of  those  not 
served.  Bilhofer  v.  Heubach,  15  Abb.  143; 
Fidd  V.  Chapman,  14  id.  133 ;  S.  C.  23  How. 
80,  sub  nom.  Field  v.  Hunt;  S.  G.  Aff'd,  24 
id.  463 ;  15  Abb.  434. 

•c.  Several   and  joint  liability.— 

Where  a  summons  has  oeen  served  on  only 
one  of  two  defendants,  who  are  severally  as 
well  as  jointly  liable,  the  plaintiff  may  pro- 
ceed against  the  defendant  served  as  if  he 
were  sole  defendant.  Stannard  v.  MatUce,  7 
How.  4. 

The  phrase,  "  defendants  severally  liable," 
as  used  in  subdivision  2,  means  defendants 
liable  separately  from  tbe  defendants  not 
served,  though  jointly  liable  as  respects  each 
other.  Therefore,  in  an  action  against  three 
persons  as  partners,  two  of  whom  only  were 
served,  the  plaintiff  is  entitled  to  judgment 
against  those  served,  upon  proof  that  they 
alone  constituted  the  partnership.  Pruyn  v. 
Black,  21  N.  Y.  (7  Smith),  300.  But  to  en- 
title the  plaintiff  to  a  judgment  against  the 
defendant  not  served,  it  must  appear  that  he 
was  also  a  member  of  the  firm.  Cra/ndaU  v. 
Beach,  7  How.  271. 

d.  Omitting  names  of  defendants 

not  served. — In  an  action  where  the  defend- 
ant is  not  held  to  bail.,  several  persons  may  be 
named  in  the  summons,  and  the  plaintiff  may 
deliver  a  complaint  against  only  the  one  upon 
whom  the  process  is  served,  omitting  the 
names  of  the  other  defendants  mentioned  in 
the  summons.  Travis  v.  Tobias,  7  How.  90. 

«.  Severing  action,- In  an  action  not 
founded  on  contract,  brought  against  two  de- 
fendants, but  process  only  served  on  one,  the 
defendant  not  served  is  not  a  party  to  the 
action.  Robinson  v.  Frost,  14  Barb.  536 ;  Mc- 
Kemie  v.  Hackstaff,  2  E.  D.  Smith,  75 ;  East 
Ewer  Bank  v.  Cutting,  1  Bosw.  636  ;  Norton 
V.  Hayes,  4  Denio,  2^15.    S«e  contra^  Dodge 
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V.  AperiU,  5  How.  8 ;  Woods  v.  De  Figamere, 
16  Abb.  1;  S.  C.  25  How.  522;  1  Rob.  607, 
641. 

/.  Letting  in  to  defend.— Collusion  by 
one  partner  with  a  creditor  of  the.  firm,  in  al- 
lowing judgment  to  be  entered  against  the 
property  of  the  firm,  by  service  on  the  collud- 
mg  paitner  alone,  is  ground  for  opening  the 
judgment  and  letting  in  the  injured  partner 
to  defend.  Christoold  v.  Qriswold,  14  How. 
446;  Everson  v.  Gehrman,  10  id.  301. 

Where  the  defendants  were  sued  upon  a 
joint  liability,  the  summons  being  served  upon 
only  one,  who  made  default,  and  judgment 
was  entered  in  form  against  both ;  the  defend- 
ant not  served,  on  motion,  was  permitted  to 
come  in  and  defend,  the  judgment  being  al- 
lowed to  stand  as  security.  Ford  v.  Whit" 
ridae,  9  Abb.  416. 

In  such  case  the  plaintiff  cannot  enforce  the 
judgment  by  execution,  pending  the  litigation. 
lb. 

g.  Joining  oo-contractors.— Although, 

under  the  Code,  a  plaintiff  may  recover  against 
one  defendant  out  of  several,  upon  his  several 
contract,  notwithstanding  he  has  alleged  it  in 
his  complaint  to  be  joint,  he  cannot  deprive  a 
defendant,  served  with  process,  of  the  right  of 
having  his  co-contractors  joined  with  him,  in 
order  that  judgment  may  be  entered  against 
them  all,  and  be  enforced  against  their  joint 
property,  whether  they  are  served  with  pro- 
cess or  not ;  particularly  not,  by  first  adding 
them  as  parties  on  the  record  to  prevent  an 
answer  in  abatement,  and  then  dropping  them 
in  the  judgment,  without  any  leave  of  the 
court  or  notice  to  the  defendant  served.  NUes 
V.  BcOtershaU,  27  How.  381 ;  S.  C.  2  Rob. 
146 ;  18  Abb.  161.  See  Brown  v.  Eichardson, 
4  Rob.  603. 

h.  Omitting  to  serve  complaint.— 

Where  a  summons  in  the  form  prescribed  by 
law  for  the  case  in  which  a  copy  of  the  com- 
plaint is  served  with  it,  is  served  without  the 
complaint,  and  does  not  state  where  the  com- 
plaint will  be  filed,  the  omission  does  not  ren- 
der the  judgment  void.  It  is  an  irregularity 
of  which  advantage  should  be  taken  by  motion. 
Foster  v.  Wood,  30  How.  284 ;  S.  C.  1  Abb. 
N.  S.  150. 

*.  Evidence  of  liability.— This  section 

of  the  Code,  providing  for  the  manner  in  which 
judgment  may  be  'entered  against  joint  debt" 
ors,  and  enforced  gainst  the  joint  property  of 
all,  has  not  repealed  the  provision  of  the  Re- 
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vised  Statutes,  which  declares  how  hr  such  a  I 
judgment  shall  he  evidence  of  UabiUty,  Foster 
T.  Wood,  30  How.  284 ;  S.  0. 1  Abb.  N.  S.  150. 

j'  The  heirs  of  a  deceased  peraou. 

although  required  by  the  statute  (Laws  of 
1837,  p.  537,  §  73),  to  be  sued  jointly  for  a 
debt  against  the  intestate,  are  not  jointly 
liable  as  joint  debtors,  so  that  a  judgment  in 
form  can  be  entered  against  those  not  served. 
Kellogg  v.  Olmsted,  6  How.  487. 

k.  Summoning  heirs.— In  such  a  case 

(7U)tej,  supra),  they  could  not  be  summoned 
to  show  cause  why  they  should  not  be  bound 
by  the  judgment  under  section  375  of  the 
Code.  Kell^g  v.  Olmsted,  6  How.  487.  like- 
wise, a  joint  debtor,  who  has  not  been  served 
with  process,  but  against  whom  judgment  in 
form  has  beeoi  entered,  is  not  to  be  deemed  a 
judgment  debtor  within  the  meaning  of  sec- 
tion 376,  providing  for  summoning  heirs,  &c., 
to  show  cause  why  the  judgment  should  not 
be  enforced  against  them.  Foster  v.  Wood,  30 
How.  284;  S.  G.  1  Abb.  N.  S.  150. 

I  Binding  by  offer.— In  an  action  upon 
a  joint  liability,  a  defendant  who  has  been 
served  with  process,  may  bind  his  co-defend- 
ant, by  offer  under  ^  385,  and  the  judgment 
may  be  enforced  against  the  joint  propeity  of 
all.  Emery  v.  Emery,  9  How.  130. 


fit.  The  reoovery  of  a  judgment 
against  one  of  several  joint-debtors, 

thouffh  nothinf^  is  obtained  upon  it,  is  a  bar  to 
any  future  action  thereafter,  either  against  all 
such  joint-debtors,  or  against  any  of  them 
Benson  v.  Paine,  9  Abb.  28 ;  S.  0.  17  How. 
407;  2  Hilt.  552.  See,  oon^  Johnson  v. 
Smith,  23  How.  444;  S.  0.  14  Abb.  421; 
Betts  V.  HiUman,  15  id.  184.'  See,  also,  Dean 
V.  Eldridge,  29  How.  218;  in  which  it 
was  held,  that  where  judgment  has  been  ob- 
tained against  two  defendants  upon  a  joint 
contract,  but  process  served  only  on  one  of 
them,  and  judgment  taken  to  be  collected  of 
the  joint  property  of  both,  or  of  the  separate 
property  of  the  defendant  served,  a  second 
action  ma^  be  brought  against  both  defend- 
ants, alleemg  the  recovery  of  the  former  judg- 
ment, and  setting  out  the  joint  obligation,  and 
serving  process  only  on  the  defendant  not 
served  in  the  former  action,  and  a  like  judg- 
ment obtained  against  the  latter  defendant. 

n.  Discharging  judgment s.— F5r 

proper  mode  of  obtaining  discharge  of  judg- 
ments imder  the  act  (May  14,  1845,  amend- 
ing act  of  April  18,  1838)  for  the  relief  of 
pinners  and  joint-debtors,  see  Faulkner  v« 
Suydam^  7  Rob.  614. 


§  137.  [116.]  WTien  service  deemed  made  in  case  of  publication. 

In  the  cased  mentioned  in  section  one  hundred  and  thirty-five,  the  ser- 
vice of  the  summons  shall  be  deemed  complete,  at  the  expiration  of  the 
time  prescribed  by  the  order  for  publication. 


a.  Computation  of  time.^-In  sernoe 

by  publication,  the  time  is  to  be  computed  br 
excluding  the  first  day  and  including  the  full 
period  required  for  publication  (in  this  case 
forty-two  days).  Brod  ▼.  Heymann^  3  Abb. 
N.  S.  396. 

h.  When  time  to  answer  begins  to 

run. — ^A  defendant  has  twenty  da^s  to  ap- 
pear and  answer,  after  the  expiration  of  the 
time  prescribed  by  the  order  for  the  publica- 
tion of  the  summons.  ToniUnson  y.  Van 
Vecthen,  6  How.  199;  S.  0.  1  Code  R.  N.  S. 
317;  Abrahams  ▼.  Mitdiell,  8  Abb.  123; 
Bichardson  ▼.  Bates,  23  How.  516 ;  Brod  t. 
Heymann,  3  Abb.  N.  S.  396. 

c.  In  case  of  personal  seryice  out 


of  the  State. — ^Where  the  publication  of 
the  summons  has  been  ordered,  and  service  of 
a  copy  of  the  siunmons  and  complaint  has 
been  personally  made,  out  of  the  State,  the 
defendant  has  twenty  days  to  appear  and 
answer,  after  the  expiration  of  the  time  pre- 
scribed in  the  order  for  the  publication.  Tom^ 
Un6on  T.  Van  Vecthen,  6  How.  199;  S.  G.  1 
Code  R.  N.  S.  317 ;  Abrahams  t.  MiteheU,  8 
Abb.  123.  See  contra,  Dykers  t.  Woodward, 
7  How.  313 ;  in  which  it  was  held  that  the 
twenty  days  to  answer,  begins  to  run  from  the 
day  of  the  personal  service,  out  of  the  State. 
Approved,  Sherman  v.  Strakosh,  Transcript, 
March  3, 1865. 


§  138.  [117.]  (Am'd  1851.)  Service  of  summons;  how  proved. 
Proof  of  the  service  of  the  summons,  and  of  the  complaint  or  notioe, 
if  any,  accompanying  the  same,  must  be  as  follows  : 

1.  If  served  by  the  sheriflf,  his  certificate  thereof ;  or, 

2.  If  by  any  other  .person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his  foreman,  or 
principal  clerk,  showing  the  same  ;  and  an  affidavit  of  a  deposit  of  a  copy 
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of  the  summons  in  the  post-office,  as  required  by  law,  if  the  same  shall 
have  been  deposited ;  or, 

4.  The  written  admission  of  the  defendant 

In  case  of  service  otherwise  than  by  publication,  the  certificate,  affidavit 
or  admission  munt  state  the  time  and  place  of  the  service. 


I.  Sebvige  by  the  Shebiff. 


a.  Sheriff's  certificate.— A  sheriff's 

certificate  of  the  service  of  a  summons  and 
complaint  is  defective,  when  it  omits  to  men- 
tion the  cause  in  which  it  is  served.  Litch- 
fidd  V.  Burwdly  5  How.  341 ;  S.  0.  1  Code 
B.  N.  S.  42 ;  9  N.  Y.  Leg.  Obs.  182. 

b.  Of  another  State.— The  official  cer- 
tificate of  a  sheriff  of  another  State,  is  no 

evidence  in  this  State,  of  the  service  of  the 
papers ;  he  should  make  his  affidavit  of  ser- 
vice the  same  as  a  private  individual.  Thurs- 
ton Y.  King,  1  Abb.  126;  MorreU  t.  Kinibdll, 
4  id.  352. 

c  Out  of  his  own  county.— A  certifi- 
cate of  the  sheriff  of  Westchester  county,  of 
the  service  of  a  summons  in  the  city  of  New 
York,  is  bad.  The  proof  of  service  should 
have  been  by  affidavit.  Fanners'  Loan  and 
Trust  Co.  V.  Dickson,  17  How.  477;  S.  C.  9 
Abb.  61.  The  defect,  however,  maybe  reme- 
died by  filing  an  affidavit  of  service  nunc  pro 
tunc.  lb. 

d.  In  the  name  of  under  sheriff.— 

A  certificate  of  service  of  papers  in  the  name 
of  an  under  sheriff,  is  a  nullity.  It  should  be 
made  in  the  name  and  by  the  authority  of  his 
principal.  Joiee  v.  Joice,  5  Cal.  449. 

e.  Lapse  of  time. — A  sheriff's  certificate 
of  service  of  summons  and  complaint,  does 
not  lose  its  force  or  validity  by  lapse  of  time, 
or  by  having  been  used  in  entering  a  judgment 

afterward  vacated.  It  may,  notwithstanding, 
be  used  again  upon  a  second  application  for 
judgment.  Brien  v.  Casey,  2  Abb.  416. 

/.  Certificate  or  affidavit  not  con- 
clusive.— The  return  of  a  sheriff,  or  an  affi- 
davit of  a  person  acting  in  his  place,  of  the 
service  of  a  summons,  is  not  conclusive  upon 
the  defendant.  He  may  be  allowed  to  dis- 
prove it  on  motion  to  set  aside  the  proceed- 
mgs.  Van  Rensselaer  v.  Chadunck,  7  How. 
297;  Utchfield  v.  Burwell,  5  id.  341 ;  S.  C.  1 
Code  B.  N.  S.  42;  9  N.  Y.  Leg.  Obs.  182; 
Wallis  V.  LoU,  15  How.  567 ;  Bulkley  v.  Bulk- 
let/,  6  Abb.  307.  See  also  Wheeler  v.  New 
York  and  Harlem  EaUroad  Co.  24  Barb.  417. 

9'  Avoiding  service. — Where,  on  a  mo- 
tion to  vacate  a  judgment  for  non-service  of 
the  summons,  it  appears  that  the  defendant 
has  endeavored  to  avoid  service,  the  court 
will  require  satisfactory  proof  that  the  affidar- 
vit  of  service  is  untrue.  S(mthweU  r.  Marry^ 
att,  1  Abb.  218. 

h  !Laches. — The  court  will  not  set  aside 
a  judgment  for  non-service  of  summons, 
where  it  appears  that  although  the  defendant 
had  notice  of  an  attempt  to  effect  service  upon 


him,  by  serving  his  foreman  instead  of  himself, 
he  delayed  to  move  until  supplementary  pro- 
ceedings were  instituted.  Hilton  y.  Thurston, 
1  Abb.  318. 

t.  The  remedy  for  defective  service 

is  not  by  answer  or  demurrer,  but  by  motion 
to  set  aside  the  proceedings.  Nones  v.  Hope 
Mutual  Ins.  Co.  8  Barb.  541;  S.  C.  5  How. 
96;  3  Code  R.  161. 

j.  Affidavit  of  publication,  by  whom 

made. — Although  the  statute  requires  that 
the  affidavit  of  publication  be  made  by  the 
printer,  his  foreman  or  principal  clerk,  yet  it 
seems  that  it  will  be  sufficient  if  made  by  the 
publisher  of  the  newspaper.  Bunce  v.  Beed, 
16  Barb.  347 ;  explained  in  Howard  v.  HcOch, 
29  id.  297,  301. 

k.  Admission  of  service.— An  admis- 
sion of  service  purporting  to  be  signed  by 
some  of  the  parties  defendants,  without  some 
evidence  of  their  sijgnatures  being  genuine,  or 
that  they  were  written  to  the  admission  with 
their  assent,  is  defective.  The  court  takes 
judicial  notice  of  the  signatures  of  its  officers, 
but  are  not  presumed  to  know  the  signature 
of  a  party  defendant,  who  has  not  appeared 
in  the  action.  Litchfield  v.  Burwell,  5  How. 
342;  S.  0.  1  Code  R.  N.  S.  42;  9  N.  Y.  Leg. 
Obs.  182;  Matter  of  Gibson,  5  English  (Ark?) 
R.  572;  Welch  v.  Walker,  4  Porter  (Ala.) 
120 ;  Norwood  v.  Biddle,  9  id.  425. 

The  written  admission  of  a  defendant  of  the 
service  of  a  summons  and  complaint  should 
state  tliat  the  service  was  personal,  by  the 
delivery  of  a  copy  thereof  to  him,  or  the 
clerk  has  no  power  or  authority  to  enter 
judgment  under  section  246  of  the  Code. 
Bead  v.  French,  28  N.  Y.  (1  Tiff.),  285. 

I  Fees,  service  by  sheriflf.— For  serv- 
ing a  summons  the  sheriff  is  entitled  to  fifty 
cents  for  each  defendant  served.  He  is  also 
entitled  to  six  cents  per  mile,  for  going  only, 
to  be  computed  from  the  court  house.  But 
this  fee  only  applies  to  the  process  itself,  and 
not  to  the  number  of  defendants  named,  or 
who  may  be  served.  But  one  travel  fee  can 
be  charged  on  the  same  process.  For  the  cer- 
tificate required  by  §  138,  no  compensation  is 
provided  by  that  name ;  but  as  it  is  an  act 
which  the  officer  is  bound  to  perform,  and  in- 
vested with  all  the  force  and  attributes  of  a 
former  return  to  a  writ,  it  must  be  regarded 
as  a  substitute  for  a  i-etum,  and  the  officer 
entitled  to  the  fees  allowed  for  such  service 
(to  wit,  twelve  and  one-lialf  cents).  Benedict 
V.  Warriner,  14  How.  568. 

w.  —  other  person.  —  Fees  for  serving 
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the  Bummons  and  complaint  are  not  taxable 
unless  served  by  the  sheriff;  and  then  they  are 
taxable  as  sheriff's  fees.  Whipple  y.  WUhams, 
4  How.  28.    But  see  8  id.  385,  386. 

No  private  person  can  claim  sheriff's  fees, 
and  if  the  services  which  sheriflb  may  perform 
are  performed  by  private  persons,  nothing  more 
can  properly  be  charged  or'  allowed  in  the  bill 
of  costs  than  a  reasonable  compensation  for 
the  services  rendered.  Nothing  can  be  allow- 
ed for  amstrucHve  traveling  or  other  services, 
in  such  cases.  Case  v.  Price,  17  How.  348 ;  S. 
C.  9  Abb.  111.  See  19  How.  570;  11  Abb. 
152.  As  to  facts  in  affidavit  of  service,  see 
Sup.  Ct.  Rules,  23. 

n.  DemandiBg  fees  in  adyance.^A 


sheriff  may,  under  the  statute,  demand  his 
fees  for  service  of  a  summons  and  complaint, 
previous  to  the  service  thereof;  but  if  he  server 
them  without  pre-payment,  he  cannot  retain 
them,  and  refuse  to  make  a  return,  because  his 
fees  are  not  paid.  WM  y.  Sehoimmtiker,  15 
How.  460. 

0.  Affidavit  of  service,— If  the  de- 
fendant denies  the  service  of  the  summons 
upon  him,  and  there  is  any  doubt  as  to  the 
truth  of  such  denial,  a  positive  affidavit  of 
service,  upon  file,  will  prevail.  A  defect  in  the 
affidavit,  m  respect  to  the  name  of  the  defend- 
ant, is  a  mere  irregularity  which  will  be  waiy 
ed  if  not  taken  advanti^  of  promptly.  Jfou^ 
Umy.De  MaCarty,  6  Rob.  470. 


^  139.   (Am'd  1851.)  When  jwri^icUon  of  action  acquired. 

From  the  time  of  the  service  of  the  summons  in  a  civil  action,  or  the  allow- 
ance of  a  provisional  remedy,  the  court  is  deemed  to  have  acquired  juris- 
diction, and  to  have  control  of  all  the  subsequent  proceedings.  A  voluntary 
appearance,  of  a  defendant  is  equivalent  to  personal  service  of  the  summons 
upon  him. 


a.  Service  of  8ammon8.-^The  aervioe 
of  a  summons  by  publication  is  not  efiected 
until  the  expiration  of  the  time  of  publication. 
Moore  v.  Thayer,  6  How.  47 ;  S.  0. 10  Barb. 
258 ;  3  Code  R.  176. 

The  mere  issuing  of  a  summons  is  not  the 
commencement  of  an  action  for  general  pur- 
poses. Until  it  is  served  so  as  to  give  the 
court  juri.sdiction  of  the  person  of  the  defend- 
ant, no  attachment  against  the  property  of  a 
non-resident  can  be  issued.  Kerr  v.  Mount,  28 
N.  Y.  (1  Tiff.),  659.  But  see  Coreon  v.  BM, 
47  Barb.  452,  in  which  it  is  hM,  that  an  at- 
tachment may  be  allowed,  issued,  and  served, 
before  the  service  of  the  summons  is  fully  com- 
pleted. 

h.  Provisional  remedy .— Where  an 

attachment  has  been  issued,  and  no  summons 
served,  the  court,  by  §  139,  has  jurisdiction 
and  control  of  the  proceedings  for  the  purpose 
of  reviving  and  continuing  the  action  in  the 
name  of  the  representative  of  a  deceased  party. 
Mowre  V.  Thayer,  6  How,  47 ;  S.  C.  10  Barb. 
258;  S.  C.aOodeR.  176;  BwrhhardtY,  Sa/t^ 
ford,  7  How.  329 ;  Matter  of  Griswold,  13 
Barb.  412. 

Where  two  partners  commenced  suits,  each 
against  the  other,  to  close  up  the  partnership, 
and  to  enjoin  his  partner  from  interfering  with 
the  partnership  effects,  one  in  the  superior 
court,  by  procuring  a  temporary  injunction  on 
the  14th  of  September,  which,  with  the  sum- 
mons, was  served  on  the  15th  of  September, 
about  3  p.  M.,  and  the  other  commenced  in 
the  supreme  court,  by  obtaining  an  ex  parte 
order  for  a  receiver,  who  took  possession  of 
the  property  on  the  15th  of  September,  and 
afterwards,  about  8  o'clock  the  same  day,  the 
summons  and  injunction  were  served ;  hdd, 
that  the  action  conunenced  in  the  superior 


court,  by  the  allowince  of  an  injunction,  on 
the  14th  of  September,  conferred  on  that  court 
jurisdiction,  and  gave  it  priority.  The  appoint- 
ment of  a  receiver  was  of  no  more  weight  than 
the  allowance  of  the  injunction ;  both  were  pro- 
visional remedies,  and  either  would  give  juris- 
diction. McCardty  y.  Peake,  18  How.  138 ; 
8.  0.  9  Abb.  164. 

In  an  action  of  daim  and  ddivery  of  per- 
sonal property,  the  approval  of  the  undertake 
ing  by  the  sheriff  Q^rooess  not  having  been 
served),  is  not  the  allowance  of  a  provisional 
remedy,  so  as  to  nve  the  court  jurisdiction  of 
the  action  under  ^  139  of  the  Code.  Nossery. 
Corwin,  36  How.  540. 

c.  Voluntary  appearanoe.— The  vol- 
untary appearance  of  a  defendant  by  attorney 
in  an  action,  is  equivalent  (for  the  purposes 
of  jurisdiction)  to  personal  service  of  the 
summons  on  lum,  unless  he  expressly  limits 
the  appearance  of  his  attorney  to  the  purpose 
of  setting  aside  proceedings.  Freeman  v. 
Young,  3  Rob.  666. 

A  voluntary  and  general  appearance  in  an 
action  not  only  gives  jurisdiction,  but  cures 
defects  in  previous  process.  Dix  v.  Palmer,  5 
How.  233;  S.  0.  3  Code  R.  214;  Webb  v. 
Mott,  6  How.  440;  Baxter  y.  Arnold,  9  id. 
445;  Dole  v.  ilfon^,  11  id.  138;  Hyde  v. 
Patterson,  1  Abb.  248 ;  Bierce  v.  Smith,  2  id. 
411 ;  Mcusomber  v.  Mayor,  etc.,  of  New  York, 
17  id.  36. 

But  such  an  appearance  will  not  justify  a 
judgment  on  failure  to  answer,  without  proof 
of  the  actual  service  of  the  summons.  Jtfocofit- 
ber  V.  Mayor,  etc,,  of  New  York,  17  Abb.  36. 

A  general  appearance,  however,  by  the  de- 
fendant in  an  action,  before  the  service  of  the 
complaint,  is  not  a  waiver  of  the  objection  that 
the  complaint  does  not  conform  to  the  sum- 
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mons.  Voorhees  t.  SeofiMy  7  How.  51 ;  STm- 
far  y.  Humphrey ,  15  id.  564.  It  is  otherwise 
where  the  summons  and  complaint  are  senred 
together.  Hewitt  v.  HaweU,  8  How.  346. 

An  appearance  by  answer,  which  protests 
against  the  exercise  of  jurisdiction,  is  not 
such  an  appearance  as  waives  the  objection  to 
the  jurisdiction  of  the  court.  Sullivan  t.  FVa- 
£er,  4  Rob.  616.  The  mere  subscription  of 
an  answer  with  the  name  of  an  attorney,  is 
not  such  an  app^u«nce  as  waives  any  objec- 
tion to  jurisdiction.  Id.  See  also  Mahaney 
T.  Penman,  I  Abb.  34;  S.  G.  4  Duer,  603,  m 
which  it  was  held,  in  the  Superior  Court, 
where  one  of  several  defendants,  jointly  lia- 
ble, in  a  judgment  (upon  which  action  was 
brought),  appeared  by  answer,  and  protested 
to  the  jurisaiction  of  the  court,  on  the  ground 
that  it  did  not  appear,  on  the  face  of  the  pro- 
ceedings, either  that  he  resided,  or  was  per-^ 
sonaUy  served  with  process,  within  the  city 
of  New  York,  that  such  appearance  was  equiv- 
alent to  personal  service. 

d.  —  When  permitted. — One  of  sev- 
eral defendants,  wno  has  not  been  served  with 
a  summons  or  complaint,  cannot  voluntarily 
appear,  and  move  to  dismiss  the  complaint 


under  §  274,  where  his  rights  are  not  affected. 
He  must  be  contented  to  remain  quiet  out  of 
court,  until  invited  to  appear  there.  Tracy  v. 
B^nolds,  7  How.  327. 

A  person  named  as  a  defendant,  against 
whom,  personally,  a  iudgment  is  prayed,  has  a 
right  to  appear  and  answer,  before  he  has 
Ix^n  served  with  a  summons,  under  §  139  of 
the  Code.  Higgins  v.  Freeman,  2  Duer,  650. 

Where  two  defendants,  as  partners,  are  to 
be  made  jointly  liable,  in  an  action  on  con- 
tract, and  the  summons  and  complaint  is 
served  on  only  one  of  them,  the  other  may 
voluntarily  appear,  under  §  139  of  the  Code, 
and  put  in  answer ;  and  the  plaintiff  is  bound 
to  receive  it,  although  the  defense  interposed 
is  infancy.  WellingUm  v.  Claason,  18  How. 
10;  S.  C.  9  Abb.  175. 

As  to  voluntary  appearance  in  a  suit  against 
partners,  in  a  case  of  misnomer,  see  Water- 
bury  Leatiker  Manufacturing  Co,  v.  Krause, 
9  Abb.  175,  (n.);  S.  C.  1  Hilt.  560. 

A  defendant  may  appear  after  default  and 
before  judgment,  in  all  cases  where  an  assess- 
ment of  damages  is  necessary.  AbhottY.  Smith, 
8  How.  463 ;  Baxter  v.  Arnold,  9  id.  445.  See 
2  Daly,  53,  and  11  How.  481,  483. 
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§  140.  [118.]  (Am'd  1849, 1852.)  Forma  of  pleading  inconsisCent  with 
this  act  abolished. 

All  the  forms  of  pleading  heretofore  existing,  are  abolished ;  and  here- 
after the  forms  of  pleading  in  civil  actions,  in  courts  of  record,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  ia  to  be  determined,  are 
those  prescribed  by  this  act. 


a.  How  &r  other  mles  apply.— All 

former  rules  and  forms  of  pleading  are  swept 
away,  and  the  oxkXj  rules  to  establish  the  form 
and  sufficiency  of  a  pleading  are  those  estab- 


lished by  the  Code.  Quiniard  r.  Newton,  5 
Rob.  72 ;  Boyee  y.  Brown,  3  How.  391 ;  S.  C. 
Aff'd,  7  Barb.  80.  Neyertheless,  the  Code 
does  not  interfere  with  or  abolish  existing 
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statutory  provisions,  not  inconsistent  with  the 
enactment  of  the  Code,  and  applicable  to  ac- 
tions arising  thereunder.  See  sec.  471 ;  (for  ex- 
ample, 2  R.  S.  458,  ^3).  In  this  there  is  noth- 
ing inconsistent  with  the  provisions  of  the 
Code;  and  the  same  reasons  of  convenience 
for  it  exist  now  as  under  the  former  system ; 
it  therefore  remains  in  force.  Bank  of  Genesee 
V.  Patchin  Bank,  13  N.  Y.  (3  Kern.),  309; 
Park  Banky.  TiUon,  15  Abb.  384.  See,  also, 
2  R.  S.  482,  §  10,  relating  to  form  of  complaint 


for  statute  penalties.  People  v.  Benmett^  5  Abb 
384;  S.  C.  Aff'd,  6  id.  343,  overruling  More- 
house V.  Crilley,  8  How.  431.  Neither  deep 
the  Code  affect  pleadings  inactions  agunst  cor- 

e orations.  Bati  of  Waterville  v.  Beltser,  13 
ow.  270 ;  Johnson  v.  Kemp,  II  How.  186 ; 
Union  Mutual  Insurance  Co.  v.  Osgood,  1 
Duer,  707 ;  S.  C.  12  N.  Y.  Leg.  Obs.  85.  In 
regard  to  pleadings  in  real  actions,  see  §§  448 
455,  post,  and  notes. 


I.  Choice  of  Bebcedies. 


a.  Tort  or  contract. — ^The  common  law 
rule  *'  that  one  may  waive  the  tort  and  sue  on 
the  contract/'  still  prevails.  Wigand  v.  Sichel, 
3  Keyes,  120 ;  Hawk  v.  Thorn,  54  Barb.  164 ; 
Chambers  v.  Lewis,  10  Abb.  206;  S.  C.  2 
Hilt.  591;  Aff'd,  11  Abb.  210;  Hinds  v. 
Tweddle,  7  How.  278.  But  see  McKnighi  v. 
Dunlop,  4  Barb.  36,  and  Henry  v.  Marvin,  3 
E.  D.  Smith,  71.  But  where  the  action  is 
commenced  and  tried  as  an  action  sounding 
in  tort,  it  is  too  late  after  an  appeal  for  the 
plaintiff  to  amend  his  complaint  and  make  his 
allegations  such  as  to  imply  a  contract.  An- 
drews V.  Bond,  16  Barb.  633.  If  the  allega- 
tions of  facts  are  properly  stated,  the  prayer 
for  relief  may  be  amended  on  the  trial.  Dows 
v.  Green,  3  Ilow .  377 .  If  the  action  is  brought 
upon  the  contract,  the  allegations  of  fraud  may 
be  stricken  out.  Sellar  v.  Sage,  12  How.  531. 
But  the  tortious  acts  mi^  be  proved.  Harp- 
aiding  v.  Shoemaker,  37  fiarb.  270.    « 

Where  the  goods  were  obtained  on  credit 
through  fraudulent  representations,  the  de- 
fendants are  liable  for  immediate  payment,  as 
if  no  Express  contract  had  been  made.  Kayser 
V.  Sichel,  34  Barb.  84;  S.  C.  Aff'd,  33  How. 
174,  sub  nom.  Wigand  v.  Sichel;  3  Keyes, 
120 ;  Both  V.  Palmer,  27  Barb.  652.  See  Eck- 
stein V.  Frank,  1  Daly,  334. 

The  allegations  of  the  complaint  determine 
whether  the  action  is  brought  on  the  contract 
or  in  tort.  Chambers  v.  Lewis,  10  Abb.  206 ; 
S.  C.  2  Hilt.  591 ;  S.  C.  Aff'd,  11  Abb.  210; 
Edick  V.  Crim,  10  Barb.  445. 

h.  Mortgage. — The  mortgagee  may  bring 
his  action  on  the  bond  without  attempting  to 
foreclose  the  mortgage.  BooseveUy,  Carpenter, 
28  Barb.  426. 

c.  Executor. — An  executor  may  bring  a 
suit  in  his  own  name  upon  a  note  given  to  him 
as  executor  for  a  claim  due  the  testator.  Mer- 
ritt  V.  Seaman,  6  N.  Y.  (2  Seld.),  168;  Rev'g 
S.  C.  6  Barb.  330 ;  Eagle.Y,  Fox,  28  Barb.  473 ; 
S.  C.  8  Abb.  40. 

d.  Distmotion  between  form,  and 

cause  of  action. — Forms  of  action  must 
not  be  confounded  with  causes  of  action,  for 
although  the  former  have  been  changed,  the 
latter  rejnain  as  distinct  as  before  the  Code ; 
nor  is  the  right  of  election  of  actions  extend- 
ed ;  so  that  a  claim  to  real  estate,  and  its  rents 
and  profits,  cannot  be  tried  under  an  action 
for  money  had  and  received.  Carpenter  y,  StU- 
well,  3  Abb.  459. 


And  where  an  action  is  brought  for  the 
damages  done  by  the  domestic  animals  of  the 
defendant,  and  it  is  claimed  that  such  animals 
were  vicious,  that  fact  must  not  only  be  alleg- 
ed, but  it  must  be  alleged  and  proved  that, 
that  fact  was  known  to  the  defendant.  Van 
Leuven  v.  Lyke,  1  N.  Y.  (1  Comst.),  515. 

«.  TTifa-nt — One  cause  of  action  may  be 
preferred,  having  reference  to  the  remedy  or 
defense :  as  where  an  infant  hired  a  horse  to 
go  a  fixed  distance,  and  wrongfully  went  much 
further,  the  plea  of  infancy  is  no  defence  to  an 
action  for  the  tort.  Fish  v.  Ferris,  5  Duer,  49. 
See  also,  Campbell  v.  Stakes,  2  Wend.  137 ; 
Eckstein  v.  Frank,  1  Daly,  334. 

/.  Changing  remedy.— Where  the  cause 

of  action  is  tort,  the  tort  should  be  clear  and 
distinct,  for  '*  it  is  a  well  settled  rule  that!  a 
matter  arising  ex  contractu,  though  infected 
with  fraud,  cannot  be  changed  into  a  twt  in 
order  to  change  the  remedy."  Campbell  v. 
Perkins,  8  N.  Y.  (4  Seld.),  430,  (440. )  But 
see  Wallace  v.  Morss,  5  Hill,  39,  and  Munger 
y.  Hess,  28  Barb.  75 ;  People  v.  KendaU,  25 
Wend.  399.  See  subd.  k,i^fira, 

g.  Allegations  of  fraud.— Where  the 

contract  of  sale,  or,  for  the  possession  of 
property,  has  b€«n  repudiated  on  account  of 
the  fhkud  of  the  defendant,  it  is  not  necessary 
to  allege  all  of  the  facts  in  regard  to  the  tran- 
saction, but  only  such  as  are  necessary  to 
maintain  the  cause  of  action,  and  if  the 
special  agreement  is  set  up  by  way  of  defence, 
the  facts  of  the  transaction  may  be  proved  on 
the  trial.  Both  v.  Palmer,  27  Barb.  652.  See 
also,  Bidder  v.  Whitlock,  12  How.  208 ;  and 
Chambers  v.  Lewis,  10  Abb.  206 ;  S.  C.  2  Hilt. 
591 ;  S.  C.  Aff'd,  11  Abb.  210. 

h.  Rule  under  the  Code.— Although 

under  the  Code  there  can  be  no  embarrass- 
ment, as  to  the  form  of  the  action.  Trull  v. 
Granger,  8  N.  Y.  (A  Seld.),  115 ;  ScoU  v.  Ptlk- 
ington,  15  Abb.  280 ;  yet  it  is  necessary  so  to 
frune  the  allegations  as  to  show  clearly  and 
distinctly  under  which  cause  of  action  the 
suit  is  brought,  and  in  such  a  way  that  the 
evidence  may  establish  the  particular  facts 
alleged.  Walter  v.  Bennett,  16  N.  Y.  (2 
Smith),  250;  and  the  same  rule  holds  good 
as  to  the  answer.  Mayor,  etc,,  of  New  York, 
v.  Parker  Vein  Steamship  Co,  21  How.  289 ; 
S.  C.  12  Abb.  300;  8  Bosw.  300;  Piser  v. 
Steams,  1  Hilt.  86;  Andrews  y.  Bond,  16 
Barb.  633. 
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«.  Amendment. — After  a  suit  has  been 
broaght  under  one  cause  of  action  for  the 
purpose  of  obtaining  a  particular  remedy,  the 
court  will  not  allow  an  amendment  of  the 
pleadings  so  as  to  change  the  cause  of  action 
that  he  may  obtain  a  different  remedy.  Lane 
y.  BreoMy  19  Barb.  51.    See  subd.  «,  above. 

j.  Distinct  causes  of  action.— When 

the  complaint  is  so  drawn  that  the  plaintiff 
may  ask  for  iudgment  under  either  of  the 
two  causes  of  action  set  forth  in  the  com- 
plaint, the  court  may  compel  the  plaintiff  to 
elect  which  of  the  causes  of  action  he  will 
prosecute.  Hess  v.  Buffalo  db  Niagara  FaUs 
R.  B,  Co.  29  Barb.  391. 

But  where  some  of  the  facts  stated  are  in- 
consistent with  the  relief  demanded,  though 
insufficient  to  allow  a  change  in  the  nature  of 
the  action,  the  court  wiU  not  compel  the 
plaintiff  to  name  his  action ;  the  remedy  is 
by  motion  to  strike  out.  HM  y.  HaU^  38 
How.  97. 

k.  Judgment  reversed  after  pay- 
ment.— where  money  has  been  collected  or 
received  upon  a  judgment  valid  at  the  Ume, 
and  the  judgment  has  been  subsequently  re- 
versed, it  may  be  recovered  in  an  action,  as 
well  as  by  order  of  restitution,  or  by  scire 
facias,  Lott  v.  Sweset/,  29  Barb.  87. 

J.  Squitable  relief. — ^When  the  com- 
plaint claims  specific  reli^,  purely  equitable, 
and  makes  no  demand  for  money  or  damages, 
and  the  &cts  show  a  money  demand  only,  the 
plaintiff  will  not  be  allowed  to  change  his 
remedy,  by  obtaining  an  order  that  the  issue 
be  tried  by  a  jury  as  a  money  demand.  Craig 
y.  Htfde,  24  Uow.  313.    See  subd.  e,  above. 

m.  On  sealed  instruments.—Where 

there  is  a  .lease  under  seal,  the  plaintiff  may 
sue  on  the  covenant,  and  make  the  covenant 
his  cause  of  action ;  or  sue  for  the  debt,  and 
by  so  doing,  make  the  occupation  his  cause  of 
action.  And  in  such  case  the  lease  may  be 
evidence  to  show  the  amount  of  the  debt. 
Ten  Eyck  v.  Haughtaling,  12  How.  523.  The 
same  rule  prevails  as  before  the  Gode.  Qould 
PI.  c.  6,  part  1,  §§  11,  13;  and  yet  whenever 
the  action  will  lie  upon  the  sealed  instrument, 
it  was  safer  to  bring  the  action  in  that  form. 


Young  v.  Preaion,  4  Granch,  239.  If  there 
was  a  special  agreement  to  do  the  work,  and 
the  work  was  not  done  according  to  the 
agreement,  an  action  on  the  specific  agree- 
ment would  not  lie,  although  the  defendant 
may  have  accepted  the  work.  Jewell  v.  Schroep- 
pel,  4  Cow.  664;  Clark  v.  Fairdhild,  22 
Wend.  576;  Mead  v.  De^olyer,  16  id.  632, 
and  cases  there  cited.  It  is  sufficient  to  state 
facts  showing  the  duty  from  which  the  law 
implies  the  promise.  Allen  v.  Patterson,  7 
N.  Y.  (3  Seld.),  476 ;  Farrony.  Sherwood,  17 
N.  Y.  (3  Smith),  227 ;  Hosley  v.  Black,  26 
How.  97 ;  S.  G.  28  N.  Y.  (\  Tiff.),  438. 

So,  too,  where  the  special  agreement  is  fully 
completed,  he  may  bring  his  action  in  either 
form.  Evans  v.  Harris,  19  Barb.  416.  But 
if  the  work  is  not  fully  completed^  he  must 
bring  t^is  action  on  the  specific  agreement. 
Atkinson  v.  CoUins,  30  Barb.  430 ;  S.  G.  9 
Abb.  353 ;  18  How.  235.  A  mortgagor  may 
bring  his  action  on  the  bond  without  attempt- 
ing to  foreclose  the  mortgage.  Boosevelt  v. 
Carpenter,  28  Barb.  426. 

n.  New  promise. — When  the  complaint 
is  upon  the  original  demand,  and  the  defend- 
ant sets  up  the  statute  of  limitations,  the  new 
promise  or  acknowledgment  may  be  given  in 
evidence  without  its  being  alleged  in  the 
pleadings.  Esselstyn  v.  Weeks,  12  N.  Y.  (2 
Kern.),  635 ;  S.  G.  2  Abb.  272 ;  Rev*g  S.  0. 
2  £.  D.  Smith,  116.  But  where  the  original 
debt  was  released  and  afterwards  revived  by 
a  new  promise,  the  action  must  be  on  the  new 
promise.  Steams  v.  Tappin,  5  Duer,  294. 

Where  the  agreement  is  changed,  it  must  be 
counted  on  as  modified.  Holmes  v.  Holmes,  9 
N.  Y.  (5  Seld.),  525 ;  Aff 'g  S.  G.  12  Barb.  137. 

0.  Lljunction  bond.  —  The  bond  given 
on  obtaining  an  injunction  affi>rds  ample  rem- 
edy for  any  damages  sustained  by  the  defend- 
ant, and  he  must  resort  to  an  action  upon  it 
for  indemnity.  HaJl  v.  Fisher,  20  Barb.  441. 

P'  Receiver. — And  where  a  receiver  has 
obtained  a  judgment,  a  person  at  whose  in- 
stance such  receiver  was  appointed^  cannot 
bring  a  suit  for  the  same  matter.  Tinkham  v. 
Barst,  24  How.  246;  S.  G.,  before,  15  How 
204;  Aff'd,31Barb.  407. 


n.  Separating  Causes  of  Acttion. 


a.  General  distinction.— The  true  dis- 
tinction between  demands  or  rights  of  action 
which  are  single  and  entire,  and  those  which 
are  several  and  distinct  is,  that  the  former  im- 
mediately arise  out  of  one  and  the  same  act  or 
contract,  and  the  latter  out  of  different  acts  or 
contracts.  Where  the  business  of  shi^  carpen- 
try was  carried  on  in  one  part  of  a  building  by 
two  of  the  partners  in  a  firm,  and  the  business 
of  ship  chandlenr  in  another  part  of  the  same 
bnilding  under  the  direction  of  a  third  partner, 
separate  books  of  account  were  kept  in  the  two 
branches  of  business;  work  was  done  and 
materials  were  furnished  from  the  carpentry 
branch  of  the  business,  and  goods  sold  from 


the  ship  chandlery  branch  of  the  business  to 
the  same  brie..  Held,  that  the  two  accounts 
did  not  furnish  an  entire  claim,  and  a  recovery 
on  one  account  no  bar  to  an  action  on  the  other 
account.  Secor  v.  Sturgis,  2  Abb.  69;  Aff'd, 
16  N.  Y.  (2  Smith),  548.  See,  also,  PhUlips  v. 
Berick,  16  Johns.  136.  In  a  suit  upon  a 
church  subscription  to  pay  so  much  yearly, 
all  the  instalments  that  are  due  must  be  in- 
cluded in  the  suit.  Btformed  Protestant  Dutclh 
Church  of  Westfield  v.  Brown,  54  Barb.  191. 

h.  Hule. — Where  the  demands  are  sepa- 
rate and  distinct,  separate  actions  may  bo 
brought ;  and  if  the  action  is  brought  on  sepa- 
rate transactions,  it  is  not  necessary  that  the 
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complaint  contun  items  of  all  the  truuactioiiB. 
Beekman  v.  Platner,  15  Barb.  550. 

c.  Betting  and  gaming.— Where  mo- 
ney is  lost  in  gaming  on  several  occasions,  8q>> 
arate  actions  mar  be  brought.  Bette  t.  Hul- 
man,  15  Abb.  184 

d.  Goods  sold.  —  Where  the  soit  is 
brought  upon  a  large  bill  of  items,  and  only  a 
portion  of  them  proved  and  judgment  taken 
for  the  amount  proved,  it  will  bar  an  action 
on  the  remainder.  Phillips  v.  Berick,  16 
Johns.  136;  Stevens  y.  Lockwood,  13  Wend. 
644.  But  he  may  bring  an  action  for  soods 
sold  on  several  occasions,  and  afterward  bring 
another  action  for  goods  sold  at  an  earlier 
date ;  that  is,  where  the  second  transaction  is 
not  a  part  of,  and  did  not  grow  out  of  the  first. 
Staples  V.  Goodrich,  21  Barb.  317.  See  Cas?^ 
man  v.  Bean,  2  Hilt.  340,  and  Cfuer^sey  v. 
Carver,  8  Wend.  492. 

In  order  that  the  former  action  would  be  a 
bar  to  any  future  action,  the  rieht  to  bring  the 
suit  must  exist  at  the  time,  and  there  must  be 
an  opportunity  and  a  court  to  enforce  the  rem- 
edy. Matthews  v.  Duryee,  4  Reyes,  525. 

An  entire  and  indivisible  demand  cannot  be 
split  up  so  as  to  form  a  basis  of  two  actions. 
Draper  v.  Stouvenel,  38  N.  Y.  (11  Tiff.;,  219. 
See  Staples  v.  Goodrich,  (and  cases  there 
cited),  21  Barb.  317.  So  in  an  action  of  tres- 
pass, in  taking  goods,  separate  actions  cannot 
be  brought  for  the  several  articles.  Farrington 
V.  Payne,  15  Johns.  432.  So,  too,  where  sev- 
eral articles  are  sold  and  delivered  at  the  same 
time,  only  one  action  will  lie.  Smith  v.  Jones, 
id.  229.'  And  also,  where  the  sale  is  one,  but 
the  deliveiy  is  in  different  parcels.  Miller  v.. 
Covert,  1  Wend.  487 ;  and  where  he  obtains  a 
judgment  for  a  part,  he  cannot  set  off  the  re- 
mainder in  another  action,  id.  But  if  he  is 
sued  for  the  price  of  an  article  sold,  he  may 
set  up  breach  of  warranty  in  that  action,  or  he 
may  bring  another  suit.  Cook  v.  Mosely,  13 
Wend.  277. 

e.  Breaxjh  of  covenant.— Where  a  sin- 
gle covenant  is  broken  in  more  than  one  par- 
ticular, an  action  cannot  be  brought  for  each 
separate  breach.  Coggins  v.  Bulwinkle,  1  £.  D. 
Smith,  434 ;  Bend&rnagle  v.  Cocks,  19  Wend. 
207.  See,  also,  Stuyvesant  v.  Mayor,  etc,,  cf 
New  York,  11  Paige,  414 ;  Aff 'g  S.  0.  1  N.  Y. 
Leg.  Obs.  101 ;  Fish  v.  FoUey,  6  Hill,  54. 
But  for  every  new  breach  a  new  action  may  be 
brought.  Crain  v.  Beach,  2  Barb.  120;  S.  C. 
Aff 'd,  2  N.  Y.  (2  Comst.),  86.  On  a  lease,  he 
may  sue  for  non-pavment  of  rent,  and  after- 
wards may  sue  for  the  penalty  of  holding  over 


on  a  sabsaqnent  miarter.  WiMam  v.  Lee, 
12  Q.  B.  521;  S.  0.  11  London  Law  Timei^ 
240. 

/.  Secority. — ^Where  the  defendant  wrote 
a  letter  promising  to  become  surety  for  rent, 
the  letter  was  shown  to  the  plaintiff,  but  no 
lease  executed ;  a  suit  brought  thereon  to 
recover  one  quarter's  rent  is  a  bar  to  any 
future  recovery,  as  it  was  an  agreement  to 
become  security  and  not  to  pay  rent,  and  but 
one  action  can  De  brought  for  damages  there- 
on. Waterbu/ry  v.  Orakam^  4  Sandf.  215. 

g.  Joint  actiona. — Joint  causes  of  action 
cannot  be  split  up  into  several  actions,  but  if 
any  of  the  joint  owners  refuse  to  join  in  the 
action,  they  must  be  made  defendants.  Coster 
V.  New  York  and  Erie  B.  JR.  Co.  6  Duer,  44 ; 
S.  G.  3  Abb.  332;  Bowdoin  v.  Coleman,  id. 
431 ;  S.  0.  6  Duer,  182.  But  the  objection 
must  be  taken  on  or  before  the  trial,  tb. 

But  the  defendant  may  allow  separate 
actions  to  be  brought,  either  by  giving  securi- 
ty to  pay  such  claim ;  Seoor  v.  I^rgis,  16  N. 
Y.  (2  Smith),  548^,  Aff'g  S.  G.  2  Abb.  69 ;  or 
by  confessing  a  judgment.  Cornell  v.  Cook,  7 
Gow.  310;  or  by  settling  with  one  of  such 
joint  owners.  Chck  v.  Keneda,  29  Barb.  120 ; 
or  by  insisting  on  an  amendment  striking  out 
one  of  the  joint  owners.  Carrington  v.  (Crock- 
er, 37  N.  Y.  (10  Tiff.),  336 ;  S.  G.  4  Abb.  N. 
S.  335 ;  4  Trans.  App.  230. 

h.  (jorporations. — ^In  suits  brought  by 
or  against)  a  corporation,  created  by  or  un- 
er  any  statute  of  this  State,  it  shall  not  be 
necessary  to  prove  on  the  trial  of  the  cause 
the  existence  of  such  corporation,  unless  the 
defendants  shall  have  alleged  in  the  answer 
in  the  action,  that  the  plaintiffs  (or  defend- 
ants, as  the  case  may  be)  are  not  a  corpora- 
tion. Laws  of  1864,  ch.  422,  p.  1006. 

•'.  Bill  of  sale. — A  bill  of  sale  of  a  canal 
boat 'will  not  transfer  to  the  purchaser  any 
title  to  a  cause  of  action  for  a  fraud  in  the 
sale  of  the  boat  to  any  former  purchaser. 
Binnard  v.  Spring,  42  Barb.  470. 

j.  Counterclaim. — Where  the  defend- 
Imt  sets  up  a  counterclaim,  the  plaintiff  may 
insist  upon  the  juij  passing  upon  the  merits 
of  such  counterclaim,  although  the  complaint 
is  dismissed.  Miller  v.  Freeborn,  4  Rob.  608. 

k.  Waiver. — The  rule  that  single  causes 
of  action  shall  not  be  divided,  is  for  the  inter- 
est of  the  debtor,  and  he  may  waive  it,  as  by 
agreeing  that  if  the  creditor  would  sue  upon 
only  a  part  of  his  claims,  he  would  pay  the 
whole,  m  case  judgment  was  recovered  upon 
snch  part.  MUU  v.  Garrison,  3  Keyes,  40. 
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§  14:1.  [119-]  Jf'^irst  pleading  to  be  eomplairU. 

The  first  pleading  on  the  part  of  the  plaintiff  is  the  complaint. 


\  14:/2.  [120.]  (Am'd  1851.)  ComplaifU  ;  what  to  contain. 

The  complaint  shall  contain  : 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court  in  which  the 
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action  is  brongbt,  the  name  of  the  county  in  which  the  plaintiff  desires  the 
trial  to  be  had,  and  the  names  of  the  parties  to  the  action,  plaintiff  and 
defendant. 

2.  A  plain  and  concise  statement  of  the  facts  constituting  a  cause  of 
action,  without  unnecessary  repetition. 

3.  A  demand  of  the  relief  to  which  the  plaintiff  supposes  himself 
entitled.  If  the  recovery  of  money  be  demanded,  the  amount  thereof  shall 
be  stated. 

Notes  Undbb  Subdivision  1. 


a.  Name  of  the  conrt. — If  the  name 

of  the  couct  does  not  appear  in  either  the 
summons  or  complaint,  the  court  wiU  not  en- 
tertain a  motion  to  amend  them.  Wardy, 
Stringham,  1  Code  R.  118.  But  if  stoted  in 
the  summons,  the.compUint  may  be  amended. 
Van  Namee  y.  PeobU,  9  How.  198;  Van 
Benthuysen  ▼.  Stevens^  14  id.  70. 

h.  Venue. — Although  a  place  of  trial  is 
named  in  the  summons,  yet  U  the  complaint 
omits  it,  the  latter  is  defectiye.  Hatchkias  t. 
Crocker,  15  How.  336;  Daviaon  ▼.  Powell,  13 
id.  287 ;  MerriU  v.  GHnneU,  10  id.  31 ;  S.  C. 
12  N.  Y.  Leg.  Obs.  286.  But  the  defect  may  be 
amended.  See  same  cases.  In Z>eopo2(2Y.  Pop- 
penheimer,  1  Code  R.  39,  the  complaint  was 
entitled  in  the  New  York  common  pleas  with- 
out giving  any  other  reference  to  the  county, 
and  the  court  heid  it  sufScient.  The  proper 
mode  of  taking  advantage  of  a  defect,  as 
name  of  the  county,  is  by  motion  to  set  aside 
the  complaint  as  irregular.  HaU  y.  HtmUey, 
1  Code  R.  N.  S.  21  (n.),  and  cases  above  cited. 
The  motion  to  strike  out  may  be  made  in  the 
judicial  district  where  the  action  is  triable. 
Hotehkiss  v.  Crocker,  V  How.  336. 

c.  Parties,  names  of. — ^The  names  of 

all  the  parties,  plaintiff  and  defendants, 
should  be  fully  stated  in  the  caption,  but  it 
will  be  sufficient  if  they  are  stated  in  the 
body  of  the  complaint  in  a  manner  to  be  un- 
derstood "  by  a  person  of  common  under- 
sUnding."  HiU  v.  Thacter,  3  How.  407;  S. 
C.  2  Coae  R.  3 ;  and  on  all  occasions  ajfter  the 
parties  have  been  first  named,  it  is  sufficient 
to  describe  them  by  the  terms  "the  said 
plaintiff,"  and  "  the  said  defendant."  Davison 
V.  8atage,  6  Taunt.  121 ;  S.  C.  1  £.  C.  L. 
537 ;  Stefoenson  v.  Hunter,  6  Taunt.  406 ;  S. 
C.  2  Marsh:  101;  Staniey  v.  Chappdl,  8 
Cow.  235.    But  if  the  plaintiff  is  ignorant  of 


the  true  name  of  the  defendant,  he  may  be 
designated  by  any  name.  Code,  §  175;  and 
he  mi^  give  two  fictitious  names.  Frank  v. 
Levi,  0  Rob.  599.  If  known  by  two  names, 
he  may  be  sued  by  either.  Eagleston  v.  Son, 
id.  640. 

d.  Wrong  name,  remedy.— The  only 

way  of  presenting  as  a  defence  the  misnomer 
of  the  plaintiff  is,  under  the  Code,  by  answer. 
If  not  so  set  up  it  is  not  available  on  the 
trial.  Traver  v.  Eighth  Avenue  R,  B,  Co,  6 
Abb.  N.  S.  46 ;  S.  C.  3  Keyes,  497 ;  3  Trans. 
App.  203.  See  Bank  of  Havana  v.  Magee, 
20  N.  Y.  (6  Smith),  355;  Aff'g  S.  C.  7  Abb. 
134,  sub  nom.  Bank  of  Havana  v.  Wich- 
ham ;  16  How.  97.  It  may  be  corrected  on 
the  trial  or  aflerwards,  or  biefore  the  trial,  by 
amendment.  Barnes  v.  Perrine,  9  Barb.  202 ; 
S.  C.  15  id.  250;  S.  C.  Aff'd,  12  N.  Y.  (2 
Rem.),  18.  Where  the  defendant  is  sued  by 
a  wrong  name,  his  remedy  is  by  plea  in  abate- 
ment, and  he  cannot  move  to  have  the  pro- 
ceedings set  aside.  Miller  v.  Stettiner,  22 
How.  518 ;  S.  C.  7  Bosw.  692 ;  contra,  EllioU 
V.  Hart,  7  How.  25 ;  Dole  v.  MatUey,  11  id. 
138.  In  such  case,  if  the  defendant  appears 
in  the  action  by  attorney,  generally,  it  waives 
the  irregularity.  Bcucter  v.  Arnold,  9  How. 
445.  The  notice  of  motion  to  amend  the 
error  should  be  signed  as  attorney  for  the 
motion.  Dole  v.  Manley,  above.  On  a  motion 
to  set  aside  the  writ  in  which  the  plaintiffs 
were  described  as  Walker  &  Co.,  the  court 
denied  the  motion,  and  held  that  non  constat, 
but  Walker  &  Co.  meant  the  plaintiff  alone, 
and  no  more  than  one  person.  Walker  v.  Par- 
kins,  14  Law  Jour.  R.  214  Q.  B. ;  9  Jur. 
665;  2  D.  &  L.  982 ;  1  New  Pract.  Cas.  199. 
See  Cooper  v.  Burr,  45  Barb.  9.  -See  ante. 
§  128  (ns). 


n.  Charaoteb  in  which  the  Plaimtifp  Sues. 


a.  (General  Rules,— Where  a  person 
brings  an  action  as  an  executor  or  adminis- 
trator of  a  deceased  person,  it  is  usual  to  so 
entitle  him  in  the  title  of  the  action,  though 
it  is  not  necessary  to  do  so.  But  the  com- 
plaint in  the  body  of  it  should  show  wheUier 
the  action  is  brought  in  his  individual  or  his 
representative  capacity.  A  complaint  com- 
mencing, A.  B.  administrator  of  the  goods  and 
chattels  of  C.  D.,  lately  of—  deceased,  plaint- 

24 


iff  in  this  action,  complains,  etc.,  is  a  descrip' 
Ho  persona  merely,  and  insufBcient  to  show 
that  the  [plaintiff  prosecutes  in  a  representor 
tive  capacity ;  it  must  be  regarded  as  a  com- 
plaint by  the  plaintiff  in  his  own  right. 
Sheldon  v.  Hov,  11  How.  11 ;  Forrest  v. 
Mayor,  etc,,  of  New  York,  13  Abb.  350 ; 
MerriU  v.  Seaman,  6  N.  Y.  (2  Seld.),  158 ; 
Rev'g  S.  C.  6  Barb.  330.  The  complaint 
should   state   facts   upon  which   issue  can 
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be  taken  as  to  the  representatiTe  capacity. 
Forrest  t.  Mayor,  etc,  of  New  Yori,  last 
cited.  And  where  he  is  described  in  the  title 
as  the  president  of  a  banking  association,  and 
ayers  that  he  prosecutes  the  action  for  the 
benefit  of  the  association,  it  is  sufficient  to 
know  that  the  action  is  prosecuted  for  and  in 
behalf  of  the  association.  i2oo^  t.  Price,  22 
How.  372.  If  there  is  no  allegation  of  the  kind, 
it  is  an  individual  action.  Hallett  v.  Harrower, 
33  Barb.  537.  So  where  the  action  was  brought 
by  an  executor,  the  moment  that  the  money 
was  had  and  received  by  the  defendant  for 
the  use  of  the  plaintiff  as  such  executor,  it 
was  sufficient  to  show  that  the  plaintiff  sues 
in  his  representative  character.  Scrantom  v. 
Farmers*  and  Mechanics*  Bank  of  Rochester, 
24  N.  Y.  (10  Smith),  424;  Aff'g  S.  C.  33 
Barb.  527. 

The  capacity  of  the  plaintiff  to  sue,  is  inde- 
pendent of  his  cause  or  action;  hence  a  gene- 
ral demurrer  under  the  6th  subd.  of  f  144 
will  not  reach  thi^  objection.  Bank  of  Low- 
ville  V.  Edwards,  11  How«216;  Bank  of  Ha- 
vana V.  Wickham,  16  id.  97 ;  S.  C.  7  Abb. 
134;  S.  C.  Aff'd,  20  N.  Y.  (6  Smith),  355. 
See  Johnson  v.  Kemp,  11  How.  186. 

h.  Trustee  or  agent.— If  the  plamtiff 

is  a  trustee  or  agent,  he  must  make  in  his  com- 
plaint a  positive,  issuable  averment  of  such 
trust,  and  show  his  authority  to  sue.  Freeman 
y .  Fulton  Fire  Insurance  Co,  14  Abb.  398 ;  S. 
C.  38  Barb.  247. 

Where  a  trustee  sues  in  his  own  right  in- 
stead of  his,  representative  capacity,  and  is 
defeated  in  the  action,  he  will  be  personally 
liable  for  costs.  Murray  v.  Hendrickson,  6 
Abb.  96;  S.  0.  1  Bosw.  635.    See  Assignee. 

c.  Junior. — ^The  addition  of  junior  is  mere 
matter  of  description.  People  y,  Chok,  14  Baah, 
259;  S.  C.  Aff'd,  8  N.  Y.  (4  Seld.),  67. 

d.  Surety. — The  addition  of  the  word 
surety  by  the  indorsers  of  a  note  does  not 
divest  them  of  the  rights  and  obligations  of  in- 
dorsers. Bradford  v.  Corey,  5  Barb.  461. 

e.  Assignee. — Where  the  plaintiff  sues  as 
assignee,  the  allegation  in  regard  to  the  assign- 
ment must  be  distinct  and  positive,  so  that  it 
can  be  put  in  issue.  But  he  need  not  state 
the  consideration,  or  whether  by  parol  or  in 
writing.  Martin  v.  Kanouse,  2  Abb.  330;  Vo- 

?tl  V.  Badcock,  1  id.  176 ;  Homer  v.  Wood, 
5  Barb.  371 ;  S.  C.  AffM,  23  N.  Y.  (9  Smith), 
350;  and  the  allegation  must  be  such  as  to 
show  a  right  of  recovery  in  the  plaintiff.  Pdl- 
mer  v.  Smedley,  6  Abb.  205;  S.  G.  AffM,  28 
Barb.  468.  If  the  assignment  was  by  a  corpo- 
ration, he  need  not  allege  that  the  officers  had 
authority  to  assign.  Nelson  v.  Eaton,  16  Abb. 
113;  S.  C.  26  N.  Y.  (12  Smith),  410.  The 
allegation  of  ownership  in  the  plaintiff  is  a  con- 
clusion of  law,  and  demurrable.  Thomas  v. 
Desmond,  12  How.  321.  See  Russell  v.  Clapp, 
7  Barb.  482 ;  S.  C. 4  How.  347;  3  Code  R.  64; 
HoUtein  v.  Rice,  15  How.  1.  The  complaint 
should  show*ownership  or  right  of  action  in 
the  plaintiff,  and  by  such  allegations  that  they 
can  be  put  in  issue.  Parker  y,  Totten,  10  How. 


233.  See  also,  MeMurrayY.  Gifwrd, 5  id.  14; 
Bentley  v.  Jones,  4  id.  202.  As  to  the  form 
of  the  allegations,  see  Homer  v.  Wood,  15 
Bwb.  371 ;  S.  0.  Aff'd,  23  N.  Y.  (9  SmithX 
350;  FowUr  y.  New  York  Indemnity  Insur-- 
once  Co,  23  Barb.  143 ;  Martin  v.  Kanouse,  2 
Abb.  330 ;  Moranye  y.  Mudye,  6  id.  243 ; 
JSlaek  y.  Heath,  1  id.  331 ;  S.  0. 4  E.  D.  Smith, 
95 ;  PrindU  y.  Caruthers,  15  N.  Y.  (1  Smith); 
425. 

The  addition  of  the  words  assignee  of  "  I>," 
is  mere  surplusage.  Butterfidd  v.  Macomber, 
22  How.  150. 

/.  Survivor. — So  of  the  addition  of  the 
word  survivor  to  the  name  of  a  defendant  sued 
upon  a  joint  and  several  obligation.  Bogert  v. 
Vermilyea,  10  N.  Y.  (6  Seld.),  447 ;  Aff 'g  S. 
C.  10  Barb.  32. 

g.  Executor  or  administrator. — It 

must  appear  from  the  complaint  of  an  execu- 
tor or  administrator,  as  such,  that  the  action 
is  by  him  in  his  representative  capacity,  and 
not  as  an  individual.  He  need  not  make  pro- 
fert  of  the  letters  testamentary  or  of  adminis- 
tration. He  may  use  them  on  the  trial  as  evi- 
dence to  establish  his  title.  Bright  y.  Currie,  5 
Sandf.  433;  S.  C.  10  N.  Y.  L^.  Obs.  104; 
Welles  y.  Webster,  9  How.  251. 

A  complaint,  which  alleged  that  the  plaintiff 
is  the  executor  of  the  last  will  and  testament  of 
A.,  deceased ;  that  he  had  been  duly  and  legally 
authorized  to  act  as  such  executor,  and  that  de- 
fendant was  indebted  to  him  as  such  executor, 
was  held  sufficient,  on  a  demurrer,  assigning 
for  cause,  want  of  capacity  to  sue.  WeUs  v. 
Webster,  9  How.  251.  A  complaint  which 
commenced  with  a  description  of  the  plaintiff, 
as  follows :  "  A.  B.,  executor  of  the  last  will 
and  testament  of  O.  D.,  deceased,  plaintiff  in 
this  suit,"  and  continued  with  a  statement  of 
a  cause  of  action  accruing  to  the  plaintiff  per- 
sonally, was  held,  befoi-e  the  Code,  not  to  make 
the  action  one  by  the  plaintiff,  €u  executor,  so 
as  to  admit  a  defense  of  a  set-off  against  the 
plaintiff's  testator,  or  to  allow  a  judgment 
against  the  plaintiff,  as  executor,  to  be  levied 
of  his  testator's  goods.  Merritt  v.  Seaman,  6 
N.  Y.  (2  Seld.),  168;  Rev'g  S.C.  6  Barb.  330. 
See  Renaud  v.  Consdyea,  4  Abb.  280 ;  S.  C. 
Aft''d,  5  Abb.  346.  The  words  executor,  etc., 
following  the  name  of  the  plaintiff,  are  a  mere 
descripHo  persona,  and  surplusage,  id. ;  and 
since  the  Code,  it  has  been  held,  that  a  coiu- 
plaint  commencing  **  A.  B.,  administrator  of 
the  goods,"  etc.,  is  insufficient  to  show  that 
the  plaintiff  prosecutes  in  a  representative  ca- 
pacity. Sheldon  Y.  Hoy,  11  How.  12;  RootY, 
Price,  22  id.  372;  Butterfield  v.  Macomber, 
id.  150;  Hallett  v.  Harrower,  33  Barb.  537. 
To  show  that  fact,  the  word  as  is  indispenKa- 
ble.  Henshall  v.  Roberts,  5  East.  150.  The 
complaint  must  aver  that  the  plaintiff  is  an 
administrator,  and  has  been  regmarly  appoint- 
ed by  the  surrogate  of  some  county  m  this 
State;  because  it  is  a  material  and  traversable 
fact,  and  must  be  stated  in  such  form  as  to 
tender  an  issue  to  the  other  party.  Sheldon  v. 
Hoy,  11  How.  12.   It  seems  that  it  must  also 
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ooDtain  a  particular  statement  of  the  time  and 
place  of  granting  and  the  name  of  the  officer 
Dj  whom  administration  was  granted,  id.  A 
mere  averment  that  he  was  duly  appointed  ad- 
ministrator of  the  goods,  etc.,  is  not  sufficient. 
Beach  v.  King,  17  Wend.  197 ;  GiUeH  v.  Fair- 
ckOd,  4  Denio,  80;  WhiU  v.  Joy,  13  N.  Y. 
(3  Kern.),  83 ;  Rev'g  S.  G.  11  How.  36,  sub 
nom.  White  y.  MUea;  Chautaugue  County 
Bank  v.  White,  6  N.  Y.  (2  Seld),  236; 
Rev'g  S.  G.  6  Barb.  539.  So  a  complaint  which 
averred  that  the  plaintifi'  "  had  been  duly  ap- 
pointed and  qualified  by  the  surrogate  of  the 
county  of  New  York,  to  act  as  sole  execu- 
tor," etc.,  was  held  not  sufficient.  Forrest 
V.  Mayor,  etc,,  of  New  York,  13  Abb.  350. 
But  where  it  averred  the  cause  of  action  to  be 
due  the  plaintiff  €u  executor,  it  was  held  suf- 
ficient to  show  that  plaintiff  sued  in  his  rep- 
resentative capacity.  Scrantam  v.  Farmert^ 
Bank  ofBochester,  33  Barb.  527 ;  S.  G.  Aff'd^ 
24  N.  Y.  (10  Smith),  424. 

A  complaint  against  administrators,  which 
described  the  plaintiffs  (w  administrtxtors, 
and  chai*^d  that  the  defendant's  intestate  in 
his  life  Ume,  was  indebted  to  the  plaintiffii, 
but  did  not  allege  that  the  promises  were 
made  in  the  life  time  of  the  plaintiff's  intes- 
tate, nor  to  him,  nor  even  to  the  plaintiffs,  as 
administrators,  was  held  to  be  by  the  plaintiffs 
in  their  individual,  and  not  in  their  representa- 
tive character ;  although  it  concluded,  to  the 
damage  of  the  said  plaintiffs,  as  administrn^ 
tors,  etc.  TToreienv.  TrortA»fi^fon,2Barb.368. 

A.  Foreign  executor  or  adminis- 
trator is  one  appointed  under  the  laws  of  a 
sister  State;  and  he  cannot  sue  in  his  repre- 
sentative character  in  the  courts  of  this  State. 
This  disability  only  attaches  to  the  person, 
and  not  to  the  subject  of  the  action.  Petersen 
V.  Chemical  Bank,  32  N.  Y.  (5  Tiff.),  21 ; 
S.  G.  29  How.  240,  sub.  nom.  Peterson  v. 
Chemkal  Bank;  Aff'g  S.  G.  2  Rob.  605;  27 
How.  491.  Nor  as  a  general  rule  can  he  be 
sued,  as  such.  VermUya  v.  Beatty,  6  Barb. 
429 ;  Smith  v.  Webb,  1  id.  230.  See  Ser6  v. 
Coit,  5  Abb.  481;  Warren  v.  Eddy,  13  id. 
28 ;  S.  G.  32  Barb.  664;  OuUck  v.  Gidiek,  21 
How.  22 ;  S.  G.  33  Barb.  92 ;  Bobbins  v.  Wells, 
26  How.  15 ;  S.  G.  18  Abb.  191 ;  1  Rob.  666. 

It  is  well  settled  that  courts  of  this  State 
will  not  take  notice  of  letters  testamentar}'  or 
of  administration  granted  abroad;  hence,  a 
complaint  must  allege  the  appointment  to  be 
by  a  surrogate  of  this  State .  Morrell  v .  Dickey, 
1  Johns.  Gh.  153 ;  Williams  v.  Storrs,  6  id. 
353;  CampbeUy,  Tousey,  7  Gow.  64;  Vroom 
V.  Van  Home,  10  Paige,  550.  As  to  an  action 
by  the  assignee  of  an  executor,  see  Petersen^, 
Chemical  Bank,  32  N.  Y.  (5  Tiff.),  21 ;  S.  G. 
29  How.  240,  sub  nom.  Peterson  v.  Chemioal 
Batik;  Aff'g  2  Rob.  605 ;  27  How.  491.  As 
against  an  executor  de  son  tort,  Campbell  y. 
Tousey,  7  Gow.  64 ;  McNamara  v.  Dwyer,  7 
Paige,  239 ;  Montalvan  ▼.  Clover,  32  Barb. 
190 .  As  to  a  foreclosure  of  a  mortgage,  AveriU 
V.  Taylor,  5  How.  476;  S.  G.  1  Gode  R.  N.  S. 
213.   The  State  and  county  in  which  an  execu- 


tor or  administrator  was  appointed,  is  a  mate- 
rial and  traversable  averment.  It  should  be 
truly  stated.  Steph.  PI.  288;  Bightmyer  v. 
Baymond,  12  Wend.  51 ;  Morgan  v.  Lyon,  id. 
265.  The  time  of  the  appointment  must  be 
stated.  See  Bing  v.  Boxbrough,  2  Gr.  &  J. 
418;  S.  G.  2  Tyrw.  468. 

t.  In&nt  plaintiff. — The  complaint  of 
an  infant  plamtiff,  suing  by  guardian,  must 
allege,  in  a  traversable  form,  the  due  appoint- 
ment of  such  guardian.  Grantmany.  Thrall, 
44  Barb.  173 ;  Hulbert  v.  Young,  13  How. 
413.  A  complaint  which  alleged,  <*  A.  B.  an 
infant  under  the  age  of  21  years,  plaintiff,  by 
G.  D.,  his  guardian,  complains,"  etc.,  is  not 
sufficient,  Mcause  not  alleging  how  he  is 
guardian,  id.  So  one  entitled,  "F.  G.  by 
J.  G.,  his  guardian,"  but  not  alleging  infancy 
of  the  plaintiff,  or  that  the  guardian  was  duly 
appointed.  Gfrantman  v.  Thrall,  44  Barb. 
173.    See  Sere  v.  CoU,  5  Abb.  481. 

i-  Public  officer. — In  an  action  brought 
by  a  public  officer,  in  his  official  capacity, 
and  in  his  own  name,  with  the  addition  of  the 
name  of  his  office,  the  complaint  must  show 
by  proper  averments,  that  the  claim  is  made 
by  the  officer  as  such,  and  not  as  an  individ- 
ual. Guthrie  y.  Fiske,  3  Stark,  151.  A 
complaint  concluding,  the  plaintiffs,  "  so  beings 
and  being  duly  nominated  public  officers  as 
aforesaid^"  held,  a  sufficient  averment  that 
they  were  such  public  officers.  Steward  v. 
Greaves,  10  M.  &  W.  711.  See  Davidson  v. 
Bower,  4  Man.  &  Gr.  626 ;  S.  G.  5  Scott  N. 
R.  639.  A  public  officer  may  sue,  adding  his 
title  without  setting  out  in  his  complaint  the 
facts  which  show  his  election  and  qualification. 
KeUy  V.  Breusing,  33  Barb.  123 ;  Aff'g  S.  G. 
id.  601. 

k.  Commissioners  of  highways.-- 

In  an  action  for  a  penalty,  by  commissioners 
of  highways,  a  complaint  which  described  the 
plaintiffs  as,  "  A.  B.  and  G.,  commissioners  of 
highways  of  the  town  of  Lisbon,"  bul  did 
not  in  any  other  manner  allege  that  the  suit 
was  brought  by  the  plaintiffs  in  their  official 
character,  or  that  they  were  commissioners 
of  highways,  or  that  they  complained  as 
such,  and  did  not  demand  judgment  in  favor 
of  the  plaintiffs  as  such  commissioners,  was 
held  to  be  a  pleading  in  favor  of  the  plaintiffs 
in  their  individual  character,  and  as  such  did 
not  entitle  them  to  recover,  as  commissioners. 
Gould  V.  Glass,  19  Barb.  179.  And  see  Mer- 
ritt  V.  Seaman,  6  N.  Y.  (2  Seld.),  168;  Rev'g 
S.  G.  6  Barb.  330 ;  Ogdensburg  Bank  v.  Van 
Bensselaer,  6  Hill,  240 ;  Delafield  v.  Kinney, 
24  Wend.  345 ;  Hunt  v.  Van  Alstync,  25  id. 
605.  But  a  complaint  entitled,  *<  F.  H.  &  J., 
commissioners  of  highways,"  and  commenc- 
ing, *'  the  plaintiffs,  commissioners  of  high- 
ways, complain,"  was  held  sufficient  to  allow 
proof  of  a  cause  of  action  in  the  plainti£&,  as 
commissioners.  Fowler  v.  WesteneU,  17  Abb. 
59 ;  S.  G.  40  Birb.  374. 

I  Loan  oommissionera^Under  the 

act  of  April,  1837.  See  Plumtree  v.  DraU,  41 
Barb.  333. 
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m.  Supervisor. — ^A  complaint  entitled, 
A.  B.,  supervisor  of  the  town  of  North 
Hempstead,  against  C.  D.,  and  commencing, 
"  the  complaint  of  the  plaintiff  above  named, 
as  supervisor  as  aforesaid,  shows,"  etc.,  was 
held  sufficient.  Smith  v.  Levinua,  8  N.  T.  (4 
Seld.),  472. 

n.  Joint  stock  company.— A  com- 
plaint in  an  action,  by  an  officer  of  a  joint 
stock  company,  under  the  act  of  1849,  must 
allege  that  the  company  is  a  joint  stock  com- 
pany or  association,  consisting  of  more  than 
seven  shareholders  or  associates.  Tiffany  v. 
WUUams,  10  Abb.  204. 

0.  Bank. — ^Where  a  complaint  by  the 
president  of  a  bank  describes  the  plaintiff 
thus:  "A.  B.,  president  of,"  etc.,  and  then 
avers  that  he  prosecutes  the  action  for  the 
benefit  of  the  bank,  is  sufficient  to  indicate 
the  character  in  which  he  sues.  Bootr.Prioe^ 
22  How.  372. 

Banks  created  under  the  general  banking 
law  should  recite  the  title  of  the  act,  and  the 
date  of  its  passage,  under  which  proceedings 
were,  had  for  its  incoiporation,  which  is  re- 
quired by  2  R.  S.  459,  $  13,  which  is  retained 
by  §  471  of  the  Code.  Johnson  v.  Kemp,  11 
How.  186 ;  Bank  of  Havana  v.  Wickham,  16 
id.  97 ;  S.  C.  7  Abb.  134 ;  S.  0.  Aff 'd,  20  N. 
Y.  (6  Smith),  355,  sub  nom.  Bank  of  Havana 
V.  Magee. 

If  an  individual  banker  is  a  ooiporation  sole, 
he  may  take  any  corporate  name  he  may 
choose,  and  sue  in  that  name.  lb. 

p.  ReceiTOr. — In  an  action  by  the  re- 
ceiver of  an  insolvent  corporation  as  such,  it 
is  not  sufficient  to  aver  that,  on  a  day-  named, 
the  plaintiff  was  duly  appointed ;  but  the  facts 
showing  his  appointment  must  be  set  out,  and 
there  must  be  a  direct  averment  that  an  order 
was  made  by  the  court.  Crillet  v.  Fatrchiid,  4 
Denio,  80.  **  He  must  set  out  the  proceed- 
ings, so  that  the  court  may  see  that  the  ap- 
pointment was  legal."  In  such  a  case,  the 
appointment  of  the  receiver  is  a  part  of  the 
plaintiff's  title.  White  v.  Joy,  13  N.  Y.  (3 
Kem.),  83;  ReVg  S.  0.  11  How.  36.  See 
Chautauqua  County  Bank  v.  White,  6  N.  Y. 
(2  Seld.),  236;  Rev'g  S.  0.  6  Barb.  589; 
*  Bangs  v.  Mcintosh,  23  Barb.  591 ;  Tucker- 
man  v.  Brown,  11  Abb.  389 ;  S.  0.  AffM,  33 


N.  Y.  (6  Tiff.),  297.  But  the  complaint  need 
not  set  out  all  the  proceedings  of  the  appoint- 
ment. Thus  a'  complaint  was  hM  sufficient, 
which  allied,  *'  that  by  an  order  of  the  su- 
preme court  of  the  State  of  New  York,  made 
at  the  city  hall,  at  the  dty  of  New  York,  on 
the  5th  day  of  November,  1857,  the  plaintiff 
was  duly  appointed  receiver  of  the  Bowery 
Bank,  of  the  city  of  New  York,  upon  filing 
certain  security  therein  mentioned,  which 
said  security  was  duly  filed  on  the  6th  day  of 
November,  1857  ;  and  that  the  plaintiff  there- 
upon entered  upon  the  duties  of  his  appoint- 
ment, and  is  now  in  the  lawful  possession  of 
the  property  and  effects  of  said  buik  as  re- 
ceiver thereof."  Stuart  v.  Beebe,  28  Barb.  34. 
See  Coope  v.  Bowles,  28  How.  10 ;  S.  C.  18 
Abb.  442;  42  Barb.  87 ;  also.  Paten  v.  John^ 
son,  46  id.  24 ;  Rev'^  S.  C.  18  Abb.  301. 

Where  the  plaintiff  in  his  complaint  de 
scribed  himself  as  '*  having  been  duly  appoint- 
ed receiver  of  John  W.  Crane,  and  as  bringing 
this  suit  by  order  of  the  supreme  court,"  on 
demurrer,  for  cause,  the  plaintiff  does  not 
show  any  legal  capacity  to  sue,  it  was  held 
insufficient.  Vayton  v.  Connah,  18  How. 
326.  But  where  it  was  alleged  in  terms  that 
the  plaintiff  was  duly  appointed  receiver,  and 
the  objection  was  that  the  plaintiff  did  not 
show  with  sufficient  precision  how  he  became 
such,  heid  doubtful  whether  this  question 
could  be  raised  by  a  demurrer,  and  msi  the 
proper  remedy  seemed  to  be  by  motion  under 

9  160  to  have  the  complaint  made  more  defi- 
nite and  certain.  Chenof  v.  Fisk,  22  How. 
236.  See  People  v.  Waiker,  23  Barb.  304; 
S.  0.  2  Abb.  421;  Cruger  v.  Halhday,  3 
Edw.  Gh.  565;  S.  G.  ReVg  11  Paige,  314; 
People  ex  rd.  Crane  v.  Byder,  12  N.  Y.  (2 
Kem.),  433 ;  Rev'g  S.  G.  16  Barb.  370 ;  Fow- 
ler V.  New  York  Indemnity  Insurance  Co.  23 
Barb.  143;  Moranae r.  Mudge,  6  Abb.  243 ; 
Woodbury  v.  Saebrider,  2 id.  402;  Seri  r. 
Coit,  5  id.  481, 482 ;  Fairwers'  and  Mechan- 
ics'  Bank  v.  Empire  Stone  Dressing  Co.,  10 
id.  47 ;  S.  G.  5  Bosw.  275 ;  French  v.  WiOett, 

10  Abb.  99;  S.  G.  4  Bosw.  649;  Hoyt  v. 
Thoft^on's  Exr.  19  N.  Y.  (5  Smith),  207 ; 
Aff'g  8.  G.  4  Abb.  59,  sub  nom.  Hoyt  v. 
Shddon;  6  Duer,  661 ;  S.  G.  again,  3  Bosw. 
267,  sub  nom.  Hoyt  v.  Shddm. 


n.  Genebal  Rules. 


a.  When  permission  to  sue  mnst 

oe  alleged. — Where  leave  to  prosecute  is  a 
condition  precedent  to  a  right  of  action,  such 
permission  must  be  averred,  or  the  complaint 
will  fkil  to  show  a  cause  of  action.  Orahamy. 
Scripture,  26  How.  501 ;  e.  g.,  an  action  on  a 
judgment,  id.  So  an  action  aeainst  a  re- 
ceiver. Wynne  v.  Newhorough,  3  Brown,  G. 
G.  88 ;  S.  G.  1  Yes.  165 ;  Angel  v.  Smith,  9 
id.  335;  MerriU  v.  Mowitt,  16  Wend.  405; 
Chautauque  County  Bank  v.  Itisley,  19  N.  Y. 
(5  Smitii),  369.  So  one  against  a  oonmiittee 
of  an  habitual  drunkard.  Ball  v.  Taylor,  8 
How.  428.   See  Person  v.  Warren,  14  Bwb. 


488,  on  an  injunction  bond  filed  under  31st 
Rule  of  the  late  court  of  chancery,  ffiggins  v. 
AUen,  6  How.  30.  .  On  sheriff's  bond,  Bhine- 
lander  v.  Mather,  5  Wend.  102;  New  York 
CentrtU  Insurance  Co.  v.  Sc^ord,  10  How. 
344.  Against  the  estate  of  a  lunatic.  WiUiams 
V.  Estate  of  Cameron,  26  Barb.  172. 

Leave  of  the  court  to  continue  an  action  by 
or  against  the  representatives  of  a  deceased 
jMTty  is  equally  necessary,  whether  the  con- 
tinuance is  sought  before  or  after  the  expira- 
tion of  a  year.  Johnson  v.  WHUams,  2  Abb. 
229. 

I     h.  Action  on  a  bond,  etc.— It  cannot 
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be  set  up  as  a  defense  to  a  suit  upon  the  bond 
of  a  guardian,  either  by  demurrer  or  otherwise, 
that  such  suit  has  been  instituted  without  an 
express  order  of  the  court  in  which  the  bond 
was  taken,  directing  it  to  be  put  in  suit.  Cttd- 
dehaek  ▼.  Kenty  5  Paige,  92.  But  if  such  suit 
is  improperly  instituted,  the  court  in  which 
the  bond  is  filed  may,  on  motion,  restrain  the 
prosecution,  id.  Or  may  set  aside  the  proceed- 
mgs.  Hirris  v.  Hardy ^  3  Hill,  Z^Z^.Higgins 
y.  AUm,  6  How.  30. 

c.  Pennission  unneoessaxy.— Leaye 

of  .court  is  not  necessary  to  sue  on  an  under- 
taking given  pursuant  to  §  335.  New  York 
Central  Insurance  Co.  y.  National  ProtectUm 
Insurance  Co.  10  How.  344.  Nor  by  a  sheriff 
to  commence  an  action  for  the  recovery  of 
property  levied  on  by  him  under  an  attach- 
ment. KeUy  V.  Breueing,  33  Barb.  123;  Aff'g 
S.  C.  32  id.  601 

d.  Complaint  and  enimmons  must 
agree  as  to  parties. — AUen  v.  AUen,  14 

How.  248 ;  EUioUy. Hart,  7 id.  25 ;  Blanehard 
V.  Strait,  8  id.  83.  The  complaint  is  a  step 
in  the  action  subsequent  to  the  summons,  and 
a  variance  between  them  makes  it,  and  not  the 
summons  irregular.  Tuttle  v.  Smith,  14  How. 
395 ;  6  Abb.  329.  And  such  irregularity  should 
be  taken  advantage  of  by  a  motion  to  set  aside 
the  complaint,  id.  See  Voorhies  v.  Scofidd, 
7  How.  51 ;  Fidd  v.  Morse,  id.  12.  But  such 
motion  cannot  be  made  until  a  copy  of  the 
summons  has  been  served.  Freeman  v.  Young, 
3  Rob.  666.  Where  a  plaintiff  described  him- 
self, in  the  summons,  as  <*  administrator,''  and 
in  the  complaint  declared  generally,  without 
any  description,  hdd,  a  fatal  variance,  for  which 
the  complaint  was  set  aside.  Blanehard  v. 
StraU,  8  How.  83.  See  McMah4yn  v.  AUen,  12 
How.  39 ;  S.  C.  Aff 'd,  3  Abb.  89 ;  1  Hilt.  103 ; 
Eagle  v.  Fox,  28  Barb.  473 ;  S.  G.  8  Abb.  40. 
In  an  action  against  two  defendants,  where  the 
copy  summons  and  complaint  served  on  the  de- 
fendant Hart,  gave  the  name  of  the  defendants 
as  Isaiah  N.  Hart  and  Samuel  Spear,  and  the 
cop^  summons  served  on  defendant  Spear  gave 
their  names  as  Israel  N.  Hart  and  Samuel 
Spear ;  but  in  the  copy  summons  served  on  him 
they  are  named  Isaiah  N.  Hart  and  Samuel 
Spear,  the  .true  names  of  the  defendants  being 
Isaac  N.  Hart  and  Simon  Spear.  The  summons 
and  complaint  were  set  aside  for  irregular- 
ij^  as  to  each  defendant.  EUiott  v.  Hart,  7 
How.  25.  So,  where  a  summons  served  with- 
out a  complaint,  was  entitled  Hannah  AUen 
V.  Ebenezer  Allen,  and  the  title  of  the  com- 
plaint afterwards  served  was  Fanny  AUen  v. 

f  the  latter  being  the  true  name  of  the 

plaintiff;  hdd,  that  the  complaint  was  insu- 
lar, in  th%t  the  title  of  the  action  did  not  cor- 
respond with  the  summons,  and  that  the  plain- 
tiff, before  serving  the  con^plaint,  should  have 


moved  for  leave  of  the  oourt  to  amend  the 
Bumm<«8.  AUen  v.  Allen,  14  How.  248. 

e.  The  complaint  must  agree  wiih, 
the  summons,  as  to  the  nature  of 

the  action.— i^tdder  v.  WlwOoek,  12  How. 
208.  If  it  does  not,  the  complaint,  and  not 
the  summons,  will ^ be  deemed  irregular,  id. 
BoingUm  v.  LapTum,  14  id.  360 ;  Johnson  v. 
Paul,  id.  454 ;  S.  C.  6  Abb.  335,  (n.) ;  TuUle 
T.  SmUh,  id.  330;  S.  G.  14  How.  395 ;  Shafer 
▼.  Humphrey,  15  id.  564 ;  Davis  v.  Bates,  6 
Abb.  15 ;  CampbeU  v.  Wright,  21  How.  9 ; 
Bender  v.  Comstock,  4  Rob.  644.  And  this 
seems  to  be  the  rule  whether  the  summons  is 
served  with  or  without  the  complaint,  id. 
Tuttk  V.  Smith,  6  Abb.  330 ;  S.  G.  14  How. 
395.  But  see  Hemson  v.  Decker,  29  id.  385 ; 
Broum  v.  Eaton,  37  id.  325. 

/.  Waiver. — And  it  is  well  settled  that 
such  an  irregularity  is  not  waived  by  a  gen- 
eral i^pearance.  Brown  v.  Eaton,  37  How. 
325.  But  is  waived  by  a  demurrer  to  the 
complaint.  Campbell  v.  Wright,  21  How.  9. 

g.  When  objection  to  be  taken.— 

The  objection  that  the  complaint  and  sum- 
mons do  not  agree,  as  to  the  cause  of  action, 
cannot  be  raised  at  the  trial.  WiUet  v.  Stew- 
art, 43  Barb.  98.  Nor  before  a  copy  of  the 
summons  has  been  served.  FVeeman  v.  Young, 
3  Rob.  66^. 

h.  The  motion  for  relief. — On  a  motion 

to  set  aside  a  complaint  for  a  variance  from 
the  summons,  in  respect  to  the  demand,  the 
oourt  may  allow  the  plaintiff  to  amend  the 
sununons  and  retain  the  complaint.  Norton  v. 
Cary,  14  Abb.  364;  S.  0.  23  How.  469; 
Campbeil  v.  Wright,  21  id.  9 ;  McDonald  v. 
Walsh,  5  Abb.  68.  See  Dimn  v.  Blooming- 
dale,  14  How.  474;  S.  C.  6  Abb.  340,  (n.) 
But  where  in  such  case  defendant  moved  to 
set  aside  the  summons  instead  of  the  com- 
plaint, and  the  notice  of  motion  specifies  the 
irregularity,  and  also  asked  for  such  other  and 
furwer  relief,  etc.,  under  the  demand  of 
other  relief,  an  order  was  granted,  settine 
aside  the  complaint,  Boington  v.  Lapham,  14 
How.  360.  An  amendment  of  the  summons 
may  be  allowed,  on  appeal  from  an  order  set- 
ting aside  the  complaint,  where  the  statute  of 
limitations  would  become  a  bar  to  a  new 
action  in  case  of  discontinuance.  Tuttle  v. 
Smith,  14  How.  395 ;  S.  G.  6  Abb.  329. 

«.  Demand  of  Judgment.— Whether  a 

complaint  will  be  set  aside  because  the  sum 
therein  demanded  exceeds  that  specified  in 
the  summons,  guere.  Johnson  v.  Paul,  14 
How.  454;  S.  C.  6  Abb.  335,  (n.). 

J.  Date. — A  complaint  does  not  require  a 
date,  or  a  statement  of  the  time  when  the 
action  was  commenced.  Maynard  v.  Talcott, 
11  Barb.  569. 


Subdivision  2.  —  I.  Facto,  what  are  ? 


Definition. — The  term  facts  means  pre- 
cisely what  it  always  has,  when  applied  to 
the  subject  of  legal  pleadings.  Dews  ▼.  HoUhr 


kiss,  10  N.  Y.  Leg.  Obs.  281;  Carter  v. 
Koesley,  14  Abb.  147 ;  S.  0.  9  Bosw.  583. 
The  words,  "facts  constituting  a  cause  of 
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action/*  metn  thoM  heis  which  the  evidence 
upon  the  trial  will  prove,  and  not  the  evidence 
which  will  he  required  to  prove  the  existence 
of  the  facts.  Wooden  v.  Strew,  10  How.  48. 
Physical  facts,  not  condusions  of  law.  Lato- 
renee  v.  Wright,  2  Duer  673.  Real  traversable 
facts,  as  distinguished  from  propositions  of 
law.  Mann  v.  Morewood^  5  Swdf.  557. 

FaX3ts  for  the  JMxy.-^Negligence,  by  com- 
mon carriers  of  persons,  is  a  question  of  fact. 
Bernhardt  v.  Bensselaer  dt  Saratoga  R,  E.  Co. 
19  How.  199 ;  S.  C.  32  Barb.  165 ;  S.  C.  Aff 'd, 
23  How.  166 ;  Mangam  v.  Brooklyn  C%  E, 
R.  Co,,  36  Barb.  230;  S.  C.  Aff'd,  38  N.  Y. 
(11  Tiff.},  455 ;  NiehoU  v.  Sixth  Avenue  R. 
R.  Co.  id.  131 ;  Aff'g  S.  C.  10  Bosw.  260 ; 
MePadden  v.  New  York  Central  R.  R.  Co. 
47  Barb.  247 ;  Mettleetadt  v.  Ninth  Avenue 
R.  R.  Co.  4  Rob.  377 ;  S.  C.  32  How.  428 ; 
Ginnon  v.  New  York  and  Harlem  R.  R.  Co. 
3  Rob.  25.  By  parties  towing  boats.  Wooden 
V.  Austin,  51  Barb.  10.  Of  passengers,  Nich- 
ols V.  Sixth  Avenue  R.  R.  Co.  38  N.  Y.  (11 
Tiff.),  131 ;  Aff'g  S.  0.  10  Bosw.  260;  Gin^ 
nan  v.  New  York  and  Harlem  R.  R.  Co.  3 
Rob.  25.  Of  creditors  who  receive  from  their 
debtors  the  note  of  a  third  party  for  collection. 
Buckingham  v.  Payne,  36  Barb.  81.  Of  the 
parents  or  guardians  of  a  child.  McMgam  v. 
Brooklyn  City  R.  R.  Co.  36  Barb.  230 ;  S.  0. 


Aff'd,  38  N.  Y.  (11  Tiff.),  455.     By  a  guest 

~  "  N.  Y.  (7 

Smith),  HI;  Aff'g  S.  C.  1  Bosw.  321.    In 


at  an  inn.  Purvis  v.  Coleman,  21  N.  Y. 


the  management  of  a  steamboat.  FootY.  Wis- 
wall,  14  Johns.  304.  Of  bailee.  Tobin  v. 
Murison,  5  Moore's  P.  C.  R.  110.  Negligence 
is  always  relative  and  depends  upon  concur- 
rent circumstances.  Mettlestadt  v.  Ninth 
Avenue  R.  R.  Co.  4  Rob.  377 ;  S.  C.  32  How. 
428.  It  is  onl^  when  the  question  of  its 
presence  is  entirely  free  from  doubt,  that  the 
court  can  apply  the  law  without  action  of  the 
jury.  Bernhardt  v.  Rensselaer  and  Saratoga 
R.  R.  Co.  23  How.  166 ;  Aff'g  S.  0.  32Bart). 
165 ;  19  How.  199 ;  Wo\fkiel  v.  Sixth  Avenue 
R.  R.  Co.  38  N.  Y.  (11  Tiff.),  49;  S.  0.  5 
Trans.  A  pp.  217.  When  it  becomes  a  ques- 
tion of  law.  See  Calkins  v.  Barger,  44  Barb. 
424;  Ginnon  v.  New  York  dt  Harlem  R.  R. 
Co.  3  Rob.  25. 

Waste,  by  tenant.  McCoy  v.  Wait,  51 
Barb.  225. 

Fraud. — In  the  alteration  of  account 
books.  Kelly  v.  Indemnity  Fire  Insurance 
Co.  38  N.  Y.  (11  Tiff.),  322;  and  fraudulent 
representations.  \^rtot>i  v.  Voorhees,  26  Barb. 
127 ;  S.  C.  Rev'd,  23  How.  599,  (n.)  Fraud- 
ulent intent.  Byrd  v.  Hall,  2  Keyes,  646; 
Johnson  v.  MoneU,  id.  655  ;  Moss  v.  Riddle, 
6  Cranch,  351 ;  NichoU  v.  Pinner,  18  N.  Y. 

g  Smith),  295 ;  jGriffln  v.  OransUm,  1  Bosw. 
I ;  S.  C.  again,  5  id.  658  ;  Re-aff'd,  10  id. 
1 ;  Van  Neste  v.  Concver,  20  Barb.  547.  In- 
tent with  which  a  misdemeanor  is  committed. 
Miller  v.  People,  5  Barb.  203.  Election  or 
intention  is  a  fact,  and,  if  material,  should 
be  expressly  found.  Clift  v.  White,  12  N.  Y. 
(2  Kern.),  ftl9;  Ikv'g  S,  0,  16  Bvb.  70. 


See  Matter  of  OUver  LeeSOc^s  Bank,  21  N. 
Y.  (7  Smith),  9. 

Mortgage,  whether  fraudulent  or  not. 
Ostrander  v.  Fay,  2  Keyes,  586. 

AzeROy.—MeClune  v.  Cain,  2  Reyes, 
203. 

Diligent  iziquir7.---CafYoa  V.  Upton,  3 

N.  Y7(3  ComsO,  272;  Aff'g  S.  C.  2  Sandf. 
171.  But  due  dil^pence  is  a  mixed  question 
of  fact  and  law,  and  where  the  facts  are  ascer- 
tained, one  of  law  merely.  lb. 

Unlawild  oonversion.— CotTeS  v.  HUl, 

6  N.  Y.  (2  Seld.),  374.  Of  a  promissory  n6te. 
Decker  v.  Mathews,  12  N.  Y.  (2  Kern.),  313; 
Aff'g  S.  C.  5  Sandf.  439. 

Instigation  and  request  — ives  v. 

Hun^hreys,  1  £.  D.  Smith,  196. 

Reorganization.— jETyo^  v.  McMahon, 

25  Barb.  457. 

Indorsements  "made  as  surety."  Bow 
V.  Platner,  16  N.  Y.  (2  Smith),  562. 

'Neooamtj.—MeCuUaugh  v.  Moss,  5  De- 
nio,  567. 

Possession.— PafdOfwv.Brottm,  15  Barb. 
590.  Actual  and  constructive.  C^CaUaghany. 
Booth,  6  Cal.  63. 

mioit  trade. — Ocean  Inswranee  Co.  v. 
Frands,  2  Wend.  64. 

Presentation  and  demand  for  pay- 
ment. Graham  v.  Machado,  6  Duer,  514. 

Ownership  by  purchase.— PrtmJZ^v. 

Caruthers,  15  N.  Y.  (I  Smith),  427.  Reputed 
ownership  of  a  bankrupt.  Edwards  v.  Scott, 
1  M.  &  6.  962;  2  Sc.  N.  R.  266. 

Seized  as  of  fde.-^Vigers  t.  Dean  of 
St.  PauTs,  14  Jur.  1017. 

Widow— son.— That  a  woman  is  the 
widow,  or  a  person  the  son  of  another,  naming 
him.  Semble,  Reg.  v.  Inh,  of  Aberdaron,  I 
New  Mag.  Gas.  51. 

Soundness  or  unsoundness  of  a  horse. 
Lewis  V.  Peaks,  7  Taunt.  153 ;  S.  C.  2  Marsh. 
431. 

The  completion  of  a  contract.— Dtf 

Ridder  v.  Mcknight,  13  Johns.  294. 

When  an  instrument,  bearing  no  date, 

was  made.  Coons  v.  Chambers,  1  Abb.  165. 

Usual  covenants,  what  are.  Bennett  y. 
Womack,  3  Oar.  &  P.  96. 

Reasonable  time.— It  always  depends 
upon  the  particular  circumstances  of  each  case. 
Gallagher  v.  White,  31  Barb.  92;  Conger  v. 
Hudson  River  Railroad  Co.  6  Duer,  375.  To 
present  a  bill  for  acceptance.  Fry  v.  Hill,  7 
Taunt.  397.  A  bill  of  exchange  for  payment. 
Van  Trcp  v.  McCullock,  2  Hill,  272.  In  which 
to  exercise  an  option.  Sagey,  Hazard,  6  Barb. 
179.  For  the  conveyance  and  delivery  of  goods 
by  a  common  carrier.  Conger  v.  Hudson  Riv- 
er Railroad  Co.  6  Duer,  375.  To  tax  costs. 
Burton  v.  Griffiths,  11  M.  &  W.  817.  To  make 
inquiry  respecting  markets,  etc.,  by  master  of 
vessel.  Lawrence  v.  Ocean  Insurafice  Co.  11 
Johns.  241 ;  S.  G.  Aff'd,  14  id.  46.  See  HaU 
V.  MerriU,  9  Abb.  116;  S.  0.  18  How.  38;  5 
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Boflw.  266;  also,  PiU  ▼.  Shew,  4  B.  &  Aid. 
206 ;  Tracey  r.  Hurdom,  3  B.  &.  C.  213 ;  T&' 
wnt  y.  BeU,  16  Law  Jour.  Rep.  M.  G.  31 ; 
Serle  v.  Norton,  2  M.  &  Rob.  401 ;  G^em  y. 
ffatnes,  1  Uilt.  254.  See  Jones  y.  Fowler,  37 
Hofy.  104. 

Reasonable  search  «nd  inquirj  for 

lost  documents.  Clark  y.  Otoevw,  18  N.  Y.  (4 
Smith),  434. 

Abandoxunent,  whether  accepted  or  not. 
Bdl  y.  Smith,  2  Johns.  98. 

Ordinary  oare  and  diligenoft  by  the 

master  of  a  yessel.  Aymar  y.  Attor,  6  Cow.  267. 


Seaworthy  or  tinseaworihy.— iS%er- 

wood  y.  Buffgke,  2  Sandf.  55 ;  Patnek  y.  Hal- 
lett,  1  Johns.  241 ;  Cliford  y.  Hunter,  3  Gar. 
k  P.  16. 

Deviation  of  a  yessel  tnm  the  yoyage  in- 
sured. Chad  y.  Sun  Mutual  Insurance  Co,  3 
Sandf.  26. 

Necessary  ftimiture.—  WiUson  t.EU 

Us,  1  Denio,  462;  Whitmarsh  y.  Angle,  3  Code 
R.  53;  S.  G.  Am.  Law  R^.  N.  S.  595. 

Usual  len^^th  of  a  voyage.  Mackay 

y.  Bhinelander,  1  Johns.  Gas. 


II.  Questions  of  Law. 


Account  stated.  — Whether  a  giyen 
state  of  facts  constitutes  an  account  stated. 
Lockwood  y.  Thorn,  11  N.  Y.  (1  Kern.),  170; 
Rey'g  S.  G.  12  Barb.  487. 

Sufficiency  of  a  notice  of  the  dishonor 

of  a  note,  where  Uiere  is  no  dispute  about  the 
facts.  Cayuga  Co.  Bank  y.  Warden,  6  N.  Y. 
(2  Seld.),  29;  S.  C.  9  N.  Y.  Leg.  Obs.  355, 
sub  nom.  Cayuga  County  Bank  y.  Worden ; 
DoU  y.  Gold,  5  Barb.  490;  S.  0.  7  N.  Y.  Leg. 
Obs.  247 ;  Farmert^  Bank  of  Bridgeport  y. 
VaU,  21  N.  Y.  (7  Smith),  485. 

Reasonable  notice  to  an  indorser  of 
non-payment.  Tindal  y.  Brown,  1  T.  R.  167 ; 
Williams  y.  Smith,  2  B.  &  Aid.  496 ;  ScheiM 
y.  Fai/rhain,  1  Bos.  k  Pul.  388. 

Probable  or  reasonable  cause  in  an 

action  for  malicious  prosecution.  BulkeUy  y. 
KeteUas,  6  N.  Y.  (2  Seld.),  384;  Rey'g  S.  G. 
4  Sandf.  450 ;  unless  there  is  a  dispute  as  to 
the  facts.^  Waldheim  y.  Sichel,  1  HUt.  45. 

Mortgage. — Whether  an  instrument  is  or 


is  not  a  mortgage.  Fa/irhamks  y.  BloomfiM, 
2  Duer,  349. 

Whether  a  receipt  is  a  bailment  or 
sale.  Wadswwth  y.  AUoott,  6  N.  Y.  (2  Seld.), 
64. 

Rescission  of  a  contract  of  sale. 

Healey  y.  Utly,  1  Gow.  345. 

Whether  an  assertion  is  a  warranty. 

Hawkins  y.  Pemberton,  35  How.  376;  S.  0 
6  Rob.  42. 

Negligeiice.  C»/ibtwy.  Bar^0r,44Barb. 
424 ;  CU^k  v.  Bankin,  46  Barb.  570. 

Fraud — where  there  is  no  dispute  about 
facts.  Sturtevant  y.  BaUard,  9  Johns.  337 ; 
Jennings  y.  Carter,  2  Wend.  446;  fraudulent 
mortgage.  EdgeU  y.  Hart,  9  >N.  Y.  (5  Seld.), 
213. 

Whether  eyidence  tends  to  establish  fVaud. 
Erwin  y .  Voorhees,  26  Barb.  127 ;  S.  G.  Rev'd, 
23  How.  599,  (n.) ;  Gage  y.  Parker,  25  Barb. 
141. 


m.  Mixed  Questions  of  Law  and  Fact. 


Necessaries,  or  not  necessaries,  is  a 
mixed  question  of  law  and  iact.  Wharton  y. 
Mackenzie,  5  Q.  B.  606. 

Compulsory    payment.   Commerddl 

Bank  of  Bochester  y.  City  of  Bochester,  41 
Barb.  341;  S.  G.  again,  42  id.  488;  S.  G. 
Aif'd,  41  N.  Y.  2  (Hand),  619,  (n.) 

Illegality  of  association.  Bansford  y. 
Copdand,  6  Adol.  k  El.  482. 

Seasonable  times.  Bdl  y.  Wardea,  Wil- 

les,  204. 

Duly  appointed  receiver.  QiOett  y. 

Fairchild,  4  Denio,  81 ;  White  y.  Joy,  13  N. 
Y.  (3  Kern.),  83;  Rey'g  S.  G.  11  How.  36, 
sub  nom.  White  y.  MUes.  Administrator. 
Beach  y.  King,  17  Wend.  197.  Dulj  conyened. 


People  ex  ret.  Hawes  y.  Walker,  2  Abb.  421 ; 
S.  G.  23  Barb.  304.  Duly  implies  regularity. 
Id. 

Due  course  of  law.  Backus  y.  Ship- 
herd,  11  Wend.  629 ;  Penniman  y.  Hudson, 
14  Barb.  579 ;  Thomas  y .  Woods,  4  Gow.  173 ; 
Cumpston  y.  McNair,  1  Wend.  457. 

Negligence.  Purvis  y.  Coleman,  21  N. 
Y.  (7  Smith),  111 ;  Aff'g  S.  G.  1  Bosw.  321 ; 
Foot  y.  Wiswall,  14  Johns.  304.  See  Tohin 
y.  Murison,  5  Moore's  P.  G.  Gas.  110. 

Whether  defects  in  articles  sold,  were 
yisible.  Birdseye  y.  Frost,  34  Barb.  367. 

Flagrant  nuisance.   Hente  y.  Long 

IslandBaOroad  Co.  13  Barb.  647,  (657). 


IV.  Conclusions  op  Law. 


Definition.— ''An  allegation,  if  a  legal 
conclusion  merely,  is  one  which  giyes  no 
facts,  but  matter  of  law  only.''  Hatch  y.  Peet, 
23  Barb.  575 ;  e.  g.,  "  that  a  party  did  execute 
a  lease  in  ftdl."  Id.  575. 

That  actions  "  were  discontinued."  lb. 


Unlawflilly.  Fletcher  y.  CaUhrop,  1 
^%w  Mag.  Gas.  541. 

That  an  act  "  is  unlawful."  Ensign  y.  Sher- 
man, 13  How.  37;  S.  G.  Rey'd,  14  id.  439. 

<< Unlawfully  withholds"  and  "lawful  ti- 
tle." Lmwrenee  y.  Wright,  2  Duer,  673.    But 
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see  WaUer  t.  Loekwood,  23  Barb.  228;  S.  G. 
4  Abb.  307 ;  Ensign  y.  Sherman,  14  How. 
439;  ReVg  S.  0.  id.  35. 

''In  yiolation  of  defendant's  agreement/' 
Schenck  t.  Naylor,  2  Duer,  675.    • 

"  Duly  authorized."  Myers  ▼.  Mack- 
ado,  6  Abb.  198;  S.  C.  14  How.  149. 

Liability.  Bex  ▼.  Upton-on-Seoem,  6  C. 
&  P.  133. 

Owner.  Adams  ▼.  HoUey,  12  How.  326. 
Sole  owner.  Thomas  ▼.  Desmond,  id.  321. 
See,  however,  Holstein  y.  iStce,  15  id.,  contra ; 
Davis  V.  Hoppock,  6  Duer,  254;  WaUer  y. 
Lockwood,  23  Barb.  228;  S.  0.  4  Abb.  307. 
'*  Holder  and  owner."  Broum  v.  JSydbnan,  12 
How.  313 ;  Witherspoon  v.  Van  Dolor,  15  id. 
266.  "  Lawful  holder."  Beach  y.  GaUnp,  2 
Code  R.  66.  See  Taylor  y.  C^^wre,  8  How. 
385.  <<  .B^ma /lie  holder  and  owner."  White 
y.  Broum,  14  id.  282. 

That  defendant,  as  owner,  was  bound  to  re- 
pair. Corey  v.  Mann,  5  Abb.  91;  S.  0.  14 
How.  163;  6  Duer,  679. 

That  goods  are  the  propertj  of  a  party. 
Broum  v.  Byckman,  12  How.  313. 

Indebtedness. — That  defendant  "is  in- 
debted," or  "  remains  indebted."  ChamherUn 
y.  Kaylor,  2  £.  D.  Smith,  134;  Hail  v.  South- 
mayd,  15  Barb.  32. 

That  an  indebtedness  arose  out  of  the  trans- 
action stated  in  the  complaint.  Broum  y.  Buck- 
ingham, 11  Abb.  387 ;  S.  G.  21  How.  190. 

Duty. — Thalt  it  is  the  duty  of  a  party  to 
do,  or  to  forbear  an  act.  City  of  Buffalo  y. 
HoUoway,  7  N.  Y.  (3  Sold.),  493;  AffV  S.C. 
14  Barb.  101 ;  Bex  v.  Everett,  8  B.  &  C.  114. 

Settlement. — ^That  a  settlement  had  no 
reference  to  the  claim  in  suit,  nor  was  the  same 
in  any  way  released  or  affected.  Jones  y.  PAcv- 
nix  Bank,  8  N.  Y.  (4  Seld.)  228. 

Obligation.— That  "  he  has  failed  to  ful- 
fill his  obligations."  Van  Schaick  y.  Winne, 
16  Barb.  89. 

Repeated  acknowledgments.  Bloodgood  y. 
Bruen,  8  N.  Y.  (4  Seld.),  366;  Rev'g  S.  C.  4 
Sandf.  427. 

Conveyance. — That  "  by  his  agreement, 
he  did  not  undertake  to  conyey  the  land  free 
from  all  incumbrances."  Warner  y.  Hatfield, 
4  Blackf.  394. 

That  the  aotS  of  the  defendant  are  con- 
trary to  statute.  Smith  y.  Lockwood,  13  Barb. 
209 ;  S.  0.  10  N.  Y.  Leg.  Obs.  232. 


Note. — ^Tbait  a  note  nerer  had  any  yalid- 
ity.  BurraU  y.  Bowen,  21  How.  378. 

'*  As  such  attorney."  Ex  parte,  Webb, 
1  New  Pr.  Gas.  213. 

That  ^  he  is  nearer  of  kin  than  another." 
PuUic  Administrator  y.  Watts,  1  Paige,  348 ; 
S.  C.  Rey'd,  4  Wend.  468. 

Tliat  '^the  refusal  was  ux^ust."  Matter 
of  PHme,  1  Barb.  340,  (352). 

Sum  due. — That  a  certain  sum  is  **  due." 
McKyring  y.  BuU,  16  N.  Y.  (2  Smith),  297. 
The  term  ''due  "  is  sometimes  used  to  express 
a  mere  state  of  indebtedness,  at  others,  the  fact 
that  the  debt  has  become  payable.  Allen  y. 
Patterson,  7  N.  Y.  (3  Seld.),  480. 

That  '*  the  said  sum  is  due  and  owing  to  the 
plaintiff."  Keteltas  y.  Myers,  3  £.  D.  Smith, 
83;  S.  0. 1  Abb.  403;  S.  0.  Rey'd,  19  N.  Y. 
(5  Smith),  231. 

Adverse  possession.  Munro  y.  Mer 
chant,  28  N.  Y.  (1  Tiff.),  19 ;  S.  0.  25  How. 
593,  (n.);  Rey'g  S.  C.  26  Barb.  385.  Where 
there  is  no  dispute  as  to  the  facts.  Bowie  y. 
Bralie,  3  Duer,  35. 

Assent. — To  a  sheriff's  n^ect  of  duty. 
Moore  y.  Westervelt,  27  N.  Y.  (13  Smith). 
234 ;  8.  0.  25  How.  277 ;  Aff'g  S.  C.  9  Bosw. 
558;  S.  C.  before,  21  N.  Y.  (7  Smith),  103; 
Rey'g  S.  G.  1  Bosw.  357.  See  S.  0.  2  Puer, 
59.  Of  partner.  Kemeys  y.  Bichards,  11  Barb 
312. 

Carrier. — ^Whether  a  carrier  is  bound  to 
know  the  contents  of  packages.  Berley  y .  New- 
ion,  10  How.  490. 

What  is  the  meaning  of  a  con- 
tract ?  Latham  y .  Westervelt,  26  Barb.  256 
Where  there  is  a  dispute  as  to  its  terms,  see 
Chapin  y.  Potter,  1  Hilt.  366. 

Trust. — That  certain  alleged  facts,  occur 
ring  in  a  foreign  State,  oonstitute  a  yalid  and 
subsisting  trust  by  the  laws  of  that  State. 
Throop  y.  Hatch,  3  Abb.  23. 

How  averred. — An  ayerment  of  a  con- 
clusion of  law  is  often  preceded  by  the  word 
therefore,  or  whereby,  or  thereby,  but  eithei 
of  these  words  do  not  necessarily  make  what 
follows  the  less  an  allegation  of  fact.  Pryce 
y.  Belcher,  3  C.  B.  91;  15  Law  Jour.  R.  305, 
C.  P.  For  the  effect  of  "whereby,"  see 
id.  Of  "  thereby,"  see  Brown  y.  MaUett,  5 
0.  B.  599,  (614);  and  of  "therefore,"  see 
Borrowe  v.  Milbank,  5  Abb.  28 ;  S.  G.  6  Duer, 
680. 


V.  Effect  of  Cebtaik  Allegations. 


The  fkcts  must  be  averred,  not  evi- 
dence.—See  Cahia  y.  Palmer,  17  Abb.  196. 
An  averment,  from  which,  if  submitted  to  a 
jury,  they  might  infer  a  cause  of  action  or 
defense,  is  not  sufficient.  It'  must  state  such 
facts,  as  that  the  law,  without  the  aid  of  a 
jury,  will  draw  the  conclusion  of  a  cause  of 
action  or  defense.  Page  y.  Boyd,  11  How. 
415.  Thus,  where  the  complaint  alleged  that 
pluntiff  had  exnended,  at  the  request  of  de* 


fendant,  in  the  purchase  of  merchandise, 
89,075 ;  that  defendant  had  since  paid  97,500 
on  account,  it  was  said  that  the  proof  that 
defendant  paid  97,500  of  the  plaintiff's  claim, 
when  stated  in  the  pleadines  is  not  equivalent 
to  an  allegation  that  defendant  was  so  liable, 
id.  So  an  averment  that  a  yessel  foundered 
at  sea,  without  any  collision,  or  any  storm, 
or  any  visible  cause,  is  not  equivalent  to  an 
ayerment  that  the  yessel  was  unseaworthy 
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when  ehe  commenoed  her  Toyage.  id.  An4 
in  an  action  for  a  breach  of  promise  of  mar- 
riage, where  the  complaint  did  not  directly 
allege  a  promise,  but  alleged  that  in  a  conver- 
sation between  the  parties  the  plaintiff  assert- 
ed, amon^  other  things,  that  he,  defendant, 
had  promised  to  marry  her,  and  that  defendant 
acknowledged  that  he  had  done  wrong  in 
promising  her  as  he  did,  and  hoped  she  would 
forgive  him,  but  that  if  he  should  man^ 
her  as  they  had  talked,  and  she  go  to  his 
home,  it  would  make  boUi  miserable  for  life. 
Held,  on  demurrer,  that  the  complaint  did 
not  show  any  promise  by  defendant.  Buzzard 
V.  Knapp,  12  How.  504. 

An  allegation  of  duty,  is  of  no  avail, 

unless  from  the  rest  of  tne  complaint  the 
facts  necessary  to  raise  the  duty  can  be  col- 
lected. C%  of  Buffalo  V.  HoUowayy  7  N.  Y. 
(3  Seld.),  49« ;  Aff'g  S.  C.  14  Barb.  101. 
See  note  to  §  160.  An  averment,  that  by  a 
certain  judgment  recovered  in  the  courts  of 
this  or  any  other  State,  or  fay  reason  of  a  cer- 
tain bond  executed  by  defendant,  he  was  in- 
debted to  the  plaintiff  in  a  given  sum,  or  owed 
any  other  duty,  does  not  contain  any  facts  of 
which  the  court  can  take  notice.  Throop  ▼. 
Hatch,  3  Abb.  23.  As  to  allegations  of  oro- 
ker's  duty,  see  Boorman  v.  jBroton,  3  Ad.  & 
B.  N.  S.  511. 

Allegation  that  an  act  is  unlawful. 

Where  a  complaint  does  not  state  any  other 
facts,  showing  that  the  particular  act  or  re- 
fusal of  the  party  which  is  complained  of,  is 
unlawful,  the  mere  adding  to  the  statement 
of  such  act  or  refusal,  the  epithet  of  unlaw- 
ful, will  not  be  a  sufficient  averment  of  its 
illegality,  where  the  act  is  indifferent  in  its 
nature,  and  not  evidently  wrong  or  criminal 
in  itself.  But  in  an  action  to  recover  the  pos- 
session of  land,  it  is  sufficient  on  that  point 
to  aver  that  the  plaintiff  is  owner  in  fee  sim- 
ple, etc.,  and  that  the  defendant  is  in  posses- 
sion, and  unlawfully  withholds  possession 
thereof.  Ensign  v.  Sherman,  14  How.  439 ; 
Rev'g  S.  C.  13  id.  35. 

Averment  of  "dnly."— An  averment 
that  a  meeting  was  duly  convened,  implies 
that  it  was  re^arly  convened,  and,  if  neces- 


sary to  its  regularity,  that  it  was  an  adjourned 
meeting.  People  ex  reL  Hawez  v.  Walker,  23 
Barb.  304 ;  S.  0.  2  Abb.  421.  An  averment 
that  the  trustees  had  been  duly  appointed, 
carries  with  it  the  inference  that  everything 
has  been  done  to  constitute  them  trustees  de 
jure  until  the  contrary  appears.  Cruger  v. 
Halliday,  11  Paige,  314 ;  Rev*g  S.  C.  3  Edw. 
Ch.  565.  So,  that  an  election  was  duly  and 
legally  held  pursuant  to  statute,  was  held  a 
sufficient  statement  of  the  time  when  the  elec- 
tion took  place,  and  that  it  was  on  the  day 
prescribed  by  law.  People  ex  reL  Crane  v. 
Byder,  12  N.  Y.  (2  Kern.),  433;  Rev'g  S. 
C.  16  Barb.  371.  That  a  policy  of  insurance 
was  duly  assigned,  indicates  that  the  assign- 
ment was  by  a  sealed  instrument,  and  a  consid- 
eration will  be  inferred.  Fowler  v.  New  York 
Indemnity  Insurance  Co.  23  Barb.  143 ;  S.  0. 
Rev'd,  pn  other  grounds,  26  N.  Y.  (12  Smith), 
422.  See  Morange  v.  Mudge,  6  Abb.  243. 
That  the  plaintiff  was  duly  authorized  to 
bring  the  action  is  not  an  allegation  of  fact. 
Myers  v.  Machado,  6  Abb.  198  ;  S.  C.  14  How. 
149.  If  duly  has  any  clear  le§al  signification, 
the  question  whether  an  act  is  duly  done,  is 
one  of  law,  and  must  be  determined  from  the 
facts.  Graham  v.  Machado,  6  Duer,  514. 
That  a  bill  was  "duly  protested  at  maturity*' 
is  sufficient  to  admit  evidence'of  demand,  neg- 
lect or  refusal  to  pay,  and  notice  of  non-pay- 
ment. Woodbury  v.  Saclrider,  2  Abb.  402. 
If  the  allegation  that  "a  guardian  duly  ap- 
pointed for  the  purpose  of  this  action,"  is  too 
general,  the  proper  course  is,  by  motion,  to 
make  it  more  definite,  not  by  demurrer.  Sere 
V.  Coit,  5  Abb.  481.  That  "  plaintiff  was 
duly  appointed  chamberlain''  was  held  suf- 
ficient on  demurrer.  Piatt  v.  Stout,  14  Abb. 
178.  A  finding  in  the  report  of  a  referee,  that 
a  corporation  "  duly  accepted"  a  bill,  is  to 
be  construed  as  importing  that  their  officer, 
who  signed  the  acceptance,  had  authority  so 
to  do.  Farmers*  and  Mechanics^  Bank  v.  Em- 
pire Stone  Dressing  Co.  10  Abb.  47  ;  S.  C.  5 
Bosw.  275.  That  an  execution  was  "duly 
issned,"  is  sufficient.  French  v.  Willet,  10 
Abb.  102;  S.  C.  4  Bosw.  649;  again,  10  id. 
566. 


VI.  Facts  to  be  Stated. 


Essential  allegationa-^The  office  of 

pleadings  is,  to  present  the  cause  of  action  on 
one  side,  and  the  defense  on-  the  other.  Bud- 
dington  v.  Davis,  6  How.  401.  It  must  ap- 
pear on  the  face  of  the  complaint  that  the 
debt  was  due  when  the  action  was  commenced. 
Maynard  v.  Talcott,  11  Barb.  569;  Hare  v. 
Van  Deusen,  32  id.  92;  Smith  v.  Holmes,  19 
K.  Y.  (5  Smith),  271 ;  McCulhugh  v.  Colby, 
4  Bosw.  603;  Wattson  v.  Thibou,  17  Abb. 
184.  Every  fact  which  the  plaintiff  must 
prove  to  maintain  his  suit,  and  which  the  de- 
•  fendant  has  a  right  to  controvert  in  his  answer, 
must  be  distinctly  stated.  Allen  v.  Patterson, 
7  N.  Y.  (3  Seld.),  478;  Bailey  v.  Byder,  10 
N.  T.  (6  Seld.),  363;  Sofford  v.   Drew,  3 
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Duer,  627 ;  S.  C.  12  N.  Y.  Le^.  Obs.  150 , 
McMillan  v.  Saratoga  dt  Washington  B.  B. 
Co.  20  Barb.  449 ;  Bristol  v.  Bensselaer  d^ 
Saratoga  B.B.Co.  9  id  158.  Whatever  is  un- 
necessary to  be  proved  on  the  trial,  need  not 
be  alleged  in  the  complaint.  Decker  v.  Ma- 
thews, 12  N.  Y.  (2  Kern.),  320;  Aff'g  S  C.  5 
Sandf.  439 ;  Bank  of  UniUd  States  v.  Smith, 
11  Wheat.  171.  It  need  not  affirmatively 
appear  on  the  face  of  the  complaint  that  the 
court  has  jurisdiction  of  the  person  of  the 
defendant  or  of  the  subject-matter  of  the 
action.  Konnig  v.  NoU,  8  Abb.  384;  S.  C.  2 
Hilt.  323.  Facts  which,  independent  of  the 
cause  of  action,  entitle  the  plaintiff  to  an 
order  of  arrest,  or  an  mjunction  until  tho 
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trial,  8h<m1d  not  be  stated  in  the  complaint, 
but  in  the  affidavits.  Sellar  y.  Sage,  12  How. 
531 ;  S.  G.  again,  13  id.  230 ;  Union  Bank  t. 
MoU,  6  Abb.  315  ;  Carwm  t.  FreOandy  6  N. 
Y.  (2  Seld.),  5eO ;  Rev'g  S.  C.  6  How.  241 ; 
Barker  t.  Russell,  11  Barb.  303 ;  S.  0. 1  Code 
R.  N.  S.  57;  Fidd  v.  Morse,  7  How.  12; 
Cheney  t.  G<»rhuU,  5  id.  467 ;  LeeY,  Elias, 
3  Sandf.  736;  S.  C.  1  Code  R.  N.  S.  116;  Seoor 
y.  Roome,  2  id.  1 ;  Barber  y.  Hubbard,  3  id. 
169 ;  Aff 'g  S.  C.  id.  156 ;  Gridley  y.  JlfcOum. 
ber,  id.  211 ;  S.  C.  5  How.  414;  Putnam  r. 
Putnam,  2  id.  64 ;  Atocha  y.  Garcia,  15  Abb. 
303;  S.  C.  24  How.  186 ;  Miner  y.  Tmy,  6 
How.  208 ;  S.  C.  1  Code  R.  N.  S.  384. 

In  actions  in  local  courts  of  general  juris^ 
diction  (e.  ^.,  the  New  York  superior  court), 
the  complaint  need  not  allege  facts  showing 
the  jurisdiction  of  the  court  oyer  the  person. 
Spencer  y.  Rogers  Looomotine  Works,  17 
Abb.  110;  S.  C.  8  Bosw.  612. 

Not  neoessary  to  alle^  &ot8  nec- 
essarily implied. — Thus,  m  an  action  of 
debt  on  a  bono^  conditioned  for  the  perform- 
ance of  the  award  of  £.,  where  the  defend- 
ant  answered  that  £.  made  no  award,  and 
plaintiff  replied  that  defendant  reyoked  the 
authority  of  £. ;  this  replication  was  held  to 
be  sufficient,  without  ayerring  notice  of  the 
revocation  of  E.'s  authority,  because  the 
words  "  reyoked  the  authority,"  implied  such 
notice.  Steph.  PI.  334;  Marsh  y.  BuUeel,  5 
Bam.  &  Aid.  507;  Frets  y.  Frets,  1  Cow. 
335  I.Allen  v.  Watson,  16  Johns.  205.  So,  if  a 
feoffment  is  pleaded,  it  is  not  necessary  to 
allege  liyery  of  seisin ;  so,  if  one  alleges  that 
he  is  heir  to  A.,  he  need  not  allege  that  A.  is 
dead,  id.,  tor  nemo  est  haeresvit>entis^  Broom's 
Legal  Maxims,  393.  But  the  term  heir,  is 
not  always  used  in  law  as  denoting  a  person 
whose  ancestor  is  dead;  often  to  denote  the 
heir  apparent.  Lockwood  y.  Jesup,  9  Conn. 
R.  272;  Ck>x  y.  Beltyhoorer,  11  Mo.  R.  142. 
A  general  averment,  that  a  bill  was  accepted, 
implies  that  the  acceptance  was  in  writing. 
Bank  of  Lowville  y.  Edwards,  11  How.  216. 
In  an  action  by  one  surety  against  another, 
it  is  unnecessary  to  aver  what  portion  the 
defendant  is  to  pay.  Van  Demark  v.  Van  De- 
mark,  13  How.  372.  Where  the  facts  stated 
imply  a  promise,  a  promise  need  not  be  al- 
leged. Cropsey  y.  Sweeney,  27  Barb.  310; 
Hall  y.  Souihmayd,  15  id.  32;  Farron  y. 
Sherwood,  17  N.  Y.  (Z  Smith),  227 ;  Berry  y. 
Fernandez,  1  Bing.  338 ;  Durnferd  y.  Messiter, 
5  Man.  &  S.  446.  In  an  action  upon  a  promis- 
sory note,  an  averment  ''that  the  note  was 
made  to  the  plaintiff,"  is  a  sufficient  ayerment 
of  ownership,  without  averring  a  delivery. 
Keteltas  v.  Myers,  19  N.  Y.  (5  Smith),  231 ; 
Rev'g  S.  C.  1  Abb.  403 ;  3  £.  D.  Smith,  83. 

The  oomplaint  should  not  antici- 
pate the  defense.  Van  Nest  v.  Talmage, 
17  Abb.  99  ;  but  it  may  do  so  in  certain  cases, 
as  where  a  statement  of  all  the  material  facts, 
out  of  which  the  cause  of  action  arises,  in- 
cludes those  facts  which  might  be  otherwise 
pet  up  as  a  prima  faci^  good  defense.    See 


Bracket  y.  Wilkinson,  13  How.  102 ;  Thow^ 
son  y.  Mifrford,  11  id.  273 ;  Van  Nest  y.  Tat- 
mage,  supra;  Wade  y.  Rusher,  4  hosw,  &Z7. 
The  sUtute  of  32,  Henry  YIII.,  ch.  1,  provided 
that  wills  made  by  femmes  covert  or  infants, 
were  of  no  effect ;  yet  in  pleading  a  devise,  it 
was  not  necessary  to  allege  that  the  devisor 
was  not  a  feme  covert  or  an  infant.  Stowett 
y.  Zouch,  Plow.  353,  (376).  In  an  action  on  a 
bond,  it  is  unnecessary  to  aver  that  the  defend- 
ant was  of  full  age  when  he  executed  it.  Wal- 
singham*s  Case,  Plow.  547 ;  Bovy^s  Case,  1 
Vent.  217.  Where  a  covenant  in  a  charter 
party  provided  that  no  daim  should  be  admit- 
ted or  allowance  made  for  short  tonnage,  unlesa 
made  to  appear  by  a  survey,  in  an  action  on 
such  covenant  for  short  tonnage,  held,  that 
non-performance  of  the  covenant  was  matter 
of  defense,  and  that  performance  thereof  need 
not  be  averred  in  the  complaint.  Hotham  y. 
East  India  Co,  1  T.  R.  638.  The.  complai]|t, 
in  an  action,  for  a  claim  which  accrued  more 
than  six  years  prior  to  the  commencement 
thereof,  should  not  anticipate  a  defense  of  the 
statute  of  limitations,  by  stating  the  facts 
which  preyent  the  application  of  the  statute. 
Butler  y.  Mason,  5  Abb.  40;  S.  C.  16  How. 
546;  Sands  v.  St.  John,  23  id.  140;  S.  C.  36 
Barb.  628 ;  S.  C  Aff 'd,  29  How.  574,  (n). 
A  complaint  upon  an  ordinary  promissory 
note  need  not  aver  a  cotemporaneous  agree- 
ment in  writing,  varying  the  terms  of  the  note ; 
such  agreement  is  matter  of  defense  only. 
SmdUey  v.  Bristol,  1  Manning,  Mich.  R.  153. 
A  complaint  upon  a  quantum  meruit,  for  serv- 
ices actually  rendered,  but  not  rendered  in 
conformity  to  an  existing  contract  therefor, 
need  not  aver  an  excuse  for  not  performing  the 
contract.  It  is  matter  of  reply  to  a  defense. 
Wolfe  y.  Howes,  20  N.  Y.  (6  Smith),  197; 
Aff'g  S.  C.  24  Barb.  666;  id.  174.  A  com- 
plaint on  a  promise  to  pay  the  debt  of  another, 
need  not  aver  the  promise  to  be  in  writing;  and 
so,  in  an  action  to  charge  heirs  with  the  debts 
of  their  ancestor,  it  is  unnecessair  to  allege 
assets.  EUing  v.  Vomderlyn,  4  Johns.  237. 
To  recover  for  damages  for  an  injury  to  person 
or  property,  it  is  unnecessary  to  allege  that 
the  plaintiff  was  without  fault.  Wo\fe  v.  ^- 
pervisors  of  Richmond,  11  Abb.  270;  S.  C.  19 
How.  370.  The  same  rule  applies  to  actions 
against  a  city  or  county  for  damages  done  by 
a  mob,  (id).  A  complaint  which  shows  in- 
debtedness, need  not  allege  non-payment; 
that  is  a  matter  of  defense.  Keteltas  y.  Myers, 
19  N.  Y.  (5  Smith),  231 ;  Rev'g  S.  C.  1  Abb. 
463 ;  3  £.  D.  Smith,  83 ;  Holsman  v.  De  Gray, 
6  Abb.  79.  And  so  a  complaint  by  one  surety 
against  another  for  contribution,  need  not 
negative  any  repayment  to  plamtiff.  Van  De- 
mark  y.  Van  Demark,  13  How.  372. 

Where  a  statute  declares  that  a  deed  or  con- 
tract is  void,  if.  or  provided  it  is  made  in  a 
particular  manner  or  upon  a  specified  consid- 
eration (e.  g.,  upon  usury),  it  is  not  necessary. 
for  the  plaintiff  to  negative  the  condition ;  he 
may  leave  it  to  the  defendant  to  set  up  the 
facts  which  bring  it  within  the  condition  upon 
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which,  and  upon  vrhich  alone,  it  is  void.  But 
where  a  statute  makes  a  deed,  or  agreement, 
or  other  act  void,  unless  made  upon  a  specified 
consideration,  or  under  specified  circumstances, 
the  rule  is  reversed ;  the  plaintiff  must  show 
that  the  circumstances  exist  under  which 
alone  it  can  have  validity;  the  defendant  in 
such  case  may  rest  upon  the  general  prohibi- 
tion. Williatna  v.  InstMrance  Co.  of  North 
Amerieay  9  How.  365,  (373).  Thus  it  is  well 
settled  both  at  common  law  and  under  the 
statute  of  betting  and  gaming,  that  a  policy  of 
fire  insurance  is  void  unless  the  assured  has 
at  the  time  an  insurable  interest  in  the  prop- 
erty. Hence,  the  complaint  in  such  case  must 
aver  such  an  interest  in  the  plaintiff,  or  in  the 
person  for  whose  benefit  the  contract  was 
made.  Freeman  v.  FuUon  Fire  Insurance  Co. 
38  Barb.  247 ;  S.  C.  14  Abb.  398.  In  an  ac- 
tion to  recover  damage  for  non-performance  of 
a  contract  for  the  purchase  of  stock,  it  is  not 
necessary  to  allege  in  the  complaint  that 
plaintiff  was  the  owner  of  the  stock  at  the 
time  of  making  the  contract,  or  that  the  con- 
tract was  in  writing,  or  any  of  the  other  cir- 
cumstances to  take  the  contract  out  of  the 
statute.  (1  R.  S.  709 ;  Laws  of  1858,  ch.  134). 
Washburn  v.  FranMm,  28  Barb.  27 ;  S.  C.  7 
Abb.  8;  Merwin  v.  RamH*onj  6  Duer,  244. 


Where  a  statute,  giving  an  action  for  any 
offense,  contains  a  proviso  or  exception 
which  is  against  the  plaintiff,  or  is  matter  of 
defense  or  justification  for  the  defendant,  the 
complaint  need  not  negative  such  proviso. 
Teel  V.  Fonda,  4  Johns.  304.  The  inaccuracy 
of  Williams  in  his  note  to  1  Saund.  262,  con- 
sists in  restricting  this  rule  to  provisos  con- 
tained in  a  subsequent  section  or  statute.    lb. 

Faots  which  the  court  takes  judi- 
cial notice  of  need  not  be  pleaded-r-.- 

Thus  it  is  unnecessary  to  refer  to  a  statute. 
Goelet  V.  Cowdrey,  1  Duer,  132.  But  judicial 
notice  will  not  be  taken  of  the  ordinances  of 
a  municipal  corporation;  they  must  be  set 
forth  in  the  complaint.  Harker  v.  Mayor,  etc. 
of  New  York,  17  Wend.  199. 

Evidence  not  to  be  alleged.— It  is  an 

elementary  rule  of  pleading,  that  where  a 
certain  state  of  facts  is  relied  on,  it  is  suffi- 
cient to  simply  allege  such  state  of  facts, 
without  settnig  out  the  subordinate  facts 
which  are  the  means  of  producing  it,  or  the 
evidence:  sustaining  the  allegation.  WiUiama 
V.  Wilcox,  8  Ad.  &  £1.  314.  It  is  not  ne- 
cessary to  state  such  circumstances  as  merely 
tend  to  prove  the  fact  idleged.  Hyatt  ▼.  MC' 
Mahon,  25  Barb.  457. 


VII.  Facts,  How  Stated. 


Are  facts  to  be  stated  according  to 
their  legal  effect,  or  as  they  actually 

exist?  That  they  should  be  stated  accord- 
ing to  their  legal  effect,  see  Bw/ce  v.  Brown, 
7  Barb.  85 ;  Pattison  v.  Taylor,  I  Code  R. 
N.  S.  175 ;  S.  C.  8  Barb.  250  ;  DoUner  v.  Gib- 
son, 3  Code  R.  153  ;  Coggill  v.  American  Bay 
change  Bank,  1  N.  Y.  (1  Comst.),  117 ;  S.  C. 
1  How.  App.  Cas.  203 ;  Stewart  v.  Travis,  10 
How.  148 ;  BenneU  v.  Judson,  21  N.  Y.  (7 
Smith),  240.  That  they  should  be  stated  as 
they  actually  occurred  or  exist.  See  Ives  v. 
Humphreys,  1  E.  D.  Smith,  196  ;  Mannifig  v. 
Whitbeck,  1  Law  Reform  Tracts;  Lee  v. 
Ainslie,  4  Abb.  463;  S.  C.  1  Hilt.  277; 
Stnith  V.  Leland,  2  Duer,  509;  Glenny  v. 
Hitchins,  4  How.  99 ;  St,  John  v.  GriffUh,  1 
Abb.  40 ;  Cropsey  v.  Sweeney,  7  Abb.  129 ;  S. 
C.  27  Barb.  310;  Farron  v.  Sherwood,  17  N.  Y. 
(3  Smith),  227 ;  New  York  Central  Insurance 
Co.  V.  National  Protection  Insurance  Co.  14 
N.  Y.  (4  Kern.),  85 ;  Rev'g  S.  C.  20  Barb. 
468;  Bayers  V.  Verona,  1  Bosw.  417;  Stewart 
V.  Travis,  10  How.  148 ;  Howard  v.  Tiffany, 
1  Code  R.  N.  S.  99 ;  S.  C.  3  Sandf.  695 ;  Cody 
V.  AUen,  22  Barb.  388 ;  S.  C.  Aff 'd,  18  N.  Y. 
(4  Smith),  573 ;  HaU  v.  Southmayd,  15  Barb. 
32.  See  Gasper  v.  Adams,  28  Barb.  441. 
Thus,  it  seems,  that  an  act  done  by  an  agent 
may  be  alleged  as  the  act  of  the  principal, 
which  is  the  legal  eflfect  of  the  fact ;  or  it  may 
be  all^d  as  the  act  of  the  agent,  done  as 
agent  of  the  principal.  See  Bennett  v.  Judson 
21  N.  Y.  (7  Smith),  240;  also,  DoUner  v. 
Gibson,  3  Code  R.  153 ;  St.  John  v.  Griffith, 
1  Abb.  39;  Sherman  ▼.  New  York  Central 


BaUroad  Co.  22  Barb.  239;  Ives  v.  Hum 
phreys,  1  E.  D.  Smith,  196 ;  Collis  v.  Selden, 

3  Law  Rep.  C.  P.  495 ;  and  see  Barney  v. 
Worthington,  37  N.  Y.  (10  Tiff.),  112;  S.  0. 

4  Abb.  N.  S.  205 ;  4  Trans.  App.  105. 

Facts  should  be  positively  alleged, 

in  order  to  prevent  immateriid  issues.  Posi- 
tive allegations  do  not  indicate  that  the  plead- 
er has  personal  knowledge  of  the  facts  alleged. 
TruscoU  V.  Dole,  7  How.  221.  In  Badway  v. 
Mather,  5  Sandf.  654,  it  was  said,  of  the  ob- 
jections, that  the  facts  are  not  stated  upon 
hi  formation,  as  well  as  belief,  and  that  it  is 
only  the  belief  of  the  plaintiff,  not  the  exist- 
ence of  the  facts,  that  is  averred ;  that  if  of 
any  force,  thev  were  plainly  formal,  and  could 
not  be  raised  oy  a  demurrer.  And  in  St,  John 
V.  Beers,  24  How.  377,  it  was  held,  that  the 
complaint  upon  a  promissory  note  by  an  as- 
signee thereof,  might  properly  aver  on  infor- 
mation and  belief,  the  execution  of  the  notes 
by  defendant ;  and  also  aver,  in  the  same  man- 
ner, the  sale  of  goods  to  defendant.  So,  an 
allegation  that  ''the  plaintiff  believes  that  the 
note  was  duly  presented,"  etc.,  was  held  suffi- 
cient. Badway  v.  Mather,  5  Sandf.  654;  How- 
ell V.  Fraser,  1  Code  R.  N.  S.  270;  S  C.  6 
How.  221.  An  allegation  that  the  facts  were 
true,  "as  this  defendant  has  been  informed 
and  believes,"  is  equivalent  to  an  averment 
"  upon  infonnation  and  belief,"  and  therefore 
sufficient.  Fry  v.  Bennett,  1  Code  R.  N.  S. 
249 ;  S.  C.  5  Sandf.  54;  9  N.  Y.  Leg.  Obs.  330; 
To  entitle  the  plaintiff  to  an  injunction  founded 
upon  the  facts  stated  in  his  complaint,  they 
must  be  positively  averred.  Crocker  v,  Baker^ 
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8  Abb.  182;  Levy  ▼.  Xay,  6  id.  90;  S.  G.  15 
How.  395,  sab  nom.  Levy  r.  J^/y ;  Bateau  t. 
Bemorel,  12  id.  464.  It  is  unnecMsvy  for 
the  plaintiff  to  distiDguish  in  his  complaint 
the  idiegations  which  are  made  upon  inf<»ma- 
tion  and  belief.  EicJcetts  ▼.  Green,  6  Abb.  82 ; 
New  York  Marbled  Iron  Worke  y.  Smith,  4 
Ihier,  362,  (374).  A  statement  of  the  nature 
and  souroe  of  the  information  upon  which  a 
party  relies  in  making  an  averment  upon  in- 
formation and  belief,  does  not  vitiate  an  inde- 
pcoident  averment  of  the  same  facts.  Borrowe 
V.  MUlank,  5  Abb.  28 ;  S.  C.  6  Duer,  680. 

Written  instrument,  how  pleaded. 

Where  an  action  or  defense  is  founded  upon  a 
written  instrument,  a  copy  thereof  may  be  an- 
nexed and  referred  to  as  part  of  the  complaint. 
Fudrhanke  v.  Bloamfield,  2  Duer,  349.  See 
^  162 ;  in  such  case  the  recital  of  facts  in  the 
instrument  becomes  part  of  the  complaint. 
Slack  y.  Meath,  1  Abb.  331 ;  4  £.  D.  Smith, 
96 ;  Aff'd,  Ck>urt  of  Appeals,  June,  1860.  See 
Hagyart  v.  Morgan,  5  N.  Y.  (1  Seld.),  422; 
Aff 'd  S.  C.  4  Sandf.  198 ;  note  to  §  160.  It  is 
aot  mffieieat  to  allege  that  a  party  did  "  exe- 
cute a  release."  Hatch  v.  Peet,  23  Barb.  575. 
A  complaint  upon  a  special  contract  should 
set  out  its  provisions  either  in  form  or  legal 
effect,  and  allege  performance ;  or  if  not  liter- 
ally performed,  state  the  facts  which  warrant- 
ed a  departure  therefrom.  Braum  v.  CoUe,  1 
£.  D.  Smith,  265.  An  objection  to  tlie  plead- 
ing of  a  written  instrument,  that  its  legal  effect, 
instead  of  its  contents,  is  set  forth,  can  only 
be  taken  by  demurrer.  Kellogg  v.  Baker,  15 
Abb.  287.  And  where  an  instrument  is  lost  it 
need  not  be  set  out.  (id.)  A  complaint  upon 
an  instrument  written  fn  a  foreign  language,  is 
sufficient  if  it  gives  a  copy,  though  it  would  be 
better  practice  to  state  its  legal  effect.  Noumg 
y.  Dubostu,  12  Abb.  128.  Where  the  instru- 
ment declared  or  purports  to  be  for  value  re- 
ceived, and  is  set  out  in  the  complaint,  that  is 
a  sufficient  averment  of  consideration.  Prindle 
y.  Caru^iers,  15  N.  Y.  (1  Smith),  425;  Ben- 
ion  y.  Couchfnan,  1  Code  R.  119;  Appkby  v. 
JBUoina,  2  Code  R.  80;  S.  C.  2  Sandf.  673.  See 
Brown  v.  Southern  Michigan  BaUroad  Co.  6 
Abb.  237.  But  in  averring  a  bargain  and  sale 
of  land,  it  should  be  alleged  to  be  for  a  valua- 
ble consideration,  not  *'for  the  consideration 
therein  mentioned."  Sargent  v.  Beed,  2  Str. 
1228.  A  note  is  presumed  to  have  been  given 
upon  sufficient  consideration.  Tibbetts  v. 
Blood,  21  Barb.  650. 

Statutory  provisions.— Where  a  sut- 

ute  prescribes  the  giving  of  an  instrument,  and 
its  purport,  it  is  consideration  enough  to  sup- 
port the  instrument,  that  it  was  given  pursu- 
ant to  the  statute,  and  has  its  sanction.  Sh»ck 
y.  Heath,  1  Abb.  331;  4  E.  D.  Smith,  95; 
Aff'd,  Court  of  Appeals,  1860;  Morange  v. 
Mudge,  6  Abb.  243.  It  is  unnecessary  to  aver 
that  it  was  taken  pursuant  to  the  statute. 
Shaw  V.  Tobias,  3  N.  Y.  (3  Comst.^,  188. 

Delivery  of  instrument.— It  is  unne- 
cessary to  all^e  in  terms,  the  delivery  of  an 
instrument;  an  averment  of  the  making  is  an 


equiyaleot.  PrmdU  t.  Camthers,  16  N.  T.  (1 

Smith),  426 ;  Ketdtas  y.  Mgera,  19  N.  Y.  (5 
Smith),  231;  Rev'g  S.  C.  1  Abb.  403;  3  £. 

D.  Smith,  83 ;  La  Fayette  Insurance  Co,  cf 
Brooklyn  v.  Sogers,  30  Barb.  491.  The  aver- 
ment of  indorsement  to  the  plaintiff  of  a  ne- 
gotiable instrument,  legally  imports  delivery  ; 
a  vesting  of  title  in  the  plaintiff.  Bank  of 
Lowville  V.  Edwards,  11  How.  216 ;  Griswcld 
y.  Laverty,  3  Duer,  691 ;  Aff 'g  12  N.  Y.  L^. 
Obs.  316,  sub  nom.  Griswold  v.  Loverty; 
New  York  Marbled  Iron  Works  y.  Smith,  4 
Duer,  362;  Taylor  v.  Corbiere,  8  How.  385; 
also,  that  Uie  plaintiff  is  the  holder  and  owner. 
Con/neetieut  Bank  v.  SmUh,  9  Abb.  168 ;  S.  C. 
17  How.  487.  In  an  instrument  for  the  pay- 
ment of  money,  where  the  name  of  the  payee 
is  left  blank  for  the  purpose  of  transferring 
such  instrument  by  delivery,  the  holder  may 
plead  it  in  an  action  thereon,  as  having  been 
delivered  to  some  persons  unknown,  and  as 
having  thereafter  come  lawfully  into  his  (plain- 
tiff's) possession.  Hubbard  v.  New  York  (t 
Harlem  BaOroad  Co^  14  Abb.  275;  S.  C.  36 
Barb.  286. 

Indorsement. — An  indorsee  of  a  negotia- 
ble instrument  should  allege  that  the  instru- 
ment was  indorsed  to  himself ;  and  an  assignee 
either  of  a  negotiable  or  non-negotiable  instru- 
ment should  allege  an  assignment  to  himself. 
BiUings v.  Jane,  11  Barb.  620;  Whiter.  Bro7cn, 
14  How.  282.  An  allegation  that  a  non-ne^- 
tiable  note  was  duly  indorsed  to  the  plaintiff, 
and  that  he  is  the  l&wfiil  owner  ana  holder 
thereof,  although  argumentative,  is  sufficient 
to  authorize  proof  of  an  assignment.  Brotcn  v. 
Bichardson,  20  N.  Y.  (6  Smith),  472;  Rev'g 
S.  C.  1  Bosw.  402.  See  note  to  §  111,  p.  107, 

g>h. 

Holder  and  owner. — ^It  is  unnecessary 
to  allege  that  the  plaintiff  is  the  holder  and 
owner  of  the  note.  Keteltas  v.  Myers,  19  N. 
Y.  (5  Smith),  231 ;  Rev'g  S.  C.  1  Abb.  403 ;  3 

E.  D.  Smith,  83 ;  Connecticut  Bank  v.  Smith, 
9  Abb.  168;  S.  C.  17  How.  487;  is  superflu- 
ous and  embarrassing.  Chadwick  v.  Booth,  13 
Abb.  249;  S.  C.  22  How.  23.  An  averment 
of  delivery,  indorsement  and  assignment  to  the 
plaintiff,  implies  that  he  is  the  owner  and 
holder.  Mitchell  v.  Hyde,  12  How.  460;  Far- 
mers* {it  Merchants*  Bank  of  (renesee  v.  Wads- 
worth,  24  N.  Y.  (10  Smith),  547 ;  Billings  v. 
Jane,  11  Barb.  620 ;  Bank  of  Lowville  v.  Ed^ 
wards,  11   How.  216;  Griswold  v.  Laverty 

3  Duer,  691 ;  Aff'g  S.  C.  12  N.  Y.  Leg.  Obs. 
316 ;  New  York  Marbled  Iron  Works  y.Smtth, 

4  Duer,  362.  It  is  unnecessary  for  a  recovery, 
where  the  instrument  is  destroyed  or  lost,  thth 
the  plaintiff  be  the  actual  holder  thereof.  2  R. 
S.  406;  Supervisors  of  Livingston  ikmn*y  v. 
WhiU,  30  Barb.  72 ;  Desmonds,  Bice,  1  Hilt. 
530;  Bes  Artes  v.  Leggett,  16  N.  Y.  (2  Smith), 
682;  Aff'g  S.  C.  5  Duer,  156;  or  where  it  is 
in  the  possession  of  the  defendant.  Smith  v. 
McClure,  5  East.  476 ;  Sdden  v.  Fringle,  17 
Barb.  458.  If  the  plaintiff  is  either  the  real 
party  in  interest,  or  a  trustee  of  an  express 
trust,  or  a  person  authorized  by  statute^  to 
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8iie,heiuayrecovBr.  Butter/IMr.Maeombery 
22  How.  150;  Boot  v.  Pricey  id.  372.  It  is 
eertaifily  Unnecessary  to  atrer  that  since  the 
instrument  iras  transferred  to  plaintiff,  he  has 
not  transferred  it  to  another.  Taf^hr  ▼.  Car- 
hiere,  8  Hoir.  385. 

A  defease  that  the  plaintiff  is  not  the  holder 
or  owner,  t.  «.,  not.  the  real  party  in  interest, 
should  be  set  up  as  new  matter,  bj  arerment 
of  facts  which  show  that  he  is  not  the  party 
in  intei^t.  Arthur  t.  BecUes,  1  Exch.  609; 
Fra$er  v.  WOeh,  8  M.  A  W.  609;  Barber  v. 
Lemony  11  Ad.  k  B.  N.  S.  302;  S.  G.  12  Jur. 
246;  Sogers  v.  ChiUen,  1  Exch.  862;  S.  C.  17 
Law  Jour.  Ex.  8,  345 ;  De  Santes  t.  Searle, 
11  How.  477.  But  where  the  complaint  alleges 
in  terms,  that  the  plaintiff  is  the  holder  and 
owner,  the  defendant  may,  under  a  general  de- 
nial, show  that  he  is  not  such  holder  and 
owner.  HuU  v.  Wheeier,  7  Abb.  411 ;  Butter- 
field  V.  MaoombeTy  22  How.  150;  Taylor  t. 
Corbierey  8  id.  388 ;  HoUtein  t.  Bieey  15 
id.  1;  contray  Hatch  y.  Peeiy  23  Barb.  582; 
WitherBpoon  y.  Van  Dolary  15  How.  266 ; 
Brown  ▼.  Ryckmauy  12  id.  313;  Fleury  y. 
Bogety  5  Sandf.  646 ;  Seeley  y.  Engelly  13  N. 
Y.  (3  Kern.),  542;  Rev'g  17  Barb.  530. 

Flaintifrs  title.— A  complaint  which 
ayers  that  the  note  in  suit  is  in  the  possession 
of  the  plaintiff,  as  the  property  of  another, 
who  is  the  lawful  owner  and  holder  thereof, 
does  not  state  a  cause  of  action  in  the  plaint- 
iff. Palmer  y.  Smedley,  6  Abb.  205;  S.  C. 
Aff*d,  28  Barb.  468.  So,  one  which  alleged 
that  the  plaintiff  held  the  note  as  trustee,  as 
a  collateral  security,  only,  under  a  trust  in- 
strument which  authorized  him  to  sell,  but 
not  to  sue  it,  was  held  insufficient.  Nelson  y. 
Eatony  7  Abb.  305 ;  Rey'tf  S.  0. 15  How.  305. 
So,  an  ayerment  that  the  plaintiff  is  duly 
authorized  to  bring  an  action  in  behalf  of  a 
foreign  banking  company,  as  one  of  its  regis- 
tered officers,  is  insufficient,  it  being  a  con- 
clusion of  law.  Myers  r.  Machadoy  14  How. 
149;  S.  C.  6  Abb.  198.  So,  in  an  action  by 
the  people,  a  complaint  whidi  described  the 
subject-matter  of  the  action,  as  belonging  to 
the  city  of  New  York,  was  held  insufficient, 
as  not  Showing  title  in  the  plaintiff.  People  y. 
Booth,  32  N.  Y.  (5  Tiff.),  397. 

It  was  held  a  sufficient  ayerment  of  title  in 
the  plaintii&,  that  the  note,  ''for  yalue  re- 
oeiyed,  lawfully  came  to  the  possession  of 
these  plaintiffs.''  Lee  y.  Ainslie,  4  Abb.  463 ; 
S.  0.  1  Hilt.  277 ;  Taylor  y.  CorbierCy  8  How. 
385.  That  the  plaintiff  is  now  the  bona  fide 
holder  and  owner,  without  showing  how  he 
acquired  such  ownership.  Holstein  y.  BicCy  15 
How.  1.  An  allegation,  'Hhat  said  notes" 
(not  negotiable)  ''  were  duly  indorsed  by  the 
payee  thereof,  to  the  plaintiff,  and  that  he  ** 
(plaintiff)  "  is  the  lawful  owner  and  holder  of 
said  promissory  notes,"  is  a  sufficient  ayer- 
ment of  assignment  to  plaintiff.  Brown  y. 
Bichardsony  20  N.  Y.  (6  Smith),  472 ;  Rey'g 
S.  C.  1  Bosw.  402.  A  complaint  upon  a  biU 
of  exchange,  payable  in  merchandise,  which 
allages  an  aMOgnment  thereof,  should  ayer  it 


to  be  for  a  consideration.  Landau  t.  Levy,  1 
Abb.  376. 

The  plaintiff's  ownership  of  a  note  is  suffi- 
ciently shown,  by  an  ayerment  of  its  making, 
indorsement  and  deliyery  to  him,  for  a  yalua- 
ble  consideration,  though  coupled  with  the 
statement  that  it  was  ''by  the  Bank  of  Com- 
merce, which  then  held  the  same,  presented 
for  payment."  Such  statement  implies  only  a 
holding  as  the  plaintiff's  agent.  Farmers^  and 
MechafUe^  Bank  of  Genesee  y.  Wadsworth,  24 
N.  Y.  (10  Smith),  547.  So,  it  is  a  sufficient 
ayerment,  that  the  note  in  suit  was  deliyered 
to  W.  B.  S.  for  said  Bank  (the  plaintiff),  and 
that  said  note  Vas  held  and  owned  by  plaint-* 
iff.  (Jamden  Bank  y.  BodgerSy  4  dow.  63. 
See  Peels  y.  Bratty  6  Barb.  662;  Parker  r. 
Totten,  10  How.  233 ;  WhUe  y.  Browny  14  id. 
282;  Thomas  y.  Desmond,  12  id.  321.  An 
ayerment,  that  plaintiff  became  assignee  of 
the  rent,  implies  that  he  continued  to  be  the 
owner  until  the  suit  was  commenced.  Van 
Bensselaer  y.  Bonesteel,  24  Barb.  365. 

Acts  valid  at  common  law,  but 
regulated  by  statute,  as  to  their  per- 
formance, are  properly  pleaded  by  the  use 
of  such  ayerments  as  were  sufficient  before 
the  statute.  Thus,  in  a  complaint  upon  a 
promise  to  pay  the  debt  of  another,  it  is  un- 
necessary to  ayer  it  to  be  in  writing.  Stem  y. 
Drinker,  2  £.  D.  Smith,  401 ;  HUUard  y. 
Austiny  17  Barb.  141 ;  Elting  y..  Vanderlyn, 
4  Johns.  237 ;  or  upon  a  contract  relating  to 
real  estate.  Livingston  r.  Smith,  14  How.  490; 
Beynolds  y .  Dmudrk  A  State  lAne  B.  B.  Co, 
17  Barb.  613;  ChampUn,  y.  Parish,  11  Paige, 
408.  So,  of  an  acceptance  of  a  bill  of  ex- 
change. See  Dewey  y.  Hoagy  15  Barb.  365 ; 
Homer  y.  Wood,  id.  371 ;  S.  C.  Aff 'd,  23  N. 
Y.  (9  Smith),  350 ;  WiUiams  y.  Ins.  Co.  of 
North  Amerieuy  9  How.  365,  (373) ;  Bonk  qf 
LouwiUe  y.  EdwardSy  11  id.  216 ;  Fowler  y. 
New  Tork  Indemnity  Ins.  Co.  23  Barb.  422; 
S.  0.  Rey'd,  26  N.  Y.  (12  Smith),  143;  Oibbs 
y.  Nashy  4  Barb.  449;  Mason  r.  Jones,  13  id. 
461;  Affg  S.  0.  4  Sandf.  Oh.  623;  S.  0. 
Ard,  9  N.  r.  (5.  Seld.),  34;  Haighi  y. 
Child,  34  Barb.  186,  (191);  WasfUmm  y. 
Franklin,  28  id.  27 ;  S.  0.  7  Abb.  8.  See 
dicta,  contray  Thwrman  y.  Stevens,  2  Duer, 
609;  LeBay  y.  Shaw,  id.  626;  Merwin  y. 
HamUtony  6  id.  244 ;  Fry  y.  Bennett,  5  Sandf. 
54,  (68) ;  WiUiams  y.  Ins.  Co.  of  North  Amer- 
tea,  9  How.  365.  But  where  a  contract,  re- 
quired to  be  in  writing,  is  set  up  in  an  an- 
swer, it  must  be  stated  to  be  in  writing.  Tay- 
hr  y.  HiUary,  1  Gale,  22.  But  see,  Dewey  y. 
Hoag,  15  Barb.  365 ;  Case  y.  Barber,  T.  Raym. 
451. 

Matters  in  aggravation  of  dama- 
ges, so  far  as  they  are  distinguishable  from 
nets  essential  to  the  cause  of  action,  may 
always  be  giyen  in  eyidence,  to  show  the  guo 
animOy  without  being  pleaded.  BusseU  y.  Mac- 
Quister,  1  Camp.  49  (n.);  Slack  y.  McChes- 
ney,  2  Yates,  473 ;  Wallis  y.  Mase,  3  Binney, 
546 ;  Kan  y.  McLaughlin,  2  Serg.  &  R.  469. 
They  should  not  be  pleaded.  Watme  y.  Chadr 
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weS,  2  Stark.  R.  457 ;  M&Umy  v.  Doioa,  15 
How.  261 ;  S.  C.  Aff'd,  2  Hilt.  247.  But  soe 
Boot  V.  Foster,  9  How.  37 ;  Brewer  v.  T^eaiiple, 
15  How.  286;  and  are  not  traversable  when 
they  KTs*  alleged.  Bates  y.  Loomis,  5  Wend. 
134;  Gilbert  v.  Bounds,  14  How.  46. 

Special    damages,    as    distinguished 

from  general  damans  (those  which  necessa- 
rily result  from  the  mjnries  complained  of,  and 
may  be  proved  under  a  general  demand  of  re- 
lief) are  such  as  are  the  natural,  though  not 
the  necessary  results  of  the  injury,  and  must 
be  averred  in  the  complaint.  VandersUce  y. 
Newton,  4  N.  Y.  (4  Comst.),  130 ;  Bogert  y. 
BurkhaUer,  2  Barb.  525 ;  S.  G.  6  N.  Y.  Leg.  Obs. 
160 ;  Laraway  y.  Perkins,  10  N.  Y.  (6  Seld.), 
371 ;  Solms  y.  Lias,  16  Abb.  311 ;  or  they 
cannot  be  proved  on  the  trial.  Low  y.  Ardier, 
12  N.  Y.  (2  Kern.),  277 }  Moloney  v.  Dows,  15 
How.  265;  Spence  v.  MeyneU,  2  New  Mag. 
Gas.  19.  When  averred,  they  are  not  travers- 
able, and  are  necessary  in  the  complaint  to  pre- 
vent a  surprise  upon  the  defendant.  Moloney 
y.  Dows,  15  How.  265 ;  except  where  they  are 
the  foundation  of  the  cause  of  action ;  in  that 
case  they  must  be  traversed,  otherwise  they  are 
admitted.  Perring  v.  Harris,  2  M.  &  Rob.  5; 
Davis  y.  Mayor,  etc,,  of  New  York,  14  N.  Y. 
(4  Kern.),  506,  (526).  GiUigan  v.  New  York 
dtf  Harlem  BaUroad  Co.  1  £.  D.  Smith,  453. 
It  is  unnecessary  to  enable  the  plaintiff  to  re- 
cover more  than  nominal  damages,  in  an  action 
against  a  sheriff  for  omitting  to  return  an  exe- 
cution, that  special  damages  be  alleged  or  prov- 
ed. Ledyard  v.  Jones,  7  N.  Y.  (3  Sold.),  550. 

.  Breach  of  oontraot.— In  an  action  for 


a  breach  of  oontract,  the  plaintiff  is  confined 
in  his  recovery  to  the  breach  specifically  alleg- 
ed, and  cannot  recover  upon  any  other  grounds. 
Brigys  v.  VanderhUt,  19  Barb.  222.  If  actu- 
ally damnified  beyond  that,  he  must  specify 
the  particular  damages  he  has  sustained.  Bo 
gert  y.  BurkkaUer,  2  Barb.  525 ;  S.  G.  6  N.  Y 
Leg.  Obs.  160.  A  complaint  upon  a  breach  of 
a  mere  contract  of  indemnity,  to  save  one  party 
harmless  from  any  claim  or  demand  of  another, 
must  aver  actual  dama^ ;  but  on  a  contract 
to  save  from  l^al  liability,  from  a  suit,  or  de- 
mand, such  averment  is  unnecessary.  McGee 
y.  Boen,  4  Abb.  8;  Crippen  y.  Thompson,  6 
Barb.  532 ;  and  an  averment  of  special  dama- 
ges, that  by  reason  of  defendant's  negligence, 
Slaintiff  was  and  would  be  compelled  to  pay 
I —  for  medical  attendance,  funeral  expenses, 
caused  by  the  death  of  his  son,  is  sufficient. 
Boeder Y,  Ormshy,  13  Abb.  334 ;  S.  0. 22  How. 
270. 

Causing  death,  etc.— As  to  damages 
in  an  action  for  causing  death,  see  Althorf  v. 
Woife,  22  N.  Y.  (8  Smith),  355;  Aff'g  S.  C. 
2  Hilt.  344,  sub  nom.  Althorf  v.  Wolf;  Cur- 
tis V.  Bochester  dt  Syracuse  Bailroad  Co.  20 
Barb.  282 ;  S.  0.  Aff 'd,  18  N.  Y.  (4  Smith), 
534 ;  TiUey  v.  Hudson  Biver  BaUroad  Co,  24 
N.  Y.  (10  Smith),  471 ;  S.  C.  23  How.  363 ; 
S.  C.  again,  29  N.  Y.  (2  Tiff.),  471.  For  death 
of  wife,  Lucas  v.  New  York  Central  Bailroad 
Co.  21  Barb.  245.  Where  a  complaint  did  net 
aver  special  damages,  an  amenament,  by  in- 
serting such  ayerment,  was  allowed.  Miller  v 
Garling,  12  How.  203. 


Vin.  Facto  1^eces6Arx  in  Partioulab  AcmoNS. 


AoOOmxt  stated.— Whether  a  given  sUte 
of  facts  constitute  it,  or  not,  is  a  question  of 
law.  Lockwood  v.  Thwme,  11 N.  Y.  (1  Kern.), 
170;  Rey'g  S.  G.  12  Barb.  487.  See  Brum  v. 
Hone,  2  Barb.  586 ;  Toland  y.  Sprague,  12 
Peters,  300 ;  Learmonth  y.  Grandine,  4  M.  & 
W.  658.  A  complaint  which  stated  that  the 
defendant,  on,  etc.,  was  indebted  to  the  plaint- 
iff in  9446  upon  a  balance  of  an  account  stated, 
and  then  due  to  this  plaintiff,  which  the  de- 
fendant then  and  there  promised  to  pay,  but 
he  has  neelected  to  pay  the  same,  except  a 

Say  ment  of  9150  on  account,  and  he  remains  in- 
ebted  to  the  plaintiff  in  the  sum  of  9296,  with 
interest;  was  held  to  be  sufficient,  although 
loosely  drawn.  Graham  v.  Camman,  13  How. 
360;  S.  C.  5  Duer,  697;  Mittenbeyer  v.  At- 
wood,  18  How.  330 ;  Emery  v.  Pease,  20  N.  Y. 
(6  Smith),  62.  The  giving  of  a  promissory 
note  is  prima  fcxie  evidence  of  an  accounting 
and  settlement  of  all  demands  between  the 
parties.  Lake  y.  Tysen,  6  N.  Y.  (2  Seld.), 
461.  It  is  unnecessary  to  allege  the  time  of 
the  accounting.  Leafy.  Lees,  1  Horn  &,  Hurl, 
478;  7  Dowl.  P.  C.  189;  4  M.  &  W.  579; 
Bingley  v.  Durham,  8  Ad.  &  E.  775;  1  Per. 
AD.  58;  4  Dowl.  521. 

In  an  action,  by  an  administrator,  against  a 


collector  of  the  estate,  for  an  accounting,  it  is 
unnecessary  to  aver  an  accounting  had  oefore 
the  surrogate,  or  the  residence  of  the  intestate. 
Christy  v.  Libby,  5  Abb.  N.  S.  192;  S.  G.  2 
Daly,  418 ;  Aff'g  S.  C.  35  How.  119. 

^'  Determination  of  claims  to  real 
property  in  certain  cases."— Requisites 

of  complaint  for.  See  Hager  y.  Hager,  38 
Barb.  92;  and  of  a  complaint  for  that  and 
other  relief,  see  Woodgate  v.  Fleet,  9  Abb. 
222. 

Assault  and  battery.  — A  complaint 

for,  may  aver  the  business  and  employment 
of  the  parties,  the  object  and  intent  of  the 
assault,  and  that  it  caused  the  plaintiff  to  be 
ridiculed,  etc.  These  allegations,  although  not 
essential  to  maintain  the  action,  are  material 
on  the  question  of  damages,  and  may  be  prov- 
ed. Boot  V.  Foster,  9  How.  37.  See  Gilbert  v. 
Bounds,  14  id.  46.  And  where  one  alleged  that 
on  the  first  day  of  November  the  defendant, 
with  loud,  boisterous  and  abusive  language, 
made  an  assault  upon  plaintiff,  and  seised  him 
by  the  body,  etc.,  and  then  and  there  publish- 
ed and  declared,  in  the  presence  of,  etc.,  of  and 
concerning  the  plaintiff,  these  words :  **  You 
perjured  yourself,  and  I  will  send  you  to  the 
States  prison^"  and  then  and  there  pushed  and 
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jammed  about  t]ie  plaintiff;  whereby,  etc.,  on 
demurrer,  because  tvro  actions  were  improper- 
ly joined  ;  held,  that  the  complaint  in  fact  con- 
tamed  but  one  cause  of  action ;  that  each  alle- 
gation constituted  a  part  of  the  res  gesta;  that 
what  was  alleged  to  haye  been  said  and  done, 
constituted  but  a  single  transaction.  Brewer 
V.  Temple,  15  How.  286;  and  in  Hagins  v.  De 
Haft,  12  id.  322,  the  plaintiff  was  allowed  to 
amend,  on  the  trial,  by  inserting  an  allegation 
that  the  defendant  **  wounded  the  plaintiff  and 
bit  off  both  his  ears"  The  gist  of  an  action, 
by  a  woman  for  an  injury  committed  by  rape, 
is  the  force  and  violence,  and  it  must  appear 
from  the  complaint  that  the  connection  was 
against  her  will.  Kcenig  ▼.  Nott,  8  Abb.  384; 
S.  C.  2  Hilt.  323. 

Award.  —  A  complaint  upon  an  award, 
which  directs  one  party  to  pay  to  the  other  a 
sum  named,  on  demand,  and  provides  that  on 
payment  of  that  sum  by  the  one,  and  the  re- 
ceipt of  it  by  the  other,  each  shall  execute  and 
deliver  to  the  other  a  release  of  all  existing 
claims,  unless  it  avers  the  delivery  or  tender 
of  such  a  release,  or  an  offer  to  deliyer  the  same, 
on  payment  of  the  sum  so  awarded,  does  not 
state- facts  sufficient  to  constitute  a  cause  of 
action,  notwithstanding  it  avers  a  demand  of 
payment,  and  a  neglect  and  refusal  by  the  de- 
fendant U>pay  the  sum  awarded.  Cole  v.  Blunt, 
2  BoRW.  116.  The  objection  can  be  taken  on 
appeal  if  the  tender  or  offer  was  not  proved  on 
the  trial,  id.  As  to  a  complaint  to  set  aside  an 
award,  see  Borrowe  v.  MUbank,  5  Abb.  28 ; 
S.  C.  6  Duer,  680;  AUenr.  Oalpin,  9  Barb. 
246.  As  to  a  defense  to  an  action  on  award, 
see  Garvey  v.  Carey,  4  Abb.  N.  S.  159;  S.  C. 
35  How.  282 ;  7  Rob.  286. 

Banking  assooiationB  may  sue  or  be 

sued  in  the  name  of  their  president.  Giilet  v. 
Moody,  3  N.  Y.  (3  Comst.),  479 ;  Rev'g  S.  0. 
5  Barb.  185 ;  Cctse  v.  Mechanics*  Banking  As- 
sociaiUm,  1  Sandf.  693 ;  East  River  Bank  v. 
Jiudah,  10  How*.  135.  But  in  such  case,  the 
name  of  the  bank,  and  not  that  of  its  presi- 
dent, must  be  used  in  the  pleadings.  Delafield 
V.  Kinney,  24  Wend.  345;  Christopher  v. 
Stockholm,  5  id.  36 ;  Thomas  v.  Dakin,  22  id. 
9;  Worden  r.  Worthington,  2  Barb.  368; 
Merritt  v.  Seaman,  6  N.  Y.  (2  Seld.),  168 ; 
Rev'g  S.  C.  6  Barb.  330.  Because  the  action 
is  by  or  against  the  bank,  not  the  president. 
Lowerrer.  Vail,  5  Abb.  229.  In  an  action 
on  a  bill  of  exchange,  the  complaint  averred 
that  the  plaintiff  was  one  of  the  public  register- 
ed officers  of  the  R.  Bank  of  Liverpool,  which 
was  a  banking  company  dulv  confftituted  and 
existing  under  the  laws  of  the  kingdom  of 
Great  Britain,  and,  as  such  officer,  was  duly 
authorized  and  empowered  to  commence  any 
and  all  proceedings,  at  law  and  in  equity,  on 
behalf  of  said  bank ;  and  that  the  suit  was 
brought  for  the  benefit,  and  on  behalf  of  said 
bank.  In  other  respects,  the  complaint  was 
in  the  usual  form,  and  contained  the  proper 
averments  to  charge  the  defendants.  The  de- 
fendants demurred,  for  cause,  (1),  that  the 
complaint  did  not  state  facts  sufficient  to  con* 


stitute  a  cause  of  action ;  (2),  that  the  action 
was  not  prosecuted  in  the  name  of  the  real 
party  in  interest.  Held,  that  the  demurrer 
was  sustainable  on  the  second,  but  not  on  the 
first,  ground.  The  averment  that  the  plaint- 
iff was  duly  authorized  to  bring  the  action,  on 
behalf  of  the  bank,  was  not  an  averment  of 
facts,  but  a  conclusion  of  law ;  and  that  the 
complaint  was  defective,  in  not  setting  forth 
the  existence  and  terms  of  the  act  of  parlia- 
ment, if  any,  under  which  the  bank  was  or- 
ganized, and  an  authority  given  to  the  plaint- 
iff, as  one  of  its  registered  officers,  to  ^tie  on 
its  behalf.  Myers  v.  M€Uihado,  14  How.  149 ; 
S.  0.  6  Abb.  198. 

Hond. — A  complaint  which  avers  that  the 
defendant  made  his  certain  bond  or  obligation 
in  writing,  sealed  with  his  seal,  and  in  the 
words  and  figures  following,  giving  a  copy 
thereof,  and  that  the  whole  amount  thereof  is 
still  due  from,  and  unpaid  by,  the  defendant,  is 
sufficient,  without  an  averment  of  delfvery .  La 
Fayette  Insurance  Co.  of  Brooklyn  v.  Sogers, 
30  Barb.  491.  In  an  action  upon  any  bond,  for 
the  breaches  of  any  condition  other  than  the 
payment  of  money,  or  for  any  penalty  for  the 
non-performance  of  any  covenant,  or  written 
agreement,  the  complaint  must  contain  aver- 
ments of  the  specific  breaches  for  which  the 
action  is  brought.  2  R.  S.  378,  §  5  j  Eeed  v. 
Drake,  7  Wend.  345 ;  People  v.  Brush,  6  id. 
454 ;  People  v.  RusseU,  4  id.  570 ;  Western 
Bank  v.  Sherwood,  29  Barb.  383.  This  rule 
applies  to  bonds  given  by  non-resident  plaint- 
iffs, to  secure  defendant's  costs.  Cowbn,  J. 
dissented.  Nelson  v.  Bostioick,  5  Hill,  37. 
But  not  to  bonds  for  the  payment  of  money  by- 
installments.  Spaulding  v.  Millard,  17  Wend. 
331 ;  Harmon  v.  Dedrick,  3  Barb.  192.  Nor 
to  bonds  for  the  payment  of  an  annuity. 
Wood  V.  Wood,  3  Wend.  454 ;  Neison  v. 
Bostwick,  5  Hill,  37.  The  several  breaches 
are  in  the  nature  of  distinct  causes  of  action. 
Beach  V.  Barons,  13  Barb.  305.  In  an  action 
upon  a  penal  bond,  the  judgment,  in  form,  is 
for  the  penalty.  Western  Bank  v.  Sherwood^ 
29  Barb.  383. 

—  on  attachment. — In  an  action  upon 
an  attachment  bond,  the  plaintiff  is  bound  to 
show  that  he  has  sustained  actual  damages 
by  reason  of  the  attachment.  Winsor  v.  Or^ 
cutt,  11  Paige,  578.  A  complaint,  on  a  bond 
given  for  the  appearance  of  a  judgment  debt- 
or, under  attachment  in  procec^gs  supple- 
mentary to  execution,  need  not  aver  the 
issuing  or  return  of  execution  unsatisfied, 
nor  that  an  order  was  made  for  the  attach- 
ment. Kelly  V.  McConnick,  2  E.  D.  Smith, 
503.  But  one,  upon  a  bond  given  upon  the 
arrest  of  a  party  upon  an  attachment  issued 
for  a  contempt,  must  aver  the  plaintiff's  con- 
nection with  the  attachment  proceedings  and 
how  he  was  aggrieved  by  the  acts  of  the  de- 
fendant. BaynoTY.  Clark,  3  Code  R.  230;  S. 
G.  7  Barb.  581.  A  complaint  upon  a  bond 
given  to  procure  the  discharge  of  a  warrant 
of  attachment,  issued  under  the  act  for  the 
collection  of  demands  against  ships,  should 
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not  onl  J  ayer — ^in  order  to  snstMii  the  bond 
as  a  statute  security — the  facts,  showing  that 
such  warrant  of  attachment  was  duly  issued, 
and  that  the  bond  was  executed  by  the  defend- 
ants, and  that  the  claim  of  the  creditor  has 
not  been  paid;  but  also,  that  the  bond  was 
delivered  to  the  officers  by  whom  the  attach- 
ment was  issued,  in  such  wise  that  it  became 
his  duty  to  grant  a  discharge  of  the  warrant. 
Clark  V.  T)wrp,  2  Bosw.  680.  But  when  the 
complaint  does  not  aver  that  the  bond  was 
delivered  to  the  officer,  nor  that  he  approved 
the  security ;  nor  that  an  order  for  the  dis- 
charge of  the  warrant  was  granted  ;  nor  that 
the  vessel  had  been  released  from  custody, 
said  complaint  cannot  be  sustained  upon  the 
bond,  regarded  merely  as  a  statutory  security, 
id.  See  Poliner  v.  Melanin  6  Gal.  651.  But 
such  bond  is  nevertheless  a  valid  security, 
and  not  a  mere  voluntary  obligation,  lb. 

—  of  a  railroad. — As  to  a  complaint  on 
a  railroad  bond,  see  Miller  y.  New  York  dt 
Erie  R,  R.  Co,  8  Abb.  431 ;  S.  C.  18  How. 
374 ;  Huhbard  v.  New  York  ^  Harlem  B,  B. 
Co,  14  J^bb.  275 ;  S.  C.  36  Barb.  286. 

—  of  executor. — An  action  is  maintain- 
able on  an  executor's  or  administrator's  bond, 
for  the  non-payment  of  a  sum  decreed  by  the 
surrogate  to  be  paid  to  a  legatee  or  creditor, 
pursuant  to  2  R.  S.  72,  §  20,  although  the 
decree  has  not  been  docketed,  nor  an  execution 
issued  and  returned,  nor  the  bond  assigned 
a.s  authorized  by  laws  of  1837,  ch.  460,  §§  64, 
65 ;  laws  of  1844,  ch.  104,  §§  1,  2 ;  People  v. 
6ruild,  4  Denio,  551.  It  must  appear  from 
the  complaint  that  the  surrogate  had  juris- 
diction. Mahoney  y.  Crunter,  10  Abb.  431. 
See  Behrle  v.  Sherman,  10  Bosw.  292. 

—  in  replevilL — In  a  complaint  on  a  re- 
plevin bond7  against  the  surety,  it  is  unnec- 
essary to  aver  that  the  bond  was  executed  on 
buhalf  of  the  plaintiffs  in  the  replevin  suit. 
Shawv,  Tobias,  3  N.  Y.  (3  Comst.),  188;  and 
where  the  bond  is  executed  to  the  coroner,  it 
is  unnecessary  to  aver  that  the  writ  of  replev- 
in was  directed  to  the  coroner.  lb. 

—  of  COn8table.~In  the  city  of  New 
York,  an  action  upon  a  constable's  bond  can 
only  be  prosecuted  after  judgment  against  the 
constable,  and  after  leave  to  put  the  bond  in 
suit  is  obtained  from  the  court  of  common 
pleas.  Davis  v.  Kruger,  4  £.  D.  Smith,  350. 
See  Carpenter  v.  Doody,  1  Hilt.  465  ;  Mayor, 
etc,  of  New  York  v.  Brelt,  2  id.  560 ;  Mayor, 
etc.  of  New  York  v.  Lyons,  24  How.  280 ;  S. 
C.  1  Daly,  296 ;  and  as  to  entry  of  judgment, 
id.  Where,  after  the  execution  of  an  official 
bond,  an  act  is  passed  by  the  legislature,  im- 
posing new  duties  on  constables  in  the  city  of 
New  York,  neither  the  bond  or  the  sureties 
thereon  are  affected  by  such  act.  Mayor, 
etc,  of  New  York  v.  Byan,  35  How.  408. 

—  lost. — A  complaint  upon  a  lost  bond, 
need  not  aver  the  loss.  Supervisors  of  Umngs* 
ion  County  v.  White,  30  Barb.  72.  See  anU, 
note,  "  Written  Instrument,"  etc. 

See  Written  Instrument. — ^Undertaking. 


Drawer  ajid  aooeptor.— In  an  action 

against  the  drawers  and  accepters  of  two 
drafts,  a  complaint  which  averred  the  making, 
acceptance,  due  demand  of  payment  at  matur- 
ity, and  due  protest  for  non-payment,  with 
notice  thereof  to  the  said  indorsers,  was  hdd 
sufficient.  Woodbury  v.  Sackrider,  2  Abb. 
402;  PrioeT.JtfcC2ave,3id.253;S.G.Aff'd, 

5  Duer,  670;  Fah^ioque  Bank  v.  Mcartm, 
11  Abb.  291 ;  Femer  v.  WiUiams,  14  id.  215 ; 
S.  G.  37  Barb.  9.  It  seems,  that  an  allega- 
tion of  due  protest  <U  maturity  is  sufficient  to 
admit  evidence  of  demand,  refusal  to  pay, 
and  notice  of  non-payment.  Woodbury  v. 
Sackrider,  supra.    But  see  Price  v.  McClave, 

6  Duer,  544.  A  complaint  which  averred 
that  defendants  accepted  the  draft,  that  the 
payee  indorsed  it,  and  that  defendants  were 
indebted  therein  to  the  plaintiff  in  a  specified 
amount — setting  out  a  copy  of  the  draft  and 
acceptance — was,  on  a  motion  to  continue  an 
injunction,  heild  sufficient.  Levy  y.  Ley,  6 
Abb.  89;  S.  C.  15  How.  395,  sub  nom. 
Levy  Y.  Ely;  and  one  by  the  indorsers  of 
a  bill  of  exchange,  which  averred  the  draw- 
ing of  the  bill  Tdescribing  it),  the  delivery 
to  the  payee,  who  then  and  there  indorsed 
it  and  delivered  it  so  indorsed,  and  there- 
after, and  before  maturity,  the  same  came 
lawfully  into  possession  of  plaintiffs  for 
value ;  that  it  is  past  due,  and  wholly  unpaid, 
and  the  defendants  are  now  jointly  indebted 
to  plaintiffs  thereon  in  the  sum  of  91)200. 
Held  sufficient.  Phelps  v.  Ferguson,  19  How. 
143;  S.  C.  9  Abb.  206.  Where  a  promise 
has  been  made  to  accept  a  bill  when  drawn,  a 
complaint  on. such  bill  need  not  aver  an  ac- 
ceptance ;  it  should  aver  the  promise  to  accept 
and  the  refusal.  Barney  v.  Worthington,  4 
Abb.  N.  S.  205 ;  S.  C.  37  N.  Y.  (10  Tiff.), 
112;  4  Trans.  App.  105. 

Bank  check. — ^A  complaint  by  the  payee 
against  the  drawer  of  a  check  must  aver 
either,  demand  and  notice  to  the  drawer  of 
non-payment,  or  such  facts,  e.  g,,  want  of 
funds  at  bank,  as  excuse,  demand  and  notice 
Shultz  V.  Depuy,  3  Abb.  252.  An  averment 
of  due  notice  will  not  be  sustained  by  evi- 
dence of  facts  excusing  notice.  Garvey  v. 
Fowler,  4  Sandf.  665 ;  S.  0.  10  N.  Y.  Leg. 
Obs.  16;  Oakley  v.  Morton,  11  N.  Y.  (1 
Kern.),  25 ;  Holmes  v.  Holmes,  9  N.  Y.  (5 
Seld.),  525 ;  Aff'g  S.  C.  12  Barb.  137. 

Promissory  note.— A  complaint  ngainst 
an  indorser  of  a  promissory  note,  which  avers 
due  demand,  non-payment  and  protest,  and 
that  defendant  had  due  notice  of  such  non- 
payment and  protest,  is  sufficient,  without 
averring  notice  of  the  demand.  Spencer  v. 
Rogers^  Locomotite  and  Machine  Works,  8 
Bosw.  612;  S.  C.  17  Abb.  110.  As  to  the 
necessary  averments  of  ownership  by  an  in- 
dorsee, see  BedcU  r.  CarU,  33  N.  Y.  (6  Tiff.), 
581.  By  the  payee,  see  Keteltas  v.  Myers, 
19  N.  Y.  (5  Smith),  231 ;  Rev'g  S.  C.  1  Abb. 
403 ;  37  £.  D.  Smith,  83.  In  an  action  on  a 
note  by  the  receiver  of  an  insurance  com- 


r,  th 


pany,  the  note  being  payable  to  a  company 


§  142] 


Trb  OoKPiiAiirr. 


201 


beuing  a  different  name,  the  complaint  must 
aver  facts  showing  that  the  note  is  a  part  of 
the  assets  of  the  company,  of  which  plaintiff 
is  receiver.  Thus,  if  after  the  making  of  the 
note,  the  original  name  of  the  company  has 
heen  changed,  the  complaint  should  allege 
that  the  company  was  originally  incorporated 
in  such  name,  and  transacted  business  in  that 
name,  and  so  transacted  business  at  the  time 
the  note  was  made,  and  that  afterwards,  by 
virtue  of  the  act  of,  etc.,  it  was  reorganised 
in  the  name  of  which  plaintiff  was  appointed 
the  receiver  thereof;  and  then  set  out  the 
proceedings  by  which  he  was  appointed.  H^ 
att  V.  McMdhon,  25  Barb.  457.  So,  a  com- 
plaint against  the  drawee  of  a  bill  of  exchange, 
drawn  under  a  promise  to  accept  such  bill 
when  drawn,  which  avers  the  promise,  and 
the  refpsal,  is  sufficient,  in  that  respect,  with- 
out averring  an  acceptance.  Barney  v.  Worih- 
in^ton,  37  N.  Y.  (10  Tiff.),  112;  S.  C.  4  Abb. 
N.  S.  205 ;  4  Trans.  App.  105.    See  §  162. 

—  in  firm  name. — A  complaint  by  the 

indorsee  of  a  note,  against  A,  B  &  G,  which 
sets  out  a  note  signed  by  A  &  Co.,  and  in- 
dorsed by  B  and  0,  was  held  insufficient,  on 
the  ground  that  a  note  made  by  A  &  Co.,  was 
not  the  note  of  A.  To  have  made  the  com- 
plaint sufficient,  it  should  have  been  alleged 
that  A  made  the  note  in  the  name  of  A  &  Co. 
Price  V.  McClave,  6  Duer,  544 ;  S.  C.  before, 
5  Duer,  670 :  Aff'g  S.  C.  3  Abb.  253.  See 
Ball  V.  Gardany  9  M.  &  W.  345;  Tigar  v. 
Gordon,  id.  347. 

Action  aeainst  maker.— A  complaint 

against  the  maker  of  a  note,  pavable  to  bear- 
er, need  not  allege  the  transfer  through  which 
the  plaintiff  acquired  title.  Mechamcs*  Bank 
V.  Straiten,  5  Abb.  N.  S.  11 ;  S.  C:  3  Keyes, 
365;  36  How.  190;  1  Trans.  App.  201.  A 
check  payable  to  *'  bills  payable,  or  order,"  is 
equivalent  to  one  payable  to  bearer,  id.  A 
complaint  which  alleges  that  on,  etc.,  defend- 
ant, for  value  received,  made  and  delivered  to. 
plaintiff,  his  promissory  note,  in  writing,  pay- 
able to  the  order  of  the  plaintiff,  and  indorsed 
by  him,  of  which  the  following  is  a  copy 
([setting  out  copy)  ;  that  there  is  due  and  ow- 
ing the  said  plamtiff,  the  said  sum  of  9204, 
with  interest  thereon,  fVom,  etc.,  wherefore, 
etc.,  is  sufficient.  Keteltas  v.  Myers,  19  N.  Y. 
(5  Smith),  231 ;  Rev'g  S.  C.  3  E.  D.  Smith, 
83;  1  Abb.  403.  And  so,  one  which  avers 
that  on,  etc.,  defendant  made  his  promissory 
note,  dated  on  the  day  last  named,  whereby, 
on  demand,  he  promised  to  pay  to  the  plaint- 
iff, or  his  order,  92,500,  for  value  received, 
and  then  and  there  delivered  said  note  to  the 
plaintiff;  and  defendant,  though  often  re- 
quested, has  not  paid  said  note,  or  any  part 
thereof;  and  the  whole  amount  thereof  is 
now  remaining  due  and  unpaid,  is  sufficient. 
Niblo  V.  Harrison,  7  Abb.  ^7,  (and  n.)  So, 
one  which  averred  that  defendant,  heretofbre, 
at,  etc.,  made  his  promissory  note  in  writing, 
dated,'  etc.,  whereby  he  promised  to  pay,  two 
months  afler  date  thereof,  to  the  order  of 
the  Ilanover  Bank,  Uie  sum  of  9400,  for  value 
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received ;  sod  although  the  said  note  became 
due  and  payable,  before  the  commencement 
of  this  action,  yet  the  defendant  has  not  paid 
the  same ;  and  plaintiff  further  says,  he  is 
now  the  lawful  owner  and  holder  of  the  said 
note,  and  that  defendant  is  justly  indebted  to 
him,  thereupon,  in  the  sum  of  9400,  princi- 
pal, with'  interest,  etc.,  was  held  sufficient. 
Oenet  v.  Sayre,  12  Abb.  347. 

A  complaint  was  held  sufficient,  which  al- 
leged that  on,  etc.,  the  defendant,  by  his  prom- 
issory note,  in  writing,  for  value  received, 
promised  to  pay  to  the  plaintiff,  or  bearer,  the 
sum  of  9839,  with  interest ;  and  he  has  not 
paid  the  same,  but  is  justly  indebted  to  the 
plaintiff  therefor ;  wherefore,  the  plaintiff,  etc. 
Peets  V.  Bratt,  6  Barb.  662.  ''  This  complaint 
is  very  loose."  Hand,  J.  (id.)  So,  one  which 
alleged  that  the  note  was  duly  indorsed  by  the 
payee,  and  transferred  to  the  plaintiff  for  a 
good  and  valuable  consideration,  and  that  de- 
fendant had  not  paid  the  same,  but  was  justly 
indebted  to  the  plaintiff  therefor,  was  Jield  to 
contain  a  sufficient  averment  of  plaintiff's  ti- 
tle, at  the  time  of  commencing  the  suit.  Tay- 
lor V.  Corbiere,  8  How.  385.  And  where  a 
complaint  upon  a  promissory  note  alleged  that 
the  note  was  made  by  the  defendant,  payable 
to  his  order,  and  by  him  indorsed  and  deliv- 
ered to  one  J.  M.,  for  a  valuable  considera- 
tion ;  and  that  the  plaintiff  is  now  the  bona 
fide  holder  and  owner  of  the  note,  a  demur^ 
rer  that  the  complaint  did  not  state  how  the 
plaintiff  became  the  holder  and  owner  of  the 
note,  was  hdd  frivolous.  The  complaint  was 
held  sufficient.  Holstein  v.  Bice,  15  How.  1. 
And  where  one  averred  that  defendant  madd 
his  note  to  the  Atlas  Mutual  Insurance  Co., 
or  order,  that  the  company  indorsed  it, 
and  transferred  and  delivered  it  to  the  plaintiffs, 
but  did  not  expressly  aver  that  the  transfer 
was  made  pursuant  to  a  resolution  of  the 
board  of  directors,  it  was  held,  on  demurrer, 
that,  if  such  resolution  was  necessary,  it  was 
implied  and  provable,  under  the  allegation 
that  the  company  transferred  the  note.  Nel- 
son V.  Eaton,  15  How.  305;  S.  C.  Rev'd,  7 
Abb.  305,  which  holds  that  an  authoriy  to 
sue  should  be  averred.  See  Mechanics'  Bank- 
ing Association  v.  Spring  Valley  Shot  and 
Lead  Co.,  25  Barb.  419 ;  Rev'g  S.  0.  13  How. 
227;  New  York  FloaHng  Derrick  Co.  v. 
New  Jersey  OH  Co.  3  Duer,  648. 

A  complaint  against  the  makers  of  several 
promissory  notes,  only  one  of  which  is  due, 
which  avers  an  agreement  in  writing  made 
contemporaneously  with  the  notes,  that  in  case 
of  any  default  in  payment  of  any  of  the  notes, 
the  whole  should  at  the  option  of  the  plaintiff 
become  payable,  is  sufficiently  certain  and  de- 
finite if  it  alleges  the  making  of  the  notes  in 
consideration  of  an  indebtedness  in  their 
amount,  and  the  making  of  the  agreement, 
without  stating  when,  wliere  or  how  the  in- 
debtedness arose.  Brown  v.  Southern  Michi- 
gan Baaroad  Co.  6  Abb.  237. 

A  complaint  which  alleged  the  making  of 
the  note  by  the  defendant,  John  Totten,  pay 
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able  to  the  order  of  the  defendant,  William 
Totten ;  that  John  Totten  delivered  the  note 
to  William  Totten,  who  thereupon  indorsed 
the  same  and  duly  delivered  it,  and  that  said 
note,  before  it  became  due,  was  duly  delivered 
to,  and  came  into  the  possession  of,  the  plaint- 
ifik,''  held,  insufficient,  as  not  showing  how 
the  note  was  indorsed,  or  by  whom  delivered 
to  the  plaintiff,  or  for  what  purpose.  Parker 
v.  Totten,  10  How.  233.  Where  a  complaint 
alleged  that  the  defendant  on,  etc.,  maoe  his 
promissory  note  dated  that  day,  whereby,  for 
value  received,  he  promised  to  pay  William 
Rork,  or  order,  9100,  six  months  after  date, 
with  use;  and  then  and  there  delivered  the 
same  to  the  said  William  Rork,  giving  a  copy 
of  the  note,  purporting  to  be  signed  by  defend- 
ant, and  then  alleging  that  the  plaintiff  was 
the  bona  fide  owner  and  holder  of  the  said 
note,  and  that  defendant  had  not  paid  the 
same,  or  any  part  thereof,  but  was  iustly  in- 
debted to  the  plaintiff  therefor,  held,  on  de- 
murrer, to  be  insufficient,  because  it  did  not 
appear  that  W.  Rork  had  ever  indorsed  the 
note  or  otherwise  passed  his  interest  therein. 
White  V.  Brown,  14  How.  282.  See  Thomas 
V.  Desmond,  12  id.  321.  A  complaint  which 
averred  that  defendant  made  his  promissory 
note  in  these  words,  to  wit :  "  On,  etc.,  I  pro- 
mise to  pay  y.  G.  (plaintiff),  as  executive 
agent  of  the  company,  B.  G.  &  Co.,  the  sum 
of  95,000,  for  which  I  am  to  receive  stock  of 
said  company,  known  as  premium  stock,  to 
the  amount  of  9^,000,  for  value  received.*' 
^A.  Brisbane,  deft.) ;  and  that  defendant  de- 
livered said  note  to  plaintiff;  that  the  latter  is 
the  lawful  owner  and  holder  thereof,  non- 
payment ;  and  that  defendant  is  indebted  there- 
on 95,000,  with  interest;  held,  insufficient, 
principally  for  the  reason  that  the  instrument 
set  out  was  not  a  promissory  note,  and  that 
there  was  no  averment  of  tender  of  stock  to 
defendant.  Coneiderant  v.  Brisbane,  14  How. 
487 ;  S.  0.  6  Duer,  686 ;  2  Bosw.  again,  471. 

Aooommodation     indorsement.  — 

Where  a  note  is  made  by  A.  payable  to  B.  or 
order,  and  indorsed  in  blank  by  C,  can  B.  sue 
G.  as  maker  or  guarantor  of  the  note?  See 
Waterhury  v.  Sinclair,  16  How.  329 ;  7  Abb. 
399 ;  Rev'g  S.  0.  6  id.  20;  26  Barb.  455 ;  Mur- 
phy V.  Merchant,  14  How.  189;  S.  G.  6  Duer, 
679;  Hahn  v.  HuU,  4  £.  D.  Smith,  664;  S. 
G.  2  Abb.  352 ;  Hauck  v.  Hund,  1  Bosw.  431. 
G.  is  liable  to  B.  as  indorser.  Moore  v.  Cross, 
19  N.  Y.  (5  Smith),  227;  S.  G.  17  How.  385; 
23  Barb.  534;  /^  v.  GUmore,  1  N.  Y.  (1 
Gomst.),  321 ;  Rev'g  S.  G.  1  Barb.  158,  sub 
nom.  Gtlmore  v.  Sims ;  CottreU  v.  Conklin,  4 
Duer,  45. 

Action  against  indorser.— In  an  ac- 
tion against  an  indorser,  the  complaint  must 
show  a  demand  of  payment  at  the  place  where 
it  was  payable,  non-payment  and  notice  to  the 
indorser  of  such  presentment  and  non-pay- 
ment. SpeUman  v.  Weider  5  How.  5;  Price y. 
McClave,  6  Duer,  544;  S.  G.  before,  5  Duer, 
670;  Aff'g  S.  G.  3  Abb.  253 ;  l^pencer  v.  Il(h 
gers  Locomotive  Works,  17  Abb.  110;  S.  G.  8 


Bosw.  612;  eontra.  Gay  ▼.  Ptnne,  5  How 
107;  S.  G.  3  Gode  R.  162.   An  averment  that 
the  note  was  protested,  is  not  an  averment, 
nor  is  it  equivalent  to  an  averment  that,  it  had 
been  duly  presented  for  payment  to  the  maker^ 
and  that  payment  had  been  refused.  Price  v 
McClave,  3  Abb.  254;  S.  G.  Aff*d,  5  Duer 
670 ;  again,  6  Duer,  547.    An  averment  tha^ 
the  note,  at  maturity,  was  duly  presented  to 
the  maker  for  pa3rment,  is,  under  9  162,  a  suf 
flcient  averment  of  presentment  at  the  place 
named.  Femer  v.  WiUiams,  14  Abb.  215;  S 
G.  37  Barb.  9.    But  see  Pahquioque  Bank  v 
Martin,  11  Abb.  291.    A  complaint  which 
avers  the  making  of  the  note,  its  indorsement 
and  transfer  by  the  payee,  to  plaintiff,  and 
that  payment  of  the  note  was  duly  demanded 
at  maturity,  and  was  thereupon  duly  protest- 
ed for  non-payment,  and  notice  thereof  duly 
given  to  the  indorser,  though  insufficient  to 
charge  such  indorser,  before  the  Gode,  is,  un- 
der I  162,  sufficient.  Adams  v.  Sherrill,  14 
How.  297. 

A  complaint  against  an  indorser  which 
avers  that  the  note  was  duly  presented  for 
payment,  and  payment  demanded,  but  was 
not  paid ;  that  it  was  thereupon  duly  protest- 
ed for  non-payment,  and  due  notice  of  such 
non-payment  was  given  to  defendants,  is  in- 
sufficient, because  notice  of  non-payment  is 
not  notice  of  dishonor.  Pahquioque  Bank  v« 
Martin,  11  Abb.  291.  But  see  Femer  v.  Wil- 
liams, 14  id.  215  ;  S.  G.  37  Barb.  9. 

Maker  and  Indorser.  — A  complaint 

against  the  maker  and  indorser  of  a  promis- 
sory note,  payable  to  the  order  of  the  plaint- 
iff, and  indorsed  by  him,  which  averred  that 
the  note  was  made  by  the  defendant,  A.,  and 
for  a  further  inducement  for  the  plaintiff  to 
accept  the  same,  was  indorsed  by  the  defend- 
ant B.,  and  was  then  delivered  to  and  indorsed 
by  the  plaintiff,  and  then  set  out  the  note, 
averred  demand  and  refusal  of  pa3'ment,  and 
due  notice  thereof,  hdd  insufficient  to  charge 
B.,  the  indorser,  where  the  note  was  made 
payable  to  the  order  of  the  plaintiff.  Murphy 
V.  Merchant,  14  How.  180;  S.  G.  6  Duer, 
697;  citing  Bradford  v.  Martin,  3  Sandf. 
647  ;  Pierson  v.  Boyd,  2  Duer,  33,  (40.) 

Maker  and  surety.— A  complaint  which 

alleged  that  A.  &  B.,  as  his  surety  on,  etc., 
made  their  promissory  note  in  writing,  where- 
by they  promised  to  pay  G.,  or  order,  ninety 
days  after  date,  9300,  for  value  received ; 
that  G.  indorsed  said  note  to  plaintiff,  and 
that  when  said  note  became  payable,  it  was 
duly  presented  for  payment  to  the  defendant, 
A.,  and  payment  duly  demanded,  but  the 
same  was  not  paid,  and  that  due  notice  there- 
of was  given  to  the  defendants,  B.  &  G  ;  that 
plaintiff  is  the  lawful  owner  and  holder  of 
said  note ;  that  the  same  is  not  paid,  and  that 
defendants  are  indebted  to  plaintiff  thereon  in 
9100,  was  held  sufficient.  Osgood  v.  Whittel- 
sey,  10  Abb.  134 ;  S.  G.  20  How.  72 ;  S.  G. 
AffM,id.  76. 

PremiTim  note.  —  A  complaint  in  an 
action  by  an  assignee  of  a  mutual  fire  insur* 
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ance  company,  on  a  prominm  note  to  the 
company,  must  -allege  demand  of  payment. 
Semble,  HurUmt  y.  Booty  12  How.  511. 

Lost  note. — ^To  reooyer  on  a  lost  note 
plaintiff  must  give  the  hond  required  by  2  R. 
8.  406,  §  76 ;  Desmond  v.  Bice,  1  Hilt.  530 ; 
Jacks  Y.  Darrin,  3  £.  D.  Smith,  548;  id. 
557;  S.  C.  1  Abb.  148.  See  Smith  t.  Young, 
2  Barb.  545. 

Destroyed  note. — It  is  unnecessanr  to 
a  recoyery  on  a  destroyed  note,  to  give  a  bond 
of  indemnity.  Dea  Arte$  ▼.  Leggett,  16  N.  Y. 
(2  Smith),  582;  Aff'g  S.  C.  5  Duer,  156. 

Dishonoring  note  by  banker.— Com- 

pUint  for.  See  Marxetti  v.  WUUams,  1  B.  & 
Aid.  415. 

Carriers,  for  non-delivery  of  goods. 

A  complaint  against  common  carriers  Tor  the 
non-deiivery  of  guods,  must  allege  the  defend- 
ants to  be  common  carriers,  and  that  they 
receiyed,  or  were  to  receiye,  compensation  for 
carrying  and  deliyering  the  goods.  Bristol  y. 
Bensseher  and  Saratoga  B.  B.  Co,  9  Barb.  158. 
It  is  unnecessary  to  ayer  what  was  the  reward 
paid,  or  to  be  paid.  Bayley  y.  Tucker,  2  New 
R.  458 ;  Dalston  y.  Jansen,  3  Ld.  Raym.  79 ; 
Andrews  y.  Whitehead,  13  East.  102.  It 
seems,  that  stating  the  defendants  receiyed 
(the  goods),  implies  that  they  were  to  be 
paid  therefor.  Notion  y.  Western  B.  JR.  Corp- 
oration, 15  N.  Y.  (1  Smith),  444 ;  Aff'g  S.  0. 
10  How.  97.  A  demand  of  the  goods  is  unnec- 
essary. Sehroeder  y.  Hudson  Biver  22,  JK.  Co, 
5  Duer,  55. 

—  for  loss  of  goods.  —  A  complaint 
which  ayers  the  deliyery  of  the  goods,  and 
the  defendant's  undertaking  or  duty,  and  its 
breach,  is  sufficient,  without  ayerring  that  the 
plaintiff  was  without  fault.  Bichards  y.  West- 
coU,  2  Bosw.  589;  S.  C.  again,  7  id.  6.  As 
to  the  requisites  of  a  complaint  for  goods  lost, 
where  they  are  receiyed  by  one  railroad  to  be 
transported  oyer  its  line,  and  one  connected 
with  it,  see  Hempstead  y.  New  York  Central 
B,  B.  Co,  28  Barb.  485,  (502.)  A  compUint 
for  the  loss  of  goods,  against  a  carrier  by 
water,  need  not  aver  that  defendant  was  the 
owner  of  the  yessel  in  which  the  goods  were 
shipped ;  such  averment,  if  made,  is  immate- 
rial. Bennion  v.  Davison,  3  M.  &  W.  179. 

—  fOT  refusing  to  carry  goods.— A 

complaint  aginsc  a  common  carrier,  for  refus- 
ing to  carry  goods,  if  it  avers  that  plaintiff 
was  ready  and  willing  to  pay  the  legal  freight- 
age, is  sufficient,  without  averring  an  actual 
tender  thereof.  Picksford  y.  Grand  Junction 
Bailway  Co.,  8  M.  &  W.  372. 

—  for  ix^ury  to  passengers.--A  com- 
plaint which  averred  that  defendant  received 
the  plaintiff  as  a  passenger,  and  that  while  he 
was  such  passenger,  he  was  injured  by  the 
negligence  of  the  defendants,  held  to  state  a 
cause  of  action.  Nolton  v.  Western  B,  B, 
Corporation,  15  N.  Y.  (1  Smith),  444 ;  Aff'g 
S.  0.  10  How.  97. 

Ck>nstable.   For  not  returning  an 

execution. — To  sustain  an  action  agamst  a 


constable  and  his  snretieB,  for  not  collecting 
an  execution  issued  by  a  justice  of  the  peace, 
it  is  necessary  for  the  plamtiff  to  show  a  valid 
judgment,  in  an  action  in  which  the  justice 
had  jurisdiction,  both,  of  the  subject-matter 
of  the  action,  and  of  the  person  of  the  defend- 
ant. Westbrook  y.  Douglass,  21  Barb.  602. 
As  to  a  constable's  liability,  for  not  returning 
executions  issued  from  the  district  courts  in 
the  city  of  New  York,  see  Laws  of  1857,  ch. 
344,  §  57. 

Surplus  money.— A  complaint  against 
a  constable  for  overplus  money,  collected  by 
him,  on  an  execution,  must  show  that  the  re- 
turn day  of  the  execution  is  passed,  a  demand 
of  such  money,  and  a  refusal  or  neglect  to  pay 
the  same.  Bortel  v.  Ostrander,  15  How.  572. 
The  same  was  hdd  of  a  sheriff.  Ainslee  y. 
BapeJQe,  3  Up.  Can.  Q.  B.  Rep.  275.  See  9 
Iredell's  R.  307,  496.  And  as  to  an  action 
for,  against  a  mortgagee  and  purchaser  under 
a  statute  foreclosure,  see  Bevier  v.  Schoonmc^ 
iter,  29  How.  411. 

Refusal  to  deliver  property  at- 

taohed. — Requisites  of  complaint  for,  against 
a  constable.  Kamena  v.  Wanner,  6  Abb.  193; 
S.  G.  6  Duer,  698 ;  Rev'g  S.  0.  15  How.  5,  sub 
nom.  Kamena  v.  Warner. 

Ck>rporations.— In  pleading  an  act  of 
incorporation,  or  the  corporate  character  of  a 
party,  plaintiff  or  defendant,  it  is  unnecessary 
to  recite  the  charter,  or  the  proceedings  cre- 
ating the  corporation,  or  to  set  forth  the  sub- 
stance of  such  act  of  incorportion  or  proceed- 
ing. It  is  sufficient  to  state  the  act  under 
which  the  corporation  was  created,  by  its  title, 
and  date  of  passage.  Bank  of  WatervUle  y. 
Beltser,  13  How.  270 ;  and  where  an^  act  of 
incorporation  has  been  amended,  it  is  suffi- 
cient after  designating  the  act  of  incorporation^ 
to  refer  to  the  amendments  generally,  without 
stating  their  date  and  title ;  e,  g,,  '*  together 
with  the  several  acts  amendatory  thereof." 
Sun  Mutual  Insurance  Co,  v.  Dwight,  1  Hilt. 
50;  Oswego  S  Syracuse  Plank  Road  Co,  y. 
Bust,  5  How.  390.  The  complaint  of  a  domes- 
tic corporation  need  not  show  how  it  was  cre- 
ated. m1.  La  Fayette  Insurance  Co,  of  Brook- 
hm  y.  Bogers,  30  Barb.  491 ;  EUsabethport 
Manufacturing  Co.  v.  Campbell,  13  Abb.  86 ; 
or  recite  the  title  and  date  of  the  act  under 
which  the  plainti  ff  was  incorporated .  Shoe  and 
Leather  Bank  v.  Brown,  9  Abb.  218 ;  S.  0.  18 
How.  308;  Kennedy  v.  Cotton,  28  Barb.  59. 
Where  the  plaintiff  sues  in  a  name  which  is  ap- 
propriate to  a  corporation,  the  complaint  need 
not  expressly  aver  the  plaintiff  to  be  a  corpora- 
tion. Phenix  Bank  of  New  York  y.  Donnell, 
41  Barb.  571 ;  Aff'd,  40  N.  Y.  (I  Hand),  410; 
Fulton  Fire  Insurance  Co,y.  Baldwin,  37  N. 
Y.  (10  Tiff.),  648;  5  Trans.  App.  182.  See 
Laws  of  1864,  ch.  422.  AUter,  where  the 
plaintiff  is  incorporated  in  the  name  of  an  in- 
dividual. Phenix  Bank  of  New  York  v.  Don- 
neU,  supra,  A  corporation  plaintiff  need  not 
prove  its  existence,  on  the  trial,  unless  the  de- 
fendant has  expressly  set  up  by  answer  thai 
the  plaintiff  is  not  a  corporation.  Mutuai  /»• 
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9Hranc^  Co.  y.  Osgoody  1  Duer,  707;  Holyoke 
Bank  v.  HasHnSy  4  Sandf.  675;  MeiiropolUan 
Bank  ▼.  Lord,  1  Abb.  185 ;  S.  C.  4  Duer,  630 ; 
La  Fayette  Inswance  Co.  t.  Bogersj  30  Barb. 
491 ;  Light  ▼.  Everett  Fire  Insurance  Co.  5 
Bosir.  716.  A  mere  general  denial  does  not 
render  such  proof  necessary.  Bank  of  Oenesee 
V.  Patchin  Bank,  13  N.  Y.  (3  Rem.),  309, 
(314);  S.  0.  again,  19  N.  Y.  (5  Smith),  312; 
contra,  Johnson,  President,  etc.,  t.  Kemp,  11 
How.  186 ;  Bank  of  Havana  v.  Widcham,  16 
id.  97 ;  S.  0.  7  Abb.  134 ;  S.  C.  Aif 'd,  20  N. 
Y.  (6  Smith),  356,  sub  nom.  Bank  ofLotDviUe 
T.  Magee;  Bank  of  LowoiUe  t.  Edwards,  U 
How.  216. 

—  foreign. — in  actions  by  foreign  corpo- 
rations, the  complaint  must  allege  facts  suffi- 
cient to  show  the  incorporation  and  to  indicate 
the  State  or  country  to  which  it  belongs,  ex- 
cept in  cases  where  defendants  are  estopped 
from  denying  the  incorporation ;  as,  by  having 
contracted  with  the  plaintiffs  by  their  corpo- 
rate name.  Connecticut  Bank  v.  Smith,  9  Abb. 
168 ;  S.  G.  17  How.  487 ;  and  subscribers  to  a 
stock  subscription  admit  the  legal  existence  of 
the  corporation  by  their  subscription,  and  can- 
not therefore  question  its  capacity  to  sue.  Os- 
wego and  Syracuse  Plank  Boad  Co.  t.  Bust,  5 
How.  390.  W  here  the  complaint  arers  that  de- 
fendant is  an  incorporated  company  doing  busi- 
ness at  Moriah,  in  the  county  of  Essex,  the  court 
will  not  intend  that  the  defendant  is  a  foreign 
corporation.  Acome  v.  American  Mineral  Co. 
11  How.  24.  A  promissory  note  made  by  a 
corporation,  out  of  the  State  by  which  it  was 
created,  will  be  deemed  valid  and  authorised 
by  the  charter  of  the  corporation ;  therefore  a 
complaint  upon  such  a  note  need  not  show 
that  the  making  thereof  was  an  act  within 
the  corporate  power  of  the  defendant,  or  pur- 
suant to  a  resolution  of  the  board.  If  in  fact, 
the  note  was  made  in  violation  of  defendant's 
charter,  that  is  matter  of  defense.  See  New 
York  Floating  Derrick  Co.  v.  New  Jersey  Oil 
Ot>.  3  Duer,  648 ;  Bedstead  v.  Mayor,etc.  of  New 
York,  5  Bart>.  218 ;  S.  C.  7  N.  Y.  Leg.  Obs. 
74 ;  S.  C.  Aff 'd,  3  N.  Y.  (3  Gomst.),  430 ;  and 
Nelson  v.  Eaton,  15  How.  305;  S.  G.  7  Abb. 
305;  Ogden  v.  Buymond,  5  Bosw.  16;  S.  G. 
Aff'd,  1  Keyes, 42;  26  How.  599 ;  Medumics" 
Banking  Associat'on  v.  Spring  Valley  Shot 
and  Lead  Co.  25  Barb.  419;  Rev'g  S.  G.  13 
How. 227 ;  Mossy.  Averdl,  10  N.  Y.  (6 Seld.), 
449 ;  and  note  to  §  149.  The  title  to  the  rights 
of  action  against  a  dissolved  corporation,  passes 
either  to  the  people  or  to  a  receiver.  Hence,  the 
eomplaint  of  a  creditor  of  such  a  corporation 
(in  another  State,  with  judgment  and  execution 
returned  unsatisfied),  must  show  that  the 
right  of  action  does  not  pass  to  the  people  of 
the  State  in  which  it  is  incorporated,  or  to  a 
receiver ;  or  that  the  receiver  colludes  with  the 
defendants,  or  that  no  receiver  can  be  appoint- 
ed. Tinkham  v.  Borst,  15  How.  204;  S.  G. 
Att'd,  31  Barb.  407.  See  §  427,  post. 

—  religiOtiS. — In  an  action  by  a  religious 
society,  the  plaintifiit  must  prove  their  corpo- 
rate existence,  if  that  fact  is  denied.  MeUuh 


dist  Episcopal   Union  Church  v.  Picket,  23 
Barb.  436;  S.  G.  Aff'd,  19  N.  Y.  (5  Smith), 

482. 

—  ddfendailt  suing  a  defendant  by  a  cor- 
porate name,  admits  the  corporate  existence 
of  such  defendant,  and  also  performance  by  it 
of  all  such  acts  as  by  its  charter  were  condi- 
tions precedent  to  its  entering  upon  a  state  of 
legal  existence.  People  ex  rel.  Marshall  v. 
!EUtvenswood  Turnpike  and  Bridge  Co.  20  Barb. 
518.  The  plaintiff  need  not  set  out  the  act  of 
incorporation.  Stoddard  v.  Onondaga  Annual 
Cor^erence  of  Methodist  Episcopal  Church,  12 
id.  573;  nor  allege  that  defendants -are  a  cor- 
poration. Lighte  v.  Everett  Insurance  Co.  5 
Bosw.  716.  If  the  defendants  contracted  the 
obligation  as  a  corporation,  they  are  estopped 
from  denying  their  incorooration.  Stoddard  v. 
Onondaga  Annual  Conference,  supra.  See  in 
ante,  note, "  Foreign,'*  where  a  complaint  com- 
menced by  averring  that  the  defendants  were 
a  manufacturing  company,  formed  under  the 
act  of  March  22,  1811,  without  any  other  or 
further  statement  as  to  the  corporate  character 
of  the  defendants,  no  objection  was  made. 
Hunter  v.  Hudson  B.  B.  Iron  and  Machine 
Co.  20  Barb.  493. 

In  actions  in  the  local  courts  of  cities,  men- 
tioned in  §  33  of  the  Gode,  against  domestic 
corporations  transacting  their  general  busi- 
ness, or  keeping  an  office  within  such  cities, 
respectively,  it  is  unnecessary  for  the  com- 
plaint to  show  that  defendants  transact  their 
general  business  or  keep  an  office  within  such 
city.  Com  Exchange  Bank  v.  Western  Trans  ■ 
portation  Co.  15  Abb.  319  (n.) 

—  dissolved.— A  corporation  or  its  re- 
ceiver cannot  maintain  an  action  to  recover 
usurious  premiums,  paid  by  it,  for  loans. 
Butterworth  v.  O'Brien,  7  Abb.  456 ;  28  Barb. 
187 ;  16  How.  503 ;  S.  C.  Aff 'd,  23  N.  Y  (9 
Smith),  275 ;  and  see  ante,  note,  "  Foreign." 

Joint  stock  companjr.— A  complaint 

by  an  officer  of  a  joint  stock  company  must 
allege  that  the  company  is  a  joint  stock  com- 
pany or  association,  consisting  of  more  than 
seven  shareholders  or  associates,  (under  the 
act  of  1849).  Such  allegation  is  material  and 
issuable.  Tiffany  v.  Wmiams,  10  Abb.  204. 

Covenants,  breach  of.— A  complaint 

must  distinctly  show,  by  express  words,  or  by 
necessary  implication,  that,  admitting  the  truth 
of  the  facts  stated  in  the  complaint,  .be  de^ 
fendant  has  broken  the  covenant  in  its  true 
sense  and  meaning.  The  words  of  the  cove- 
nant need  not  be  literally,  but  must,  in  all 
cases, be  substantially  followed.  Thus,  where  a 
lease  of  a  basement,  containing  a  covenant  that 
defendant  should  not  let  or  allow  to  be  under- 
let, any  other  part  of  the  building  for  a  restau- 
rant or  porter  house,  was  alleged,  and  a  breach 
of  the  same  averred,  as  follows :  *'  The  plaint- 
iff shows  that  on,  etc.,  a  porter  house  was  open- 
ed on  the  first  floor  above  the  basement,  so  let 
by  plaintiffs  to  defendant,  which  porter  house 
is  still  occupied  as  such,  to  the  great  damage 
ef  plaintiffs,  and  in  violation  of  defendaars 


kUi.\ 


TBKi  CoMPLAmr. 


205 


iigreement,  as  above  stated."  A  damurrer,  for 

cauHe,  that  the  complaint  did  not  state  facts  suf- 
Hcient  to  constitute  a  cause  of  action,  was  sus- 
tained, on  the  eround  that  the  complaint  did 
not  show  any  oreach  of  the  covenant.  The 
covenant  not  being  general,  but  limited  to  the 
personal  acts  of  the  defendant,  and  the  com- 
plaint not  showing  that  any  of  the  acts  sup- 
posed to  constitute  the  breach  were  done  by 
the  defendant.  The  words,  '*  in  violation  of 
the  defendant's  agreement,"  onlj  aver  a  con- 
clusion of  law,  and  as  the  conclusion  is  not  Jus- 
tified by  the  facts  stated  in  the  complaint,  the 
averment  is  irrelevant  and  nugatory.  Schenck 
V.  NaploTy  2  Duer,  675.  See  Lynch  v.  Murray^ 
21  How.  154. 

A  complaint  which  all^d  a  covenant ;  the 
defendants  jointly  and  severally  agree  that 
they  will  desist  from,  and  discontinue  their 
business,  and  a  breach  of  the  same ;  that  one 
9/  them  has  carried  on  the  business,  was  held, 
insufficient.  Lawrence  v.  Kidder,  10  Barb.  462. 
An  averment- that  a  boat  has  been  greatly  im-- 
paired,  and  is  consequently  depreciating  in 
ralue,  by  reason  of  being  withdrawn  from  nav- 
igation and  laid  up  at  the  dock  and  from  want 
9f  care  and  attention  to  her  preservation,  and 
Grom  defendants'  neglect  to  keep  her  in  good 
order  and  repair,  is  not  a  proper  form  of  aver- 
ring a  breach  of  an  I4pieement  to  keep  the  boat 
in  repair.  Coster  v.  New  York  ^  Erie  EaU- 
road  Co.  6  Duer,  43;  S.  G.  3  Abb.  332.  It  is 
insufficient  to  allege  that  defendants  covenant- 
ed, without  shewing  how  Austin  v.  Searing, 
16  N.  Y.  (2  Smith),  112,  (122)  ;  Laraway  v. 
Perkins,  10  N.  Y.  (6  Seld.),  371. 

Covenant  to  pay  rent.— A  complaint 

by  a. land  lord  against  an  assignee  of  a  lease, 
for  a  breach  of  a  covenant  to  pay  rent,  which 
alleges  a  demand  and  refusal  of  ^he  rent,  is 
sufficient  without  averring  that  the  rent  was 
unpaid  at  the  commencement  of  the  action. 
Holsman  v.  Be  Gray,  6  Abb.  79.  A  complaint 
for  the  possession  of  demised  premises,  for  the 
non-payment  o(  rent,  need  not  allege  a  de- 
mand of  payment.  Mayor,  etc.,  of  the  City  of 
New  Yorkv.  Campbell,  18  Barb.  156.  It  seems 
that  it  is  unnecessary  to  aver  that  there  is  not 
a  sufficiencv  of  goods  on  the  demised  premises 
to  satisfy  the  rent.  id.  Where  a  complaint  in 
an  action  for  rent  accrued  upon  a  lease  in  fee, 
alleged  that  the  grantor  and  covenantor  Y .  R., 
died  on,  etc.,  seized  of  the  rent  in  question ; 
that  by  his  will  he  devised  the  said  rent  to 
W.;  and  that  on,  etc.,  W.  conveyed  said  renMo 
A.,  and  the  latter  conveyed  it  to  plaintiff; 
held,  sufficient  to  show  title  in  the  plaintiff 
without  alleging  that  he  continued  to  be  the 
owner  until  the  suit  was  commenced.  Van 
Bensselaer  v.  Bonesteel,  24  Barb.  365.  Dam- 
ages recoverable  for  a  breach  of  covenant  must 
be  specifically  averred.  Neary  v.  Bostwick,  2 
Hilt.  514.  See  Rent,  post 

Cloud  upon  title.  —  Requisites  of  a 
complaint  to  remove.  Johnson  v.  Stevens,  13 
How.  132. 

Duty  of  commissioners  of  high- 
ways to  keep  bridges  in  repair.— 


Requisites  of  complaint  for  neglect  of.  Smith 
V.  Wright,  27  Barb.  621 ;  Rev'g  S.  C.  24  id. 
170;  12  How.  565. 

Compromise  of  doubtftd  claim.— 

Requisites  of  complaint  to  recover  amount 
agreed  on.  Dolcher  v.  Fry,  37  Barb.  152. 

Judgment  creditor's  bill.— The  former 

action  Cy  judgment  creditor's  bill  (2  R.  S.  173, 
§§  38,  39;,  is  still  in  force  under  the  Code, 
except  that  portion  which  authorizes  a  discov- 
ery. The  remedy  remains,  but  the  method 
of  pursuing  it  is  by  summons  and  complaint. 
Catlin  V.  Doughty,  12  How.  457  ;  Hammond 
V.  Hudson  River  Iron  and  Machine  Co.  20 
Barb.  378;  Bogers  y.  Hem,  2  Code  R.  79. 
An  action  in  the  nature  of  a  creditor's  bill  is 
not  an  action  on  a  judgment,  within  the  mean- 
ing of  §  71.  Dunham  v.  Nicholson,  2  Sandf. 
636;  Catlin  v.  Doughty,  12  How.  457.  It 
can  be  sustained  upon  a  judgment  recovered 
against  joint  debtors  (in  an  action  in  which 
part  of  them  only  were  served  with  process), 
to  reach  the  joint  property  of  all  and  the  sepa- 
rate property  of  those  served,  but  not  of  those 
not  served.  BiUhofer  v.  Heubaek.  15  Abb. 
143;  Field  v.  Chapman,  14  id.  133 ;  S.  C.  23 
How.  80,  sub  nom.  Field  v.  Hunt ;  S.  G.  again 
15  Abb.  434;  S.  0. 24  How.  463 ;  Aff'g  S.  0. 
13  Abb.  320 ;  22  How.  329,  sub  nom.  Field  v. 
Hunt,  If  there  is  an  excuse  for  not  proceed- 
ing to  final  execution  against  a  joint  debtor,  it 
should  be  stated  in  the  complaint.  lb. 

A  creditor's  bill  may  be  sustained  upon  a 
judgment  obtained  in  a  foreign  State.  McCart- 
ney V.  Bostwick,  32  N.  Y.  (5  TiflF.),  53 ;  Rev'g 
S.  G.  31  Barb.  390.  Before  an  action  in  the 
nature  of  a  creditor's  bill  can  be  sustained 
the  plaintiff  must  have  exhausted  all  his  reme- 
dies at  law.  The  complaint  must  aver  that  an 
execution  has  been  issued  and  returned  un* 
satisfied.  Dunlevy  v.  Tallmadge,  29  How.  397 ; 
8.  C.  32  N.  Y.  (5  Tiff.),  457;  Rev'*  S.  C.  18 
Abb.  48.  See  Meehamcs'  and  Traderf^  Bank 
of  Jersey  City  v.  DalHn,  28  How.  502; 
McCartney  v.  Bostwick,  32  N.  Y.  (5  Tiff.), 
53;  Rev'g  S.  C.  31  Barb  390;  Meyer  v. 
Mohr,  19  Abb.  299;  8.  C.  1  Rob.  333; 
Simmwis  v.  Eldridge,  19  Abb.  296;  8.  0. 
29  How.  309;  Parshall  v.  Tillou,  13  id. 
7 ;  Field  v.  Chapman,  13  Abb.  320;  8.  G.  22 
How.  329,  sub  nom.  Field  v.  Hunt;  8.  G. 
Aff'd,  24  How.  463;  15  Abb.  434;  8.  G. 
again,  23  How.  80;  14  Abb.  133.  Either  in 
part  or  in  whole.  Seardsley  Scythe  Co.  v. 
Foster,  36  N.  Y.  (9  Tiff.),  561 ;  8.  G.  34  How. 
100;  3  Trans.  App.  215.  8uch  an  averment 
cannot  be  supplied  by  an  allegation  of  total 
want  of  property,  id.  This  rule  applies  to 
each  of  several  joint  debtors .  Voorhees  v .  How- 
ard,  4  Keyes,  371.  The  action  may  be  main- 
tained where  it  is  commenced  immediately 
after  the  return  of  the  execution,  nuUa  bona, 
although  within  the  sixty  days  allowed  by 
law  as  the  possible  life  of  an  execution.  Bi- 
naud  V.  O'Brien,  35  N.  Y.  (8  Tiff.),  99 ;  Rev'g 
S.  G.  25  How.  67 ;  Forbes  v.  Waller,  25  N.  Y. 
(11  Smith),  430 ;  S.  G.  25  How.  166,  sub 
nom.  Forbes  v.  Walter ;  Aff'g  S.  G.  4  Boaw. 
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475,  sub  nom.  Forbes  ▼.  Logan;  Knauih 
T.  Bassett,  34  Barb.  31;  Field  ▼.  Hunt, 
24  How.  463;  S.  G.  sub.  nom.  FiM  t. 
Chapman,  15  Abb.  434;  Aff'g  S.  C.  13  id. 
32() ;  S.  C.  22  How.  329 ;  BiUhofer  v.  J7a«lNM;Jk, 
15  Abb.  143.  The  complaint  should  aver  the 
issue  of  execution  to  the  county  where  the  de- 
'fendant  resides.  Cooper  v.  CUuon,  1  Code  R. 
N.  S.  347 ;  CampheU  v.  Foster,  16  How.  275. 
But  it  need  not  aver  that  the  judgment  has 
been  docketed  in  such  county,  unless  it  ap- 
pears on  the  face  of  the  complaint  that  defend- 
ant has  real  estate  there.  Millard  v.  Shmo,  4 
How.  137.  And  in  an  action  by  a  judgment 
creditor  to  obtain  the  cancellation  of  prior 
judgment,  fraudulently  kept  on  foot,  it  is  un- 
necessary to  aver  the  issue  of  execution  te  the 
county  where  the  land  lies ;  execution  to  the 
county  where  the  debtor  resides  is  sufficient. 
Shaw  V.  Dtcight,  ^  N.  Y.  (13  Smith),  244. 
Before  an  action  in  the  nature  of  a  creditor's 
bill  can  be  maintained  upon  a  judgment  of  a 
justice's  court,  the  judgment  must  be  dock- 
eted in  the  county  clerk's  office,  and  an  exe- 
cution against  real  estate  issued.  Dix  v. 
Briggs,  9  Paige,  595.  Whether  an  averment 
that  defendant  has  no  real  estate,  is  an  equiva- 
lent to  one  that  the  judgment  (of  justice's 
court)  was  docketed  in  the  office  of  the  coun- 
ty clerk,  queref  SwCoey,  Whitbeck,  11  id. 
42.  An  action  in  the  nature  of  a  creditor's 
bill  cannot  be  sustained  on  a  justice's  judg- 
ment, where  the  only  execution  returned  un- 
satisfied was  that  issued  by  the  justice.  Crip- 
pen  V.  Hudson,  13  N.  Y.  (3  Kern.),  161. 
But  on  a  judgment  of  the  supreme  court, 
the  allegation  of  docketinj^  is  unnecessary. 
Youngs  v.  Morrison,  10  Paige,  325. 

The  late  court  of  chancery  required  a  credi- 
tor's bill  to  contain  the  allegations:  that  it 
was  not  preferred  and  prosecuted  by  collusion, 
for  the  purpose  of  protecting  the  property  and 
effects  of  the  debtor  against  the  claims  of  other 
creditors ;  and  that  the  defendant  had  equit- 
able interests  or  property  to  the  value  of  8100, 
or  more.  These  requirements  are  superseded 
by  the  Code.  Now  it  is  sufficient  if  the 
plaintiff  comply  with  the  Code,  and  also  set 
forth  all  that  by  the  Revised  Statutes  was 
made  requisite  to  the  filing  of  a  craditor's  bill. 
Quick  V.  Keeler,  2  Sandf.  231 ;  Hammond  t. 
Hudson  River  Iron  and  Machine  Co.  20  Barb. 
386 ;  MaUory  v.  Norton,  21  id.  436 ;  Batter- 
son  V.  Ferguson,  1  id.  490.  Now  a  credi- 
tor's bill  may  be  maintained  for  less  than  $50. 
Sarsfidd  v.  Van  Vaughner,  15  Abb.  65 ;  S.  C. 
38  Barb.  444;  Rev'g  S.  G.  14  Abb.  297.  Yet 
this  may  affect  the  question  of  costs,  id.  See 
dictum.  Butts  v.  Dickinson.  20  How.  230, 
(235);  S.  C.  12  Abb.  60;  Shepardyf.  Wal- 
ker, 7  How.  46;  Cobinc  v.  St,  John,  12  id. 
333,  and  Dix  v.  Briggs,  9  Paige,  595. 

—  by  reoeiTBr. — In  an  action  by  a  re- 
ceiver, appointed  in  supplementary  proceed- 
ing, against  the  executor  of  a  judgment  debt- 
or's testator,  to  recover  the  interest  payable 
to  such  debtor,  upon  a  trust  fund  held  by 
defendants,    as   such   executors,    the    com- 


plaint must  allege  that  when  plaintifT  was 
appointed  receiver,  the  defendants  had  money 
or  property  in  their  possession  belonging  to 
such  debtor,  and  that,  too,  over  and  above  an 
amount  sufficient  for  his  support.  Graff  t. 
Bonnett,  2  Rob.  54 ;  25  How.  470 ;  S.  C.  Aff'd, 
31  N.  Y.  (4  Tiff.),  9.  See  Genet  v.  Beekman, 
26  N.  Y.  (12  Smith),  35 ;  Aff 'g  S.  0.  27  Barb. 
371. 

—  to  set  aside  fraudulent  trans- 

fers. — Where  the  complaint,  in  a  creditor's 
suit  to  set  aside  an  assignment  made  for  the 
benefit  of  preferred  creditors,  avers  such  as- 
signment to  have  been  made  with  intent  to 
hinder,  delay  and  defraud  creditors,  it  is  a 
sufficient  denial  that  the  assignment  was  not 
made  with  intent  to  hinder  and  defraud  credi- 
tors. Bead  v.  Worthington,  9  Bosw.  618. 
Where  the  defendant  has  property  liable  to 
execution,  that  fact  may  be  set  up  in  the  an- 
swer, and  if  established  by  proof,  the  com- 
plaint will  be  dismissed.  MiUard  v.  Shaw,  4 
How.  137.  If  there  should  be  any  oppression 
in  resorting  to  an  action  when  summary  pro- 
ceedings would  be  more  proper,  the  court  has 
a  remedy  in  its  own  power  m  the  disposition 
of  costs.  Catlin  v.  Doughty,  12  How.  457. 

A  judgment  creditor  may  maintain  an  action 
to  set  aside  any  fraudulent  incumbrance  of  the 
debtor's  property,  without  resorting  to  an  ex  • 
ecution.  ParshaU  v.  TiUou,  13  How.  7 ;  Loo 
mis  V.  Tift,  16  Barb.  541 ;  Cooper  v.  Clason, 
1  Code  R.  N.  S.  347;  Skinner  t.  Stuart,  13 
Abb.  442;  S.  G.  Rev'd,  15  id.  391 ;  39  Barb. 
206;  Wilson  v.  Forsyth,  24  id.  105;  Gasper 
T.  Bennett,  12  How.  307 ;  contra,  McCuUough 
V.  Colby,  5  Bosw.  477 ;  and  after  a  receiver  in 
supplementary  proceedings  has  been  appointed. 
Gere  v.  Dibble,  17  How.  31.  The  sUtutes  (2 
R.  S.  174,  §§  38,  39),  apply  only  to  creditors' 
bills,  strictly  so  called.  Where  the  only  claim 
to  relief  is  that  the  remedy  of  the  creditor  is 
exhausted  at  law,  and  they  leave  untouched 
the  common  law  powers  of  the  court  of  chan- 
cery, in  relation  to  fraudulent  trusts  and  con- 
veyances. Chautauque  County  Bank  V.  White, 
6  N.  Y.  (2  Seld.),  236;  Rev'g  S.  C.  6  Barb. 
589.  A  creditor  on  establishing  a  lien  or  quasi 
lien  on  real  or  personal  property  which  was 
the  subject  of  the  trust,  is  entitled  to  relief, 
notwithstanding  he  may  have  a  remedy  in  his 
execution,  id.  Greenwood  v.  Brodhead,  8 
Barb.  593;  Crippen  v.  Hudson,  13  N.  Y.  (3 
]^em.),  161.  But  unless  he  has  such  a  lien, 
by  judgment  or  otherwise,  he  cannot  ask  to 
have  a  transfer  set  aside  as  fraudulent.  Eeu- 
bens  V.  Jod,  13  N.  Y.  (3  Kern.),  488;  Aff'g 
S.  C.  2  Duer,  530;  sub  nom.  Neustadt  v. 
Joel,  12  N.  Y.  Leg.  Obs.  148;  New  York 
Ice  Co,  V.  North  Western  Insurance  Co.  21 
How.  296 ;  S.  C.  23  N.  Y  (9  Smith),  357 ; 
12  Abb.  414.  A  creditor's  action  cannot  be 
maintained  to  set  aside  an  assignment  of  the 
judgment  debtor,  made  when  he  was  free 
from  debt,  or  before  the  accrual  of  the  cause 
of  action  on  which  the  judgment  was  obtained. 
PhUUps  V.  Wooster,  2  Trans.  App.  254 ;  S.  G 
36  N.  Y.  (9  Tiff.),  412;  3  Abb.  N.  S.  475. 
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Whca^  a  creditor  has  commenoed  an  action 
for  the  recovery  of  his  debt  in  which  an  attach- 
ment has  been  issued  and  been  levied,  he  can- 
not bring  a  second  action  for  the  recovery  of 
his  debt,  to  set  aside  an  alleged  fraudulent 
judgment  previously  recovered  against  the 
debtor  and  for  an  injunction.  Mills  v.  Block, 
30  Barb.  549 ;  Crapsey  v.  McKinney,  id.  47  ; 
Brooks  V.  Stone  11  Abb.  220;  S.  G.  19  How. 
395 ;  oorUra,  Skinner  v.  Stuart,  13  Abb.  442; 
S.  C.  Rev'd,  39  Barb.  206;  15  Abb.  391.  A 
judgment  creditor  may  commence  an  action 
for  his  own  benefit,  or  in  behalf  of  himself 
and  all  others  in  the  same  situation  with  him- 
self who  may  choose  to  come  in  and  contrib- 
ute to  the  expenses  of  the  suit.  It  is  not  a 
good  ground  of  demurrer  in  such  case,  that 
all  the  creditors  are  not  joined  as  plaintiffs ; 
and  property  in  the  hands  of  a  fraudulent  as- 
signoe  may  be  reached  by  an  action  against 
the  judgment  debtor  and  the  assignee.  Ham- 
mopul  V.  Hudson  River  Iron  and  Machine  Co, 
20  Barb.  378.  Where  the  com'plaint  in  an 
action,  brought  by  a  judgment  debtor  in  aid 
of  a  suit  at  law,  avers  that  the  property  re- 
ceived by  third  persons  under  a  fraudulent 
assignment,  was  the  property  of  the  judgment 
debtor,  such  third  persons  are  necessary  par- 
ties to  the  action.  And  where,  independent  of 
any  clum,  such  third  persons  might  set  up  as 
owners  of  the  property  sought  to  be  reached 
by  the  action,  they  were  charged  by  specific 
allegations,  with  fraudulent  acts  and  with 
efforts  to  liinder  the  plaintiffs  in  the  collection 
of  their  debt,  it  is  enough  to  render  them 
proper  parties  to  the  action.  lb. 

Where  the  complaint  averred  that  the  judg- 
ment debtor  had  made  a  fraudulent  general 
assignment,  with  intent  to  hinder  his  credi- 
tors; that  the  assignee  colluded  with  him; 
that  the  debtor  liad  made  several  other  con- 
veyances, in  fraud  of  creditors,  to  various  per- 
sons defendants,  and  asked  to  have  the  assign- 
ment and  conveyances  set  aside,  held,  on  de- 
muri*er,  but  one  cause  of  action.  Though  there 
was  no  privity  between  the  several  transferees, 
there  was  a  privity  between  each  of  them 
and  the  debtor,  which  makes  it  proper  to  join 
them  all  as  defendants.  Beed  v.  Stryker,  12 
Abb.  47 ;  Rev'g  S.  0.  6  id.  109.  See  Morton 
V.  WeU,  II  id.  421 ;  S.  0.  33  Barb.  30. 

Ezeoutors* — Where  the  complaint 
against  executors,  upon  an  indebtedness  of 
the  testator  to  the  plaintiff,  avers  a  promise 
by  one  of  the  defendants,  who  was  then  and 
there  the  only  executor  who  had  qualified ; 
and  that  afterwards  letters  testamentary  were 
granted  to  the  other  executor,  whereby  an 
action  had  accrued  against  the  defendants,  as 
executor,  it  is  sufficient.  Bet^jamin  v.  Taylor, 
12  Barb.  328. 

False  imprisonxnent. — The  mode  of 

stating  a  cause  of  action  for,  heretofore  in  use 
in  such  cases,  is  all  that  is  necessary.  Shaw 
V.  Jayne,  2  Code  R.  69;  4  How.  119;  Eddy 
V.  Beach,  7  Abb.  17.  And  where  the  com- 
plaint states  at  length  all  the  circumstances 
and  .the .  particuUr  instnunentality  by  wbidi 


plaintiff  was  restrained  of  his  liberty,  such 
statements  will  be  stricken  out.  id.  Mcilony 
V.  Bows,  15  How.  261 ;  S.  C.  Aff 'd,  2  Hilt. 
247 ;  but  averments  of  special  damages  may 
be  inserted.  And  where  the  complaint,  in  an 
action  against  a  member  of  the  San  Francisco 
Vigilance  Committee  for  false  imprisonment, 
averred  that  said  committee  caused  to  be  puln 
lished,  that  plaintiff  was  a  notorious  criminal, 
and  a  worthless,  disreputable  character,  it  was 
allowed,  as  being  an  averment  of  special  in- 
jury. See  Beg.  v.  Best,  1  Salk.  174 ;  2  Ld. 
Raym.  1167;  3  id.  37;  Anonymous,  3  Salk. 
97.  Averments  of  aggravating  circumstances 
are  to  be  stricken  out.  id.  See  note  to  §  160, 
post.  In  an  action  against  a  justice  of  the 
peace,  it  was  held,  that  the  plaintiff  could  not 
recover  the  amount  of  costs  incurred  by  him 
in  an  unsuccessful  application  for  his  discharge 
on  a  writ  of  habeas  corpus,  such  costs  not 
being  alleged  in  the  complaint,  as  special  dam- 
ages. Spmce  V.  MaiyneU,  2  New  Mag.  Cas. 
19 ;  oon^o,  WiUiams  v.  GarreU,  12  How.  456. 

FraudtQent  representations,  to  in- 
duce credit. — ^In  an  action  for  fraudulently 
representing  a  person  as  .solvent,  the  complaint 
must  aver  that  the  representations  were  false 
and  made  with  intent  to  deceive.  Zabriskie  v. 
SmUh,  13  N.  Y.  (3  Kern.),  322.  Where  a  com- 
plaint shows  a  false  representation, — ^known  by 
the  party  making  it  to  be  false, — ^made  as  the 
foundation  of  a  contract  with  a  person  deceiv- 
ed thereby,  and  damages  in  consequence  of 
such  deception,  it  is  sufficient.  Bohinson  v. 
Flint,  16  How.  240.  '<  To  represent  of  a  man 
entirely  insolvent,  that  ^ou  have  examined 
into  his  affairs,  and  consider  him  solvent  and 
worthy  of  credit,  and  that  he  is  going  on  well, 
when  all  you  know  of  his  business  condition 
is,  that  he  owes  a  large  sum  of  money,  is  ac- 
tionable, if  the  representation  was  made  from 
bad  motives,  in  order  to  induce  credit.*'  Za^ 
briskie  v.  SmUh,  13  N.  Y.  (3  Kern.),  322. 
The  complaint  must  state  what  the  represent- 
ations were,  in  order  that  the  court  may  judge 
if  they  were  sufficient  to  mislead,  otherwise  it 
does  not  state  a  cause  of  action.  -  Wdls  v 
JeweU,  11  How.  242.  A  complaint  which  avers 
the  fraudulent  issue,  by  the  defendants,  of 
certain  stock,  and  that  the  plaintiff  believing 
the  representations  of  A.  B.  and  C,  three  of 
the  defendants,  as  to  the  value  of  said  stock, 
and  being  ignorant  as  to  the  fraudulent  issuu 
of  the  stock,  became  the  purchaser  of  said 
shares,  believing  them  to  be  genuine,  is  insuffi- 
cient. See  Bell  v.  Mali,  11  How.  254;  GaUr- 
lard  V.  Mali,  id.;  Mead  v.  Mali,  15  id.  348; 
S.  C.  Aff'd,  25  Barb.  578,  sub  nom.  Ca- 
eeaux  v.  Mali.  False  representations  as  to 
the  solvency  of  another,  to  be  actionable  as 
fraudulent,  must,  at  the  time,  have  been 
known  to  have  been  false  by  the  party  mak- 
ing them,  or  he  must  have  assumed,  or  in- 
tended to  convey  the  impression  that  he  had 
actual  knowledge  of  their  truth,  though  con- 
scious that  he  had  no  such  knowledge.  Marsh 
V.  Faiker,  40  N.  Y.  (I  Hand),  562. 

Warranty. — ^Where  a  oomplunt  alleges  a 
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wamnty,  a  sale  on  the  fkith  of  it,  the  exist- 
ence of  a  defect  warranted  against  and  dam- 
ages thereby,  it  is  sufficient.  Quintardy.  New- 
ton, 5  Rob.  72;  Holman  ▼.  Dordy  12  Barb. 
339 ;  S.  G.  1  Code  R.  N.  S.  331.  It  is  unnec- 
essary to  allege  that  defendant  knew  the  war- 
ranty to  be  false,  id.  If  fraud  is  averred  it 
may  be  disregarded.  Quintard  t.  Newton, 
supra,  and  need  not  be  proved  to  entitle  the 
plaintiff  to  recover.  Thus,  where  the  plaintiff 
averred  that  the  defendant,  by  falsely  and 
fraudulently  warranting  a  horse  sold  by  him 
to  the  plaintiff,  etc.,  and  on  the  trial  proved 
an  express  warranty,  and  that  it  was  false ; 
held,  that  he  was  entitled  to  recover,  although 
the  jury  found  specially,  that  there  was  no 
fraud.  Fowler  v.  Abrams,  3  £.  D.  Smith,  1; 
Edick  V.  Crim,  10  Barb.  445. 

The  existence  and  terms  of  a  warranty, 
whether  express  or  implied,  must  be  alleged 
in  the  complaint,  as  material  and  traversM>le 
facts.  Prentice  v.  Dike,  6  Duer,  220.  It  is 
unnecessary  to  aver  a  scienter  ;  it  is  sufficient 
to  aver  that  the  warranty  was  false,  and  that 
the  plaintiff  was  deceived  by  it.  Holman  v. 
Bord,  12  Barb.  339;  S.  C.  1  Code  R.  N.  S. 
331.  See  Mab^  v.  Adams,  3  Bosw.  346.  It 
is  unnecessary,  to  sustain  an  action  on  a  war- 
ranty, that  all  the  representations  should  be 
false  or  actionable ;  if  any  part  are  actionable 
it  will  suffice.  An  affirmation  in  regard  to  an 
existing  fact,  distinctly  and  positively  made 
in  the  negotiations  for  trade,  should  be  regard- 
ed as  a  contract  and  enforced  as  a  warranty. 
Sweet  V.  Bradley,  2A  Barb.  554;  S.  C.  31  id. 
183 ;  Boberts  v.  Morgan,  2  Cow.  438 ;  Oneida 
Manufacturing  Society  v.  Lawrence,  4  Cow. 
440 ;  Whitney  v.  SuUon,  10  Wend.411 ;  Crip- 
pen  V.  Thompson,  6  Barb.  522.  The  word 
warranty  need  not  be  used.  Bkhardson  v. 
Mason,  53  Barb.  601 .  The  plaintiff  is  entitled 
to  the  difference  between  the  value  of  the  chat- 
tel, if  it  had  been  in  the  condition  the  defend- 
ant warranted,  and  its  value  in  the  condition 
it  in  fact  was,  at  the  time  of  plaintiff's  pur- 
chase,  lb. 

Deceit. — In  an  action  for  deceit  in  the  sale 
of  a  chattel,  where  fraud  is  the  gist  of  the  ac- 
tion, if  there  is  no  evidence  of  a  scienter,  the 
action  cannot  be  sustained.  Moore  v.  Noble, 
53  Barb.  425 ;  S.  C.  36  How.  385.  An  aver- 
ment that  defendant  '*  falsely  and  fraudulently 
represented,"  is  a  sufficient  statement  of  a 
scienter,  Thomas  v.  Seebe,  25  N.  Y.  (11 
Smith),  244.  The  complaint  in  an  action  for 
deceit,  in  the  purchase  or  sale  of  a  chattel,  in- 
duced by  false  representations,  must  in  sub- 
stance state  the  representations,  and  aver  their 
falsity,  and  that  they  were  made  with  intent 
to  deceive  the  plaintiff  and  induce  him  to  make 
the  purchase  or  trade  in  question,  and  that 
they  did  induce  such  trade  to  the  plaintiff's 
injury.  Barber  v.  Morgan,  -61  Barb.  116; 
Mabey  v.  Adams,  3  Bosw.  846;  Harper  y. 
Chamberlain,  11  Abb.  234.  Where  the  facts 
stated  imply  a  fraudulent  intent,  that  is  suffi- 
cient, without  averring  it  specifically.  Barber 
V.  Morgan^  51  Barb.  136;  but  a  statement 


that  the  person  making  the  repi^sentations  to 
induce  the  purchase,  knew  oUierwise,  is  not 
sufficient.  Star  Steamship  Co.  v.  Mitchea,  1 
Abb.  N.  S.  396.  The  intent  to  deceive  must 
always  be  affirmatively  made  out.  Marsh  v. 
Falter,  40  N.  Y.  (1  Hand),  566. 

Where  a  vendor  of  a  diattel  is  guilty  of  a 
fraudulent  concealment  of  materifd  facts  in 
relation  to  the  sale,  to  the  injury  of  the  vendee, 
an  action  for  damages  is  maintainable.  It  is 
not  enough  that  the  vendor  told  the  truth  as 
far  as  he  went,  he  must  tell  the  whole  truth. 
Nickleu  V.  Thomas,  22  Barb.  652;  Edick  v. 
Crim,  10  Barb.  445 ;  Binnard  v.  Spring,  42  id. 
470 ;  Clark  v.  Bamer,  2  Lans.  67 .  An  action  on 
the  case  may  be  maintained  by  the  purchaser  of 
lands  against  the  vendor  for  fraudulently  mis- 
representing the  boundaries  thereof.  The  intent 
to  defraud  need  not  be  established  by  direct 
proof,  but  it  may  be  inferred  from  circum- 
stantial or  presumptive  evidence.  A  vendor 
of  real  estate  who  knowingly  suppresses  from 
the  vendee  the  fact  that  hd  has  not  title  to  a 
portion  of  the  lands  sold,  is  guilty  of  fraud. 
ClarkY.  Baird,  9  N.  Y.  (5  Seld.),  183.  See 
"Fraud." 

Fraud  consists  in  intention,  and  that  in- 
tention is  a  fact  which  must  be  averred,  for  it 
is  the  gist  of  the  plea,  and  is  traversable. 
Moss  V.  Middle,  5  Cranch.  351.  As  a  ground 
of  action,  it  must  be  alleged.  Fisher  v.  Fre- 
denhall,  21  Barb.  82;  Bailey  v.  Ryder,  10  N. 
Y.  (6  Seld.),  363 ;  Bobinson  v.  Stewart,  id. 
189.  See  Thomas  v.  AusHn,  4  Barb.  265; 
Brockway  v.  Bumap,  12  Barb.  348;  S.  C.  8 
How.  188;  S.  C.  Rev'd,  16  Barb.  309;  Im- 
ham  V.  Child,  1  Bro.  C.  C.  92;  Chautauqu4 
Co,  Bank  v.  White,  6  N.  Y.  (2  Seld.),  237; 
Rev'g  S.  C.  6  Barb.  589.  But  where  the  alle- 
gations of  the  complaint,  taken  together,  im» 
pl^  a  fraud  jiurposel^  and  intentionally  com- 
mitted, that  is  sufficient.  Barber  v.  Morgan^ 
51  Barb.  116.  Fraud  is  not  to  be  presumed, 
but  must  be  proved  by  the  party  alleging  it. 
Bead  v.  Worthington,  9  Bosw.  617.  A  posi- 
tive denial  of  fraud  in  the  answer  is  of  no 
avail,  where  the  same  answer  admits  facts 
which  show  that  the  transaction  was  fraudu- 
lent. Bobinson  v.  Stewart,  10  N.  Y.  (6  Seld.), 
189.  As  to  the  effect  of  an  answer  denying 
fraudulent  intent,  see  Wight  v.  Prescott,  2 
Barb.  196;  Bead  v.  Worthington,  9  Bosw. 
618.  Where  the  question  of  fraud  in  relation 
to  the  acts  of  a  board  of  public  officers  is 
raised  by  the  pleadings,  and  the  evidence  on 
the  trial  goes  only  to  show  an  irregularitv, 
without  fraudulent  intent,  it  need  not  be  sub- 
mitted to  the  jury.  People  v.  Cook,  8  N.  Y. 
(4  Seld.),  67  ;  Aff'g  S.  0.  14  Barb.  259. 

An  action  for  the  rescission  of  a  contract  of 
sale,  on  the  ground  of  fraud,  cannot  be  sus- 
tained by  the  vendor  while  he  retains  any  part 
of  the  consideration  received  by  him  from  the 
vendee.  Fisher  v.  Conant,  3  E.  D.  Smith,  199. 
See  Bosenbaum  v.  Gunter,  id.  203.  The  ven 
dor  must  return  or  tender  to  the  vendee  what 
he  has  received,  but  such  return  or  tender 
need  not  be  alleged  in  the  complaint.  King  ▼• 
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FUeh,  1  KeyM,  432 ;  Cienfral  B^ifc  ofCherfff 
VdOey  t.  IViMfer,  46  Barb.  467.  It  mttsi  be 
made  promptly.  Ftsher  ▼.  FrtAenhaU^  21  id. 
82.  Four  years,  hMy  teo  late.  id.  A  party 
who  recenres  from  the  pnrehaser  of  goods  the 
promissory  note  of  a  third  person  in  payment 
therefor,  and  afterwards  sues  the  purchaser 
for  the  goods,  on  the  gromid  of  fraudulent 
representations  made  by  him  as  to  the  sol- 
yencjr  of  the  maker  by  which  hb  (plaintiff) 
was  mduced  to  receive  the  note,  must,  to  re- 
cover, show  that  he  returned  or  .tendered  the 
note  to  defendant  before  commencing  the  suit. 
Bt^cer  y.  BobbvM,  2  Denio,  136. 

Where  parties  fraudulently  purchase  goods 
on  credit,  for  which  they  eive  their  note,  due 
at  a  future  day,  the  ven<u>r,  discoyering  the 
fraud,  may  waive  the  tort  and  bring  his  action 
immediately  for  goods  sold  and  delivered. 
Wigand  v.  Sichel,  3  Reyes,  120 ;  S.  €.  33 
How.  174;  Aff'g  S.  G.  sub  nom.  Kayser  v. 
Sichel,  34  Barb.  84.  In  such  case,  a  com- 
plaint, in  the  ordinaiy  form  of  one  for  goods 
sold  and  delivered,  is  sufficient,  id. ;  Bliss  v. 
Cottle,  32  Barb.  322 ;  Osborne  v.  BeU,  5  Denio, 
370;  Kingman  v.  Hotdling,  25  Wend.  423. 

See  "  Fraudulent  Representations,"  **  War- 
ranty,'' and  "  Deceit,"  ante, 

ForeoloBure  of  mortgage.— In  an  ac- 
tion to  foreclose  a  mortgage,  given  to  secure  a 
bond  made  by  one  of  the  mortgagors  and  his 
partner,  to  secure  the  payment  of  certain 
notes,  which  notes  were  held  by  the  mort- 
gagees as  collateral  security  for  an  indebted- 
ness past  due,  if  the  complaint  alleges  that 
the  notes  held  as  collateral  security  had  be- 
come due,  and  a  failure  to  comply  with  the 
condition  of  the  bond,  it  is  sufficient.  TVay 
City  Bank  v.  Bownunty  43  Barb.  639 ;  S.  0. 

19  Abb.  18.  A  general  allegation  that  the  de- 
fendants (naihing  them)  have  or  claim  some 
interest  in  or  lien  upon  the  mortgaged  premi- 
ses, which,  if  any,  is  subsequent  to  the  plaint- 
iff's mortgage,  is  a  sufficient  statement  of  a 
cause  of  action  against  such  defendants.  Drwry 
V.  Clark,  16  How.  424.  See  2  R.  S.  191. 
Where  there  are  infant  defendants,  the  com- 
plaint must  allege  the  requisite  facts,  to  show 
what  their  interests  in  the  premises  are.  Aid- 
rich  ▼.  Lapham,  6  How.  129 ;  S.  C.  1  Code 
R.  N.  S.  408.  Where  proceedings  have  been 
had  upon  the  bond,  the  complaint  most  aver 
that  tnat  remedy  has  been  exhausted.  Lovett 
V.  German  Eeformed  Church,  12  Barb.  67. 
The  complaint  must  ask  for  a  judgment  for 
the  deiiciency ,  if  any  shall  exist  after  the  sale ; 
otherwise,  the  defendant  not  answering,  no 
such  relief  can  be  granted.  French  v.  New, 

20  Barb.  484;  S.  C.  Rev'd,  28  N.  Y.  (1  Tiff.), 
147.  It  is  unnecessary  to  make  a  demand 
before  suit  brought.  Harris  v.  Mulock,  9 
How.  402.  Although  expressed  to  be  pay- 
able on  demand.  G^Uett  v.  BaJcom,  6  Barb. 
370 

It  seems  that  a  foreign  executor  can  fore- 
close a  mortgage  in  this  State  without  taking 
out  letters  testamentary.  AverUl  v.  Taylor, 
5  How.  476 ;  S.  C.  1  Code  R.  N,  S.  213.    But 
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it  is  hdd  that  a  foreign  execatoi*  or  adminis- 
trator (one  appointed  under  the  laws  of  a  sis- 
ter State  is  foreign  in  the  sense  of  the  rule) 
cannot  sue  in  his  representative  character  in 
the  courts  of  this  State.  Petersen  v.  Chemieai 
Bank,  32  N.  Y.  (5  Tiff),  21,  (40);  S.  C.  29 
How.  240 ;  Aff'g  S.  C.  27  id.  491 ;  2  Rob. 
605;  Middlebrook  y.  Merchamtif  Bank,  41 
Barb.  481;  S.  C.  18  Abb.  109;  27  How.  474; 
S.  C.  Aff 'd,  3  Keyes,  135 ;  32  How:  613  (n.) 
Yet  an  assignee  of  a  foreign  executor  may 
maintain  an  action  in  the  courts  of  this  State 
upon  a  diose  transferred  by  such  executor. 
Petersen  v.  Chemical  Bank,  supra.  The  ob- 
jection that  it  appears  from  the  complaint 
that  the  plaintiff  is  a  foreign  executor  must 
be  taken  by  demurrer,  otherwise  it  is  waived. 
Rolens  v.  Wells,  18  Abb.  191;  S.  G.  26 
How.  15 ;  1  Rob.  666. 

—  of  mechaxxies^  Hen. — The  complaint 

must  show  that  such  is  the  olriect  of  the  ac- 
tion. Foster  v.  PoiUon,  1  Abb.  321.  It  is 
governed  by  the  same  rules,  as  pleadings  in 
other  actions,  and  must  aver  that  the  notice 
was  filed ;  that  the  defendant  is  the  owner ; 
that  the  work  was  done  in  pursuance  of  a 
contract  and  in  conformity  therewith,  and  so 
describe  the  premises  affected  by  the  lien,  that 
the  sheriff  will  be  able  to  determine  the  build- 
ing intended.  Dujf^  v.  McManus,  3  £.  D. 
Smith,  657;  S.  0.  4  Abb.  432,  sub  nom. 
Dujffy  v.  Brady.  If  the  street  number  of 
the  building  is  omitted,  the  reason  therefor 
m\ist  be  stated;  e.  g.,  that  the  building  has 
no  number,  or  that  the  plaintiff  is  ignorant 
thereof,  id.  The  complaint  of  a  sub-contractor 
must  show  that  his  own  contract  was  made  in 
conformity  with  the  contractor's  contract  with 
the  owner.  Broderick  v.  BouU,  1  Abb.  319. 
See,  also,  Quin  v.  McOliff,  id.  322.  Where 
more  than  one  cause  of  action  is  set  forth, 
they  must  be  stated  so  distinctly  and  sepa- 
rately, that  each  one  by  itself,  ana  unconnect- 
ed with  the  other,  shows  a  good  cause  of  action 
against  the  defendants.  Sindair  v.  Fitdh,  3  E. 
D.  Smith,  677,  (689).  The  principle,  that  if 
the  complaint  shows  any  cause  of  action  giv- 
ing a  different  remedy  fh)m  that  asked  for, 
the  court  shall  grant  any  relief  which  the  facts 
warrant,  does  not  apply  to  this  kind  of  action. 
Id.  691. 

Foreign  laws.— 6rowli  v.  Wd>h,  4  El. 

&  Bl.  933. 

Gk>od6  sold  and  delivered.— The  com- 
plaint must  show  a  sale  and  delivery  of  the 
goods  to  defendant,  their  value  and  non-pay- 
ment. Whitehead  v.  AUen,  3  Trans.  App.  261 ; 
S.  C.  3  Keyes,  562,  sub  nom.  Witherhead  v. 
Alien.  It  is  unnecessary  to  aver  the  sale 
and  delivery  to  have  been  made  at  defend- 
ant's request.  Glenny  v.  Hitchins,  2  Code  R. 
56;  S.  C.  4  How.  98;  Neejus  v.  Kloppen- 
burgh,  %  Code  R.  76;  Acome  v.  American 
Mineral  Co.  11  How.  24;  Ingraham  v.  Gil- 
bert, 20  Barb.  151 ;  Holmes  v.  Davis,  21  id. 
265;  S.  C.  RevM,  19  N.  Y.  (5  Smith),  488 ; 
Fisher  v.  Pyne,  1  Man.  &  G.  265,  (n.) ;  Victors 
v.  J>avis,  1  Dowl.  &  L.  986;  12  M.  &  W.  760 ; 
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or  that  defendant  promised  to  pay.  Fatnon  y. 
Shencoody  17  N.  Y.  (3  Smith),  230;  Glenny 
▼.  Hitchina,  2  Code  R.  56 ;  S.  C.  4  How.  98 ; 
DoUner  v.  (ribson,  3  Code  R.  153.  An  avei^ 
ment  of  sale  and  delivery  to  defendant,  implies 
a  request  and  promise  to  pay.  Acome  t.  Amer- 
iean  Mineral  Co,  II  How.  24;  and  where  the 
action  is  by  several  plaintiffs,  such  an  aver- 
ment implies  a  partnership  interest  in  the 
phdntiffs.  PMlUps  v.  Bartletty  9  Bosw.  678. 
An  action  for  goods  sold  and  delivered,  will 
not  lie,  if  there  has  been  no  delivery ;  there 
must  be  actual  or  constructive  delivery.  It 
must  appear  that  the  plaintiff  has  actually  de- 
livered the  goods  or  enabled  the  defendant  to 
remove  them.  If  a  special  agreement  has  been 
performed,  so  as  to  leave  a  mere  simple  debt 
or  duty  between  the  parties,  there  can  be  a 
recovery  under  a  general  count  of  indebiteUtu 
assumpsit.  Evans  v.  Harris,  19  Barb.  416; 
Bogers  v.  Veronay  1  Bosw.  417.  Where  the 
form  of  the  complaint  was  as  follows :  *'  The 
plaintiffs  complain  a^inst  the  defendant,  for 
that  the  defendant  is  mdebted  to  the  plaintiffs 
in  the  sum  of  9300,  for^oods  sold  and  deliv- 
ered by  the  plaintiffs;  to  the  defendant,  at  his 
request,  on,  etc.,  at,  etc.;  and  the  plaintiffs 
say  that  the  items  in  their  account  exceed 
twenty  in  number ;  and  the  plaintiffs  say  that 
there  is  now  due  them  from  the  defendant  the 
sum  of  9300,  for  which  sum  the  plaintiffs  de- 
mand Judgment  against  the  defendant,  with 
interest  from,  etc.,  besides  costs."  The  de- 
fendant demurred,  for  cause,  that  the  oom- 
plunt  did  not  state  &cts  sufficient  to  consti- 
tute a  cause*  of  action.  Demurrer  overruled. 
AUen  V.  Patterson,  7  N.  Y.  (3  Seld.),  476.  A 
complaint  which  alleges  that,  between  specified 
days,  the  plaintiffs  sold  and  delivered  to  de- 
fendant, at  his  special  instance  and  request,  a 
large  quantity  of  boots  and  shoes  of  a  specified 
value,  and  that  there  is  due  and  unpaid  there- 
for a  certain  sum,  which  defendant  promised 
to  pay  the  plaintiffs,  but  though  often  request- 
ed by  them,  has  wholly  refused  to  pay  it,  is 
sufficient.  PhUlips  v.  BartUtt,  9  Bosw.  678. 
A  complaint  in  the  following  form :  "  shows 
that  the  plaintiffs  sold  and  delivered  to  the 
defjpndant  the  following  described  ^oods  and 
chattels,  at  the  times  and  for  the  pnces  below 
specified"  (setting  out  the  items),  and  then 
concluding  as  follows:  ''amounting  in  the 
whole  to  the  sum  of  9220 ;  upon  account  of 
which  said  goods  and  chattels  the  defendant 
remains  indebted  to  the  plaintiffs  in  the  sum 
of  9220,  with  interest  thereon,  wherefore, 
etc.,"  is  sufficient,  quere?  Chatnberlin  v. 
Kaylor,  2  E.  D.  Smith,  134.  In  an  action  by 
several  plaintiffs  to  recover  for  property  sold 
and  delivered,  where  the  complaint  alleged 
that  the  plaintiffs  had  bargvn^d  and  sold  to 
defendant,  and  at  his  special  request  had  de- 
livered, etc.,  but  did  not  aver  that  th^plain tiffs 
were  partners,  held,  on  demurrer,  that  such 
an  averment  is  only  necessary  where  the  right 
of  the  plaintiffs  to  maintain  the  action  depends 
upon  their  partnership ;  but  as,  without  being 
partners,  they  might  prove  a  joint  ownership, 
and  joint  contract,  and  upon  such  proof  would 


be  entitled  to  reoover,  the  oljection  was  un- 
tenable. Loper  V.  Wdch,  3  Duer,  644;  PkOr 
lips  V.  BartleU,  9  Bosw.  678. 

A  complaint  which  averred,  that  on,  etc., 
defendant  was  and  still  is  indebted  to  the  said 
plaintiff  in  the  sum  of  919000,  for  divers  per- 
sonal property,  sold  and  delivered  to  the  said 
defendant  by  plaintiff,  and  for  work,  labor 
care  and  diligence  of  the  plaintiff,  by  him  and 
his  wife  and  servants  done  for  defendant,  iu 
and  about  the  business  of  the  defendant ;  also, 
for  divers  materials  and  other  necessary  things 
found,  provided,  used  and  applied  about  that 
work,  at  defendant's  request ;  and  for  money 
had  and  received  by  the  defendant  to  and  for 
the  use  of  the  plaintiff,  and  for  money  paid, 
laid  out  and  expended  by  the  said  plaintiff  for 
said  defendant  at  his  request,  and  for  money 
lent  and  advanced  by  the  plaintiff  to  defend- 
ant ;  and  also  on  account  stated  between  the 
parties,  is  indefinite  and  uncertain.  Blanckard 
V.  Strait,  8  How.  83.  Under  an  entire  contract 
to  deliver  a  large  quantity  of  goods,  consisting 
of  distinct  parcels,  within  a  specified  time,  if 
the  vendor  only  delivers  part,  no  action  will 
lie  until  theiime  for  delivery  of  all  has  passed ; 
but  an  action  will  lie  for  the  part  delivered,  if 
the  purchaser  retain  them  after  the  seller  has 
neglected  to  perform  his  contract.  Oxendale  v. 
WethereU,  9  B.  &  G.  386;  Shipton  v.  Casson, 
6  id.  383;  Baker  v.  Higgins,  21  N.  Y.  (7 
Smith),  397 ;  2  Saund.  Pi.  ft  Ev.  113,  114. 
See  Ambler  v.  Owen,  19  Barb.  145. 

"Waiver  of  tort. — Where  the  goods  are 
tortiously  taken  dr  detained,  the  owner  may 
waive  the  tort  and  sue  for  and  recover  their 
value,  as  goods  sold  and  delivered  by  him  to 
the  wrong-doer,  quere  ?  Henry  v.  Marvin,  3 
£.  D.  Smith,  71.  See  Both  v.  Palmer,  27 
Barb.  652;  Kayser  v.  Sichd,  34  id.  84;  S. 
C.  Aff'd,  33  How.  174,  sub^iom.  Wigand 
V.  SicM ;  3  Keyes,  120 ;  Chambers  v.  Lewis, 
10  Abb.  206;  S.  C.  2  Hilt.  591;  S.  C. 
Aff'd,  11  Abb.  210;  Harpending  v.  Shoe- 
maker, 37  Barb.  270;  (n.  to  §  140.).  Where 
credit  is  given,  or  notes  taken  for  a  debt, 
upon  false  representations  of  the  debtor,  the 
ci'editor,  or  his  assignee,  maj  sue  and  re- 
cover the  debt  before  the  ezpiratioK  of  the. 
credit  or  the  maturity  of  the  notes.  French  v. 
White,  5  Duer,  254.  A  complaint  which 
averred  a  sale  and  delivery  of  goods  upon  a 
credit  of  six  months ;  that  defendant  was  in- 
solvent at  the  time  of  the  sale,  and  purchased 
with  intent  not  to  pay  for  them,  intending  to 
defraud  plaintiff  of  their  value,  and  that  by 
reason  of  such  fraud  he  became  liable  to  pay 
for  them  immediately  on  delivery,  held  suf- 
ficient. Both  V.  Palmer,  supra;  Kayser  v. 
Sichel,  supra,  A  complaint  in  the  ordinary 
form  of  one  for  goods  sold  and  delivered,  would 
have  been  sufficient,  id.;  Bliss  v.  Cottle,  32 
Barb.  322. 

Miscellaneous  cases.— Where  an  ac- 
tion, on  the  ground  of  fraud,  is  brought  to 
recover  for  goods  sold,  for  which  promissory 
notes  have  men  subsequently  taken,  it  is  suf- 
ficient for  the  plaintiff  to  surrender,  or  offer 
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to  mureiidar,  ttut  notes  on  tbe  trial.  It  is  un- 
neoessary  to  sarrender  them  before  bringing 
suit.  Armstrong  y .  Twfis,  6  Barb.  432 ;  Thurs- 
ton V.  Bkmchard,  22  Pick.  18;  Keutgen  v. 
Parks,  2  Sandf.  60 ;  Nichols  t.  Michaely  23 
N.  Y.  (9  Smith),  264;  King  v.  FitoA,  I  Keyes, 
432;  WhiU  t.  DoddSy42  Barb.  554;  S.  0. 
28  How.  197;  18  Abb.  250;  Hathome  ▼. 
JBToe^,  28  N.  Y.  (ITiff.),  486;  Armstrong 
V.  Cushney,  43  Barb.  340.  That  is  only  re- 
quired when  the  suit  proceeds  upon  the  basis 
of  a  rescission,  id.  343.  But  see  White  y. 
DoddSy  supra;  and  in  such  case  it  is  suffi- 
cient to  surrender  them  on  the  trial,  when  a 
reasonable  excuse  is  giyen  for  not  doing  it 
before.  Hathome  y.  Hodges,  28  N.  Y.  (1 
Tiff.),  492.  But  where  the  pUintiff  has  re- 
ceiyed  the  notes  of  other  parties,  or  other 
property,  on  account  of  the  purchase,  he  must 
restore  or  offer  to  restore  the  same  before  suit. 
King  y.  Fitch,  1  Keyes,  432 ;  Nichols  y.  Mi- 
chad,  23  N.  Y.  (9  Smith),  264 ;  Fisher  y. 
FredtnhaU,  21  Barb.  82.  Where,  on  the  trial 
of  an  action  for  goods  sold,  it  was  proyed, 
without  objection,  that  the  yalue  of  the  goods 
was  greater,  and  the  balance  du*e  less,  than 
ayen«d  in  the  complaint,  an  amendment  con- 
forming the  complaint  to  the  proof  was  allow- 
ed, without  imposing  the  condition  of  a  new 
trial.  Barth  y .  WaMher,  4  Buer,  228. 

Heirs. — Requisites  of  complaint  against, 
for  debt  of  ancestor.  HoVister  y.  HoUister,  10 
How.  532. 

Wrongful  act,  negligence  or  de- 
fault— f^^'^Tging  death. — •  ^he  common  law 
does  not  give  a  remedy  for  negligence  result- 
ing in  death.  Chreen  v.  Hudson  River  Railroad 
Co,  16  How.  230;  28  Barb.  9;  S.  C.  Aff'd,  2 
Reyes,  294.  Such  an  action  can  only  be  main- 
tained in  those  cases  provided  for  by  the  stat- 
utes of  1847  and  1849.  Crowley  y.  Panama 
Railroad  Co,  30  Barb.  99 ;  Mahler  y.  Norunch 
and  New  York  Transportation  Co.  45  Barb. 
226;  S.  C.  30  How.  237;  S.  C.  Rev'd,  35  N. 
Y.  (8  Tiff.),  352.  These  statutes  have  no 
extra-territorial  force,  and  do  not  apply  unless 
the  injury  occurred  within  this  State.  Mahler 
y.  Norwich  and  New  York  Transportation 
Co.  supra ;  Crowley  y.  Panama  Railroad  Co. 
supra;  Whitford  v.  Panama  R.  R.  Co.  3 
Bosw.  67;  S.  C.  Aff'd,  23  N.  Y.  ^9  Smith), 
465 ;  Vanderwerken  v.  New  York  dk  New  Ha- 
ven R.  R.  Co.  6  Abb.  239 ;  S.  C.  27  Barb.  244, 
sub  nom.  Vandeventer  v.  New  York  dt  New 
Haven  Railroad  Co.;  Beach  v.  Bay  State 
St^mboat  Co.  18  How.  335 ;  S.  0. 10  Abb.  71, 
sub  nom.  Beach  y.  Bay  State  Company ;  30 
Barb.  433 ;  Rev'g  S.  C.  6  Abb.  415 ;  27  Barb. 
248.  Nor  where  it  occurred  on  the  open  sea. 
Mahler  y.  Norwich  dt  New  York  Transporter 
tion  Co.  supra.  They  authorize  actions  against 
individuals  as  well  as  corporations.  Baker  v. 
Bailey,  10  Barb.  54.  See  Blaekwell  y.  Wis- 
wcdl,  14  How.  257;  S.  0.  24  Barb.  355 ;  Brown 
V.  Harmon,  21  id.  508.  Where  the  party 
killed  could  have  maintained  an  action  if  death 
had  not  ensued;  and  there  is  no  distinction 
between  oases  where  the  death  was  instan- 


taneoos  and  where  it  was  consequential. 
Brown  v.  Buffalo  &  State  Line  R.  R.  Co:  22 
N.  Y.  (8  Smith),  191;  and  provides  that  the 
action  shall  be  brought  in  the  name  of  the 
personal  representatives  of  the  deceased,  for 
the  exclusive  benefit  of  the  widow  and  next 
of  kin  of  the  deceased.  By  personal  represent- 
atives are  meant  executors  or  administrators. 
Safford  v.  Drew,  3  Duer,  634;  S.  C.  12  N. 
Y.  Leg.  Obs.  150;  Lee  v.  DiU,  16  Abb.  92 ;  S. 
C.  39  Barb.  516;  S.  C.  AffM,  41  N.  Y.  (2 
Hand),  419  (n.);  Saberton  y^Skeels,  1  Russ. 
&  M.  587.  A  husband  is  not  such  a  represent- 
ative. Robinson  v.  Smith,  6  Sim.  47.  But  a 
husband  may  become  the  administrator  of  his 
wife,  and  as  such  he  is  her  personal  represent- 
ative, and  may  sue.  TiUey  v.  Hudson  River 
R.  R.  Co.  23  How.  363;  S.  C.  24  N.  Y.  (10 
Smith),  471 ;  again,  29  N.  Y.  (2  Tiff.),  252; 
GHreen  v.  Hud^n  River  R.  R.  Co,  32  Barb. 
25;  S.  C.  Aff'd,  30  How.  593  (n.);  Dickins 
y.  New  York  Centred  R.  R.  Co.  23  N.  Y.  (9 
Smith),  158;  Rev'g  S.  G.  28  Barb.  41 ;  S.  0. 
again,  1  Keyes,  23;  28  How.  581  (n.)  In 
such  an  action  he  cannot  recover  for  the  yalue 
of  her  services  to  him,  but  only  for  the  pecu- 
niary injury  sustained  by  her  next  of  kin.  id. 
See  Tilley  v.  Hudson  River  R.  R.  Co.  supra  ; 
Chreen  y.  Hudson  River  R.  R.  Co.  supra.  The 
meaning  of  the  words,  "pecuniary  injury,'* 
as  used  in  the  statute,  is  not  limited  to  the 
immediate  loss  of  money  or  property ;  e.  g., 
the  injury  arising  to  infant  children  from  the 
loss  of  their  mother,  who  owes  them  a  dut^ 
of  nurture,  and  of  intellectual,  moral  and  physi- 
cal training,  and  of  such  instruction  as  can 
only  proceed  from  a  mother,  belongs  to  a  class 
of  wrongs  distinct  from  injuries  to  the  feelings 
and  sentiments,  and  therefore  falls  within  the 
meaning  of  the  term  pecuniary,  as  used  in  the 
statute.  Tilley  v.  Hudson  River  R.  R,  Co, 
supra. 

Next  of  kin. — A  husband  is  not  the  next 
of  kin  to  his  wife,  nor  is  she  to  him.  Lucas  v. 
New  York  Central  R.  R.  Co.  21  Barb.  245 ; 
Horn  V.  Coleman,  1  Sm.  &  G.  169;  S.  G.  22 
Law  Jour.  R.  N.  S.  779 ;  17  Jur.  408 ;  19 
£ng.  Law  and  Eq.  R.  19;  Chohnondley  v. 
Ashburton,  6  Beav.  86;  Milne  v.  aUbert,  27 
Eng.Xaw  and  £q.  R.  344,  (349.)  See  Mer- 
chants^ Insurance  Co.  of  New  York  v.  Hin- 
man,  15  How.  182;  S.  G.  4  Abb.  312.  Al- 
though- the  statute  uses  the  phrase :  "  widow 
and  next  of  kin,"  the  action  is  maintainable 
where  there  is  a  widow  only,  or  next  of  kin 
only,  as  well  as  where  both  are  in  existence. 
Safford  v.  Drew,  3  Duer,  627;  S.  G.  12  N. 
Y.  Leg.  Obs.  150;  Quin  v.  Moore,  15  N.  Y. 
(1  Smith),  432;  OldJUld  v.  New  York  <0 
Harlem  R.  R.  Co.  3  E.  D.  Smith,  103;  S. 
G.  Aff'd,  14  N.  Y.  (4  Kern.),  310;  Green 
y.  Hudson  Rivi^r  R.  R.  Co.  16  How.  263  ;  S. 
G.  Aff 'd,  31  Barb.  260 ;  Keller  v.  New  York 
Central  R.  R.  Co.  24  How.  172 ;  Aff 'g  S.  G.  17 
id.  102 ;  28  Barb.  44  (n.);  McMahony.  Mayor, 
etc.  of  Neiv  York,  33  N.  Y.  (6  Tiff.),  642. 
The  complaint  must  allege  that  the  decedent 
left  a  widow  or  next  of  kin,  otherwise  it  is  in- 
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sufficient  on  demttrfer.  Id. ;  Lueas  t.  New  Yonrh 
Central  B.  B.  Co.  21  Barb.  245. 

Contributory  negUge&oe.'-An  action 

cannot  be  sustained  under  these  statutes,  if 
the  negligenoe  of  the  decedent  in  any  wise  con- 
tribute  to  the  result.  Lehman  ▼.  Ci^  of 
Brooklyn,  29  Barb.  2^4;  Johnson  ▼.  Hudson 
Biver  B.  B.  Co,  5  Duer,  21 ;  S.  C.  again,  6  id. 
633 ;  S.  C.  Aff 'd,  19  N.  Y.  (6  Smith),  66. 
See  Bernhardt  v.  Bensselaer  <t  Saratoga  B^  B. 
Co.  23  How.  166 ;  Ernst  y.  Hudson  Biwr  B. 
B,  Co.  24  id.  97;  Rey'g  S.  C.  19  id.  205; 
32  Barb.  159 ;  Kdler  v.  New  York  Central  B. 
JR.  Co,  24  How.  172;  Aff'g  S.  G.  17  id.  102; 
28  Barb.  44  (n.) 

JnJMry  to  servants.— An  employer  is 
not  liable  for  an  injury  or  death  sustained  by 
'  one  of  his  agents  or  servants  in  consequence 
of  the  negli^nce  of  other  agents  or  servants, 
engaged  in  the  same  general  business.  Sher- 
man v.  Bochester  ^  Syracuse  B.  B.  Co.  15 
Barb.  574.  To  render  one  party  liable  for  the 
Wrongfol  acts  of  another,  it  must  be  shown 
that  such  a  relation  exists  between  them  that 
the  former,  whether  he  be  called  principal  or 
master,  is  bound  to  control  the  conduct  of  the 
latter,  whether  he  be  agent  or  servant.  Black- 
veil  V.  Wiswally  14  How.  258 ;  S.  C.  24  Barb. 
355. 

Carrier  for  hire— rule.— Where  an  ac- 
cident, causing  the  death  of  deceased,  hap- 
pened while  he  was  a  passenger,  for  hire,  in  a 
vehicle  of  carriers  oi  passengers,  an  action 
therefor  may  be  regarded  as  based  upon  a 
breach  of  the  contract  of  such  carriers  to  safe- 
ly carry  the  deceased.  Therefore  it  is  a  cause 
of  action  which  survives  against  the  executors 
or  administrators  of  the  carriers.  Doedt  v. 
Wiswall,  15  How.  128;  S.  C.  Aff'd,  id.  145 ; 
Yertore  v.  WiswaXl,  16  id.  8 ;  contra,  Norton 
V.  WiswaU,  14  id.  42.  Does  this  principle 
apply  where  the  passenger  is  carried  gratui- 
tously ?  Nolton  V.  Western  B.  B.  Corporation, 
15  N.  Y.  (1  Smith),  444 ;  Aff'g  S.  C.  10  How. 
97. 

Miscellaneous  cases.— The  complaint 

need  not  directly  refer  to  the  statute,  but 
must  state  a  time  when  the  iniury  occurred, 
subsequent  to  the  adoption  of  the  statute,  and 
it  must  state  all  the  facts  requisite  to  bring 
the  case  within  the  statute ;  a  mere  inferential 
statement  is  insufficient.  Srotvn  v.  Harmon, 
21  Barb.  408.  Thus,  a  complaint  which 
averred  that  on,  etc.,  the  defendants  possessed 
and  occupied,  as  a  granary  for  storing,  for  the 
use  of  their  brewery,  the  loft  of  a  building 
which  had  been  negligently  and  improperly 
constructed,  and  was  by  reason  thereof  unfit, 
from  weakness,  for  the  business  to  which  the 
defendants  applied  it,  of  which  they  had  no- 
tice; that  they  had  deposited  an  unusual 
quantity  of  barley,  in  the  loft,  more  than  the 
outer  wall  could  bear,  in  consequence  of  its 
weak  and  insecure  state  and  improper  con- 
struction, whereby  the  wall  was  pressed  out, 
and  fell  upon  an  adjoining  shop  belonging  to 
and  used  by  H.  A  Co.,  in  which  the  deceived 


wiks  then  sk  irork,  md  tliat  li^  mm  kflM  hf 
the  fall  of  said  wall,  *'  owing  to  the  careleBB* 
ness,  negligence  and  fbult  of  the  defimdanta 
in  using  said  building  in  its  weak  and  insecure 
state,  uid  in  overloading  the  same  was  Md^ 
defective,  the  only  improper  act,  negligence 
or  fkult  directly  averred  being,  in  the  con- 
struction of  the  building,  without  any  allega- 
tion that  the  defendants  then  owned  Uie 
building,  id.  See  Hutchinson  v.  York,  N. 
^  B,  B.  B,  Co.,  3  Boston  Law  R.  380. 

Where  the  complaint  averred  that  a  car 
of  defendants,  in  chai^of  their  servants,  was 
wrongflilly  driven  over  a  child,  whereby, 
etc.,  and  that  defendants,  by  the  negligence  of 
themselves  and  their  agents,  ran  over  Uie  child 
and  caused  her  death,  it  was  held  sufficient  to 
admit  evidence  of  the  defective  construction 
of  the  car  and  the  carelessness  of  the  driver 
and  others  in  its  management.  Ole(fidd  w.New 
York  A  Harlem  B.  B.  Co.  3  £.  D  Smith  103 ; 
S.  C.  Aff'd,  14  N.  Y.  (4  Kern.),  310.  And 
where  the  complaint  aOeged  that  the  *'  plaintiff 
was  and  will  be  compelled  to  pay  8100  for 
medical  attendance,  funeral  and  other  ex- 
penses," held,  sufficient,  and  that  thoi^ 
the  plaintiff  was  entitled  to  recover  only  for 
necessary  and  reasonable  expenses,  ^t  the 
omission  of  these  words  did  not  vitiate  the 
complaint.  Boeder  v.  Ormsby,  22  How.  270; 
S.  C.  13  Abb.  334.  The  stotute  seU  no  lunits 
to  the  sources  of  pecuniary  injuries  sustained 
by  the  next  of  kin  in  case  of  death  by  negli- 
genoe. They  may  be  such  as  arise  from  loss 
of  personal  care,  intellectual  culture,  or  moral 
training,  which  would  have  been  received 
had  the  deceased  lived.  Mclniyre  v.  N.  Y, 
Central  B.  B.  Co.  37  N.  Y.  (10  Tiff.),  287 ; 
S.  G.  35  How.  36 ;  4  Trans.  App.  1 ;  Aff 'g  S. 
G.  47  Barb.  515. 

Under  this  statute,  a  claim  arising  from  an 
individual  right  cannot  be  united  in  the  same 
action  with  one  arising  from  a  right  of  admin- 
istration. Lucas  V.  New  York  CentrtU  B.  B. 
Co.  21  Barb.  245.  See  Lynck  v.  Davis,  12 
How.  323.  Nor  can  the  personal  representa- 
tives of  the  deceased  maintain  an  action  for  an 
injury  for  which  he  obtained,  satisfaction  be- 
fore death  ensued.  Dibble  v.  New  York  ^ 
Erie  B.  B.  Co.  25  Barb.  183 ;  Bead  v.  QreaJt 
Eastern  BaUway,  3  Law  R.  Q.  B.  555. 

Causing  lAJoxy  to  person  or  prop- 
erty.— In  order  to  sustain  an  action  for  an 
injury  occasioned  by  the  negligence  of  the 
defendant,  it  must  be  made  to  appear  affirm- 
atively that  the  defendant  is  in  fault.  Terry  v. 
New  York  Central  B.  JR.  Co.  22  Barb.  574. 
See  Hay  v.  Cohoes  Co.,  3  id.  42;  S.  G. 
Aff'd,  2  N .  Y.  (2  Comst.),  159 ;  Great  North- 
em  BaUway  Co.  v.  Harrison,  10  Exch.  376; 
Birkett  v.  Whitehaven  Junction  B.  B.  4  HurLst. 
&  Norm.  730;  S.  G.  28  Law  Jour.  Ex.  348. 
Such  fault  will  not  be  inferred  merely  from 
the  injury,  unless  plaintiff  was  a  passenger, 
and  defendant  a  common  carrier  of  persons, 
id.  Holbrook  v.  UUca  d;  Schenectady  B.  B. 
Co.  16  Biirb.  113;  S.  C.  Aff'd,  12  N.  Y.  (2 
Kern.),  236;   WiUettsy.BufmiQ^  Bioehssttr 
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fL  B.  Co.  14  Barb.  585.  It  is  unnecesaary  to 
aver  in  the  complaini  that  the  plaintiff  was 
without  hxkit,  Wolfe  Y,  Sitpervi9or»  of  Rich- 
wumd  Co.  11  Abb.  270;  S.  C.  19  How.  370. 
A  oomplaint  againat  the  owner  of  premises 
leased  to  a  third  person,  to  recover  dantages 
sustained  by  plaintiff  by  the  falling  of  a  part 
of  the  buildiQg,  through  want  of  repairs,  must 
state  facts  from  which  the  court  can  sa^  that 
the  owner  was  boiind  to  keep  the  premises  in 
repair.  A  mere  allegation  that  defendant  was 
bound  to  keep  premises  in  repair,  is  not  suffi- 
cient. Casey  t.  Mann^  5  Abb.  91 ;  S.  G.  6 
Duer,  679,  sub  num.  Corey  ▼.  Mann;  14 
How.  162.  See  Brown  t.  Harmon^  21  Barb. 
508;  Ben$en  y.  Suares,  28  How.  511;  S. 
C.  43  Barb.  408 ;  19  Abb.  61.  In  a  ioint 
action  against  the  owner  of  premises  and  his 
tenant,  to  reooyer  for  iiyuries  sustained  by 
the  plaintiff,  b^  lalling  mto  a  ooal  hole  un- 
derneath the  sidewalk  in  front  of  the  premi- 
ses, by  reason  of  the  cover  being  1^  un- 
fastened, proof  that  the  owner  received  rent 
for  the  building,  and  that  the  tenant  could 
have  used  such  hole,  without  any  proof  that 
he  ever  had  used  it,  seems  to  be  sufficient  to 
make  both  landlord  and  tenant  liable.  Irvin 
v.  Fowler,  5  Rob.  483 ;  S.  G.  before,  4  Rob. 
138,  sub  nom.  Irvin  v.  Wood,  See  Chapman 
V.  BoUkweU,  1  SI.,  Bl.  k  S.  168. 

ii\jiix7  by  one  animal  to  another.— 

In  an  action  to  recover  for  alleged  injuries  to 
plaintiff's  dog  inflicted  hj  defendant's  dog,  it 
18  unnecessary  for  plaintiff  to  prove  that  de- 
fendant's dog  was  the  aggressor  in  that  parti- 
cnlar  fiffht.  The  cases  in  which  dogs  have 
attacked  human  beings,  although  trespassers, 
and  their  owners  have  been  held  liable,  are 
not  applicable  to  the  case  of  one  dog  attack- 
ing another.  Wiley  v.  Slater,  22  Barb.  506 ; 
DuneU  r.  Kocker,  11  id.  387;  Earl  v.  Van 
AlaHney  8  id.  630;  Van  Leuven  v.  Lyke,  1 
N.  Y.  (1  Gomst.),  515. 

Insarance,  fire. — ^In  an  action  for,  it  is 
unnecessary  to  state  that  the  fire  was  not 
caused  by  invasion  or  riot.  Lounsbury  v. 
ProtectUm  Ine.  Co.  8  Gonn.  459  (466);  Backer 
V.  Oreen,  15  East.  288 ;  Hunt  v.  Hudson 
Biver  Ins.  Co.,  2  Duer,  481 ;  CcUlin  v.  Spring- 
field  Fire  Ins,  Co.  1  Sumner,  439,  contra. 
See  Phil.  Ins.  2d  edition,  642.  The  complaint 
must  show  that  the  eoods  insured  were  in- 
jured or  destroyed  by  fire,  otherwise  non 
constat,  but  the  loss  sustained  was  by  injury  to 
the  building  or  to  other  property  not  included 
within,  or  covered  by,  the  insurance.  Bodi  v. 
Butgere  Fire  Ins.  (Jo.  6  Bosw.  23.  Where  the 
complaint,among  other  things, stated  the  policy 
to  be  in  the  usual  form,  but  that  it  did  not 
state  the  precise  contract,  and  that  certain 
words  which  were  necessary  to  definitely 
express  the  real  contract,  were  omitted,  and 
then  prayed  that,  if  necessary,  the  policy 
might  be  reformed,  and  demanded  judgment 
for  the  amount  insured ;  on  motion,  it  was  or- 
dered that  the  words,  "if  necessary,"  be 
sti uck  out.  Lamoreuxy.  Atlantic  Mutual  Ins, 
Co,  3  Duer»  680. 


Interest  of  the  assured.— The  com* 

plaint  must  allege  that  the  insured  had  an  in* 
terest  in  the  property  insured  at  the  time  of 
insuring,  and  at  the  time  of  the  loss.  Freeman 
V.  Fulton  Fire  Insurance  Co.  14  Abb.  398 ;  S. 
G.  38  Barb.  247 ;  or  that  he  had  an  interest  to 
be  protected  by  the  insurance.  Williams  v.  In- 
surance Co,  of  North  America,  9  How.  365 ; 
Fowler  y.  New  York  Indemnity  Insurance  Co. 
26  N.  Y.  (12  Smith),  422;  Rev'g  S.  G.  23 
Barb.  143.  This  rule  applies  to  coroplainta 
upon  life  policies,  but  not  to  marine  policies. 
Freeman  v.  Fulton  Fire  Insurance  Co.  14 
Abb.  398;  S.  G.  38  Barb.  247. 

Judgment. — In  an  action  by  the  assignee 
of  a  judgment,  it  is  unnecessary  to  idlege  in 
the  complaint  a  demand  of  payment  by  the 
assignee,  or  any  reftisal  to  pay  by  the  debtor. 
Moss  y.  Shannon,  1  Hilt.  175. 

Slander  and  Ubel.— A  complaint  for  libel 
need  not  contain  a  special  averment  of  malice. 
Opdykey.  Weed,  18  Abb.  223  (n.);  it  must 
allege  the  words  to  have  been  spoken  in  the 
presence  and  hearing  of  some  person.  Wood 
V.  Gilchrist,  1  Gode  R.  117.  The  word  "  pub- 
lished,'' in  the  complaint,  imports  ex  vi  term- 
ini, the  uttering  in  the  presence  and  hearing 
of  somebody.  Duel  v.  Agan,  1  Gode  R.  134. 
It  must  aver  that  the  wordiis  complained  of 
were  nublished  "concerning  the  plaintiff," 
C§  164) ;  and  on  a  demurer  to  a  complaint  con- 
taining such  an  averment,  the  court  will  as- 
sume that  such  words  do  refer  to  the  plaintiff. 
Wesley  v.  Bennett,  5  Abb.  498.  The  precise 
words  published  should  be  set  forth.  Finnerty 
V.  Bariber,  7  N.Y.  Leg.  Obs.  316.  Thus,  it  was 
held  insufficient  to  allege  that  defendant 
charged  plaintiff  with  stealing  or  some  other 
misdemeanor,  id.  And  so  an  averment  that 
the  defendant  spoke  words  '*  of  the  following 
tenor  and  import,  and  to  the  following  effect : 
that  is,  to  say,"  was  Iteld  insufficient  in  not 
professing  to  allege  the  very  words,  or  the 
substance  of  the  very  words  spoken.  Forsyth 
V.  Edmiston,  2  Abb.  430;  S.  G.  5  Duer,  653. 
See  Woody.  Brown,  6.  Taunt.  169;  S.  C. 
1  Marsh  522;  Wright  v.  Clements,  Z  B.  & 
Aid.  503 ;  HuU  v.  Vreeland,  42  Barb.  543 ;  S. 
18  Abb.  182.  It  is  unnecessary  to  set  out  the 
whole  of  the  publication ;  only  the  particular 
'  passages  complained  of  need  be  averred,  pro- 
vided their  sense  be  clear  and  distinct.  Culver 
V.  Van  Anden,  4  Abb.  375.  But  where 
the  complaint  alleged  the  speaking  of  the  fol- 
lowing words :  "  Xour  unfe  is  a  damned  Irish 
woman  afid  has  got  the  palsy,  and  your  son 
is  insane,  and  you  are  a  damned  thief,"  a  mo- 
tion to  strike  out  the  words  in  italics  as  ir^ 
relevant  and  redundant,  was  denied  on 
the  ground  that  in  proving  the  charse  it 
would  be  proper  to  prove  all  that  was  said  at 
the  time,  and  although  not  necessary  to  be 
alleged  in  the  complaint,  yet  it  was  proper, 
and  could  not  be  regarded  as  irrelevant  for 
the  plaintiff  to  allege  the  facts,  which,  upon 
the  trial,  he  would  be  allowed  to  prove  in 
support  of  his  action.  Deyo  v.  Brundage,  13 
How.  221.  And  where  the  complaiut  averred 
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the  speaking,  by  the  defendant,  at  a  day  and 
place,  certain  actionable  words,  and  al80 
alleged  that  "  defendant  on  divers  days  and 
times  between  that  day  and  the  commeneement 
of  the  suitf  spoke  the  same  words,"  the  words 
in  italics  were  held  to  be  redundant.  Chcty  r. 
Nellis,  6  How.  290. 

Where  the  complaint  does  not  ayer  special 
malice,  or  claim  special  damages,  and  there  is 
no  denial  in  the  answer,  the  plaintiff  is  entitled 
to  introduce  evidence  on  the  question  of  dam- 
ages. Opdyke  v.  Weed,  18  Abb.  223  (n.) 

In  an  action  for  libel,  by  a  corporation,  the 
complaint  must  allege  special  damages.  Shoe 
and  Leather  Bank  v.  Thompsony  18  Abb.  413 ; 
Aff'g  S.  C.  23  How.  253. 

A  wife  cannot  maintain  an  action  against 
her  husband  for  slander.  Freethy  v.  Freethy, 
42  Barb.  641.  An  action  for  slander  is  transi- 
tory, and  may  be  maintained  wherever  the  de- 
fendant can  be  found.  HuU  v.  Vreelandf  42 
Barb.  543 ;  S.  C.  18  Abb.  182.  In  an  action 
for  libel,  the  defendants  are  not  chargeable 
with  malice  because  their  sub-editor  or  em- 
ployee refused  to  retract  the  libelous  matter. 
EdsaU  V.  Brooks,  33  How.  191 ;  S.  G.  2  Rob. 
414. 

Where  the  .slanderous  words  are  spoken  in 
a  foreign  tongue,  they  should  be  set  forth  in 
the  language  in  which  they  were  published, 
with  an  averment  of  their  meanine  in  English. 
Lettman  v.  Bits,  3  Sandf.  734.  An  omission 
to  so  set  them  forth  may  be  remedied  by 
amendment.  Dehaix  v.  Lehindy  1  Code  R.  N. 
S.  235.  And  in  case  of  slander  in  a  foreign 
tongue,  it  is  necessary  to  aver  that  the  persons 
present  understood  the  language  in  which  the 
words  were  spoken.  Price  v.  Jenkins,  Cro. 
Eliz.  865;  Jones  v.  Daws,  id.  496.  Where 
the  complaint  sets  forth  words  only  actionable 
because  spoken  of  the  plaintiff,  in  some  busi- 
ness profession  or  special  character,  it  must 
aver,  in  a  traversable  manner,  the  fact  of  his 
being  engaged  in  such  business  or  profession, 
or  answering  to  such  special  character,  at  the 
time  the  words  were  spoken.  Carroll  v.  White, 
33  Barb.  615. 

It  is  a  sufficient  averment  of  the  publication 
of  a  libel  by  defendant,  to  aver  that  he  was  the 
proprietor  of  a  new.spaper  in  which  it  was  pub- 
lished ;  and,  of  falsehood  and  malice,  to  aver 
that  the  words  published  are  "  a  libel."  Hunt 
Y.Bennett,  19  N.  Y.  (5  Smith),  173;  Aff'g 
S.  C.  4  E.  D.  Smith,  647.  See  Viele  v.  Gray, 
18  How.  550;  S.  C.  10  Abb.  1. 

Where  the  libel  is  in  ambiguous  language, 
or  by  insinuation,  the  complaint  is  sufficient 
if  it  aver  that  the  defendant,  by  means  of  the 
words,  insinuated  and  meant  to  be  understood 
as  charging  the  plaintiff  with  the  crime  im- 
puted. And  whether  such  was  the  intention 
of  the  defendant  is  a  question  of  fact  for  the 
jury.  Bundell  v.  Butler,  7  Barb.  260.  And 
where  the  alleged  libel  affinfis  what  is  con- 
sistent with  freedom  from  moral  guilt,  an  al- 
legation that  the  publication  tends  to  blacken 
and  injure  the  plaintiff's  reputation  and  ex- 
pose him  to  public  hatred,  contempt  and  ridi- 
cule, cannot  be  sustained  without  an  innuendo. 


More  v.  BenneH,  33  How.  177 ;  S.  C.  48  Barb. 
229.  The  true  rule  is,  that,  where  the  words, 
ex  necessitate,  expose  the  plaintiff  to  public 
ridicule  or  reproach,  no  explanation  or  appli- 
cation of  the  language  used  is  necessary ;  but 
where  they  are  at  all  susceptible  of  an  inno- 
cent construction,  such  explanation  sr  appli- 
cation must  be  added  by  an  innuendt  or  eoUo 
^fftfim,  and  in  some  cases  by  both,  id.,  and 
see  Wesley  r.  Bennett,  5  Abb.  498;  S.  G.  6 
Duer,  688.  The  words  are  to  be  taken  in 
their  natural  meaning  and  according  to  com- 
mon acceptation.  CarroU  v.  White,  33  Barb. 
615.  If  the  words  are  spoken  ironically,  it 
must  be  expressly  averred  that  they  were  so 
spoken.  Queen  v.  Broum,  11  Mod.  86.  Where 
the  alleged  libelous  matter  does  not  name  the 
person  intended,  the  complaint  most  allege 
facts  which  show  that  the  plaintiff  was  the 
person  intended.  Parker  v.  Raynumd,  3  Abb. 
N.  S.  343. 

Where  the  alleged  defamatory  publica- 
tion is  not  such  on  its  face,  and  oecomes  so 
only  by  reference  to  extrinsic  facts,  these  fnctf* 
must  be  alleged  in  the  complaint.  Pike  v.  Van 
Wormer,  5  How.  171 ;  S.  G.  again,  6  id.  99 ; 
Fry  V.  BenneU,  5  Sandf.  54;  1  Gode  R.  N.  S. 
238;  9  N.  Y.  Leg.  Obs.  330;  Dias  v.  Short, 
16  How.  322;  BlaisdeU  v.  Baymond,  14  id. 
265 ;  S.  G.  4  Abb.  446;  Culver  T.VanAnden, 
id.  375 ;  Carroll  v.  White,  33  Barb.  615 ;  Hal- 
lock  V.  Miller,  2  id.  630.  Section  164  mere- 
Iv  dispenses  with  the  allegation  of  extrinsic 
facts,  showing  the  application  of  the  words  to 
the  plaintiff,  but  does  not  remove  the  neces- 
sity of  an  averment  or  innuendo,  where  they 
are  essential  to  show  the  meaning  of  the  words 
themselves.  Pike  v.  Van  Wormer,  supra.  These 
extrinsic  facts, when  necessary,  must  be  alleged 
in  a  distinct,  traversable  form,  and  not  by  way 
of  innuendo.  Caldwellv.  Baymond,  2  Abb.  193 
The  allegation  of  them  must  precede  the  in- 
nuendo, id.  The  office  of  an  innuendo  is  to 
connect  the  words  complained  of  with  the 
persons,  or  facts  and  extrinsic  circumstances 
previously  set  forth  in  the  inducement,  and  to 
explain  their  application  thereto ;  and  being 
merely  explanatory,  cannot  enlarge  the  sense 
of  the  words,  or  supply  or  alter  them,  where 
they  are  deficient.  BlaisdeU  v.  Baymond,  14 
How.  265 ;  S.  C.  4  Abb.  446.  If  it  does 
enlai^  the  meaning,  the  excess  in  meaning 
may  be  disregarded .  Carroll  v.  White,  33  Barb. 
615;  Weed  v.  Bihbins,  32  id.  315.  Defects 
in  innuendoes  are  to  be  corrected  by  a  motion 
to  strike  out.  But  where  passages  in  a  com- 
plaint for  libel,  although  in  the  form  of  an 
innuendo,  are  obviously  not  intended  as  such, 
but  are  inserted  as  an  allegation  of  the  import 
of  the  words  charged,  the}'  should  not  be 
stricken  out  on  motion,  but  the  defendant 
should  answer  them  as  averments  of  issuable 
facts,  id.  Where  the  complaint  in  an  action 
for  slander,  chai-gin^  the  plaintiff  with  carry- 
ing away  the  examination  of  S.  G.,  taken  by 
and  deposited  with  T.,  a  justice  of  the  peace, 
did  not  aver  that  the  examination  was  taken 
by  the  justice  upon  any  complaint  made  or 
pending  before  hun  against  S.  G.>  or  any  othei 
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person,  nor  did  the  occasion  or  purpose,  or 
whether  it  was  a  criminal  or  ciril  prooeoding, 
appear;  nor  that  T.  had  jurisdiction,  it  was 
held  insufficient,  for  not  showing  that  the 
examination  was  taken  on  a  charge  pending 
before  T.,  and  that  T.  had  jurisdiction.  Ayrea 
T.  Goeia,  18  Barb.  260. 

As  a  general  rule,  an  action  for  slander  will 
not  lie  against  two,  but  an  action  for  compos- 
ing and  publishing  a  libel,  will.  Foraytn  y. 
EdmisUm,  2  Abb.  430;  S.  C.  6  Duer,  653. 
(Whether  an  action  of  slander  will  lie  against 
two  for  words  alleged  in  pursuance  of  a  con- 
spiracy between  them,  queref  id.  Where 
the  complaint  united  two  causes  of  action  for 
slander;  one  against  the  husband,  the  other 
against  his  wife,  it  was  held,  that  the  two  ac- 
tions were  improperly  joined,  although  the 
words  complained  of  were  the  same  in  both 
cases.  Malone  v.  StUwell,  15  Abb.  421. 

Partners  can  maintain  a  joint  action  for 
slander.  Taylor  t.  Church,  8  N.  Y.  (4  Seld.), 
452;  Rey'g  S.  C.  1  E.  D.  Smith,  279;  10  N. 
Y.  Leg.  Obs.  87.  But  a  joint  action  for  libel 
cannot  be  maintained  by  the  members  of  an 
association;  they  being  neither  partners  nor 
persons  having  a  community  of  pecuniary  in- 
terest wherein  they  could  sustain  damage ;  so 
held,  where  the  libel  consisted  of  a  newspaper 
article,  charing  the  members  of  a  certain  hose 
company,  without  specifying  the  persons  re- 
ferred to,  with  theft.  Giraud  v.  Beach,  3  £. 
D.  Smith,  337. 

Special  damage. —- In  all  actions  of 

slander  for  words  not  in  themselves  action- 
able, the  right  to  recover  depends  upon  the 
question  whether  they  caused  special  dam- 
ages, and  the  special  damages  must  be  fully 
and  accurately  alleged.  If  the  special  damage 
was  a  loss  of  customers,  or  of  a  sale  of  prop- 
erty, the  persons  who  ceased  to  be  customers, 
or  who  refused  to  purchase,  must  be  named ; 
and  if  they  are  not  named,  no  cause  of  ac- 
tion is  stated.  Linden  v.  Graham,  1  Duer,  670; 
S.  C.  11  N.  Y.  Leg.  Obs.  185 ;  Hallock  v. 
MiUer,  2  Barb.  630 ;  Evans  v.  Harris,  1 
Hurlst  k  Norm.  251 ;  Hartley  v.  Herring,  8 
T.  R.  130 ;  Harrison  v.  Pearse,  1  F.  &  P.  567. 
Where  the  complaint  averred  that  by  reason 
of  the  speaking  of  the  defamatory  words,  the 
plaintiff  was  injured  in  his  good  name  and 
business,  and  excluded  from  the  society  of  his 
friends  and  neighboi-s,  to  his  damage,  ftc,  it 
was  hM,  that  the  injury  to  his  business  and 
exclusion  from  society,  were  damaf^es  of  a 
special  character ;  and  that  the  plaintiff  should 
have  been  more  specific  as  to  the  char^  in 
regard  to  the  injury  to  his  business,  but  that 
the  objection  could  not  be  raised  by  demurrer. 
Hewit  V.  M'ison,  24  How.  366.  The  special 
damage  to  support  an  action  for  defamatory 
words,  not  in  themselves  actionable,  must  re- 
sult from  injury  to  the  plaintiff's  reputation, 
which  affects  the  conduct  of  others  towards 
him.  His  mental  distress,  physical  illness, 
and  inability  to  labor,  occasioned  by  the  asper- 
sion, are  not  such  natural  and  legal  conse- 
quenoes  of  the  word  spoken  as  to  give  an  ac- 


tion. Terunttiger  v.  Wands,  17  N.  Y.  (3 
Smith),  54;  Affg  S.  G.  25  Barb.  313;  over- 
ruling Bradt  v.  Tovosley,  13  Wend.  253 ;  and 
Fuller  V.  Fenner,  16  Barb.  333. 

The  loss  of  a  wife's  services  from  illness, 
occasioned  by  defamatory  words,  not  action- 
able in  themselves,  will  not  support  an  action 
by  her  husband.  The  wife,  if  sole,  could  not 
maintain  an  action  for  words  which  have  not 
injured  her  reputation,  and  her  husband  can- 
not recover  damages  from  her  inability  to 
labor  where  she  could  not  xit^feme  sole,  Wil^ 
son  V.  Goit,  17  N.  Y.  (3  Smith),  442. 

Exceptions  to  the  nile.  — No  re- 
porter, eaitor  or  proprietor  of  any  newspaper, 
shall  be  liable  to  any  action  or  prosecution, 
civil  or  criminal,  for  a  fair  and  true  report  in 
such  newspaper  of  any  judicial,  l^slative,  or 
other  public  official  proceedings,  of  any  state- 
ment, speech,  argument  or  debate  in  the  course 
of  the  same,  except  upon  actual  proof  of 
malice  in  making  such  report,  which  shall,  in 
no  case,  be  implied  from  the  fact  of  the  publi- 
cation. But  this  does  not  afford  protection 
for  any  libelous  comments  or  remarks  inter- 
spersed or  connected  with  such  report.  Laws 
of  1854,  ch.  130.  See  Sanford  v.  Bennett^ 
24  N.  Y.  (10  Smith),  20. 

—  of  title  to  land. — ^To  maintain  an  ac- 
tion for  slander  of  title,  the  words  must  not 
only  be  false,  but  they  must  be  uttered  ma- 
liciously, and  be  followed  as  a  natural  and 
legal  consequence  by  a  pecuniary  damage  to 
the  plaintiff,  which  must  be  specially  alleged 
in  the  complaint  and  substantially  proved  on 
the  trial.  Kendall  v.  SUme,  5  N.  Y.  (I  Seld.), 
14.  In  averring  special  damage,  as  of  the 
loss  of  a  sale  or  of  an  opportunity  to  raise 
money  by  loan,  the  person  who  refused  to 
purchase  or  to  make  the  loan  should  be 
named.  Linden  v.  Graham,  1  Duer,  670;  S. 
C.  11  N.  Y.  Leg.  Obs.  185.  See  Bailey  v. 
Dean,  5  Barb.  297. 

Malicious  prosecution. — The  essential 
elements  of  an  action  for  malicious  prosecu- 
tion are,  a  previous  unfounded  prosecution  of 
the  plaintiff,  by  d^endant  commenced  without 
probable  cause,  conducted  with  malice  and 
terminated  favorably  to  the  party  prosecuted. 
The  plaintiff  must  aver  and  prove  each  of  these 
several  propositions,  or  fail  in  the  action. 
MUler  V.  Milligan,  48  Barb.  30;  Hull  v. 
Vreeland,  18  Abb.  182;  S.  C.  42  Barb.  543; 
Besson  v.  Southard,  \Q  N.  Y.  (6  Seld.),  236; 
Hansford  v.  Copeland,  6  Adol.  &  El.  482 ; 
Broion  v.  Chadsey,  39  Barb.  253;  HaU  v. 
Fisher,  20  id.  442 ;  HaU  v.  Suydam,  6  id.  83 ; 
Bacon  v.  Toumsend,  2  Code  R.  51 ;  S.  C.  6 
Barb.  426 ;  Watkins  v.  Lee,  5  Mees  &  W. 
270;  Vanderbiltv.Mathis,  5  Dner,Z04;  Gar- 
rison V.  Pearce,  3  £.  D.  Smith,  255.  Prob- 
able cause  is  defined  as  a  reasonable  ground 
of  suspicion,  supported  by  circumstances 
sufficiently  strong  to  warrant  a  cautious  man 
(ordinarily  cautious),  in  the  belief  that  the 
person  accused  is  guilty  of  the  offense  charged. 
MUler  V.  Milligan,  48  Barb.  30,  (41);  Given 
V.  Webb,  7  Rob.  65.    It  does  not  depend  upon 
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tiie  actual  guilt  or  innocence  of  the  accuMd. 
id.  Want  of  probable  cauae  cannot  be  in- 
ferred from  any  degree  of  malice  shown. 
Miller  v.  MiUiffony  48  Barb.  30,  (37).  An 
ayerment  that  defendent  **  maiiciously  in* 
tending  to  injure  the  plaintiff,  caused  to  be 
made  a  fiUse  and  malicious  affidavit,  is  not 
equivalent  to  an  allegation  of  want  of  probable 
cause."  Giva^  ▼.  Wehb,  7  Rob.  65.  An  ayer^ 
ment  that  the  district  attorney  has  certified 
that  the  case  should  never  be  tried,  is  not 
sufficient,  as  an  averment,  that  the  prose- 
cution has  been  terminated.  Thomason  v. 
DemoUey  9  Abb.  242 ;  S.  C.  18  How.  529 ;  or  a 
nolle  prosequi,  Goddard  v.  Smith,  6  Mod. 
261.  But  an  ignoring  of  the  bill  by  the 
grand  jury,  or  an  acquittal,  terminates  the 
prosecution.  Morris  v.  SooU,  21  Wend.  281; 
Stone  V.  Stevens,  12  Conn.  219. 

Where .  the  complaint  avers  facts,  which 
tend  to  show  the  motive  of  the  defendant  in 
the  alleged  malicious  prosecution,  and  which 
may  be  given  in  evidence  on  the  trial  without 
being  plMded  as  showing  special  injury,  e.  g,,  a 
malicious  publication  by  defendant  concerning 
such  prosecution,  such  averment  will  not  be 
stricken  out  as  irregular  or  redundant,  the  de- 
fendant not  being  aggrieved  thereby.  Brockle^ 
man  v.  Brandt,  10  Abb.  141.  But  where  the 
complaint  set  forth  all  the  circumstances  of 
plaintiff's  arrest,  and  the  petty  annoyances  to 
which  he  was  subjected  thereby  (|not  by  way 
of  special  damages),  they  were  stricken  out  as 
irrelevant.  Solts  v.  Manning,  37  How.  13. 

It  is  a  general  rule  that  a  conviction,  though 
reversed  on  appeal,  is  proof  of  probable  cause, 
and  it  may  be  met  by  proof  of  circumven- 
tion and  fraud  practiced  in  the  first  suit  to 
Srevent  the  defendant  in  that  suit  from  pro- 
ucing  Uie  evidence  which  it  was  known  he 
could  produce.  Miller  v.  Deere,  2  Abb.  1. 
Thus,  where  it  appears  from  the  complaint 
that  the  defendant  in  the  alleged  malicious 
prosecution  was  found  guilty,  the  complaint 
18  defective,  unless  it  also  appear  that  the  con- 
viction was  procured  by  fraud,  id.  So,  a 
complaint  for  maliciously  and  falsely  obtain- 
ing an  order  of  arrest  against  the  plaintiff,  is 
defective  if  it  does  not  aver  that  the  order  of 
arrest  had  been  vacated  or  that  judgment  bad 
been  rendered  for  defendant  therein,  unless  it 
appears  that  the  order  wat;  a  nullity  ab  initio. 
SearU  v.  McCraeken,  16  How.  262.  An  aver- 
ment, in  an  answer,  that  defendant  had  prob- 
able cause,  may  be  struck  out  as  redundant. 
Fost  V.  Hcurris,  12  Abb.  446;  Badde  v.  Ruck- 
gaber,  3  Duer,  684. 

Breax^h  of  promise  to  maxry.— The 

former  method  of  stating  a  cause  of  action 
may  still  be  adopted,  where  it  will  render  the 
pleading  at  once  intelligible  and  concise.  Leo^ 
pold  T.  Poppenheimer,  1  Code  R.  39.  The 
oomplaint  must  set  forth  the  fact  of  a  promise 
of  marriage  by  defendant.  A  mere  declara- 
tion that  the  plaintiff  had,  at  a  previous  time, 
said  there  was  a  promise,  is  not  an  allegation 
of  a  promise.  Bussard  v.  Knapp,  12  How. 
504.    An  action  for  a  breach  of  promise  to 


many  between  parties  in  this  State,  canBoi  be 
maintained  where  one  oi  the  parties  was  in- 
capable of  entering  into  the  marriage  relation. 
RaicHand  v.  Haistead,  34  N.  Y.  (7  Tiff.),  643. 
But  where  the. plaintiff  is  ^norant  oi  defend- 
ant's incapacity  to  contract  marriage,  see  Blatt" 
maeher  v.  Saal,  7  Abb.  409 ;  S.  C.  29  Btfb. 
22.  It  cannot  be  maintained  against  an  in- 
fant. Hamilton  v.  Lomax,  6  Abb.  142;  S.  G. 
26  Barb.  615.  But  can  be  by  an  infant  suing 
by  guardian.  Wartpick  v.  Bruce,  2  M.  &  S. 
209;  Waiard  v.  Stone,  7  Cow.  22;  HoU  x 
Clarencieux,  2  Strange,  937 ;  Hunt  v.  Peake, 
5  Cow.  475.  An  offer  to  marry  need  not  be 
alleged,  unless  the  promise  is  to  marry  on  re- 
quest. 1  Pars,  on  Cont.  544.  And  a  request 
need  not  be  idleged  where  the  defendant  ha» 
married  another  woman.  Caines  v.  Smith,  15 
M.  k  W.  189. 

The  loss  of  the  plaintiff's  health  is  not  a 
direct,  necessary  and  natural  consequence  of  a 
breach  of  contract  to  marry,  and  hence,  to  ad- 
mit proof  thereof  on  the  trial,  the  complaint 
must  aver  it  as  special  damages.  Bedell  v 
PoweU,  13  Barb.  183.  Whether  loss  of  health 
is  special  damage  ?  see  Terwilliger  v.  Wands^ 
17  N.  Y.  (3  Smith),  54;  Aff'g  S.  C.  25  Barh 
313,  overruling  Bradt  v.  Towsleg,  13  Wend. 
253 ;  Fuller  v.  Fetiner,  16  Barb.  333. 

Married  woman. — See  Laws  of  1848, 
ch.  200;  1849,  ch.  375;  1860,  ch.  90;  1862, 
ch.  172.  The  sUtutes  of  1848  and  1849  do 
not  affect  the  general  disability  of  a  married 
woman  to  bind  herself  by  contract.  Under 
those  laws  she  may,  either  in  person  or  by  an 
agent,  charge  her  separate  estate  with  the  pay- 
ment of  debts  contracted  for  the  benefit  of 
such  estate,  or  for  her  own  benefit,  upon  its 
credit.  Ballin  v.  Dillaye,  37  N.  Y.  (10  Tiff.), 
35 ;  S.  C.  35  How.  216 ;  4  Trans.  App.  69. 
They  do  not  affect  a  previous  acquired  right 
of  the  husband  in  her  property,  or  enable  her 
to  make  a  valid  contract  with  him.  Savage  v. 
0*Neil,  42  Barb.  374.  Having  a  separate  es- 
tate, consisting  of  money,  she  may  loan  it  and 
take  securities  therefor,  and  enforce  the  same 
in  her  own  name.  In  such  case,  she  is  subject 
to  the  laws  of  usury.  Porter  v.  Mount,  41 
Barb.  561 ;  S.  C.  again,  45  id.  422.  The  sUt- 
ute  of  1860  does  not  divest  the  husband's 
right  to  her  earnings  for  services  previously 
rendered.  Woodbe(M  v.  Havens,  42  Barb.  66. 
Or  require  his  assent  to  her  contract,  to  pay 
a  debt,  and  charge  the  same  upon  her  separate 
esUte.  Ward  v.  Servoss,  15  Abb.  279.  If 
she  claims  the  benefit  of  these  statutes,  it 
must  appear  that  she  is  a  resident  of  this 
State,  under  such  circumstances  as  entitle  her 
to  it.  Savage  y.  C^Neil,  supra.  Where  she 
employs  an  attorney  in  reference  to  her  sepa- 
rate business,  she  is  liable  to  him  for  his  fees 
the  same  as  a  feme  sole.  Oufen  v.  Cawlai,  42 
Barb.  105;  S.  C.  Aff'd,  36  N.  Y.  (9  Tiff.), 
600;  3  Trans.  App.  270.  She  may  acouire 
title  to  real  or  personal  property,  by  purchase 
on  her  own  credit.  Knapp  v.  Smith,  27  N.  Y. 
(13  Smith),  277.  But  she  must  either  carry 
on  a  separate  business,  or  have  a  separate 
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ortftte.  Sehmm  r.  Cbtio,  8  Ahh.  N.  8. 188 ; 
S.  G.  2  Daly,  251,  sab  n<mi.  St^tiMei^  y. 
Cotfto.  In  aucli  case  her  huaband  does  not 
become  liable.  Griffm  ▼.  Banks,  37  N.  Y. 
(10  Tiff.),  621 ;  S.  G.  6  Trans.  App.  160. 
It  is  imsnaterial  whether  her  business  is 
profitable  or  not.  Caster  t.  Isaacs,  16 
Abb.  828 ;  S.  0.  2  Rob.  601 ;  1  id.  176.  The 
husband  is  bound  to  supply  her  with  neces- 
saries, and  is  liable  thereibr  to  a  tradesman 
who  furnishes  them,  though  against  his  orders, 
CramtoeU  ▼.  Bet^min,  41  Barb.  558 ;  SchnUtt 
▼.  Casta,  snpra.  He  cannot  recoTer  for  a  loss 
of  her  serrioes,  occasioned  by  de&matory 
words  spoken  of  her,  where  she,  if  a.^sM«  sole, 
could  not.  WOson  y.  Gait,  17  N.  Y.  (3 
Smith),  442;  TerwUhger  t.  Wands,  id.  54; 
Aff'g  S.  G.  25  Barb.  313.  A  deed  of  sepaia- 
tion  must  have  a  consideration.  Grif^  v. 
Banks,  5  Trans.  App.  160 ;  37  N.  Y.  (10  Tiff.), 
621.  But  a  transfer  of  property  to  a. trustee, 
for  her  benefit,  is  good  as  a  gift.  id.  And  she 
may  receive,  either  within  or  without  the  in- 
tervention of  a  trustee,  a  gift  from  her  husband. 
Loekwood  t.  CulUn,  4  Rob.  129.  She  may 
sue,  in  her  own  name,  for  injury  to  her  sepa- 
rate property.  Aekleg  y.  Tarbox,  31  N.  Y.  (4 
Tiff.),  564;  Rev'g  S.  G.  29  Barb.  512;  Palmer 
V.  Davis,  28  N.  Y.  (1  Tiff.),  242.  And  bind 
herself  by  a  submission  to  arbitration.  See 
Palmer  y.  Davis,  supra.  And  naay  manage 
her  property  hr  the  agency  of  her  husband, 
or  any  other.  Owen  v.  Cawley,  36  N.  Y.  (9 
Tiff  ),  600 ;  3  Trans.  App.  270 ;  Aff'g  S.  G.  42 
Barb.  105;  Fawkr  y.  Seaman,  40  N.  Y.  (1 
Hand),  592;  Knapp  v.  Smith,  27  N.  Y.  (13 
Smith),  277.  The  employment  of  her  hus- 
band is  the  same,  as  that  of  a  stranger.  Lack- 
wood  y.  CulHn,  4  Rob.  129.  She  is  not  liable 
for  her  doctor's  bills.  Mood/y  y.  Osgood,  50 
Barb.  628.  A  married  woman  is  not  liable 
upon  an  accommodation  note,  or  a  note  made 
as  surety.  Tofe  v.  2>«fer«r,  22  N.Y.  (8  Smith), 
450 ;  S.  G.  20  How.  242 ;  Rev'g  S.  G.  19  id. 
146;  31  Barb.  525;  S.  G.  before,  18  N.  Y.  (4 
Smith),  265 ;  17  How.  165 ;  Rey'g,  21  Barb. 
286;  notwithstanding  it  is  expressed  in  the 
i^ote,  "and  she  her^y  chai^ges  her  separate 
estate  with  the  payment  of  this  note."  Nor 
is  there  any  liability  in  equity  arising  upon 
such  consideration.  Kelso  v.  Tabor,  52  Barb. 
125 ;  even  in  the  hands  of  a  third  party.  See 
Scudder  y.  GoH,  3  Rob.  661 ;  S.  G.  18  Abb. 
223.  Her  covenant  or  promissory  note  is  ab- 
solutely void,  unless  made  relative  to  her 
separate  estate  or  business.  PhiUips  v.  Jfo- 

fadon,  12  How.  17;  Cohine  v.  St.  John,  id. 
33;  Coon  y.  Brook,  21  Barb.  546;  Van- 
steenburgh  v.  Hoffman,  15  id.  28.  And 
is  only  evidence  of  her  intent  to  charge  her 
separate  estate.  Bullfin  v.  Clarke,  17  Yes. 
365 ;  Field  y.  Sowle,  4  Russ.  112 ;  Master  y. 
FuUer,  4  Bro.  G.  G.  19 ;  Van  Alien  v.  Hum- 
phrey, 15  Barb.  555. 

In  an  action  to  diarge  the  separate  estate  of 
a  married  woman,  the  complaint  should  show 
the  nature  of  the  debt ;  and,  if  it  is  evidenced 
by  a  promissory  note  or  bond,  the  considera- 
tion therefoTy  and  that  the  wife  had  a  sepaoto 
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tstate  at  the  time  the  debt  was  contracted,  of 
what  it  consisted,  and  its  situation  and  value. 
Mid  that  she  made,  or  intended  to  make,  the 
debt  a  charge  or  lien  on  such  separate  estate, 
at  the  time  she  contracted  it.  The  demand 
for  judgment  should  be,  that  the  separate 
estate  of  the  wife  be  charged  with  the  pay- 
ment of  the  debt  set  out  in  the  complaint,  and 
that  her  separate  estate  be  applied  to  the  pay- 
ment of  such  debt ;  and  that  a  receiver  be  ap- 
pointed to  take  possession  of  the  estate  of  the 
wife,  and  dispose  of  the  same,  or  so  much 
thereof  as  shall  be  necessary  to  satisfy  such 
debt,  and  the  costs  of  the  action.  Cabins  v.  St, 
John,  12  How.  333 ;  Sexton  v.  Fleet,  6  Abb. 
8;  S.  G.  15  How.  106;  S.  G.  Aff'd,  2  Hilt. 
477 ;  Palen  v.  Lent,  5  Bosw.  713 ;  Howland 
v.  Fort  Edward  Paper  MiU  Co.  8  How.  505 ; 
Francis  v.  Boss,  17  How.  561.  The  com- 
plaint, in  an  action  founded  on  the  law  of 
1860,  to  charge  the  separate  estate  of  a  mar- 
ried woman,  with  a  debt  for  necessaries,  must 
be  specific.  To  allege  that  the  debt  was  for 
the  support  of  herself  and  family,  is  not  suffi- 
cient. Valentine  v.  Lloyd,  4  Abb.  N.  S.  371. 
It  must  allege  facts,  showing  her  peculiar  lia- 
bility. Baldwin  v.  Kinmel,  16  Abb.  353 ;  S. 
G.  1  Rob.  109.  It  is  unnecessary  to  aver  the 
assent  of  her  husband.  Ward  v.  Servoss,  15 
Abb.  279 ;  and  a  complaint  against  a  married 
woman  for  goods  purchased  by  her  for  her 
separate  estate,  or  for  the  rent  of  the  prem- 
ises, wherein  to  carry  on  her  separate  busi- 
ness, need  not  allege  that  she  was  married  or 
had  a  separate  estate.  Aitken  v.  Clark,  16 
Abb.  328  (n.) ;  S.  G.  15  id.  319.  See  Young 
y.  Chri,  13  id.  13  (n.);  or  that  the  goods 
or  premises  were  in  fact  for  her  separate  busi- 
ness. It  is  sufficient  to  allege  that  she  repre- 
sented that  they  were  for  such  purpose  at  the 
time.  Coster  y.  Isaacs,  2  Rob.  601;  S.  G.  1 
id.  176 ;  16  Abb.  328.  See  Goulding  v.  David^ 
son,  25  How.  483 ;  S.  G.  26  N.  Y.  (12  Smith), 
604 ;  Rev'g  S.  G.  28  Barb.  4^.  In  pleading 
a  deed  executed  by  a  married  woman,  by  at- 
torney, it  is  necessary  to  set  forth  the  fscts 
which  render  such  an  execution  permissible. 
Johnston  v.  Taylor,  15  Abb.  339.  It  seems, 
that  an  action  to  charge  the  separate  estate 
of  a  niarried  woman,  cannot  be  maintained  in 
a  justice's  court.  Chapman  v.  Lemon,  11  bow. 
235 ;  Coon  v.  Brook,  21  Barb.  546.  See  Co- 
bine  v.  St.  John,  12  Ho^.  337.  It  may,  on  a 
warranty  of  title  in  a  deed,  executed  by  her, 
of  her  separate  estate.  KoUs  v.  De  Leyer,  41 
Barb.  208;  S.  G.  17  Abb.  312;  26  How.  468. 
As  to  what  is  evidence  of  the  separate  prop- 
erty of  a  married  woman,  see  Wasserman  v. 
WUlett,  10  Abb.  63.  A  complaint  on  the  con- 
tract of  a  married  woman,  need  not  aver  that 
it  was  made  in  reference  to  her  separate  busi- 
ness or  estate.  Hudson  v.  Huyler,  6  Abb. 
N.  S.  288. 

In  an  action  by  a  married  woman,  a  com- 
plaint which  alleges  that  a  carrier  of  passen* 
gers  undertook  to .  carry  her  and  her  baggage 
from  Galifomia  to  New  York ;  that  herbag- 
gage  was  separate  property,  and  that  it  waa 
Bt^ea  pa  th«  paw^,  is  sufficieot  io  9«br 
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fltftnce.  iS^MM  y.  The  Acoeasory  Tramii  Co.  5 
Duer,  662.  If  further  particolars,  as  to  the 
time  and  manner  of  her  acqatsition  of  the 
baggage,  as  separate  property,  or  to  show  it 
to  be  such,  are  material,  the  remedy  is  by 
motion,  under  §  160.  id.  Where  a  married 
woman  lends  her  own  money,  and  a  promis- 
sory note  is  giren  her  for  the  amount,  she  can 
mamtain  an  action  thereon  without  Joining 
her  husband  as  co-plaintiff.  Smart  v.  Com- 
stocky  24  Barb.  411;  PorferT.  Mount,  41 
id.  561 ;  S.-G.  again,  45  id.  422.  As  a  mar- 
ried woman  is  not  liable  for  her  doctor's  bill, 
she  cannot,  in  an  action  for  a  personal  injury, 
occasioned  by  the  negligence  of  defendant,  re- 
coyer  it  as  an  item  of  damages.  Moody  y. 
Osffood,  50  Barb.  628. 

The  separate  estate  of  a  married  woman 
was  not  liable,  at  common  law,  for  her  debts 
contracted  before  marriage,  unless  she  did 
some  act  <0er  marriage  indicating  her  inten- 
'on  to  charge  it  with  them.  Her  debts  con- 
«racted  before  marriage,  became  the  debts  of 
her  husband ;  but  now  the  husband  is  only 
liable  for  such  debts  to  the  extent  of  the 
property  he  acquired  by  her,  and  though  an 
action  may  be  maintained  jointly  against  the 
husband  and  wife,  the  judgment  will  only 
bind  the  separate  estate  of  the  wife  and  not 
that  of  her  husband.  Laws  1853,  ch.  576.. 
The  husband's  liability  continues  only  during 
eoyerture,  unless  a  judgment  has  been  recov- 
ered, and  if  the  wife  survives,  without  a  judg- 
ment being  obtained,  her  sole  liability  revives. 
Vanderheudeny,  Mallory,  1 N.  Y.  (1  Comst.), 
452,  (467);  Rev'g  S.  G.  3  Barb.  Gh.  9;  sub 
nom.  MaUory  v.  Vanderheyden;  Aff'g  S.  G. 
4  N.  Y.  Leg.  Obs.  4;  Goulding  v.  Do- 
mdson,  25  How.  483;  S.  G.  26  N.  Y.  (12 
Smith),  604;  Rev'g  S.  G.  28  Barb.  438; 
Baldwin  v.  Kimmell,  16  Abb.  353 ;  S.  G.  1 
Rob.  109.  As  to  the  liability  of  her  separate 
property  for  debte  of  husband,  see  Freeman 
y.  Greer,  5  Buer  476;  Burger  v.  White,  2' 
Bosw  92. 

Where  work  is  performed  and  materials 
furnished,  in  erecting  a  building  on  the  sepa- 
rate estate  of  a  married  woman,  at  the  request 
of  her  and  her  husband,  and  he  is  insolvent, 
the  wife's  separate  estate  may  be  charged,  in 
equity,  to  pay  the  debt.  Colvin  v.  Currier, 
22  Barb.  371.  See  Bass  v.  Bean,  16  How.  93. 
It  seems,  that  in  such  .case,  the  separate  estate 
will  be  liable,  although  the  husband  be  sol- 
vent. Dickerman  v.  Abrahams,  21  Barb.  551. 
See  Otcen  v.  Cawley,  3  Trans.  App.  270;  S. 
G.  36  N.  Y.  (9  Tiff.),  600;  Aff'g  S.  G.  42 
Barb.  105;  S.  G.  before,  22  How.  10;  13 
Abb.  13 ;  36  Barb.  52.  The  mere  fact  that 
the  vendor  of  goods  knew,  at  the  time  of  the 
sale,  that  the  wife  had  a  separate  estate,  and 
that  he  gave  credit  on  that  account,  is  not  suf- 
ficient to  render  the  separate  estate  liable. 
Ledeliey  v.  Powers.  25  How.  240;  S.  G.  39 
Barb.  555 ;  Palen  v.  Lent,  5  Bosw.  714 ;  Phil- 
lips V.  Hagadon,  12  How.  17.  Where  the 
husband  purchased  and  used  materials  in  re- 
pairing his  wife's  house,  without  paying  there- 
for, hu  wife  not  being  privy  to  the  transac- 


tion, hM,  that  her  separate  estate  could  not 
be  charged  with  the  debt.  Coming  v.  Lewis, 
54  Barb.  51;  S.  G.  36  How.  425.  It  would 
be  otherwise  if  the  material  had  been  furnished 
with  the  knowledge  and  consent  of  the  wife. 
Matties  y.  LOlie,  24  How.  264;  Fowler  v. 
Seaman,  40  N.  Y.  (1  Hand),  592.  It  seems, 
that  the  contnu^t  of  a  married  woman,  as 
surety  for  her  husband,  is  not  pri$iui  fade  evi- 
dence of  an  intent  to  charge  her  separate  es- 
tate. 2  Story  £q.  Juris.  §  1400;  Vanderhey 
den  y.  Mallory,  1  N.  Y.  (1  Gomst.),  452; 
Rev'g  S.  G.  3  Barb.  Gh.  9,  sub  nom.  Mal- 
lory y.  Vanderheyden;  Aff'g  S.  G.  4  N.  Y. 
Leg.  Obs.  4 ;  Yale  v.  Dederer,  18  N.  Y.  (4 
Smith),  265 ;  S.  G.  17  How.  165 ;  Rev'g  S. 
G.  21  Barb.  286;  S.  G.  again,  22  N.  Y.  (8 
Smith),  450;  S.  G.  20  How.  242;  Rev'g  S. 
G.  19  id.  146;  31  Barb.  525;  GoodaU  v. 
MeAdam,  14  How.  385.  A  joint  lease  to  hus- 
band and  wife,  which  contains  a  joint  cove- 
nant to  pay  rent,  does  not  bind  the  wife's 
senarate  estate.  Goelet  v.  Gori,  31  Barb.  314. 
Where  a  married  woman  has  a  separate  es- 
tate in  lands,  but  not  in  the  profite,  she  can- 
not charge  it,  by  parol,  with  her  husband's 
debts.  I^lie  v.  Vrooman,  41  Barb.  109.  But 
where  she  conveys  her  separate  estate  hj  deed, 
with  oovenante  of  seisin  and  against  mcum- 
brances,  she  is  bound  thereby.  K(Ms  v.  De 
Leyer,  41  Barb.  208;  S.  G.  17  Abb.  312;  26 
How.  468.  As  to  an  assignment  of  a  mort- 
gage and  guaranty  of  ite  payment,  see  White 
V.  McNeU,  33  N.  Y.  (6  Tiff.),  371.  Where  a 
farmer's  wife,  who  nabitually  directed  the 
business  of  his  farm,  purchased  a  span  of 
horses,  for  which  she  gave  her  own  note,  say- 
ing she  bought  them  for  herself,  and  tne 
horses  were  used  on  the  farm  with  the  hus- 
band's knowledge,  and  it  did  not  appear 
whether  or  not  the  wife  had  a  separate  estate, 
held,  in  an  action  against  the  husband,  for  the 
horses,  that  it  was  a  question  for  the  iury 
whether  the  wife  did  not  act  in  the  purchase 
as  her  husband's  agent.  Gates  v.  Brower,  9 
N.  Y.  (5  Seld.),  205.  In  Morgan  v.  Andrut, 
18  How.  371 ;  S.  G.  2  Hilt.  431,  sub  nom. 
Morgan  v.  Andriot,  it  was  held,  that  an 
action  could  not  be  sustained  against  a  mar- 
ried woman  for  damages  for  the  breach  of 
an  agreement  in  cutting  off  gas-pips  from 
apartments  which  she  had  rented  to  the  plaint- 
iff, although  she  was  doing  business  as  a  feme 
sole,  and  her  husband  had  absconded  And 
see,  under  the  old  rule,  Cropsey  v.  McKinney, 
30  Barb.  47;  Bass  y.  Bean,  16  How.  93; 
Dunderdale  v.  Grymes,  id.  195 ;  Switzer  v. 
Valentine,  4  Duer,  96 ;  S.  G.  10  How.  109. 
But  in  a  recent  case  it  was  held  that  a  mar- 
ried woman  who  has  a  separate  estate,  and 
who  indorses  her  husband's  note,  and  in  the 
indorsement  expresses  that  she  thereby  charges 
her  separate  property  with  the  payment  of 
such  note,  may  be  sued  thereon,  and  a  re* 
covery  had,  although  she  indorsed  the  note 
as  a  mere  surety,  and  without  consideration. 
Com  Exchange  Insurance  Co,  v.  Babcock,  42 
N.  Y.  (3  Hand),  613;  Rev'g  S.  G.  8  Abb.  N. 
S.246. 
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—  Judgment- — ^No  personal  judgment  can 
be  rendered  aeainst  a  married  woman  for  a 
debt  contracted  by  her  during  coverture ;  it  is 
in  rem  and  not  in  penonam.  Coon  t.  Brooky 
21  Barb.  546;  Dickerman  y.  Abrahams,  id. 
551 ;  CobHU  T.  St.  John,  12  How.  333.  See 
Sogers  y.  LudUno,  3  Sandf.  Gh.  R.  104 ;  Van- 
derheyden  v.  MaKlory,  1  N.  T.  (1  Comst.), 
462;  Owens  t.  Dickenson,  1  Gr.  &  Ph.  48; 
Wotkffnsr,  Abrahams,  14  How.  191.  But  see 
§  274.  A  judgment  creditor  can  reach  only 
the  property  she  had  at  the  time  she  con- 
tracted the  debt,  and  not  any  property  she 
may  have  since  acquired.  Her  promises  to 
encumber  future  acquisitions  are  void.  Cobine 
y.  St.  John,  12  How.  336.  The  judgment 
does  not  authorize  the  issue  of  execution,  but 
the  court  will,  on  application,  determine  the 
mode  of  enforcing  it.  id.  Chapman  y.  Lemon, 
11  How.  235 ;  except,  perhaps,  in  those  cases 
within  the  law  of  1853,  ch.  576.  An  action 
cannot  be  maintained  upon  it.  BtUdwin  y. 
Kimmel,  16  Abb.  353 ;  S.  G.  1  Rob.  109 ; 
Foots  y.  Morris,  12  N.  Y.  Leg.  Obs.  61 ;  Yale 
y.  Dederer,  22  N.  Y.  ^8  Smith),  450 ;  S.  G. 
20  How.  242;  Rey'g  S.  G.  19  id.  146;  31 
Barb.  525 ;  S.  G;  again,  17  How.  165 ;  18  N. 
Y.  (4  Smith),  265 ;  ReVg  S.  G.  21  Barb.  286. 
As  to  amendment  of  judgment,  see  Dickerman 
y.  Abrahams,  21  Barb.  551  -  as  to  form  of, 
see  id.  292. 

Money  bad  and  received.— An  action 

for,  will  lie  whenever  the  defendant  has  re- 
ceived money  from  the  plaintiff,  which  in 
equity,  he  ought  to  repay.  Wright  v.  Butler, 
6  Wend.  284,  (290);  S.  G.  before,  20  Johns. 
367,  sub  nom;  Butler  v.  Wright ;  Eddy  y. 
Smith,  13  Wend.  488.  tt  takes  the  place 
of  a  bill  in  equity,  and  should  always  be 
encouraged,  unless  it  deprives  the  defend- 
ant of  a  right  or  subjects  him  to  some  incon- 
venience. Towsey  v.  Preston,  1  Gonn.  175; 
Rathbone  y.  Stocking,  2  Barb.  135,  (145); 
Carpenter  v.  StUweU^  3  Abb.  459.  See  Betts 
y.  Bache,  14  Abb.  279 ;  S.  G.  9  Bosw. 
615 ;  23  How.  197.  Because  a  defendant  has 
received  notes  and  effects  to  a  plaintiff's  use, 
he  does  not,  as  a  matter  of  course,  become 
liable  for  them.  If  he  has  become  so  liable, 
the  facts  which  sllbw  such  liability  must  be 
set  forth  Lienan  v.  Lincoln,  2  Duer,  670 ,  S. 
G.  12  N.  Y.  Leg.  Obs.  29.  It  is  sufficient  to 
allege  that  the  said  intestate,  at  the  time  of 
his  death,  was  indebted  to  the  plaintiff  in  the 
sum  of  96,000  for  money  had  and  received  by 
the  said  intestate,  to  the  use  of  the  plaintiff, 
and  that  no  part  thereof  has  been  paid  to  the 
plaintiff.  Adams  v.  Holley,  12  How.  326.  A 
complaint  which  avers  that  at  a  specified 
time  the  defendant  received,  as  agent  of  the 
plaintiff,  from  a  specified  party,  certain  sums 
of  money,  amounting  in  the  aggregate,  to 
91,650,  and  a  demand  and  refusal  to  pay,  is 
not  obnoxious  to  a  motion  to  make  more  de- 
finite and  certain.  If  more  specific  informa- 
tion is  desired,  it  may  be  obtained  by  a  bill 
of  particulars.  Sloman  v.  Schmidt,  8  Abb. 
6;  Batesy.  Ot>65,  5  Bosw.  29. 


Where  a  earner  had  in  his  possession  goods 
which  he  refused  to  deliver  to  the  owner,  un- 
less paid  an  illegal  demand,  and  the  latter  paid 
the  same  under  protest,  in  order  to  obtain 
the  goods ;  held,  that  it  wfts  not  a  voluntary 
payment,  and  he  could  recover  it  back  as 
money  had  and  received.  Harmony  v.  Bitig- 
ham,  12  N.  Y.  (2  Kern.),  99;  Aff'g  S.  G.  1 
Duer,  209. 

Money  collectable  upon  a  claim  of  right, 
where  voluntarily  paid,  without  any  misrep- 
resentation or  mistake  of  fact,  cannot  be  re- 
covered back.  Thus,  money  paid  on  a  col- 
lector's warrant,  there  being  no  misrepresen- 
tation or  mistake  of  fact,  cannot  be  recovered, 
on  subsequently  ascertaining  that  there  was  a 
defect  in  the  assessment,  which  rendered  the 
tax  void,  and  appeared  from  the  warrant. 
New  York  and  Harlem  -6.  i2.  Co.  v.  Marsh, 
12  N.  Y.  (2  Kern.),  308 ;  HiU  v.  Board  of 
Supervisors  of  Livingston  Co.  id.  52 ;  Unwin 
v.  Leaper,  1  Man.  &  G.  747. 

A  bailee  or  depositary  is  not  liable  to  an 
action  until  demand  and  refusal.  Hence, 
where  money  has  been  left  with  another  in 
naked  deposit,  for  the  benefit  of  the  plaintiff, 
he  cannot  recover  it,  until  a  demand  has  been 
made  on  the  depositary,  and  he  has  refused  to 
restore  it.  Phelps  v.  Boshciek,  ^  Barb.  314. 

In  an  action  to  recover  back  money,  paid 
by  mistake,  it  is  unnecessary  to  allege  a  de- 
mand of  repayment  or  notice  of  the  mistake.' 
Utica  Bank  v.  Van  Oieson,  18  Johns.  485. 
In  an  action  by  a  purchaser  to  recover  money 
paid  in  part  execution  of  a  contract,  which 
the  vendor  has  rescinded,  he  is  not  obliged  to 
allege  or  prove  a  tender  or  a  i^adiness  to  pay 
the  purchase  price.  Main  v.  King,  8  Barb. 
535. 

In  an  action  (in  tort)  for  the  conversion  of 
of  a  promissory  note,  it  is  too  late,  after  trial, 
and  an  i^peal  to  amend  the  complaint  so  as  to 
make  the  action  one  to  recover  the  avails  of 
the  note  as  money  had  and  received.  Andrews 
v.  Bond,  16  Barb.  633.  Where  the  plaintiff 
claimed,  as  one  cause  of  action,  to  recover  the 
possession  of  a  draft  which  he  alleged  be- 
longed to  him,  and  to  be  wrongfully  detained 
by  the  defendant,  and,  as  another,  to  recover 
possession  of  97,250  of  money  which  he  al- 
leged to  be  his  property,  wrongfully  detained, 
at  the  trial  he  proved  that  the  defendant,  as 
his  agent,  had  sold  a  quantity  of  pork,  and 
received  therefor  the  draft  claimed,  which 
defendant  procured  to  be  discounted,  and  had 
the  money  put  to  his  own  credit  in  bank. 
After  which  plaintiff  demanded  of  him  the 
draft,  or  its  avails,  and  defendant  refused  to 
deliver  the  same.  Upon  this  proof  the  plaint- 
iff asked  to  recover,  as  upon  contract,  the 
money  due  him  from  the  defendant,  which 
was  refused,  and  a  nonsuit  granted.  Walter  v. 
BenneU,  16  N.  Y.  (2  Smith),  250.  But  see 
Gordon  v.  Hostetter,  37  N.  Y.  (10  Tiff.),  99 ; 
S.  G.  4  Abb.  N.  S.  263 ;  4  Trans.  App.  375. 

A  party  may  recover  money  deposited  with 
a  stake^holder  to  abide  a  result,  the  subiect 
of  a  wager,  under  a  complaint  for  money  had 
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and  reoehred.  O^Jfoley  t.  BMie,  6  Btab.  058; 
or  he  may  complain  speciaUy.  For  form  of 
i^eoial  complaint,  see  id. 

Where  a  party,  not  an  attorney  or  fiKstor, 
18  intrusted  with  the  note  of  a  third  person 
ft>r  collection,  and  he  receives  the  money 
thereon,  but  neglects  to  pay  it  over  to  the 
owner,  an  action  therefor  will  lie  against  him 
without  a  previous  demand.  HickoK  t.  Htdb- 
oib,  13  Barb.  632.  No  demand  is  necessary, 
before  action,  for  money  received  to  plaintiff's 
nse,  where  it  was  the  duty  of  the  defendant 
to  have  remitted  it.  Stacy  v.  Chraham^  14  N. 
Y,  (4  Kern.),  497 ;  Aff 'g  S.  0.  3  Duer,  444. 
In  such  case,  interest  is  recoverable  from  the 
time  it  should  have  been  remitted,  id.  A 
foreign  factor  is  not  liable  to  an  action  for 
the  proceeds  of  sales  made  by  him  for  ac- 
count of  his  principal  on  commission,  until  a 
demand  made  by  the  principal  or  instructions 
to  remit.  Hence  the  complaint  must  allege  a 
demand  and  refusal.  WcUden  v.  Crafts^  2 
Abb.  301 ;  S.  C.  4  £.  D.  Smith,  490,  sub 
nom.  H<ddm  v.  CraftB,  This  is  applicable  to 
domestic  factors.  Baird  v.  Walker,  12  Barb. 
298;  S.  G.  1  Code  R.  N.  S.  329;  Brimk  v. 
JDobOM,  8  Barb.  337;  Xyfo  ▼.  Murray,  4 
Sandf .  590 ;  Hmbaeh  v.  Booker,  2  Duer,  227, 
(252)  ;  S.  G.  11  N.  Y.  Leg.  Obs.  269 ;  Bmia 
T.  Cr<m,  6  Gal.  29 ;  BmhiMill  v.  McCauUy^  7 
id.  421.  Where  goods  are  left  with  a  mer- 
cantile firm  to  sell  on  commission,  and  the 
owner  subsequently  demands  the  goods,  or  a 
settlement,  oi  one  of  the  members,  which  is 
not  complied  with,  it  is  a  suflScient  demand  to 
authoriae  a  suit.  Baird  v.  Walker,  12  Barb. 
298 ;  S.  G.  1  dode  R.  N.  8.  329.  Since  a 
demand  of  either  of  two  joint  debtors  is  suf- 
ficient as  a  demand  of  both.  Gtesler  v.  AcoitOy 
9  N.  Y.  (5  Seld.),  235.  See  Second  Avenue 
JS.  B.  Co.  V.  Colman,  24  Barb.  300. 

—  loaOdd. — ^The  complaint  must  allege 
that  the  money  was  lent,  and  that  it  has 
not  been  repaid.  See  Whitehead  v.  AUen,  3 
Trans.  App.  258;  S.  G.  3  Reyes,  562,  sub 
nom.  WUherhead  v.  AUen,  It  is  unneces- 
sary to  allege  the  loan  to  have  been  at  de- 
fendant's request.  Ffc<or«  v.  Bavis^  12  M. 
k  W.  758  (and  n).  A  complaint,  by  an  as- 
signee, which  alleged  that  defendant  was  in- 
debted to  one  A,  on,  etc.,  in  the  sum  of  85,000, 
being  a  balance  of  account  due  from  said  de- 
fendant to  said  A  for  moneys  lent  and  for 
moneys  Mid,  laid  out  and  expended  by  said 
A,  to  ana  for  the  use  of  said  defendant,  and  at 
his  request,  was  held  not  obnoxious  to  a  mo- 
tion to  make  it  more  definite  and  certain. 
OudHppy.  WhippUy  1  Abb.  106 ;  S.  G.  4  Duer,* 
610.  But  one  wnich  averred  that  the  defend- 
ant was  indebted  to  the  ^plaintiff  in  the  sum 
of  94,000,  for  money  lent  and  advanced  to  him 
upon  request,  and  for  money  found  due  from 
the  defendant  to  the  plaintiff  upon  an  account 
stated,  was  held  defective  in  not  stating,  with 
sufficient  certainty,  whether  the  plaintiff 
■ought  to  recover  upon  one  or  two  causes  of 
action;  and  if  upon  two,  what  sum  was 
daimed  to  be  due  upon  each.  Clark  v.  Farley, 


3  Duer,  645.  When  tiie  plantiff  lent  de- 
fendant money,  receiving  as  security  therefor,  - 
shares,  and  agreed  to  give  the  defendant 
twenty-one  days'  notice  before  proceeding  to 
compel  repayment,  either  in  whole  or  in  part, 
and  upon  repayment  of  any  part  of  the  loan,  to 
give  back  a  prc^rtionate  amount  of  the 
shares,  hM,  that  after  twenty-one  days  the 
plaintiff  might  declare,  in  the  usual  form,  for 
money  lent.  Luoas  v.  Grodwin,  3  Bing.  N.  S. 
737;  Somr,  Parker,!  Q.  k  D.  2&S;  IQ.B. 
809. 


—  paid. — ^The  complaint  should  aver  the 
payment  of  money  to  dofendanfb  use,  at  his 
recjuest,  and  that  the  same  has  not  been  re- 
paid. See  Bartholomew  v.  Jackson^  20  Johns. 
28 ;  DunharY. WUUams,  10 id.  249 ;  Heame v. 
Keene,  5  Bosw.  579,  (584) ;  Deriemer  v.  Fenna, 
7Mee8&W.489.  Wh«^  an  indorsee  of  a  note 
has  paid  it,  he  can  sue  the  indorser  on  the 
note,  or  for  money  had  and  received,  or  paid, 
laid  out  and  expended ;  but  where  he  has  only 
partially  paid  it,  he  cannot  sue  on  the  note, 
but  may  recover  ft«m  the  indorser  the  money 
actually  paid;  as  for  money  paid,  laid  out 
and  expended  for  the  defendant,  at  his  re- 
quest. Baker  t.  Martin,  3  Barb.  634,  (642 ;) 
Byaert  v.  Oros,  9  id.  506;  Barker  v.  Cassidy, 
16  Hi.  177.  See  Neass  v.  Merter,  16  id.  318. 
A  subsetjuent  indorser  cannot  maintain  a 
joint  action  against  separate  prior  indorsers 
for  money  paid  by  him  for  the  use  of  the  de- 
fendants. Barker  v.  Cassidy,  16  Barb.  177. 
As  to  a  complaint  for  money  alleged  to  have 
been  pud  by  plaintiff  as  surety,  see  Van 
Demark  v.  Van  Demark,  13  Uow.  372.  An 
allegation  that  the  plaintiff  has  paid,  laid  out, 
etc.,  moneys  for  uie  defendant,  is  not  suf- 
ficient to  admit  evidence  to  charge  the  defend- 
ant either  as  indorser  or  as  guarantor  of  a 
promissory  note.  Cottrdl  v.  ConkHn,  4  Duer, 
45. 

—  paid  by  mistake. — See  ^  Duncan  v. 
BerUn,  4  Abb.  N.  S.  34 ;  S.  C.  5  Rob.  457. 

—  lost  by  gaxnixig.— A  complaint  under 
1  R.  S.  662,  §  14,  must  allege  that  plaintiff 
lost  a  sum  of  825  at  one  sitting,  ana  that  it 
was  paid  or  delivered  within  tni-ee  months 
before  the  commencement  of  the  action.  Lang- 
worthy  V.  Broomley,  29  ^ow.  92;  1  R.  S. 
662,  $  8.  It  is  sufficient  to  allef;e  that  de- 
fendant is  indebted  to  plaintiff  m  the  sum 
(plaintiff  claims),  whereby  an  action  accrued 
to  the  plaintiff,  according  to  the  statute  against 
betting  and  gaming.  Stannard  v.  Fy tinge,  33 
How.  262 ;  S.  C.  3  Abb.  N.  S.  42 ;  5  Rob.  90. 
The  complaint  must  set  out  facts  sufficient  to 
bring  the  case  within  the  statute.  Moron  y, 
Morrissey,  18  Abb.  131 ;  28  How.  100. 

A  complaint,  which  alleges  that  on  a  day 
named,  defendant  received  a  specified  sum  of 
monev  belonging  to,  or  on  account  of,  plaint- 
iff, which  is  now  due  him,  and  claiming  judg- 
ment therefor,  is  sufficient.  Betts  v.  Bcihe,  9 
Bosw.  614;  S.  C.  14  Abb.  279;  23  How.  197. 
But  one  which  averred  that  the  defendant  on, 
etc.,  won  at  gaming,  of  the  plaintiff,  the  sum 
of  9 ,  whereby  tli^  defendant  becaioe  uk? 
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debted  to  tire  pfauntiir  in  the  said  ram,  and 
the  plaintiff  immediately  thereafter  demanded 
the  said  sura  of  tlie  defendants,  is  insaffident 
either  as  a  complaint  in  M>t  under  the  revised 
statutes  or  under  the  Code.  Stamuard  y.  E^ 

Copartners.--  Two  firms,  in  each  of  which 
**A"  was  a  copartner,  stated  an  account  of 
their  mutual  dealings.  The  partners  in  the 
creditor  firm,  with  the  exception  of  "A,"  who 
refused  to  be  a  plaintiff,  and  was  made  a  de- 
fendant, brought  Hieir  action  against  the  debt- 
or firm ;  held^  that  in  such  case,  it  was  not 
necessary  that  the  complaint  should  propose 
an  accounting  between  the  firms.  Cole  v.  Rev- 
fioida,  18  N.  Y.  (4  Smith),  74. 

If  a  complaint  on  contract  sets  forth  a  good 
cause  of  action  against  partners,  it  is  not  ren- 
dered demurrable  by  alleging  that  the  defend- 
ants are  insolvent ;  that  they  have  confessed 
It  judgment  in  fraud  of  their  creditors,  and  by 
asking  for  an  injunction  and  receiver.  Meuer 
V.  Van  CoUem,  28  Barb.  230 ;  S.  C.  7  Abb. 
222.  One  which  sets  forth  a  parinerdiip  be- 
tween the  plaintiff  and  defendant,  a  dissolu- 
tion, the  existence  of  unsettled  accounts,  and 
a  bftlanoe  in  favor  of  the  plaintiff,  and  demands 
an  accounting  and  judgment  for  the  balance, 
is  sufficient.  lAuUngtan  v.  Taft,  10  Barb.  447. 

Partnerships  ~In  an  action  to  reach 
and  distribute  the  assets  of  a  limited  partner- 
ship, the  complaint  should  be  sufficiently  spe- 
cific to  inform  the  defendants  when,  in  what 
manner,  and  by  what  contracts  of  said  firm, 
it  is  claimed  tlmt  they  became  indebted  to  the 
plaintiffs  severally,  and  in  what  amount.  Gray 
v.  Kendall,  10  Abb.  66;  S.  G.  5  Bosw.  666. 

Ka7or,  aldermen  and  oommonalty 

of  New  York.— In  actions  against,  the 
complaint  must  show  that  at  least  twenty  days 
have  elapsed  since  the  claim  in  suit  was  pre- 
sented to  the  comptroller  of  said  city  for  ad- 
justment, and  that  upon  a  second  demand  in 
writing,  made  on  said  comptroller,  after  the 
expiration  of  said  twenty  days,  the  said  comp- 
troller neglected  or  refused  to  make  an  adjust- 
ment or  payment.  Laws  of  1860,  ch.  379, 
V2.  See  also  BusseU  v.  Mayor^  etc.  of  New 
ork,  1  Daly,  263. 

Partition  of  personal  property.— 

See  Tinney  v.  Stehbins,  28  Barb.  290. 

Penalties. — The  provisions  of  2  R.  S. 
482,  §  10,  relative  to  the  forms  of  declara- 
tions in  actions  for  statute  penalty,  are  not 
abrogated  by  the  Code,  but  are  still  in  force. 
Pawfe  V.  BenneU,  6  Abb.  384 ;  S.  C.  Aff'd, 
6  id.  343 ;  Bank  of  Genesse  v.  Patchin  Banky 
13  N.  Y.  (3  Kem.)«  309;  contra,  Morehouse  v. 
OriUey,  8  How.  431. 

In  i>ena]  actions,  a  reference  to  the  statute 
on  which  it  is  founded,  is  usual,  but  it  is  un- 
necessary. Broum  v.  Harmon,  21  Barb.  508. 
And  is  made  to  inform  the  defendant,  dis- 
tinctly, of  the  nature  and  character  of  the 
offence.  Shaw  v.  Tobias,  3  N.  Y.  (3  Comst.), 
188.  An  omission  to  make  such  reference  is 
%  men  formal  defect.  (/MaUy  y.  Esns^  6 


Barb.  658 ;  and  an  error  in  the  refereace  may 
be  disregarded.  McHarg  v.  Eastman^  7  Rob. 
137 ;  S.  C.  35  How.  205 ;  Rey»g  S.  0.  4  Rob. 
635. 

In  actions  to  recover  a  penalty,  where  no 
general  form  of  declaring  is  given,  the  com- 
plaint must  set  forth  the  par&eular  acts  and 
omtssions  which  constitute  tfa»  cause  of  ac- 
tion ;  and  where  the  general  form  allowed  by 
2  R.  S.  482,§  10  is  resorted  to,  the  section  of 
the  statute  imposing  the  penalty  must  be  ao-^ 
curalely  referred  to.  People  v.  Brooks,  4 
Denio,  469;  Cole  v.  8mM,  4  Johns.  193; 
Bigehw  v.  Johnson,  13  id.  428.  See  Affery 
y.  Slack,  17  Wend.  85.  MThere  a  statute  pro- 
vided that  in  suits  for  certain  penalties,  it 
should  be  lawful  to  declare  generally  in  debt, 
etc.,  stating  the  section  of  the  act  under  which 
the  penalty  is  claimed,  it  was  heid  sufficient 
to  refer  to  the  section  by  number,  without 
setting  forth  its  contents.  Cihf  of  Utiea  y. 
Biehardson,  6  Hill,  300. 

A  public  statute  need  not  be  recited,  or 
even  referred  to,  in  a  pleading.  It  is  sufficient 
if  the  case  is  brought  within  it.  McHarg  v. 
Eastman,  7  Rob.  137;  S.  0.  35  How.  205; 
Rev'g  S.  0.  4  Rob.  635;  Brets  v.  Mayor,  etc. 
of  New  York,  35  How.  130;  S.  C.  4  Abb.  N. 
S.  258 ;  6  Rob.  325 ;  Rev'g  S.  C.  3  Abb.  N. 
S.  478 ;  Carris  v.  Ingalls,  12  Wend.  70 ;  Bay- 
'  ard  V.  Smith,  17  id.  88 ;  Goelet  v.  Cowdry,  1 
Duer,  132 ;  Bogardiis  v.  Trinity  Churdk^  4 
Paige,  178,  n97);  S.  0.  15  Wend.  Ill;  CoU 
V.  Jessup,  10  N.  Y.  (6  Seld.),  96 ;  10  How. 
524;  Aff'g  S.  C.  9  Barb.  395. 

A  complaint  upon  a  penal  statute  creating 
an  offense  unknown  to  the  common  law, 
should  conclude,  against  the  form  of  the  stat- 
ute. People  V.  jBartotr,  6  Cow.  290.  In  plead- 
ing a  statute  which  requires  a  three-fifth  vote, 
it  is  unnecessary  to  allege  that  such  a  vote 
was  had.  It  is  sufficient  to  aver  that  such  a 
statute  was  passed.  Wo^fe  v.  Supervisors  of 
Richmond  Co,  11  Abb.  270;  S.  0.  19  How. 
370.  It  is  unnecessary  to  negative  a  proviso, 
in  the  section  giving  the  penalty,  which  fur- 
nishes matter  of  excuse  for  defendant.  JBcft- 
net  V.  Hurd,  3  Johns.  438 ;  Sheldon  v.  Clark, 
1  id.  513;  Teel  v.  Fonda,  4  id.  304;  Hart  v. 
Cleis,  8  id  41.  But  where  the  exceptions 
are  in  the  enacting  clause  of  the  statute,  and 
not  in  a  proviso,  the  complaint  must  negative 
the  exceptions.  First  Baptist  Church  in  Sche- 
nectady V.  Utica  A  Schenectady  B,  B,  Co,  6 
Barb.  313 ;  Dexter  <it  Limerick  Plank  Boad 
Co,  V.  AUen,  16  id.  15 ;  Washburn  v.  Frank- 
lin, 2S  id.  27 ;  S.  G.  7  Abb.  8. 

Where  one  statute  imposes  a  penalty  on  a 
public  officer  for  refusal  or  neglect  of  duty, 
and  another  imposes  that  duty,  a  complaint 
which  refers  only  to  the  former  is  sufficient. 
Morris  v.  The  People,  3  Denio.  381.  In  aa 
action  for  using  false  weights,  it  is  unneoessanr 
to  allege  a  scienter  on  the  purt  of  the  defend- 
ant. Bayard  v.  Smith,  17  Wend.  88. 

Actions  on  statutes.-— The  complaint 
need  not  refer  to  Uie  statute,  nor  aver  that 
the  oause  of  action  aoeniad  since  the  P^sai^ 
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of  the  law.  It  is  suiBcient  if  it  state  a  time 
when  the  cause  of  action  arose,  subsequent  to 
the  time  when  the  law  went  into  effect.  That 
may  be  deemed  prima  facie  the  true  time ; 
and  although  the  parties  are  not  confined  to 
that,  yet  if  it  should  appear  by  the  evidence 
that  the  transaction  occurred  at  too  early  a 
date,  that  would  be  ground  for  a  nonsuit. 
Bratvn  y.  Harmon^  21  Barb.  508;  (TMaley 
V  Beae,  6  id.  658.  In  an  action  founded 
solely  upon  statute,  there  must  be  a  positive 
al  legation,  not  only  of  the  acts,  but  of  the 
qualitications,  if  any,  prescribed  by  the  stat- 
ute, id.  But  where  the  particular  statute 
also  prescribes  what  the  plaintiff  shall  state 
in  his  complaint,  and  that  a  reference  must  be 
made  to  the  statute,  the  complaint  must  con- 
form to  the  statute  requirement,  otherwise 
there  can  be  no  recovery.  Schroeppdl  v.  Cor- 
ning, 2  N.  Y.  (2  Oomst  ),  132.-  See  Avery  v. 
Slack,  17  Wend.  86.  Against  railroad  com- 
panies for  not  ringing  bell.  Wilson  v.  Mochen- 
ter  ^  Syracuse  E.  B.  Co,  16  Barb.  167.  See 
«  Bonds,"  '^Commissioners  of  Highways,"  etc. 

Personal  JJroperty. — An  action  to  re- 
cover will  lie,  though  tne  property  which  is 
the  subject  of  the  action,  has  been  previously 
transferred  to  a  third  party,  by  the  defendant, 
and  is  not  at  the  commencement  of  the  action 
under  his  control.  Van  Neste  v.  Conover,  20 
Barb.  547.  See  J^ash  v.  Fredericksy  12  Abb. 
147.  But  in  Elwood  v.  Smith,  9  How.  528, 
it  was  said :  "  To  sustain  an  action  for  the 
wrongful  detention  of  personal  property,  and 
for  delivery  thereof,  it  must  appear  that  at 
the  time  of  the  commencement  of  the  action 
the  defendant  had  such  control  over  the  prop- 
erty that  he  might  have  delivered  the  posses- 
sion to  the  plaintiff.  A  wrongful  withholding 
•implies  a  power  to  deliver.  See  also  Maxwell 
y.  Famum,  7  id.  236.  Where  the  complaint, 
among  other  things,  alleged  that  the  plaintiff, 
on,  etc.,  was  lawfully  possessed,  as  of  his 
own  property,  of  a  watch  of  the  value,  etc., 
and  that  on,  etc.,  he  did  lend  said  toatch 
without  any  consideration  therefor  to  the  de- 
fendant, for  the  space  of  four  days,  etc.,  held, 
that  although  a  general  allegation  that  defend- 
ant had  the  watch  in  his  {wssession,  without 
showing  how,  would  have  been  sufficient ;  yet 
as  the  plaintiff  had  chosen  to  make  the  alle- 
gation in  that  form,  and  in  none  other,  it  was 
an  issuable  one.  Elton  v.  Markham,  20  Barb. 
343.  And  where  it  was  alleged  that  defend- 
ant became  possessed  of,  and  wrongfully  de- 
tained from  the  plaintiff  the  goods  and  chat- 
tels described  in  the  annexed  schedule,  to  the 
value  of  91)500,  followed  by  a  demand 
of  judgment  for  the  amount,  held,  af- 
ter verdict,  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  And  it  seems  that 
it  would  have  been  good  on  demurrer,  and 
was  not  obnoxious  to  an  objection  of  want  of 
definiteness  or  certainty.  HurUer  v.  Hudson 
Biver  Iron  and  Machine  Co.  20  Barb.  493.  In 
an  action  by  the  assignee  of  a  right  of  action, 
which  had  accrued  to  his  assignor  by  a  con- 
T^raioii  of  such  assignor'a  personal  property, 


it  is  unnecessary  to  allege  a  demand  or  refii- 
sal,  in  order  to  maintain  the  action.  By  the 
assigtament,  the  plaintiff  succeeds  to  all  the 
rights  of  the  assignor,  that  is  the  necessary 
consequence  of  the  assignability  of  the  claim, 
as  distininiished  from  the  property  converted. 
McKee  v.  Judd,  12  N.  Y.  (2  Kern.),  622.  If 
the  assignment  had  been  of  the  property,  the 
conversion  before  the  assignment  would  not 
have  enured  to  the  assignee.  Bowman  v 
Eaton,  24  Barb.  528 ;  Hicks  v.  Cleveland,  39 
id.  573.  And  a  subsequent  demand  would 
have  been  requisite.  Sherman  v.  Elder,  1 
Hilt.  178  ;S.  G.  again,  24  N.  Y.  (10  Smith), 
381 ;  Rev'g  S.  G.  1  Hilt.  476.  A  mere  wrong- 
ful taking  or  asportation  of  a  chattel  does  not 
amount  to  a  conversion,  unless  the  taking  of 
the  chattel  was  with  the  intent  to  convert  it 
to  the  taker's  own  use,  or  that  of  some  third 
person,  or  unless  the  act  had  the  effect  either 
of  destroying  or  changing  the  quality  of  the 
chattel. 

If  one  undertakes  to  exercise  dominion  over 
personal  property,  in  exclusion  or  in  defiance 
of  the  ownei^s  right,  it  is  a- conversion.  Eld- 
ridge  v.  Adams,  54  Barb.  417;  Fouldes  v. 
Willoughby,  8  M.  A^  W.  540;  TaUman  y. 
Turck,  26  Barb.  167 ;  ScoviU  v.  GHffith,  12 
N.  Y.  (2  Rem.),  509,  f516.)  Where  there 
is  a  wrongful  taking,  a  demand  before  action 
is  unnecessary.  New  York  Car  OUCo.v,  Rich- 
numd,  6  Bosw.  213;  S.  G.  10  Abb.  185;  19 
How.  505;  Moses  v.  Walker,  2  Hilt.  536. 
But  where  the  taking  is  lawful,  a  demand 
must  be  made.  See  post,  "  Request  or  De- 
piand."  Demand  and  refusal  are  but  evidence 
of  conversion.  HiU  v.  Covdl,  1  N.  Y.  (1 
Gqmst.),  524;  Rev'g  S.  G.  4  Denio,  323.  The 
usual  form  of  alleging  a  conversion  is :  that 
th^  defendant  "converted  and  disposed"  of 
the  property  ^the  subject  of  the  action)  to  his 
own  use.  It  is  not  necessary  to  state  the 
manner  of  the  conversion ;  but  the  simple  al- 
legation that  defendant  has  done  so,  is  suffi- 
cient. Decker  v.  MaUhews,  12  N.  Y.  (2  Kern.), 
313,  (324);  Aff'g  S.  C.  5  Sandf.  439.  In 
pleviinz,  a  party  is  to  state  the  facts  on 
which  ne  relies,  and  if  issue  be  taken  thereon, 
he  will  be  entitled  to  such  judgment  as  the 
facts  established  warrant,  without  regard  to 
the  form  or  name  of  the  action.  Eldridge  v. 
Adams,  54  Barb.  417, 

A  complaint  which  alleged  that  defendant 
took  and  converted  to  his  own  use  one  black 
horse,  of  the  value  of  9^75>  the  property  of 
A.  P.;  that  afterwards  A.  P.  sold  and  as- 
signed said  horse  to  the  plaintiff,  of  which  the 
defendant  had  notice ;  that  plaintiff  had  de- 
manded the  possession  of  said  horse,  which 
defendant  refused;  and  asked  iudgment  foi 
the  recovery  of  said  property  and  damages  for 
the  detention,  was,  on  demurrer,  held  suf- 
ficient. Vogel  V.  Badeock,  1  Abb.  176.  An 
administrator  may  sue  in  his  own  name,  with- 
out declaring  in  his  representative  capacity, 
for  the  goods  of  his  intestate  converted  after 
his  death,  even  thoueh  the  conversion  was  be- 
fore the  granting  of  administration.  ShekUm 
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y.  Hoyj  11  How.  11.  A  side  and  deliyery  of 
goods,,  procured  through  the  false  representa- 
tions of  the  yendee,  passes  no  title  as  between 
the  parties,  and  the  vendor  may,  without  anjr 
previous  demand  and  refusal,  maintain  an  ac- 
tion for  the  possession  of  the  goods  against 
the  vendee,  in  the  form  of  the  old  declaration 
in  replevin,  without  any  allegation  of  a  de- 
mand of  the  goods,  or  of  the  circumstances  of 
the  sale  and  delivery.  Hunter  v.  Hudson  Biver 
Iron  and  Machine  Co,  20  Barb.  494,(500.)  But 
where  the  goods  have  passed  into  the  hands 
of  an  innocent  bona  fide  purchaser,  there  a 
previous  demand  and  refusal  might  be  neces- 
sary, id.  And  where,  instead  of  adopting  the 
general  form  as  used  in  replevin,  the  com- 
plaint contains  a  statement  of  facts  out  of 
which  the  action  arose,  it  must  show  that 
the  defendant  was  insolvent  at  the  time  of  the 
purchase,  and  that  he  knew  it.  id.;  Afc- 
Cracken  y.  CholweU,  8  N.  Y.  (4  Seld.),  133, 
It  must  also  show,  either  that  the  vendor  was 
induced  to  part  with  his  goods  by  the  false 
representations  of  the  vendee  as  to  his  sol- 
vency, or  that  the  vendee,  remaining  silent  as 
to  his  condition,  obtained  the  goods,  not  in- 
tending to  pay  for  them.  Buckley  v.  Artcker, 
21  Barb.  585. 

In  an  action  for  damages  arising  from 
the  wrongful  detention  of  personal  property, 
a  general  averment  of  ownership  in  the  plaint- 
iff is  sufficient,  and  if  controverted  he  may 
give  evidence  of  the  manner  in  which  his  titfe 
was  acquired.  Heine  v.  Anderson,  2  Duer, 
318.  But  an  averment  that  the  plaintiff  is 
entitled  to  the  possession  of  the  goods,  and 
that  they  are  his  property  by  virtue  of  an  at- 
tachment, duly  issued  by  a  justice  of  the 
peace,  and  delivered  to  the  pluntiff  as  a  con- 
stable, to  be  executed,  is  not  sufficient.  Van- 
denburg  v.  Van  Valkenburgy  8  Barb.  217;  S. 
C.  1  Code  R.  N.  S.  169 ;  Bond  v.  Mitchell,  3 
Barb.  304.  But  see  Kissam  v.  Boberts,  6 
Bosw.  154.  An  allegation  that  the  plaintiff 
is  the  owner  and  entitled  to  the  immediate 
possession  of  the  goods,  is  an  allegation  of 
fact.  Damsr.  Hoppock,6  Duer,  254;  Wal- 
ter y.  Lochwoody  23  Barb.  228 ;  S.  C.  4  Abb. 
307.  A  complaint  in  replevin  must  show  a 
wrongful  taking,  but  it  is  sufficient  to  allege 
that  defendant  took  the  property  of  the  plaint- 
iff, and  unjustly  detains  the  same.  Such  an 
allegation  imports  a  tortious  taking.  Simser  v. 
Cowan,  56  Barb.  395;  ChUda  v.  Hart,  7  id. 
370;  TOl  y.  Beyer,  38  N.  Y.  (11  Tiff.),  161 ; 
S.  0.  6  Trans.  App.  142,  sub  nom.  TiU  v. 
Beyer.  A  complaint  in  an  action  for  levying 
upon  property  exempt  from  execution,  need 
not  allege  such  exemption.  Stevens  v.  Somer- 
indyke,  4  £.  D.  Smith,  418.  Where  the 
complaint  alleged  the  value  of  the  property 
was  about  9130,  which  allegation  was  not 
controverted  by  the  answer,  held,  that  de- 
fendant might  show  the  true  value.  Wood- 
ruff V.  Cook,  25  Barb.  505.  A  specific  lien 
upon  property  cannot  be  enforced  under  a 
complaint  in  the  nature  of  replevin.  Otis  v. 
Sill,  8  Barb.  102 ;  Baker  v.  Hoag,  7  N.  Y. 
(3  Seld.),  555. 


Officers  of  a  foreign  corporation.— 

A  complaint  in  an  action  by  an  o&cer  of  a 
foreign  corporation,  in  his  own  name,  on  a 
bill  or  note,  the  property  of  such  corporation, 
must  show  the  existence  and  terms  of  the  for- 
eign law  under  which  the  corporation  was  or- 
ganized, and  which  gave  plaintiff  authority  to 
sue.  Myers  v.  Mackado,  14  How.  149 ;  S.  C. 
6  Abb.  198. 

—  public. — In  an  action  in  the  name  of 
the  people  against  a  person  for  intruding  into 
and  unlawfully  holdmg  an  office,  the  individ- 
ual claiming  the  office  has  an  interest  in  the 
question  and  should  be  joined  with  the  people 
as  plaintiff.  People  ex  rel.  .Crane  v.  Byaer,  16 
Barb.  370.    For  requisites  of  complaint,  see  id . 

Railroad. — ^The  complaint,  in  an  action 
under  the  general  railroad  act  of  1850, 
against  a  stockholder  for  services  performed 
for  the  corporation,  must  expressly  show  that 
the  cause  of  action  prosecuted  is  due  to  a  la- 
borer or  servant  of  the  corporation,  for  services 
performed  for  such  corporation.  BoutweU  v. 
Toumsend,  37  Barb.  205.  Requisites  of  com- 
plaint under  §  53  of  the  General  Railroad 
Act.  Hempstead  v.  New  York  Central  B,  B. 
Co.  28  Barb.  485. 

—  mortgages — Requisites  of  a  com- 
plaint in  an  action  by  a  trustee  respecting  the 
trust  fund  arising  und^r  a  railway  mortgage. 
Coe  v.  Beckwith,  10  Abb.  296;  S.  G.  19  How. 
398  ;  31  Barb.  339. 

Hecosnizance. — A  complaint  for  the 
breach  o^need  not  state  the  special  facts  giv- 
ing the  officer  jurisdiction.  Champlain  y. 
People,  2  N.  Y.  (2  Comst.),  82;  People 
V.  MiUis,  5  Barb.  511;  People  v.  Kane,  4 
Denio,  530.  So  it  is  unnecessary  to  aver 
the  order  of  the  court  directing  the  pros- 
ecution. People  v..  Blankman,  17  Wend.  252. 
A  complaint  (where  the  recognizance  was 
taken  out  of  court),  should  aver  that  it 
was  filed  and  recorded  in  court.  People  v. 
Van  Eps,  4  Wend.  387.  This  is  sufficiently 
done  by  referring  to  the  recognizance  as  a 
record  of  the  court.  People  v.  Huggins,  10 
Wend.  464.  An  averment  that  the  princi- 
pal, though  called,  did  not  appear,  is  a  suf- 
ficient averment  that  the  defendant's  default 
was  entered  of  record,  and  that  the  bail  did 
not  produce  him.  lb. 

Indians. — It  is  unnecessary  that  the  com- 
plaint, in  an  action  by  the  Seneca  Nation  of 
Indians,  in  their  own  name,  upon  a  promis- 
sory note,  given  and  made  payable  to  them, 
should  aver  their  act  of  incorporation,  or  their 
authority  to  sue  in  courts  of  this  State.  Sen^ 
eca  Nation  of  Indians  v.  I^ler,  14  How.  109. 

Deed. — A  complaint  to  set  aside  a  deed  as 
fraudulent,  which  avers  that  the  assignment 
was  made  to  hinder,  defi'aud,  and  delay  the 
creditors  of  the  assignor,  and  that  it  is,  tnerer 
fore,  fraudulent  and  void,  is  sufficient  without 
pointing  out  the  particular  features  of  the  deed 
which  are  objected  to.  Jessup  v.  HuUe,  29 
Barb,  539 ;  S.  C.  Rev'd,  21  N.  Y.  (7  Smith), 
168.  A  complaint  is  sufficiently  definite  and 
certain  if  it  states  the  drcumstaooeg  under 
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which  the  afisi^BMnt  wm  made,  sets  forth 
the  assignment,  -And  alleges  that  it  is  franda- 
lent  and  void  on  its  face.  Hastmgs  ▼.  Thura- 
ton,  10  Abh.  418 ;  S.  C.  Rey'd,  18  How.  530. 
Sec  Wilson  v.  Forsyth,  24  Barb.  106;  and 
American  Exchange  Bank  y.  WtM^^  15  How. 
193 ;  S.  0.  Rey'd  36  Barb,  291. 

Where  an  application  is  made  to  the  dis- 
cretionary powers  of  an  equity  court,  e.  g.j 
for  the  delivering  up  and  cancelling  a  written 
instrument,  the  special  circumstances,  that 
can  alone  justify  its  exercise,  must  be  set 
forth  in  the  complaint,  since  these  are  em- 
phatically the  facts  that  constitute  the  cause 
of  action.  FiM  y.  HoJbtook,  14  How.  103 ;  3 
Abb.  377 ;  6  Duer,  597. 

Judgment  relief  against— Requisites 

of  a  complaint  to  set  aside.  Ramel  v.  Gfimm, 
10  Abb.  150. 

Stockholdera,  of  corporations.— In 

an  action  aj;ain8t  a  stockholder  of  a  corpora- 
tion Torgantzed  under  the  laws  of  1848,  ch. 
40)>  founded  on  a  judgment  recovered  against 
such  oorporation,  the  complaint  must  allege 
the  recovery  of  such  judgment.  Peckham  v. 
Smith,  9  How.  436;  the  issue  and  return  of 
execution  unsatisfied.  lAndsUy  v.  Simonds,  2 
Abb.  K.  S.  69;  and  also  such  facts  as  show 
the  original  cause  of  action  against  the  corpo- 
ration. Witherhead  v.  AUen,  3  Keyes,  562 ; 
S.  0.  3  Trans.  App.  258,  sub  nom.  White- 
head y.  Alien,  A  general  allegation  that 
the  corporation  was  founded  under  that 
law,  is  equivalent  to  an  averment  of  the  par- 
ticular purpose  for  which  it  was  founded. 
lAndsley  v.  Simonds,  supra.  It  must  aver 
that  the  defendant  held  an  amount  of  stock 
equal  to  the  amount  for  which  he  is  sought 
to  be  held  liable.  Chambers  v.  Letois,  16  Aob. 
433 ;  S.  C.  28  N.  T.  (1  Tiff.),  454.  It  is  un- 
necessary to  aver  the  insolvency  of  the  corpo- 
ration, except  in  those  cases  where  the  liabil- 
ity of  defendant  depends  on  such  insolvency. 
Perkins  v.  Church,  31  Barb.  84. 

A  complaint  to  chai^  stockholders  person- 
ally, under  a  charter  which  provides  that  the 
stockholders  shall  be  liaUe,  etc.,  until  the 
amount  of  capital  stock  has  been  paid  in,  must 
show  that  the  defendants  were  stockholders 
during  the  time  the  claim  sued  on  was  incur- 
red. Young  v.  New  York  dt  Liverpool  Steam- 
ship Co,  10  Abb.  229;  S.  C.  Aff'd,  15  Abb. 
70 ;  House  v.  Cooper,  16  How.  292,  (294) ; 
S.  0.  30  Barb.  157. 

A  complaint,  in  an  action  by  the  secretary 
of  a  corporation,  against  the  stockholders  for 
his  services,  which  avers,  that  the  action  is 
for  debt  due  the  plaintiff  for  services  perform- 
ed for  the  company  as  "  secretary  and  other- 
wise," does  not  state  a  cause  of  action.  Coffin 
▼.  Eeynolds,  37  N.  Y.  (10  Tiff.),  640 ;  S.  C. 
5  Trans,  App*  74.  As  to  reouisites  of  com- 
plaint in  actions  against  manufacturing  corpo- 
rations in  the  county  of  Herkimer,  see  Herki- 
mer County  Bank  v.  Furman,  17  Barb.  116; 
Walker  v.  Grain,  id.  119. 

A  stockholder  who  has  been  compelled  to 
pay  th«  debts  of  his  corporation  (organised 


iiiid«r  Laws  oT  1852,  ch.  228),  may  maintam 
an  action  fbr  contribution  against  the  remain- 
ing stockholders,  who  were  such  at  the  time 
the  debt  was  contracted.  AspinwaU  v.  Tor- 
ranee,  1  Lans.  381.  A  complaint,  by  certain 
stockholders  of  a  corporation,  on  behalf  of 
themselves  and  other  stockholders,  to  recover 
money  received  and  misapplied,  by  ^n  agent 
of  the  corporation,  must  aUege  that  the  cor- 
poration, by  its  ofilcers,  had  refused  to  sue. 
VanderbiU  y.  Garrison,  3  Abb.  361 ;  S.  G.  5 
Duer,  689. 

— ^f  joint  stock  company.— In  an  ac- 
tion against  ten  members  of  a  joint  stock 
company,  a  complaint  which  /dleged  that  each 
of  the  defendants  were  sluu^holders  during 
the  year  1857;  that  while  they  were  such 
shareholders  the  company  became  indebted  to 
plaintiff  to  the  amount  of  8162,  and  that  an 
action  was  commenced  on  such  demand 
against  such  company  by  service  of  a  sum- 
mons upon  its  president^  and  judgment  ob- 
tained for  9178  damages  and  costs,  and  exe- 
cution issued  and  returned  unsatisfied,  was, 
on  demurer,  held  sufficient.  Witherhead  v. 
Alien,  28  Barb.  661.  But  reversed  on  the 
ground  that  it  did  not  show  an  exisUng  in- 
debtedness. S.  0.  3  Keyes,  562;  S.  0.  3 
Trans.  App.  258,  sub  nom.  Whitehead  v.  AUen. 

Trustee  of  moxieyed  corporation.— 

A  complaint  seeking  to  make  him  personally 
liable  K>r  a  debt  of  the  corporation  (under  1 
R.  S.  592,  6  10),  must  show  that  the  wrong- 
ful acts  of  the  defendant  were  committed  after 
the  corporation  incurred  its  oblig^on  to  the 
plainti^.  Ogden  v.  SoUo,  13  Abb.  300. 

Stock*broker. — ^Re(j[uisite8  of  complaint 
against,  for  selling  plaintiff's  stock,  contrary 
to  instructions.  Clarke  y.  Meigs,  22  How. 
340;  13  Abb.  467 ;  8  Bosw.  689;  ReVg  S.  G. 
21  How.  187 ;  12  Abb.  267. 

Stalce- holder.  —  Form  of  complaint 
Jigainst,  to  recover  back  deposit.  QMsdey  v. 
Beese,  6  Barb.  658. 


r. — Form  of  complaint  against,  for 
neglecting  to  deUver  over  to  his  successor,  an 
execution  debtor  whom  he  holds  in  custody. 
French  v.  WiOct,  10  Abb.^;  S.  G.  4  Bosw. 
649.  For  escape  of  judgment  debtor,  ilfc- 
Creery  v.  WiUeit,  4  Bosw.  643;  S.  G.  AffM, 
23  How.  129 ;  9  Bosw.  600;  Benkk  v.  Orser, 
4  id.  384.  In  an  action  against  a  sheriff 
for  breach  of  duty  in  the  execution  of  process, 
the  complaint  need  only  show  jurisdiction  to 
issue  the  process,  and  that  it  was  duly  issued. 
Frenck  v.  Willet,  supra.  In  a  complaint  by 
a  sheriff,  to  recover  property  levied  on  by 
attachment,  it  is  unnecessary  to  set  forth  the 
time  and  circumstances  of  his  induction  into 
office.  KMf  y.  Breusing,  33  Barb.  123; 
Aff'gS.  G.32id.  601. 

Specific  performance.— Gomplaint  for. 

See  Bichards  v.  Edick,  17  Barb.  260.  A  de- 
cree of  specific  performance  will  sometimes 
be  made,  notwithstanding  there  is  a  variance 
between  the  proof  and  the  case  set  out  in  the 
complaint.  LohdeU  r.  LobdeU,  36  K.  Y.  (9 
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Tiflr.)>  327 ;  S  0.  33  How.  347 ;  4  Abb.  N.  S. 
56 ;  2  Trans.  App.  363 ;  Rev'g  S.  G.  32 How.  l.« 

Hent.-*ln  an  action  for  rent  due^  where 
there  is  a  lease  under  seal,  the  plaintiff  may 
sne  on  the  oovenant,  thus  making  that  his 
cause  of  action,  or  sue  for  the  rent,  making 
the  subsequent  use  and  occupation  his  cause 
of  action.  Ten  Eyek  t.  Houghtaling,  12 
How.  523.  In  an  action  by  a  landlord  against 
an  assignee  of  the  lease,  a  complaint  which 
merely  avers  that  frequent  demands  have 
been  made  upon  said  defendant  for  payment, 
but  he  refused  to  pay,  is  sufficient.  HoUnum 
y.  De  Gray,  6  Abb.  79.  The  complaint 
against  the  assignee  of  a  lease  need  not  show 
how  he  became  such  assignee.  Norton  ▼. 
VuUee,  1  Hall,  384.  In  an  action  against  an 
assignee  of  a  portion  of  the  demised  premises, 
the  owners  of  the  other  parts  of  the  lot  need 
not  be  made  parties.  After  partition,  each 
owner  becomes  severally  liable  for  his  pro- 
portionate share  of  the  rent.  Van  Benssdaer 
T.  Bonested  24  Barb.  365. 

nndeTtakixig--on  attachment.— The 

complaint^  in  an  action  on  an  undertaking  on 
attachment  in  a  court  of  general  jurisdiction, 
need  not  allege  that  the  court  had  jurisdic- 
tion to  issue  the  attachment.  It  is  sufficient 
to  allege  the  pendency  of  such  a  suit.  Cruyt  v. 
Phmipsy  16  How.  120;  7  Abb.  205. 

—  given  on  arrest.— A  complaint  by  a 

sheriff  upon  an  undertaking  given  to  him  by 
a  defendant,  arrested  under  a  civil  order  of 
arrest,  need  not  allege  that  the  plaintiff  had 
not  delivered  the  order  of  arrest  and  under- 
taking to  the  plaintiff's  attorney  in  the  form- 
er action,  or  that  an  action  has  been  brought 
against  this  plaintiff,  or  that  the  undertaking 
was  delivered.  Wtllet  v.  LaasaUe,  19  Abb. 
272 ;  1  Rob.  618.  Nor  does  an  averment  that 
it  was  under  seal  vitiate,  id.  In  an  action 
upon  an  undertaking,  given  bv  the  defendant 
to  the  plaintiff,  pursuant  to  $§  186  and  187, 
the  complaint  must  substantially  aver,  1st, 
that  an  execution  against  the  property  of  the 
defendant  has  been  issued  to  the  sheriff  of  the 
county,  in  which  defendant  was  originally 
arrested,  and  that  the  same  has  been  returned 
by  such  sheriff  unsatisfied  in  whole  or  in  part. 
2a.  That  an  execution  against  the  body  of  the 
defendant,  having  at  least  fifteen  days  between 
the  teste  and  return  thereof,  has  been  issued 
to  the  same  sheriff,  and  by  him  returned, 
l^at  the  defendant  cannot  be  found  within  his 
county.  Crauntley  v.  Wheeler,  31  How.  137. 
In  an  action  against  bail  who  fail  to  justify, 
the  complaint  should  state  the  facts  prelimi- 
nary to  the  giving  of  the  undertaking,  the  neg- 
lect to  justify  or  substitute  other  bail,  and  the 
recovery  of  judgment  in  the  original  action, 
with  the  execution,  and  also  that  the  sheriff 
has  sustained  damage  on  the  action,  and  state 
what  that  damage  was.  Clapp  v.  Schutt,  44 
Barb.  9;  S.  C.  19  Abb.  121;  29  How.  255. 

—  on  claim  and  delivexy  of  person- 
al property- — The  complaint  in  an  action 

upon  an  undertaking  given  by  the  defendants, 
for  the  return  of  specific  personal  property, 
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need  not  aver  the  issuing  of  execution  against 
the  original  defendant.  Slack  v.  Heath,  1  Abb. 
331 ;  4  £.  D.  Smith,  95 ;  Aff'd,  Gt.  App.  June, 
1860 ;  Morange  v.  Mudge,  6  Abb.  243 ;  Liv- 
ingston V.  Hammer,  7  Bosw.  671.  Where  the 
undertaking  was  given  by  the  defendant  in 
the  proceedings  of  claim  and  delivery,  it  must 
be  averred  that  the  property  was  delivered  to 
the  defendant.  Niekerson  v.  Chatterton,  7  Gal. 
568.  And  in  an  action  by  an  assignee  of  an 
undertaking,  it  is  sufficient,  as  showing  plaint- 
iff's title,  to  aver  that  the  undertaking  was 
duly  assigned  to  him,  without  alleging  that 
the  judgment  in  the  action  was  also  assigned. 
Morange  v.  Mtidge,  6  Abb.  243.  Where  the 
undertaking  is  made  to  the  plaintiff  no  assign- 
ment is  necessary.  Decker  v.  Anderson,  39 
Barb.  346. 

—  on  granting  an  iiynnotlon,— In  an 

action  upon  an  undertaking  entered  into  upon 
the  issuing  of  an  injunction,  it  is  a  sufficient 
averment  of  the  nature  of  the  suit,  the  manner 
of  its  commencement,  place  of  trial,  jurisdic- 
tion of  the  court,  etc.,  to  alle^  that  an  in- 
junction was  granted  in  the  suit  by  a  justice 
of  the  court,  and  that  issues  were  jomed  in 
the  suit  and  judgment  rendered  thereon. 
Loomis  V.  Broum,  16  Barb.  325;  De  Forest 
V.  Baker,  1  Abb.  N.  S.  34;  S.  C.  1.  Rob. 
700. 

— on  Appeal. — A  complaint  on  an  under- 
taking on  appeal,  in  the  usual  form,  need  not 
aver  any  notice  of  affirmance,  or  a  demand 
of  payment  of  the  judgment.  The  action  is 
a  demand.  Heebner  v.  Totcnsend,  8  Abb.  234. 
To  maintain  such  an  action  it  is  not  necessary 
that  an  execution  should  have  been  issued  on 
the  judgment  when  affirmed.  Wood  v.  Der- 
riclion,  1  Hilt.  410.  A  complaint  which 
avers,  that  upon  the  appeal  to  the  court  of 
appeals,  the  defendant  made  and  filed  with 
the  clerk  of  the  court,  for  the  use  of  the 
plaintiff,  the  undertaking  in  question,  and 
also  that  the  appeal  has  been  prosecuted  to  a 
final  deterniinatidh  in  the  court  of  appeals, 
shows  a  sufficient  consideration  to  make  the 
undertaking  obligatory  upon  the  defendant, 
without  averring  that  it  was  accompanied  by 
affidavits  of  the  sureties,  that  they  were  worth 
double  the  sum  therein  specified.  Gibbons  v. 
Berhard,  3  Bosw.  635. 

Use  and  Occupation.— The  statute 

giving  this  action,  seems  to  i^ply  only  to  the 
case  of  a  demise,  and  where  there  exists  the 
relation  of  landlord  and  tenant.  Smith  v. 
Stewart,  6  Johns.  46 ;  HaU  v.  Southmayd,  15 
Barb.  32 ;  Hurd  v.  Miller,  2  Hilt.  540.  The 
complaint  must  show  title  in  the  plaintiff;  a 
use  and  occupation  by  defendant,  with  the 
plaintiff's  permission.  Osgood  v.  Dewey,  13 
Johns.  240;  Bancroft  v.  Wardwell,  id.  489. 
See  28  N.  Y.  (l  Tiff.),  386.  The  permission 
may  be  implied,  or  express,  id.;  Coit  v. 
Planer,  4  Abb.  N.  S.  140;  S.  C.  7  Rob,  413. 
The  action  lies  against  a  lessee  by  deed,  who 
holds  over  adcr  the  expiration  of  his  term. 
Aheel  v.  Eadcliff,  13  Johns.  297.  But  not 
against  one  who  has  come  in  as  a  purchaser 
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from  the  plaintiir.  Bancroft  t.  WardweU^  id. 
489.  Or  against  a  tenant,  holding  over,  if  he 
was  ejected  on  summary  proceedings,-  imme- 
diately on  the  expiration  of  the  term.  Fwfh- 
erstonhaugh  ads.  BradBhaw,  1  Wend.  134.  Or 
where  there  has  been  no  occupation,  actual 
or  constructive.  Wood  ▼.  Wiloox,  1  Denio, 
37 ;  Cleves  v.  WiUoughby,  7  HUl,  83 ;  Ghver 
T.  Wilson,  2  Barb.  264 ;  CrosweU  y.  Craney 
7  id.  191 ;  Beach  t.  Gray,  2  Denio,  84.  That 
defendant  voluntarily  abstains  from  occupa- 
tion, is  no  defense.  Westlake  v.  De  Grow,  25 
Wend.  669.  It  is  unnecessary  to  aver  how 
the  relation  of  landlord  and  tenant  arose. 
Waters  v.  Clark,  22  How.  104.  An  omission 
to  allege  the  period  of  occupation,  the  rate  of 
rent,  and  the  time  for  which  it  is  in  arrear, 
may  be  obnoxious  to  a  motion  to  make  defi- 
nite and  certain,  but  is  not  demurrable,  id. 
To  alle^  that  defendant  occupied  plaintiff's 
land,  without  saying  that  it  was  by  his  per^ 
mission,  is  no  more  sufficient  than  to  allege 
that  plaintiff  performed  work  for  defendant 
without  alleging  it  was  done  by  his  request. 
Bradley  v.  Davenport,  6  Conn.  R.  1.  See  Jones 
V.  Patterson,  11  Barb.  572. 

Where  a  plaintiff  becomes  the  grantee  and 
owner  of  premises,  at  the  time  occupied  by 
the  defepdants,  under  an  unexpired  lease,  at 
a  specified  sum  per  annum,  and  becomes  such 
owner  and  assignee  of  such  lease,  with  the 
assent  of  such  tenants,  and  they  continue  to 
occupy  the  premises  after  notice  of  such  facts, 
and  that  the  plaintiff  is  their  landlord,  with- 
out objection,  the  plaintiff  can  recover  for 
rent  subsequently  accruing  (on  a  complaint 
which  merely  avers  that  he  is  the  owner  of 
the  premises,  and  that  defendants  occupied 
them  at  their  request,  and  by  his  permission, 
and  that  the  use  of  them  is  worth  9200),  at 
the  rate  specified  in  the  lease  under  which  the 
defendant's  entered.  Peckham  v.  Leary,  6 
Duer,  494.  In  an  action  against  a  lessee  and 
his  surety,  where  the  compjaint  declares  gen- 
erally for  use  and  occupation — defense  general 
denial — and  on  the  trial  the  plaintiff  intro- 
duces the  lease  and  guaranty  in  evidence,  the 
defendants  may  then  avail  themselves  of  the 
misjoinder.  But  such  objection  cannot  be 
raised  before  the  instruments  are  in  evidence. 
Phalen  v.  Dingee,  4  £.  D.  Smith,  379.  See 
"  Rent." 

Work  and  services.— A  complaint 

upon  an  indebtedness  for  past  services  must 
aver  that  the  service  was  performed  upon  re- 
quest, otherwise,  from  all  that  would  appear 
upon  the  record,  the  service  may  have  been 
a  voluntary  courtesy.  Comstock  v.  Smith,  7 
Johns.  87 ;  Parker  v.  Crane,  6  Wend.  647 ; 
Calkins  v.  Packer,  21  Barb.  275.  And  such 
averment,  like  other  issues,  may  be  sustained 
by  evidence  from  which  a  request  might  be 
implied.  Ingraham  v.  Gilbert,  20  Barb.  151. 
A  subsequent  implied  promise  is  equivalent  to 
a  previous  request,  id.  Where  the  plaintiff 
seeks  to  recover  for  work  and  labor  performed 
under  a  written  contract,  containing  special 
provisions,  the  performance  of  which,  as  a 


condition  precedent,  he  is  bound  to  prove,  the 
'Complaint  must  set  fbrth  the  contract  or  its 
substance,  and  specifically  aver  a  compliance 
with  its  conditions.  Adams  v.  Mayor,  etc.  of 
New  York,  4  Duer,  295.  See  Hoslw  v.  Bladc^ 
26  How.  97;  S.  C.  28  N.  Y.(l  Tiff.),  438. 
In  an  action  to  recover  the  price  agreed  to  be 
paid  for  building  a  school-house,  a  complaint 
which  avers  that  the  plaintiff  has  performed 
all  the  work  and  labor' of  building  and  com- 
pleting the  school-house,  and  has  fulfilled  all 
the  conditions  of  the  contract  in  every  respect, 
except  wherein  the  same  were  afterwards 
waived  and  altered  by  the  direction,  consent 
or  negligence  and  fault  of  defendants,  is  in- 
definite and  insufficient  on  demurrer.  Smith 
v.  Broum,  17  Barb.  431.  For  services  an 
stock-brokers,  see  Mertoin  v.  Hamilton,  6 
Duer,  253.  Under  a  complaint  for  services 
generally,  a  recovery  for  services  under  a 
special  contract  cannot  be  had.  Atkinson  v. 
Collins,  9  Abb.  353;  S.  G.  30  Bu-b.  430 ;  18 
How.  235.  In  an  action  for  a  wrongful  dis- 
Dkissal,  it  is  sufficient  to  allege  a  r^iness, 
without  alleging  an  offer  to  serve.  Wallace  y, 
Warren,  4  £xch.  361 ;  S.  C.  18  Law  Jour.  R. 
449,  ex. ;  7  Dowl.  t  L.  60.  One  who  renders 
services  in  the  supposed  relation  of  wife,  can- 
not, on  discovering  that  the  marriage  was  void, 
recover  for  them  on  an  implied  promise  to 

?ay  for  them.  Cropsey  v.  Skoeeney,  7  Abb. 
29;  S.  C.  27  Barb.  310. 

In  an  action  for  work,  labor  and  materials, 
the  complaint  should  be  so  sufficiently  definite 
and  certain  as  to  enable  the  defendant  to  as- 
certain from  it  the  nature  and  character  of  the 
claim,  and  the  period  within  which  it  is  al- 
leged to  have  arisen.  Thus,  a  complaint  'idiich 
averred  that  plaintiff  had  rendered  services  for 
defendant,  and  furnished  materials  therefor 
at  the  times,  about  the  matters,  and  at  the 
prices- specified  in  an  account  already  delivered 
to  the  defendant,  to^  which  account  plaintiff 
prays  leave  to  refer'(no  copy  of  the  account 
was  annexed  to  or  inserted  m  the  complaint), 
was  hdd  indefinite  and  uncertain.  Farc^  v. 
Lee,  10  Abb.  143.  See  Broum  v.  Coh'e,  1  £ 
D.  Smith,  265.  In  an  action  to  recover  for 
the  construction  and  delivery  of  pacterfis  for 
a  gas  meter — for  a  fixed  price — pur&oaot  to 
agreement,  hdd,  that  the  complame  vas  prop- 
erly framed,  as  for  work,  Uboa  and  materials 
Prince  v.  Doum,  2  E.  D.  »Smich,  525.  A  com 
plaint  which  alleges  an  iwideb^^nees  to  the 
plaintiff,  by  the  defenda<it,  for  services  of  the 
former  as  attorney  and  v^licitor,  rendered  at 
the  request  of  the  Ibtter,  and  for  money  paid 
and  expended  for  hirti  at  his  request,  previous 
to  January,  18o2,  is  sufficient.  Beekman  v. 
Plainer,  15  Barb.  550.  But  a  complaint  which 
alleged  that  the  plaintiff,  at  the  defendant's 
request,  rendered  to  them  other  services,  as 
agent,  for  which  he  is  entitled  to  have,  as  a  fair 
reward,  850,  also  for  work,  labor  and  services 
done  and  materials  furnished  by  the  plaintiff 
for  the  defendants,  was  held  insufficient,  as 
being  indefinite  and  uncertain.  Cheshrough 
T.  New  York  db  Eric  R.  R,  Co.  26  Barb.  9; 
S.  C.  13  How.  557. 


h  1*2,] 


The  Complaint. 


227 


MiSCBLLANEOnS   BuLES. 


A  single  statement  for  one  oause 

of  action. — As  there  can  be  but  one  snb- 
stantiallv  true  statement  of  a  single  cause  of 
action,  the  practice  of  setting  it  forth  in  differ- 
ent forms  or  counts,  is  necessarily  abolished. 
Ldtkey  v.  VanderbiUy  10  How.  161 ;  Nash  ▼. 
McGauUy^  9  Abb.  159 ;  Hepburn  ▼.  Babcocky 
id.  (n.) ;  Sipperly  y.  Tray  and  Boston  B.  JS. 
Co,  9  How.  83.  Where  the  complaint  con- 
tains in  substance  but  one  cause  of  action, 
stated  in  different  counts,  it  is  not  a  ground 
of  demurrer.  Hillman  ▼.  HUlman^  14  How. 
456.  The  remedy  in  such  case  is  by  a  motion 
that  the  plaintiff  elect  upon  which  count  he 
will  rely,  or  that  the  complaint  be  set  aside. 
Sipperly  y.  Troy  A  Boston  B,  B,  Co.  9  How. 
83 ;  Churchai  ▼.  ChurchiU,  id.  552.  Where 
it  does  not  appear  on  the  face  of  the  complaint 
that  the  several  statements  of  causes  of  action 
are,  in  fact,  but  for  one  and  the  same  cause  of 
action ;  then,  to  enable  the  court  to  strike  out 
all  the  statements  but  one,  it  must  be  made 
to  appear  by  affidavit,  or  other  proof,  that  the 
plaintiff  has,  in  fact,  but  one  alleged  cause  of 
action.  Lackey  v.  VanderhUt,  10  How.  161. 
But  where  that  fact  appears,  from  the  face  of 
-the  complaint,  no  affidavit  or  other  proof  is 
necessary.  Ford  v.  MatUce,  14  How.  91.  A 
complaint  which  averred,  as  a  cause  of  action, 
first,  a  promise  by  the  defendant  to  marry  the 
plaintiff  upon  request;  second,  generally,  a 
promise  to  marry  the  plaintiff;  thvd,  a  prom- 
ise to  marry  in  a  reasonable  time ;  and  fourth, 
a  promise  to  marry  when  the  defendant  should 
be  disengaged  from  another,  was,  on  motion, 
that  the  plaintiff  elect  upon  which  one  of  the 
counts  she  would  rely— set  aside,  with  liberty 
to  amend.  Dunning  y,  ThomaSy  11  How.  281. 
See  Young  v.  Edwardsy  id.  201 ;  WhitHer  v. 
Batesy  2  Abb.  477 ;  Stoekbridge  Iron  Co,  v. 
MeUen,  5  How.  439 ;  Dickens  v.  Neio  York 
Cental  B.  B.  Co.  13  id.  228.  The  court  will 
not  compel  a  party  to  elect  between  several 
causes  of  action  properly  pleaded,  although  it 
appears  probable  that  on  the  trial,  but  one 
cause  of  action  will  be  presented  by  the  plead- 
er. Smith  V.  Douglass,  15  Abb.  266.  See  Jones 
V.  Palmer,  1  Abb.  442. 

S  3ienter. — Knowledge  in  the  defendant  is 
the  gist  of,  and  must  be  alleged  in  the  follow- 
ing actions,  vi^:  for  keeping  mischievous 
animals.  Thomas  v.  Morgany  2  Cr.  M.  &  R. 
496;  S.  C.  5  Tyrwh.  1085;  4  Dowl.  223; 
Vrooman'y.  Latoyer,  13  Johns.  339;  Van 
Leuven  v.  Lyke,  1  N.  Y.  (1  Comst.),  515 ; 
Aff'g  S.  C.  4  Denio,  127 ;  Fairchild  v.  Ben^ 
leyy  30  Barb.  147.  Deceit  as  to  the  credit  of 
another.  Upton  v.  Vail,  6  Johns.  181 ;  Bus- 
sell  V.  Clark^s  Executors,  7  Cranch,  69,  (92); 
Armstrong  vTufftSy  6  Barb.  432.  Against  a 
municipal  corporation  for  defect  in  a  grating 
over  an  area  in  a  sidewalk.  McGinity  v. 
Mayor,  etc,  of  New  York,  5  Duer,  674.  En- 
ticing away,  or  harboring  a  wife  or  servant. 
Fores  v.  Wilson,  Peake  Cas.  X.  P.  55 ;  Wins- 
more  V.  Greenhank,  Willes,  577.  In  mali- 
cious prosecution,  that  the   oourt   has   no 


jurisdiction.  CrosUn  v.  Wikock,  2  Wils.  302. 
For  sheriff  removing  goods  without  paying 
rent.  Lane  v.  Crockett,  7  Price,  566.  Against 
the  continuator  of  a  private  nuisance,  origin- 
ally erected  by  another.  Hubbard  v.  BusseU, 
24  Barb.  404.  To  recover  damages  for  an 
injury,  causing  the  death  of  the  plaintiff's 
intestate,  while  acting  as  the  servant  of  de- 
fendant, the  complaint  must  aver  that  defend- 
ant had  knowledge  of  the  defect  which  caused 
the  injury.  McMillan  v.  Saratoga  ib  Wash- 
ington  B.  B,  Co,  20  Barb.  449.  See  Onwod  v. 
HtUh,  14  Mees  A^  W.  651 ;  S.  C.  14  Law  Jour. 
366,  exch. ;  Fish  v.  Skut,  21  Barb.  333 ;  Byron 
V.  New  York  State  Printing  Telegraph  Co, 
26  id.  39. 

The  general  rule  as  to  the  necessity  of  aver- 
ring notice  is,  that  when  the  matter  alleged 
in  the  pleading  is  to  be  considered  as  lying 
more  properly  in  the  knowledge  of  the  party 
pleading  it,  than  of  the  adverse  party,  notice 
thereof  should  be  averred.  Cole  v.  Jessup,  2 
Barb.  309.  An  averment  that  defendant 
had  good  reason  to  believe  that  the  plaintiff 
well  knew,  etc.,  was  hM  equivalent  to  an 
averment  of  actual  knowledge  in  the  plaintiff. 
Spencer  v.  Southwiek,  9  Johns.  314.  See 
Wilson  V.  Bochester  4b  Syracuse  B,  B.  Co,  16 
Barb.  167.  An  all^ation  that  the  plaintiff 
was  influenced  by  certain  acts,  implies  knowl- 
edge thereof.  Mead  v.  Mali,  15  How.  347 ;  S. 
0.  Aff'd,  25  Barb.  578,  sub  nom.  Cazneau  v. 
Mali.  So  does  one,  that  the  defendant 
**  falsely  and  fraudulently  represented." 
Thomas  v.  Beebe,  24  N.  Y.  (11  Smith),  244. 

In  an  action  for  selling  goods,  in  which  the 
vendor  has  no  property,  it  is  unnecessary  to 
aver  a  scienter.  Adamson  v.  Jarvis,  4  Bing. 
66.  Or  for  driving  unruly  horses.  Michael  v. 
Alestree,  2  Lev.  172.  Or  for  debauching  wife 
or  servant.  Fores  v.  Wilson,  Peake  C.  N.  P. 
55 ;  Winsmore  v.  Greenbank,  Willes,  577.  Or 
against  the  owner  of  a  dog  for  killing  sheep. 
1  R.  S.  704,  §  9 ;  Fish  v.  Skut,  21  Barb.  333. 
See  '*  Penalties."  Or  for  one  animal  injuring 
another.  Wheeler  v.  Brant,  23  Barb.  324; 
Dunckle  v.  Kocker,  11  id.  387;  Van  Leuven 
V.  Lyke,  1  N.  Y.  (1  Comst.),  515 ;  Aff'g  S.  0. 
4  Denio,  127.  Or  for  a  fiftlse  warranty.  Hoi- 
man  v.  Dord,  12  Barb.  336 ;  S.  C.  1  Code  R. 
N.  S.  331 ;  Fowler  v.  Abrams,  3  £.  D.  Smith, 
1 ;  Mabey  v.  Adams,  3  Bosw.  346 ;  Adamson 
V.  Jarvis,  4  Bing.  66,  (73.) 

Consideration. — The  consideration  for 
a  promise,  whether  written  or  by  parol,  must 
always  be  alleged.  Burnet  v.  Bisoo,  4  Johns. 
235.  Where  an  instrument  declared  n  pur- 
ports to  be  for  value  received,  setting  it  out 
m  the  complaint,  is  a  sufficient  allegation  of  a 
consideration.  Prindle  v.  Caruthers,  15  N.  Y. 
(1  Smith),  425.  An  averment  that  the 
promise  was  for  value  received,  is  sufficient, 
id.  Where  a  past  consideration  is  relied 
on,  it  must  be  alleged  to  have  been  rendered 
at  the  request  of  the  defendant.  Comstock  v. 
Smith,  7  Johns.  87;  Parker  v.  Crane,  6  Wend. 
647;  Livingston  v.  Bogers,   1    Gaines,  584. 
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See  Srofon  y.  Simihem  MiMgan  JS.  B.  Co.  6 
Abb.  238. 

Negligence,  degrees  of.— Degrees  of 

negligence  are  matters  of  proof,  and  not  of 
averment.  An  averment  of  negligence  is  suf- 
iScient,  whether  the  negligence  is  ordinary  or 

fross.  Notion  v.  Western  JR.  B.  Carporaiionj 
5  N.  Y.  (1  Smith),  444,  (450) ;  S.  C.  10  How. 
97.  See  Thomas  v.  Winchester,  6  N.  Y.  (2 
Seld.),  397,  (410);  Stevens  v.  Armstrong,  id. 
435. 

Demand  or  request.— A  party  is  only 

bound  to  allege  a  request,  where  the  object 
of  that  request  is  to  oblige  another  person 
to  do  some  act.  AmMry  ▼.  Broderidt,  2 
Chit.  329.  Where  the  defendant  is  liable, 
without  a  request,  none  need  be  alleged. 
Smith  V.  Emery,  7  Halst.  53,  61.  A  party 
entitled  to  a  conveyance  upon  request,  may 
bring  an  action  for  specific  performance  with- 
out request.  Bruce  ▼.  Tilson,  25  N.  Y.  (11 
Smith),  194.  But  a  request  must  be  alleged 
in  an  action  for  the  delivery  of  a  horse  sold 
W  defendant  to  plaintiff.  Bach  v.  Oto«n,  5 
T.  R.  409.  Or  for  the  non-delivery  of  malt, 
agreed  to  be  delivered  on  request.  Bawson  v. 
Johnson,  1  East.  203;  Com.  Dig.  PI.  G.  69. 
Or  on  a  note  payable  after  demand.  Thorpe  v. 
Booth,  1  Ry.  k  Mo.  388.  Or  at  a  particular 
place,  a  demand  at  that  place.  Femer  v.  WH- 
Uams,  14  Abb.  215;  S.  0.  37  Barb.  9.  But 
where  the  place  of  demand  is  at  a  bank,  see 
HUl  V.  Place,  5  Abb.  N.  S.  18 ;  S.  C.  36  How. 
26 ;  7  Rob.  389.  In  an  action  on  a  note  pay- 
able on  demand,  it  is  unnecessary  to  allege  a 
demand,  as  the  service  of  the  summons  and 
complaint  constitute  a  sufficient  demand. 
Pierce  y.  FortA^^f,  2  Soott,  334.  9%%  Setxmd 
Avenue  Bailroad  Co.  v.  Coleman,  24  Barb. 
300;  Sands  t.  St  John,  36  id.  629;  S.  G.  23 
How.  140;  S.  0.  Aff'd,  29  id.  574  (n); 
Barough  v.  White,  4  B.  A  G.  324.  Where 
payment  of  a  mere  duty  is  promised  on  re- 
quest, there  need  be  no  actual  request,  but 
where  payment  of  a  collateral  sum  is  promised 
on  request,  there  must  be  an  actual  request. 
Birks  V.  Trippet,  1  Saund.  28,  a.  One  who 
merely  guarantees  a  debt  which  the  creditor 
is  to  collect,  does  not  become  liable  until  a 
demand  of  the  principal  debtor  has  been  made. 
This  rule  does  not  apply  to  a  commission  mer^ 
chant.  MiUiken  v.  Byeirly,  6  How.  214.  But 
to  render  a  foreign  factor  liable  in  an  action  for 
the  proceeds  of  sales,  a  demand  is  necessary. 
Halden  v.  Crqfts,  4  £.  D.  Smith,  490;  2 
Abb.  301;  Codiey  v.  Betts,  24  Wend.  203. 
Where  the  undertaking  of  a  surety  for  rent 
is  absolute,  it  is  unnecessary  to  allege  a  pre- 
vious demand  upon  the  tenant.  McKengie\, 
Farrell,  4  Bosw.  193.  Or  in  the  case  of  a  joint 
promissory  note,  executed  by  the  principal 
debtor  and  another  as  his  surety.  Exp.  Whit- 
worth  v.  Mayor,  2  Mon.  D.  &  J.  158,  (164.) 
But  where  an  action  for  rent  is  brought 
by  a  receiver,  he  must  allege  a  notice  of  his 
appointment,  to  the  tenant,  or  a  demand  of  the 
rent,  previous  to  the  action.  Sunt  v,  Wolfe,  2 
Paly,  298. 


A  complaint,  upon  a  contract,  to  deliver  up 
a  bond  '*  on  request,"  must  alleee  a  request. 
Peek  v.  MetboU,  3  Buktr.  297.  Or  for  money 
payable  on  demand.  Carter  y.  Bing,  3  Gamp. 
459.  But  ift  the  case  of  an  annuity,  payable 
on  request,  it  was  held  not  necessary  to  state 
a  bequeak.  Thomeon  y.  Butler,  Gro.  Elis.  721. 
See,  also,  id.  548.  But  otherwise  for  an  act  to 
be  perfbrmed  upon  request.  Birks  v.  Trippet, 
supra ;  Smiih  v.  Tifawy,  36  Barb.  23 ;  Payne 
v.  Gardiner,  29  N.  Y.  (2  Tiff.),  140;  iff'g 
39  Barb.  634,  sub  nom.  Payne  v.  SlaU  Or 
for  rent  payable  by  surety  on  demand.  Sick' 
lemore  v.  ThisUeton,  6  M.  ft  S.  9 ;  Bede  v. 
Far%  id.  121,  (125).  See  LQley  v.  Hewitt, 
11  Ftice,  494.  Or  for  not  marrying  in  a 
reasonable  time.  Seytna%tr  v.  Oar&ide,  2  D. 
ft  R.  55.  Or  for  Uie  abatement  of  a  nui- 
sance. Hubbard  y.  Bussell,  24  Barb.  404; 
Brown  v.  Cayuga  and  Sus^tuehanna  Bailroad 
Co,,  12  N.  Y.  (2  Kern.),  486,  (492).  Or  againsi 
a  bailee  or  depositary.  Phelps  v.  Bostwick,  22 
Barb.  314.  But  see  Fancher  y.  Goodman,  29 
id.  315.  Or  against  a  treasurer.  Second 
Avenue  Bailroad  Co,  y.  Coleman,  24  id. 
300.  (In  such  case  an  averment  that  he  is 
indebteci,  with  a  statement  of  the  items  of 
money  received  by  him,  is  equivalent  to  an 
averment  of  demand,  id.)  Or  for  money  col* 
lected  by  an  attorney,  unless  waived.  Wahradt 
y .  Maynard,  3  Barb.  584.  Or  for  not  accepting 
goods  sold.  Beach  v.  Owen,  5  T.  R.  409.  But 
see  Badford  v.  Smith,  3  Mees.  ft  Wels.  254; 
6  Dowl.  Pr.  Gas.  384;  ».  e.  for  absolute  de- 
livery, id.  Or  in  an  action  on  a  promise 
founded  -^n  a  past  consideration  that  the 
consideration  was  rendered  at  the  defendant's 
request.  Comstock  v.  Smith,  7  Johns.  87; 
Parker  v.  Crane,  6  Wend.  647 ;  Livingston  v. 
Bogers,  1  Gaines,  584.  In  an  action  for  the 
detention  of  chattels,  where  defendant  came 
lawfully  by  possession,  a  demand  must  be  al- 
leged. New  York  Car  OH  Co,  y.  Bidmond, 
10  Abb.  185 ;  S.  G.  19  How.  505 ;  6  Bosw 
213;  Powers  y.  Bassford,  19  How.  309 
FtOler  y.  Lewis,  3  Abb.  383 ;  S.  G.  13  How 
219;  Gumey  v.  Kenny,  2  £.  D.  Smith,  132 
Barrett  y.  Warren,  3  Hill,  348;  Storm  v. 
Livingston,  6  Johns.  44;  Purves  y.  Moltz,  5 
Rob.  653.  See  Spear  v.  Downing,  12  Abb. 
437  ;  S.  G.  34  Barb.  523 ;  22  How.  30. 

But  where  there  is  a  wrongful  taking  and 
detention,  no  demand  need  be  alleged^  Purves 
y.  MoUz,  5  Rob.  653;  Pilsbury  v.  Webb, 
33  Barb.  213.  Or  where  one  entrusted  to  col' 
lect  money,  collects  it  and  neglects  to  pay 
it  over.  Hickok  v.  Hiekok,  13  id.  632.  See 
Second  Avenue  B,  B,  Co.  v.  Coleman,  24  id. 
300.  Or  where  one  having  received  a  part 
payment  on  a  contract,  unlawfully  rescinds 
the  contract.  Fancher  v.  Goodman,  29  id. 
315.  Or  to  recover  an  illegal  waeer  from  a 
stakeholder.  O^Maley  v.  Beese,  6  id.  658.  Oi 
to  foreclose  a  mortgage.  Harris  v.  Mulock. 
9  How.  402.  Although  drawn  payable  on 
demand.  GiUeU  v.  Balcom,  6  Barb.  370.  Or 
to  recover  money  collected  by  a  commission 
merchant,  who  is  to  sell  and  guarantee  Pay- 
ment. MiUiken  y.  Byerly,  6  How.  214.    Or  to 
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recover  for  btggi^  lost  hj  a  carrier.  Sthroe- 
der  V.  Hudson  Biver  i2.  Jt,  Co.  5  Duer,  55 ; 
Oarceu  v.  Camden  A  Ambwf  R.  B,  Co,  1  Hilt. 
280;  S.  G.  4  Abb.  171.  Or  for  money  paid 
by  mistake.  Utica  Bank  ▼.  Van  Gieson,  18 
Johns.  485.  Or  #here  the  complaint  is  upon 
contract  to  pay  a  precedent  debt.  JSmst  v. 
Bartle,  1  Johns.  Gas.  319.  Or  where  the  de- 
fendant is  to  perform  the  first  act.  BrisUnb 
T.  Waddingtan,  2  N.  R.  (4  Bos.  &  P.), 
355 ;  Lent  t.  Padkford,  10  Mass.  230.  Or 
where  the  defendant  has,  by  his  own  volun- 
tary act,  put  it  out  of  his  power  to  comply 
with  a  request.  Short  y.  SUmCy  3  D.  &  L.  580. 
Clark  V.  CrandaU,  3  Barb.  612 ;  S.  G.  27  id. 
73.  Or  has  done  some  act  that  renders  a  re- 
quest useless.  LfUweUer  y.  Linnell,  12  Barb. 
512;  Amary  v.  Broderick,  5  B.  &  Aid.  712; 
1  D.  &  R.  361 ;  BwodeU  y.  Parwms,  10  East. 
359  ;  LiOey  y.  HewUt,  II  Price,  494;  CameB 
y.  Smithy  15  M.  k  W.  189.  In  such  case  the 
act  relied  on,  as  dispensing  with  a  request, 
must  be  alleged,  id.  Or  to  recoyer  on  a  bond 
conditioned  generally,  for  the  payment  of  a 
specific  sum,  with  interest.  QibhB  y.  Southam^ 
5  B.  &  Adol.  911. 

There  is  no  distinction  as  to  the  mode  of 
pleading  a  request.  SecLawes  PI.  in  Assump- 
sit, 231 ;  Carpenter  y.  Broum^  6  Baib.  150. 
It  is  unnecessary  to  ayer  whether  the  request 
was  oral  or  written.  Ba/mes  y.  Ferine^  12  N. 
Y.  (2  Kern.),  18,  (27) ;  Aff"g  S.  G.  15  Barb. 
249.  A  demand  on  one  of  several  joint  debt- 
ors, is  equivalent  to  a  demand  on  all.  Geisler 
y.  Acosta,  9  N.  Y.  (5  Seld.),  227 ;  Baird  v. 
Walker,  12  Barb.  298 ;  S.  G.  1  Gode  R.  N.  S. 
329.  And  should  be  pleaded  as  such.  Car- 
man v  PuUz,  21  N.  Y.  (7  Smith),  547.  In 
alleging  a  special  request,  it  is  necessary  to 
state  the  time  and  place  thereof,  otherwise 
the  pleading  will  be  indefinite.  Bushy,  Stevens, 
24  W  end.  256 ;  CarpenJter  v.  Brown,  6  Barb. 
147.  See  Second  Avenue  B,  B.  Co.  v.  Cole- 
man, 24  id.  300 ;  Giliett  v.  Bakom,  6  id.  370. 

Performanoe  of  conditions  prece- 
dent.— ^In  pleading  the  performance  of  a 
condition  precedent,  if  the  mode  provided  hj 
§  162,  for  stating  performance  in  such  cases,  is 
adopted,  it  is  unnecessary  to  state  focts  show- 
ing performance ;  but  where  that  method  is 
not  adopted,  the  former  rules  of  pleading  ap- 
ply, and  facts  showing  performance  must  be 
stated,  not  circumstances  that  are  mere  evi- 
dence, nor  mere  legal  conclusions.  Thus,  an 
averment  (intended  to  be  an  averment  of  the 
performance  of  a  condition  precedent,  to  exe- 
cute a  release  of  all  actions),  that  plaintiff  did 
« execute  a  release  of  all  actions,"  without 
stating  that  the  release  was  under  seal,  or  in 
what  manner  it  was  made,  was  held  insuf- 
ficient, on  demurrer,  as  omitting  to  state  any 
fact.  Hatch  v.  Feet,  23  Barb.  580.  See  Van 
Sehaick  v.  Winne,  16  id.  94;  and  Beecher 
v.  C4mradt,  13  N.  Y.  (3  Kern.),  108.  It  is  a 
general  rule  that  full  performance  of  an  entire 
contract  is  a  condition  necessary  to  the  pay- 
ment of  compensation,  and  that  part  perform- 
ance will  not  warrant  any  recovery.  Sickles  v. 
Fattison,  14  Wend.  257;  McMUlan  v.  Van- 


derUp,  12  Johns.  165 ;  Beab  v.  Moore,  19  id. 
337 ;  Lantry  v.  Farks,  8  Gow.  63  ;  Oakley  v. 
Morton,  11  N.  Y.  (1  Kern.),  25.  That  the 
performance  is  in  itself  impracticable,  is  no 
excuse.  Wolfe  y.  Howes,  24  Barb.  174,  (666) ; 
S.  G.  Aff'd,  20  N.  Y.  (6  Smith),  197.  But 
where  the  contracting  party  is  prevented  from 
full  performance  by  sickness,  or  any  inability 
not  mvolving  his  own  fault,  he  may  recover 
on  a  quantum  meruit,  id.  Fahy  v.  North,  19 
Barb.  341;  Jones  v.  Judd,  4  N.  Y.  (4 
(Gomst.),  411.  See  2  Wait's  Law  &  Prac. 
317. 

Where  the  action  is  for  the  non-delivery  of 
goods,  pursuant  to  a  contract  of  sale,  for  de- 
livery at  a  particular  place,  it  is  only  neces- 
sary to  allege  that  the  plaintiff  was  ready  to 
pay  at  the  time  and  {rface  appointed  for  the  de- 
livery. Pajrment  or  tender  need  not  be  alleged . 
Bronson  v.  Wiman,  8  N.  Y.  (4  Seld.),  188. 
In  an  executory  contract  for  the  sale  of  an 
article  to  be  paid  for  upon  delivery,  at  any 
time  within  a  certain  period,  whichever  party 
seeks  to  enforce  the  contract  against  the 
other,  must  show  performance,  or  a  tender  of 
performance,  on  his  part.  Dunham  v.  Fettee.  8 
N.  Y.  (4  Seld.),  508;  Rev'g  S.  G.  4  E.  D. 
Smith,  500;  S.  G.  again,  1  Daly,  112;  Kdley 
v.  Upton,  5  Duer,  &6 ;  Cornwall  v.  Haight, 
8  Barb.  328 ;  S.  G.  Rev'd,  21  N.  Y.  (7  Smith), 
462;  CrandaU  v.  Clark,!  Barb.  169;  Consid- 
erant  v.  Brisbane,  14  How. 487 ;  S.  G.  6  Duer, 
686;  S.  G.  again,  2  Bosw.  471 ;  Dunham  v. 
Fettee,  4  £.  D.  Smith,  500;  S.  G.  Rev'd,  8  N. 
Y.  (4  Seld.),  508 ;  Baker  v.  Higgins,  21  N. 
Y.  (7  Smith),  397.  See  McKnight  v.  Dun- 
lop,  4  Barb.  36 ;  FtMcher  v.  Groodman,  29  id. 
315 ;  Fiekett  v.  Brice,  22  How.  194.  The 
mere  admission  of  a  liability,  when  payment 
is  demanded,  is  not  a  waiver  of  tender,  id. 
It  seems  that  where  each  party  has  performed 
in  part,  it  is  unnecessary  to  aver  readiness  to 
complete  performance.  Grant  v.  Johnson,  5 
Barb.  161 ;  S.  G.  Rev'd,  5  N.  Y.  (1  Seld.), 
247;  WalUs  v.  Warren,  4  Exch.  361 ;  S.  G. 
18  Law  Jour.  R.  Ex.  449;  14  Law  Times, 
108;  7  Dowl.  ft  L.  60.  So  in  an  acUon  to 
recover  back  money  paid  in  part  execution  of 
a  contract,  which  the  vendor  has  rescinded, 
the  plaintiff  need  not  allege  a  tender  or  a 
readiness  to  pay  the  whole  price.  Main  v. 
King,  8  Barb.  535 ;  Fancher  v.  Goodman,  29 
id.  315.  Ski%  McKnight  v.  Dunlop,  4  id.  3C. 
It  seems  that  in  an  action  to  recover  damages 
for  goods  (on  storage)  actually  lost,  it  is  un- 
necessary to  allege  a  tender  of-  the  storage. 
Bivara  v.  Ghio.  3  E.  D.  Smith,  264 ;  Smith 
v.  Wright,  1  Abb.  243 ;  Lester  v.  Jewett,  12 
Barb.  502;  B.C.  Rev'd,  11  N.  Y.  (1  Kern.), 
453. 

Where  it  was  mutually  agreed  that  the 
plaintiff  would,  in  consideration  of  the  pay- 
ment by  the  defendant  of  a  certain  sum  of 
money,  on  a  certain  day,  and  on  the  delivery 
to  him  of  certain  promissory  notes,  make  a 
specified  assignment  to  defendant,  held,  the 
money  not  being  paid  on  the  day  specified, 
the  plaintiff  could  maintain  an  action  therefor, 
without  alleging  a  performance  or  tender  of 
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perforraance  on  his  part.  Smith  y.  Bettg^  16 
How.  251.  Where  the  non-perfomumoe  of  a 
condition  precedent  is  occasioned  by  the  act 
of  a  party,  either  disqualifying  him  for  per- 
forming, or  by  his  giving  notice  that  he  will 
not  perform,  the  party  seeking  a  remedy  need 
not  aver  performance,  or  readiness  to  perform 
on  his  part,  but  should  allege  snch  facts  as 
show  his  excuse.  Clarke  y.  CrandaU,  27  Barb. 
73 ;  Garvetf  v.  Fowler,  4  Sandf.  665;  S.  C. 
10  N.  Y.  Leg.  Obs.  16 ;  Crist  y.  Armour,  34 
Barb.  378 ;  Clark  y.  CrandaU,  3  id.  612 ; 
Mivara  y.  Ohio,  3  £.  D.  Smith,  264. 

The  owner  of  sheep,  killed  by  dogs,  may 
bring  an  action  therefor,  against  the  owner 
of  the  dogs,  without  previously  applying  to 
the  fence  viewers.  Fish  v.  Shut,  21  Barb.  334. 
An  averment  of  performance  will  not  admit 
evidence  in  excuse  of  non-perfonnanoe.  Hos- 
ley  v.  Black,  26  How.  97 ;  S.  0.  28  N.  Y. 
(1  Tiff.),  438. 

Profert  and  oyer. — The  Code  dispenses 
with  the  former  rules,  relative  to  profert  and 
oyer.  Mayor,  etc,  of  New  York  v.  Doody,  4 
Abb.  127 ;  WelUs  v.  Webster,  9  How.  251. 
As  to  executors,  etc.,  see  Bright  v.  Currie,  5 
Sandf.  433 ;  S.  G.  10  N.  Y.  L^.  Obs.  104. 

Reasonable  time.— Where  no  time  is 
fixed  by  agreement,  for  the  performance  of 
a  duty,  it  is  to  be  done  within  a  reasonable 
time.  Thomqfi  y.  Dickinson,  12  N.  Y.  (2 
Kern.),  364;  Rev'g.  S.  C.  14  Barb.  90.  So  a 
contract  to  do  as  soon  as  possible,  means  a 
reasonable  time.  Atwood  v.  Emery,  1  Com. 
B.  N.  S.  110;  87  Eng.  0.  L.  R.  108.  Rea- 
sonable  time  is  a  question  of  fact  for  the  jury. 
PattershaU  y.  Tranter,  3  Ad.  ^  £.  103; 
Fielder  y.  Starkin,  1 H.  Black,  17.  But  where 
the  agreement  itself,  when  ^rly  construed, 
settles  the  time  at  which  the  option  is  to  be 
determined,  it  then  becomes  a  question  of  law 
for  the  court.  Sage  v.  Hazard,  6  Barb.  179 ; 
Nelson  v.  Patrick,  2  G.  &  K.  641 ;  contra, 
Ghitty  on  Bills,  412,  8th  ed.  See  Bain  v. 
Case,  3  Gar.  A,  P.  496.  Where  a  sUtute  re- 
quired a  reasonable  notice  of  not  less  tJuin  ten 
days,  an  averment  that  the  defendants  did, 
pursuant  to  statute,  give  the  plaintiff  reason- 
able notice,  was  held  insufficient,  on  the  ground 
that  it  did  not  state  that  the  notice  was  not 
less  than  ten  days.  Cruger  v.  Hudson  Biver 
B.  B.  Co.  12  N.  Y.  ^2  Kern.),  190.  "  What  is 
a  reasonable  perioa,  must  depend  upon  the 
actual  circumstances  existing  at  the  time." 
Wibert  v.  New  York  <S;  Erie  B.  B,  Co,  12  N. 
Y.  (2  Kern.),  245;  AffV  S.  G.  19  Barb.  36. 
A  reasonable  time  is  such  a  period  as  would 
be  required  by  persons  of  onlinai-y  business 
talents  to  accomplish  the  duties  which  the 
respective  parties  had  to  perform.  Smedberg 
v.  More,  26  Wend.  238;  Aff'g  S.  G.  8  Paige, 
604.  sub  nom.  More  v.  Stnedburg,  See  Hog- 
gins V.  Becroft,  1  Dana  (Ken.),  28 ;  Shepherd 
V.  Scroggin,  3  id.  62;  Muir  y.  IxmisviUe  <t 
Portland  Canal,  8  id.  161 ;  Murray  v.  Smith, 
1  Hawks,  41 ;  BeU  v.  Beveridge,  4  Dal.  272; 
Duncan  v.  Kock,  Wallace's  G.  G.  R.  39 ;  Har- 
ton  V.  Phamix  Ins.  Co.  MSS. ;  Wharton's  Dig. 
332 ;  WhiU  v.  Kyle's  Lessee,  1  Serg.  &  R.  520. 


Defects  oared  by  answer.— Where 

the  complaint  for  rant  was  defective  in  not 
aveninff  an  entry  on  the  premises  by  defend- 
ant, ana  the  answer  set  forth  occupation 
thereof,  held,  that  the  defendant,  by  thus  vol- 
untarily showing  the  fact  of  occupation,  had 
supplied  the  deficiency  of  the  compUunt.  Ver- 
nam  y.  Smith,  15  N.  Y.  (l  Smith),  327. 
Where  a  complaint  to  set  asiae  an  assignment 
was  defective  in  omitting  to  aver  that  the  de- 
fendant insisted  that  the  assignment  was  not 
executed  with  fraudulent  intent,  an  answer 
in  which  the  defendants  denied  that  it  was 
fraudulently  executed,  was  heid  to  supply 
the  defect.  Bate  v.  Graham,  11  N.  Y.  (1 
Kern.),  237 ;  Hyde  v.  Watts,  12  M.  &  W. 
254.  Where  the  answer  contains  several  de- 
fenses, one  of  which  contains  an  admission 
which  supplies  a  defect  in  the  oomplainty  that 
does  not  make  the  complaint  sufficient  as  to 
the  other  defenses  not  containing  such  admis- 
sion. Ayres  v.  CoviU,  18  Barb.  260.  See 
Swift  v.  Kingsley,  2A  Barb.  541.  It  does 
not  follow  that  because  a  complaint  is  defect- 
ive in  some  particulars,  that  no  cause  of  action 
is  shown.  After  issue  has  been  taken  by  «the 
answer  upon  the  facts  alleged  in  the  com- 
plaint, and  new  matter  has  been  set  up  by 
way  of  defense,  the  objection  cannot  be  taken 
by  motion  to  dismiss  the  complaint.  Clark  v. 
Crego,  47  Barb.  599. 

—  cured  by  verdict.— See  Steph.  Pi. 

148.  Gured  by  verdict  means,  that  after  verdict 
the  court  will  presume  that  the  particular  thing 
required  to  sustain  it  was  proved  at  the  trial. 
Merrick  v.  Trustee,  etc.,  8  Gill.  59.  But  the 
court  will  not  presume  a  cause  of  action,  after 
verdict,  where  none  appears  on  the  pleading 
Smith  y.  Wright,  27  »u*b.  621 ;  Rev'g  S.  G. 
24  id.  170 ;  12  How.  555.  The  facts  which 
will  be  presumed  to  haye  been  proved  are 
those  which,  though  entirely  omitted  in  the 
complaint,  are  so  connected  with  the  facts  aU 
leged  that  the  latter  cannot  be  proved  without 
proving  the  facts  not  alleged.  Addington  y. 
AUen,  11  Wend.  374;  Rev'g  S.  G.  7  id. 
9;  sub  nom.  AUen  v.  Addington.  See 
Barnes  y.  Harris,  3  Barb.  603;  S.  G.  AfT'd, 
4  N.  Y.  (4  Gomst.)  374;  PeopU  y.  War- 
ner, 4  Barb.  314;  1  Saund.  228  a,  n,  f; 
Brown  v.  Sarmon,  21  Barb.  508;  Clark 
v.  Dales,  20  id.  42,  (66);  Carpenter  v. 
Brown,  6  id.  147.  Where  a  complaint  for 
the  conversion  of  a  note  contained  an  express 
ayerment  of  'property  in  the  plaintiff,  but 
stated  nothing  farther  to  show  that  he  was 
entitled  to  it,  it  was  heid  sufficient  after  ver- 
dict. Decker  y.  Mathews,  12  N.  Y.  (2  Kern.), 
313,  (321) ;  Aff'g  S.  G.  5  Sandf.  439 ;  Harris 
y.  Ooodwyn,  2  Man.  t  Grang.  405 ;  2  Scott 
N.  R.  459;  9  Dowl.  423;  Ladd  y.  Thomas, 
12  Adol.  i,  £1.  117.  And  an  answer  to  a 
complaint,  on  a  bill  of  exchange,  by  the  in 
dorsee,  which  ayerred  that  the  defendant  (the 
indorser)  indorsed  without  receiving  any  valw 
or  consideration  whatever,  was  held  too  indefi 
nite,  but  good  after  yerdict.  Easton  v.  Prat- 
chett,  4  Tyrw.  472 ;  1  G.  M.  &  R.  798;  6  0. 
&  P.  736 ;  1  Gale,  30. 
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IX.  Notes  Under  Subdivision  3. 


Different  kinds  of  relief —Claims  both 

for  legal  and  equitable  relief  may  be  united  in 
one  action.  Getty  ▼.  Hudson  River  R.  R.  Co. 
6  How.  269 ;  S.  C.  10  N.  Y.  Leg.  Obs.  85 ; 
New  York  Ice  Co.  v.  Northwestern  Insurance 
Co.  23  N.  Y.  (9  Smith),  357;  S.  C.  12  Abb. 
414;  21  How.  296.  See  alsoS.  G.  11  Abb. 
419;  32  Barb.  534;  20  How.  255.  See  Bid- 
well  V.  Asior  Mutual  Insurance  Co.  16  N. 
Y.  (2  Smith),  263;  Gooding  y.  M'AUster,  9 
How.  123;  Lamoreux  y.  Atlantie  Mutual 
Insurance  Co.  3  Duer,  680 ;  WandU  t. 
Turney,  5  id.  661.  Where  they  are  not  in- 
consistent with  each  other.  Linden  v.  JMte^ 
3  Code  R.  165;  S.  C.  3  Sandf.  668,  sub 
nom.  Linden  v.  Hephum;  5  How.  188;  9  N. 
Y.  Leg.  Obs.  80,  sub  nom.  Hepburn  v. 
Linden;  Young  y.  Edwards,  11  How.  201; 
TruU  y.  Granger,  8  N.  Y.  4  (Seld.), 
115.  To  demand  judgment  of  forfeiture  of 
a  lease,  and  that  defendant  be  restrained, 
by  injunction,  from  repairing  the  demised 
premises,  is  inconsistent.  Linden  y.  Fritz, 
supra.  And  so  of  a  demand  for  relief  and 
a  demand  of  judgment  for  a  specific  sum. 
Durant  v.  Gardner,  10  Abb.  445 ;  S.  C.  19 
How.  94.  Altematiye  equitable  relief  may 
be  prayed  for,  and  obtained  now  as  hereto- 
fore. lAnden  v.  Frits,  supra;  Young  y.  Ed- 
wards, supra.  But  see  Warwick  y.  Mayor, 
etc.  of  New  York,  7  Abb.  266 ;  28  Barb.  210 ; 
16  How,  357.  But  it  is  improper  to  unite  in 
one  complaint  prayers  for  relief  against  the 
defendant,  indiyidually,  and  in  his  capacity 
as  executor.  McMahon  y.  Allen,  1  Hilt.  103 ; 
S.  0.3  Abb.89;  ArgS.C.  12How.  39.  An 
objection  to  the  relief  prayed,  should  be  taken 
by  motion.  Durant  y.  Gardner,  10  Abb.  445 ; 
S.  C.  19  How.  94;  Ricart  y.  Townsend,  6 
id,  460,  463 ;  Moses  y.  Walker,  2  Hilt.  536 ; 
Anonymow,  .11  Abb.  231;  S.  C.  sub  nom. 
Wdlton  y.  Walton,  32  Barb.  203 ;  20  How. 
347.  And  see  People  ex  rel.  Taylor  y.  Mayor, 
etc.  of  New  York,  8  Abb.  7,  (19);  S.  C.  28  Barb. 
240;  17  How.  56;  S.  C.  Rey'd,  10  Abb.  Ill ; 
Redmond  y.J)ana,  3  Bosw.  616;  Andrews  y. 
Shaffer,  12  How.  441.  The  plaintiff  may 
demand  any  kind  of  relief  to  whioh  he  sup- 
poses himself  entitled,  and  he  is  not  confined 
to  one  kind  of  relief.  The  defendant  has 
nothing  to  do  with  the  form  of  the  relief  de- 
manded. Hall  y.  HaU,  38  How.  97.  But  a 
prayer  for  damages,  exclusiyely,  preyents  a 
judgment  for  specific  performance,  notwith- 
standing the  complaint  oontiuns  facts  suf- 
ficient to  warrant  it.  Ryder  y.  Jenny,  2  Rob. 
56,  (65.)  A  complaint  which  claims  not  only 
damages  for  the  conyersion  of  property,  but 
also  a  re-deliyery  of  it  to  the  plaintiff,  is  bad 
on  demurrer.  Maxwell  y.  Famam,  7  How. 
236.    Where  the  complaint  upon  a  policy  of 


insurance  contained  a  prayer  that  "  if  the  same 
be  necessary,  said  policy  may  be  reformed, 
etc.,  it  was  ordered  to  be  amended  by  striking 
out  the  words  ''  if  the  same  be  necessary." 
Lamoreux  y.  Atlantic  Mutual  Insurance 
Co.  3  Duer,  680.  And  where  the  complaint 
prayed  judgment  for  a  sum  of  money,  and  the 
relief  to  which  it  appeared  the  plaintiff  was 
entitled,  was  to  compel  the  defendant  to  ac- 
count for  a  trust  fund,  judgment  was  giyen 
for  the  defendant.  Bishop  y.  Houghton,  1  E. 
D.  Smith,  566.  See  Hartt  y.  Harvey,  21 
How.  382;  S.  0.  13  Abb.  332.  Where  a 
complaint  prayed  that  a  deed  might  be  de- 
clared null  and  yoid,  and  also  for  such  other 
and  further  relief  as  may  be  agreeable  to 
equity  and  good  conscience,  it  was  held  that 
although  the  deed  could  not  be  declared  yoid, 
yet  under  the  general  prayer  the  court  might 
allow  its  refornuktion.  Graften  y.  Remson  16 
How.  32.  A  complaint  will  be  set  aside  if 
the  demand  of  relief  exceeds  that  in  the  sum- 
mons, quere  ?  Johnson  y.  Paul,  14  How.  454 ; 
S.  0.  6  Abb.  335,  (n.)  See  note  to  subd.  I 
^  246.  To  entitle  the  plaintiff  to  a  temporary 
mj  unction,  it  is  not  necessary  to  ask  for  it  in 
the  complaint.  See  Vincent  y.  King,  13  How. 
234.  A  prayer  for  a  judgment  of  the  amount 
claimed,  cannot  be  united  in  the  same  com- 
plaint with  one  for  a  judicial  determination 
on  the  yalidity  of  an  assignment  of  property 
made  by  the  defendant.  Reubens  v.  Joel,  13 
N.  Y.  (3  Kern.),  488  ;  Aff 'g  S.  C.  2  Duer,  530 ; 
sub.  nom.  Neustctdt  y.  Joel,  12  N.  Y.  Leg. 
Obs.  148 ;  oyeiTuling  Mott  y.  Dunn,  10 
How.  225.  But  if  the  defendant  answers, 
"  the  demand  of  relief  in  the  complaint  be- 
comes immaterial."  Marquat  y.  Marquat, 
12  N.  Y.  (2  Kern.),  336;  Rey'g  S,  C.  7 
How.  417 ;  Emery  y.  Pease,  20  N.  Y.  (6 
Smith),  62.  See  §  275.  Yet,  where  the 
summons  and  demand  of  relief  in  the  com- 
plaint is  for  a  remedy  at  law  only,  it  renders 
equitable  relief  so  far  inconsistent  with  the 
case  made  hj  the  complaint  as  to  preyent  the 
plaintiff  haymg  equitable  relief,  although  upon 
the  eyidence  he  might  haye  maintained  an  ac- 
tion for  such  relief.  Towle  y.  Jones,  1  Rob. 
87;  S.  0.  19  Abb.  449;  Ryder  y.  Jenny,  2 
Rob.  56,  (65). 

Objection.  —  An  objection  to  the  relief 
demanded  must  be  taken  by  motion.  Durant 
y.  Gardner,  10  Abb.  445 ;  S.  C.  19  How.  94 ; 
Ricard  y.  Townsend,  6  How.  460,  462 ;  Moses 
y.  Walker,  2  Hilt.  536 ;  Anonymous,  11  Abb. 
23;  S.  C.  32  Barb.  203,  sub  nom.  Walton 
y.  Walton  \  20  How.  347.  And  see  People 
ex  rel.  Ti»ylor  y.  Mayor,  etc.  of  New  York,  8 
Abb.  7;  S.  C.  28  Barb.  240;  17  How.  56; 
S.  C.  BeyM,  10  Abb.  Ill ;  Redmond  y. Dana,  3 
Bosw.  615 ;  Andrews  y.  Shaffer,  12  How.  441. 
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CHAPTEK  n. 
The  Dennuarer. 

SxonoK  143.  Defendant  to  demui  or  answer. 

144.  When  the  defendant  may  demur. 

145.  Demurrer  must  specify  erounds  of  objection  to  complaiiit. 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  compLaint,  may  be  taken  by  answer. 

148.  Objection ;  when  deemed  waived. 

§  14:3.  [121.]  Defendant  to  demur  or  answer. 

The  only  pleading  on  the  part  of  the  defendant,  is  either  a  demurrer  or 
an  answer.  It  must  be  served  within  twenty  days  after  the  service  of  the 
copy  of  the  complaint 


1.  Extending  Time  to  Answer  ob  Demub. 


a.  How  time  extended,  ©to,  —  An  | 

answer  served  before  receiving  a  copy  of  the 
complaint,  is  irregular.  Philips  v.  Prescott,  9 
How.  430.  An  enhii^meut  of  time  to  an- 
swer a  demurrer,  can  only  be  procured  by  con- 
sent, or  by  an  order,  founded  on  an  affidavit 
of  merits.  Piatt  v.  Townsend,  3  Abb.  9 ;  S.  C. 
5  Duer,  668.  McOovm  v.  Lisavenworth^  2  E. 
D.  Smith,  24.  An  order  extending  time  to 
answer,  also  extends  time  to  demur.  Broctdr 
head  v.  Broadhead,  4  How.  308 ;  S.  C.  3 
Code  R.  8.  To  the  contrary.  Davenport  v. 
Sniffin,  1  Barb.  223.  See  also  Kelly  v.  Dawn- 
ing, 42  N.  Y.  (3  Hand),  77. 

After  a  party's  time  to  answer  has  expired, 
his  proper  course  is  to  move  to  be  relieved 
from  default,  and  to  be  allowed  to  answer. 
Petrie  v.  Fitzgerald,  2  Abb.  N.  S.  354. 

b.  Affidavit  of  merits  —  An  enlarge- 
ment of  time  to  answer  or  demur,  not  sup- 
ported by  an  affidavit  of  merits,  nor  by  an 

affidavit  of  the  attorney  or  counsel  retained 
to  defend;  that  from  the  statement  of  the 
case,  made  to  him,  by  the  defendant,  he  verily 
believes  that  the  defendant  has  a  good  and 
substantial  defense,  on  the  merits,  to  the  cause 
of  action,  as  set  forth  in  the  complaint,  or  to 
some  part  thereof,  may  be  disregiuxled.  So,  if 
an  enlargement  of  time  has  been  obtained  by 
order,  or  by  consent  of  parties,  that  fact  must 
be  stated  in  the  affidavit.  Rule  30.  This  rule 
and  section  405  of  the  Code  operate  together, 
and  full  effect  must.be  given  to  both.  Ellis  v. 
Van  Ness,  14  How.  313. 

c.  Stay  of  proceedings.— Where  pro- 
ceedings are  stayed  until  the  decision  of  an 
appeal,  such  stay  does  not  extend  the  time  to 

answer  beyond  the  time  when  the  appeal  ifi 
decided.  Petrie.  v.  Fitzgerald,  2  Abb.  N.  S. 
354.  And  in  general,  a  stay  of  proceedings 
does  not  extend  the  time  to  answer.  McGown 
V.  Leavenworth,  2  £.  D.  Smith,  24.  Nor 
does  an  order  for  a  bill  of  particulars,  accom- 
panied by  a  stay  of  proceedings,  enlarge  the 
time  to  plead.  Piatt  v.  Tawnsend,  3  Abb.  9 ; 
S.  G  5  Duer,  668. 


d,  BeserTation  in  the  order.  — An 

order,  extending  time  to  answer,  supersedes  a 
prior  motion  noticed  to  strike  out  portions  of 
the  complaint,  where  there  is  no  reservation 
in  the  order  of  the  right  to  make  such  mo- 
tion. Marry  v.  James,  34  How.  238. 

An  order  extending  time  to  answer,  oper- 
ates as  a  waiver  of  afl  objection  to  the  com- 
plaint, by  the  party  obtaining  it,  and  as  a  bar 
to  a  future  motion  for  any  alteration  of  the 
complaint,  unless  the  right  to  make  such  mo- 
tion is  reserved.  So,  where  the  extension  is 
granted  by  the  adverse  party.  Bowman  v. 
Sheldon,  5  Sandf.  657 ;  S.  C.  10  N.  Y.  Leg, 
Obs.  339.  Where  a  stipulation  enlarges  the 
ti^ie  to  answer,  and  also  gives  the  right  to 
make  such  application  as  shall  be  advised,  it 
reserves  the  right  to  a  motion  to  strike  out 
portions  of  the  complaint.  Lackey  v.  Vander- 
bat,  10  How.  155. 

e.  Order  served  by  malL— Where  ser- 
vice by  mail  may  be  made,  an  order  extend- 
ing time  to  answer,  mailed  on  the  last  day,  is 
sufficient  to  prevent  the  plaintiff  from  entering 
a  regular  judgment,  as  upon  failure  to  an- 
swer, and  though  no  excuse  for  thie  delay  be 

shown,  and  there  is  some  reason  to  suspect 
intentional  delay,  vet  such  service  of  the 
order  is  strictly  regular.  Schuhardt  v.  Both,  10 
Abb.  203.  In  such  case,  if  judgment  is  en- 
tered before  the  answer  is  received  by  the 
plaintiff,  it  will,  on  motion,  be  set  aside,  with 
costs  to  abide  the  event  of  the  action,  id. 

/.  When  demurrer  is  overruled.— 

Where  some  of  the  defendants  demur,  and 
the  demurrer  is  overruled,  with  liberty  to 
answer  in  twenty  days  on  payment  of  costs, 
and  such  decision  on  appeal  is  affirmed  by  the 
general  term,  then  admitting  that  such  de- 
fendants have  the  same  time  to  answer  after 
the  general  term  decision,  which  was  given 
them  by  the  order  overruling  the  demurrer, 
the  answer  must  be  tendered  within  twenty 
days  after  the  decision  of  affirmance,  al- 
though the  costs  of  the  demurrer  have  not 
been  adjusted,  or  the  right  to  answer  is  lost. 
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Ford  ▼.  Bamdy  1  Bosw.  569.  But  see  2 
Wend.  293.  Where  an  order  ovemiling  a  de- 
murrer requires  the  defendant  to  put  in  his 
answer  in  a  specified  time  and  paj  the  costs, 
or  the  bill  be  taken  as  confessed  against  him, 
a  subsequent  ex  parte  order  extending  time 


to  answer,  is  irregular.  Hurd  r.  "Httynes,  9 

Paige,  604. 

g.  Time  to  answer  alter  publica- 

tiozi — As  to  which,  see  note  to  section  138. 
After  order  to  consolidate,  see  consolidating 
actions. 


U.  Service  of  the  Answer. 


a.  Where  to  be  made.— Where  the 

summons  designates  the  place  in  which  the 
answer  is  to  be  serred  on  the  plaintiff's  attor- 
ney, the  defendant  is  not,  in  any  case,  bound 
to  serve  his  answer  elsewhere  by  mail  or 
otherwise.  If  the  place  so  specified  is  the 
attorney's  office,  but  not  his  residence,  the 
office  being  closed,  an  endeavor  to  serve  at 
the  office,  within  the  time  allowed,  followed 
by  an  actual  service  within  a  reasonable  time 
afterwards,  when  the  office  is  open,  will  be 
regarded  as  a  sufficient  service.  In  such  case, 
an  answer  was  disregarded  and  judgment  en- 
tered. It  was  set  aside  with  costs.  A  party 
is  not  bound  to  make  an  impracticable  ser- 
vice. Lord  V.  Vandenburgh,  15  How.  363 ;  S. 
G.  6  Duer,  703.  See,  also,  note  to  section  411, 
post, 

h.  Service  when  time  has  expired. 

An  answer  served  after  the  time  to  answer  has 
expired,  unless  it  has  been  extended,  is  irre- 
gular. Dudley  v.  Hubbard,  2  Code  R.  70. 
An  answier  may  be  put  in  at  any  time  before 
plaintiff*  has  entered  judgment.  i\>8terv.  Udell, 
2  Code  R.  30,  31.  But  see  MandevUU  v. 
Winne,  1  Ck)de  R.  N.  S.  161 ;  S.  C.  5  How.  461 ; 
(TBrien  v.  CatHn,  1  Code  R.  N.  S.  273 ;  Mo- 
Oown  y.  Lea/venworth,  2  E.  D.  Smith,  24, 
confirming  Dudt^  v.  Hubbard,  and  over- 
ruling Foster  v.  UdeU. 

c.  Returning  answer.— If  the  plaintiff" 

intends  to  avail  nimself  of  an  irregularity  in 
the  service,  he  should  decline  to  receive  the 
answer,  or  return  it  within  a  .reasonable  time, 
f.  e.,  the  same  day  or  the  day  after,  specifying 
his  objections.  Philips  v.  Prescott,  9  now. 
433.  And  take  Judgment  as  for  want  of  an 
answer.  Strout  v.  Curran,  7  How.  36 ;  Jacobs 
T.  MarshdU,  6  Duer,  689.  The  agent  em- 
ployed by  defendant's  attorney  to  make  the 
service,  is  a  proper  person  to  return  the  an- 
swer hj,  with  the  reasons  for  its  rejection. 
Nor  can  the  defendant's  attorney,  by  send- 
ing the  answer  to  the  plaintiff's  attorney  a 
second  time,  make  it  his  duty  to  return  it 
again,  id.  Where  two  joint  defendants  served 
a  joint  answer  after  the  time  of  one  of  them 
had  expired,  and  the  plaintiff's  attorney  re- 
turned it  and  waited  until  the  other  defend- 
ant's time  expired  and  then  entered  judgment, 
hdd  regular.  Jacques  v.  Cheenwood,  1  Abb. 
230. 

d.  Dsfkult ;  as  to  which,  see  note  to  sec- 
tion 246,  post.'^ 

e.  Separate  answers.— A  defendant 

who  defends  sepahitely,  and  sets  up  a  claim 
adverse  to  that  of  a  co-defendant,  is  not  bound 
to  serve  his  answer  upon  such  defendant,  if 
the  title  by  which  he  claims  is  set  forth  in  the 
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complaint.  Bogardus  v.  Parker,  7  How.  305, 
307  ;  Leavitt  v.  Fisher,  4  Duer,  2. 

/.  Demurrer  and  answer.— A  demur- 
rer is,  in  law,  an  answer.  State  of  New  Jersey 
V.  StaU  of  New  York,  6  Peters,  323.  A 
demurrer  is  not  an  answer  within  the  mean- 
ing of  §  275  of  the  Code.  Kelly  v.  Down- 
ing, 42  N.  Y.  (3  Hand;,  71,  (77.)  The 
Srovince  of  the  demurrer  is  to  point  out  the 
efect  in  the  pleadings  demurred  to,  so  that  it 
may  be  amended.  Cook  v.  Crawford,  1  Texas, 
9.  The  answer  and  demurrer  are  distinct 
pleadings.  Connecting  them  in  form  and  in 
the  same  paper  does  not  chanee  their  distinc- 
tion. Howard  v.  Michigan  Southern  B.  B, 
Co.  5  How.  206 ;  S.  0.  3  Ck>de  R.  213.  An 
objection  set  up  by  answer  that  the  com- 
plaint is  im{ufficient,  is  improper  and  is  a 
demurrer.  Slack  v.  Heaih,  1  Abb.  331,  337; 
S.  G.  4  E.  D.  Smith,  96.  A  defendant  cannot 
answer  and  demur  to  the  same  matter. 
Munn  V.  Bamum,  12  How.  563;  S.  C.  1 
Abb.  281 ;  SpeUman  v.  Weuler,  5  How.  5.  To 
determine  whether  a  defense  is  a  demurrer  or 
an  answer,  it  is  only  necessary  to  ascertain 
whether  it  requires  that  any  facts  should  be 
proved  or  not.  Struver  v.  Ocean  Insurance 
Co.  16  How.  422.  A  defendant  cannot  an- 
swer and  demur  to  the  same  count.  Where 
an  answer  contained  an  objection  of  want  of 
parties,  it  was  ?ield  to  be  a  demurrer,  and  de- 
fendant compelled  to  elect  whether  to  abide 
by  the  answer  or  demurrer.  lb. 

g.  DefectiTe    pleading, — Where     a 

pleading  is  regularly  served  m  proper  time, 
whether  answer,  demurrer  or  amended  an- 
swer, so  that  the  only  question  is  one  of  suffi- 
ciency, it  cannot,  although  defective,  be  treated 
as  a  nullity.  Strout  v.  Curran,  7  How.  36; 
Hartness  v.  Bennett,  3  id."  289;  Bergman  v. 
Howell,  3  Abb.  329 ;  Spencer  v.  Tooker,  12 
id  353 ;  Boss  v.  Lonamuir,  15  id.  328 ;  Chac^ 
wick  V.  Snediker,  26  How.  60.  Where  the 
answer  does  not  present  a  material  issue,  the 
plaintiff  should  move  for  leave  to  proceed  as 
for  want  of  an  answer.  lb. 

h.  Answer  by  married  woman.— In 

an  action  against  husband  and  wife,  where 
the  action  concerns  the  separate  estate  of  the 
wife,  she  may  answer  separately,  as  a  matter 
of  course.  Harlayy.  Bitter,  18  How^  147 ;  S. 
G.  9  Abb.  400.  Where  a  married  woman  is 
joined  as  a  defendant  with  her  husband  in 
respect  to  her  separate  estate,  she  may  put  in 
a  separate  demurrer.  Arnold  v.  Bingold,  16 
How.  158.  Otherwise  in  Francis  v.  Boss,  17 
id.  563.    See  note  to  section  114,  ante, 

f .  Answer  by  an  infknt. — See  note  to 
section  115,  ante. 
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§  14:4:.  [^i^-]  (Am'd  1849.)  When  (he  drfetndanl  may  demur. 
The  defendant  may  demur  to  the  complaint,  when  it  shall  appear  upon 
the  face  thereof,  either : 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the  defendant,  or 
the  subject  of  the  action  ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same  parties  for 
the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant ;  or 

5.  That  several  causes  of  action  have  been  improperly  united  ;  or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

General  Notes. 


a.  "Wlien  to  demur. — A  demurrer  is 
only  proper  when  the  ground  therefor  appears 
on  the  face  of  the  complaint.  Getty  y.  Hudson 
Biver  B.  B.  Co.  8  Uow.  177 ;  Wilson  y. 
Mayor,  etc.  of  New  York,  15  id.  500;  S. 
G.  6  Abb.  6;  4  £.  D.  Smith,  675;  1  Abb.  4; 
Coe  Y.  Beektoith,  31  Barb.  339;  S.  0.  19 
How.  398;  10  Abb.  296. 

6.  Effect  of  demurrer.— A  demurrer 
admits  all  relevant  facts  that  are  well  pleaded, 
but  not  conclusions  of  law.  HaU  y.  Bartlett^ 
9  Barb.  297 ;  Acome  v.  American  Mineral  Co. 
11  How.  24;  Bennion  v.  Davidson,  3  Mees. 
k  Wels.  179 ;  S.  0.  1  Horn  k  Hurl.  48 ; 
Freeman  y.  Frank,  10  Abb.  370.  When 
the  allegations  in  a  pleading  are  contradic- 
tory, a  demurrer  only  admits  those  which 
the  law  adjudges  to  be  true.  Freeman  y. 
Frank,  10- Abb.  570.  A  demurrer  continuing 
upon  the  record  is  an  admission  of  the  facts 
stated  in  the  pleading,  not  only  for  the  pur- 
pose of  the  argument,  but  as  evidence  upon 
the  trial.  Cutler  y.  Wright,  22  N.  Y.  (8 
Smith),  472. 

c.  Neither  a  part  of  an  entire  cause 

of  action,  nor  a  paragraph,  can  be  expunged 
on  demurrer,  unless  it  amounts  to  a  separate 
cause  of  action,  and  is  so  stated.  Lord  v. 
Vreeland,  15  Abb.  122;  S.  0.  24  How.  316. 

d.  Several  causes  of  action.— Where 

the  complaint  contains  in  form  but  one  cause 
of  action,  but  sets  forth  facts  constituting  two 
or  more  causes  of  action,  the  remedy  is  not 
by  demurrer,  but  by  a  motion  either  to  strike 
out  all  but  one  cau.se  of  action,  or  to  compel 
the  plaintiff  to  elect  on  which  he  will  proceed. 
Cheney  v.  Fisk,  22  How.  236.  In  such  case, 
if  one  of  the  causes  of  action  cannot  be  sus- 
tained for  want  of  proper  parties  defendant, 
it  should  be  treated  as  irrelevant  or  imma- 
terial. Lord  V.  Vreeland,  24  How.  316 ;  S.  0. 
15  Abb.  122;  Aff'g  S.  C.  13  Abb.  195. 

e.  Improper  relief  demanded.— Where 

the  complaint  prays  for  relief  beyond  what 
the  facts  alleged  therein  authorize,  the  remedy 
is  not  by  a  demurrer,  but  by  a  motion  to 
strike  out  such  parts  of  the  prayer  as  are  not 
thus  authorised.  Lord  v.  Vreeland,  13  Abb. 


195;  Boeder  y.  Ormsby,  13  id.  334;  S.  C, 
22  How.  270.  And  where  damages  of  a  spe- 
cial character  should  have  been  alleged  more 
specifically,  the  remedy  is  by  motion  and  not 
by  demurrer.  Hewit  v.  Mason,  24  id.  366. 

/.  Improper  joinder  of  parties.— In 

an  action  for  a  debt  oontractea  by  partnere, 
where  a  surviving  partner  and  the  personal 
representatives  of  a  deceased  partner  are 
joined  as  defendants,  and  that  fact  appears  on 
the  face  of  the  tx>mplaint,  the  objection  to  such 
joinder  must  be  raised  by  demurrer.  Higyins 
Y.  Freeman,  2  Duer,  650. 

9'  When  demurrer  is  irregular.— 

A  demurrer  to  a  hypothetical  answer  is  of  no 
avail.  Taylor  y.  Bkhards,  9  Bosw.  679.  Sec- 
tion 153  of  the  Code  authorises  plaintiff  to  de- 
mur in  only  a  single  case.  Simpson  v.  Lofi,  8 
How.  234.  The  only  grounds  of  demurrer  by 
a  party  defendant  are  specified  in  tliis  section. 
Haire  v.  Baker,  5  N.  Y.  (1  Seld.)  357 ;  Simp^ 
son  v.  Loft,  8  How.  234;  Bedle  v.  Hayes,  5 
Sandf.  640;  S.  C.  10  N.  Y.  Leg.  Obs.  166; 
Harper  v.  Chamberlain,  11  Abb.  234.  A  de- 
murrer on  the  ground  of  mere  uncertainty  is, 
therefore,  irregular.  Spies  v.  Accessory  Transit 
Co.  5  Duer,  662 ;  Seeley  v.  EngeU,  13  N.  Y. 
(3  Kern.),  542;  Rev'g  S.  C.  17  Barb.  530; 
Boeder  v.  Ormsby,  13  Abb.  334;  S.  C.  22 
How.  270.  So,  also,  for  redundancy,  id.; 
Ward  v.  Ward,  5  Abb.  N.  S.  145.  So,  also, 
for  irrelevancy.  Smith  Y.Chreenin,  2  Sandf.  702 ; 
Watson  V.  Husson,  1  Duer,  242 ;  S.  G.  Aff'd, 
14  N.  Y.  ^4  Kern.),  60.  And  for  argumenta- 
tiveness. Brown  v.  Bichardson,  20  N.  Y.  (6 
Smith),  472;  Rev'g  S.  G.  1  Bosw.  402;  Za- 
briskie  v.  Smith,  13  N.  Y.  (3  Kern.),  322; 
Pnndle  v.  Caruthers,  15  N.  Y.  (1  Smith), 
425.  So  in  case  the  causes  of  action  are  not 
separately  stated  and  numbered.  Gases  to 
the  contrary  are  overruled.  Fickett  v.  Brice, 
22  How.  195.  See  note  VI.  Where  the  de- 
fect is  merely  one  of  form,  a  demurrer  is  not 
the  proper  remedy.  Howell  r.  Fraser,  1  Gode 
R.  N.  S.  270.  Nor  where  it  appears  on  the 
face  of  the  complaint  that  the  statute  of  limi- 
tations is  a  bar  to  the  action.  Sands  v.  St. 
John,  23  How.  140;  S.  G.  36  Barb.  628.  Nor 
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where  an  excessive  amount  of  damages  is 
claimed  Hecker  v.  De  Groot,  15  How.  315 ; 
Andrews  t.  Shaffery  12  id.  443;  BedU  v. 
Hayesy  5  Sandf.  640;  S.  C.  10  N.  Y.  Leg. 
Obs.  166.  Jl  demurrer  must  reach  the  whole 
of  a  cause  of  action.  Lord  v.  Vreeland,  24 
How.  316 ;  S.  G.  15  Abb.  122;  Aff'g  S.  G.  13 
id.  195 ;  St.  John  t.  Pierccy  22  Barb.  362 ;  S. 
G.  Aff 'd,  26  How.  599,  (n.)  A  demurrer  will 
not  lie  for  duplicity ;  the  remedy  is  by  motion 
to  strike  out  or  compel  the  party  to  elect 
hooding  t.  M^AUieter,  9  How.  123;  WeUee 
V.  Webster,  id.  251. 

h.  Remedy  for  ixidafiniteiidss.— If  a 

party  plaintiff  or  defendant  desires  that  a 
pleading  be  made  more  definite  and  certain, 
he  must  seek  that  relief  by  motion.  Richards 
V.  Edicky  17  Barb.  260 ;  Graham  t.  Camtnany 
5  Duer,  697  ;  Aff'g  S.  G.  13  How.  362;  Ches- 
hrough  y.  New  York  and  Erie  B.  B.  Co.  26 
Barb.  9;  S.  G.  13  How.  557;  Lee  Bank  y. 
Kitchingy  II  Abb.  435;  S.  G.  7  Bosw.  664; 
Vaiage  of  Warren  t.  PhUlips,  30  Barb.  647 ; 
Meuer  t.  Van  CoOem,  28  id.  230;  S.  G.  7 
Abb  222. 

Where  a  complaint  prays  for  a  diyoroe  with- 
out alleging  the  facts  relied  on,  with,  that  cer- 
tainty which  the  statute  requires,it  is  a  matter 
regulated  by  statute,  not  by  the  Gode,  and  is 
ml  on  demurrer.  WaUon  v.  Waltony  32  Barb. 
203 ;  S.  G.  20  How.  347 ;  AnonumauSy  11 
Abb.  231 ;  S.  G.  Rev'd,  27  How.  600,  (n.) 

t.  ''  Speaking  demurrer."— A  "speak- 
ing demurrer,"  t.  e.  one  which  states  objec- 
tions not  apparent  on  the  face  of  the  pleading 
demurred  to,  is  irregular;  e,  g,y  one  which 
names  parties  who  should  be  joined.  Anony- 
mouSy  11  Abb.  231 ;  Coe  ▼.  Beckwithy  10  Abb. 
296;  S.  G.  19  How.  399;  31  Barb.  339. 

j.  Separate  grounds  of  demurrer.— 

A  demurrer  may  assign  as  many  grounds  of 
demurrer  as  desired.  Harrison  v.  Hoggy  2  Ves. 
jun.  323  ;  Jones  v.  Frosty  3  Madd.  R.  1.  So 
also  as  many  separate  demurrers  to  separate 
and  distinct  portions  of  the  complaint  as  there 
are  separate  causes  of  action.  In  such  case 
one  demurrer  may  be  overruled,  and  another 
allowed.  1  Barb.  Gh.  Pr.  107. 

*.  What  demurrer  to  state.— A  de- 
murrer will  be  overruled  unless'  it  state  the 
specific  objection  relied  on.  Viburt  v.  Frosty 
3  Abb.  120;  Hobarty,  Frost,  5  Duer,  672. 
See  posty  note  262,  a.  Judgment  can  only  be 
obtamed  on  the  objection  stated.  Wilson  v. 
Mayory  etc,  of  New  York,  6  Abb.  6;  S.  G.  15 
How.  500.  And  all  objections  to  the  plead- 
ing demurred  to,  except  those  specified,  are 
waived.  Malone  v.  StUwelly  15  Abb.  421. 
Ndlis  T.  De  Forest,  16  Barb.  61.  Where  a 
demurrer  specified  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action ;  that  it  did  not  show  plaintiff's  capa- 
city to  sue,  heldy  that  although  the  latter  ob- 
jection was  not  contained  in  the  former,  yet 
it  was  sufficiently  stated  in  the  demurrer  to 
allow  the  defendant  to  avail  himself  of  it  on 
the  argument.  Connecticut  Bank  v.  Smith,  9 
Abb.  168;  S.  0. 17  How.  487. 


I  Demurrer  to  a  part  of  a  pleading. 

Where  a  demurrer  does  not  go  to  the  whole 
of  the  complaint,  it  must  distinctly  point  out 
the  part  it  is  intended  to  cover.  Jarvis  t, 
PeUmery  11  Paige,  650;  Stuyvesant  t.  Mayor, 
etc.  of  New  York,  id.  415 ;  Kuwers  v.  Be^ 
formed  Dutch  Church,  6  id.  570.  Where  a 
demurrer  purports  in  its  commencement  to 
be  a  demurrer  to  the  whole  answer,  but  after- 
wards distinctly  sets  forth  that  part  of  the 
answer  to  which  it  was  to  apply,  field,  that 
in  effect,  it  was  a  demurrer  only  to  the  part 
specified,  and  not  to  the  whole  pleading.  Afoi- 
thews  V.  Beach,  8  N.  Y.  (4  Seld.),  173;  Rev'g 
S.  G.  5  Sandf.  256. 

m.  Demurrer  must  be  wholly  sus- 
tained.— A  demurrer  must  be  sustamed  to 
the  whole  extent  to  which  it  is  applied,  or  fail. 
Peabody  v.  Washington  County  Mutual  Ins. 
Co,  20  Barb.  339 ;  Cooper  v.  Clason,  1  Gode 
R.  N.  S.  347 ;  People  and  Taylor  v.  Mayor, 
etc,  of  New  York,  17  How.  57 ;  S.  G.  28  Barb. 
240;  8  Abb.  7;  Rev'g  S.  G.  10  id.  Ill ;  Wait 
V.  Ferguson,  14  id.  379.  Thus,  where  a 
complaint  contains  two  causes  of  action  of  a 
nature  that  permits  their  being  joined,  but  as 
to  one  of  them  the  court  has  no  jurisdiction,  a 
demurrer  to  the  whole  complaint,  that  several 
causes  of  action  are  improperly  joined,  is  not 
available.  It  should  be  for  want  of  jurisdic- 
tion, and  limited  to  the  proper  cause  of  action. 
Cook  V.  Chase,  3  Duer,  643.  Where  a  com- 
plaint alleges  two  distinct  causes  of  action,  only 
one  of  which  is  sufficient,  and  a  general  de- 
murrer is  interposed  to  the  whole  of  the  com- 
plaint, it  will  be  overruled.  Butler  v.  Wood,  10 
How.  222;  Martin  v.  MaUison,  8  Abb.  3.  A 
joint  demurrer  on  the  ground  that  the  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  that  there  is  a  defect 
of  parties,  will  be  overruled.  Where  the  com- 
plaint shows  a  cause  of  action  in  favor  of  the 
plaintiff,  or  some  of  them,  against  some  of  the 
defendants.  People  and  Taylor  v.  Mayor,  etc. 
of  New  York,  28  Barb.  240 ;  S.  G.  17  How.  56 ; 
8  Abb.  7 ;  S.  G.  Rev'd,  10  id.  111.  Where  the 
complauit  showed  a  separate  cause  of  action 
against  each  defendant,  but  not  a  joint  one,  a 
joint  demurrer  was  sustained.  Hess  v.  Buf- 
falo df  Niagara  FaUs  B.  B.  Co.  29  Barb.  391. 
Where  the  complaint  in  an  equity  suit  shows 
a  cause  of  action  against  part  of  the  defend- 
ants, and  not  as  to  others,  the  latter  can  sus- 
tain a  demurrer.  Eldridge  v.  Bell,  12  How. 
547 ;  PhUUps  v.  Hagadon,  id.  17.  A  joint 
demurrer  will  lie  for  the  mi^oinder  of  parties 
plaintiff,  for  the  non-joinder  of  the  proper  par- 
ties defendant,  but  not  for  the  misjoinder 
of  parties  defendant.  Brownson  v.  Giffordy  8 
How.  389,  396,  397;  Woodbury  v.  Sackrider, 
2  Abb.  402.  If,  on  a  general  demurrer  to  the 
whole  complaint,  the  complainant  is  entitled 
to  any  reli^  whatever,  although  not  that  de- 
manded, the  demurrer  will  be  overruled. 
Stuyvesant  v.  Ma/yor,  etc.  of  New  York,  11 
Paige,  415 ;  Aff'g  S.  G.  1  N.  T.  Leg.  Obs. 
101.  See  Emery  v.  Peau,  20  N.  Y.  (6 
Smith),  62. 
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n.  Ukder  StTBDlVmON  1. 


A  want  of  jurisdiotlon.— "  That  the 

court  has  no  jurisdiction  of  the  person,*' 
means  that  the  person  is  not  subject  to  the 
jurisdiction  of  the  court ;  not  that  the  suit  has 
been  irregularly  commenced.  Nones  y.  Hope 
Mutual  Lfe  Ins.  Co,  6  How.  96  ^  S.  G.  3  Code 


R.  161 ;  8  Barb.  541.  An  objection  to  the  juris- 
diction of  the  court  can  only  be  taken  by 'de- 
murrer when  that  defect  appears  .on  the  face 
of  the  complaint.  Wihon  ▼•  Mayor ,  etc.  of 
New  York,  6  Abb.  6;  S.  0.  16  How.  500; 
Kcenig  j.NoU,  8  Abb.  384;  S.  0.  2  Hilt.  323. 


III.  Under  Subdivision  2. 


a.  Objection  distinguished.— The  ca- 

pacity  of  the  plaintiff  to  sue  is  independent  of 
the  facts  constituting  the  cause  of  action; 
therefore,  that  question  cannot  be  raised  by 
demurrer  under  the  6th  subdivision.  Bank  of 
LowvUle  V.  Edwards,  11  How.  216;  Viburt 
Y.  Frost,  3  Abb.  120;  Myers  y.  Machado,  6 
.id.  198 ;  S.  C.  14  How.  149 ;  Hohart  v.  Frost, 
5  Duer,  672. 

6.  Action  by  trustee.— Where  it  ap- 
pears from  the  complaint  on  a  promissory 
note,  that  the  plaintiff  holds  it  as  a  collateral 
security,  under  a  trust  instrument  expressly 
authorizing  him  to  sell,  but  not  expressly  au* 
thorizing  him  to  sue  it,  a  demurrer,  for  want 
of  capacity  to  sue,  will  be  sustained.  Nelson 
T.  Eaton,  7  Abb.  305 ;  Rev'g  S.  0.  15  How. 
305. 

c.  Action  by  corporation.— Where 

the  plaintiff  sues  by  a  name  representing  no 
person,  natural  or  artificial,  the  oojection  must 
oe  raised  by  motion,  not  by  demurrer.  Bank 


of  Havana  y.  Magee,  20  N.  T.  (6  Smith),  355,' 
^62)  ;  Aff'g  S.  G.  7  Abb.  134,  sub  nom. 
Bank  of  Havana  t.  Widdwm,  16  How.  97. 
Where  a  complaint  by  a  corporation  omits  to 
allege  &cts  showing  plaintiff's  cwacity  to  sue, 
and  the  defendant  demurs,  for  the  sole  cause 
that  the  complaint  does  not  state  facts  suffi* 
cient  to  constitute  a  cause  of  action,  he  cannot 
avail  himself  of  the  objection  that  the  plaintiff 
has  not  capacity  to  sue.  Ffdton  Fire  Insur- 
ance Co.  V.  Baldwin,  37  N.  Y.  (10  Tiff.),  648  ; 
S.  G.  5  Trans.  App.  180.  Whether  such  al- 
legations in  the  complaint  are  necessary? 
The  statute  relieves  the  plaintiff  from  proving 
it,  unless  defendant  sets  it  up  in  his  answer, 
id.  652.  And  where  the  complaint,  by  an  in- 
corporated bank,  contained  no  allegations  that 
the  plaintiff  was  a  corporation,  and  defendant 
demurred  on  the  ground  that,  from  the  plead* 
ings,  it  appeared  Uie  plaintiff  had  no  legal  ca- 
pacity to  sue,  demurrer  held  bad.  Phoenix 
Bank  of  City  of  New  York  v.  Donnell,  40  N. 
Y.  (1  Hand),  410;  Aff'g  S.  G.  41  Barb.  571. 


rv.  Under  Subdivision  3. 


a.  Action  between  paitnerB.— Where 

an  action  for  a  partnership  accounting  was 
commenced  by  one  of  two  partners,  by  the 
service  of  a  complaint,  and  the  other  partner 
subsequently  commenced  a  second  action  with 
special  averments  and  prayer  for  more  extend- 
ed relief  without  changing  the  nature  of  the 
action,  held,  that  the  latter  could  not  be  sus- 
tained. Ward  V.  Gore,  37  How.  119. 


h.  Present  rule. — The  defense  of  an- 
other action  pending  when  available  as  estab- 
lished by  law,  before  the  Gode,  may  be  set  up 
by  demurrer,  when  it  shall  appear  on  the  face 
of  the  complaint ;  and  by  answer,  when  it  does 
not  so  appear.  Burrows  v.  Miller,  5  How.  51. 
This  applies  to  a  suit  brought  for  partition. 
Homfaget  v.  HomfcLget,  1  Gode  R.  N.  S.  412; 
S.  G.  6  How.  279.    See  note  to  section  147. 


V.  Under  Submvision  4, 


a.  Mi^oinder  of  plaintiffs.— An  im- 
proper joinder  of  parties  plaintiff  is  not  a  sub- 
ject of  demurrer.  AUen  v.  City  of  Buffalo, 
38  N.  Y.  (11  Tiff.),  280. 

h.  Non-joinder  of  plaintiffs.— In  an 

action  sounding  in  tort,  where  there  appears 
on  the  face  of  the  complaint  a  non-joinder  of 
parties  plaintiff,  the  defendant  should  take 
advantage  of  the  defect  by  demurrer.  Omit- 
ting to  do  so,  waives  the  defect,  although  in 
the  answer  it  is  insisted  that  the  complaint 
should  be  dismissed  for  such  cause.  Zabriskie 
V.  Smiith,  13  N.  Y.  (3  Kern.),  322.  And  see 
DiUaye  v.  Parks,  31  Barb.  132;-  Wright  v. 
Storrs,  32  N.  Y.  (5  Tiff.),  691 ;  S.  G.  29  How. 
573;  Aff'g,  6  Bosw.  600;  Abbe  v.  Clarke,  31 
Barb.  238;  Lewis  v.  Graham,  ^  Abb.  106; 
Wright  Y.BenneU,  3  Barb.  451. 


Where  a  creditor  commences  an  action  in 
his  own  behalf  against  a  judgment  debtor,  the 
facts  that  there  are  other  creditors  who  are 
not  joined  as  plaintiff^,  is  not  a  ground  of  de- 
murrer. Hammond  v.  Hudson  Miver  Iron  <it 
Machine  Co.  20  Barb.  378. 

c.  VTho  may  demur. — A  defect  of  par- 
ties plaintiff  is  a  good  ground  of  demurrer  by 
all  the  defendants.  Brownson  v.  Gifford,  8 
How.  389. 

d.  Action  by  husband  and  wife.— 

Where  a  husband  and  wife  sued  together  to 
recover  debts  due  the  husband  alone,  a  de- 
murrer for  the  improper  joinder  of  parties 
was  sustained.  Dunderdale  v.  Grymes,  16 
How.  195 ;  Avogadro  v.  BaU,  4  £.  D.  Smith, 
384;  Bartow  v.  Draper^  5  Duer,  130.  See 
£ubd.  a,  supra. 
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e.  The  defect  of  parties  deliaxuiant, 

for  which  a  demurrer  is  allowed,  is,  that  there 
are  too  few,  not  too  many.  Ricktmyer  t.  Richt- 
myer,  50  Barb.  55;  Peabady  y.  WMhingtan 
Co.  Mutual  Insurance  Co.  20  id.  339;  Gre- 
gory Y.  Oaksmitkj  12  How.  134;  Pinckney  v. 
Wallacey  1  Abb.  82;  Voorhies  y.  Baxter,  1  id. 
44;  S.  C.  18  Barb.  592,  sub  nom.  Voorhis  y. 
Baxter,  17  N.  Y.  (3  Smith),  354;  Crosby  y. 
Berger,  4  Edwards  Gh.  R.  210 ;  ChurcMl  y. 
Trapp,  3  Abb.  306 ;  Davy  y.  Betts,  23  How. 
39G ;  S.  C.  16  Abb.  466,  (n.),  sub  nom.  Daby 
Y.  Be^to ;  Bank  of  Havana  y.  Magee,  20  N. 
Y.  (6  Smith),  355 ;  AflF'g  S.  0.  7  Abb.  134, 
sub  nom.  Bank  of  Havana  y.  Wickham ;  16 
How.  97.  The  joinder  of  too  many  defend- 
ants, where  there  is  no  misjoinder  of  subjects, 
i.s  not  a  ground  of  demurrer  b^  any  one  of 
them  against  whom  the  complaint  sets  forth 
a  cause  of  action.  New  York  dt  New  Haven 
R.  R.  Co,  Y.  Schuyler,  7  Abb.  41 ;  S.  C.  17 
N.  Y.  (3  Smith),  592;  Manning  y.  State  of 
Nicaragua^  14  How.  517 ;  KoUs  y.  De  Leyer, 
17  Abb.  312 ;  S.  G.  41  Barb.  208 ;  26  How.  468. 


/.  What  must  appear.-— To  sustain 

a  demurrer  on  the  ground  of  non-joinder  of 
a  defendant,  it  must  appear  that  the  parties 
demurring  haye  an  interest  in  joining  such 
other  party.  HUlman  v.  HiUman,  14  How. 
456;  Newbould  y.  W'arrin,  14  Abb.  80. 
As  that  the  party  not  joined,  is  jointly 
liable  with  the  one  sued.  Wooster  y.  Cham 
berlin,  28  Barb.  602.  So,  where  there  is  a 
non-joinder  of  parties  defendant,  it  must  ap- 
pear from  the  complaint  that  such  parties 
were  living  when  the  action  was  commenced, 
otherwise  the  objection  must  be  taken  by 
answer,  and  not  by  demurrer.  ScofieldY,  Van 
Syckle,  23  How.  97.    But  see,  33  How.  80. 

g.  Gteneral  rule. — The  122d  is  the  con- 
trolling section  in  determining  whether  a  de- 
murrer for  defect  of  parties  is  well  taken. 
Wallace  y.  Eaton,  5  How.  99 ;  S.  G.  3  Gode 
R.  161.  If  the  court  cannot  determine  the 
eontroversy  before  it,  without  prejudice  to  tbe 
rights  of  others,  or  by  saving  their  rights, 
then  a  demurrer  for  a  non-joinder  is  well 
taken.  Id. 


VI.  Under  Subdivision  5. 


a.  Waiver. — ^Where  it  appears  from  the 
complaint  that  two  distinct  causes  of  action 
are  misjoined,  omitting  to  demur  for  such 
cause  waives  the  objection.  Blossom  y.  Bar- 
rett, 37  N.  Y.  (10  Tiff.),  434;  S.  G.  6  Trans. 
A  pp.  36,  sub  nom.  Blossom  v.  BurritL  Such 
objection  must  be  taken  by  demurrer.  Ander- 
son Y.  Hill,  53  Barb.  238. 

b.  Formal  defect. — Where  several  causes 
of  action  of  the  same  nature  are  united  in  the 
same  complaint,  a  demurrer,  on  the  ground 
that  they  are  not  separately  stated  or  plainly 
numbered,  is  bad.  Ther  remedy  is  by  motion. 
Bass  v.  Comstock,  38  N.  Y.  (11  Tiff.),  21; 
Aff'g  S.  G.  36  How.  382;  Anderson  v.  HiU, 
53  Barb.  238 ;  Fickett  v.  Brice,  22  How.  195 ; 
Borman  v.  KeUam,  14  id.  184;  S.  G.  4  Abb. 
202 ;  Moore  v.  Smith,  10  How.  361 ;  Peckham 
Y.  Smith,  9  id.  436 ;  Robinson  v.  Judd,  id. 
378 ;  Gooding  v.  M*Alister,  id.  123 ;  Forsyth 
v.  Edminston,  U  id.  408 ;  Waller  v.  Raskan, 
12  id.  28;  Woodbury  v.  Sackrider,  2  Abb. 
402;  Badger  v.  Benedict,  4  id.  176;  S.  G. 
Aff 'g  1  Hilt.  415 ;  Cook  v.  Chase,  3  Duer,  643 ; 
Harsen  v.  Bayaud,  5  id.  656 ;  Hess  v.  Buffalo 
dt  Niaaara  FaUs  R.  R.  Co.  29  Barb.  395. 
Gases  holding  otherwise.  Getty  v.  Hudson 
River  R.  R.  Co.  8  How.  177 ;  Van  Names  y. 
Peoble,  9  id.  198;  Burkee  v.  Saratoga  dh 
Washington  R.  R.  Co.  4  id.  226 ;  Pike  v.  Van 
Wormer,  5  id.  171 ;  ColweU  v.  N.  Y.  dt  Erie 
R.  R.  Co.  9  id.  311.  Where  a  demurrer  was 
interposed  for  this  cause,  the  court  refused  to 
order  a  judgment  for  fHvolousness.  Acome  v. 
American  Minercd  Co.  11  id.  24.    Where  the 


complaint  is  not  properly  numbered,  and  in 
all  other  cases  where  the  defect  is  merely 
formal,  the  practice  is  to  return  the  pleading 
and  point  out  the  defect.  Strauss  y.  Parker, 
9  id.  342. 

c.  Conversion  of  property.— Where 

the  complaint  alleged  the  wrongful  taking, 
detention  and  conversion  of  personal  property, 
asked  damages  for  the  same,  and  the  rendeliv- 
ery  of  the  property  to  the  plaintiff,  held  bad 
on  demurrer.  MaxweU  v.  Famam,  7  How. 
236. 

d.  Improper   relief  demanded.— 

Where  a  complaint  against  partners  shows  a 
cause  of  action  on  ooptract,  and  demands 
judgment  therefor,  it  is  not  rendered  demur- 
rable by  subsequent  allegations  of  the  defend- 
ants' insolvency,  of  their  confession  of  judg- 
ment to  defraud  creditors,  and  by  asking  for 
an  injunction  and  receiver,  although  such  sub- 
sequent matter  might  be  stricken  out  on  mo- 
tion. Meyer  y.  Van  Collem,  7  Abb.  222;  S. 
G.  28  Barb.  230.  See  Durant  v.  Gardner,  19 
How.  94;  S.  G.  10  Abb.  445.  Allegations  of 
fraud,  made  in  support  of  a  cause  of  action 
on  contract,  but  not  of  themselves  constituting 
a  cause  of  action,  do  not  make  an  improper 
joinder.  Campbell  y.  Wright,  21  How.  9. 

e.  Q^neral  rule. — If,  in  fact,  the  com- 
plaint contains  but  a  sing^lc  cause  of  action, 
whatever  else  it  may  contam,  a  demurrer,  on 
the  ground  that  several  actions  are  improperly 
united,  is  bad.  HiUman  v.  HiUman,  14  How 
456.    See  sections  167,  172. 


VTII.  Under  Subdivision  6. 


«.  Failure  to  demur. — ^Where  the  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  a  defendant  does  not 


waive  his  right  to  raise  such  objection  by 
omitting  to  demur.  Gould  v.  Glass,  19  Barb. 
179, 186 ;  Montgomery  County  Bank  y.  Al 
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hany  City  Bank,  7  N.  T.  (3  Seld.),  459; 
Higgins  v.  Freeman^  2  Duer,  650;  Bttdd  t. 
Bingham^  18  Barb.  494.  St>,  where  two  or 
more  defendants  are  joined,  and  the  complaint 
does  not  show  a  cause  of  action  against  some 
of  them,  such  defendants  may  avail  themselves 
of*  that  objection  on  the  trial.  Montgomery 
County  Batik  v.  Albany  City  Bank,  7  N. 
Y.  (3  Seld.),  459. 

h.  Where  demurrer  is  proi)er.— If 

the  complaint  does  not  state  a  case  upon 
which,  if  uncontradicted,  the  plaintiff  has  a 
right  to  recover,  a  demurrer  is  proper,  and 
not  a  motion  to  strike  out  as  irrelevant.  The 
same  rule  is  applicable  to  an  answer.  F<ibri- 
cotH  v.  Launitz,  1  Cv>de  R.  N.  S.  121. 

c.  What  objections  axe  available.— 

Under  a  demurrer  on  the  ground  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  a  defendant  can- 
not avail  himself  of  the  objection  that  the 
plaintiff  has  not  the  l^al  capacity  to  sue. 
FuUon  Fire  Insurance  Company  v.  Baldwin, 
37  N.  Y.  (10  Tiff.),  651 ;  S.  0.-6  Trans.  App. 
180 ;  VibuH  v.  Fro»t,  3  Abb.  120;  Hn^rt  v. 
Frost,  5  Duer,  672.  Or,  that  there  is  an  im- 
proper joinder  of  parties.  Eldridge  v.  BeU, 
1 2  How.  547.  Or,  that  the  court  as  a  court 
of  equity  has  no  jurisdiction.  WHson  v. 
Mayor,  etc,  of  New  York,  6  Abb.  6;  S.  C.  15 
How.  500;  4  E.  D.  Smith,  706.  Or,  that  it 
appears  from  the  complaint  that  a  third  pei^ 
son,  not  a  party  to  the  action,  has  a  right  to 
sue.  Myers  t.  Machado,  6  Abb.  198 ;  S.  0. 14 
How.  149.  See  Palmer  v.^Smedley,  6  Abb. 
205 ;  S.  0.  Aff'd,  28  Barb.  468 ;  De  WiU  v. 
Chandler,  11  Abb.  459.  Or,  that  the  capacity 
of  a  corporation  plaintiff  to  sue  does  not  ap- 
pear on  the  face  of  the  complaint.  Bank  o/ 
LowmUe  v.  Edwards,  11  How.  216;  Bank  of 
Havana  ▼.  Wickham,  7  Abb.  134 ;  S.  0.  16 
How.  97 ;  S.  0.  Aff  M,  20  N.  Y.  (6  Smith), 
355 ;  sub  nom.  Bank  of  Havana  v.  Mafee. 
Or,  that  the  relief  demanded  is  too  extensive. 
People  ▼.  Mayor,  etc.  of  New  York,  8  Abb.  19 ; 
S.  C.  28  Barb.  240;  17  How.  56;  S.  C.  Rev'd, 
10  Abb.  Ill;  Lord  v.  Vreeland,  24  How. 
316;  S.  0.  15  Abb.  122;  Aff'g  S.  0.  13  id. 
195.  Under  this  subdivision,  uie  only  ques- 
tion raised  by  a  demurrer  is,  does  the  com- 
plaint, on  its  face,  entitle  the  plaintiff  to  the 
relief  claimed?  It  is  not  material  whether 
that  relief  be  legal  or  equitable.  If  equitable, 
but  not  allowable  for  the  want  of  proper  par^ 
ties,  such  objection  cannot  be  raised  here. 
General  Mutual  Insurance  Co.  y.  Benson,  5 
Duer,  168.    Or,  on  the  trial.  lb. 


Where  a  misjoinder  of  parties  plaintiff  ap- 
pears on  the  face  of  the  complaint,  in  an  ac- 
tion by  husband  and  wife,  a  demun'er  on  the 
ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  mav 
be  sustained.  Mann  v.  Marsh,  21  How.  372; 
S.  0.  35  Barb.  68;  Wahath  v.  Handy,  24 
How.  353.  Substantial  and  radical  defects 
in  the  complaint  may  be  reached  by  demurrer, 
on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  Spear  y.  Downing,  22  How.  30;  S.  0. 

12  Abb.  437;  34 Barb.  522;  Struvery.  Ocean 
Insurance  Co.  2  Hilt.  475. 

In  an  action  to  remove  a  cloud  from  plaint- 
iff's title,  an  objection  that  the  complaint  does 
not  state  facts  sufficient  to  authorize  the 
court  to  exercise  its  power  in  such  case,  may 
be  reached  by  a  demurrer,  for  cause  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Hotchkiss  v. 
EUing,  36  Barb.  39. 

d.  When  the  demurrer  wHl  be  sus- 
tained.— The  demurrer  puts  in  issue  the 
wh6le  complaint,  and  if  any  facts  necessary 
for  the  plaintiff  to  prove,  in  order  to  sustain 
his  action,  are  not  stated,  a  demurrer  will  be 
sustained.  White  v.  Brown,  14  How.  282; 
S^r  y.  Downing,  12  Abb.  437;  S.  0.  34 
Barb.  522;  22  How.  30. 

To  sustain  a  demurrer  under  this  subdivi- 
sion, the  statement  of  facts  must  be  such,  that 
admitting  them  all  to  be  true,  the  court  is 
authorised  to  say  that  they  furnish  no  cause 
of  action.  People  v.  Mayor,  etc.  of  New  York, 
8  Abb.  7;  S.  0.  28  Baib.  240 ;  17  How.  56 ; 
Aff'g  S.  0.  10  Abb.  111.  Or,  if  they  do  con- 
stitute  a  cause  of  action,  that  it  is  not  one 
against  the  defendant  demurring.  Sinclair  t. 
Fitch,  3  £.  D.  Smith,  677.  A  demurrer  ad- 
mitting facts  sufficient  to  constitute  a  cause 
of  action,  cannot  be  sustained.  Richards  ▼. 
Edick,  17  Barb.  260 ;  Graham  v.  Camman, 

13  How.  360;  -S.  G.  5  Duer,  697 ;  Hammond 
Y.  Hudson  River  Iron  and  Machine  Co.  20 
Barb.  378;  Bank  ofLowviUe  v.  Edwards,  11 
How.  216 ;  Hillman  v.  Hillman,  14  id.  456. 
See  Richards  v.  Beavis,  28  Eng.  Law  and  Eq. 
R. 157. 

€,  Action  against  husband  and  wife. 

In  an  action  against  husband  and  wife,  to 
charge  the  separate  estate  of  the  wife,  where 
the  complaint  did  not  state  facts  sufficient  to 
show  the  liability  of  such  estate,  a  joint  de- 
murrer by  them  was  sustained.  G<)odall  v 
MAdam,  14  How.  386 ;  Gi>elet  v.  Gori,  31 
Barb.  314. 


§  145.  |"123.J  (Am*d  1849.)  Demurrer  must  spedfy  grounds  of  objection 
to  complaint. 

The  demurrer  shall  distinctly  specify  the  grounds  of  objection  to  the 
complaint.  Unless  it  do  so,  it  may  be  disregarded.  It  may  be  taken  to 
the  whole  complaint,  or  to  any  of  the  alleged  causes  of  action  stated 
therein. 


§§  145-147.] 


Dbmurbbb:  Ambndkbnt. 
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a.  Specifying  eroiuids  of  demurrer. 

Whenever  any  of  the  objections  enumerated 
under  section  144  appear  on  the  fS^e  of  the 
complaint,  a  demurrer  therefor  must  specific 
cally  state  the  particular  objection  relied  on. 
All  not  so  stated  are  waived,  except  those 
arising  under  subdivisions  1st  and  6th.  FtU- 
Urn  Fire  Ins,  Co.  v.  Baidwin,  37  N.  Y.  (10 
Tiff.),  648 ;  S.  G.  5  Trans.  App.  180. 

A  demurrer  under  the  1st  and  6th  sub- 
divisions of  §  144,  stating  the  grounds  of  it  in 
the  language  of  those  subdivisions,  is  suffi- 
cient; but  a  demurrer  under  either  of  the 
other  subdivisions  must  specifically  point  out 
the  grounds  of  objection.  Swtft  v.  De  Witty 
1  Code  R.  25;  S.  C.  3  How.  280,  sub  nom. 
DeWitt  V.  Smft,  6  N.  Y.*  Leg.  Obs.  314; 
Glmny  v.  Hutchins,  2  Code  R.  56;  S.  C.  4 
IIow.  98,  sub  nom.  GUnny  v.  Hitehins ;  Chrant 
V.  LasheTj  2  Code  R.  2 ;  Hunter  v.  Friahee, 
id.  59;  S.  C.  7  N.  Y.  Leg.  Obs.  319;  Durkee 
V.  Saratoga  dt  Wcahington  Eailroad  Co,  4 
How.  220;  S.  C.  2  Code  R.  145;  Hyde  v. 
Conrad,  5  How.  112;  S.  C.  3  Code  R.  162; 
Anibal  v.  Hunter,  6  How.  255 ;  S.  C.  1  Code 
R.  N.  S  403;  Purdy  v.  Carpenter,  6  How. 
361;  Hinds  v.  TweddU,  7  id.  278;  Skinner 
V.  Stuart,  13  Abb.  442;  S.  C.  Rev*d,  15  id. 
391 ;  39  Barb.  206 ;  Getty  v.  Hudson  Biver 
B,  B.  Co.  8  How.  177 ;  Haire  v.  Baker,  5  N. 
Y.  n  Seld.),  357;  Johnson  v.  Weimore,  12 
Barb.  433.  Under  a  special  demurrer  only,  the 
grounds  specified  therein  can  be  insisted  on  in 
the  argument.  NeUis  v.  DeForest,  16  id.  61. 

h.  Plaintiff's  ri^ht  to  sue.~A  demur- J 

rer,  stating    "that  it  does  not  appear  that  i 


the  plaintiff  had  any  title  to  the  note  when 
the  suit  was  commenced,  is  insu^ciont  to 
raise  the  question  as  to  the  plaintiff's  right  to 
sue.  White  v.  Low,  7  Barb.  204.  And  so, 
one  merely  stating  that  there  is  a  defect  of 
parties  defendant,  is  defective.  Skinner  v. 
Stuart,  13  Abb.  443 ;  S.  C.  Rev'd,  15  id.  391 ; 
39  Barb.  206. 

Where  the  ground  of  demurrer  stated  was 
that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  among  other 
things,  that  it  did  not  show  plaintiff's  capa- 
city to  sue ;  held,  that  although  the  latter  ob- 
jection should  have  been  specified  as  a  dis- 
tinct ground,  it  was  sufficient  to  raise  the 
question  as  to  the  plaintiff's  capacity  to  sue. 
Connecticut  Bank  y.  Smith,  9  Abb.  168;  S.  C. 
17  How.  487. 

e.  No  catise  of  action.— Where  the 
ground  of  demurrer  stated,  was,  that  "the 
complaint  does  not  state  facts  suflkient  to  con- 
stitute a  cause  of  action  ;"  held,  that  the 
question  as  to  the  want  of  parties,  or  to  the 
form  of  action,  could  not  be  raised.  Loomis  t. 
Tifft,  16  Barb.  541.  Or  to  the  want  of  juris- 
diction. Wil$on  V.  Mayor,  etc.  of  New  York, 
4  £.  D.  Smith,  706,  (n.) 

d.  Demurrer  to  part  of  a  cause  of 

action  is  not  allowable.  Lord  v.  Vreeland,  24 
How.  316;  S.  C.  15  Abb.  122;  Aff'g  S.  C.  13 
Abb.  195.  But  where  the  complaint  contains 
several  causes  of  action,  separate  demurrers 
ma^  be  interposed  to  the  several  causes  of 
action.  Ogdensburgh  Bank  v.  Paige,  2  Code 
R.75. 


§  146.  [125.]  (Am'd  1849.)  How  to. proceed  if  complahU  be  amended. 

If  the  compluint  be  amended,  a  copy  thereof  must  be  served  on  the 
defendant,  who  must  answer  it  within  twenty  days,  or  the  plaintiff  upon 
filing  with  the  clerk  on  [due]  proof  of  the  service,  and  of  the  defendant's 
omission,  may  proceed  to  obtain  judgment,  as  provided  by  section  246 ; 
but  where  an  application  to  the  court  for  judgment  is  necessary,  eight 
days*  notice  thereof  must  be  given  to  the  defendant. 


a.  Amended  oomplaiiit  must  be  served 

on  the  attorney,  and  not  on  the  defendant  per- 
sonally ;  if  served  on  the  latter,  and  not  on 
the  former,  a  judgment  entered  as  upon  failure 
to  answer,  is  irregular.  Merder  v.  Pearhtone, 
7  Abb.  325.  Where,  after  a  de&ult,  the  plaint- 
iif  amends  bis  complaint  Qiot  in  mere  matter 
of  form),  he  must  serve  the  same  on  the  de- 
fendant, or  a  judgment  entered  thereon  is 
irregular.  People  ex  rel.  Bumsey  v.  Woods,  2 
Sandf.  652 ;  S.  0. 2  Code  R.  18.  See  Thomas  v. 
AUen,  2  Wend.  618 ;  Akm  v.  Albany  North- 


ern B.  B.  Co.  14  How.  337 ;  Ward  v.  Bewey^ 
12  id.  193;  Seudder  v.  Voorhis,  1  Barb.  55. 

h.  Answering. — ^The  right  to  answer  an 
amended  complaint  is  substantial,  and  a  waiver 
of  it  should  never  be  implied.  Low  v.  Gray- 
don,  14  Abb.  443.  8o  tnat,  although  a  de- 
fendant omits  to  answer  the  original  complaint, 
if  it  be  amended,  he  must  have  notice  of  the 
amendment  and  time  to  answer.  People  ex  rd. 
Bumsey  v.  Woods,  2  Sandf.  652;  S.  C.  2 
Code  R.  18. 


§  147.  [126-]  Objection  not  appearing  on  complaint  may  be  taken  by 
answer. 

When  any  of  the  matters  enumerated  in  section  144  do  not  appear  upoo 
the  face  of  the  complaint  ^he  objection  may  be  taken  by  answer* 
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WAPnER  OP  Qbjsctions. 


[§§  U7,  148. 


a.  Objections  by  ajiswer  are  to  be 

taken  when  they  do  not  appear  upon  the  ftce 
of  the  complaint.  Sullivan  ▼.  Fnuee,  4  Bob. 
616. 

b.  Want  of  jTirisdiotlon.--An  objection 
that  the  court  has  no  jurisdiction  of  the  per- 
son of  the  defendant  (when  that  hct  does 
not  appear  on  the  complaint)  should  be  so 
taken,  id.  Such  an  answer  is  not  a  yoluntarj 
and  general  appearance,  which  waives  the 
objection.  lb. 

c.  Void  contract. — Where  a  complaint 
alleges  a  cause  of  action  on  contract,  and 
avers  that  the  contract  was  made  in  a  foreign 
State,  the  objection  that  it  is  void  by  the  law 
of  such  State,  must  be  raised  by  an  answer, 
stating  the  law  of  the  foreign  State.  Humr 
phrey  v.  Chamberlain,  1  Code  R.  N.  S.  387. 
But  where  the  cause  of  action  arises  out  of  a 
transaction  void  by  the  laws  of  this  State,  if 
in  fact  the  transaction  took  place  in  another 
State,  by  the  laws  of  which  it  was  valid,  then 
that  must  appear  from  the  complaint.  Thatcher 
▼.  Morris,  11  N.  Y.  (1  Kern.),  437. 

d.  Defect  of  parties.'-^Where  a  married 
woman  sues  alone,  when  her  husband  should 
have  joined  as  plaintiff,  and  the  fact  of  her 
coverture  does  not  appear  on  the  face  of  the 
complaint,  the  only  way  in  which  to  raise  the 
defense  of  plaintiff's  coverture,  is  by  answer. 
DOlaye  v.  Parks,  31  Barb.  132.  For  where 
there  is  a  defect  of  parties  plaintiff,  which  does 
not  appear  upon  the  face  of  the  complaint,  it 


18  waived,  unless  insisted  on  by  answer. 
Scrantom  v.  Farmert^  and  Mechanics'  Bank 
of  Bochester,  33  Barb.  527 ;  S.  C.  Aff 'd,  24 
N.  Y.  (10  Smith),  424.  Where  a  complaint 
sets  up  a  joint  cause  of  action  against  the  de- 
fendant and  another,  or  others  who  are  not 
joined  as  defendants,  and  is  silent  as  to 
whether  the  others  are  living  or  dead,  the  ob- 
jection should  be  raised  by  an  answer  setting 
up  that  such  others  are  living.  Brwnard  v. 
/ones,  11  How.  569;  Seofield  v.  Van  Syekie, 
23  id.  97.    But  see  33  id.  80. 

e.  Another  action  pending.— When 

there  are  two  actions  pending  between  tho 
same  parties,  for  the  same  cause,  but  that  does 
not  appear  on  the  face  of  the  complaint,  the 
objection  must  be  raised  by  an  answer  of  an- 
other action  pendine.  Homfagery.Homfager, 
1  Code  R.  N.  S.  412;  S.  C.  6  How.  279.  See 
7  Rob.  198. 

/  Corporations. — ^In  an  action  by  a  cor- 
poration, where  the  want  of  legal  capacity  to 
sue  does  not  appear  on  the  face  of  the  comi- 
plaint,  the  objection  must  be  raised  by  an- 
swer. Phcsnix  Bank  of  New  York  v.  Donnell, 
40N.  Y.  (1  Hand),  410;  Aff'gS.  C.  41  Barb. 
571 ;  Fulton  Fire  Ins.  Co,  v.  Baldwin,  37  N. 
Y.  (10  Tiff.),  648 ;  Union  Mutual  Ins.  Co,  v. 
Osgood,  I  Duer,  707 ;  S.  C.  12  N.  Y.  Leg.  Obs. 
85.  But  see  Bank  of  J^avana  v.  Wickham, 
7  Abb.  134;  S.  C.  16  How.  97;  S.  C.  Aff'd, 
sub  nom.  Bank  of  Havana  v.  McGee,  20  N. 
Y.  (6  Smith),  355. 


§  148.  [127.]  (Am'd  1849.)  Objection  ;  when  deemed  waived. 

If  no  such  objection  be  taken,  either  by  demurrer  or  answer,  the  defend- 
ant shall  be  deemed  to  have  waived  the  same,  excepting  only  the  objection 
to  the  jurisdiction  of  the  court,  and  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 


a.  How  objection  to  be  taken.*- 

Where  the  objection  appears  on  the  face  of 
the  complaint,  it  must  be  taken  by  demurrer, 
where  it  does  not,  by  answer ;  otherwise  it  is 
waived.  Tremper  v.  Conklin,  44  Barb.  456; 
Loeschigk  v.  Addison,  19  Abb.  169;  S.  C.  3 
Rob.  331 ;  Palmer  v.  Davis,  28  N.  Y.  (1 
Tiff.),  242;  Hosley  v.  Black,  id.  438;  S.  C. 
26  How.  97;  MerriUy,  Waish,  32  N.  Y.  (5 
Tiff.),  686;  DonneU  v.  WaUh,  33  N.  Y.  (6 
Tiff.),  43;  Aff'g  S.  C.  6  Bosw.  621;  ieev. 
Wilkes,  27  How.  336;  S.  0.  19  Abb.  355; 
Blossom  V.  Barrett,  37  N.  Y.  (10  Tiff.),  434; 
S.  0.  5  Trans.  App.  36;  Zabriskie  v.  Smith, 
13  N.  Y.  (3  Kern.),  336.  See  Scrtrntomj. 
Farmersi"  and  Mechanic^  Bonk  of  Bochester, 
33  Barb.  527;  S.  C.  Aff'd,  24  N.  Y.  (10 
Smith),  424. 

b,  Waiver. — An  objection  proper  to  be 

taken  by  demurrer,  is  waived,  if  taken  by  an- 
swer. Patchin  v.  Peck,  38  N.  Y.  (11  Tiff.), 
39 ;  S.  C.  5  Trans.  App.  33;  Mayhew  v.  Bob- 
inson,  10  How.  162;  Ingraham  v.  BaWwin, 
12  Barb.  9 ;  S.  0.  Aff 'd,  9  N.  Y.  (5  Seld.),  45 ; 


BaggoU  v.  Boulger,  2  Dner,  160 ;  Rank  of 
WaterviUe  v.  Bdtser,  13  How.  270;  QasseU 
V.  Crocker,  10  Abb.  133  ;  Dennison  v.  Denni- 
son,  9  How.  246. 

c.  De£90t  of  parties.—"  That  there  is  a 
defect  of  parties  plaintiff  or  defendant,"  means 
that  there  are  too  few,  not  too  many  parties. 
Palmer  v.  Davis,  28  N.  Y.  (1  Tiff.),  242. 
The  objection  of  defect  of  parties  must  be 
taken  by  demurrer  or  by  answer,  otherwise  it 
is  waived,  id. ;  De  Puy  v.  Strong,  37  N.  Y. 
10  Tiff.),372 ;  S.  C.  (3  Keyes),  603 ;  4  Abb.  N. 
.  340;  Fosgate  v.  Herkimer  Manufacturing 
and  Hydraulic  Co,  12  N.  Y.  (2  Kern.),  580 ; 
Penman  v.  8 locum,  41  N.  Y.  (2  Hand),  53; 
Zabriskie  v.  Smith,  13  N.  Y.  (3  Kern.),  322; 
Fisher  ▼.  HaO,  41  N.  Y.  (2  Hand),  416; 
Wright  v.  Storrs,  6  Bosw.  600;  S.  C.  Aff'd, 
32  N.  Y.  (5  Tiff.),  691;  Dillaye  v.  Parks,  31 
Barb.  132;  Lewis  v.  Graham,  4  Abb.  106; 
Wright  v.  BenneU,  3  Barb.  451;  ^66e  v. 
Clarke,  31  id.  238 ;  Benson  v.  Paine,  2  Hilt. 

I  552 ;  S  C.  9  Abb.  28 ;  17  How.  407 ;  Hosley  v. 

I  Black,  26  id.  97 ;  S.  0.  28  N.  Y.  (1  Tiff.), 


s 
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438;  Oir<md  t.  BeaOh  3  E.  D.  Smith,  337; 
Byxbis  y,  Wood,  24  N.  Y.  (10  Smith),  607 ; 
Alf 'g  S.  G.  2  Bosw.  267,  wib  nam.  Sheldon  t. 
If^ood.  And  cannot  be  imiacMl  pn  the  trial. 
Van  Demen  t.  rovi^,  29  Barb.  19;  S.  C. 
Eey 'd,  29  N.  Y.  (2  Tiff.),  9;  Abbe  v.  Ciarifc, 
31  Barb.  238.  Or,  on  aa  appeal  from  a 
judgment.  BidweU  t.  AUor  MtUuai  In- 
swramce  Co.  16  N.  Y  C2  Smith),  263;  Pur- 
choH  y.  Matteaon,  6  Duer,  588 ;  S.  0.  Rey'd, 
.25  N.  Y.  (11  Smith),  211;  25  How.  161;  15 
Abb.  402;  Ooigrove  t.  J^arUm  and  New 
Haven  B.  JR.  Co.  6  Duer,  382 ;  S.  C.  Aff 'd, 
20  N.  Y.  (6  Smith),  492 ;  Bowdoin  y.  Coleman, 
3  Abb.  431 ;  S.  G.  6  Duer,  182 ;  Bates  v.  James, 

3  id.  45.  "Or,  in  any  other  mode,  or  in 
any  other  stage  of  the  cause."  Leavitt  y. 
Fisher,  4  id.  §i.  See  Davis  y.  Mayor,  etc. 
of  New  York,  14  N.  Y.  (4  Kern.),  506. 

Where  a  creditor  suing  for  himself,  should 
also  sue  on  behalf  of  athns,  it  is  not  a  mere 
objection  ibr  defect  of  parties,  and  may  be 
raised  for  the  first  time  on  the  trial.  Greene  v, 
Breck,  10  Abb.  43 :  S.  G.  Rey'd,  32  Barb. 
73. 

d.  Waiver  of  other  objections.— In 

tlie  same  manner,  a  misjoinder  of  seyeral 
causes  of  action  may  be  raised.  Blossom  y. 
Barrett,  37  N.  Y.  (10  Tiffl),  434 ;  S.  C.  5 
Trans.  App.  36;  FofMi^  y.  Seefy,  12  How. 
395 ;  Winterson  y.  Eighth  Avenue  B.  B.  Co. 
2  HUt.  389 ;  WrigM  v.  Siorrs,  6  Bosw.  600; 
8.  C.  Aff'd,  32  JJ.  Y.  (5  Tiff.),  691 ;  29  How. 
573  (n.);  DonneU  v.  Walsh,  6  Bosw.  621 ;  S. 
G.  Aff  M,  33  N.  Y.  (6  Tiff.),  43 ;  29  How.  573. 
Or,  a  defense  of  coyerture.  Castree  y.  Gavelle, 

4  £.  D.  Smith,  425.  Or,  that  that  the  suit  was 
Gommeneed  before  the  cause  of  action  ac- 
crued. Smithy.  Holmes,  19  N.  Y.  (5  Smith), 
271.  Or,  that  the  suit  is  not  in  the  name  of 
the  real  party  in  interest.  Savage  y.  Corn 
Exchange  Fire  and  Inland  Navigation  Ins. 
Co.  4  Bosw.  2.  Or,  that  the  plaintiff  lias  not 
legal  capacity  to  sue.  Mosselman  y.  Caen,  34 
Barb.  66;  S.  G.  21  How.  248.  Or,  in  any  de- 
fense which  should  be  specially  pleaded,  (n. 
to  §  149.)  It  seems  a  defendant  waives  the  ob- 
jection of  non-joinder  of  parties  defendant  by 
setting  up  a  counterclaim  in  fayor  of  himself, 
jointly  with  such  other  parties,  and  against 
the  plaintiff.  Secw  y.  Law,  9  Bosw.  163,  (185); 
S.  C3.  Aff'd,  3  Keyes,  525,  sub  nom.  Seoor  y. 
Lord,  33  How.  618. 

e.  Te;naQt6  in  common.— If  one  of  two 

tenants  in  common,  sue  alone  for  the  conYcr- 
aion  of  joint  property,  and  the  objection 
of  non*joinder  of  parties  is  not  raised  by 
^ea  or  answer,  it  is  waiyed.  Gock  y. 
Keneda,  29  Barb.  120.  In  such  case,  judg- 
ment would  be  giyen  for  damages  apportioned 
to  the  plaintiff's  interest  in  the  property,  id. 
Such  judgment  is  not  a  bar  to  a  subseqnent 
action  by  the  other  party  in  interest,  id.  In 
an  action  of  ejectment,  where  it  appears  from 
the  complaint  that  the  relation  of  landlord 
and  tenant  exists  between' the  defendants,  an 
« mission  to  raise  that  objection  by  answer 
vaiyen  it.  Amies  y.  Har]^,  48  Barb.  5(» 

31 


/.  Demurrer  fixr  cue  canae.— Where  a 

demurrer  states  for  grounds  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  is  interposed  without  an 
objection  for  the  want  of  proper  parties,  or  to 
the  form  of  action,  such  latter  objections  are 
waiyed,  and  for  all  purposes  of  the  demurrer, 
the  complaint  muat  be  deemed  unobjectionable 
by  reason  of  a^y  such  defect.  Loomis  y.  Tifft, 
16  Barb.  541. 

9*  Action  by  husband  and  wife.— 

Where  husband  and  wife  improperly  join  as 
plaintiffs,  the  objection  must  be  taken  by  de- 
murrer or  answer.  It  seems,  that  if  taken  by 
an  answer,  which  also  goes  to  the  merits, 
the  objection  is  waived.  Ingraham  y.  Bald- 
win, 12  Barb.  9;  S.  0.  Aff'd,  9  N.  Y.  (5 
Seld.),  45.  And  see  Baggott  y.  Boulger,  2 
Duer,  160.  See  ante,  p.  e,  and  post,  seyeral 
defenses. 

h.  Wantof  jurisdiction,— An  objection 
of  the  want  gf  jurisdiction  cannot^  be  raised 
for  the  first  time  on  appeal.  Mosselman  y. 
Caen,  34  Barb.  66;  S.  0.  21  How.  248. 

i.  No  cause  of  action. — The  objection 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  is  avail- 
able at  any  stage  of  the  action ;  omitting  to 
demur,  does  not  waive  it.  Coffin  v.  Beynolds, 
37  N.  Y.  (10  Tiff.),  640;  S.  C.  5  Trans.  App. 
74;  Higgins  y.  Freeman,  2  Duer,  650;  Mont- 
gomery County  Bank  y.  Albany  City  Bank, 
I  N.  Y.  (3  Seld.),  459 ;  modifying  S.  C.  8 
Barb.  396;  Gould  y.  Glass,  19  Barb.  179, 
(186);  DeWitt  y.  Chandler,  11  Abb.  459. 
Where  such  objection  is  taken  on  the  trial, 
and  the  defect  is  supplied  by  evidence,  it  will 
not  be  avaiUble  on  an  appeal.  Morton  y.  Fidc- 
ering,  8  Bosw.  135. 

J.  In  an  action  under  a  statute,  if 

the  pleading  does  not  conform  to  the  requupe- 
ments  of  the  statute,  the  objection  is  not 
waived  by  answeruig.  Stannard  y.  Ey tinge,  5 
Rob.  90. 

k.  Radical  defects.— An  incurable  de* 
feot  in  the  complaint  is  never  waived,  but  may 
be  raised  whenever  the  parties  are  before  the 
court,  at  special  terui,  oy  motion,  or  on  the 
trial,  by  motion  in  arrest  after  verdict.  Bum- 
ham  y.  De  Bevorse,  8  How.  160;  Budd  y. 
Bingham,  18  Barb.  494.  Thus,  the  exemption 
of  foreign  counsel  from  the  jurisdiction  of  a 
State  court,  is  not  waived  by  an  answer  to  the 
merits.  Valarino  v.  Thompson,  7  N.  Y.  (3 
Seld.),  576;  Flynn  v.  Stoughton,  5  Barb.  115. 
His  being  sued  together  with  a  citizen,  on  a 
joint  contract,  does  not  give  jurisdiction  to 
the  State  courts,  id.  Bock  Biver  Bank  y. 
Hoffman,  22  How.  250;  S.  C.  Rey'd,  id.  510; 
14  Abb.  72.  Perhaps  the  same  rule  applies  in 
actions  for  torts.  Hernandez  v.  Camobdi,  4 
Duer,  642;  S.  C.  10  How.  433,  (448.)  He 
may  be  sued  in  the  district  courts  of  the 
United  States,  and  if  an  alien,  he  maybe  sued 
as  such  by  a  citizen,  in  the  United  States  cir- 
cuit court.  St.  Luke's  Hospital  y.  Barclay, 
British  counsel.  United  States  circuit  court, 
southern  district  of  New  York,  October,  1855. 
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Appointing  a  person  foreign  eoonMl,  does  not 
oust  a  State  court  of  its  jurisdiction  in  a  suit 
previously  commenced  against  him.  Koppel  t. 
Heinrichs,  1  Barb.  449.  If,  however,  on  the 
trial  the  proof  supplies  the  defect  in  the  com- 
plaint, the  objection  maj  be  overruled.  Launs- 
bury  V.  Pwrdy,  18  N.  Y.  (4  Smith),  521 ; 
Emery  v.  Pease,  20  N.  Y.  (6  Smith),  64. 

I.  When  an  ottjection  cajinot  be 

raised. — Where,  upon  a  demurrer  to  the 
answer,  the  defendant  claims  that  the  com- 
plaint is  defective,  he  is  deemed  to  have  waived 


all  objeetioiiB  to  the  complaint  not  niaed  by 
answer  or  demurrer,  except  the  want  of  juri»- 
diction,  or  of  a  cause  of  action.  Peojpie  y. 
Banker,  8  How.  258;  WMeretm  y.  EighO^ 
Avenue  BaOroad  Co.  2  HUt.  389. 

m.  On  appeal.— An  objection  to  the  suf- 
ficiency of  tne  complaint,  if  not  presented  by 
demurrer,  must  be  raised  at  the  special  term 
or  circuit,  before  it  is  available  on  i^tpeal. 
Pope  V.  Dinsmore,  8  Abb. 429;  S.  0. 29  Barb. 
367;  Carley  v.  WUkku,  6  id.  558;  eotUm^ 
CoU  Y.  Blunt,  2  Boew.  116,  (125.) 


CHAPTER  m. 
The  ansioer, 

SBonOK  149.  Answer;  what  to  contain. 

150.  May  set  forth  as  many  grounds  of  defense  as  exist. 

151.  Demurrer  as  to  some  causes  of  action,  and  answer  as  to  othen. 

152.  Sham  defenses  to  be  stricken  out. 

§  149.  [128.]  (Am'd,  1849, 1851, 1852.)  Anmoer  ;  whal  to  contain.   , 
The  answer  of  the  defendant  must  contain  : 

1.  A  general  or  specific  denial  of  each  material  allegation  of  the  com- 
plaint  controverted  by  the  defendant,  or  of  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defense  or  counter- 
claim, in  ordinary  and  concise  language,  without  repetition. 

I.  What  Constitutbs  an  Answsb. 


a.  No  defense. — Where,  in  an  action 
against  a  telegraph  company,  it  appeared  fh>m 
the  complaint,  that  defendant  never  transmit- 
ted plaintiff's  message,  and  from  the  answer, 
that  by  the  contract  defendant  was  not  re- 
sponsible for  delay,  error  or  remissness  in  the 
deliyery  of  the  same,  Add,  that  the  answer 
set  up  no  defense,  but  admitted  the  substance 
of  the  complaint,  viz. :  an  entire  omission  to 
send  or  deliver  the  message.  Baldwin  r. 
United  States  Telegraph  Co.  54  Barb.  505 ; 
S.  G.  6  Abb.  N.  S.  405;  S.  C.  again,  1  Lans. 
125.  So,  where  it  appeared  from  the  answer 
that  defendant  received  the  messa^  from  a 
connecting  telegraph  line  under  a  different  or 
special  agreement,  but  it  did  not  appear  that 
such  agreement  was  made  with,  or  known  of, 
by  the  plaintiff,  id.  So,  also,  where  the  an- 
swer alleged  that  the  injury  which  the  plaint- 
iff complained  of  resulted  from  his  own  negli- 
gence, but  did  not  state  facts  on  which  the 
court  could  adjudge  such  negligence  as  matter 
of  law.  Id. 

6.  Denial,  or  new  matter.— An  in- 
dorsement on  the  back  of  a  complaint,  "  All 
of  the  within  is  not  as  stated,"  and  signed  by 
the  defendant,  may  in  some  cases  constitute  a 
valid  answer.  Didier  v.  Warner,  1  Code  R. 
42.  The  answer  must  contain  either  a  general 
or  specific  denial  of  the  complaint,  or  a  state^ 
ment  of  new  matter  constituting  a  defense. 


MaUison  ▼.  Smith,  1  Rob.  706;  S.  0. 19  Abb. 
288 ;  McKyring  v.  BuU,  16  N.  Y.  (2  Smith), 
297,  307.  Where  the  complaint  was  for 
goods  sold  and  delivered,  and  the  answer 
alleged,  secondly,  that  plaintiiT  never  sold 
defendant  any  goods  which  had  not  been  paid 
for  by  him ;  and  thirdly,  if  the  plaintiff  ever 
sold  an^  goods  to  defendant,  they  were  sold 
on  credit,  and  not  to  be  paid  for  in  nine  years 
from  the  day  of  sale ;  hdd  bad,  and  struck 
out  as  not  amounting  either  to  a  denial  or 
statement  of  new  matter.  HamUton  v.  Hough, 
13  How.  14. 

c.  Answer  to  part.— An  answer  is  suffi- 
cient if  it  constitute  a  defense  or  counter- 
claim to  so  much  of  the  complaint  as  it  pro- 
fesses to  answer.  MtKyring  v.  BuU,  16  N. 
Y.  (2  Smith),  297,  307;  AUen  v.  Haskins,  5 
Duer,  332;  Kneedler  v.  Sternberg,  10  How. 
68.  But  if  it  assumes  to  answer  the  whole 
cause  of  action,  and  in  fact  only  answers  part, 
it  may  be  demurred  to.  Foster  v.  Hazen,  12 
Barb.  547 ;  Beach  v.  Barons,  13  id.  306 ; 
Thumb  V.  Walrath,  6  How.  196 ;  S.  0.  1  Code 
R.  N.  S.  316 ;  Willis  v.  Taggard,  6  How.  433 ; 
Nichols  V.  Dusenbury,  2  N.  Y.  (  2  Comst.), 
283 ;  Hotvk  v.  Pollard,  6  Blackf.  108 ;  Hid- 
ley  V.  Gro^ean,  id.  351.  If  to  answer  only  a 
part,  without  specifying  what  part,  it  is  suffi- 
cient if  it  denies  a  material  allegation  in  the 
complaint.  Cdfttit^Aam  v.  iSt»(e,  7  Blackf.  406. 
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[f  to  answer  only  a  spedfied  part,  it  is  can- 
fined  to  that  part,  though  in  reality  it  consti- 
tutes a  legal  defense  to  the  whole  action. 
CrosB  V.  TTateoM,  6  Blackf.  129. 

d.  It  should  specify  what  part.— 

The  answer  should  so  distinctly  specify  that 
portion  of  the  complaint  to  which  it  applies, 
that  the  court  can  at  once  see  what  it  coTers. 
Daviaan  t.  Sckennerham^  1  Barb.  480.  Where 
the  answer  assumed  to  be  to  the  whole  of  a 
complaint  for  assault  and  false  imprisonment, 
but  only  justified  the  latter,  it  was  hdd  bad  on 
demurrer.  Foster  t.  Hazen^  12  Barb.  547.  A 
party  cannot  answer  to  a  bill  of  particulars. 
Kreiss  v.  Seligmany  8  Barb. 439 ;  S.  0. 5  How. 
425,  sub  nom.  Knein  t.  SeUgmcm ;  SooveU  t. 
HaweU,  2  Code  R.  33. 

e.  nie  issues. — ^A  defendant  has  a  right 
to  consider  that  the  complaint  served  on  him 
is  the  only  one  he  is  required  to  answer,  and 
that  the  cause  is  to  be  tried  on  the  issues 
raised  by  his  answer  thereto.  Trowbridge  ▼. 
Didier,  4  Duer,  448;  Hughes  v.  Wood,  5  id. 
603  (n.);  Graham  v.  MeCoun,  5  How.  353; 
S.  G.  1  Code  R.  N.  S.  43 ;  LUtl^hn  v.  Munn, 
3  Paige,  280. 

/.  Justifioation.—In  actions  against  sev- 


eral defendants,  it  is  often  better  that  each 
defendant  answer  separately ;  e,  g.,  where  jus- 
tification is  relied  on  as  a  defense.  2  Saund. 
PL  &  Ev.  18,  19. 

g.  Dilatory  defenses  must  be  pleaded 

by  all,  and  be  common  to  all  the  defendants. 
Hurley  v.  Second  Building  Association,  15 
Abb.  206  (n.) 

h.  Action  against  executors.— In  an 

action  against  several  executors,  such  of  them 
as  first  appear,  or  are  first  served  with  process, 
may  answer,  and  thereby  preclude  their  co- 
executors  from  answering.  Salters  v.  Pruyn, 
15  Abb.  224.  But  the  plaintiff  waives  the 
irregularity  of  a  second  answer  by  such  co- 
executors,  by  not  returning  it,  or  by  not 
moving  to  strike  it  out.  id.  Where  there 
is  collusion  between  the  plaintiff  and  the 
executor  first  answering,  the  others  should 
obtain  leave  of  the  court  for  a  separate  an- 
swer, lb. 

*.  Denials. — An  answer  containing  a  gen- 
eral and  specific  denial  of  the  same  matter, 
is  bad  for  redundancy,  and  defendant  will  be 
compelled,  on  motion,  to  elect  which  he  will 
retam.  Dennison  v.  Dennison,  9  How.  246 ; 
Blake  v.  Eldred,  18  id.  240. 


n.  Denials,  How  Made. 


a.  A  general  denial  is  a  denial  of  all  the 
allegations  of  the  complaint  taken  together. 
A  specific  denial  is  a  denial  of  one  or  of  each 
allegation  taken  separately.  Mattison  v.  Smith, 
1  Rob.  706;  S.  C.  19  Abb.  288;  Dennison  v. 
Dennison,  9  How.  246 ;  Seward  v.  Miller,  6 
id.  312.  That  "the  defendant  denies  each 
and  every  allegation  of  the  complaint,"  is 
sufficient  as  a  general  denial.  Kellogg  y. Church, 
4  How.  339;  S.  G.  3  Code  R.  39;  Badde  v. 
Buckgaber,  3  Duer,  684. 

b.  Ghendral  denial  of  part.— ii^  seems 

that  an  answer  which  contains  a  general 
denial  of  each  and  every  allegation  of  the 
complaint,  except  certain  parts  therein  admit- 
ted, is  good.  ParshaU  v.  TiUou,  13  How. 
7 ;  Crenesee  Mutual  Insurance  Co,  v.  Moyni- 
hen,  5  id.  321 ;  SmUh  v.  WeOs,  20  id.  158 ; 
Wooden  v.  Waffle,  6  id.  145;  S.  G.  1  Gode 
R.  N.  S.  392.  The  word  "controverted,"  in 
connection  with  the  word  "denial,"  whether 
the  denial  be  general  or  specific,  requires  that 
the  answer  should  so  describe  the  allegations 
of  the  complaint  controverted,  that  any  per- 
son, of  intelligence  can  identify  them.  Matti- 
son  V.  Smith,  19  Abb.  288;  S.  G.  1  Rob.  706; 
e.  g,,  an  answer  which  denies  all  the  allega- 
tions which  are  contained  between  specified 
folios,  is  good  as  a  general  denial,  id.  Gae- 
sett  V.  Crocker,  9  Abb.  39.  An  answer  may 
contain  a  ^neral  denial  of  part  of  a  complaint, 
and  a  specific  one  of  the  remainder.  Blake  v. 
JSldred,  18  How.  240. 

c.  FrivolOXLS  denial. — An  answer  IS  not 
rendered  frivolous  by  the  use  of  the  words, 
the  defendant  "  says  that  he  denies,"  instead 
of  simply  the  defendant  "denies."  Chap- 
man V.  Chapman,  34  How.  281 ;  coi^ra,  Ar- 


thur V.  Brooks,  14  Barb.  533 ;  Blake  v.  EU 
dred,  18  How.  240. 

d.  Special  denial. — Where,  in  an  action 
for  goods  sold  and  delivered,  the  complaint 
alle§^  the  sale  and  the  indebtedness  of  the 
defendant  therefor,  and  the  answer  admitted 
the  sale,  but  alleged  that  it  was  on  a  credit  of 
six  months,  and  that  the  credit  had  not  ex- 
pired, held  to  be  a  special  denial.  Gilbert  v. 
Cram,  12  How.  455. 

e.  Insufficient  deniaL— An  answer, 

which,  instead  of  denying  the  allegations  of 
the  complaint,  contains  a  version  of  the  trans- 
action, which  is  partially  inconsistent  with 
such  allegations,  and  merely  implies  that 
such  allegations  are  controverted  or  justifies 
an  inference  that  such  is  its  effect,  is  not  a 
denial.  West  v.  American  Exchange  Bank, 
44  Barb.  176 ;  Wood  v.  Whiting,  21  id.  190. 
See  HamiUton  v.  Hough,  13  How.  14 ;  Isles  r. 
Tucker,  5  Duer,  393;  Loosey  v.  Orser,  4 
Bosw.  392 ;  Gilbert  v.  Cram,  12  How.  455. 
Where  an  answer  alleged  that  the  contract 
set  up  in  the  complaint  was  "incorrectly 
stated,"  and  also  contained  a  specific  denial 
of  several  parts  of  the  same,  without  any 
further  general  denial,  hdd,  that  the  agree- 
ment, except  those  parts  specifically  denied, 
was  admitted.  Lecy  v.  Bend,  1  £.  D.  Smith, 
169.  It  is  not  a  denial  to  answer  that 
he  "does  not  know  of  his  information,  or 
otherwise,  that  the  plaintiff  has  commenced 
the  action  in  the  complaint  mentioned."  Sayre  ' 
V.  Cushing,  7  Abb.  371. 

/.  Denial  of  any  knowledge,  etc.— 

An  answer  which  alleges  that  defendant  has 
no  knowledge  or  information  sufficient  to 
form  a  belief,  whether  the  allegations  of  a 
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eomplftint  wn  true,  Ibrms  s  eomplete  isioe. 
LwingsUm  v,  ITamm^r,  7  Bosw.  670 ;  Xetdbom 
T.  Zertga^  1  E.  D.  Smith,  554. 

g.  —  when  not  suffloient.— ^uch  »  de- 
nial may  be  stricken  out  on  motion,  as  sham, 
where  the  facts  alleged  in  the  complunt,  if 
true,  must  necessarily  be  known  to  defendant, 
or  where  he  must  be  deemed,  as  matter  of 
law,  to  have  notice  thereof,    unless  he  pve 
Qome  explanation  showing  his  good  faith  hi 
ihe  matter.  Edwards  v.  Lenty  8  How.  28; 
Ketcham  v.  Zerega,  1  E.  D.   Smith,  554; 
Kellogg  t.  Baker,  15  Abb.  287.    Or  has  the 
means  of  information.  Hance  y.  Bemmingy  1 
Code  R.  N.  S.  204;  S.  C.  2  E.  D.  Smith,  48, 
sub  nom.  HanCe  t.  Bumming.    Or  the  Jbct 
is  one  that  must  be  presumed  within  his 
knowledge.  Fates  ▼.  Micks,  12  How.  153. 
So,  where  the    answer   is  verified.    Shear- 
man V.  New  York  Central  Mills,  1  Abb.  187; 
Aflf'g  S.  C.  11  How.  269;  Chapman  v.  Pal- 
mer, 12  id.  38 ;  Fates  ▼.  Hieks,  id.  153.   Such 
a  denial  was  stricken  out  in  an  action  to  re- 
cover on  a  Judgment  where  the  defendant  had 
appeared  in  the  action  in  which  the  judgment 
gued  on  was  recovered.  Beebe  v.  Marvin,  17 
Abb.  194.    So,  in  an  itction  for  an  assault, 
where  this  form  of  denial  was  applied  to  the 
assault.  Biehardson  v.  WUtan,  4  Sftndf.  708. 
So,  where  defendant   admits  the  execution 
of  an  instrument,  but  adopts  this  form  of  de- 
nial as  to  its  contents.  Wesson  t.  Judd,  1 
Abb.  254.     He  is  entitled  to   an  inspection 
of  the  original  to  enable  him  to  answer,  id., 
and  is  not  presumed  to  recollect  the  date  or 
contents  of  a  written  instrument,  not  in  his  pos- 
session or  control,  and,  as  to  date,  may  deny 
knowledge.  Kellogg  v.  Baker,  15  Abb.  287. 
Such  a  denial  of  the  making  of  a  promissoiy 
note,  in  an  action  against  the  partnership  mak- 
ers, was  stricken  out.  Mott  v.  Bur9ieU,  1  Code 
R.  N.  S.  225 ;  S.  C.  Rev'd,  2  E.  D.  Smith,  50. 
In  an  action  on  a  bond  conditioned  to  be  void, 
if  the  plaintiff  recovered  judgment  against  C, 
and  executed  as  surety  by  defendant,  such  a 
denial  of  the   recovery  was    stricken    out. 
Hance  v.  Bemming,  1  Code  R.  N.  S.  204; 
S.  0.  2  E.  D.  Smkh,  48,  sub  nom.  Hance  v. 
Bumming.    Where  the  action  was  against  a 
partner  for  goods  sold  and  delivered,  such 
a  denial  of  the  sale  and    delivery  by  one 
partner,  although  verified,  was  stricken  out. 
Chapman  v.  Palmer,  12  How.  38.    So,  in  an 
action  founded  on  a  former  judgment,  recov- 
ered against  defendant,  such  a  denial  of  the 
judgment  Was  stricken  out.  Keiduan  v.  Ze- 
rega,  1  £.  D.  Smith,  553.    In  an  action  for 
false  imprisonment  on  process,  such  a  denial, 
that  defendants  caused  the  process  to  issue, 
was  stricken  out.  Lawrence  t.  Derby,  15  Abb. 
346  (n.) ;  S.  C.  24  How.  133.    So,  also,  such 
a  denial  of  the  indorsement  and  transfer  of  a 
note  by  defendant  was  stricken  out.  Faies  v. 
Hicks,  12  id.  153. 

h.  When  such  an  answer  sufficient. 

A  defendant,  sued  as  maker,  with  an  indorser 
of  a  promissory  note,  mny,  in  this  manner, 
deny  that  the  other  defendant  transferred  the 


aotid  to  plafntiir,  or  tfait,  #h«ii  lAfMh,  it  ^ 
dnly  presented  therefor.  Flood  v.  BegnMs, 
13  How.  112;  Shermans.  BmshneR,  7  id.  171 ; 
Thorn  V.  New  York  Cenirtd  MUls,  10  id. 
20;  Duncanr.  Lawrence,  6  Abb.  304;  S.  0 
3  Bosw.  103.  Where,  in  an  action  br  an  ad* 
ninistrator,  the  eomiAaint  alleged  the  detAH 
of  the  intestate,  iht  grantiBg  of  letters  to 
plaintiff  and  the  defen&nt's  indebtedBOss  f<Mr 
coal  sold  by  intestate  to  defendant,  an  answer 
allegtne  want  of  knowledge  or  information, 
etc.,  hSd  not  frivolons.  Morrcw  v.  Cougan,  3 
Abb.  328.  And,  altho«gh  defendant  may  hav« 
knowledge  enough  to  say  whether  or  not  ho 
purchased  the  coal,  still  he  may  be  ignorant 
of  the  death  oi  the  intestate,  or  as  to  tin 
granting  of  letters  to  the  plaintiff,  lb. 


«.  Party  bronght  in.— An  answer  of 

a  defendant,  brouj^t  in  by  a  supplemental 
complaint,  alleging  that  he  is  ignorant  of  the 
facts  admitted  by  the  answer  of  the  original 
defendant,  to  whose  interest  he  has  sncoeeded, 
does  not  put  in  issue  snch  fects.  Fcirhes^, 
Waller,  25  N.  T.  (11  Smith),  430;  S.  G.  25 
How.  166 ;  Aff 'g  S.  0. 4  BoBw.  475,  8id>  nom. 
Forbes  v.  Ijogan. 

j.  Action  on  note.— Iti  an  action  against 
the  makers  of  a  promissory  note  payable  to 
their  order,  an  answer  alle^ng  that  defend- 
ants never  indorsed,  or  delivered,  or  in  any 
way  transferred  the  note  to  plaintiffs,  and 
also,  that  defendants  have  no  icnowledse  or 
information,  etc.,  whether  or  not  the  plaint- 
ifib  are  the  lawfiil  owners  or  holders  of  said 
note,  held  frivolous.  Kamlah  t.  Salter,  6 
Abb.  226 ;  S.  0.  1  Hilt.  558 ;  conero,  6  Abb. 
226,  (n.);  Temple  \.  Murray,  6  How.  329; 
Snyder  v.  White,  id.  321;  Genesee  Mutual 
Ins,  Co.y . Moynihen, 5  id.  321.  See  also,  note 
section  247,  post. 

k.  Form  of  denying  a^^^  knowl- 
edge, etc. — An  answer  alleging  that  defend- 
ant has  not  '*  any  knowledge  or  information 
sufficient  to  form  a  belief,"  makes  a  complete 
denial.  Flood  v.  Beynojds,  13  How.  112; 
Leach  v.  Boynton,  3  Abb.  1,  3 ;  Townsend  v. 
Piatt,  id.  325;  Livingston  v.  Hammer,  7 
Bosw.  670.  It  seems,  that  a  denial  of  any 
knowledge  or  information  as  to  the  facts 
charged,  although  nothing  is  said  as  to 
'*  belief,"  is  sufficient.  Kingy,  Bay,  11  Pai^, 
236.  Where  an  answer  contains  an  allegation 
of  want  of  any  knowledge  or  information, 
which  is  for  any  cause  insufficient,  and  is 
folloired  by  a  further  all^tion  <*  and  there- 
fore he  denies,"  etc.,  the  latter  will  be  disre- 
garded. Chapman  v.  Palmer,  12  How.  38; 
Edwards  v.  Lent,  8  id.  28.  A  denial  '<for 
the  want  of  knowledge  sufficient  to  form  a 
belief,"  instead  of  "any  knowledge  or  in- 
formation," etc.,  is  not  sufficient.  Heye  v. 
Bolles,  33  How.  267 ;  S.  C.  2  Daly,  231 ; 
Edwards  v.  Lent,  8  How.  28 ;  Ketcham  t. 
Zerega,  1  £.  D.  Smith,  554.  It  seems,  that 
where  the  complaint  contains  absolute  and 
unequivocal  allegations,  supported  by  an  oath 
of  positive  knowledge,  and  the  answer  being 
only  on  "information  aoffleient,"  etc.,  the 
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defendant  is  bound,  on  modon,  to  sot  aside 
the  answer,  to  support  it  by  the  oath  of  a 
parfy  having  knowledge.  Tke  People  v.  Mc- 
Cumber,  15  How.  186;  S.  C.  27  Barb.  632, 
638,  (n.) ;  S.  C.  Aff'd,  18  N.  Y.  (4  Smith), 
315.  Aa  allegation  in  an  answer  that  a  de- 
fcndaiit  is  ignorant  of,  whether  or  not  the 
ftots,  ete.,  is  not  a  sufl^ient  denial.  Wood  v. 
Skmieh,  3  Oode  R.  152.  An  answer  contaiiH 
ing  the  allegation  that  ''defendant  is  not 
infon^ed  and  cannot  state  whether,'*  etc.,  is 
not  a  sufficient  denial.  £Uoh  ▼.  Markhamf 
20  Barb.  343.  So  of  an  allegation  that  de- 
fendant ''does  not  know  of  his  information  or 
otherwise."  Sof^e  y.  Gushing,  7  Abb.  371. 
This  form  of  answer,  vis.:  "want  of  any 
Ipiowledge  or  information  sufficient,"  etc.,  is 
one  peculiarly  proper,  where  the  defendant  is 
ignorant  of  the  fyctB  alleged,  which  he  canAot 
safely  deny,  and  is  not  bound  to  admit,  but 
must  verify  his  answer;  whether  the  answer 
is  verified  or  is  not,  does  not  affect  its  suffi- 
ciency as  to  form.  Snyder  v.  WMtey  6  How. 
321. 

I.  Denial  on  informatioa  and  belief. 

Whether  a  denial  may  be  made  on  informer 
lion  and  belief,  or  not.  See  HaduU  v.  Eich- 
ards,  3  £.  D.  Smith,  13;  S.  G.  Rev'd,  13  N. 
Y.  (3  Kern.),  138 ;  Blake  v.  Eldred,  18  How. 
240.  An  answer  will  be  insufficient  if  it  de- 
nies merely  upon  inlbrmation,  an  allegation, 
the  truth  or  felsity  of  which  is  within  the 
defendant's  own  knowledge.  Edwards  v. 
Lent,  8  How.  28.  In  ^enml,  a  defendant 
may  allege  that  his  denial  is  upon  informa- 
tion and  belief.  SackeU  y.  Havens,  7  Abb. 
371  fn.) 

m,  —  of  inoOTp^ratiOll.— In  an  action 
by  a  corporation  plaintiff,  an  answer  by  de- 
Tendant  that  he  "is  informed  and  believes" 
the  plaintiff  is  not  a  corporation,  does  not  put 
in  issue  the  fact  of  such  incorporation.  East 
Biver  Bank  v.  Sogers,  7  Bosw.  495. 

n.  Denial  on  belief! — An  action  which 
contained  a  denial  upon  "  belief"  only,  and 
not  on  information  and  belief,  was  Md  suf- 
ficient. Davis  V.  PoUer,  4  How.  155 ;  S.  C. 
2  Code  R.  99. 

0.  Denial  in  dii|jiinctive.— The  denial 

should  be  in  the  disjuctive,  and  under  the 
Code  of  1848  a  demurrer  was  sustained  to  an 
answer  which,  in  its  denial,  grouped  three  of 
the  plaintiff's  allegations  tc^ther,  so  that  one 
of  them  might  have  been  true  without  making 
the  answer  literally  untrue.  He  should  have 
denied  each,  if  he  wished  to  put  aU  in  issue. 
Hopkins  V.  Everett,  3  Code  R.  150 ;  S.  C.  6 
How.  159. 

"  Under  the  form  of  a  general  denial,  the 
answer  may  deny  all  the  allegations  in  the 
oomplaint  in  such  terms,  that  if  any  one  is 
true  the  denial  is  false;  or,  it  may  deny  spe- 
cifically such  allegations  as  the  defendant  in- 
tends to  controvert  on  the  trial.  But  it  is 
not  clear  that  anything  in  the  Code  warrants 
the  grouping  of  several  material  allegations, 
•ad  defying  thwi  as  an  pggv^gate  ia  tenM 


which  are  not  inconsistent  with  the  truth  of 
any  one  of  them."  Young  v.  Catlett,  6  Duer, 
437,  (443).  And  where,  in  an  action  against 
the  executrix  of  the  indorser  on  promissory 
notes,  she  answered,  "that  whether  or  not 
upon  the  maturity  of  the  notes  mentioned  in 
the  complaint,  the  same  were,  or  either  of 
them  was,  duly  presented  to  the  makers 
thereof  for  payment,  and  payment  thereof 
demanded  end  refused,  and  thereupon  said 
notes  duly  protested  for  nonpayment,  and 
notice  of  such  presentment,  reiusal  and  pro- 
test given  to  the  said  H.  L.,  this  defendant 
has  no  knowledge  or  information  sufficient  to 
form  a  belief.  It  was  said  that  this  denial 
resembles  what  was  known  under  our  former 
system  of  pleadings  as  a  "  negative  pregnant." 
It  was  a  denial  of  all  the  factS;  so  connected 
as  a  whole,  as  not  to  be  inconsistent  with  the 
truth  of  each,  separately  considered,  id.  So, 
where  the  complaint  alleges  a  breach  of  cove- 
enant  in  cutting  and  carrying  away  wood  and 
timber,  a  denial  that  defen(&nt  cut  and  car- 
ried away  any  wood  and  timber,  was  hdd  in- 
sufficient. Beach  V.  Barons,  13  Barb.  305. 
An  answer  that  denies  the  allegations. of  the 
complaint  conjunctively,  and  not  disjunctively, 
is  not  on  that  account  frivolous.  Lwingston 
V.  Hammer,  7  Bosw.  670. 

p.  Denial  in  alternatire.— Denial  must 

not  be  in  the  alternative.  Where  the  com-^ 
plaint  alleged  that  defendant  purchased  of  the 
plaintiff  a  quantity  of  goods ;  that  to  obtain 
said  goods,  and  to  defraud  the  plaintiff,  he  rep- 
resented that  he  was  in  flourishing  circum- 
stances and  was  worth  more  than  83,000 
over  and  above  all  his  debts;  that  such  rep- 
resentations were  false,  and  were  made  to 
obtain  possession  of  said  goods,  and  to  de- 
ceive the  plaintiff,  the  defendant  answered, 
denying  that  to  obtain  said  goods  and  to  de- 
ceive the  plaintiff  he  represented  to  plaintiff 
that  he  was  in  flourishing  circumstances,  or 
that  he  was  worth  more  than  83,000,  or  that 
the  representations  were  &lse,  or  made  for 
the  purpose  of  obtaining  said  goods.  On  mo- 
tion to  strike  out  part  of  this  answer,  the 
court  said  it  is  defective  as  denying  "  the  al- 
le^tions  in  the  altemative,  that  he  made 
this  representation,  or  that,  or  that,  or  that, 
and  thus  leave  it  uncertain  which  he  means 
to  deny."  Otis  v.  Boss,  8  How.  193 ;  S. 
C.  11  N.  Y.  Leg.  Obs.  343;  Corbin  v. 
George,  2  Abb.  465,' and  note  to  section  165, 
post 

q-  Denial  of  part  of  a  -cause  of 

action. — Where  the  complaint  alle^  a 
divisible  cause  of  action,  or  several  distinct 
causes  of  action,  the  defendant  may  deny  part, 
or  some,  or  one  of  the  cause  or  causes  of  ac- 
tion, and  leave  the  remainder  unanswered. 
Smith  v.  Sh^felt,  3  Code  R.  175 ;  Tracy  v. 
Humphrey,  id.  190;  S.  C.  5  How.  155 ;  WUUs 
Taggard,  6  How.  433 ;  G^enesee  Mutual  Ins.  v. 
Co.  V.  Moynihen,  5  id.  321 ;  Snyder  v.  White, 
6  id.  321.  Or  answer  it  by  any  other  defense 
or  defenses.  Longuforihy  v.  JBinaipp,  4  Abb. 
115. 
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ni  What  Allegations  Mat  be  Denied. 


a.  Indebtedness.  —  Where  an  answer^ 
irithout  denying  any  of  the  facts  stated  in  the 
complaint,  alleged  that  defendant "  denies  that 
the  said  pUintiff  is  entitled  to  the  sum  of 
money  demanded  in  this  action,  or  any  part 
thereof,"  held  bad.  Drake  t,  Cockcroft,  1  Abb. 
203 ;  S.  C.  10  How.  377 ;  4  £.  D.  Smith,34, 39. 

b.  Joint  ownership. — In  an  action  for 
an  unlawful  taking  x>f  property,  where  the  de- 
fendant anwers  that  the  plaintifts  are  not 
joint  owners  of  the  property,  such  ayerment 
IS  material,  and  is  new  matter,  requiring  a 
reply.  Walrod  y.  BenneU,  6  Barb.  144. 

c.  Value. — In  an  action  for  conversion  of 
personal  property,  the  value  of  the  property  is 
not  traversaole  matter,  and  must  be  proved, 
whether  denied  or  not.  Connoss  v.  Meir,  2  £. 
D.  Smith,  314  ;  McKensie  v.  Farrell,  4  Bosw. 
193 ;  HackeU  v.  Richards,  3  E.  D.  Smith,  13 ; 
S.  0.  Rev'd,  13  N.  Y.  (3  Kern.),  138 ;  Wood^ 
ruff  v.  Cookf  25  Baib.  505.  The  defendant 
may  always  prove  the  true  value  of  the  prop- 
erty on  the  trial,  id.  Contra,  Archer  v.  Bou- 
dinet,  1  Code  R.  N.  S.  372.  And  where  the 
complaint  on  a  note  ^ves  credit  for  part  pay- 
ment, that  is  not  an  issuable  fkct.  Hodgins  v. 
Hancock,  14  Mees.  k  Wels.  120. 

In  an  action  for  goods  sold  and  services 
rendered,  an  answer,  which  denied  the  value 
of  the  services,  was  held  to  raise  a  material 
issue.  Gregory  v.  Wright,  11  Abb.  417.  An 
allegation  of  value  need  not  be  denied.  Me- 
Kensie  v.  Farrell,  4  Bosw.  193. 

d.  Amount  of  damages.— In  a  oom- 

plunt  for  breach  of  covenant,  an  allegation  of 
the  amount  of  damages  is  not  the  proper  sub- 
ject of  a  denial,  and  the  defendant  does  not 
admit  the  amount  alleged,  by  neglecting  to 
deny  it.  Hackett  v.  Bichards,^^  E.  D.  Smith, 
13.  It  seems  that  even  in  case  of  default,  the 
plaintiff  must  prove  the  amount  of  damages, 
or  take  judgment  for  a  mere  nominal  sum.  id. 
Gilbert  v.  Bounds,  14  How.  46. 

«.  Conclusionof  law.— An  answer  that 
defendants  are  not  *'  indebted  in  manner  and 
form  as  in  the  complaint  alleged,"  is  a  denial 
of  a  conclusion  of  law,  and  is  always  insuffi- 
cient. Pierson  v.  Cooley,  1  Code  R.  91.  Ex- 
cept where  plaintiff  states  in  general  terms  as 
his  cause  of  action,  that  defendant  is  indebt- 
ed to  him ;  in  such  case  the  indebtedness  is 
an  issuable  fact.  Morrow  v.  Cougan,  3  Abb. 
328.  And  an  answer  of  not  indebted,  is  suffi- 
cient. Anonymous,  2  Code  R.  67. 

/.  Q-iving  of  note.— An  allegation  in  an 
answer,  that  defendant  never  gave  the  note  to 
plaintiff,  is  a  denial  of  the  allegation  in  the 
complaint,  that  defendant  made  the  note,  so 
far  as  making  includes  delivery,  and  also  of 
the  further  idlegation  that  the  defendant  de- 
livered the  note  to  plaintiff.  Sawyer  v.  War^ 
ner,  15  Barb.  282. 

g.  Circumstanoes  of  aggravation 

in  actions  for  assault  are  not  traversable. 
Gilbert  v.  Bounds,  14  How.  46.  Allegations 
of  special  damages  are  not  traversable.  Mohny 


v.  Dows,  15  id.  261 ;  S.  C.  Aff'd,  2  Hilt.  247. 
Unless  they  are  the  eist  of  the  action.  Penring 
v.  Harris,  2  Mood.  £  Rob.  5. 

h,  FldudaTy  chaxaoter.— An  answer 

which  admits  the  debt,  but  denies  the  alleged 
fiduciary  character  of  the  defendant,  is  unau- 
thorized. WooDKUFF,  J.  Wood  v.  Henrv,  40 
N.  Y.  (1  Hand),  124. 

«'.  Every  teuct  impliedlv  ayerred  in 

the  complaint  may  be  traversed  by  the  answer, 
the  same  as  if  it  were  expressly  averred. 
Prindle  v.  Caruthers,  15  N.  Y.  (1  Smith;, 
425 ;  BeUinger  v.  Craigue,  31  Barb.  534.  See 
also,  41  N.  Y.  (2  Hand),  116;  Hedght  y. 
Holley,  3  Wend.  258 ;  Chambers  v.  Jones,  11 
East.  406;  Lord  y.  Chesebrough,  4  Sandf. 
697;  S.  C.  1  Code  R.  N.  S.  322.  And,  U 
seems,  that  if  not  so  traversed,  it  is  admitted. 
Anable  v.  Steam  Engine  Co,  16  Abb.  286;  S. 
C.  Aff'd,  25  N.  Y.  (11  Smith),  470,  sub  nom. 
Anable  v.  Conklin, 

j.  Trespass.— Where  the  complaint  al- 
leges a  trespass  by  defendant  on  a  partibular 
day,  if  the  answer  alleges  an  act  of  his  done 
on  a  previous  day,  as  a  josUfication,  it  should 
traverse  the  commission  of  the  trespass  on 
any  other  day  than  the  one  mentioned  in  the 
answer.  HoUiday  v.  Noble,  1  Barb.  153.  The 
place  where  a  trespass  is  alleged  to  have  been 
committed  is  material,  and  must  be  proved  a& 
laid.  Dorman  v.  Long,  2  id.  214.  Therefore, 
may  it  not  be  denied  ? 

k.  Negligence. — Whore  the  complamt 
in  an  actionfor  damages,  caused  by  the  negli- 
eence  of  the  defendant  in  leaving  an  open 
ditch  in  a  highway  unguarded,  all^^  tnat 
the  plaintiff  fell  into  it  *'  without  any  fault  or 
want  of  care  on  his  part,"  an  answer  deny- 
ing that  the  plaintiff,  *' without  any  fault  or 
want  of  care  on  his  part,  did  fall  therein," 
was  held  to  put  in  issue  both  the  falling  and 
the  exercise  of  proper  care  by  plaintiff.  Wall 
v.  Buffalo  Water  Works  Co.  18  N.  Y.  (4 
Smith),  119;  Livingston  v.  Hammer,  7  Bosw. 
670. 

h  Written  instrument.— What  is  the 

true  intent  and  meaning  of  a  written  instru- 
ment, is  not  matter  of  intrinsic  averment,  but 
in  cases  where  (here  is  no  latent  ambiguity, 
depends  on  the  instrument  itself,  and  an  aver- 
ment which  contradicts  the  language  of  the 
instrument  cannot  be  made.  United  States 
y.  Thompson,  1  Gall.  388.  Thus,  where  the 
complaint  alleees  the  execution  of  a  bond 
setting  forth  the  condition,  etc.,  and  alleges 
the  execution  of  a  mortgage  as  collateral  se- 
curity for  the  same  debt, "  with  the  same  con- 
dition as  the  said  bond,"  an  answer  alleging 
the  words  of  the  condition  as  stated  in  the 
complaint,  and  averring  that  it  is  not  con* 
tained  in  the  mortgage,  is  not  a  denial  that 
such  was,  in  substance^  the  condition  of  the 
mortgage.  The  correct  method  for  defendant 
to  have  brought  the  question  which  he  wished 
to  raise  before  the  court,  was  to  set  out  the 
mortgage  verbaitim,  and  then  to  have  stated 
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the  matter  of  aTt>idaiice,  which,  upoB  his  oon-> 
siruction  of  the  mortgage,  would  naye  barred 
the  action ;  or  he  misht  have  denied  the  eze- 
cation  of  the  alleged  mortgage.  Either  of 
these  methods  would  have  raised  the  question 
of  law  arising  upon  the  instrument ;  but  an 
averment  that  a  certain  clause  is  not  contained 
In  the  mortgage,  without  giving  its  actual  lan- 
guage, does  not  afford  sufficient  data  for  de- 
termining its  legal  effect.  Diman  v.  Dunn,  15 
N.  Y.  (1  Smith),  498 ;  Rev'g  S.  C.  8  How.  16, 
sub  nom.  Dimon  v.  Bridges. 

m.  Orounds  of  belief. —As  the  aver- 
ment of  plaintiff's  belief  is  not  traversable,  a 
statement  of  its  ^unds  is  immaterial ;  such 
an  averment  is  equivalent  to  an  averment  of  the 
facts  upon  belief.  Badway  v.  MfUher,  5  Sandf. 
654 ;  Howell  v.  Fraset,  o  How.  221 ;  S.  0.  1 
Code  R.  N.  S.  270. 

M.  Incorporation. — Parties  who  make 
contracts  with  a  corporation  de  facto,  cannot 
afterwards  deny  its  legal  existence.  White  v. 
Boss,  15  Abb.  o6 ;  Ecut  Biver  Bank  v.  Bogers, 
7  Bosw.  494.  See  ante,  note  to  §  142.  Thus, 
in  an  action  by  a  corporation  de  facto  against 


one  of  its  members,  to  recover  monthly  dues, 
or  against  a  party  dealing  with  it,  the  de- 
fendant is  not  permitted  to  allege  that  it  is 
not  also  a  corporation  de  jure  at  the  com- 
mencement of  the  suit.  Mechanic^  Building 
Association  v.  Stevens,  5  Duer,  676.  So, 
where  an  action  is  by  a  foreign  corporation,  to 
recover  moneys  loaned  in  this  State,  the  de- 
fendant is  -not  permitted  to  allege  that  the 
plaintiff  was  precluded  from  making  such  loan 
by  the  terms  of  its  charter.  Where  it  is  a 
simple  question  of  capacity  to  contract,  aris- 
ing either  on  a  question  of  regularity  of  or- 
ganization, or  of  powers  conferred  by  the 
charter,  a  party  who  has  had  the  benefit  of 
the  contract,  cannot  question  its  validity  in 
an  action  founded  upon  it.  Steam  Navigation 
Co,  v.  Weed,  17  Barb.  378. 

0.  Fraud. — A  positive  denial  of  fraud  in 
an  answer  will  not  prevail  against  admissions, 
in  the  same  pleadmg  of  facts  which  show 
that  the  transaction  was  fraudulent.  Bobinson 
V.  Stewart,  10  N.  Y.  (6  Seld.),  189;  Storer  v. 
Coe,  2  Bosw.  662 ;  Manice  v.  New  York  Dry 
Dock  Co,  3  £dw.  Ch.  R.  143. 


rV.  Defensbs  of  which  Evidencb  mat  be  Given  Under  a  General 

Denial. 


a.  In  an  action  for  serrioes,  the  de- 
fendant, under  a  general  denial,  may  prove 
that  he  was  never  indebted  at  all,  or  that  the 
services  were  rendered  as  a  gratuity,  either  as 
to  the  whole  or  in  part,  or  that  the  plaintiff 
himself  had  fixed  a  less  price  for  their  value 
than  he  claimed  to  recover,  or  that  he  owed 
less  than  was  claimed,  or  payment  to  plaintiff 
on  acoooot.  Qum  v.  lAoud,  41  N.  T.  (2  Hand), 
349 ;  Sehermerhom  v.  Van  Allen,  18  Barb. 
29.  Or  any  other  facts  which  controvert  a 
material  allention  of  the  complaint.  Andrews 
y.  Bond,  16  Barb.  633. 

6.  Conversion. — ^In  an  action  for  conver- 
sion of  property,  a  general  denial  puts  in  issue 
both  the  conversion  and  the  plaintiff's  title, 
and  under  it,  evidence  to  disprove  the  plaintiff's 
title  is  admissible.  Bobinson  v.  Frost,  14 
Barb.  536.  This  seems  donbtful.  See  Ely  v. 
Ehle,  7  N.  Y.  (3  Gomst.),  506 ;  Jacobs  v. 
Bemsen,  12  Abb.  390;  S.  G.  35  Barb.  384; 
S.  0.  Aff'd,  36  N.  Y.  (9  Tiff.),  668;  3  Trans. 
App.  129 ;  33  How.  618 ;  Beaty  v.  Swarthout, 
32  Barb.  293.  In  an  action  to  recover  dama- 
ges fbr  a  wrongful  conversion  of  property,  the 
complaint  alleged  that  at  the  time  of  the  oon- 
version  the  plaintiff  was  the  owner,  and  enti- 
tled to  the  immediate  possession  of  said  prop- 
erty. The  answer  (inter  alia)  denied  that  at 
the  time  of  the  alleged  conversion,  the  plaintiff 
was  the  owner  and  entitled  to  the  immediate 
possession  thereof.  Held,  that  plaintiff's  title 
was  put  in  issue,  and  that  it  was  competent 
for  defendant  to  show  title  vested  in  a  third 
person.  Davis  v.  Hoppock,  6  Duer,  254. 

c.  £|eotment. — ^In  an  action  of  eiectment, 
the  delendant  may,  ander  a  general  denial,  in- 
trodnoe  erideoce  to  show  title  out  of  plaiatifi^ 


and  in  a  third  person,  at  the  commencement 
of  the  action.  Baynor  v.  Timerson,  46  Barb. 
518. 

d.  Trespass. — ^Where  the  complaint  is  in 
the  usual  ibrm  of  an  action  of  trespass  on 
land,  under  a  general  denial,  the  plaintiff's 
title  is  to  be  t^en  as  admitted.  Squires  v. 
Seward,  16  How.  478 ;  AUhause  v.  Bice,  4  E. 

D.  Smith,  347.  And  see  Ferris  v.  Brown,  3 
Barb.  105. 

e.  Quantum  meruit.— Where  the  ac- 
tion is  simply  for  a  quantum  meruit,  evidence 
may  be  given  under  a  general  denial,  to  show 
that  the  work  was  unskillfully  performed,  or 
was  worth  less  than  claimed.  Baymond  v. 
Bichardson,  4  £.  D.  Smith,  171 ;  Bellinger  v. 
Craigue,  31  Barb.  534 ;  S.  G.  approved,  41  N. 
Y.  (2  Hand),  116.    See  Tnmble  v.  StUweU,  4 

E.  D.  Smith,  512.  Where  for  the  contract 
price  the  rule  is  otherwise.  Kendcdl  v.  VaUejo, 
1  Gal.  371. 

/.  Seduction. — In  an  action  for  seduction, 
matters  in  mitigation  of  damages,  not  offered 
as  a  defense  to  the  action,  may  be  given  in 
evidence  without  being  pleaded.  Travis  v. 
Barger,  24  Barb.  614. 

g*  Assault,  etc.— ^  for  assault  or  fitlse 
imprisonment.  Hays  v.  Benyman,  6  Bosw. 
679.  It  seems,  that  matters  m  mitigation  of 
damages  are  to  be  regarded  as  a  pvtial  de- 
fense, and  must  therefore  be  pleaded.  Foland 
V.  Johnson,  16  Abb.  235.  But  where  such 
matters  cannot  be  pleaded,  it  seems,  they  may 
be  given  in  evidence  without  being  pleaded. 
Kneedler  v.  Stembergh,  10  How.  68;  Dunk^ 
V.  Snyder,  17  Barb.  561. 

h.  Slander. — ^In  an  action  for  slander, 
evidence  of  the  plaintiff's  general  bad  charao- 
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ter  may  be  given  under  a  general  denial. 
Anonymousy  8  How.  434;  wntre^  Anowy- 
mouSy  6  id.  160. 

•'.  Malicious  prosecntlon.— In  an  ac- 
tion for  malicious  prosecution  and  false  impris- 
onment, where  the  complaint  alleged  want  of 
probable  cause,  held,  that  a  general  denial  put 
m  issue  that  fact.  Bost  v.  Harris,  12  Abb. 
446;  Madde  t.  Buckgaher,  3  Duer,  684; 
Simpson  t.  McArthur,  16  Abb.  302,  (n.) 

j.  Keeping   daiigeroas   doe.  — So» 

where  the  complaint  in  an  action  for  Keeping 
a  ferocious  doe,  alleged  that  defendant  knew 
the  dog  to  be  ferocious,  a  general  denial  was 


hM  saffleietit  to  admit  erideiioe  showing  the 
defendant's  want  of  knowledge  as  to  that 
fiK^.  Bogan  t.  Shmrpe,  7  Car.  A  Payne,  755. 

k'  Rulo. — ^The  general  denial  allowed  by 
the  Code,  oorresponds  very  nearly  with  the  gen- 
eral issue  in  actions  of  assumpsit  and  of  debt 
on  simple  contract  at  common  law.  McKyring 
T.  BuU,  16  N.  Y.  (2  Smith),  297.  Its  effect 
is  to  cast  the  burden  of  proof  on  the  plamtiff, 
and  if  the  necessary  CTidenoe  is  giren,  and 
the  answer  contains  only  the  general  denial, 
the  pUuntiff  is  entitled,  of  course,  to  a  ver- 
dict or  Judgment.  Teocier  ▼.  Gouin,  5  Duer, 
389. 


V.  What  Defenses  Caxnot  be  Proved  Under  a  General  Dental. 


a.  Ck)nfes8ion  and  avoidance.— No 

defense  which  confesses  and  avoids  the  cause 
of  action,  can  be  given  in  evidence  as  a  defense 
under  a  general  issue.  McKyring  v.  BuU,  16 
N.  Y.  (2  Smith),  297,  (304).  Where  the 
complaint  alleges  a  cause  of  action,  existing 
by  virtue  of  a  particular  statute,  an  objection 
to  the  validity  of  such  statute,  which  is  not 
apparent  upon  the  act  itself,  cannot  be  taken 
under  a  general  denial;  it  should  be  distinctly 
set  forth  m  the  pleading.  Darlington  v.  Mayor, 
etc,  of  New  York,  31  N.  Y.  (4  Tiff.),  164 ; 
S.  0.  28  How.  352 ;  Aff*g,  2  Rob.  274. 

h.  Legal  capacity  to  sue.— Under  a 

general  denial  the  defendant  cannot  insist  that 
plaintiff  has  not  legal  capacity  to  sue,  where 
that  fact  does  not  appear  on  the  face  of  the 
complaint.  DiUaye  v.  Parks,  31  Barb.  132; 
(kUifomia  Steam  Naingation  Co,  v.  Wright, 
8  Cal.  585.  Or,  that  there  is  a  defect  of 
parties  plamtiff.  Abbe  t.  Clark,  31  Barb. 
238. 

c.  Trespass. — So,  in  an  action  of  trespass, 
that  he  had  license  to  enter  upon  the  premises 
of  another.  Haight  T.  Badgdey,  15  Barb. 
499. 

d.  Conversion.— In  an  action  for  con- 
Version  of  property,  under  a  general  denial, 
the  defendant  cannot  show  a  license.  Bea^  v. 
Swarthout,  32  Barb.  293. 

Under  a  general  denial  to  a  complaint  in  an 
action  for  conversion  of  property,  the  defend- 
ant cannot  show  that  he  has  a  special  property 
in  the  goods.  Graham  v.  Harrower,  18  How. 
144.  See  Gibert  v.  Peteler,  38  N.  Y.  (11 
Tiff.),  165.  In  such  a  case  it  cannot  be 
proved  on  the  trial  that  one  of  the  defendants, 
as  sheriff,  had  levied  upon  the  property  in 
suit  before  the  plaintiff  claimed  title  thereto, 
id.  Defense  in  actions  for  false  imprison- 
ment. BrtAon  V.  Chadsey,  39  Barb.  253, 
(263). 

e,  UstLry  and  other  defenses  is  a 

defense  not  available  on  the  trial  imless  al- 
teg^  in  the  answer.  Morford  v.  Ikmis,  28 
N.  Y.  (1  Tiff.),  481 ;  Fay  v.  GHmsteed,  10 
Barb.  321 ;  Gould  v.  Segee,  5  Duer,  260.  So, 
payment.  Fidd  v.  Mayor,  etc.  of  New  York, 
6  N.  Y.  (2  Seld.),  189;  Texier  v.  Gouin,  5 
Duer,  38^,  (392);   CaUana  ▼.  Packer,   21 


Barb.  275.  So,  with  part  parment.  McKy* 
ring  v.  BuU,  16  N.  Y.  (2  Smith),  297.  Cover- 
ture. Castree  v.  Gavtue,  4  E.  D.  Smith,  425. 
That  the  time  for  payment  has  been  extended 
and  has  not  expired.  NeweU  v.  Salmons,  22 
Barb.  647.  That  there  has  been  an  award  or 
recoveiT  for  the  same  cause.  Brcunll  v.  Is  ham, 
12  N.  Y.  (2  Kern.),  17  ;  Hendricks  v.  Decker, 
35  Barb.  298.  Illegality  in  the  contract. 
Potts  V.  ^MkfTOir,  3  Dowl.  P.  0. 680.  So,  any 
statuable  illegality.  Bamet  v.  Glassop,  3  id. 
625.  Any  defense  which  confesses  and  avoids 
the  cause  of  action.  McKyring  v.  Bmll,  16 
N.  Y.  (2  Smith),  297.  The  incorporation  of 
a  domestic  corporation  plamtiff.  ^ast  Biver 
Bank  v.  Bogers,  7  Boew.  493;  Bank  of  Gen- 
esee V.  Paichim  Bank,  13  N.  Y.  (3  Kem.),  309. 
Overruling  Stoddard  v.  Onondaga  AnmmaX 
Conferetuse,  12  Barb.  576.  Not  so  of  foreign 
corporation.  WaterviUe  Manufacturing  Co. 
V.  Bryan,  14  Barb.  182 ;  ante,  note  §  140 
That  the  plaintiff  is  not  the  real  party  in 
interest.  Jackson  v.  Whcdan,  1  B.  D.  Smith, 
141.;  S.  C.  3  Code  R.  186 ;  Savage  t.  Com 
Exchange  Fire  and  Inkmd  Nanigation  Ins, 
Co.  4  Bosw.  2;  Westen>eU  ▼.  AUoock,  3  E. 
D.  Smith,  243.  That  the  suit  was  com- 
menced before  the  cause  of  action  accrued. 
SmUh  V.  Holmes,  19  N.  Y.  (5  Smith),  271. 

/.  Joint  ownership. — ^The  objection  that 
the  plaintiffs  are  not  joint-owners  in  an  action 
for  an  unlawHil  takme  of  property.  Wairod 
V.  Bennett,  6  Barb.  144. 

g-  Services. — In  an  action  for  ser^ces 
that  the  work  was  done  in  an  unworkmanlike 
manner.  KendaU  v.  Vatl^,  I  Cal.  371.  But 
where  the  action  is  upon  a  quemium  meruit, 
th^  rule  is  otherwise.  Awmond  v.  Bichardson, 
4  E.  D.  Smith,  171.  See,  also,  Laraway  v. 
Perkins,  10  N.  Y.  (6  Seld.),  371;  BeUinger  v. 
Craigue,  31  Barb.  537 ;  S.  0.  approved,  41  N. 
Y.  (2  Hand),  116. 

A.  Mortgage. — ^That  the  mortgage  has 
been  foreclosed,  the  mortgaged  property  sold, 
and  a  part  of  the  mortga^  debt  thereby  paid, 
is  not  available  to  the  insurer,  as  a  partial 
defense  to  an  action  on  the  policy,  when  it 
is  not  set  up  as  such  by  answer.  Grosvenar 
V.  AtlanHc  Fire  Insurance  Co.  cf  Brooklyn, 
1  BoBW.  469. 
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i,  A  cAalm  of  reeoapnent  must  be  set  up 
in  the  answer.  Crane  r.  HardmoHy  4  S.  D. 
Sioith,  448 ;  Starp  r.  Hmlmtty  id.  464. 

>.  In  aotioiis  for  assault,  etc.— Facts 

constituting  »  partial  justification,  or  facts 
in  mitigation  of  damages,  must  be  pleaded. 
Foland  ▼.  Johnsan^  16  Abb.  235. 

k.  Bate  oi  disooimt.— And  also  fiusts 

arising  out  of  the  prorisions  of  the  laws  of 
1839,  eh.  325,  §  3,  prohibiting  banks  from 
paying  out  upon  a  loan  or  discount,  any  bills 
not  reoeiyed  by  them  at  par.  Codd  t.  Bathr 
bane,  19  N  Y.  (5  Smith),  37. 

t'  Contract. — A  plea  of  nan  est  factum 
does  not  admit  eyidence  of  a  mutual  abandon- 
ment of  the  contract  by  the  parties,  or  of  the 
non-performance  by  the  plaintiff  of  conditions 


precedent.  Lmrxmay  t.  P«ribJN9, 10  N.  T.  (6 
Seld.X  371. 

m.  Jtustifioation.— In  an  action  agamst 
a  conductor  upon  a  ndfaroad,  and  his  assist-* 
ants,  for  assaidt,  etc.,  in  forcibly  ejecting  a 
passenger  firom  the  cars,  they  cannot  avail 
themseWes  of  the  fhet,  that  at  the  time,  there 
existed  certain  regulations  of  the  company, 
and  that  the  injury  complained  of  was  done  m 
conformity  with  such  regulations,  unless  that 
defense  has  been  set  up  by  answer.  Pier  v. 
JFVndk,  29  Barb.  170. 

n.  Q^neral  rule. — ^Under  a  general  de« 
nial,  a  distinct  affirmatrre  defense  cannot  be 

g'ven  in  CTidence.    A  party  in  such  case,  is 
Dited  to  a  oontndietion  of  the  plaintiff's 


proof,  and  to  the  disproval  of  his  ease.  Baaitif. 
T.  SwoHhamt,  32  Barb.  293. 


VI.  Defenses  undeb  certain  Denials. 


a.  Denial  that  tarty  is  the  lawful 

holder  of  note. — An  answer  which  ayers 
that  the  plaintiff  is  not  the  lawful  holder  and 
owner  of  the  note  mentioned  in  the  complaint, 
is  sufBcient  to  admit  evidence  that  the  pUintiff 
is  not  the  owner  or  holder.  Sedeu  v.  EngeU^ 
13  N.  Y.  (3  Kern.),  642;  Rev'g  S.  C.  17 
Barb.  530 ;  Braum  ▼.  Bychman,  12  How.  313 ; 
Hatch  T.  Peet,  23  Barb.  575;  not  contrary  to 
WkUe  T.  iSjpencer,  14  N.  T.  (4  K<Nn.),  247. 
h.  —paJrty  ininterest.— Answer  alleging 

that  A.  B.  is,  but  that  the  plaintiff  is  not,  the 
real  party  in  interest,  is  not  frivolous.  Arra$tr 
gaU  ▼.  Frazer,  2  HUt.  244. 

c.  —owner  and  holder  of  note.— In 

an  action  en  a  promissory  note  which  the 
complaint  averred,  was  made  and  indorsed  by 
the  defendant,  and  also  that  the  plaintiff  was 
the  lawful  owner  and  holder  of  it,  the  an- 
swer contained  only  a  denial  that  the  plaintiff 
was  such  owner  and  holder,  kMy  that  this, 
owing  to  the  peculiar  form  of  the  complaint, 
was  not  a  denial  of  a  conclusion  of  law,  but  of 
an  issuable  fiK^.  McKnight  v.  Hunty  3  Duer, 
615;  HuU  V.  Wheeler,  7  Abb.  412;  Jlf^ero* 
paliian  Bank  v.  Lard,  1  id.  185;  S.  G.  4 
Duer,  630 ;  an^,  203,  a. 

d.  Denjing  the  erifitanoe  of  a  oon>- 

traot. — Where  the  complaint  alleges  a  cen- 
trist which  would  be  void  if  not  in  writing, 
but  does  not  expressly  allege  that  it  is  so,  an 


answer  which  merely  denies  the  existence  of 
any  contract  is  sufficient.  Lwingstan  v.  Smith, 
14  How.  490;  Amburger  v.  Jfomn,  4  £.  D. 
Smith,  393 ;  OhampUn  v.  Parish,  11  Paige, 
405.  See,  also,  J7a^^v.Cftael,  34  Barb.  186, 
191.  In  such  cases,  when  there  is  in  fact  a 
contract,  although  not  of  anv  binding  force, 
many  might  hesitate  to  verify  an  answer  al- 
leging that  no  contract  existed ;  in  that  case, 
an  answer  aHeginc  that  the  contract  men* 
tioned  in  the  complaint  was  not  in  writing,  or 
not  subscribed,  as  the  case  may  be,  would  be 
a  complete  defense,  and  perhaps  the  better 
mode  of  stating  it.  id ;  Mid  citing,  Ckufine  v. 
Qraham^  2  Paige,  177;  Ontimo  Bank  t. 
2200^3  id.  478;  Hanis  v.  Kmckerbmcksr,  6 
Wend.  638. 

e.  ConsideratiOIL-^In  an  action  in  ma 
sumpsit,  an  answer  averring  that  the  promise 
alleged  in  the  complaint  was  a  promise  to  an- 
swer for  the  debt  and  default  of  another;  that 
there  was  no  agreement  in  writing,  stating  the 
consideration ;  that  the  promise  was  contained 
in  a  written  memorandum,  as  follows:  "I 
hereby  W'ee  to  see  you  paid  within  three 
months  from  the  date  hereof,  the  amount  of 
5r,  due  vou  on  account  of  A.  Signed,  etc.,** 
was  hda,  on  demurrer  to  be  sufficient,  without 
denying  that  there  was  any  other  considera- 
tion for  the  promise.  Clancy  v.  Piggott,  2 
Ad.  &  £.  473 


VII.  New  Matter. 


a.  Definition  of. — ^New  mi  ^er  is  that 
which  admits  the  cause  of  action  alleged  in 
the  complaint,  yet  constitutes  a  defense  to  the 
same.  Gilbert  v.  Cram,  12  How..  455 ;  Badde 
V.  Ruckgaber,  3  Duer,  684 ;  BrcuiU  v.  laham, 
12  N.  Y.  (2  Kern.),  17 ;  Bellinger  v.  Craigue, 
31  Barb.  534;  S.  C.  approved,  41  X.  Y.  (2 
Hand),  116 ;  Carter  v.  Kaezleu,  14  Abb.  147 ; 
S.  C.  9  Bosw.  583 ;  Walrad  v.  Beimett,  6 
J  arb.  144. 

6.  What  ie  not. — Matter  w  oh  mere- 
ly negates  the  essential  allegations  of  the  com- 
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plaint,  or  states  circumstances  which,  if  testi- 
fied to  by  credible  witnesses,  Would  disprove 
them,  is  not  new  matter.  Eaddey.BMckgaber, 
3  Duer,  684;  e,  g.,  in  an  action  for  maficions 
prosecution  and  fiUse  imprisonment,  where 
the  complaint  alleged  want  of  probable  cause, 
a  statement  of  fikSts  in  the  answer,  to  diow 
the  existence  of  such  cause,  is  not  new  matter, 
but  only  evidence  that  such  allegation  is  un- 
true, VIS. :  the  want  of  probable  caufe.  id« 
Rost  V.  Harris,  12  Abb.  446. 
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e.  AxMon  on  note. — ^In  an  action  on  a 
promisaoiy  note,  where  the  complaint  alleged 
that  the  note  had  not  been  paid,  an  answer 
which  alleged  payment,  was  held  not  to  set 
up  new  matter  requiring  a  reply  (a  reply  to 
new  matter  in  the  answer  was  then  required 
by  the  Code).  The  ground  of  the  decision 
was  that  the  allegations  in  the  complaint  of 
Bon-f»ayment»  and  if  payment  in  the  answer 
constituted  a  complete  issue.  Van  Giettm  t. 
Van  Gieson,  12  Barb.  520 ;  S.  G.  Aff 'd,  10 
N.  Y.  (6  Sold.),  316 ;  also  McKyrmg  t.  BuO. 
16  N.  Y.  (2  Smith),  297,  304. 

d.  Subject  of  former  suit.— A  defend- 
ant may  set  up  as  a  defense  matter  which  is 
the  subject  of  a  prior  and  still  pending  action 
between  the  same  parties,  and  he  will  not  be 
required  to  elect  on  whush  he  will  rely,  his 
action  or  his  defense;  e.  p.,  A.  sued  B. ;  after 
that  B.  sued  A.,  on  a  demand  which  fell  due 
after  A.'s  action  was  commenced,  and  A.  set 
up  in  his  answer  to  B.'s  suit,  the  cause  of  ac- 
tion on  which  his  suit  was  brought,  as  a 
counterclaim;  Mdj  that  A.  could  not  be 
compelled,  at  that  stage  of  the  suits,  to  elect 
to  prosecute  his  claim  in  only  one  of  such 
suite,  and  abide  by  such  election.  FMtr  ▼. 
Bead,  15  How.  236;  S.  06  Duer,.  697; 
2/^e  T.  i^MidiM^,  4  E.  D.  Smith,  285.  This 
rule  applies  to  a  set-off,  even  if  the  prior  action 
has  progressed  to  a  verdict.  Naylor  v.  Schenek, 
3  £.  D.  Smith,  138.  Although  the  plaintiff 
in  the  latter  action,  has  paid  the  money  into 
court  in  the  former  action.  lb. 

e.  New  matter  must  be  pleaded.— 

An  answer  must  distinctly  aver  all  those 
fiMste  which,  when  the  plaintiff's  case  is  ad- 
mitted or  proved,  the  aefendant  must  prove 
in  order  to  defeat  a  recovery.  Ta/ylor  v.  Bich- 
ards,  9  Bosw.  679 ;  Dennis  v.  Snell,  54  Barb. 
411 ;  S.  C.  34  How.  467 ;  50  Barb.  95 ;  CatUn 
V.  Ounter,  1  Duer,  266;  S.  C.  11  N.  Y.  L^. 
Obs.  201,  sub  nom.  Cfunter  v.  Catlin;  S.  U. 
Bev'd,  11  N.  Y.  (1  Kern.),  368,  371 ;  Ay- 
rault  V.  Chamberlain,  33  &rb.  229;  S.  G. 
approved,  31  N.  Y.  (4  Tiff.),  614;  Carter 
V.  Koezley,  14  Abb.  147;  S.  C.  9  Bosw. 
5lB3;  Jacobs  v.  Bemsen,  12  Abb.  390;  S.  0. 
35  Barb.  384;  S.  C.  AffM,  36  N.  Y.  (9  Tiff.), 
668 ;  3  Trans.  App.  129 ;  33  How.  618 ;  Savage 
V.  Com  Exchange  Fire  and  Inland  Naviga- 
tion Insurance  Co,  4  Bosw.  2;  Beatg  v. 
Swarthout,  32  Barb.  293 ;  Pier  v.  Finch,  29 
id.  170.  The  language,  ''The  answer  of 
the  defendant  must  contain"  etc.,  is  impera- 
tive. McKyHng  v.  BuU,  16  N.  Y,  (2  Smith), 
297,  307.  New  matter  constituting  a  defense 
must  be  contained  in  the  answer,  otherwise 
the  defendant  cannot  avail  himself  of  it  on  the 
trial.  Morrett  v.  Irving  Fire  Ins.  Co,  33  N.  Y. 
r6  Tiff.),  429,  447;  TUson  v.  Clark,  45  Barb. 
178;  Mechanictf  Bank  of  WiUiamsburgh  v. 
Foster,  44  id.  87 ;  S.  C.  29  How.  408 ;  19  Abb. 
47 ;  JFVy  V.  Bennett,  28  N.  Y.  (1  Tiff.),  325 ; 
Aff 'g  S.  0. 3  Bosw.  200 ;  9  Abb.  45 ;  Bapaleey. 
Stewart,  27  N.  Y.  (13  Smith),  310;  Taylor  v. 
Bichards,  9  Bosw.  679;  Simmons  v.  Law,  8 
id.  214;  AUm  v.  MercaniiU  MuPuod  Ins.  Co, 
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46  Barb.  642;  Detfemdofff  v.  Gage,  7  id.  18 ; 
Kelsey  v.  Western,  2  N.  Y.  (2  Comst.),  501 ; 
New  York  Central  Ins.  Co,  v.  National  Pro- 
tection  Ins,  Co.  20  Barb.  468 ;  S.  C  Rev'd,  14 
N.  Y.  (4  Kern.),  85 ;  Baker  v.  Bailey,  16 
Barb.  54 ;  Dewey  v.  ifoo^,  15  id.  365 ;  Fay 
V.  Orimsteed,  10  id.  321 ;  Andrews  v.  Bond 
16  id.  633;  WdtUm^f,  Minbum,  1  Gal.  362; 
Fidd  V.  Maywr,  etc,  of  New  York,  6  N.  Y. 
2  Sehl.),  179;  McKyring  v.  BuU,  16  N.  Y. 
2  Smith),  297 ;  Bucknam  v.  BreU,  13  Abb. 
19;  S.  G.  35  Bari>.  596;  22  How.  233; 
San^ford  v.  Trovers,  7  Bosw.  498;  S.  G. 
Aff'd,  40  N.  Y.  (1  Hand),  140;  Johnson  v. 
Mcintosh,  31  Barb.  267 ;  Button  v.  McCau- 

38  id.  413;  S.  G.  Rev'd,  5  Abb.  N.  S. 

4  Trans.  App.  447 ;  Wright  v.  Ddafidd, 
25  X.  Y.  (11  Smith),  266.  Not  even  if  it 
appemrs  from  the  plaintiff's  evidence  ofiered 
in  support  of  his  case.  Dingddein  v.  Third 
Avenue  B.  JR.  Co.  9  Bosw.  91 ;  S.  G.  Rev'd 
37  N.  Y.  (10  Tiff.),  575;  5  Trans.  App.  155, 
<34  How.  630 ;  BrazHl  v.  Isham,  12  N.  Y.  (2 
Kern.),  9 ;  and  see,  Bichards  v.  AUen,  3  £. 
D.  Smith,  399,  407.  But  where  the  plaintiff 
voluntarily  shows  he  has  not  a  cause  of  action, 
the  rule  seems  to  be  otherwise.  Ely  v.  Cook, 
2  Hilt.  406 ;  S.  G.  9  Abb.  366 ;  S.  G.  modified, 
28  N.  Y.  (1  Tiff.),  365.  (Seepot^-  defenses 
that  must  be  specially  pleaded!)  But,  where 
new  matter  not  properly  pleaded,  is  improp- 
erly received  in  evidence  on  the  trial,  without 
objection  on  the  part  of  the  plaintiff,  the  court, 
in  giving  judgment,  must  take  it  into  considera- 
tion. N,  Y,  Central  Ins,  Co.  v.  National  Pro- 
tection Ins,  Co.  14  N.  Y.  (4  Kern.),  85 ;  Rev'g 
S.  G.  20  Barb.  468.  An  answer  which  would 
be  bad  on  demurrer,  may,  nevertheless,  if  issue 
be  taken  upon  it,  be  sufficient  to  allow  the  ad- 
mission of  evidence  constituting  a  defense 
White  V.  Spencer,  14  N.  Y.  (4  Kern.),  247 
An  answer  is  frivolous,  which  merely  mvers 
that  the  note  sought  to  be  recovered  on,  was 
obtained  by  fraud,  and  does  not  aver  any  facts 
showing  the  existence  of  such  fraud,  as  only 
alleging  a  conclusion  of  law.  McMurrayy. 
Oiffora,  5  How.  14.  So,  also,  one  mlleging 
that  the  note  was  by  mistake  riven  for  a 
greater  sum  than  was  due  from  the  maker  to 
the  payee,  to  wit,  a  sum  sufficient  to  cancel 
the  balance  claimed,  is  obnoxious  to  a  motion 
to  have  it  made  more  certain ;  but  where  is^ue 
was  taken  upon  it,  held  sufficient  to  allow  the 
admission  of  evidence.  Seeley  v.  EngeU,  13  N. 
Y.  (3  Kern.),  542 ;  Rev'g  S.  G.  17  Barb.  530. 

/.  Confessing  and  avoiding.— A  de- 
fendant, in  his  answer  of  new  matter,  in  order 
to  avoid  a  cause  of  action,  need  not  confess  it. 
**  He  has  the  right  to  say,  I  deny  your  alleged 
cause  of  action,  but  if  you  shall  succeed  in 
proving  it,  still  I  am  not  liable,  because,"  etc. 
Taylor  v.  Bichards,  9  Bosw.  679;  contra, 
Oreaory  v.  Trainer,  4  E.  D.  Smith,  58 ;  S.  G. 
1  Abb.  209.  See,  also,  Anibal  v.  Hunter,  6 
How.  255 ;  S.  G.  1  Gode  R.  N.  S.  403 ;  Sayles 
V.  Wooden,  6  How.  84;  S.  G.  1  Gode  K. 
N.  S.  409;  Porter  v.  McCreedy,  id.  88: 
Lewis  V.   KendaU,  6  How.    59;   S.   0.  1 
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Code  R.  N.  S.  402;  Armm  t.  MwOu,  14 
Barb.  533.  So,  in  pleiMling  new  mstler,  ihm 
answer  will  be  sufficient,  if  it  refer  to  the  cause 
of  action  to  be  answered,  as  the  supposed 
cause  of  action.  Eavestaff  y.  RusseUy  10  Mees. 
k  Wels.  365.  Or  to  say  the  supposed  cause  of 
action,  if  anv  such  there  be.  McCJormick  t. 
JPkJcerxngy  4  «.  Y.  (4  Gomst.),  280,  overruling 
some  cases  to  the  contrary.  Also,  to  say  the 
sum  "claimed  and  demanded."  SooMmg  ▼. 
Eyies,  9  Ad.  k  £1.  N.  S.  858;  MargeUsv. 
BaySy  4  Ad.  &  El.  489.  Where  an  answer  of 
the  statute  of  limitations  averred  that  "  the 
several  causes  of  action,  if  any  such  there 
were,  or  still  are,  did  not  accrue  within,''  etc., 
hddy  bad,  as  not  sufficiently  admitting  the 
cause  of  action.  Conger  v.  Johnston^  2  Denio, 
96.  So,  in  an  action  for  slander;  the  defend- 
ant cannot  deny  uttering  the  wpiils,  and  then 
allege  that  if  he  did,  he  uttered  them  in  refer- 
ence to  a  certain  contract.  Porter  v.  Me- 
Creedy,  1  Code  R.  N.  S.  88;  Saylea  v. 
Wooden,  id.  409;  S.  C.  6  How.  84;  Budding- 
ton  V.  Davis,  id.  401 ;  Letois  v.  KendaU,  id. 
59 ;  S.  0.  1  Code  R.  N.  S,  402.  But  the  true 
rule  is  to  allow  the  defendant  to  put  in  as 
many  defenses  as  he  may  have,  whether  con- 
sistent with  each  other,  or  otherwise.  StileB  v. 
Comstock,  9  How.  48.  Thus,  in  an  action  of 
slander,  the  defendant  may  deny  the  charge, 
and  as  a  further  defense  set  up  a  justification. 
Butler  V.  Wentworlhy  id.  282;  S.  C.  17  Barb. 
649. 

g-  Bddundancy. — ^Where  the  complaint 
averred  that  defendant  dug  a  ditch  across  the 
sidewalk,  carelessly  allowed  the  same  to  re- 
main open,  and  that,  in  consequence,  plaintiff's 
wife  fell  into  said  ditch,  the  answer,  besides  a 
general  denial,  alleged  as  a  separate  defense, 
that  if  said  ditch  was  dug,  it  was  done  with- 
out defendant's  knowledge,  and  that  said 
ditch,  vf  uiy,  was  well  guarded,  and  if  plaint- 
iff's wife  fell  in,  it  was  her  own  fault ;  on 
motion,  such  allegations  were  stricken  out  as 
irrelevant  and  redundant.  Wies  v.  Fanning, 
9  How.  543. 

h.  Foreclosure. — ^In  a  foreclosure  suit, 
brought  by  the  assignee  of  the  mortgagee. 


an  answer  denymff  that  the  mortgage  was 
duly  assigned  to  plaintiff  for  a  valuable  con- 
sideiatiOM,  and  alleging  that  the  same,  if  ever 
sold  by  the  mortgage*,  wna  sold  to  B.,  one  of 
the  defendants,  and  that  if  any  aaaignment 
was  ever  made  by  the  mortgagee  to  the  plaint^ 
iff,  the  same  was  only  so  in  form,  and  that 
the  money  to  purchase  the  same  was  furnish- 
ed by  B. ;  that  he  was  the  true  party  in  inter- 
est, and  should  have  brought  the  suit  in  his 
own  name;  held,  defective,  because:  1st.  It 
set  up  matter  in  avoidance,  and  does  not  ad- 
mit that,  but  for  the  avoidance,  the  action 
could  be  sustained.  2d.  It  is  hypothetical. 
3d.  It  sets  up  matter  in  avoidance,  and  at  the 
same  time  denies  the  allegation  it  seeks  to 
avoid.  4th.  It  is  argumentative.  Arthwr  v. 
Brooke,  14  Barb.  533. 

«.  Hypothetioalpleading.— Ingeoeral, 

hypothetical  pleading  is  objectionable,  but 
there  are  cases  in  wUch  a  defendant  may  be 
permitted  to  answer  in  a  hypothetical  form, 
and,  indeed,  in  which,  being  called  upon  to 
answer  under  oath,  he  can,  as  a  conscientious 
man,  answer  in  that  form  only,  without  waiv- 
ing one  or  more  of  his  defenses.  Kekham  v. 
Zerega,  1  E.  D.  Smith,  '553.  In  this  case,  an 
answer  which,  after  a  general  denial,  alleged 
proceedings  in  bankruptcy,  averrine  that  the 
aforesaid  judgment,  so  by  plaintiff  set  forth* 
in  his  complaint  (if  any  such  were  by  the 
plaintiff,  as  bv  the  plaintiff,  is  alleged),  was 
%ei<2  not  insufficient,  id.  So,  where  an  answer 
denied  any  knowledge  of  the  note  in  suit,  and 
alleged  as  a  separate  defense,  'f  If  plaintiff  is 
the  owner  of  the  note,  he  obtained  it  for  a  cer- 
tain purpose,"  it  was  held  sufficient.  Brown 
V.  fiyckman,  12  How.  313. 

Where  an  answer  in  an  action  for  ^oods 
sold  and  delivered,  denied  that  the  plaintiff 
ever  sold  any  goods  to  the  defendant  which 
had  not  been  paid  for,  and  also  averred  that 
if  plaintiff  ever  sold  defendant  any  soods,  they 
were  sold  on  a  credit,  and  not  to  be  paid  for 
in  nine  years  from  the  day  of  sale,  it  was 
stricken  out  on  motion  as  not  amounting  to  a 
denial  or  an  allegation  of  new  mattor.  SamU* 
ton  V.  Hough,  13  How.  14. 


Vin.  Partial  Defense. 


a.  DefinitioXl  of. — The  word  defense,  in 
§  149,  subd.  2,  is  not  used  in  its  primal  legal 
sense,  to  wit:  resistance  or  denial,  but  is 
used  to  signify  such  new  matter  as  constitutes 
either  a  complete  or  partial  bar  to  the  action ; 
c.  g.,  justification,  recoupment,  eto.  Houghton 
T.  Toumeend,  8  How.  441.  Boss  v.  Longmuir, 
15  Abb.  326;  S.  C.  24  How.  49.  Thus,  the 
word  defense  has  ceased  to  mean  only  justifi- 
cation, and  as  now  used,  it  applies  to  matters 
which  go  to  a  partial,  as  well  as  a  total  ex- 
tinguishment of  the  plaintiff's  claim.  Bush  v. 
Prosser,  11  N.  Y.  (1  Kern.),  347, 352 ;  Rev'g 
S.  C.  13  Barb.  221. 

b.  When  may  be  set  ap.— In  an  action 

for  slander,  mitigating  circumstances  may  be 
pleaded  in  connection  with  a  general  denial. 


and  with  or  without  a  plea  of  justification. 
So,  all  matters  which  tend  to  disprove  malice, 
may  be  pleaded  in  mitigation  of  damages,  al- 
though they  may  tend  to  prove  the  truth  of 
the  words  complained  of.  id.  Dolevin  v.  Wild» 
er,  34  How.  488 ;  S.  C.  7  Bob.  319.  A  de- 
fense of  part  payment  on  account  may  and 
must  be  pleaded.  Houghton  v.  Townse$td,  8 
How.  441.  So,  also,  a  partial  failure  of  con- 
sideration of  a  note.  Sktwyer  v.  Chambers,  11 
Abb.  110;  Foland  v.  Johnson,  16  id.  235; 
McKyring  v.  BuU,  16  N.  T.  (2  Smith),  297 ; 
Harter  v.  CriU,  33  Barb.  283 ;  Kneedler  t. 
Sternberg,  10  How.  68. 

A  total  or  partial  fkilure  of  the  considera- 
tion for  which  a  note  was  given,  although  a 
good  defense  to  be  pleaded,  does  not  amount 
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to  »  eoQBterelaim.  Cneason  v.  Moen,  2  Dner, 
640 ;  Barr  t.  fioAer,  9  Mo.  R.  850.  So,  in 
an  aetioii  ftv  the  rent  of  land,  of  a  partial  de- 
fense, that  the  plaintiff  fraodnlently  misrepre- 
sented  the  quantity  of  land.  Fan  DeSanae  r. 
HaU,  13  How.  458.  In  an  action  for  goods 
sold,  the  defendant  may  set  np  in  diminution 
of  plaintiff's  demand,  a  claim  of  damages  su^ 
tained  by  him,  in  consequence  of  the  partial 
non-fiilmlment  of  the  contract  on  the  part  of 
the  plaintiff.  Willia  y.  Taggard,  6  id.  433. 
Thus,  where  the  action  was  for  bricks  sold, 
defendant's  answer  alleged  a  special  contract, 
according  to  which  plaintiff  was  to  furnish 
bricks  of  a  particular  quality ;  that  the  brick 
fiimished  by  plaintiff  were  not  of  such  quality, 
and  thereby  the  defendant,  in  using  the  lat- 
ter, had  to  use  more  lime  and  brick,  and  pay 
moie  wages  than  he  would  if  the  former  tiad 
been  deliyered,  which  was  to  his  damage,  and 
which  damage  he  claimed  to  set-off.  A  de- 
murrer for  cause,  th»t  this  defense  was  bad  as 
amounting  to  a  partial  defense  only,  was  oyer- 
ruled.  id.  Was  an^  answer  necessary  ?  The 
plaintiff  did  not  claim  under  the  contract,  and 
if  the  answer  was  true,  he  could  not ;  he  had 
not  nerformed  his  pait.  Oakieg  y.  MartoHt  11 
N.  T.  (1  Kern.),  25.  As  the  defendant  ac* 
cepted  and  used  the  bricks,  although  not  com- 
pelled to  do  so,  he  was  bound  to  pay  for  their 
actual  yalue;  what  that  was,  could  oe  settled 
on  the  assessment  of  plaintiff's  damages.  If 
the  defendant  sufiered  loss  from  the  yoluntary 
«M  of  unsuitable  brick,  he  could  net  recoyer 


it  of  the  ptaintiff.    MondOl  y.  SUd,  8  Mees. 
k  Wels.  858. 

c.  Mitigatizig  cirouxn8tanoe&— Mat- 
ters in  mitigation  of  damages  can  only  be  set  up 
in  an  answer  in  actions  of  libel  or  slander. 
They  cannot  be  so  set  up  in  actions  for  as- 
sault and  battery.  BosetUhal  y.  BrtLsh^  1  Code 
R.  N.  S.  228.  See  Schneido'  y.  ShulU,  4 
Sandf.  664.  8aUu$  y.  Kip,  5  Duer,  646 ;  S. 
C.  12  How.  342;  2  Abb.  382;  Schnaderheck  y. 
Worth,  8  id.  37;  Hws  y.  Berryman,  6 
Bosw.  679 ;  Gilbert  y.  BcwndSy  14  How.  46 ; 
Lane  y.  CfUbert,  9  id.  150.  Nor  for  seduc- 
tion. Travis  y.  Barker,  24  Barb.  614.  Nor  for 
crim.con.  Barter  y.  CriU,  33  id.  283.  Nor  for 
damages  for  killiiu;  plaintiff's  dog.  Ihmlap  y. 
Snyder,  17  id.  561.  But  it  has  since  been 
held,  in  actions  for  damaees  for  alleged  ma- 
licious wrongs  (as  assault  and  battery,  false 
imprisonment),  that  facts  in  mitigation  may 
be  pleaded.  Beckett  y.  Lawrence,  7  Abb.  N.  S. 
403 ;  Fdand  y .  Johnson,  16  Abb.  235.  And 
see,  Dolevin  y.  Wilder,  34  How.  488;  7  Ro^ 
319.  As  mitigating  (acts  may  now  be  pleader i , 
the  rules  formerly  goyeming  the  admission  of 
eyidence  thereof  should  nowbe  applied  in  deter- 
mining the  sufficiency  of  such  a  pleading,  lb. 

d.  Ck>nTer8i0XL — In  an  action  for  con- 
yerston,  the  defendant  may  set  up  in  mitiga- 
tion of  damages  the  amount  of  a  chattel  mort- 
gage giyen  by  plaintiff  on  the  property,  and 
purchased  by  the  defendant  subwquent  to  the 
GonyersiMi.  Stmih  y.  Beeoss,  33  How.  183. 


IX.  Demand  for  Relief. 


a.  Not  eCNSOntial* — ^An  answer  need  not 
liaye  a  formal  conclusion,  and  no  judgment  of 
relief  is  required  to  be  prayed  for,  except 
when  the  defendant  asks  affirm atiye  relief 
against  the  plaintiff.  Bendit  y.  Annesley,  42 
Barb.  193;  S.  C.  27  How.  184.  Bridge  y. 
Payson,  5  Sandf.  210.  Nor  is  it  necessary, 
aft^  inserting  in  an  answer,  a  statement  which 
shows  that  the  plaintiff  ought  not  to  re- 
coyer,  to  add  the  reasons  why  he  should 
not.  id.  An  answer  must  shovr  whether  it  is 
a  mere  defense  or  a  counterclaim.  C lough  y. 
Murray,  19  Abb.  97.    So,  wheie  the  defense 


set  up  is  a  failure  of  consideration,  the  answei 
must  show  whether  it  is  a  partial  or  total  fail 
ore.  lb. 

5.  Special  damage  la  replevin.— 

Where,  in  an  action  to  recoyer  personal  prop- 
ertyj  the  plaintiff  has  taken  it  from  defendant, 
pursuant  to  sections  206  to  217,  inclusiye 
(.post),  as  a  general  rule  it  is  not  necessary 
for  defendant  to  claim  special  damages  in  his 
answer,  to  entitle  him  to  recoyer  them  for  such 
taking  and  detention  of  his  property  from 
him  by  the  plaintiff.  Woodruff  y.  Cook,  25 
Barb.  506. 


X.  Affidavit  Denyxko  Notice  of  Non-aoceptance  op  Bill  or  Note. 


«.  Statutory  pro viHlons-r-It  isproyi- 

-ded  by  the  Reyised  Statutes  (3  R.  S.  5th  ed. 
p.  474,  §  35),  that  notarial  certificate  of  the 
presentment  of  any  note  for  payment,  and  of 
any  protest  of  such  note  for  non-payment,  and 
of  the  seryice  of  notice  thereof  on  all  or  any  of 
the  parties  to  such  note  or  bill,  ^all  be  pre- 
sumptiye  eyidence  of  the  ftcts  contained  in 
flttch  certificate.  But  this  section  does  not 
apply  where  the  defendant  annexes  an  afflda- 
yit  denying  the  fact  of  haying  received  notice 
of  non-acceptance  or  iji  non-payment. 

h.  An  affidavitbyindorBers,  denying, 

•ocoiding  to  their  kiiowledge,  infonnatioQ, 


recollection  and  lielief,  the  receipt  of  any  no- 
tice of  protest,  and  annexed  to  the  answer,  is 
sn^cient  to  iveyent  a  notarial  ceKificate  from 
becoming  pramnptiye  evidence  of  the  (acts 
stated  therein,  and  to  throw  the  burden  of 
proving  demand  and  notice,  on  the  plaintiff. 
Beurker  v.  Cassidg,  16  Barb.  177. 

c.  Verified  answer. — ^Where  the  de- 
fendant, in  a  verified  answer,  denies  notice  of 
protest,  but  fitils  to  annex  the  affidavit  re- 
quired by  sutute  (3  R.  S.  5th  ed.  p.  474,  6  35), 
a  notarial  certifloate  of  protest  is  receivable  in 
evidence,  and  is  presumptive  evidence  of  the 
UtiB  stated  thereip.  Qanotrff  v.  Doane,  48 
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BftH>.  148;  ^m^M  ▼.  JSoeJb  Biver  VdOay 
Union  B.  B.  Co.  5  Duer,  207;  J9ttrra2{  y. 
De  Groat,  id.  379 ;  Yoimg  y.  CoOsi^,  6  id. 
437 ;  Harbeck  y.  Orqft,  4  id.  128 ;  Lansing  y. 
Co^,  13  Abb.  272. 


d,  Prasanoptioii  may  be  xebutted. 

But  defendant  may  contradict  such  presump- 
tion by  showing  that  such  certificate  is  untrua 
Gawirp  y.  Doane,  48  Barb.  148.    See  Union 
Bank  ^  Bochegter  y.  Gregory^  46  id.  98. 


XI.  Pending  Action& 


a.  First  a  bar.— In  two  pendhig  pro- 
ceedings between  the  same  parties,  for  the 
same  cause  of  action,  the  one  first  commenced 
is  a  bar  to  the  last.  It  is  immaterial  that 
the  prior  proceeding  is  not  an  action,  but  was 
instituted  by  the  party  who  sets  it  up  as  a 
bar.  Groshon  y.  Luon,  16  Barb.  461;  Aff'g 
S.  C.  1  Code  R.  N.  S.  348.  Thus,  where  a 
trustee  presented  a  petition  to  the  court,  pity- 
ing to  be  allowed  to  account  and  to  be  dis- 
charged from  the  trost,  and  another  trustee 
appointed  in  his  place,  and  an  order  was  made 
directing  him  toi  account,  etc.,  AeM,  that  this 
prooeedhig  wis  a  bar  to  a  subsequent  actioti 
by  one  of  the  cestiM  que  trust,  for  his  removal 
and  for  an  accounting.  An  action  is  between 
the  same  parties,  although  those  who  are  act- 
ors in  one  action  are  defendants  in  the  other, 
id.  In  ao  action  on  a  promissory  note,  it  is  a 
good  defense,  that  before  the  action  on  the 
note  was  commenced,  plaintiff  had  instituted 
proce^ings  under  the  lien  law  to  enforce  his 
lien  upon  the  buildings,  on  account  of  the 
same  works  and  materials  as  those  for  which 
the  note  was  gtven^  and  that  such  proceedings 
are  still  pending;  both  actions  are  substan- 
tially for  the  same  tense,  and  no  remedy  can 
be  obtained  in  the  latter,  which  cannot  be  ob- 
tained in  the  one  first  brought.  Ogden  y.  Bo- 
dU,  2  Duer,  611.  And  see  MiUe  y.  Block, 
30  Barb.  549. 

b.  Divorceforadultery.—MTiere,  dur- 
ing the  pendency  of  an  action  for  a  dWoree,  on 
the  ground  of  adultery  with  a  particular  per- 
son, the  plaintiff  brought  a  second  action  for 
the  same  relief,  on  the  ground  of  another  and 
subsequent  act  of  adultery  with  the  same 
person,  charged  to  haye  occurred  <after 
the  commencement  of  the  first  action,  hetd, 
that  an  answer  of  defendant  to  the  second  ac- 
tion, of  another  action  pending  for  the  same 
cause,  was  insufficient;  and  that  the  first  ac- 
tion was  not  a  bar  to  the  second.  Cordier  y. 
(JortUer,  26  How.  187. 

c.  Mudt  be  for  same  cause.— To 

constitute  a  good  answer  of  another  action 
pending,  it  must  appear  that  the  suit  pending 
IS  for  the  same  identical  cause  of  action  as 
that  in  which  the  answer  is  interposed.  Kd- 
$ey  y.  Ward,  16  Abb.  98;  S.  C.  Rey'd,  32 
How.  618;  Hairt  y.  Balcer,  5  N.  Y.  (1  Seld.), 
357.  And  between  the  same  parties,  or  their 
priyies.  Goddard  y.  Benson,  15  Abb.  191. 

d.  Action  by  assiffxior.— Whether  the 
pendoncy  of  an  action  hy  the  assignor  of  a 
claim  is  a  good  defense  to  an  action  for  the 
same  claim  by  an  assignee  thereof,  subsequent 
to  the  commencement  of  the  former  action, 
fuere  t  Gardner  y.  Clark,  21 N.  Y.  (7  Smith), 


399 ;  Rey*g  S.  G.  6  How.  449,  sab  nom.  Gar-- 
diner  v.  Clark* 

e.  Action  in  another  State.— The  Code 

has  not  changed  the  former  rule  of  law,  that 
the  pendency  of  a  prior  suit  in  a  court  of  the  - 
United  States,  or  of  a  sister  State,  is  no  de- 
fense to  an  action  in  this  State.  Cook  y. 
Litchfield,  5  Sandf.  330;  S.  C.  Rey'd,  9  N.  Y. 
(5  Seld),  279 ;  Burrows  v.  Miller,  5  How.  51 ; 
Bepuhlic  of  Mexico  y .  Arrangoiz,  5  Duer,  643 ; 
Williams  t.  AyrauU,  81  Barb.  364;  Strong 
y.  Stevens,  4  Duer,  668.  Althou^  an  attacln 
inent  has  been  issued  in  such  suit,  which  has 
been  l^yied  upon  proper^  sufficient  to  satisfy 
the  demand.  Becker  y.  Mitehdl,  5  Abb.  453 ; 
S.  0.  6  Duer,  687.  But  where  a  party  thus 
sues  in  two  courts  for  the  same  cause  of  ao- 
tion,  he  will  be  compelled  to  elect  in  which 
place  he  will  proceed,  and  the  other  action 
will  b^  stayed.  Hammond  y.  Baker,  1  Oode 
R.  N.  S.  105;  S  C.  3  Sandf.  704. 

/.  New  matter  in  first  action.— 

Where  B.,  after  setting  up  new  matter  in  an 
answer  to  an  action  by  A.,  brought  a  cross- 
action  against  A.,  founded  on  the  same  matter 
as  his  answer,  and  A.  moyed  in  the  first  action 
that  B.  should  elect  either  to  abandon  his  an-  . 
swer  or  his  cross-action,  it  was  hdd,  that 
the  motion  should  haye  been  made  on  the 
cross-action  for  a  reference  to  inquire  whether 
the  cross-action  was  for  the  same  cause  as  the 
matter  set  up  by  the  answer  in  the  first  suit; 
that  if  it  should  appear  to  be  so,  then  the  de- 
fendant in  the  cross-suit  would  be  entitled  to 
an  order  dismissing  such  suit.  Farmert^  Loan 
and  Trust  Co.  y.  Hunt,  1  Code  R.  N.  S.  1. 
Or  the  plaintiff  on  the  cross-action  may  moye 
for  an  order  staying  proceedings  in  the  first 
action  until  the  latter  is  tried.  Auburn  City 
Bank  y.  Leonard,  20  How.  193^  But  a  stay 
will  not  be  granted  unless  the  parties  to  both 
actions  are  the  same.  id.  People  y.  Northern 
Bailroad  Co.  53  Barb.  98. 

g.  How  it  should  be  pleaded.— Where 

an  answer  alleged  for  a  defense,  that  *'  there 
is  another  action  now  pending  betweeti  the 
same  parties  for  the  same  identical  cause 
of  action  mentioned  in  the  complaint  in  this 
action,  it  was  held  sufficiently  definite  and 
certoin.  Ward y, Dewey,  12 KowA9Z.  "Hav- 
ing alleged  the  fact  that  a  prior  action  was 
pending  between  the  same  parties,  and  for  the 
same  cause,  he  would  be  obliged  to  prove  the 
allegation  upon  the  trial  in  order  to  sustain 
his  defense,  out  he  could  not  be  reouired  to 
state  more  explicitly  in  his  answer  the  proof 
he  expected  to  furnish."  lb. 

h.  Discontinuance  of  former  action. 

The  rule  is  well  settled  that  upon  an  aoBimr 
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showing  the  pendency  of  a  former  sait.  It  is 
competent  for  the  plaintiff  to  discontinue  the 
former  suit,  and  that  a  replication  of  such 
discontinuance  is  good.  AverUt  v.  Patterson, 
10  How.  85 ;  S.  C.  10  N.  Y.  (6  Seld.),  600. 
But  such  discontinuance  must  be  efifected 
before  the  second  action  is  noticed  for  trial. 
Swart  y.  Barst,  17  How.  69.  When  such  an 
order  of  discontinuance  has  been  made,  that 
part  of  the  answer  which  sets  up  the  former 
suit  will  be  stricken  out  as  sham.  C  lark  v. 
Clark,  7  Rob.  276. 

t.  Complaint   dismissed  without 

triaL — Where  an  answer,  among  other  de- 


fenses, alleged  a  prior  aotion  pending  for  the 
same  cause,  on  referring  that  issue  to  a  re- 
feree, who  reported  in  favor  of  the  defendant, 
the  court  ordered  the  complaint  to  be  dis- 
missed without  a  trial  of  the  other  issues,  no 
valid  exceptions  being  taken  to  the  report  of 
the  referee.  Blydenbwrghv, Barst,  5  Duer,  657. 

J.  Recovery  in  first  action.— Where, 

after  an  answer  has  set  up  the  defence  of  an- 
other action  pending,  a  recovery  is  had  in  the 
first  action,  the  defendant  should  move,  on 
affidavits  and  notice,  for  leave  to  plead  that 
fact  by  a  supplemental  answer.  Hendricks  ▼. 
Decker,  35  Barb.  298. 


Xn.  Action  fob  Assault,  bto. 


a.  Insoffioient  denials.— In  an  action 
for  assault  and  false  imnrisonment,  where  the 
answer,  after  denying  all  the  allegations  of  the 
complaint,  averred  as  a  distinct  defence,  "  by 
way  of  justification  and  miti^tion,  that  what- 
soever acts  he  committed,  m  relation  to  the 
plaintiff,  at  the  times  and  places  specified  in 
the  comjf^nt,  was  done  without  malice  and 
in  due  dischai^  of  his  office  as  deputy  sheriff, 
and  not  otherwise,"  heldf  that  the  latter 
allegations  were  impertinent  and  irrelevant, 
and  constituted  no  defense  whatever.  Moore 
V.  Devoy,  37  How.  18.  The  complunt  aver- 
red that  on  or  about  the  18th  day  of  Decem- 
ber, 1849,  at  Maroellus,  the  defendant  wrong- 
fully made  an  assault  on  the  said  A.  B.,  and 
the  answer  denied,  that  on  or  about  the  18th 
day  of  December,  1849,  at  Marcellus,  or  at 
any  other  place,  defendant  wrongfully  made 
an  assault,  etc.,  KM,  that  this  answer  was  a 


negative  pregnant,  admitting  that  defendant 
made  the  assault,  and  at  most,  only,  denying 
the  time  when,  and  the  place  where,  the  as- 
sault was  made.  Baker  v.  Bailey,  16  Barb.  54. 

6.  Frivolous  answer. — In  an  action 
for  assault,  an  answer  admitting  a  slight 
assault,  but  denying  that  it  was  of  the  nature 
stated  in  the  complaint,  does  not  raise  an 
issue.  Schnaderbeek  v.  Worth,  8  Abb;  37; 
Lane  T.  Oilbert,  9  How.  150.  And  the 
plaintiff's  remedy  is  to  move  fer  judgment 
on  the  answer  as  frivolous.  lb. 

c.  Counterclaim.— An  assault  br 

plaintiff  on  the  defendant,  simultaneous  with 
the  one  alleged  in  the  complaint,  cannot  be 
set  up  in  the  answer  as  a  counterclaim.  The 
defendant  must  resort  to  another  action. 
Schnaderbeek  v.  Worth,  8  Abb.  37 ;  Barhyte 
V.  Hughes,  33  Barb.  320. 


XTTT.  Action  fob  Goods  Souk 


a.  Partnership. — ^Where  the  complaint 
m  an  action  for  goods  sold  alleged  that  the 
defendants  were  partners,  an  answer  of  one 
of  the  defendants  alleging  that  "  he  never  was 
a  co-partner  with  the  defendants,"  naming 
them,  was  held  to  form  an  issue.  Coming  v. 
Haight,  1  Code  R.  71. 

b,  pieivment  in  speciflc  axtioles.— 

Where  the  answer  alleged  that  the  plaintiff 
agreed  to  take  his  pay,  for  work,  labor,  and 
materials  claimed,  in  certain  articles  of  prop- 
erty, which  were  purchased  by  defendant  for 
a  sum  exceeding  plaintiff's  demand,  and 
delivered  as  directed  by  plaintiff,  held,  a  good 
answer,  whether  considered  as  counterclaim 
or  not,  it  constituted  a  defense.  Letois  v. 
Acker,  11  How.  163. 

c.  Breach  of  warranty,  etc.— As  to 

the  defense  of  a  ftiilure  of  the  goods  delivered, 
to  correspond  with  those  contracted  for,  see, 
Beed  v.  BandaU,  29  N.  Y.  (2  Tiff.),  358; 
Moffet  V.  Sackett,  18  N.  Y.  r4  Smith),  522 ; 
Hopkins  v.  Appleby,  1  Stark.  477 ;  S,  C,  2 
Saund.  PI.  and  £v.  117.  See,  also,  Berdellr, 
Johnson,  18  Barb.  559 ;  Beime  v.  Bord,  5  N, 
Y.  (I  Seld.),  95  \  H<$rg<m  v.  Stone,  id.  78 ; 


ATUn  V.  Haskins,  5  Duer,  332;  Castles  t. 
Woodhouse,  1  Code  R.  72.  See,  also,  as  to 
the  defense  of  breach  of  warranty.  Delano  v. 
Bawson,  10  Bosw.  286  ;  Lemon  v.  Tndl,  13 
How.  248;  S.  0.  Aff'd,  16  id.  576  (n.); 
Monden  v.  Steel,  8  Mees.  &  Wels.  640 ;  Gil- 
lespie V.  Torrance,  4  Bosw.  36 ;  S.  C.  7  Abb. 
462 ;  S.  C.  Aff'd,  25  N.  Y.  (11  Smith),  306 ; 
Nichols  V.  Boerum,  6  Abb.  290,  note  to  section 
150,  post. 

d.  Defect  in  goods. — Where  the  com- 
plaint was  for  work  and  labor,  and  for  goods 
sold,  claiming  9197.25,  and  the  answer  alleg- 
ed that  the  goods  were  furnished,  and  the 
labor  performed  under  a  contract,  at  stipulated 
prices,  amounting  to  8181  >  but  was  not  worth 
more  than  8173,  hM,  that  the  recovery  might 
be  reduced  by  evidence  of  defects  in  goods  or 
work  performed  upon  them  under  the  con- 
tract; e,  g.  where  the  plaintiff  sold  a  chandelier 
and  agreed  to  hang  it,  which,  from  a  defect  in 
construction,  or  of  the  skill  in  han^ng,  fell, 
and  this,  although  the  defect  was  discovered 
after  issue  joined.  Moffet  v.  Sackett^  18  N.  Y. 
(4  Smith),  522»    Soe  nota  o,  above. 
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XIV.  Former  Reoovert. 


a.  Joint  contraotors. — In  an  action 
against  one  of  several  joint  contractors,  an  an- 
swer alleging  thatju<igment  has  already  been 
obtained  by  the  plaintiff  against  one  of  the  joint 
contractors  for  the  same  debt,  is  good,  though 
the  plaintiff  has  obtained  nothing  from  his  judg- 
ment. King  v.  Hoare,  13  Mecs.  k  Wcls.  494. 
So,  a  judgment  against  one  of  plaintiff's  joint- 
debtors,  upon  his  individual  obligation,  exe- 
cuted as  a  security  for  the  joint  debt,  is  a  bar 
to  a  subsequent  action  against  both.  Benson 
y.  Faine,  9  Abb.  28;  S.  C.  17  How.  407;  2 
Hilt.  552. 

h.  Service,  on  one   defendant.— A 

judgment  against  two  joint  defendants,  only 
one  of  whom  was  served  with  process,  is  not 
a  bar  to  a  second  action  agamst  both  the 
defendants ;  where  the  complaint  alleges  the 
recovery  of  the  former  judgment,  the  joint 
obligation  and  process  is  served  only  on  the 
defendant  not  served  in  the  former  action. 
Dean  v.  EUkidge,  29  How.  218. 

c.  Judgment  for  a  portion  of  one  en- 
tire demand  is  a  bar  to  another  action  for  the 
remainder.  Bancroft  v.  WinspeoTy  44  Barb. 
209.  See,  also,  Sieman  v.  Sehurcky  29  N.  Y.  (2 
Tiff.),  598 ;  Aff'g  S.  G.  38  Barb.  9,  sub  nom. 
Sieinan  v.  AusHn^  where  it  is  hM,  that  an 
action  for  equitable  relief  is  not  barred,  be- 
cause the  plaintiff  might  have  set  it  up  as  a 
defense  in  a  former  suit. 

d.  Beoovery  by  an  agent.— A  former 


judgment  recovered  by  an  agent  is  a  bar  to  a 
subsequent  action  for  the  same  cause  by  his 
principal.  Kent  v.  Hudson  Eiver  B.  J2.  Co. 
22  Barb.  278.  But  see  29  id.  633;  12  N.  Y. 
(2  Kern.),  245. 

e.  Must  be  for  same  cause.-— An  an- 
swer which  alleges  as  a  defense  a  former  re- 
covery must  show  the  identity  of  the  two 
causes  of  action'  3  Chit.  PL  928 ;  Phillips  v. 
Berick,  16  Johns.  137 ;  ^S^oor  v.  Sturgis,  16 
N.  Y.  (2  Smith),  548 ;  Aff'g  S.  0. 2  Abb.  69. 
'  And  that  they  are  between  the  same  parties 
or  their  privies.  Groddard  t.  Benson.  15  Abb 
191. 

/.  Must  be  a  jud^^ent.— A  former  re- 
covery, to  be  sufficient  as  a  defense  to  a  subse- 
quent action  for  the  same  cause,  must  be  by 
tne  judgment  of  a  court  or  other  competent 
tribunal.  Cashtnan  v.  Bean^  2  Hilt.  341. 
Paymenl^  before  judgment  and  after  suit  com- 
menced, is  not  such  a  recovery,  id.  A  judg- 
ment in  one  action  is  a  bar  to  another.  See 
Golbwrn  v.  Woodtoorth,  31  Barb.  381 ;  Bel- 
linger  v.  Craigue,  id.  534;  S.  C.  approved,  41 
N.-Y.  (2  Hand),  116;  Donovan  v.  Hunt,  7 
Abb.  29. 

a.  Professional  services.— It  has  been 

held  Uiat  a  judgment  by  confession  in  a  jus- 
tices' court,  for  professional  services,  is  a  bar 
to  an  action  for  malpractice  in  performing 
such  services.  (raUs  v.  Preston,  41  -N.  Y.  (2 
Hand),  113. 


XV.   JuSTErafeATION. 


a.  Arrest  by  warrant  of  justice,— 

In  an  action  for  assault  and  battery,  an  answer 
of  justification  need  not  allege  that  the  suit  in 
which  the  warrant  of  arrest  was  issued,  was 
brought  in  the  town  where  either  of  the  par- 
ties resided,  or  in  a  town  in  the  same  county, 
adjoining  the  residence  of  one  of  the  parties, 
or  that  the  defendant  has  absconded,  nor  that 
when  the  summons  in  the  action  was  issued, 
the  defendant  was  a  resident  of  the  county  in 
which  the  justice  resided.  Foster  v.  H<uen, 
12  Barb.  547. 


h.  Leave  and  license.— In  an  action  of 

trespass,  the  defense  of  leave  and  license  must 
be  pleaded.  Haight  v.  BiMdgeleyt  15  Barb. 
499;  Beaty  v.  Swarthout,  32  id.  293.  No 
consideration  is  necessary.  Pierrepontr.  Bar- 
nard, 6  N.  Y.  (2  Seld.),  279,  288.  In  an 
action  by  a  sheriff  against  his  deputy,  upon  his 
bond,  for  a  breach  of  the  same,  defendant 
cannot  set  up  as  a  defense  leave  and  license 
hy  plaintiff.  Hart  v.  Brady,  1  Sandf.  626; 
Thomas  v.  HubbeU,  18  Barb.  13;  S.  0 
Rev'd,  15  N.  Y.  (1  Smith),  405. 


XVI.  Matteb  Abising  after  AcriON  Bbguk. 


Matter  of  defense  arising  after  the  com- 
mencement of  an  action,  and  before  issue,  may 
be  set  up  by  answer.  Lyon  v.  Brooks,  2  £dw. 
Ch.  R.  110;  Beats  v.  Cameron,  3  How.  414; 
e.  g.,  defendanfiB   answer  alleged  that  the 


cause  of  action  mentiimed  in  the  complaint 
had  been  fully  settled  sinoe  the  commence- 
ment of  the  action;    J^eld   good.    Willis  v 
Chipp,  9  How.  568.     So,  of  an  insolvent' 
dischaige.  Price  v.  Peters,  15  Abb.  197. 


XVn.  Plaintipf  not  the  Real  Party  in  Interest  :  How  Pleaded. 


a.  Action  on  note. — ^Where  an  answer 
to  a  complaint  by  the  payee,  on  a  promissory 
note,  alleged  that  the  payee  was  not  the  sole 
owner  and '  holder  of  the  note,  but  owned  it 
jointly  with  another,  and  therefore  the  said 
payee  is  not  individually  entitled  to  recover 
on  said  note,  it  was  held  frivolous,  and  that 
the  answer  should  have  denied  that  the  payee 


was  a  trustee  of  an  ezm-ess  trust  as  to  such 
other  one's  interest.  Tompkins  v.  Acer,  10 
How.  309.  So,  an  answer  allering  that  the 
plaintiff  is  not  the  owner  and  holder  of  the 
note,  and  that  C.  D.  is  the  owner  and  real 
party  in  interest,  creates  no  issue,  and  is  bad 
on  demurrer.  Brown  v.  Byckman,  12  id.  313 ; 
contra,  Tamisier  v.  Cassard,  17  Abb.  187; 
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Ammgaie  ▼.  Fraser,  2  Hilt.  244.  So, 
answer  alleging,  not  by  wt^j  of  denial,  but  as 
new  matter,  that  the  plaintiffs  are  not  the  real 
parties  in  interest,  is  friyolous.  Fosdick  y. 
Groff,  22  How.  158.  So,  an  allegation  that  the 
plaintifT  is  not  the  lawful  owner  or  holder  of 
the  note,  is  insuiflcient  to  admit  eridence  of 
that  fact.  Seeky  v.  Engdl,  17  Barb.  530;  S. 
C.  ReT»d,  13  N.  T.  (3  Kern.),  642.  So,  an 
answer  alleging  ''that  the  plaintHT  who  prose- 
cutes  the  action  is  not  the  real  party  in  inter- 
est, nor  is  he  an  executor  or  administrator,  or 
a  trustee  of  an  express  trust,  or  a  person  ex- 
pressly authorised  by  statute  to  sue,  without 
joining  with  him  the  person  for  whose  benefit 
the  suit  is  prosecuted ;"  held  bad,  as  not  stal- 
ing the  faets  on  whkAi  defendant  relied  to 
show  that  the  phunttff  had  no  right  to  aim. 
EuueU  T.  Clapp,  3  Code  R.  64;  8.  0. 4  How.  I 


347;  7  Bai%.  482;  BenUey  t.  Jbfie9,  4  How. 
202. 

h.  Foredosore. — In  an  action  for  the 
foreclosure  of  a  mortgage  by  the  assignee 
thereo'f,  the  answer  denied  that  the  mortgage 
was  ever  duly  assigned,  transferred  and  deliy- 
ered  to  the  plaintiff  for  a  vUuable  considera- 
tion, but  that  the  same,  if  ever  sold  by  the 
mortgagee,  was  sold  to  one  of  the  defendants; 
that  if  ever  sold  to  or  assigned  to  plaintiff,  it 
was  only  so  in  form ;  and  that  said  defendant 
furnished  the  money  to  purchase  the  same, 
and  is  the  real  party  in  interest;  hM  defect- 
ive, as  avoiding  without  confessing  the  cause 
of  action ;  as  being  hypothetical ;  as  avoiding 
and  denying  at  the  same  time  one  allegation, 
tnd  as  being  augmentative.  AvUhm  v.  Bn»k$^ 
14  Barb.  533. 


XVni.  DnroBOB. 


a.  Crudity. — ^In  an  action  by  a  wife  for  a 
divorce  on  the  ground  of  cruelty,  the  husband 
may  allege  in  his  answer  the  provocation  given 
by  the  infe  which  led  to  the  alleged  cruelty. 
Dewiisme$  v.  Defoaitmeg,  3  Code  R.  124.  See 
Supreme  Court  Rule,  87. 

i'  Adliltery. — Where  the  action  i«,  foft*  a 
divorce  on  the  ground  of  adultery,  the  defend- 
ant cannot  answer  cruel  and  inhuman  treat- 
ment and  abandonment  of  defendant  by  plaint- 
iff. XMBn  V.  Griffin^  23  How.  183.  Nor  the 
physical  incapacity  of  plaintiff,  where  more 
than  two  years  have  expired  since  the  mar- 
riage, without  defendant  bringing  an  action 
for  a  dissolution  on  that  ground.  lb. 


e.  limited  divoroe.— Where  the  action 
is  for  a  limited  divorce  on  the  ground  of  cruel- 
ty, the  adultery  of  the  plaintiff  cannot  be  set 
up  as  a  defense,  or  as  a  counterclaim.  A 
claim  for  an  absolute,  and  one  for  a  limited 
divorce,  cannot  be  tried  in  the  same  action. 
Hmry  v.  Hewry,  17  Abb.  411 ;  S.  C.  27  How. 
5 ;  3  Rob.  614.  See  McNammra  v.  MeNama- 
m,  9  Abb.  18 ;  S.  C.  2  Httt.  547. 

d,  AffinnatiTe  re]ief.-~Where  the  ac- 
tion is  for  a  divorce  on  the  ground  of  adultery, 
an  answer  of  adnltenr  committed  by  plaintiff 
is  both  a  complete  defense,  and  a  leround  for 
aiBrmative  relief  in  the  same  action.  Hqf" 
tnaHf  referee.  AnonymauSf  17  Abb.  48. 


XIX.   FOBBCXiOfiUBB. 


a.  Tnnnfflciant  ajouswer.— In  an  action 

for  the  foreclosure  of  a  mortgi^,  where  the 
complaint  alleged  the  execution  of  a  bond  by 
defendant,  conditioned  for  the  payment  of  a 
certain  sum,  with  the  interest,  and  that  if  de- 
fault should  be  made  in  payment  of  the  inter- 
est, then  the  principal  should  immediately  be- 
come due,  ana  that  the  mortgage  contained 
the  same  conditions,  an  answer  averring 
that  the  mortgage  did  not  ct)ntain  any  such 
condition,  as  dleged,  was  hM  insufficient,  as 
not  taking  issue  on  a  material  allegation.  D»- 
mon  V.  Dunn,  15  N.  T.  (1  Smith),  498 ;  Rcv'g 
S.  C.  8  How.  16,  sub  nom.  Diwum  v.  Bridges. 
In  order  to  raise  a  material  issue,  the  defend- 
ant ought  to  have  denied  the  deed,  or  inserted 
the  condition  literally  in  the  answer.  lb. 

b.  Former  suit  a  bar.— Where  a  com- 
plaint in  a  foreclosure  suit  falsely  Mverred  that 
no  proceedings  have  been  had  for  the  recovery 
of  the  debt  secured  by  mortgage,  hdd,  that  an 
answer,  ailing  that  the  plaintiff,  before  com- 
mencing this  action,  had  recovered  a  judgment 
at  law  for  the  same  debt,  was  sufficient  with- 
out a  n^i;iitive  averment  that  no  execution 
had  been  issued  on  such  judgment,  and  re- 
turned unsatisfied.  North  Biver  Batdc  v. 
Sogers,  8  Paige,  648. 


c.  Kortga^e  for  ptirchase  money.— 

In  a  suit  to  foreclose  a  mortgage  given  for 

Surchase  money,  where  no  covenant  in  the 
eed  to  the  mortgagor  is  broken,  and  no  fraud 
on  the  part  of  the  grantors,  it  is  no  defense 
that  at  the  time  of  the  grant  and  mortgage, 
a  part  of  the  premises  was  encumbered  by  an 
unexpired  lease  thereof.  8and/ord  v.  Travers, 
7  Bosw.  498. 

d.  Set-off. — Where  no  personal  claim  is 
madeagainat  a  defendant,  he  cannot  interpose 
a  setK)ff.  National  Fire  Ins.  Co,  v.  McKay, 
21N.  Y.  (7Smith),  191. 

e,  Usory. — A  purchaser  of  mortgaged 
premises,  wno  takes  the  same  subject  to  the 
lien  of  the  mortgage,  cannot  afterwards  allege 
usury,  Morris  v.  f'loyd,  5  Barb.  130. 

/.  Non^paymentof  interest.— Where 

the  action  is  for  the  foreclosure  of  a  mortga^, 
fornon«payment  of  interest,  whereby  the  prin- 
cipal becomes  due.  It  is  no  defense  that  the 
mortgagor  could  not  find  the  plaintiff  in  time 
to  YtSke  snob  payment,  theie  being  no  trick 
or  fraud  on  the  part  of  the  plaintiff.  Dwighi 
V.  Webster,  19  How.  349;  S.  C.  32  Barb.  47; 
10  Abb.  128.  See  Fmis  t,  Fmis,  16  How. 
102. 
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XX.  Equitable  Defense. 


a.  DefiXUtiOXL — ^Under  the  head  of  equit- 
able defenses  are  included  all  matters  which 
would  before  have  authorized  an  application 
to  the  court  of  chancery  for  relief  against  a 
legal  liability,  but  which,  at  law,  could  not 
have  been  pleaded  in  bar.  Dohson  v.  Pearce, 
12  N.  Y.  (2  Kern.)  156;  1  Abb.  103;  Aff'g 
S.  G.  1  Duer,  142. 

h.  MsLj  be  pleaded  in  bar.— A  strictly 

equitable  defense  may  ndw  be  opposed  to  a 
legal  cause  of  action.  Foot  y.  Sprague,  12 
How.  355;  Hunt  v.  Farmen^  Loan  and 
Trust  Co.  8  id.  416;  Burgett  x.  BUseU,  5 


How.  192;  S.  C.  3  Code  R.  215;  Hinman  v. 
Judson,  13  Barb.  629.  So,  in  an  action  of 
ejectment.  Cythfi  v.  La  Fountain,  51  id. 
186.  It  seems  that  an  equitable  defense  must 
be  set  up  in  this  way,  since  it  is  no  longer  al- 
lowable to  bring  an  action  for  the  mere  pur- 
pose of  restraining  the  prosecution  of  another 
action  pending  in  the  same  court,  id.  Auburn 
City  Bank  y.  Leonard,  20  How.  193.  That  a 
deed,  absolute  on  its  face,  was  intended  as  a 
mortgage,  is  available  as  a  defense  in  any 
action.  Despard  v.  WalbridgCy  15  N.  Y.  (1 
Smith),  374. 


XXI.  Fraud. 


a.  How  pleaded.— An  answer  alleging 
false  representations  as  a  defense,  is  not  suf- 
ficient unless  it  also  aver  that  the  defendant 
was  misled  by,  or  that  his  belief  in  the  truth 
of  such  representations  induced  him  to  enter 
into  the  contract.  Van  DeSande  v.  Hall,  13 
How.  458.  So,  also,  it  must  aver  that  de- 
fendant has  done  all  in  his  power  to  restore 
the  plaintiff  to  his  former  condition ;  or  that 
fact  cannot  be  proved  on  the  trial.  Deoendorf 
T.  Beardsley,  23  Barb.  657.  In  an  action  for 


breach  of  a  contract  to  employ  another,  if  de- 
fendant relies  on  the  defense  that  he  was  led 
to  make  the  contract  by  the  plaintiif 's  fraud, 
he  should  state  that  fact  in  the  answer;  if 
plaintiff  was  discharged  for  improper  conduct, 
what  that  was ;  if  for  not  doing  the  work 
contracted  for,  then  in  what  particular,  and 
the  work  which  he  failed  to  do,  must  appear  to 
to  be  the  same  as  that  contracted  for.  Sugg 
y.  Blow,  17  Mo.  R.  (2  Ben.),  359. 


XXn.  Payment. 


a.  Pairment  must  be  pleaded.— in 

all  cases  of  presumptive  payment,  at  law  or 
m  equity,  the  proceedings  must  contain  an 
averment  of  payment ;  otherwise  the  presump- 
tion cannot  be  raised.  FdUrs  v.  Lee,  2  Barb. 
489 ;  Henderson  v.  Henderson,  3  Denio,  314 ; 
Morey  v.  Farmer^  Loan  and  Trust  Co,  18 
Barb.  401 ;  S.  0.  Rev'd,  14  N.  Y.  (4  Keni.), 
302;  Fattisan  v.  Taylor,  1  Code  R.  N.  S. 
174 ;  S.  G.  8  Barb.  250;  MarHn  v.  Ghige,  9 
N.  Y.  (5  Seld.),  398 ;  New  York  Ufe  Insur- 
ance and  Trust  Co,  v.  Covert,  29  Barb.  436; 
S.  0.  Rev'd,  6  Abb.  N.  S.  154;  33  How.  619. 

h.  Time  of  paym^Ilt. — Where  an  an- 
swer of  payment  does  not  state  the  time 
thereof,  it  will  be  held  to  mean  payment  be- 
fore the  commencement  of  the  suit.  Boyd  v. 
Weeks,  2  Denio,  321.  The  allegation  that 
^e  payment  was  made  after  the  cause  of  ac- 
tion accrued,  renders  it  unnecessary  to  specify 
any  particular  day.  Beesley  t.  DoUey,  6  Bing. 
N.  C.  37. 

c.  Payment  to  an  agent.— An  answer 

of  payment  to  the  plaintiff's  wife,  and  her  ac- 
ceptance in  satisfaction,  must  also  aver  that  she 
was  authorised  to  receive  payment.  Offley  v. 
Clay,  2  Man.  &  G.  172 ;  S.C.  2  Scott,  N.  R.  372. 

d.  Payment   by  check.— Where  an 

answer  to  a  complaint  for  money  lent,  alleged 
that  defendant  gave  his  check  to  plaintiffs  for 
the  amount  lent ;  that  they  have  not  returned 
it ;  that  it  is  still  outstanding,  it  was  hM  in- 
sufficient, and  that  it  should  have  alleged  that 
plaintiffs  had  negotiated  it,  or  that  it  had 
been  paid.  Strong  v.  Stevens,  4  Duer,  668; 
Bradford  y.  Fox,  16  Abb.  51 ;  S.  C.  39  Barb. 

33 


203 ;  S.  0.  Rev'd,  38  N.  Y.  (11  Tiff.),  289  5 
Hoogland  v.  Wight,  7  Bosw.  394;  S.  C.  20 
How.  70. 

e.  —  by  note. — ^The  acceptance  of  a  negoti- 
able note,  though  not  payment,  suspends  the 
right  to  sue  upon  the  original  debt,  unless 
the  note  is  produced  and  canceled.  Getter  r 
Seixas,  4  Abb.  102. 

/.  Allowance  on  rent.— Where  each 
year,  for  seventeen  years,  on  settlement  for 
rent  due,  the  landlord's  land  tax,  which  had 
been  paid  by  the  tenant,  wa»  allowed  as  part 
payment,  and  a  receipt  given  for  the  balance 
of  the  rent,  Jteld,  that  such  facts  might  be 
given  in  evidence  under  a  plea  of  payment,  in 
an  action  by  the  landlord  against  the  tenant  for 
rent.  Branston  v.  Bobins,  4  Bing.  11 ;  Wade 
v.  Wilson,  1  East.  195  ;  WaMer  v.  Andrews. 
3  Mees.  k  Wels.  312;  1  Horn.  &  Hurl.  87. 

g.  Payment  by  third  party.— In  an 

action  against  the  maker  of  a  note,  an  answer 
alleging  that  the  note  was  paid  and  satisfied 
to  plaintiff  by  a  third  person,  for  whose  ac- 
commodation it  was  made,  is  sufficient  to  ad- 
mit evidence  of  any  facts  which  amount  to  an 
actual  payment  by  such  third  party.  Farm- 
ers^ Bank  of  Long  Island  v.  Sherman,  6 
Bosw.  181 ;  S.  C.  AffM,  33  N.  Y.  (6  Tiff.), 
69 ;  29  How.  573. 

h.  Claim  must  be  proved.— The  an- 

swer  of  payment  admits  some  damages,  but 
not  the  whole  amount,  as  laid  in  the  complaint, 
and  if  the  defendant  does  not  prove  his  claim^ 
the  plaintiff  must  prove  the  amount  due  as 
for  a  default  of  an  answer.  New  York  Drff 
Dock  Co.  V.  JITIniosh,  5  Hill,  290. 
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«.  Payment  after  suit  brought— In 

an  ifCtion  on  a  note,  tiro  days  after  it  was 
b^^,  defendant  paid  the  amount  with  inter- 
est and  protest  fees,  which  the  plaintiff  ac- 
cepted, it  was  held  that  he  could  not  afterward 


collect  his  costs.  He  might  bare  refosed  to 
accept  anything  until  the  costs  were  paid. 
BendUv.Annesleyy  27  How.  184;  S.  C  42 
Barb.  192. 


XXni.  PcjBLio  Statute. 


a.  How  pleaded. — ^Where  the  defense 
of  a  statute,  abrogating  a  common  law  right 
is  relied  on,  the  &t8  making  the  statute  ap- 
plicable must  be  explicitly  averred,  and  not 
left  to  mere  inference.  Miller  v.  Boessler,  4  E. 
D.  Smith,  234.  **  In  setting  up  a  defense  un- 
der a  public  statute,  it  is  not  necessary  to 
set  forth  the  statute  in  the  plea,  or  to  allege 
the  existence  of  a  statute  of  which  the  court 
is  bound  to  take  notice  judicially ;  it  is  suf- 
ficient to  state  the  facts  which  are  necessary 
to  bring  the  case  within  the  operation  of  the 
statute,  and  to  insist  that  upon  those  facts  the 
plaintiff's  right  or  remedy  is  at  an  end,  or 
I  ever  existed.  The  court  will  then  judicially 
lotice  the  existence  of  the  statute,  and 
(leclare  its  l^pd  effects  upon  the  case  as 
made  by  the  pleadings."  Bogardue  v.  TrinUy 
Cfctwc*,  4Paige,  178,  (197);  S.  C.  Aff'd,  15 
Wend.  111. 


6.  Statute  of  limitatioDS.— It  Betm, 

that  where  it  appears  from  the  complaint  that 
the  time  of  statutory  limitation  has  expired, 
it  is  not  a  good  ground  of  demurrer,  but  the 
answer  should  set  up  the  statute.  Voorhieg  v. 
VowrhUi,  24  Barb.  150. 

c.  How  set  up. — An  answer  averring 
that  the  action  ought  not  to  be  sustained  be- 
cause the  cause  of  action  mentioned  in  the 
complaint  did  not  accrue  to  plaintiff  at  any 
time  within  six  years  next  before  the  com- 
mencement of  the  action,  was  held  sufficient. 
BeU  V.  YfUee,  33  Barb.  627. 

d.  Action  against  executor.— la  an 

action  against  an  executor  or  administrator,  a 
plea  of  the  statute  of  limitations  should  not 
notice  the  eighteen  months  which  (2  R.  S. 
448,  §  8),  in  effect,  adds  to  the  six  yovs'  limi- 
tation. Beit^amm  v.  De  Oroot^  1  Denid,  15L 


XXIV.  Tender. 


o.  Tender,  how  made.—A  tender,  as  a 

general  rule,  must  be  unconditional,  and  be  an 
actual  offer  of  the  money,  so  that  the  creditor 
can  take  it.  Strong  v.  Blake,  M  Barb.  227; 
Wilder  v.  Seelye,  8  id.  408.  But  a  tender 
on  a  negotiable  note  may  be  made  on  the  con- 
dition of  its  delivery,  id.  So,  a  deposit,  on 
the  last  day  of  f^raoe,  in  a  batik  where  the 
note  is  payable,  if  a  sufficient  amount  to  pay 
it,  amounts  to  a  tender.  Hill  v.  Place,  7  Rob. 
^389,  392,  note  a;  S.  C.  36  How.  26;  5  Abb. 
N.  S.  18. 

h.  Tender  before  aotion.~An  answer 

of  tender,  before  action,  must  aver  that  de- 
fendant always  has  been,  and  still  is  ready  to 
pay  the  amount  tendered.  Boosevelt  v.  BulPs 
Head  BatOc,  45  Barb.  579  ;  Wilder  v.  Sedtfe, 
8  id.  408 ;  Kortright  v.  Cody,  5  Abb.  358 ;  23 
Barb.  490;  S.  C.  Rev'd,  21  N.  Y.  (7  Smith), 
343 ;  LivingeUm  v.  Harrison,  2  E.  D.  Smith, 
197  ;  Brown  v.  Ferguson,  2  Denio,  196. 
Such  an  answer  may  be  made  if  the  tender 
has  been  made  after  placing  the  summons  in 
the  sheriff''s  hands  for  service.  Knight  v. 
Beach,  7  Abb.  N.  S.  241.  But  where  the 
tender  alleged  is  one  which  only  defeats  a 
particular  remedy,  and  does  not  discharge  the 
debt,  e,  g,,  a  tender  of  money  due  on  a  mort- 
gage, at  any  time  before  foreclosure,  it  is  not 
necessary  to  aver  a  continual  readiness  to  pay. 
Kortright  v.  Cadp,  21  N.  Y.  (7  Smith),  343; 
Bev'g  S.  C.  23  Barb.  490;  5  Abb.  358. 

c.  Payment  into  court.— Nor,  in  such 

case,  need  the  answer  all^e  readiness  to  pay  it 
into  court,  id.  The  amount  tendered  must  be 
brought  into  court.  Roosevelt  v.  BulPs  Head 
Pani.  45  Barb.  579;  HiU-y.  Place,  7  Rob. 


389;  S.  C.  36  How.  26;  5  Abb.  N.  S.  18; 
Simpson  t.  Frendi,  25  How.  464 ;  Roosevelt 
V.  New  York  dt  Harlem  R,  R.  Co.  45  Barb. 
554 ;  S.  G.  30  How.  226.  But  where  it  is  not 
brought  into  court,  the  irregularity  is  waived, 
when  the  answer  of  defendant  is  accepted 
without  raising  the  oUection.  id.  Sheriden  v. 
Smith,  2  Hill,  538.  The  answer  should  aver 
that  the  money  is  brought  into  court.  HtU  v. 
Place,  7  Rob.  389,  391;  S.  G.  36  How.  26; 
5  Abb.  N.  S.  18 ;  Kortright  v.  Cady,  23  Barb. 
491 ;  5  Abb.  358 ;  S.  0.  Rev'd,  21  N.  Y.  (7 
Smith),  343.  Otherwise.  Sheriien  v.  Smiik^ 
2  Hill,  538.  Where  plaintiff  returned  an 
answer  averring  tender,  and  assigned  as  a 
reason  therefor,  that  it  was  not  accompanied 
with  a  notice  of  payment  into  court,  held, 
correct  practice.  Simpson  v.  French,  25  How. 
464. 

d.  Efltoot  of  payment  into  court.-r- 

Paying  money  into  court  does  not  waive  a 
tender  made  before  action  commenced,  and 
which  is  set  up  as  a  defense.  Wilder  v.  Sedye, 
8  Barb.  408.  Whenever  a  tender  is  made  and 
insisted  on  in  the  pleadings,  the  creditor  is 
entitled  to  that  amount.  Logue  v.  GillicJc,  \ 
E.  D.  StUith,  398;  Wood  v.  Perry,  I  Barb. 
114.  It  admits  the  amount  tendered  to  be 
due,  and  the  creditor  is  not  required  to  estab- 
lish it  by  proof.  lb. 

e.  Counterdaim.  —  But  U  seems  that 

where  a  portion  of  the  creditor's  claim  so.  ad- 
mitted, is  contained  in  a  counterclaim,  set  up 
by  the  answer,  that  the  creditor  may  not  be 
entitled  to  receive  the  amount  of  such  tender. 
Roosevelt  v.  New  York  dt  Harlem  R.  R,  Co. 
45  Barb.  554;  S.  G.  30  How.  231. 
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/.  Penalty'* — So,  in  an  aeUon  for  a  penalty 
onl^,  where  defendant  makea  a  tender,  the 
plaintiff  must  recover  the  foU  amount  of  the 
penalty  or  nothing.  Canastota  <it  MarrisviUe 
Plank  Eoad  Co.  ▼.  ParkiU,  50  Barb.  601.  For 
tender  on  a  note,  payable  in  specific  articles. 
See  BiUings  v.  Vanderheck,  23  Barb.  54C; 
Simpgon  v.  French,  25  How.  464. 

g.  Tender  after  aotlon.— An  answer 

of  tender  after  action  commenced,  must  aver 
the  amount  tendered,  which  must  be  sufficient 
to  pay  the  plaintiff's  demand,  together  with 
the  costs  to  the  time  of  the  tender.  People  v. 
BankeTy  8  How.  258.  And  such  tender  d^ust 
be  paid  into  court,  id.  See  3  R.  S.  5th  ed. 


868,  §§22,25.    See,  bIso,  SheriOen  r.  SmWi. 
2  Hill,  538. 

h.  Waiver  of  tender. — ^Evidence  of  the 
waiver  of  a  tender  is  competent  in  support  of 
an  averment  of  an  actual  tender.  Holmes  v. 
Holmes,  9  N.  Y.  (5  Seld.),  525.  This  relates 
only  to  a  tender  forming  no  part  of  the  con- 
tract, and  where  such  tender  is  a  legal  substi* 
tute  for  an  actual  performance  of  such  con* 
tract,  which  is  prevented  by  the  opposite 
party ;  but  where  the  tender  is  part  of  the 
contract,  an  averment  of  the  performance  of 
that  contract  could  not  be  sustained  by  evi- 
dence of. a  waiver  by  the  opposite  party,  id. 
See  Oakley  v.  Morton,  II  N.  Y.  (1  Kern.),  26 


XXV.  Usury. 


a.  How  it  should  be  pleaded.— The 

defence  of  usury  is  not  a  counterclaim  within 
the  meaning  of  the  Code.  Prouty  v.  Eaton,  41 
Barb.  409.  A  p*rty  alleging  usury  as  a  de- 
fense, must  distinctly  aver  everv  particular 
necessary  to  establish  the  usury  charged,  and 
distinctly  deny  every  supposable  fact  which, 
if  true,  would  render  the  transactioVi  lawful. 
Banks  v.  Van  Antwerp,  5  Abb.  411 ;  S.  C. 
15  How.  29.  Thus,  in  an  action  to  foreclose 
a  mortgage  after  nine  years'  regular  payment 
of  interest,  an  answer  averring  that  the  mort- 
gage was  ante-dated;  that  it  was  to  secure  a 
loan  not  made  until  the  day  of  its  execution ; 
that  it  was  so  dated  for  the  purpose  of  reserv- 
ing excessive  interest,  and  that  tne  plaintiff  did 
thereby  reserve  such  interest ;  but  not  aver- 
ring that  such  excessive  interest  was  ever  ex- 
acted or  paid,  nor  denying  that  the  loan  was 
engaged  and  the  money  set  apart  by  the  lender 
for  the  borrower,  from  the  date  of  the  mort- 
gage, was  hdd  not  sufficient  as  a  defense  of 
usury,  id.  So,  where  an  answer  in  an  action 
on  a  promissory  note  omitted  to  allege  the  de- 
fense of  usury,  and  merely  averred  that  plaint- 
iff was  not  a  bona  fide  holder,  and  that  there 
was  want  of  consideration^  it  was  held  insuffi- 
cient to  defeat  a  recovery,  on  the  ground  of 
usury.  Mechanic^  Bank  of  WiUiamsburffh  v. 
Foster,  44  Barb.  87 ;  S.  G.  29  How.  408;  19 
Abb.  47.  The  plain  and  concise  statement  of 
facts  formerly  required,  has  not  been  relaxed 
by  the  Code.  Manning  v.  Tyler,  21  N.  Y.  (7 
Smith),  567 ;  Cutler  v.  Wright  22  N.  Y.  (8 
Smith),  472.  See  3  Keyes,  30.  The  answer 
must  set  forth  the  contract  specifying  its 
terms,  and  the  amount  of  usurious  interest 
receivable  by  the  lender.  Gould  v.  Horner, 
12  Barb.  601 ;  S.  C.  1  Code  R.  N.  S.  356, 
sub  nom.  ChtM  v.  Homer  ;  Griggs  v.  Howe, 
31  Barb.  100;  S.  C.  AffM,  2  Keyes,  574; 
3  id.  166;  31  How.  639.  But  an  answer 
which  alleges  an  agreement  to  give  more 
than  legal  interest ;  that  the  lender  deducted 
from  the  amount  for  which,  with  the  interest, 
the  note  was  made*' about  enough,'' as  he 
said,  "  to  buy  a  barrel  of  flour,"  which  amount, 
as  defendant  believes,  was  seven  or  eight  dol- 
lars, was  held  sufficient.  Dagal  v.  Simmons, 
23  N.  Y.  (9  Smith),  491.    Wbeu  the  defense 


of  usur^  is  unavailing  to  a  corporation,  it  is 
unavaihng  to  its  sureties.  Bosa  v.  Butterfield, 
33  N.  Y.  (6  Tiff.),  665.  See  Chamberlain  v. 
Dempseu,  1  Trans.  App.  257 ;  S.  C.  36  N.  Y. 
(9  Tiff.),  144;  Aff'g  S.  C.  9  Bosw,  540;  15 
Abb.  I. 

In  order  to  predicate  the  defense  of  usury 
in  the  transfer  of  the  note  sued  on,  to  plaintiff, 
the  answer  should  show  that  it  did  not  have 
a  valid  existence  at  the  time  it  was  discounted 
by  plaintiff.  BurraU  v.  Bowen,  21  How.  378. 
It  is  necessary  to  aver  the  facts  which  show 
that  the  note  bad  no  validity.  lb. 

b,  Insufflcient  pleading.— It  is  insuf- 
ficient to  allege  "  that  said  note  was  usurious 
in  its  inception ;  that  the  payee  knew  it  was 
executed  fraudulently,  and  to  sell  usuriously 
above  the  rate  of  seven  per  cent,  per  annnto, 
to- wit:  one  and  one-half  per  cent,  a  month." 
Gould  V.  Homer,  12  Barb.  601 ;  S.  C.  1  Code, 
R.  N.  S.  356,  sub  nom.  Chuld  v.  Homer; 
Curtis  V.  Masten,  11  Paige,  15;  S.  C.  ap- 
proved, 21  N.  Y.  (7  Smith),  567,  (568).  Also, 
to  allege  that  the  note  was  sold  at  a  per  cent, 
of  interest  exceeding  87  per  annum  upon  one 
hundred  dollars,  and  that  plaintiff  received 
the  note  at  said  usurious  rate  of  interest. 
Morris  v.  Slatery,  6  Abb.  75.  , 

c.  Foreign  laws. — And  where  the  an- 
swer aims  to  set  up  the  defense  of  usury  on 
the  ground  that  the  alleged  usurious  securities 
were  first  sold  in  another  state  or  country, 
contrary  to  the  usury  laws  in  force  there,  it 
must  state  what  those  laws  were  at  the  time 
of  such  sale,  and  the  particular  facts  which 
rendered  the  alleged  transaction  usurious  un- 
der those  laws.  Curtis  v.  Masten,  11  Paige, 
15;  Cutler  v.  Wright,  22  N.  Y.  (8  Smith), 
472. 

d.  Corporations,  including  all  joint  stock 
companies,  and  all  associations  which  have 
any  of  the  powers  and  privileges  of  a  corpora- 
tion, not  allowed  to  individuals  or  to  partner- 
ships, are  prohibited  from  setting  up  usury  as 
a  defense.    Laws  of  1850,  ch.  172.    And  as  a 

<  receiver  of  a  corporation,  appointed  under  the 
'  statute  '<  concerning  proceedings  against  cor- 
porations in  equity,"  is  the  immediate  repre- 
sentative thereof,  he  cannot,  therefore,  set  up 
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the  defense  of  uenry  in  any  stage  of  the  case, 
not  even  at  the  final  hearing,  though  such  de- 
fense was  alleged  in  the  pleading,  and  was  es- 
tablished by  proofs  before  the  act  was 
passed.  CurUs  v.  LeaviU,  15  N.  Y.  (1  Smith), 
13,  (296).  Where  a  corporation  pays  usu- 
lious  premiums  for  a  loan  or  forb€«ranoe  of 
money,  it  cannot  be  recovered  back.  Butter- 
worth  V.  (yBrien,  16  How.  503 ;  S.  C.  28  Barb. 
187;  7  Abb.  456;  S.  0.  Aff'd,  23  N.  Y.  (9 
Smith),  275.  This  statute  is  retrospective, 
and  applies  to  foreign  corporations  litigating 
in  the  courts  of  this  State.  Southern  Life 
Insurance  and  Trust  Co,  v.  Packer^  ,17  N.  Y. 

i]3  Smith),  51.     But  the  indorsers  or  sureties 
6r  a  corporation  may  set  up  usury  as  a  de- 
fense. Hunfferford*s  Bank  v.  Potsdam  and 


Watertown  B.  R.  Co.  19  How.  39 ;  8.  C.  10 
Abb.  24;  30  Barb.  626,  sub  nom.  Hunger- 
ford's  Bank  v.  Dodge;  BeVg  S.  0.  9  Abb. 
124. 

«•  EiStoppeL — A  certificate  given  and  an- 
nexed to  a  promissory  note,  by  the  maker 
thereof,  at  the  time  the  note  was  made,  certi- 
fying that  the  note  was  given  for  value  and 
would.be  paid  when  due,  estops  him  from  set- 
ting up  the  defense  of  usury  against  a  holder 
of  sucn  note  for  value.  Meckamcs^  Bank  of 
the  City  of  Brooklyn  v.  Townsend,  29  Barb. 
569;  S.  C.  17  How.  569.  See  Bossange  v. 
Bosi,  17  How.  566;  S.  0.  29  Barb.  576. 
And  so,  representations  by  an  indorser  that 
the  note  was  given  for  full  value,  will  operate  as 
an  estoppel.  Mason  v.  AnHhowy^  3  Keyes,  609 . 


XXVI.  Various  Actions  and  the  Defenses  Thebeio. 


a.  Undertaking- — In  an  action  on  an 
undertaking,  on  appeal,  an  answer,  alleging 
that  when  the  undertaking  was  executed,  the 
judgment  was  a  lien  on  real  property  of  more 
than  sufficient  value  to  pay  the  same,  and 
also,  that  execution  had  been  issued  and  levied 
on  property  sufficient  to  satisfy  the  judgment, 
is  no  defence.  Hefner  v.  Toumsend,  8  Abb. 
234. 

5.  AliftTi  enemy. — ^An  answer,  averring 
that  the  plaintiff  is  a  citizen  of  Florida,  and  is 
engaged  in  a  war  against  the  United  States, 
sets  up  a  good  defense.  Sanderson  v.  Morgan^ 
25  How.  144;  S.  C.  Aff'd,  39  N.  Y.  (12 
Tiff.),  231. 

c.  Carrier. — As  to  answer  by  carrier,  of  a 
contract  restricting  his  liability,  see  BosweU 
V.  Hudson  Biver  B.  B,  Co.  10  Abb.  442;  S. 
C.  5  Bosw.  699. 

d.  Of  OOVBnant. — ^Tn  an  action  for  breach 
of  covenant,  an  answer,  averring  that  the  de- 
fendant has,  in  all  things,  well  and  truly 
kept  all  and  singular  the  covenants,  etc.,  of 
said  lease,  is  bad,  as  tendering  an  issue  of  law 
and  not  of  facts.  Beach  v.  Barons,  13  Barb. 
305.       . 

e.  Hent. — ^It  is  no  defense  in  an  action  for 
rent  against  a  tenant  who  has  occupied  the 
leased  premises,  that  they  are  unfit  for  habi- 
tation, or  for  the  use  intended  by  him  at  the 
time  of  the  hiring.  Academy  of  Music  v. 
Hackett,  2  Hilt.  218 ;  Cleves  v.  WUUmghby, 
7  Hill,  83;  Hart  v.  Windsor,  12  Mees.  k 
Wels.  68;  Keates  v.  Cadogan,  10  G.  B.  591. 
See,  also,  Sutton  v.  Temple,  12  Mees.  &  Wels. 
52. 

/.  General  denial  in  action  for  rent. 

A  denial  of  each  and  every  allegation  of  the 
complaint,  wherebv  defendant  is  charged  with 
liability  to  the  plaintiffs  for  rent,  or  for  owing 
them  any  sum  whatever,  puts  at  issue  an  aver- 
ment of  the  complaint  that  ihe  rent  was  duly 
demanded  as  it  became  due.  Aceuiemiy  of 
Music  V.  Hackett,  2  Hilt.  218. 

g.  Specific  performance.— -Tn  an  action 

for  the  specific  performance  of  a  contract  for 
the  sale  of  lands,  which  was  by  parol,  an  ' 


answer  admitting  a  contract,  but  different  in 
terms  from  the  one  all<^ed  in  the  complaint, 
and  omitting  to  set  up  the  statute  of  frauds, 
was  held  sufficient.  Haight  v.  Child,  34  Barb. 
186.  A  partv  need  not,' in  his  pleading,  in- 
sist on  his  rights  under  a  statute,  or  draw  legal 
conclusions.  lb. 

h.  Stamps. — It  seems,  that  an  answer 
averring  that  an  instrument  is  invalid  for  want 
of  a  revenue  stamp,  must  state  facts ;  to  allege 
that  it  "  was  not  duly  stamped,"  is  at  least  in- 
definite. See  Howard  v.  Smith,  4  Bing.  N.  0. 
684;  S.  G.  6  Sc.  438.  After  an  instrument 
has  been  read,  it  is  too  late  to  object  to  it  for 
want  of  a  stamp.  Foss  v.  Wagner^  6  Ad.  & 
£11.  116.  Where  an  instrument  is  offered  in 
evidence,  and  objected  to  for  want  of  a  proper 
stamp,  it  is  competent  to  show  that  the  insuf- 
ficiency arose  from  mistake  or  inadvertency, 
and  thereupon  to  read  it.  Be^  v.  Hutton,  47 
Barb.  187;  Vorebeck  v.  Boe,  50  id.  302. 
Omitting  to  affix  a  revenue  stamp  does  not  in- 
validate an  instrument,  unless  done  with  the 
intent  to  defraud  the  government,  id.  A  re- 
ceipt of  the  kind  usually  given  by  express 
companies,  for  goods  delivwed  to  them  for 
transportation,  does  not  require  a  stamp.  Act 
of  Congress,  1865 ;  Be^fer  v.  Dinsmore,  51 
Barb.  69;  S.  C.  34  How.  421,  sub  nom. 
Bulger  v.  Dinsmore;  De  Barre  v.  Livings-' 
ton,  48  Barb.  511.  Whether  Congress  has 
power  to  declare  contracts  void  for  want  of 
a  stamp,  quere?  id.  An  instrument  signed 
by  four  parties,  in  which,  six  months  af- 
ter date,  they  jointly  and  severalty  promise 
to  pay  to  A.,  or  bearer,  the  sums  set  opposite 
their  names,  was  held  to  constitute  but  one 
agreement,  and  to  be  properly  stamped  as 
such;  but,  admitting  it  to  constitute  four 
separate  agreements,  it  would  then  be  suffi- 
ciently stamped  to  allow  it  to  be  read  in  evi- 
dence, as  to  either  of  the  signers,  if  offered 
against  him  alone.  Ballard  v.  Bumside,  49 
Barb.  102.  Where  an  application  for  a  new 
trial  was  made  by  the  plaintiff,  on  an  affidatit 
that  he  believed  an  instrument  offered  in  evi- 
dence to  be  an  agreement,  and  was  surprised, 
on  the  trial,  by  a  ruling  of  the  court,  that  it 
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ma  a  mortgage  requiring  a  difierent  stamp, 
and  that  he  was  not  then  prejMuvd  to  meet  the 
objection,  it  was  granted  on  the  ground  of  in- 
advertency and  surprise.  Hoppock  y.  Stoney 
49  Barb.  524. 

t.  Chattel  morteage.— The  clause  of 

§  204  of  the  United  States  Internal  Revenue 
Act,  authdrising  the  collector  to  allow  reve- 
nue stamps  to  be  affixed  to  mortgages,  which 
declares  that  no  right  acquired  in  good  faith 
before  the  stamping  of  such  instrument,  *  * 
*  *  and  the  recording  thereof,  if  such 
record  be  required  by  law,  shall,  in  any  man- 
ner, be  affected  by  such  stamping,  does  not 
apply  to  chattel  mortgages.  Vcul  v.  JTnajsip,  49 
Itarb.  299.  So,  under  the  provisions  of  Sdied- 
ttle  B,  a  chattel  mortgage,  executed  to  secure 
the  mortgagees  as  drawers  and  indorsers  of 
certain  drafts  (properly  stamped),  wliich 
were  drawn  for  the  benefit  of  the  mortgagors, 
and  payable  subsequent  to  the  execution  of 
said  mortgage,  it  was  held  not  to  require  any 
stamp  whatever,  as  there  was  no  money  lent 
at  the  time,  nor  had  any  become  due,  nor  was 
any  forborne  to  be  paid,  being  payable.  lb. 

j'  XiVidenoe. — Where  it  was  in  evidence 
that  no  stamp  was  on  a  note  at  the  time  of  the 
issue  thereof,  and  the  plaintiflf  did  not  pro- 
duce the  certificate  required  by  the  act  of 
March  3,  1865,  before  it  was  offered  in  evi- 
dence, although  the  note  was  produced  at 
the  trial  with  a  stamp  affixed  and  canceled, 
but  no  proof  as  to  when  or  by  whom  it  was 
stamped,.  i^2c{,  that  defendant  was  entitled  to 
fo  to  the  jury  on  the  question  of  fact  raised 
m  regard  to  the  stamp.  Piatt  v.  Brtxtchy  36 
How.  188. 

k.  Replevin  bond.— The  defect,  if  it  be 
one  of  a  want  of  stamp  upon  an  undertaking 
in  an  action  of  replevin,  can  be  cured  upon 
exception  to  it.  DeBeguie  v.  LetciSy  3  Rob. 
708. 

I  Sabrogation.— In  an  action  against  a 
surety,  for  the  default  of  his  principal,  the 
defendant  may  demand,  by  his  answer,  to 
be  subrogatea  to  the  place  of  the  plaintiff. 
Bank  of  Toronto  v.  Hunter y  20  How.  292; 
S.  G.  4  Bosw.  646.  A  surety  who  pays  the 
debts  of  his  principal,  is  entitled  to  be  put  in 
the  place  of  the  creditor,  and  to  all  the  means 
which  the  creditor  possessed  to  enforce  pay- 
ment against  the  principal  debtor.  Lewis  v. 
Palmer,  28  N.  Y.  (1  Tiff),  271. 

i».  Performanoe.  — Under  a  pleading 
which  avers  the  performance  of  a  contract, 
the  breach  of  whidh  is  alleged  by  the  oppo- 
siie  party,  evidence  cannot  be  given  in  excuse 
of  non-performance.  Hosley  v.  Black,  28  N. 
Y.  (I  Tiff.),  443 ;  S.  0.  26  How.  97  ;  Oakley 
V.  Morton,  11  N.  Y.  (1  Kem.),  25;  Crat^ 
dall  V.  Clark,  7  Barb.  169.  See  aBeUy  v. 
JlfwIuaZ  lAfelnauranee  Co.  2  Abb.  N.  S.  167. 
But  this  rule  is  of  very  little  consequence,  for 
the  pleading  may  be  amended  so  as  to  allow 
such  evidence.  Hosley  v.  Black,  28  N.  Y. 
(1  Tiff.),  443;  S.  0.  26  How.  97.  Facts  in 
excuse  of  non-performance  may  be  pleaded. 
Webb  V.  James^  8  Mees.  k  Wets.  645;  1 


Dowl.  N.  S.  36;  Clarke  y.  CrandiOy  27  Bttb. 
73.  But  cannot  be  admitted  under  a  plea 
that  the  plaintiff  was  injured  by  his  own 
wrong.  White  v.  AnedeU,  I  Mees.  and  Wels. 
348  ;S.  C.  Tyrwh.  &  Gr.  785. 

n.  Defense  to  a  suit  on  Judgment.— 

In  a  suit  on  a  judgment,  no  matter  of  defense 
can  be  pleaded  which  existed  prior  to  the  judg- 
ment. Biddle  v.  Wilkins,  I  Peters,  686,  692. 
But  that  the  iudgment  was  obtained  bv  fhtud 
may  be  alleged  and  proved  as  matter  of  defense* 
Ddbeon  v.  Pearce,  12  N.  Y.  (2  Kem.),  156. 
Where  the  judgment  is  one  of  account  in 
another  State,  an  answer  of  no  such  record, 
raises  no  issue  except  the  existence  of  the  re- 
cord.' O^oodrie^  V.  Jenkins,  6  Ham.  (Ohio),  44. 
An  issue  proper  for  the  court,  and  not  for  Uie 
jury.  Barker  v.  McClure,  2  Blackf.  14.  The 
same  credit,  validity  and  effect  is  given  in  every 
other  State  in  the  United  States,  to  the  judg- 
ment of  a  State  court,  which  it  had  where  it 
was  rendered,  and  those  pleas,  and  only 
those,  which  would  be  a  good  defense  to  a 
suit  therein  in  such  court,  can  be  pleaded  in 
any  other  court  in  the  United  States.  Hamp- 
ton V.  Connd,  4  Pet.  Gond.  R.  242 ;  3  Wheat. 
R.  234;  Mills  v.  Duryee,  7  Oranch,  481;  2 
Pet.  Cond.  R.  578. 

0.  Coyerture. — ^Wbere  the  complaint  in 
an  action  to  charse  the  separate  estate  of  a 
married  woman,  alleged  her  coverture,  an  an- 
swer denying  that  she  is  a  married  woman,  or 
had  a  separate  estate,  is  insufficient  since  the 
law  of  1860.  Aitken  v.  Clark,  16  Abb.  328  (n.) 

P'  Non-joinder. — Where  the  answer  sets 
up  a  non-joinder  of  [Muties  defendant,  alleging 
that  such  parties  are  jointly  liable,  it  must 
point  out  the  names  of  the  parties  who  oueht 
to  be  brought  in  as  co-defendants.  Wiganaw. 
Sichd,  3  Keyes,  120 ;  Fou^  v.  Kennedy,  2 
Abb.  347.  And  should  aver  that  they  are 
living,  and  within  the  jurisdiction  of  the  court. 
Wooster  v.  Chamberlain,  28  Barb.  602.  If 
that  is  omitted,  proof  on  the  trial  will  cure 
the  defect,  id.  An  allegation  that  *'all  re- 
side" in  a  certain  place  is  a  sufficient  averment 
that  they  are  living  persons.  Taylor  v.  Eich- 
ards,  9.  Bosw.  679. 

9*  Esoape.  —  Where  the  action  is  one 
founded  on  a  statute,  as  distinguished  from  a 
mere  action  for  damages  against  a  sheriff,  for 
an  escape,  the  insolvency  of  the  prisoner  is  no 
defense.  Bensd  v.  Lynch,  2  Rob.  448 ;  Barnes 
V.  WilkU,  11  Abb.  226 ;  S.  C.  19  How.  564;  S. 
C.  Aff 'd,  12  Abb.  448 ;  35  Barb.  514 ;  McCre^ 
V.  WiUett,  9  Bosw.  600;  S.  C.  23  How.  129; 
Aff'g  S.  C,  4  Bosw.  643.  See  Benick  v. 
Orser,  id.  384;  Loosey  v.  Orser,  id.  391. 

r.  Briction. — ^In  pleading  an  eviction,  the 
answer  must  allege  an  eviction  or  expulsion 
of  the  tenant  from  the  demised  premises,  and 
the  keeping  him  out  of  possession  until  after 
the  rent  became  due;  otherwise  it  is  bad. 
Vemam  v.  Smith,  15  N.  Y.  (1  Smith),  327; 
EdgerUm  v.  Page,  14  How,  116;  S.  0.  5  Abb. 
1 ;  S.  C.  Aff'd,  20  N.  Y.  (6  Smith),  281 ;  10 
Abb.  119;  18  How.  359.  In  an  action  for 
rent,  an  answer  alleging  an  eviction  of  the  do- 
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fendant  from  possession  of  part  of  the  pretn- 
ises,  and  from  the  quiet  use  of  the  whole,  by 
a  iitler  paramount  to  that  of  plaintiff,  althoogjii 
not  by  virtue  of  a  judgment,  decree  or  other 
legal  process,  was  held  good.  Moffat  r.  Strong, 
9  Bofiw.  67.  See  Peek  y.  Hilery  14  How.  155; 
S.  G.  24  Barb.  178;  30  id.  655;  31  id.  117; 
Carter  t.  Burr,  39  id.  59.  Withholding  pos- 
session, in  the  first  instance,  of  part  of  the 
Premises,  is  not  an  eviction.  HurWut  t.  Post, 
Bosw.  28. 

8,   InsolYent's     discharge:     how 

pleaded. — Where  a  discharge  under  an  in- 
solvent act  is  pleaded  as  a  defense,  the  plea 
must  distinctly  aver  every  fact  which  was 
necessary  to  give  the  discharging  officer  juris- 
diction in  the  first  instance.  ScUters  v.  Tobias, 
3  Paige,  338.  Nor  will  the  recital  of  the  facte 
in  the  discharge  set  forth  in  the  plea,  supply  a 


defect  in  the  avennents  giving  jurisdiction  to 
the  officer.  Wheder  v.  I'ownaend,  3  Wend. 
247;  Wyman  v.  Mitchai,  I  Cow.  316;  i^ 
V.  HUehoock,  6  Wend.  433;  Frary  v.  Dakin, 
7  John.  75.  Discharge  under  buikrupt  act. 
See  MeConmck  v.  Pidtering,  4  N.  Y.  (4 
Gomst.),  276 ;  Coatee  v.  Simmons,  4  Barb.  403 ; 
Fox  V.  Woodruff,  9  id.  498.  Discharge  under 
the  insolvent  act  of  this  State.  See  Coursen  v. 
Dearborn,  7  Rob  143 ;  American  Flask  and 
Cap  Co.  V.  Son,  id.  233;  S.  G.  3  Abb.  N.  S. 
333. 

t.  Discharge  pending  stiit.— An  in- 
solvent's discharge,  obtained  during  the  pen- 
dency of  an  action,  must  be  pleaded,  if  the  de- 
fendant has  an  opportunity  for  so  doing,  other- 
wise the  court  will  not  afterward,  upon 
motion,  relieve  him  from  proceedings  on  the 
judgment.  Price  v.  Peters,  15  Abb.  197. 


§  150.  [129.]  (Am'd  1849, 1852.)  May  set  forth  as  many  grounds  of 
defense  as  exist. 

The  counterclaim  mentioned  in  the  last  section,  must  be  one  existing  in 
favor  of  a  defendant  and  against  a  plaintiff,  between  whom  a  several  judg- 
ment might  be  had  in  the  action,  and  arising  out  of  one  of  the  following 
causes  of  action  : 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction  set  forth 
in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or  connected 
with  the  subject  of  the  action ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of  action  arising  also 
on  contract,  and  existing  at  the  commencement  of  the  action. 

The  defendant  may  set  forth  by  answer  as  many  defenses  and  counter- 
claims as  he  may  have,  whether  they  be  such  as  have  been  heretofore 
denominated  legal  or  equitable,  or  both.  They  must  each  be  separately 
stated,  and  refer  to  the  causes  of  action  which  they  are  intended  to  answer, 
in  such  manner  that  they  may  be  intelligibly  distinguished. 


Gen£bal  Notes. 


a.  CoTinterclaim. — Matter  which  shows 
that  plaintiff  never  had  a  cause  of  action,  is 
not  a  counterclaim,  e.  g,,  usury.  Prouty  v. 
Eaton,  41  Barb.  409.  So,  part  payment  in 
an  action  for  work,  labor,  etc.  Burke  v.  Thome, 
44  Barb.  363.  In  an  action  for  the  foreclo- 
sure of  a  chattel  mortgage,  joining  as  defend- 
ants, subsequent  purchasers  of  the  mortgaged 
property,  and  seeking  to  charge  some  of  them 
with  a  deficiency  ansing  by  reason  of  their 
having  consumed  a  part  thereof,  held,  that 
such  defendants  could  not  avail  themselves  of 
a  demand  in  favor  of  the  mortgagor  against 
the  mortgagee,  as  a  counterclaim.  B^s  v. 
Waterbury,  8  Bosw.  396.  A  demand,  to  be 
recovered  as  a  counterclaim,  must  be  alleged 
as  such.  id.  Where  the  issue  in  the  first  in- 
stance was,  which  of  the  litigants  were  en- 
titled to  certain  goods,  and  afterwards  the  de- 
fendant, by  a  supplemental  answer,  averred 


that  plaintiff  had  converted  the  said  goods  to 
his  own  use,  and  claimed  judgment  for  the 
value  of  the  same,  held,  that  such  answer  set 
up  a  counterclaim.  Thompson  v.  Kessd,  30 
N.  Y.  (3  Tiff),  383. 

In  an  action,  by  the  vendor  of  a  chattel,  on 
a  promissoiy  note  given  for  the  purchase 
price  thereof  an  answer  averring  fraud  in  the 
sale,  on  the  part  of  the  plaintiff,  but  before 
any  adjudication  thereon,  was  withdrawn,  was 
hdd,  not  to  be  a  bar  to  a  subsequent  action 
brought  by  the  vendee  to  recover  damage  for 
such  fraud.  MeDondtd-v.  Christie,  42  Bari>.  36. 

A  demand  for  money  lost  by  betting,  is  one 
arising  on  contract,  and  may  be  the  subject  of 
a  counterclaim.  McDougaU  v.  WaUing,  48 
Barb.  364.  And  is  assignable,  id.  So,  a 
former  judgment  for  a  tort,  in  favor  of  a  de- 
fendant and  against  a  plaintiff.  Taylor  v.  Boot, 
4  Keyes,  3^5. 
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h.  Equitable  defenses.  —  All  matters 

are  considered  as  equitable  defenses,  which  be- 
fore the  Code  woald  have  authorized  an  appli- 
cation to  the  court  of  chancery  for  relief 
ag;ainst  a  legal  liability,  but  which  at  |aw  could 
not  have  l^n  pleaded  in  bar.  Citing  Dob- 
9on  y.  Peareey  12  N.  Y.  (2  Kern.),  156;  Shee- 
han  y.  Hamilton,  3  Abb.  N.  S.  197 ;  S.  0.  2 
Keyes,  804.  A  defense  purely  equitable,  may 
be  interposed  to  a  cause  of  action  strictly 
legal,  id.  Thus,  in  an  action  by  one  claiming 
under  the  grantor,  in  a  perpetual  lease  made 
subject  to  a  rent  charge,  to  recoycr  such  prem- 
ises for  a  breach  of  a  condition  to  pay  rent, 
where  the  defendant  claimed  an  extinguish- 
ment of  the  rent  charge  by  a  technical  legal 
merger,  hddy  that  plaintiff  could  rebut  such 
defense  by  showing  that  in  equitjr  no  merger 
had  taken  place,  id.  So,  in  an  action  of  eject- 
ment, by  a  yendor,  or  his  grantee,  to  rocoyer 
possession  of  land  held  by  defendant  under  an 
executory  contract  of  sale,  on  the  ground  of  de- 
fault of  payment  according  to  the  terms  of  the 
contract,  an  answer  alleging  that  the  time  of 
payment  had  been  extended  by  parol ;  that  de- 
fendant had  tendered  the  amount  of  the  same 
to  plaintiff  before  commencement  of  suit,  etc., 
was  held  to  be  an  equitable  defense.  Cythe  y. 
LaFantaifif  51  Barb.  186.  And  in  an  action 
on  a  promissory  note  against  the  maker,  where 
the  plaintiff  was  an  assignee  thereof,  but  not 
a  bona  fide  holder  for  a  yaluable  considera- 
tion, an  answer  ayerring  a  yerbal  agreement, 
accompanying  and  qualifying  the  deliyery  of 
the  note  to  the  payee  thereof  was  held  plead- 
able. Van  VaUcenburgh  y.  Stupplebeen,  49 
Barb.  99. 

€.  CoTinterclaim:  when  allowable. 

A  counterclaim  may  be  interposed,  although 
the  claim  mentioned  in  the  complaint  is  purely 
of  a  common  law  nature,  or  for  the  recoyery 
of  money  only.  HieksviUe  and  Cold  Spring 
Branch  R.  R.  Co.  y.  .Long  Island  JR.  R,  Co, 
48  Barb.  355.  See  49  id.  668  (n.)  Whether 
the  facts  alleged  in  an  answer  constitute  an 
admissible  counterclaim  in  the  action,  can 
only  be  determined  by  demurrer,  or  by  objec- 
tion on  the  trial.  Collins  y.  Suau,  7  Kob.  94. 
Where  the  court  below  decided,  as  matter  of 
law,  that  a  counterclaim  set  up  by  defendant 
was  inadmissible  in  the  action,  without  stat- 
ing the  grounds  of  such  decision,  the  ruling 
will  be  understood  to  haye  been  made  in  any 
view  of  the  eyidence,  and  if  it  appears  that  a 
ec^unterelaim  miRht  haye  been  allowed,  the 
ruling  will  be  deemed  erroneous.  Interna- 
tional Bank  y.  Monteaih,  39  N.  Y.  (12  Tiff.), 
297.  A  counterclaim  cannot  be  interposed  in 
an  action  for  a  tort.  id.  300 ;  Pattison  y.  Rtch- 
ards,  22  Barb.  146.  This  also,  seems,  to  be 
the  true  rule  where  the  subject  of  the  al- 
leged counterclaim  is  a  tort.  Askins  y. 
Beams,  3  Abb.  187.  It  is  supposed  that 
tl^e  ground  of  this  case  is,  that  opposite  ac- 
tions for  torts  cannot  be  the  subject  of  coun- 
terclaim ;  yet,  perhaps,  there  is  a  distinction, 
i,  e^  where  the  ground  of  each  claim  is  really 
a  contract,  although  the  form  of  action  under 
the  old   system  would    be   for    a  wrong ; 


then,  when  the  transaction  which  giyes  rise 
to  each  is  the  same,  the  Code  includes  a 
counterclaim.  Xenia  Branch  Bank  y.  Lee^ 
7  Abb.  377 ;  S.  C.  2  Bosw.  694.  Thus,  in 
an  action  of  slander,  where  the  answer  al- 
leged slander  of  the  defendant  by  plaintiff,  as 
a  counterclaim,  the  court  said,  per  Daly,  J. : 
*'  If  slander  could  be  the  subject  of  a  counter- 
claim, which  I  yery  much  doubt,  it  must  ap- 
pear that  it  rose  out  of  the  transaction,  the 
foundation  of  the  plaintiff's  claim,  or  was 
connected  with  the  subject  of  the  action." 
Fellerman  y.  Dolan,  7  Abb.  395  (n.)  Coun- 
terclaims, under  the  Code,  embrace  both  set- 
offs and  recoupment,  as  they  were  formerly 
understood.  PatHsan  y.  Ricftards,  22  JBaro. 
143.  Where  the  action  was  in  the  nature  of 
troyer,  and  the  answer  was  that  defendant 
had  a  lien  on  the  property  for  which  the  ac- 
tion was  brought,  it  was  held  to  be  an  action 
of  tort,  in  which  the  set-off  alleged  in  the  an- 
swer was  not  allowable.  GoW^  y.  Babcock, 

7  Abb.  392  (n.)  So,  in  an  action  for  the 
conyersion  of  personal  property,  no  set-off  is 
admissible.  Donahue  y.  Henry,  4  £.  D.  Smith, 
162.  See  Drake  y.  Cockroft,  10  How.  382; 
S.  C.  1  Abb.  203 ;  4  £.  D.  Smith,  34 ;  Edger- 
ton  y.  Page,  14  How.  116;  S.  C.  1  Hilt.  320; 
5  Abb.  I ;  S.  C.  Aff M,  18  How.  359.  See, 
also,  10  Abb.  119 ;  18  How.  359 ;  DeLeyer  y. 
Michaels,  5  Abb.  203 ;  McKensie  y.  Farrell, 
4  Bosw.  193 ;  BisseU  y.  Pearse,  21  How.  130 ; 
Kurtz  y.  McGruire,  5  Duer,  660.  In  Drake  y. 
Cockroft,  supra,  it  was  doubted  whether  the 
Code  extended  the  right  of  recoupment  to  any 
other  cases  not  within  the  law  of  set-off,  but 
none  of  these  cases  seem  to  analyze,  yery 
strictly,  the  proyisions  of  this  section.  In  the 
case  of  Xenia  Branch  Bank  y.  Lee,  7  Af>b. 
372 ;  S.  C.  2  Bosw.  694,  they  were  more  fully 
considered,  and  where  the  action  was  for  the 
conyersion  of  certain  bills  of  exchange,  it  was 
held  that  defendant  might  set  up  title  in  him- 
self as  the  plaintiff's  indorser,  and  ask,  by 
wa^  of  counterclaim,  a  judgment  against  the 
plamtiff as  indorser  thereof;  and  Woodrufp, 
J.,  reyiewing  §150,  said,  *'  this  division  of  the 
section  shows  that  there  may  be  a  counter- 
claim when  the  action  itself  does  fiot  arise  on 
contract.  •  •*  •  The  first  subdiyision  would, 
therefore,  be  unmeaning,  as  a  separate  defini 
tion,  if  it  neither  contemplated  cases  in  which 
the  action  was  not  brought  on  the  contract 
itself,  in  the  sense  in  which  these  words  are 
ordinarily  used,  nor  counterclaims  which  did 
not  themselyes  arise  on  contract."  Xenia 
Branch  Bank  y.  Lee,  7  Abb.  389 ;  2  Bosw.  702. 

A  counterclaim  may  be  pleaded  in  an  action 
to  recoyer  the  possession  of  personal  property, 
where  it  arises  out  of  the  transaction  set  forth 
in  the  complaint.  Broum  y.  Buckingham,  21 
How.  190;  S.  C.  11  Abb.  387.  In  an  action 
for  an  assault  on  plaintiff,  defendant  cannot 
counterclaim  for  a  simultaneous  assault  by 
plaintiff  on  himself.  Schnaderbeck  y.  Worth, 

8  Abb.  37. 

d.  Statute  bar  to  counterclaim.^ 

A  counterclaim,  or  set-off,  is  not  barred  by 
the  statute  of  limitations,  unless  the  period  of 


264 


The  Answeb. 


Ik  150. 


limitation  has  expired  before  the  action  is 
brought.  Walker  v.  Clements,  9  Eng.  L.  & 
£q.  R.  332 ;  S.  G.  15  Q.  B.  R.  1046.  See, 
also,  Van  Aim  y.  Sehermerhom,  14  How.  287. 

e.  Judgment  upon  counterolaim.— 

Where  a  defendant  sustains  a  counterclaim 
for  a  larger  amount  than  the  plaintiff's 
established  demand,  he  is  entitled  to  a  judg- 
ment in  his  favor  for  the  balance.  Ogden  t. 
Coddington,  2  £.  D.  Smith,  317. 


/.  AxnendtDg   answer  by  adding 

OOUnterolaim. — ^In  an  action  to  recover  un*" 
liquidated  damages  arising  from  defendant's 
breach  of  contract,  the  defendant  was  per- 
mitted to  amend  his  answer  by  adding  thereto 
a  counterclaim,  to  the  effect  that  the  plaintiff 
was  indebted  to  the  defendant  for  a  cause  of 
action  arising  on  contract  existing  at  the 
commencement  of  the  action.  Beardsley  r 
Stover,  7  How.  294. 


11.  What  is  a  Counterclaim  and  its  Effect. 


a.  What  it  includes.— The  counter- 
claim authorized  by  the  Code,  includes  both 
set-off  and  recoupment,  and  is  broader  and 
more  comprehensive  than  either.  Clinton  v. 
Eddy,  1  Lans.  61 ;  Vassear  v.  Livingston,  13 
N.  Y.  (3  Kern.),  248,  (266) ;  Aff'g  S.  C.  4 
Duer,  286 ;  Beardsley  v.  Stover,  7  How.  294. 
It  secures  to  the  defendant  the  Aill  relief 
which  a  separate  action  at  law,  or  a  bill  in 
chancery,  or  a  cross-action  would  have  se- 
cured him  on  the  same  state  of  facts.  Leaven- 
worth V.  Packer,  62  Barb.  132,  (137) ;  Boston 
Silk  S  Woolen  MUls  v.  Bull,  37  How.  299; 
S.  0.  6  Abb.  N.  S.  319,  sub  nom.  Boston 
Mills  V.  EuU,  Citing  Gleason  v.  Moen,  2 
Duer,  639;  Currie  v.  Cowles,  6  Bosw.  452. 

6.  Unliquidated  demand.— It  may  be 

for  liquidated  or  unliquidated  damages,  i^. 
Citing  Schuhart  v.  Harteau,  34  Barb.  447. 
And  for  unliquidated  damages  arising  on  aeon- 
tract  different  from  the  contract  on  which  the 
action  is  brought.  Citing  Lignot  v.  Bedding, 
4£.  D.Smith,  285. 

c.  And  of  a  legal  or  equitable  na- 
ture.— Currie  v.  Cowles,  6  Bosw.  453.  But, 
as  to  unliquidated  demands,  see  Cumings 
V.  Morris,  3  Bosw.  560 ;  S.   C.  Aff'd,   25 

N.  Y.  (11  Smith),  625,  sub  nom,  Cummings 
V.  Morris.  A  counterclaim  must  be  some- 
thing that  resists  or  modifies  the  plaintiff's 
claim.  National  Fire  Insurance  Company 
V.  McKay,  21  N.  Y.  (7  Smith),  196; 
Leavenworth  v.  Packer,  52  Barb.  132,  (137) ; 
Pattison  v.  Bichards,  22  id.  143.  It  must 
exist  in  favor  of  the  defendant,  and  against 
the  plaintiff.  Boies  v.  Bosekrans,  37  N.  Y. 
(10  Tiff.),  409;  S.  C.  4  Abb.  N.  S.  276;4 
Trans.  App.  332.  It  must  be  pleaded  as 
such.  To  designate  it  as  a  *'  further  defense" 
is  not  sufficient,  id.  It  will  be  taken  as  ad- 
mitted, unless  replied  to.  Clinton  v.  Eddy, 
1  Lans.  61;  S.  C.  37  How.  23 ;  54  Barb.  54. 

d,  Reciprocal  right.— The  right  of 

plaintiff  to  claim,  and  defendant  to  counter- 
claim, must  be  reciprocal.  Mayor,  etc.  of 
New  York  v.  Parker  Vein  Steamship  Co.  12 
Abb.  300;  S.  C.  21  How.  289;  8  Bosw.  300. 
For,  where  there  is  no  claim  on  the  part  of 
the  plaintiff,  there  cannot,  strictly  speaking, 
be  a  counterclaim.  Bdlinger  v.  Craigue,  41 
N.  Y.  (2  Hand),  116;  approving  31  Barb. 
534;  Prouty  r.  Eaton,  41  id.  409.  Nor  can 
usury  be  sec  up  as  a  counterclaim.  lb. 

«•  A  counterclaim  must  contain  not 
only  the  substance  of  what  is  necessary  to 


sustain  an  action  in  favor  of  the  defendant 
against  the  plaintiff,  but  it  must  also  operate 
in  some  way  to  defeat  in  whole,  or  in  part,  the 
plaintiff's  right  of  recovery.  Mattoon  Y.Baker, 
24  How.  329. 

/.  Causes  which  are  not  available. 

There  are  many  causes  of  action  not  available 
as  counterclaims.  Ives  v.  Miller,  19  Barb.  197; 
e.  g.,  a  joint  debt  cannot  be  counterclaimed 
against  an  individual  one.  Camphell  v.  Genet, 
2  Hilt.  290.  For  other  cases,  see  Bates  v. 
Bosekrans,  37  N.  Y.  (10  Tiff.),  409  ;  S.  C.  4 
Abb.  N.  S.  276 ;  4  Trans.  App.  332 ;  Compton 
V.  Green,  9  How.  228;  La  Farge  v.  Halsey, 
4  Abb.  397;  S.  C.  1  Bosw.  171;  East  Biver 
Bank  v.  Bogers,  7  Bosw.  493 ;  Newell  v.  Sal- 
mons, 22  Barb.  647. 

g.  Causes  which  are  available.^ 

An  action  for  selling  pledged  stock  without 
notice  io  the  pledger,  is  on  contract,  and 
admits  of  a  set-off.  Seaman  v.  Beeve,  15  Barb. 
454.  So,  an  action  for  money  lost  on  a  bet. 
McDougall  v.  Walling,  48  Barb.  364.  So,  in 
an  action  for  rent,  damages  sustained  by  de- 
fendant by  reason  of  fraud  on  the  part  of 
plaintiff,  may  be  the  subject  of  a  counter- 
claim. Staples  V.  Anderson,  3  Rob.  327.  In 
an  action  by  a  tenant  to  annul  an  executory 
agreement  for  a  lease,  on  the  ground  of  fraud, 
under  which  plaintiff  has  occupied  the  prem- 
ises, the  defendant  may  counterclaim  rent 
accrued  by  such  occupancy.  Mayor,  etc.  of 
New  York  v.  Wood,  4  Abb.  N.  S.  332. 

h.  Judgment. — The  provisions  of  the 
Code,  §  71,  against  bringing  suit  upon  a  judg- 
ment without  leave  of  court,  does  not  prevent 
the  use  of  a  judgment  as  a  defense,  set-off,  or 
counterclaim  without  such  leave.  Wells  v. 
Henshaw,  3  Bosw,  625 ;  Clark  v.  Story,  29 
Barb.  295. 

i.  A  demand  that  has  been  once 

set  up  in  an  action  as  a  counterclaim  or 
set-off,  and  properly  excluded,  because  not 
admissible  as  such  in  the  action,  may,  not- 
withstanding that  fact,  become  the  su^ect  of 
a  subsequent  suit,  or  counterclaim.  Ives  v. 
Goddard,  1  Hilt.  434.  But  where  it  has  been 
so  set  up  in  a  case  proper  to  be  allowed,  if 
proved,  and  the  court  or  jury  pass  upon  and 
disallow  it,  it  cannot  become  the  subject  of 
another  action  between  the  same  parties. 
Hatch  V.  Benton,  6  Barb.  28. 

j.  In  case  the  complaint  is  dismiss- 
ed-— Where  counterclaims  have  been  set  up, 
but  the  complaint  is  dismissed  on  the  trial  on 
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the  defendftnt's  motion,  the  pUifatiff,  after  ex- 
cepting to  the  dismissal  of  his  complaint,  has 
a  right  to  insist  that  the  defendant's  claims 
shall  be  passed  upon  b^  the  jury,  so  that  he, 
after  having  made  the  issue,  cannot  withdraw 
it  and  bring  a  new  action  thereon.  MUUr  v. 
Freebarny  4  Rob.  608,  and  cases  cited. 

*.  Judgment  on  claim.— The  recovery 
of  a  judgment  on  a  promissory  note,  does  not 
extinguish  the  note  as  to  any  parties  to  it,  not 
parties  to  the  action  ;  and  such  note  b  a  good 
counterclaim,  as  aeainst  parties  not  parties  to 
the  action  in  which  the  judgment  was  obtain- 
ed upon  the  note.  Ktlsey  v.  Bradbury ,  21 
«arb.  531 ;  S.  0.  12  N.  Y.  Leg;  Obs.  222. 
But  a  claim  merged  in  a  judgment,  cannot  be 
used  as  evidence  of  indebtedness.  Ives  v.  CrodL- 
dard,  1  Hilt.  434.  LotceU  v.  Lane,  33  Barb. 
292. 

L  Application  of  set-off.— Where  a 
debtor  nas  a  set-off  e<^ually  applicable  to  two 
demands  against  him,  it  is  not  for  him  to  elect 
which  he  will  satisfy,  but  the  court  will 
direct  the  application  according  to  the  equi- 
ties between  the  parties.  Tallmadge  v.  Fish- 
kiU  Iran  Co,  4  Barb.  383.  Citing  CoUina  v. 
AUen,  12  Wend.  356. 

m.  Recoupment. — ^A  defendant  cannot 


prove  damages  by  way  of  recoupment,  nnlesa 
a  claim  to  recoup  is  set  up  in  the  answer. 
Crane  v.  Hardman,  4  £.  D.  Smith,  448; 
Storp  V.  HcwhuU,  id.  464. 

n.  Conversion. — ^A  claim  of  damages  for 
conversion  arises  in  tort,  and  cannot  be  made 
the  subject  of  a  counterdaim,  by  waiving  the 
tort.  Mayor,  etc.  of  New  York  v.  Parker  Vein 
Steamship  Co.  12  Abb.  300 ;  S.  G.  21  How. 
289 ;  8  Bosw.  300.  At  least  where  the  coun- 
terclaim is  alleged  in  the  answer  as  a  tort.  lb. 

o.  Arbitration  bond. — Where  the  mat- 
ters in  controversy  were  mutually  submitted 
to  arbitration,  and  bonds  were  executed  and 
delivered,  but  pending  the  arbitration,  one  of 
the  parties  revoked  the  submission,  and  com- 
nnenced  suit  on  such  matters,  it  was  hM  that 
defendant  might  recover  by  way  of  counter- 
claim on  the  arbitration  bond,  the  expenses  of 
the  attempted  arbitration.  Curtis  v.  Barnes, 
30  Barb.  225. 

p.  Action  by  State. — ^Where  an  officer 
of  the  State  borrows  money  without  author- 
ity, such  claim  cannot  be  made  the  subject  of 
set-off  by  the  lender.  People  v.  Brandreth,  3 
Abb.  N.  S.  224;  S.  0. 34  How.  171.  Whether, 
in.  an  action  by  the  State,  any  set-off  or  oouu- 
terclaim  can  be  interposed,  quere  ?  lb. 


in.  Dependant  may  Elect  to  Sue  or  Set  up  Counterclaim. 


a.  Defendant  may  eleot.^A  defend- 
ant is  not  bound  to  set  up,  by  way  of  counter- 
claim, any  demand  he  may  have  against  the 
plaintiff,  but  may,  at  his  option,  bring  a  cross- 
action  for  the  same.  Peck  v.  Minot,  4  Rob. 
323;  Lignot  v.  Bedding,  4  E.  D.  Smith,  285 ; 
H€Useyv.Carter,lDuer,^7;  WelchY , Hazel' 
ton,  14  How.  97 ;  Lorraine  v.  Long,  6  Cal.  452 ; 
GiOespie  v.  Torrance,  25  N.  Y.  (11  Smith), 
306 ;  Aff'g  S.  C.  4  Bosw.  36 ;  7  Abb.  462. 

ft.  Action  not  barred.— An  action  for 

equitable  relief  is  not  barred  because  the 
plaintiff  might  have  interposed  the  claim  as  a 
defense  in  a  former  suit.  Siemon  v.  Schurck, 
29  N.  Y.  (2  Tiff.),  598 ;  Aff 'g  S.  C.  33  Barb. 
9,  sub  nom.  Sieman  v.  Austin,  See  Kerr  v. 
Hays,  35  N.  Y.  (8  Tiff.),  331.  Nor  is  an 
action  on  any  claim  thus  barred.  Lignot  v. 
Bedding,  4  £.  D.  Smith,  285.  See  Barth  v. 
Burt,  17  Abb.  349 ;  S.  C.  43  Barb.  628. 

c.  Claim  not  barred.— The  pendency  of 

an  action  for  damages,  is  no  bar  to  the  setting 
up  of  the  same  demand  as  a  counterclaim,  in 
an  »;tion  afterwards  brought  against  the 
plaintiff  in  the  first  suit  by  the  defendant, 
therein.  Wiltsie  v.  Northam,  3  Bosw.  162. 

d.  When  he  must  elect,— -Where  a 

plaintiff  has,  in  a  previous  pending  suit,  set 
up  his  cause  of  lustion  as  a  counterclaim 
against  the  same  parties,  he  may  and  should 


be  put  to  his  election,  on  which  he  will  relyj 
his  answer,  or  his  cross-action.  Collyer  v. 
Collins,  17  Abb.  468 ;  Fabriootti  v.  Laumtg^ 
1  Code  R.  N.  S.  121 ;  S.  0.  3  Sandf.  743 ; 
Hammond  v.  Baker,  1  Code  R.  N.  S.  105 ; 
S.  C.  3  Sandf.  704 ;  WiUsie  v.  Northam,  3 
Bosw.  162.  But  see  Harris  v.  Hammond,  18 
How.  123;  Wright  v.  Delafield,  11  How. 
465.  Otherwise  his  action  is  not  barred  by 
the  pendency  of  the  former  one.  Collyer  v. 
Colhns,  17  Abb.  467.  Where  A.  set  up  new 
matter  as  a  defense  to  an  action  by  B.,  and 
afterward  brought  a  cross-action  against  B., 
founded  on  the  same  matter ;  held,  on  motion, 
that  the  defendant  in  the  cross-action  was 
entitled  to  a  reference  to  ascertain  if  the  sub* 
ject  of  the  cross-action  was  the  same  as  in 
the  answer  in  the  first  action;  that  if  the 
report  was  in  the  affirmative,  B.  would  be 
entitled  to  an  order  dismissing  the  cross- 
action.  Farmert^  Loan  and  Trust  Co,  v. 
Hunt,  1  Code  R.  N.  S.  1. 

e.  Justice's  court. — In  a  justice's  court, 
a  defendant  must,  in  certain  cases,  set  up  as  a 
defense,  any  demand  he  may  have  against  the 
plaintiff,  or  forfeit  the  right  to  recover  thereon. 
An  answer,  alleging  as  a  defense,  such  a  for- 
feiture, must  state  facts  which  bring  the  case 
within  the  statute.  Wekh  v.  HiuseUon,  14 
How.  97. 


IV.    SuFFICrBNCT  OP  A  CoUNTEBCLAIM   AS   AN   ANSWER. 


a.  How  determinecL— The  Code  pre- 
scribes no  rules  by  which  to  determine  the 
sufficiency  of  an  answer  containing  a  counter- 
chum,  except  that  it  must  state  &cts  enough 

34 


to  constitute  a  good  cause  of  action  in  favor 
of  defendant  and  against  the  plaintiff,  and  thai 
it  be  one  of  the  several  causes  of  action  defined 
by  §  150.  Bates  v.  Bosekrans,  37  N.  Y.  (10 
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Tiff.),  409 ;  S.  0.  4  Abb.  N.  S.  276 ;  4  Tnuis. 
App.  332 ;  AUm  ▼.  Haskitis,  5  Duer,  332 ; 
MerriU  v.  MOiard,  5  Bosw.  645 ;  S.  0.  again, 
10  id.  309.  Its  sufficiency  maj  be  deter- 
mined by  the  inquiry,  whether  or  not  the 
substance  of  facts  stated  would  constitute  a 
cause  of  action  on  behalf  of  the  defendant, 
against  the  plaintiff,  if  the  plaintiff  had  not 
sued  the  defendant?  Vassear  y.  lAvinggton, 
13  N.  Y.  (3  Kern.),  218;  Aff'g  S.  C.  4  Duer, 
285,  sub  nom.  Vcisseur  ▼.  lAvingsion;  Mc- 
Kensie  ▼.  FarreU,  4  Bosw.  193. 

h.  Judgment  for  plainUff.— If  the  al- 
leged counterclaim  consists  of  facts  which 
are  insufficient  to  bar  a  recovery  by  plaintiff, 
or  to  affect  the  amount  of  his  recovery,  the 
plaintiff  should  have  judgment,  notwithstand- 
mff  the  facts  constituting  it  are  admitted  by  a 
iauure  to  reply,  or  being  put  in  issue  are 
found  true.  Van  Valen  ▼.  Lapham,  13  How. 
240 ;  S.  0.  Aff 'd,  5  Duer,  689. 

c.  Bar. — Where  the  facts  alleged  in  an 
answer  may  posssibly  constitute  a  counter- 
claim, but  are  such  as  always  constitute  a  flat 
bar  at  law  to  the  plaintiff's  right  to  recover, 
by  showing,  if  true,  that  he  never  had  any 
cause  of  action,  they  should  be  deemed  to  b« 
set  up  as  a  defense  merely,  unless  the  answer 
expressly  states  that  they  are  set  up  by 
way  of  counterclaim.  Burrall  v.  JDe  Groats  5 
Duer,  379.  See  Boies  v.  EosekranSt  23  How. 
98 ;  S.  0.  AffM,  34  id.  626.  An  answer  roust 
set  forth  whether  it  interposes  a  defense  or 
counterclaim.  CUmgh  v.  Murray,  19  Abb.  97. 

d.  Two  defenses. — Where  an  answer 
may  be  construed  to  contain  either  of  two  de- 


fenses, one  of  payment  and  the  other  a 
counterclaim,  the  latter  requiring  a  reply,  it 
will  be  hM  to  constitute  the  former  defense, 
on  the  principle  that  a  pleading  in  matter  of 
substance  is  to  be  taken  most  strongly  against 
the  pleader.  Burke  v.  Thame,  44  Barb.  363. 

e.  Demand  arising  out  of  plaintiff 's 

daini. — An  answer,  intended  as  a  counter- 
claim, which  avers  that  all  the  matters  therein 
set  forth  are  connected  with  the  subject  of 
the  plaintiff's  action,  does  not  oblige  the 
court  to  consider  them  as  so  connected,  but 
it  will  determine  for  itself,  from  the  facts 
stated,  whether  or  not  they  are  so  connected. 
FeUerman  v.  Dolan,  7  Abb.  395  (n.)  An<f 
so  of  an  averment,  that  the  allegeci  counter- 
claim arose  out  of  the  contract  and  transac- 
tion mentioned  in  the  complaint.  Brown  v. 
Buckin^m,  21  How.  190;  S.  C.  11  Abb. 
387.  When  a  cause  of  action  arises  out  of, 
or  is  connected  with,  the  contract  or  transac- 
tion set  forth  in  the  complaint.  See  Bums  v. 
Nevins,  27  Barb.  493;  Lyman  v.  Newman, 
29  id.  162 ;  Boyardus  v.  Parker,  7  How.  303 ; 
Askins  v.  Heams,  3  Abb.  184. 

/.  IrreleTancy  and  redundancy.— 

Where  a  counterclaim  contains  irrelevant,  re- 
dundant or  indefinite  matter,  the  remedy  is  by 
motion,  and  not  by  demurrer.  Mattoan  v.  Bo" 
ker,  24  How.  329 ;  Currie  v.  CowUs,  6  Bosw. 
453. 

g*  Separate  demands.— Where  a  coun 

terclaim  consists  of  several  distinct  demands, 
each  one  need  not  be  set  up  separately ;  the 
whole  constitute  one  counterclaim.  BanneyY, 
Smith,  6  How.  420. 


v.  a  countbrglaim  hust  be  one  existino  in  favor  of  a  defendant  and 

Against  a  Plaintiff,  etc. 


a.  Construction. — ^This  language  is  so 
precise  as  to  leave  no  room  for  interpretation, 
but  §112  qualifies  its  effect.  Merrick  v.  Oor- 
dan,  20  N.  T.  (6  Smith),  93.  See,  also, 
Duncan  v.  Stanton,  30  Barb.  533 ;  Scfmbart 
T.  Harteau,  34  id.  447 ;  Tyler  v.  Wmis,^Z  id. 
327 ;  S.  C.  12  Abb.  465,  sub  nom.  Tyler  v. 
Whitney;  Chaffee  v.  Cox,  1  Hilt.  78 ;  WQtsie 
y,Noriham,  3  Bosw.  162;  Lowell  v.  Lane,  33 
Barb.  292 ;  Cumings  v.  Morris,  3  Bosw.  560; 
S.  C.  Aff'd,  25  N.  Y.  (11  Smith),  625,  sub 
nom.  Cummtngs  v.  Morris ;  La  Faroe  v.  Hal- 
sey,  4  Abb.  397 ;  S.  0.  1  Bosw.  171 ;  East 
Bwer  Bank  v.  Sogers,  7  id.  493.  See  NeweU 
T.  Sdlmions,  22  Barb.  647.    Also,  note  to  §  112. 

h.  Agent. — Where  a  broker  sells  goods  to 
a  person,  not  knowing  or  having  reason  to 
know  that  the  seller  is  acting  as  a  broker,  the 
vendee,  when  sued  by  the  principal  for  the 
purchase  price  thereof,  can  set-off  a  debt  due 
tiim  from  the  broker.  Bliss  v.  Bliss,  7  Bosw. 
339.  But  where  the  sale  is  made  by  the  bro- 
ker, as  a  broker,  the  rule  is  otherwise,  (id). 
But  where  a  stock  broker  contracts  to  pur- 
chase stock,  and  deposits  with  the  vendor  his 
principal's  money,  merely  as  security  for  the 
performance  thereof,  without  disclosing  his 
principal^  or  that  he  acts  as  a  broker^  the  ven- 


dor, not  having  parted  with  value  on  the  faith 
of  the  deposit,  cannot  set-off  a  debt  due  him 
from  the  broker,  against  a  demand  of  the 
principal  to  recover  back  such  deposit.  White 
V.  Jatidon,  9  Bosw.  416. 

c.  In  an  action  on  a  note  by  an  as- 
signee, it  was  held,  that  a  cause  of  action  ex- 
isting only  against  the  payee  could  not  be  set 
up  as  a  counterclaim,  although  the  plaintiff 
received  the  note  from  the  payee  after  its  ma- 
turity. But  where  the  facts  alleged  as  a  de- 
fense, show  the  invalidity  of  the  note  itself, 
in  the  hands  of  the  payee,  either  for  want  or 
failure  of  consideration,  such  facts  are  admis- 
sible in  favor  of  the  maker  as  against  an  as- 
signee thereof,  after  its  maturity.  Wiltsie  v. 
Northam,  3  Bosw.  162.  See  Cumings  v.  Mor- 
ris, id.  560 ;  S.  0.  Aff'd,  25  N.  Y.  (11 
Smith),  625,  sub  nom.  Cummings  v.  Morris, 
In  an  action  by  the  assignee  of  a  note,  de- 
fendant cannot  offset  a  note  made  by  the 
assignor,  which  fell  due  after  the  former 
was  assigned.  Martin  v.  Kunjifmuller,  37  N. 
Y.  (10  Tiff.)  396;  4  Trans.  App.  464;  Aff'g 
S.  G.  10  Bosw.  16.  A  counterclaim  must  al- 
ways be  founded  upon  an  existing  demand  in 
presenti,  and  not  on  one  that  may  be  claimed 
it^fiUuro.  lb. 


§  150.] 


The  Answkb. 


267 


d.  Assignment  of  olainL— Until  a  de- 
mand becomes  mature,  a  set-o£f  or  counter- 
claim ma^  be  defeated  by  the  assignment,  hj 
the  opposite  party,  of  his  claim,  though  the 
latter  oe  insoWent,  and  his  demand  has  not 
become  payable  when  assigned.  Myers  v.  Da- 
vis, 22  N.  Y.  (8  Smith),  489.  Where  the 
plaintiff,  on  the  18th  of  October,  purchased  of 
S.  an  over-due  note,  made  b^  defendant,  and 
the  defendant  held  at  that  time,  an  over-due 
note  made  by  S.,  on  which  he  brought  suit 
and  recovered  a  judgment  on  the  29th  of  Octo- 
ber, held,  in  an  action  on  the  former,  that 
defendant  could  not  use  the  note  made-  by  S. 
as  a  set-off,  counterclaim  or  defense,  because 
it  was  mei^d  in  tKe  judgment.  Nor  could 
he  use  his  judgment  m  such  manner,  inas7 
much  as  it  was  not  rendered  until  after  plain- 
tiff purchased  the  note  in  suit,  and  was  not  a 
demand  against  S.  at  that  time ;  also,  that  de- 
fendant's want  of  notice  of  the  transfer  of 
said  note  did  not  change  the  rule.  Lowell  v. 
Lane,  S3  Barb.  292.  See  Ives  v.  Ooddard,  1 
Hilt.  434 ;  Kelsey  r.  Bradbury^  21  Barb.  531 ; 
S.  C.  12  N.  Y.  Leg.  Obs.  222. 

«.  Action  by  pledgee.— Where  a  pled- 
gee of  goods  employs  the  owner  to  sell  them, 
and  the  latter  does  so  with  notice  to  tlie  ven- 
dee of  the  pledeee's  lien,  and  the  vendee 
agrees  to  pay  the  purchase  price  to  such 
pledgee,  he  cannot  afterwards  set-off  a  claim 
against  the  owner  in  an  action  by  the  pledgee 


for  the  price  of  the  goods.  NiMbohm  t.  Maas^ 
3  Rob.  249. 

/.  Action  by  tmstee.  —  Where  the 

plaintiff  charges  his  co-trustees  with  breaches 
of  trust,  and  demands  that  they  be  removed, 
defendants  may  answer,  by  way 'of  counter- 
claim, that  plaintiff  has  made  breaches  of  said 
trust,  and  demand  th^t  he  be  removed  and  re- 
quired to  account.  Vose  v.  Ghdpen,  18  Abb.  96. 

g.  Co«paXtners. — ^A  claim  against  all  the 
persons  who  compose  a  corporation  jointly, 
does  not  constitute  a  set-off,  as  against  one 
made  by  the  corporation  as  such.  New  York 
Ice  Co.  V.  Parker,  21  How.  302;  S.  0.  8 
Bosw.  688. 

h.  Stockholders. — ^As  to  the  manner  of 
setting  up  by  way  of  counterclaim,  the  liabil- 
ity of  a  stockholder,  under  §§  32,  35  and  46 
of  the  general  manufacturing  act.  2  R.  S.  £dm. 
ed.  482, 486.  See  Chambers  y.  Lewis,  2SN.Y, 
(1  Tiff.),  454 ;  S.  C.  16  Abb.  433.  Also,  MtHarg 
V.  Eastman,  35  How.  205 ;  S.  C.  7  Rob.  137. 

i.  On  appeaL — Where  an  answer  alleged, 
by  way  of  counterclaim,  matter  arising  after 
the  commencement  of  the  action,  and  no  ob- 
jection therefor,  or  to  the  proof  offered  in  sup- 
port of  it,  was  made,  heli,  that  the  plaintiff 
could  not  avail  himself  of  such  objection  on 
appeal.  Ashley  v.  MarshaU,  29  N.  Y.  (2  Tiff.), 
494;  Aff'g  S.  C.  30  Barb.  426;  19  How.  110; 
9  Abb.  301. 


Vn.  It  Must  be   Between  Pabties   Between  whom  a  Several  Judo- 

MENT  Might  be  Had  in  the  Action. 


a.  For  the  general  princii^e,  see  iifo- 

Ilvaine  v.  EgerUm,  2  Rob.  422 ;  Davidson  v. 
BemingUm,  12  How.  310 ;  GUle^ie  v.  Tor- 
rance, 4  Bosw.  36;  S.  G.  7  Abb.  462;  S.  C. 
Aff^d,  25  N.  Y.  (11  Smith),  306;  Merritt  v. 
MiUard,  5  Bosw.  645 ;  Compton  v.  Oreen,  9 
How.  228 ;  CampbeU  v.  Genet,  2  Hilt.  290 ; 
La  Farge  v.  Halsey,  4  Abb.  397 ;  S.  G.  1 
Bosw.  171.  A  claim  arising  on  a  contract, 
wholly  independent  of  the  one  mentioned  in 
the  complaint,  and  made  with  the  plaintiff's 
assignor,  cannot  be  the  subject  of  a  counter- 
claim. Mcllvaine  v.  Egerion,  2  Rob.  422. 

6.  Action  by  wife. — ^In  an  action  by  a 
wife  to  recover  a  debt,  as  part  of  her  separate 
estate,  a  debt  due  from  her  husband  to  the 
defendant  cannot  be  made  the  subject  of  a 
counterclaim.  Paine  v.  Htmt,  40  Barb.  75. 

e.  Defendants  severally  liable.— In 

an  action  proper  for  a  set-off  or  counter- 
claim, against  several  defendants,  severally 
liable,  or  jointly  and  severally  liable,  any  one 
of  them  may  avail  himself  of  his  set-off;  or 
any  number  of  the  defendants,  to  whom  the 
set-off  is  jointly  due,  may  avail  themselves  of 
such  set-off.  Parsons  v.  Nwh,  8  How.  454 ; 
Briggs  y.  Briggs,  20  Barb.  477;  S.  G.  Aff'd, 
15  N.  Y.  (1  Smith),  471.  See  Mynderse  v. 
Snook,  1  L^s.  488.  But  if  they  are  iointly 
liable,  one  of  them  cannot  avail  himself  of  a 
demand  on  contract,  in  his  favor,  individually, 
against  the  plaintiff.  Peabody  v.  Bloomer^  3 


Abb.  353;  S.  G.  5  Duer,  678;  6  id.  53;  MoH 
V.  Bur^eU,  2  £.  D.  Smith,  50;  Pinkney  r. 
Keyler,  4  id.  469. 

d.  Co-partners. — A  demand  against  a 
copartnership  cannot  be  made  the  subject  of  a 
counterclaim,  or  set-off,  in  an  action  by  a 
member  of  such  copartnership,  for  a  debt  due 
him  individually.  Ives  v.  Miller,  19  Barb. 
196;  Mynderse  v.  Snook,  1  Lans.  488;  Aff'g 
S.  G.  53  Barb.  234.  It  was  held,  before  the 
Gode,  that  in  a  suit  brought  by  all  the  mem- 
bers of  a  firm,  the  defendant  mieht  set-off 
a  debt  due  him  by  the  ostensible  member 
alone,  upoA  the  ground  that  plaintiff  had  led 
defendant  to  believe  that  such  one  was  the 
only  person  contracted  with.  See  Van  Valen 
V.  Bussell,  13  Barb.  590. 

e.  Maker  and  surety.— In  an  action 

against  the  maker  and  surety  of  a  promissory 
note,  a  set-off  of  an  indebtedness  from  the 
plaintiff  to  the  maker  may  be  allowed.  Newdl 
V.  Salmons,  22  Barb.  647 ;  contra,  La  Farge 
V.  Halsey,  4  Abb.  397;  S.  G.  1  Bosw.  171. 
See  East  Biver  Bank  v.  Rogers,  7  Bosw.  493. 

/.  Real  party  in  interest— In  an  ac- 
tion by  several  plaintiffs,  the  defendant  may 
show  that  only  one  of  them  is  the  real  party 
in  interest,  and  then,  as  to  that  one,  set  up  a 
counterclaim.  Cowles  v.  Cowles,  9  How.  361. 

g^  Partnership  note.— Where  a  part- 

nership  gave  their  note  to  one  of  the  members 
of  the  finn,  for  money  advanced  to  itj  and  guoli 
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member  transferred  said  note,  after  maturity, 
to  a  bona  fide  holder  for  value,  held,  that  such 
holder  mip^ht  recover  thereon  against  the  firm, 
although  it  may  be  subject  to  any  set-off  the 
firm  may  have.  Sherioood  y.  Barton^  23 
How.  533  f  S.  0.  36  Barb.  284. 

*.  Reply  of  non-joinder.— Where  a 

claim  is  prosecuted  by  a. plaintiff  against  a  de- 
fendant, who  has  a  claim  against  the  plaintiff 
and  others,  on  contract,  which  he  sets  up  as 
a  counterclaim,  it  will  be  allowed  to  him  as 
such  on  the  trial,  unless  the  plaintiff  replies 
to  the  counterclaim  that  there  are  other  per- 
sons liable  with  him  as  partners.  Schubixrt  r. 
Harteau,  34  Barb.  447.    See  1  Lans.  488. 


«.  A  counterclaim  must  exist  in 
tBLYOT  of  the  defendant,  and  against 
the  plaintiflT,  at  the  time  the  action 

is  commenced. — Heidenhdmer  y.  Wilson, 
31  Barb.  636.  This  must  appear  on  the  face 
of  the  answer,  or  it  will  be  a  proper  ground 
of  demurrer.  Mice  y.  (y  Conner,  10  Abb.  362. 
Thus,  where  an  answer,  alleging  a  coun- 
terclaim, commenced  with  an  ayerment  that 
said  plaintiff  is  indebted  to  said  defendant, 
and  concluded  that  said  sum  is  now  due  and 
owing  to  said  defendant  from  said  plaintiff, 
it  was  hdd  bad,  for  not  alleging  that  such  in- 
debtedness existed  before  and  at  the  time  the 
action  was  commenceii.  id.  The  allegations 
of  a  pleading,  in  the  absence  of  any  ayerment 
to  the  contrary,  refer  to  the  time  it  is  yerified 
or  served.  Prindle  v.  CarutherSy  15  N.  Y.  (1 
Smith),  425.  But,  see  9  Smith,  491,  (493); 
and,  also,  34  Barb.  522 ;  22  How.  30 ;  12  Abb. 
346 .  Thus,  where  defendant  sets  up  as  a  coun- 
terclaim, a  note  made  by  plaintiff,  payable  to 
a  third  party,  and  indorsed  to  defendant,  the 
answer  must  aver  such  indorsement  to  have 
been  made  before  the  action  was  commenced. 
Van  Valen  y.  Lapham,  5  Duer,  689 ;  Aff 'e 
8.  C.  13  How.  240;  Chambers  v.  Lewis,  11 
Abb.  210;  S.  0.2  Hilt.  591;  10  Abb.  206; 
Rioey.  C^  Connor,  10  id.  362.  In  such  case, 
it  is  not  sufficient  that  the  answer  alleges  the 
note  to  be  "  a  counterclaim  and  cause  of  ac- 
tion existing  against  the  plaintiff  at  and  before 
the  commencement  of  the  action."  id.  The 
answer,  as  subsequently  amended,  alleged 
that  the  transfer  of  the  note  to  defendant  was 
after  the  commencement  of  the  action.  To 
this  plaintiff  did  not  reply,  and  on  the  trial  it 
was  rejected  as  not  constituting  a  counter- 
claim. Van  Valen  v.  Lapham,  5  Duer,  689, 
(691  n.) ;  Aff *g  S.  0.  13  How.  240.  Also, 
see  Lemon  v.  Trull,  13  id.  248;  S.  C.  Aff'd, 
16  id.  576  (n.);  Gage  v.  AngeU,  8  id.  335. 
But,  see  Ives  v.  Miller,  19  Barb.  196,  (199) ; 
Weeks  v.  Pryor,  27  Barb.  79.  Nor  can  a  de- 
fendant set  up,  by  way  of  counterclaim  to  the 
plaintiff's  cause  of  action,  a  demand  against 
the  plidntiff  which  he  has  already  assigned. 


Belhnap  y.  Mclniyre,  2  Abb.  366.  But  had 
he  repossessed  himself  of  such  demand  be- 
fore commencement  of  plaintiff's  suit,  he 
might  use  it  as  a  counterclaim.  See  Bobin- 
son  v.  Howes,  20  N.  Y.  (6  Smith),  84. 

j.  Receiver. — In  an  action  by  the  re- 
ceiver of  an  insolvent  bank,  on  a  promissory 
note  made  payable  to  the  bank,  it  was  held 
that  defendant  could  not  set  up,  as  a  defense  or 
counterclaim,  that  the  note  became  due  before 
the  appointing  of  the  receiver ;  that  the  bank, 
at  the  time  the  note  was  made,  held  shares  of 
the  bank  belonging  to  the  defendant,  as  col- 
lateral security,  exceeding  in  value  the  amount 
of  the  note ;  that  it  still  retained  said  shares, 
and  by  its  own  acts  had  rendered  the  same 
valueless.  BuUenvorth  v.  Fox,  15  How.  545. 
See,  also.  United  States  Trust  Company  v. 
Harris,  2  Bosw.  76;  Diven  v.  Phelps,  34 
Barb.  224. 

k.  Counterclaim  on  contract.^A  le- 
gal or  equitable  demand,  arising  on  contract, 
upon  which  a  defendant  could  maintain  an  ac- 
tion, as  against  a  plaintiff  commencing  one,  is 
a  counterclaim.  See  GUasony.  Moen,  2  Duer, 
639;  Spencer  v.  Bdbcock,  22  Barb.  326; 
Weeks  v.  Pryor,  27  id.  79 ;  Kingston  Bank  v. 
Gay,  19  id.  459;  Nichols  v.  Boerum,  6  Abb. 
290;  Lemon  v.  TruU,  13  How.  248;  S.  C. 
Aff 'd,  16  id.  576  (n.) ;  Kneedler  v.  Sternbergh, 
10  id.  67 ;  SiUiman  v.  Eddy,  8  id.  122 ;  Bos- 
eoe  V.  Maison,  7  id.  121 ;  WUliams  v.  Upton, 
8  id.  205 ;  Lignot  v.  Bedding,  4  £.  D.  Smith, 
285. 

I*  Protested  note.— A  bank  holding  a 
customer's  note,  which  it  has  discounted,  and 
the  same  has  since  been  protested,  may  set  it 
off  against  such  customer's  deposit.  Biobinson 
v.  Howes,  20  N.  Y.  (6  Smith),  84. 

m.  Aseimei  claim. — A  claim  assigned 
to  the  defendsnt,  before  the  commencement  of 
the  action,  may  be  set-off,  although  he  haa 
not  paid,  but  only  agreed  to  pay  for  it.  EverU 
v.  Strong,  5  Hill,  163;  Aff'd,  7  Hill,  585. 

w.  Tort. — A  demand  arising  on  tort,  e.  g., 
conversion,  cannot  be  set  up  as  a  counterclaim 
to  one  arising  on  contract.  Piser  v.  Steams,  1 
Hilt.  86. 

o.  Breach  of  contract.— In  an  action 

to  recover  the  stipulated  price  for  building  a 
steam  engine,  etc.,  the  defendants  cannot  re- 
coup the  gains  and  profits  which  would  have 
arisen  from  the  use  thereof,  had  the  same  been 
delivered  at  the  time  agreed,  and  which  gains 
and  profits  defendants  have  been  prevented 
from  receiving  by  the  failure  of  the  plaintiff 
to  perform  his  contract  within  the  time.  Grtf- 
fin  v.  Colver,  22  Barb.  587 ;  S.  C.  Aff'd,  16 
N.  T.  (2  Smith),  489.  But  they  may  recoup 
the  loss  of  the  value  of  the  use  of  theit 
machinery.  lb. 


VII.  Various  Actions  and  Counterclaims  Therein. 


'  a.  Counterclaim  in  action  for  tort. 

A  defendant  cannot  set  up,  as  a  counterclaim, 
an  independent  tort  committed  by  the  plamt» 


iff,  and  not  connected  with  the  transaction 
(also  a  tort)  out  of  which  the  plaintiff's  ae 
tion  arose.    Jiurden  t.  PrimaUy  1.  Hilt.  75 
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Thus,  in  an  action  for  oonyenion  of  certain 
personal  property,  it  was  held,  that  defendant 
could  not  set  up,  by  way  of  counterclaim,  a 
cause  of  action  which  he  had  against  the 
plaintiff  for  the  conversion  of  certain  other  per- 
sonal property  belonging  to  hiin.  Askins  v. 
Beams,  3  Abb.  184. 

6.  Conversion. — In  an  action  for  the 
conversion  of  personal  property  (although 
plaintiff  waives  the  tort),  a  demand  against 
the  plaintiff  on  contract  cannot  be  set  up  as 
a  defense  by  way  of  counterclaim.  Chambers 
V.  Lewis,  10  Abb.  206 ;  2  Hilt.  591 ;  S.  0. 
Aff'd,  11  Abb.  210;  25  How.  593. 

c.  Set-ofiT. — The  preclusion  of  a  partr 
from  maintaining  any  right  of  action,  which 
he  might  have  made  the  subject  of  a  set-off, 
provided  for  by  the  Revised  Statutes,  applies 
only  to  those  cases  specified  in  the  Revised 
Statutes.   Wd4^  v.  Hazelton,   14  Uow.  97. 

See  ante,  p.  .     Payment  cannot  be 

given  in  evidence  under  a  plea  of  set-off, which 
applies  a  cross-demand.  Cooper  v.  Morecraft, 
1  llom  &  Hurl.  105.  An  answer  of  set-off 
must  allege,  not  only  that  the  plaintiff  was  in- 
debted, but  that  his  indebtedness  still  exists. 
Dendj^  v.  Powdl,  3  Mees.  &  Wels.  442;  S.  0. 
6  D.  P.  C.  577. 

d.  As  to  pledgee  of  good8.-^In  an  ao^ 

tion  by  pleogee  of  goods,  for  the  purchase 
price  of  the  same,  against  one  who  has  pur^ 
chased  them  of  the  owner,  with  notice  of  the 
pledgee's  lien,  the  defendant  cannot  setroff  a 
claim  against  such  owner.  Nottebohm  "V. 
Maas,  3  Rob.  249. 

e.  As  to  a  receiver. — In  an  action  by  a 
receiver  of  an  insolvent  debtor,  held,  that  de* 
fendant  could  not  set-off  a  judgment  reoov- 
eied  by  him  against  the  plaintiff  as  such  re- 
ceiver; that  such  judgment  must  take  its 
chances  of  payment  with  other  valid  debts. 
Clark  V.  Brodnoay,  3  Keyes,  13. 

In  an  action  by  the  receiver  of  an  insolvent 
insurance  company,  it  was  held,  that  the  de- 
fendant, who  held  a  claim  against  such  com- 
pany, could  not  set  it  off  because  the  receiver 
did  not  represent  the  company,  but  the  credi- 
tors thereof,  against  whom  defendant  had  no 
claim.  Osgood  v.  Ogden,  4  Keyes,  70. 

/•  Trustee. — ^A  set-off  would  be  allowed 
against  a  representative  in  the  capacity  of 
trustee,  etc.,  when  it  would  be  allowed  against 
the  principal.  lb. 

9*  Counterclaims  in  suits  Yxj  as- 
signee.— Where  the  action  is  by  an  asfugnee, 
a  £fendant  cannot  set  up,  as  a  counterclaim, 
a  demand  existing  prior  to  the'  assignment 
against  the  assignor,  and  in  (avor  of  himself. 
Mclhaine  v.  Egerton,  2  Rob.  422 ;  DiXlaye  v. 
NQes,  4  Abb.  253;  Ferreira  v.  Depew,  id. 
131;  Davidson  y.Beminakm,  12  How.  310; 
Van  De  Sande  v.  Hall,  13  id.  458 ;  Spencer 
V.  Babeock,  22  Barb.  327 ;  Duncan  v.  Stanion, 
30  id.  533 ;  Tyler  v.  Willis,  33  id.  327 ;  S. 
C.  12  Abb-  465,  sub  nom.  Tyler  v.  Whit- 
ney; Heidenheimer  v.  Wilson,  31  id.  636. 
See,  also,  Grosbie  v.  Leary,  6  Bosw.  312. 
And  if  so  pleaded,  no  reply  is  necessary. 


and  it  may  be  demurred  to.  id.  Though 
not  available  as  a  counterclaim,  it  is  good 
as  a  defense  of  set-off.  Ferreira  v.  D^^ew^ 
4  Abb.  131 ;  Dinncan  v.  StaivUm,  30  Barb. 
533.  In  an  action  by  the  assignee  of  a 
demand  for  engraving  plates,  whore  the 
answer  alleged  as  a  further  defense,  that  by 
a  contract  between  defendant  and  the  plaint^ 
iff 's  assignor,  the  plates  were  to  be  furnished 
at  a  specified  time,  and  that  said  assignor 
made  default,  whereby  the  defendant  sustain- 
ed damages,  etc.,  which  he  asked  to  have  set- 
off, held,  new  matter,  which,  if  admitted, 
furnished  a  complete  bar  to  the  cause  of  action 
set  up  in  the  complaint,  but  did  not  constitute 
a  counterclaim,  and,  therefore,  was  not  ad- 
mitted, by  a  failure  to  reply.  Vassear  v.  Lit- 
ingston,  13  N.  Y.  (3  Kem.)  248;  Aff'g  S.  C. 
4  Duer,  285,  sub  nom.  Vasseur  v.  Livingston. 
So,  m  an  action  by  the  indorser  against  the 
maker  of  a  promissory  note  (the  note  trans- 
ferred after  due),  the  defendant  may  set  up  as 
a  defense,  not  as  a  counterclaim,  a  demand 
existing  in  his  favor  against  the  indorser,  be- 
fore the  indorsement  of  the  note  to  plaintiff. 
Wolfv.  H ,  13  How.  84. 

A.  By  trustee  of  insolvent  debtor.— 

So,  a  loss  incnired  by  a  solvent  person,  assured 
under  a  policy  issued  by  insolvent  under- 
writers before  their  insolvency  occurred,  is  a 
"  mutual  debt  or  credit,"  within  the  meaning 
of  statute  relative  to  trustees  of  insolvent  debt- 
ors, and  may  be  set-off  against  the  premiums 
upon  such  policy,  although  such  loss  was,  by 
the  terms  of  the  policy,  not  payable  until 
some  time  after  proof  of  loss  or  interest,  and 
such  proof  was  not  presented  before  such  in- 
solvency to  the  receivers.  Pardo  v.  Osgood,  5 
Rob.  348 ;  Rev'g  S.  C.  2  Abb.  N.  S.  365. 

«.  By  assignee  of  chose  in  action.- 

In  ajn  action  by  an  assignee  of  an  unnegotiablo 
chose  in  action,  the  defendant  cannot  avail 
himself  of  a  demand  against  the  plaintiff's 
assignor,  as  a  set-off,  unless  he  proves  that 
such  claim  belonged  to  him  before  notice  of 
the  assignment.  Solomon  v.  Holt,  3  £.  D. 
Smith,  139.  It  seems  that  such  demand  must 
be  due  and  payable  before  such  notice,  id. 
But,  see  Filkin  y,  Ferris,  18  Barb.  582; 
WeUs  V.  Stewart,  3  id.  40;  Smith  v.  Brinck- 
erhoff,  8  id.  519.  Whether  a  claim  may  be 
setoff  which  did  not  exist  against  the  assignee 
at  the  time  of  the  assignment,  but  afterwards 
arose  and  was  acquired  by  defendant  before 
notice  of  such  assignment,  q[ueret  Solomon 
v..  Holt,  3  £.  D.  Smith,  139.  In  an  action 
brought  by  the  assignee  of  a  claim,  it  was  held 
that  defendant  could  not  setroff  a  note  of  the 
assignor,  unless  the  same  was  in  existence  and 
held  by  him  at  the  time  of  the  assignment. 
Mariine  v.  Willis,  2  £.  D.  Smith,  524;  Van 
Valen  v.  Lapham,  5  Duer,  689 ;  Aff 'g  S.  0. 
13  How.  240.  See,  also,  UnUed  States  Trust 
Co,  V.  Harris,  2  Bosw.  76;  Butterwarth  v. 
Fox,  15  How.  545.  Nor  where  the  note  fell 
due  after  the  assignment  of  the  subject  of  the 
action.  Martin  v.  KunsmitUer,  37  N.  Y.  (10 
Tiff.)  396. 
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i.  •  A  stookholder  of  a  bnUdingoom- 

pany,  under  the  Laws  of  1851,  ch.  122,  who 
Caa  incurred  liabiiities  for,  or  mwle  advances 
to  such  corporation,  ma}',  when  called  upon  to 
comply  with  his  statutor^r  liability,  set-off 
such  advances  or  liabilities,  in  extinguishment 
thereof.  Bemingtany,  King,  11  Abb.  278. 

k.  Divorce. — In  an  action  for  a  divorce, 
on  the  ground  of  adultery,  the  defendant  can- 
not set  up,  by  way  of  counterclaim,  cruelty 
on  the  part  of  the  plaintiff.  Diddell  v.  DiddeA, 
3  Abb.  167.  So,  in  an  action  for  a  limited  di- 
vorce, on  the  ground  of  cruelty,  the  defendant 
cannot  set  up,  as  a  defense  or  counterclaim, 
the  adultery  of  the  plaintiff.  Henry  v.  Henry ^ 
17  id.  411 ;  27  How.  5 ;  3  Rob.  614.  The  en- 
tire incongruity  of  the  causes  of  action  would 
prevent  their  being  tried  in  one  action.    lb. 

I'  Dower. — In  an  action  by  a  widow  to 
recover  her  dower,  in  the  real  estate  of  her 
late  husband,  the  defendant  cannot  set  up,  as 
a  counterclaim,  that  plaintiff  has,  since  the 
death  of  her  husband,  received  the  entire  rent 
of  such  estate.  But,  if  plaintiff  claimed  dam- 
ages for  the  detention  of  her  dower,  then 
such  rents  would  constitute  a  counterclaim. 
BogarduB  t.  Pwker,  7  How.  303.  See  EUUM 
T.  QHMxms,  30  Barb.  498;  S.  0.  Aff'd,  31 
N.  Y.  (4  Tiff.)  67. 

m.  Ezeoutor. — In  a  suit  by  an  executor, 
on  a  cause  of  action  arising  after  the  death  of 
the  testator,  a  demand  against  the  testator 
and  in  favor  of  the  defendant,  existing  at  the 
time  of  the  testator's  death,  cannot  be  set-off. 
MerriU  v.  Seaman^  6  Barb.  330;  S.  C.  RevM, 
6  N.  Y.  (2  Seld.)  168. 

«.  Landlord  and  tenant.~In  an  ac- 
tion (under  2  R.  S.  505,  §  30)  to  recover  pos- 
session of  land  for  non-payment  of  rent,  the 
defendant  may  plead  or  show  a  partial  evic- 
tion from  the  easement  by  way  of  counter- 
claim. BUm  V.  CUuckm,  18  N.  Y.  (4  Smith), 
529.  So,  in  an  action  for  rent,  under  a  cove- 
nant of  the  landlord  to  keep  the  premises  in  re- 
pair, the  defendant  may  set  up,  as  a  counter- 
claim, expenses  incurred  by  him  in  repairing 
Buch  premises,  and  also  dama^  sustained  by 
the  loss  of  the  use  of  certain  parts  of  the 
premises  rendered  untenantable  for  want  of 
repairs.  Myer9  v.  BumSy  35  N.  Y.  (8  Tiff.) 
269 ;  Aff*g  S.  G.  33  Biirb.  401. 

0.  Hent  due  upon  a  lease,  cannot,  in  equi- 
ty, be  set-off  affainst  a  judgment  recovered  by 
tne  lessee,  for  breach  of  a  covenant  for  quiet 
enjoyment  contained  in  the  lease.  Schenner- 
Kom  V  Anderson^  2  Barb.  584. 

p.  Quiet  eAjoyment,  trespass,  etc. 

In  an  action  by  a  landlord  for  rent  reserved, 
the  lessee  may  recoup  damages  sustained  by 
breach  of  an  implied  covenant  for  quiet  enjoy- 
ment. Mayor,  etc,  of  New  York  v.  Maine,  3 
Kern.  151  ;  Harger  v.  Edmonds,  4  Barb. 
256;  McCulUmgh  v.  Cox,  6  id.  386..  But  it 
seems  he  could  not,  for  a  mere  trespass,  id. 
Drake  v.  Cockroft,  10  How.  377 ;  S.  0.  1 
Abb.  203;  4  E.  D.  Smith,  34;  Edgertony. 
Page,  14  How.  116;  S,  C.  1  Hilt.  320;  5 
Abb.  1 ;  S.  C.  Aff'd,  18  How.  359;  20  N.  Y. 


(6  Smith),  281;  10  Abb.  119.  See,  also, 
MeKensie  v.  FarreU,  4  Bosw.  193.  Where  a 
landloM  sued,  as  assignee  of  a  lease,  for  rent 
which  accrued  for  the  use  of  the  premises,  by 
defendants,  after  plaintiff  became  the  owner 
of  them  in  fee,  and  they  had  consented  to  oc- 
cupy as  his  tenants,  it  was  held  that  defend- 
ants could  not  ofibet  a  demand  due  them  from 
the  original  landlord.  Peei^iam  v.  Leary,  6 
Duer,  494.  In  an  action  to  recover  rent, 
which  had  already  accrued  dne  (before  the 
tenant  was  wrongfully  evicted),  the  defendant 
may  recou|>  damages  sustained  by  reason  of 
such  evicuon.  La  Forge  v.  Hakiy,  1  Bosw 
171;  S.  C.  4Abb.397. 

9*  The  SUretieB  of  a  tenant  in  such  case, 
cannot  avail  themselves  of  such  defense,  un- 
less as  assignees  of  the  tenant.  La  Farge  v. 
Halsey,  1  Bosw.  171 ;  S.  C.  4  Abb.  397.  In 
an  action  on  a  bond  given  to  secure  rent  under 
a  lease,  defendants  cannot  set  up  a  demand 
asainst  the  plaintiff  for  the  wrongful  removal 
of  the  tenant's  fixtures  from  the  leased  prem- 
ises, where  the  lease  contains  no  provision  as 
to  such  fixtures.  Mayor,  etc,  of  New  York, 
v.  Parker  Vein  Steamship  Co,  12  Abb.  300 ; 
S.  0.  21  How.  289 ;  8  Bosw.  300. 

r.  Replevin. — ^In  an  action  of  claim  and 
delivery  of  personal  property,  where  the  same 
has  been  delivered  to  the  plaintiff,  an  answer 
which  nierely  sets  up  a  lien  thereon  m  favor 
of  defendant,  and  claims  damages  for  taking 
it  from  him,  does  not  set  up  a  counterclaim. 
De  Leyer  t.  MiehaOs^  5  Abb,  203.  See  Go^ 
ler  V.  Babcock,  7  Abb.  393  (n.) ;  BisseU  v. 
Pearse,  21  How.  130 ;  contra,  see  Brown  v. 
Buckingham,  21  id.  190 ;  S.  G.  11  Abb.  387 ; 
Townsend  v.  PlaU,  3  Abb.  325. 

s.  Mortgage  foreolosare.  —  A  pur- 
chaser of  land  subjject  to  a  mortgace,  cannot, 
in  a  foredosuro  suit,  counterclaim  b^  way  of 
offset  or  recoupment,  a  fraud  practiced  upon 
him  by  a  person  other  than  the  plaintiff  (viz.: 
the  mortgagor),  and  after  the  mortgage  was 
given.  Beed  v.  Latson,  15  Barb.  9.  For 
counterclaim  in  foreclosure,  see  National  Fire 
Insurance  Conwany  v.  McKay,  21  N.  Y.  (7 
Smith),  191 ;  FowUar  v.  PoUng,  2  Barb.  301 ; 
S.  0.  modified,  6  id.  165. 

In  a  loreclosure  suit,  defendants  not  per 
sonally  liable  for  any  deficiency,  cannot  inter 
pose  a  counterclaim  arising  out  of  a  transac 
tion  not  connected  with  the  subject  of  the  ac- 
tion. AgtUe  V.  King,  17  Abb.  159. 

t  Premium  notes. — In  an  action  by  a 
receiver  against  the  maker  of  a  promissory 
note,  given  to  an  insurance  compaiiy  for  pre* 
miums,  defendant  may  set-off  debts  due  nim 
from  the  company.  Berry  v.  Brett,  6  Bosw. 
627.  See  Lawrence  v.  Nelson,  21  N.  Y.  (7 
Smith),  158 ;  Aff 'g  S.  G.  4  Bosw.  240. 

M.  By  surety. — In  an  action  against  »^ 
surety,  the  defendant  cannot  avail  himself  of 
an  indebtedness  of  the  plaintiff  to  his  princi- 
pal, by  way  of  counterclaim.  La  Farge  v. 
Halsey,  4  Abb.  397;  S.  C.  1  Barb.  171; 
contra,  Newell  v.  Salmons,  22  Barb.  647. 
Whether  he  may  not,  when  the  principal  is 
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insolvent,  quere  f  id.  Ecut  Biver  Bank  r. 
Sogers,  7  do»w.  493. 

V,  Action  by  the  State.— In  an  action 
by  the  State  against  the  sureties  of  a  bank, 
for  the  payment  of  State  moneys  therein  de- 
posited,  defendants  cannot  set-off  a  claim  of 
the  bank  for  money  loaned,  for  the  benefit  of 
the  State,  to  one  not  an  authorized  agent 
therefor.  People  v.  Brandreth,  36  N.  Y.  (9 
Tiff.),  191 ;  S.  0. 1  Trans.  App.  10 ;  34  How. 
171 ;  3  Abb.  N.  S.  224.  Whether  an  indi- 
yidual  sued  by  the  State  can,  in  any  case, 
plead  a  set-off  or  counterclaim,  quere  f  lb. 

w.  By  vendor.  —In  an  action  on  contract, 
for  the  sale  of  goods,  defendant  may,  without 
leave  of  court,  set  up  a  judgment  recovered 
by  him  against  the  plaintiff,  either  as  a 
counterclaim  or  set-off.  Wells  v.  Henskaw,  3 
Bosw.  625;  Clark  v.  Story,  29  Barb.  295. 

X.  Breach  of  warranty.— In  an  ac- 
tion on  a  promissory  note  for  9100,  against 
two  defendants,  one  (A)  answered,  alleging 
that  the  note  was  given  for  the  price  of  a  horse 
purchased  b^  him  of  the  pluntiff,  and  a 
breach  of  plaintiff's  warranty  as  to  the  sound- 
ness of  said  horse.  After  issue  joined,  A 
commenced  an  action  in  a  justices'  court  for 
the  same  matters  specified  in  the  answer, 
and  recovered  judgment  for  9100  against  the 
plaintiff.  HM,  under  such  circumstances, 
that  plaintiff  was  entitled  to  an  order  striking 
out  A's  answer,  and  directing  judgment  on 
the  note  in  his  favor,  notwithstanding  an  ap- 
peal from  the  justice's  judgment  waff  then 
pending.  Harris  v.  Hammond,  18  How.  123. 
See  35  Barb.  213;  18  Johns.  497;  50  Maine, 
236 ;  3  Bosw.  162. 

A  breach  of  the  warranty,  on  the 

sale  of  goods,  cannot  be  set  up  as  a  counter- 
claim or  defense*  by  an  accommodation  in- 
dorser  of  a  note  given  for  the  purchase  price. 
GUUspie  V.  Ti^rrance,  7  Abb.  462;  S.  G.  4 
Bosw.  36;  S.  G.  Aff'd,  25  N.  Y.  (11  Smith), 
306. 

In  an  action  for  the  price  of  goods  sold,  an 
answer  alleging  a  breach  of  warranty,  in  re- 
spect to  the  quality  of  the  goods,  and  claim 


to  recoup  for  the  same,  was  hdd  to  be  a  coun« 
terclaim.  Lemon  v.  TruU,  13  How.  248; 
S.  G.  Aff'd  in  court  of  appeals,  16  How.  576 
(n.);  also,  Warrm  v.  Van  Pelt,  4  E.  D. 
Smith,  202.  But,  in  a  later  case,  where  the 
defendant  answered  that  the  note  was  made 
by  him  and  given  to  the  plaintiff  in  payment 
of  goods  sold  to  him  (defendant),  with  a  war- 
ranty of  their  quality ;  that  the  goods  were 
not  as  plaintiff  warranted,  and  claimed  dam- 
ages therefor,  it  was  held  to  be  a  defense  not 
constituting  a  counterclaim.  Nichols  v.  Boe- 
rum,  6  Abb.  291.  This,  although  a  special 
term  decision,  was  said  to  represent  the 
views  of  all  the  judges  of  the  first  district, 
and  was  decided  on  the  authority  of  Vassear 
V.  Livinpston,  13  N.  Y.  (3  Kern.),  248.  But, 
it  is  believed  that  the  court  overlooked  the 
ground  of  the  decision  in  Vassear  v.  Living 
ston,  supra,  viz.:  that  the  action  was  by  an 
assignee. 

In  an  action  for  the  price  of  goods  sold  to 
defendants,  an  answer  alleging,  by  way  of 
counterclaim,  a  loss  by  the  defendants  on  a 
quantity  of  pork  previously  sold  them  by  the 
plaintiff,  as  inspected  sour  mess  pork  of  good 
quality,  which  turned  out  to  be  of  bad  quality, 
tainted  and  rotten,  KM  bad,  on  demurrer. 
BerdeU  v.  Johnson,  18  Barb.  559. 

y-  Becognizanoe. — ^In  an  action  on  a 

recognizance  conditioned  for  the  appearance 
of  A,  at  the  next  court  of  oyer  and  terminer, 
hdd,  a  good  defense  that  intermediate  the 
date  of  the  recognizance,  and  the  term  of  the 
court  therein  mentioned,  A  entered  the  service 
of  the  United  States  as  a  soldier;  that  he  was 
in  actual  service  during  the  entire  session  of 
said  court ;  that  he  was  under  the  control  of 
the  commandel^  in-chief,  and  was  thereby  pre- 
vented from  attending  said  court,  etc.  People 
V.  Cushney,  44  Barb.  118.  See  Peo]^  v. 
Cook,  30  How.  110.  So,  in  such  an  action, 
the  inability  of  the  principal  to  appear  by 
reason  of  sickness,  is  an  act  of  God,  excusing 
his  sureties  from  the  performance  of  their 
contract.  Peoples,  Tubhs,Zl  N.  Y.(10  Tiff.), 
586 ;  S.  G.  5  Trans.  App.  342. 


Vill.    MORB  THAN  ONE  DEFENSE. 


a.  Duplicity. — Section  150  is  a  statutory 

Srohibition  against  duplicity  in  stating  two 
efenses  together.  Boyoe  v.  Brown,  7  Barb. 
80 ;  Aff'g  S.  G.  3  How.  391.  But,  an  answer 
which  denies  two  allegations,  both  of  which 
are  necessary  to  make  out  a  sood  cause  of  ac- 
tion, does  not  contain  a  double  defense.  Otis 
Y,Boss,  8  How.  193;  S.  G.  11  N.  Y.  Leg.  Obs. 
343.  This  section  does  not  relate  to  defenses  of 
mere  denials,  id.  Where  an  answer  first  de- 
nied each  and  every  allegation  in  the  complaint 
contained,  and  then,  in  successive  separately 
numbered  paragraphs,  admitted  in  terms 
many  avennents  of  the  complaint,  on  motion 
to  strike  out,  as  false,  either  tlie  general  de- 
nial or  the  admission,  held,  that  the  general 
denial  be  struck  out  unless  defendant  with- 


drew the  admissions.  Willet  v.  Metropolitan 
Insurance  Co.  2  Bosw.  679. 

h.  General  and  specific  denials  are 

not  permitted  to  the  same  pu^  of  a  com- 
plaint ;  still,  an  answer  may  contain  a  specific 
denial  to  one  part  of  a  complaint,  and  a  gen- 
eral denial  to  the  remainder.  Blake  v.  Eldred, 
18  How.  240.  A  defendant  may  plead  one 
defense  to  one  part  of  a  cause  of  action,  and 
another  defense  to  other  portions  of  the  same 
cause  of  action.  Longworthy  v.  Knapp,  4  Abb. 
115. 

c.  Each  defense  must  be  com- 
plete of  itaelf.— Baldwin  v.  United  States 
Telegraph  Co.  6  Abb.  N.  S.  405;  S.  G.  54 
Barb.  505;  S.  G.  again,  1  Lans.  125.    fiaoh 


t72 


The  Answer. 


[§  150. 


answer  must  stand  by  itself  as.  a  distinct  de- 
fense. Swift  Y,K%ng8ley,  24  Barb.  541 ;  Hamer 
V.  McFarlin,  4  Denio,  511 ;  Newton  v.  Hoi- 
ford,  1 C.  B.  146 ;  Ayres  y.CoviUy  18  Barb.  260. 
As  completely  as  If  It  stood  alone  and  was  the 
sole  defense.  Twenilow  v.  Askey^  3  Mees.  k 
Wels.  495 ;  S.  C.  1  Horn.  &  Hurl.  173 ;  Fisher 
V.  Aide^Z  Mees. k  Wels.  486;  1  H.  &  H.  168. 
Unless  it  in  terms  adopts  or  refers  to  the  mat- 
ter contained  in  some  other  answer.  Baldwin 
V.  UniUd  States  Tdegraph  Co.  6  Abb.  N.  S. 
105;  54  Barb.  505;  S.  G.  again,  1  Lans.  125. 
Separate  defenses,  separately  pleaded,  are  to 
be  treated  as  separate  pleas.  Cobh  v.  Frazee, 
4  How.  413,-  S.  G.  3  Code  R.  43.  And  each 
must  be  complete  without  reference  to  others. 
Spencer  v.  Babcock,  22  Barb.  326;  Bridge  v. 
Payson,  5  Sandf.  210;  Sinclair  v.  Fitch,  3* 
E.  D.  Smith;  677 ;  Loosey  v.  Orser,  4  Bosw. 
392;  Xenia  Branch  Bank  v.  I^ee,  2  Bosw. 
694;  S.  G.  7  Abb.  372,  387;  Benedict  v. 
Seymour,  6  How.  298.  And  answer  the  cause 
of  action  to  which  it  is  addressed.  Giting  10 
How.  68;  8  id.  242;  5  Sandf.  210;  Brown 
y.  Byckman,  12  How.  314.  And  should  con- 
sist of  allegations  or  averments  of  fact,  stated 
positively,  or  upon  information  and  belief. 
Simmons  y.  Fairehild,  42  Barb.  409.  Defenses 
separately  pleaded  cannot  be  sustained  nor  de- 
feated by  connecting  two  or  more  of  them  to- 
gether, any  more  than  formerly,  special  pleas 
could  be,  by  so  connecting  them.  Spencer  v. 
Bahoock,  supra;  Ayrault  v.  Chamberlain,  33 
Barb.  237;  Ritchie  v.  Garrison,  10  Abb.  246, 
and  note ;  Landau  v.  Let)y,  1  Abb.  376 ;  Sin- 
clair V.  FUch,  3  E.  D.  Smith,  677. 

d.  To  avoid  repetiton.— /it  seems  that 

a  defendant  may  aver,  once  for  all,  certain 
facts  i^iplicable  to  each  of  several  defenses  or 
counterclaims,  and  having  averred  them  in 
one  defense,  or  by  way  of  introduction  to  all, 
thereafter  refer  to  them  in  any  other  defense, 
distinctly  and  intelligibly,  so  as  to  include 
them  in  it.  Xenia  Branch  Bank  v.  Lee,  7 
Abb.  387 ;  2  Bosw.  694.  See  6  Abb.  N.  S. 
supra.  Also,  Ayres  v.  Govill,  18  Barb.  261 ; 
Sinclair  v.  Fitch,  3  E.  D.  Smith,  677.  Where 
there  are  several  separate  defenses  set  forth 
in  one  answer,  an  admission  made  in  one  is 
not  available  against  other  separate  defenses 
in  the  same  answer.  Swift  v.  Kingsley,  24 
Barb.  541 ;  Ayres  v.  CoviU,  18  id.  261. 

Where,  in  one  defense,  the  note  sued  on,  is 
described,  reference  to  it  in  a  subsetjuent  de- 
fense in  the  same  answer,  as  the  "  said"  note, 
sufficiently  points  out  the  note  in  suit.   WU 
liams  V.  Richmond,  9  How.  523. 

e.  Stating  several  defenses.— Each 

defense  must  not  only  be  separately  stated, 
but  pliunly  numbered.  Rule  25.  To  mark  it 
as  a  separate  defense,  no  formal  commence- 
ment or  concl  usion  is  required .  Bridge  v .  Pay- 
son,  5  Sandf.  210.  There  is  but  one  safe 
rule  in  stating  defenses  or  actions,  viz. :  Indi- 
cate distinctly  by  fit  and  appropriate  words, 
where  the  statement  of  each  cause  of  action  or 
defense  commences,  and  where  it  concludes. 
LippencoU  v.   Goodwin,  8  How.  242.     To 


commence  each  defense,  "  and  the  defendant 
further  says,"  was  hdd  not  sufficient,  id. 
But  to  commence  "and  for  a  further  defense" 
or  cause  of  action,  as  the  case  may  be,  is  prob- 
ably sufficient.  Benedict  v.  Seymmir,  6  How. 
298. 

/.  Defenses  that  may  be  pleaded 

together.  —  Infancy  and  eeneral  denial. 
Mott  V.  Burnett,  2  E.  D.  Smith,  52.  A  gene- 
ral release  and  general  denial.  Kellogg  v.  Ba- 
ker, 15  Abb.  287.  In  an  action  for  assault 
and  battery,  a  general  denial,  son  as- 
sault demesne,  and  moUiter  manus,  on  the 
ground  that  they  are  not  inconsistent.  Lan- 
sing V.  Parker,  9  How.  288.  In  an  action 
for  false  representations,  a  general  denial 
of  the  truth  of  the  alleged  representations. 
Otis  V.  Boss,  8  id.  193 ;  S.  G.  11  N.  Y.  Leg. 
Obs.  343.  In  an  action  of  slander,  denial 
and  justification.  Buhler  v.  Wentworth,  17 
Barb.  649;  S.  G<  9  How.  282,  sub  noin. 
Butler  V.  Wentworth;  HoUenheck  v.  Clow,  ^ 
id.  289;  Ormsby  y.  Douglas,  5  Duer,  665; 
S.  G.  before,  2  Abb.  407.-  In  an  action 
for  possession  of  personal  property,  general 
denial  and  justification  of  the  taking.  Hack- 
ley  V.  Ogmun,  10  How.  44.  See  HelUbrant 
V.  Booth,  7  Texas,  499.  A  denial  of  knowl- 
edge or  information  sufficient  to  form  a  belief 
as  to  the  title  of  plaintiff  and  a  lien  on  the 
property  in  suit.  Townsend  v.  Piatt,  3  Abb. 
325.  In  an  action  for  malicious  prosecution, 
whether  a  general  denial  of  facts  to  constitute 
a  probable  cause,  guere  t  Eadde  v.  Buckgaber, 
3  Duer,  684.  A  denial  of  the  full  amount 
claimed,  an  admission  of  a  certain  amount 
due,  and  a  tender  of  that  amount,  are  all  but 
one  defense.  Spencer  v.  Tooker,  12  Abb.  363 ; 
S.  G.  21  How.  333. 

g.  Inoonsistency. — Formerly  a  defend- 
ant might  plead  as  many  separate  matters  as 
he  should  think  his  defense  required,  subject  to 
being  compelled  by  the  court  to  elect  on  which 
plea  he  would  rely,  or  in  cases  where  his  pleas 
were  inconsistent.  2  Rev.  S.  352;  Graham's 
Pr.  344.  But  see  Wilkinson  v.  SmaU,  3  Dowl. 
Pr.  Gas.  564,  1  H.  A  W.  214.  But  the  Gode 
contains  no  provisions  which  allow  an  answer 
to  be  struck  out  on  the  specific  grounds  of 
inconsistency  as  such.  Ostrom  v.  Bixby,  9 
How.  57 ;  Hollenbeck  v.  Chw,  id.  289;  Smith 
V.  Wells,  20  How.  158.  And  where  the  court 
assumes  to  compel  the  defendant  to  elect  be- 
tween inconsistent  defenses,  it  must  do  so  on 
the  ground  that  from  the  very  nature  of  the 
case,  it  is  impossible  that  the  defendant  can 
have  two  such  defenses.  Hollenbeck  v.  Clow, 
9  How.  289 «  Defenses  not  formerly  inconsist- 
ent, should  not  be  held  inconsistent  under  the 
Gode.  Lansingh  v.  Parker,  9  How.  288. 

h,  Election. — A  defendant  is  not  required 
as  a  condition  of  answering  new  matter,  to 
make  an  admission  of  the  facts  alleged,  which 
shall  preclude  him  from  denying  them  on  the 
trial.  Ketcham  v.  Zerega,  1  £.  D.  Smith,  560 ; 
Brown  v.  Ryckman,  12  How.  313;  Hollen- 
beck V.  Clow,  9  id.  289;  Stiles  v.  Comstoch, 
9  id,  48;  Z^ofMif^A  v,  Parker,  9  id.  288; 
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Heuskiey  t.  OfftMm,  10  id.  44;  Matt  r.  Bwr- 
nett,  2  £.  D.  Smith,  52;  1  Code  R.  N.  S.  225. 
A  defendant  should  never  be  required  to  elect 
between  a  denial  of  a  material  allegation  in 
the  eomplaint,  and  new  matter  constituting  a 
defense.  HoUenbeek  v.  Cloto,  9  How.  289. 

t.  Abatement. — ^The  distinction  between 
pleas  in  bar  and  abatement  is  abolished ;  hence 
a  defense  of  defect  of  parties  can  be  joined 
with  one  on  the  merits.  Muyhew  t.  RMmsimy 
10  How.  164;  Sweei  v.  TuUUy  id.  40;  S.  0. 
Aif'd,  14  N.  Y.  (4  Kern.),  465;  Bndge  v. 
Parson,  5  Sandf.  210 ;  Gardner  t.  Clark,  21 
N.  T.  (7  Smith),  399 ;  Rev'g  S.  0.  6  How. 
449;  conira.  Stone  y.  Miller,  7  Barb.  368; 
Kmff  ▼.  Vanderbaty  7  How.  385 ;  Van  Bus- 
hrk  T.  Roberts,  14  id.  61 ;  S.  G.  Aff 'd,  27 
id.  600.    8ee»  also,  ZabriehU  y.  Smith,  IS 


N.  Y.  (3  Kern.),  337.  A  plea  in  abatement 
must  state  precisely  and  tnily,  who  the  par- 
ties are,  neither  a  greater  nor  less  number. 
Wigand  t.  Siehel,  3  Kejes,  120 ;  S.  C.  33  How. 
174;  Aff'g  -S.  C.  34  Barb.  84,  sub  nom. 
KaiyeerY.  Wigand. 

i.  Defenses  that  may  not  be  plead- 
ed together.  —  In  an  action  against  a 
carrier  by  water,  that  defendant  is  not  the 
owner  of  the  vessel,  ^ad  that  the  property 
shipped  was  delivered  to  the  plaintiff.  Arnold 
YiDiman,  4  Sandf.  680.  In  an  action  for  an 
assault,  a  general  denial  and  son  assault  de- 
mesne, Schneider  v.  SchulU,  4  Sandf.  664; 
Boe  V.  Bogers,  8  How.  356.  [These  cases  are 
not  now  followed.]  A  plea  of  tender  and 
general  denial.  Livingston  v.  Harrison,  2  E. 
D.  Smith,  197. 


§  151.  Demurrer  as  to  some  causes  ofojotion,  and  answer  as  to  others. 
The  defendant  may  demur  to  one  or  more  of  several  caudes  of  action 
stated  in  the  oompbtiut,  and  answer  the  residue. 


o.  Withdrawing  answer.— A  defend- 
ant, after  having  interposed  an  answer,  will 
not  be  allowed  to  withdraw  it,  and  put  in  a 
demurrer  unless  special  reasons  are  shown. 
Finch  V.  Pindon,  19  Abb.  96. 

b.  Both  answer  and  demurrer.— 

Where  the  defendant  both  answers  and  de- 
murs to  the  sapie  pleading,  the  plaintiff  can 
treat  neither  the  answer  nor  the  demurrer  as 
a  nullity,  but  he  should  move  to  strike  out 


the  demurrer  or  the  answer,  or  for  an  order 
that  the  defendant  elect  by  which  he  will 
abide.  SpeUman  v.  Welder,  5  How.  5 ;  Houh 
ard  V.  Michigan  Southern  B.  B.  Co.  id.  206 ; 
S.  C.  3  Code  R.  213.  See,  also,  Clarkson  v. 
Mitchell,  3  £.  D.  Smith,  269 ;  BoUon  v.  Chxrd^ 
ner,  3  Paige,  273;  Clark  v.  Phelps^  6  Johns, 
ch.  214 ;  Samud  v.  Atkinson,  11  Ir,  Law  B. 
50.    And  note  to  section  143,  p.  233,  /. 


§  152.  (Am'd  1851.)  8kam  defenses  to  be  stricken  out. 
Sham  and  irrelevant  answers  and  defenses  may  be  stricken  out  on  mo- 
tion, and  upon  such  terms  as  the  isourt  may  in  their  discretion  impose. 


Ck>nstruction  of  section-— This  sec- 
tion confers  no  new  power,  bnt  is  merely  de- 
claratory of  that  power,  which  the  court  for- 
merly possessed  to  prevent  the  perversion  of 
the  forms  of  presenting  defenses.  Manufac- 
turer^ Bank  of  Boehester  v.  Hitchcock,  14 
How.  406.    It  does  not  authorise  the  striking 


out  of  tti&  whole  or  part  of  an  answer  as  re- 
dundant. Fasnacht  v.  Stehn,  5  Abb.  N.  S. 
338 ;  S.  0.  53  Barb.  650.  Nor  paH  of  an  en- 
tire answer  or  separate  defense  as  sham.  The 
whole  must  be  struck  out,  or  none.  Winshw 
V.  Ferguson,  1  Lans.  436.  See  Loekwood  v. 
Sdlhenger,  18  Abb.  136. 


I.  A  Sham  Answer. 


a.  In  general. — ^la  one  which  is  false. 
Hodden  Y.  New  York  Silk  Manufacturing  Co. 
I  Daly,  388 ;  KreUs  v.  Frost,  5  Abb.  N.  S. 
277  ;  Leach  v.  Bognton,  3  Abb.  1 ;  LittUjohn 
V.  Greeley,  22  How.  345;  S.  C.  13  Abb.  311. 
An  answer  may  be  struck  out  as  sham,  if 
it  is  untrue  in  fact,  although  the  defendant 
believed  the  allegations  to  be  true;  his 
ignorance  of  its  untruth  is  immaterial.  Boome 
v.  Nicholson,  8  Abb.  N.  S.  343;  S.  C.  1 
Sweeny,  525.  There  is  a  decision  of  the 
court  of  common  pleas  to  the  contrary.  Keefer 
V.  Thomass,  6  Abb.  N.  S.  42;  Hadden  v.  Neu^ 
York  Silk  Manufacturing  Co,  1  Daly.  389^ 
The  court  must  be  satisfied  that  such  |^  \i^ 

35 


character,  for  it  will  not  be  stricken  out 
merely  on  an  affidavit  that  it  is  false,  id.  Nor 
merely  because  it  is  interpased  in  bad  faith. 
Moreg  v.  Safe  Deposit  Co.  7  Abb.  N.  S.  199. 
Falsity  is  one  of  the  principal  elements  of  a 
sham  answer.  Winshnw  v«  Ferguson,  1  Lans. 
436 ;  Nichols  v.  Jonss,  6  How.  355;  Ostrom 
V.  Bia^,  9  id«  57;  ^rown  v.  Jenmson,  1 
Code  R.  N.  S,  156;  8.  0.  3  Sandf.  732; 
Walker  t.  Hewitt,  11  How.  395;  HuU  v. 
Smith,  a  Id.  149 ;  S.  C.  I  Duer,  649.  And  its 
falsity  must  appear  decisively.  Morey  v.  Sctfe 
Jkspoait  Co.  7  Abb.  N.  S.  199,  De  Forest  v. 
Baker,  I  id.  34;  S.  C.  1  Rob.  700;  Lock- 
^QqA  Jk  Ssithmger^  18  Abb.  136.    A  ah«ai 
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answer  may  be  good  in  fonn.  Broum  y/Jen- 
nisony  3  Sandf.  732;  S.  0.  1  Code  R.  N.  S. 
156.  So  it  may  be  sham  if  it  does  not  set  up 
a  defense.  Kreite  v.  Froti,  5  Abb.  N.  S.  277. 
An  nnyerified  falae  answer  is  sham.  Slack  ▼. 
Cotton,  2  £.  D.  Smith,  398.  A  false  and  a 
friTolous  answer  are  quite  unlike.  Heckerv, 
MitcheU,  5  Abb.  453;  S.  C.  6  Duer,  687; 
HuU  y.  8mUh,  8  How.  149;  S.  C.  1  Duer, 
649 ;  Davis  ▼.  Potter^  4  How.  155 ;  S.  G.  2 
Code  R.  99.  The  words  "sham"  and 
"false"  are  sometimes  used  synonymously. 
People  y.  MeCuwU>ery  18  N.  Y.  (4  Smith), 
315 ;  modifying  S.  C.  27  Barb.  632;  15  How. 
186.  An  answer  consisting  only  of  denials  can- 
not be  struck  out  as  sham,  whether  yerified  or 
not.  White  y.  Bennett,  7  How.  59 ;  Winne  y. 
Sickles,  9  id.  217  ;  lApingston  y.  Finkle,  8  id. 
485 ;  Benedict  y.  Tanner,  10  id.  455 ;  Stiles  y. 
Comstock,  9  id.  48;  Grant  y.  Pouter,  12  id. 
500 ;  OoeddT, Bohinson,  1  Abb.  116 ;  Farmers^ 
dt  Mechanics^  Bank  of  Bochester  y.  Smith, 
15  How.  329;  Gregg  y.  Beader,  id.  371 ;  Cos- 
weU  y.  Bushnell,  14  Barb.  393 ;  S.  C.  7  How. 
171 ;  Mier  y.  CartUdge,  8  Barb.  75 ;  S.  C.  2 
Code  R.  125 ;  Mussina  y.  Stillman,  13  Abb. 
93;  SJicrmanY,  Bushnell,  7  How.  171.  See, 
also,  14  Barb.  393 ;  Davis  y.  Potter,  4  How. 
155;  S.  C.  2  Code  R.  99 ;  Gregory  y.  Wright, 
11  Abb.  417.  But  the  contrary  is  now  well 
established.  See  People  y.  McCumber,  18 
N.  Y.  (4  Smith),  315;  27  Barb.  632;  15 
How.  186;  Claflinv.  Griffin,  8  Bosw.  689; 
The  President  of  the  Agawam  Bank  v.  Eger- 
ton,  10  id.  669;  Corbett  y.  Eno,  22  How.  8; 
S.  C.  13  Abb.  65 ;  Elizahethport  Manufac- 
turing Co.  y.  Campbell,  13  id.  86.  See  40 
N.  Y.  (1  Hand),  410,  414;  Lawrence  y,  Derby, 
24  How.  134;  S.  C.  15  Abb.  346  (n.);  But- 
terfield  y.  Maconiber,  22  How.  150;  Struver 
y.  Ocean  Insurance  Co.  2  Hilt.  475 ;  S.  C.  9 
Abb.  23 ;  Lundv.  Seaman*  s  Bank  for  Savings, 
37  Barb.  129;  S.  C.  23  How.  258;  Conklin  y. 
Vandervoort,  7  id.  483 ;  Mier  y.  Cartledge,  4 
id.  115;  S.  C.  7N.  Y.  Leg.  Obs.  371;  S.  C. 
Rey'd,  8  Barb.  75;  2  Code  R.  125.  But  the 
general  term  of  the  first  district  refused  to 
strike  out  a  general  denial  as  false.  Mussina 
y.  SiiUman,  13  Abb.  93.  An  answer  so 
framed  as  to  be  demurrable  for  defect  in  sub- 
stance, but  which  states  facts  which  would, 
if  properly  avetred,  constitute  a  ^ood  defense, 
will  not  be  struck  out  as  sham,  irreleyant  or 
friyolous.  Alfred  y.  Watkins,  1  Code  R.,N.  S. 
343 ;  Struver  y.  Ocean  Insurance  Co.  2  Hilt. 
475 ;  S.  C.  9  Abb.  23. 

h.  Partnership  note. — In  an  action  on 
a  note  against  the  defendants  as  partners,  an 
answer  only  denying  that  they  made  the  note, 
admits  the  partnership,  and  on  proof  that 
one  of  them  made  the  note  in  the  firm  name, 
it  was  struck  out  as  sham.  FaurchUdy.  Bush- 
more,  8  Bosw.  698. 

e.  Foreign  judgment. — In  an  action  on 
a  foreign  judgment,  an  answer  denying  knowl- 
edge, etc.,  to  form  a  belief  as  to  the  recoyery 
of  the  judgment,  was  struck  out  as  sham, 
where  it  appeared  that  d^fendimt  appeared  in 


the  original  action,  and  a  certified  co^  of  the 
judgment  record  was  produced.  Be^  y 
Marvin,  17  Abb.  194. 

d.  Another  action.~A  defense  of 

another  action  pending,  which  allegation, 
though  true  at  the  time  the  answer  is  seryed, 
is  untrue  at  the  time  of  making  a  motion  to 
strike  out  such  defense,  by  reason  of  an  or- 
der of  discontinuance  haying  been  entered  in 
the  mean  time,  will  be  struck  out  as  sham. 
Clark  y.  Clark,  7  Rob.  276. 

e.  In  an  action  on  a  draft,  an  answer 

that  the  name  subscribed  thereto  is  not  the 
true  name  of  the  subscriber,  hdd  sham.  CUrf' 
lin  y.  Griffin,  8  Bosw.  689.  See  Agawam 
Bank  y.  Egerton,  10  id.  669;  De  Forest  y. 
Baker,  1  Abb.  N.  S.  34;  S.  C.  1  Rob.  700. 

/.  Corporation. — In  an  action  by  the 
creditors  of  a  corporation,  founded  under  the 
act  of  1848,  against  a  stockholder  of  the  com- 
pany, an  answer  alleging  a  contract  between 
third  parties,  made  before  the  company  ex- 
isted, but  for  the  benefit  of  the  compay,  was 
held,  sham  and  irreleyant.  ColUns  y.  Swm,  7 
Rob.  623. 

g»  Action  on  note.— In  an  action  on  a 
promissory  note  by  the  remote  indorsees 
against  the  maker,  defendant  answered,  the 
note  is  without  consideration,  and  was  ob 
tained  by  fraud,  of  A,  and  also  alleged,  upon 
information  and  belief,  that  plaintiffs  gaye  no 
yalue  for,  and  are  not  bona  fide  holders  of  the 
note,  the  plaintiffs  moyed  to  strike  out  the 
answer  as  sham,  on  an  affidavit  ayerring  that 
they  were  bona  fide  holders  of  the  note,  for  a 
valuable  consideration  paid  by  them  therefor, 
in  cash ;  that  they  purchased  the  same  before 
maturity,  and  without  notice  of  the  matters 
set  up  in  the  answer ;  that  at  the  time  plaint- 
iffs purchased  the  note,  defendant  promised 
to  pay  it,  etc.  The  defendant  did  not  fully 
deny  the  averments  of  the  plaintiffs'  af- 
fidavit. Motion  denied.  The  court  said, 
*'  The  answer  is  not  shown  to  be  untrue,  and 
though  the  facts  stated  in  the  affidavit,  if  true, 
would  avoid  the  effect  of  the  answer,  yet  the 
defendant  has  a  right  to  have  those  facts  estab- 
lished by  a  j  ury .  Wirgman  v.  Hicks,  6  Abb.  17. 

h.  Usury.  —  The  defense  of  usury  was 
stricken  out  as  sham,  it  appearing  on  the  mo- 
tion that  the  allied  excessive  mterest  was 
taken  by  mistake.  Bailey  v.  Lane,  21  How. 
475;  S.  C.  Aff'd,  but  modified,  13  Abb.  354. 

The  defense  of  an  agreement,  made  simul- 
taneously with  the  note,  to  renew  it  at  matu- 
rity, not  being  in  writing,  is  frivolous.  Bailey 
v.  Lane,  13  Abb.  359 ;  modifying  S.  C.  12 
How.  475.  And  should  be  stricken  out.  id. 
See,  also,  Shoe  and  Leather  Bank  v.  Camp, 
21  id.  443 ;  S.  C.  13  Abb.  87  (n.) 

In  an  action  by  an  indorsee  against  the 
maker  of  a  note,  where  the  complaint  al- 
leged the  making  of  the  note,  that  the  plaintiff 
was  the  lawful  owner  and  holder  thereof,  and 
the  answer  denied,  "  on  information  and  be- 
lief/' that  the  plaintiff  was  the  lawful  owner 
and  holder  of  the  note,  etc.,  it  was  held  insuf 
fldent  to  admit  evidence  of  such  negaiive  al- 
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legation.  Seeley  y.  EngeU,  17  Barb.  530 ;  S. 
C.  RevM,  13  if.  Y.  (3  Kern.)  542.  In  an  ac- 
tion on  a  promissory  note,  where  the  answer 
admitted  the  making  and  possession  of  the 
plaintiff  as  endorsee,  a  denial  that  he  was  the 
lawful  owner  and  holder  of  the  note ;  that  de- 
fendant was  indebted  to  him  thereon,  was 
hdd  to  raise  no  issue  of  fact,  but  was  a  de- 
nial of  a  conclusion  of  law,  and  was,  there- 
fore, irrelevant  and  frivolous.  CkUlin  y.  Gun- 
ter,  11  N.  Y.  Leg.  Obs.  201 ;  S.  0.  1  Duer,  265 ; 
S.  O.  Rey'd,  on  other  grounds,  11  N.  Y.  (1 
Kern.),  368.  See  Wither^won  ▼.  Van  Dolar, 
15  How.  266.  A  verified  answer  which  al- 
leged that,  as  to  the  averment  in  the  com- 
plaint, that  the  plaintiff  is  the  lawful  holder 
and  owner  of  said  note,  and  that  the  defend- 
ant is  indebted  to  him  thereon,  in  the  sum  of 
and  interest,   the  defendant  has  no 


iuiowledge  or  information  sufficient  to  form 
a  belief,  and  can,  therefore,  neither  deny  nor 
admit  the  same,  was  struck  out  as  sham  and 
frivolous.  FUury  v.  Boger,  9  How.  215 ;  Flam- 
mer  v.  Klines  id.  216 ;  Fleury  v.  Broum,  id.  217. 

Where  the  answer  to  the  complaint  on  a 
promissory  note  denied  knowledge  or  infor- 
mation, etc.,  of  demand  of  payment,  of  notice 
of  non-payment,  the  plaintiffj  on  a  material  affi- 
davit of  demand,  a  refusal  and  protest,  moved 
to  strike  it  out  as  sham,  the  defendant  made 
affidavit  that  his  answer  was  made  in  good 
faith,  and  that  il  was  true  to  the  best  of  his 
knowledge  aiid  belief,  but  did  not  state  facts 
warranting  his  belief,  motion  denied.  Baiiey 
V.  Lane,  13  Abb.  354;  modifying  S.  C.  21  How. 
475. 

Where  the  complaint  on  a  promissory  note 
averred  that  the  plaintiff  w&s  the  owner  and 
holder  thereof,  and  the  answer  denied  that 


averment,  the  plaintiff  moved  to  strike  out 
the  answer  as  sham,  when  it  appeared  from 
the  affidavits  that  he  held  the  notes  as  an  as- 
signee for  the  benefit  of  creditors,  the  motion 
was  granted.  BuUerfield  t.  Maotmber,  22 
How.  150. 

t.  Denial  of  knowledge,  etc.— So,  in 

an  action  for  false  imprisonment,  a  verified 
answer,  denying  knowledge  or  information  as 
to  the  allegation  of  the  complaint,  that  de- 
fendants caused  to  be  issued  the  writ  on  which 
plaintiff  was  arrested,  was  struck  out  as  sham. 
Lavorence  v.  Derby,  15  Abb.  346  (n.);  S.  G. 
24  How.  133.  Where  the  defendant  denied 
knowledge  of  the  recovery  of  a  judgment  m 
an  action  where  he  appeared,  the  answer  was 
struck  out  as  sham.  Sedfe  ▼.  Marvin,  17 
Abb.  194. 

i.  Denial  on  information  and  belief. 

Where  an  answer,  duly  verified,  states  a 
sufficient  defense,  on  defendant's  information 
and  belief,  it  should  not  be  struck  out  as  sham. 
Miller  v.  Hughes,  21  How.  442;  S.  C.  13 
Abb.  93  (n.) 

h»  Amended  answer. — Where  defend- 
ant moved  for  leave  to  put  in  an  amended  an- 
swer, and,  on  the  motion,  served  a  copy  of 
the  proposed  answer,  to  whicli  no  objection 
was  made,  held,  that  the  plaintiff  was  pre- 
cluded from  moving  to  strike  it  out  as  false, 
after  leave  had  b^n  given  to  defendant  to 
serve  such  answer.  Mussina  v.  StUlman,  13 
Abb.  93. 

h  A  verified  answer,  denying  a  mate- 
rial all^ation  of  the  complaint,  may  be  strick- 
en out  as  sham.  People  v.  McCumber,  18  N. 
Y.  (4  Smith),  315.  See  S.  C.  27  Barb.  632; 
15  How.  186. 


II.  Irrelevant  Pleading. 


a.  What  is. — ^A  pleading  fs  irrelevant 
which  has  no  substantial  relation  to  the  con- 
troversy between  the  parties  to  the  suit.  A 
denial  of  a  material  allegation  of  the  com- 
plaint caimot  be  considered  irrelevant.  Seward 
V.  Miller,  6  How.  312.  An  answer  may  be 
frivolous  and  not  irrelevant.  Fasnacht  v. 
Stehn,  5  Abb.  N.  S.  338;  S.  C.  53  Barb.  650. 
Or  Sham.  Gregory  v.  Wright,  11  Abb.  417. 
Irrelevancy  comprehends  prolixity,  or  need- 
less details  of  material  matter,  or  something 
out  of  which  no  cause  of  action  or  defense 
could  arise.  Lee  Bank  v.  Kitching,  11  Abb. 
435;  S.  C.  7  Bosw.  664;  Struver  v.  Ocean 
Insurance  Co.  2  Hilt.  476;  S.  C.  9  Abb.  23. 

The  irrelevancy  of  an  answer  must  be  pal- 
pably clear,  otherwise  the  question  of  its  suf- 
ficiency should  be  presented  by  demurrer. 
LittUoohn  v.  Greeley,  22  How.  345 ;  S.  C.  13 
Abb.  311.  See  Struver  v.  Ocean  Insurance 
Co.  9  Abb.  23;  S.  C.  2  Hilt.  475.  Also,  Lee 
Bank  V.  Kitching,  11  Abb.  435;  S.  C.  7 
Bosw.  664.  If  the  averments  of  an  answer 
do  not  tend  to  constitute  a  defense,  they  are 
irrelevant.  Dovan  v.  Dinsmore,  33  Barb.  80. 
In  an  action  for  libel,  etc.,  insufficient  matter, 
pleaded  in  mitigation  of  damans,  may  be  ir- 


relevant. Herr  v.  Bamberg,  10  How.  128.  In 
an  action  for  part  of  the  price  of  goods  sold 
and  delivered,  a  defense  that  the  plaintiff 
wrongfully  converted  to  his  own  use  prop 
erty  of  the  defendant,  is  irrelevant.  Kurtz  v. 
McGuire,  5  Duer,  660.  An  answer  which 
merely  denies  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  will  be  stricken  out  as 
irrelevant.  Draks  v.  Cockroft,  1  Abb.  203 ;  S. 
C.  4  E.  D.  Smith,  34;  10  How.  377. 

b.  A  counterclaim  is  not  a  defense,  anCi 
therefore  cannot  be  struck  out  as  sham  and 
irrelevant.  Collins  v.  Suau,  7  Rob.  94. 

c.  Action  on  note. — In  an  action  on  a 
promissory  note,  against  the  first  indorser 
thereof,  an  answer  alleging  that  plaintiff  is 
not  the  real  party  in  interest  or  the  owner  of 
the  note ;  that  it  belonged  to  R.  a  second  in- 
dorser, who,  at  the  time  he  owned  it  was  in- 
debted to  the  maker,  and  that  the  maker  had 
notified  the  defendant  not  to  pay  the  note, 
was  held  irrelevant,  except  the  allegation  that 
the  plaintiff  was  not  the  real  party  in  interest 
or  the  owner  of  the  note.  Arrangoiz  v.  Fror 
zer,  2  Hilt.  244.  See  Tammer  v.  Cassard^ 
17  Abb.  187. 
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III.  Motion  to  Strike  Oct. 


a.  In  general. — Separate  allegations  or 
part  of  a  defense  cannot  be  stricken  out  as 
sham  or  false.  CoUins  t.  CooffiU,  7  Rob.  81 ; 
Slack  y.  Cotttm,  2  £.  D.  Smith,  398;  BeU  y. 
Ogden,  13  Abb.  93  (n.);  Littl^hn  y.  (Ttm- 
2ey,  id.  311.  Nor  can  a  whole  defense 
be  stricken  out  as  irreleyant  or  redundant. 
Collins  y.  Co^giUf  7  Rob.  81.  A  motion  to 
stike  out  a  jomt  answer  as  sham,  may  be  al- 
lowed as  to  some  of  the  defendants  and  not 
as  to  the  others.  BurraU  y.  Bawen,  21  How. 
378.  It  seems  the  right  to  move  to  strike  out 
for  irrelevancy  and  to  demur  are  not  optional 
with  the  plaintiff;  where  the  irreletancy  of 
an  answer  is  not  clear,  the  question  of  its  suf- 
ficiencT  should  be  presented  by  demurrer. 
Lita^hn  y.  Greeley,  13  Abb.  311;  S.  C.  22 
How.  345.  A  defense  may  be  struck  out  as 
sham  on  the  sole  ground  of  its  falsity,  ilfc- 
Carfy  y.  (/Donnell,  7  Rob.  431 ;  People  v. 
McCumher,  15  How.  186;  18  N.  Y.  (4  Smith), 
325;  Webb  y.  Van  Zandt,  16  Abb.  190; 
Man%ifacturen^  Bank  of  Bochester  y.  Hikh^ 
cocky  14  How.  406.  But  this  power  must  be 
cautiously  exercised,  so  as  to  avoid  entrench- 
ing upon  defendant's  right  to  a  trial  of  a 
disputed  ikct.  id.  For  the  only  safe  rule  in 
fluch  cases,  see  MeCariy  y.  (yikmndl,  7  Rob. 
431. 

It  seems,  that  on  a  motion  to  strike  out  an 
answer  as  fklse,  it  must  be  shown  by  an  affi- 
davit, other  than  the  verification  of  the  com- 
plaint, to  be  false.  White  v.  Bennett,  7  How. 
59 ;  KeUogg  v.  Baker,  15  Abb.  287 .  It  seems, 
that  where  an  absolute  averment  in  the  com- 
plaint is  supported  by  an  oath  of  positive 
knowledge,  and  that  in  the  answer  being 
merely  on  information*  sufficient  to  form  a  be^ 
lief,  the  defendant  is  bound,  on  motion  to 
strike  out  the  latter  as  sham,  to  support  it  by 
the  oath  of  a  party  having  positive  knowledge. 
People  y.  McCuniber,  15  How.  186;  S.  C.  18 
N.  Y.  (4  Smithy  316. 

b.  Motion  barred. — A  motion  noticed 
to  strike  out  an  answer  as  sham,  is  not  barred 
by  a  subsequent  service  of  a  notice  of  trial. 
Beebe  v.  Marvin,  17  Abb.  194. 

A  denial  of  a  motion  to  strike  out  as  frivo- 
lous, is  not  a  bar  to  a  motion  to  strike  out  as 
sham.  Kreitz  v.  Frost,  5  Abb.  N.  S.  277. 

c.  Evidence  of  the  truth  of  the  an- 
swer.— Slight  evidence  indicating  good  faith, 
is  sufficient  to  prevent  a  verified  answer  from 
being  struck  out  as  sham.  Munn  v.  Bamum, 
1  Abb.  281;  S.  0.  12  How.  563.  It  seems, 
that  the  truth  or  falsity  of  a  pleading  will  not 
be  tried  on  a  motion  where  the  affidavito  on 
both  sides  are  positive.  Catlin  v.  MeChroarty, 
1  Code  R.  N.  S.  291 ;  MUn  v.  Vose,  4  Sandf. 
660.  On  a  motion  to  strike  out  a  pleading  as 
sham,  where  the  affidavit  of  the  moving  party 
avers  facts  which  avoid  the  defense  set  up  in 
the  pleading,  the  defendant  need  not  disprove 
them,  when  they  are  such  as  are  notpre- 
sumed  to  be  within  his  knowledge  wirg- 
fnan  y.  Hicks^  6  Abb.  17. 


d.  Counter-affidavits.— A  motion  to 

strike  out  as  sham  an  answer  (setting  up  new 
matter,  verified  or  unverified),  if  not  opposed 
or  met  by  affidavito  showing  that  it  was  put 
in  in  good  fiuth,  and  by  an  iSfidavit  of  merite, 
should  be  allowed.  But  if  the  defendant  sub- 
stantially reaffirms  the  truth  of  the  answer 
and  makes  an  affidavit  of  merite,  it  should 
stand.  Farmerf^  dt  JHeckanics'  Bank  qf  Bo- 
chester  y.  Smithy  15  How.  329 ;  People  y.  Jfe- 
Cumber,  18  N.  T.  (4  Smith),  315.  See  S.  0. 
27  Barb.  632 ;  15  How.  186 ;  Miller  v.  Hnghes, 
13  Abb.  93  (n.);  S.  C.  21  How.  442. 

Where  the  affidavito  in  snppoit  of  such 
motion  are  on  information  and  belief,  they 
shouM  also  give  the  soorce  of  sodi  lAfomia- 
tion.  Corbett  y.  Eno,  13  Abb.  65. 

e.  Several  motions  in  one.— If  seems, 

that  in  a  proper  case,  a  motion  to  strike  out 
sham  ana  irreleyant  defenses,  for  judgment 
on  overruling  frivolous  defenses,  for  expurga- 
ting irrelevant  and  redundant  matter,  and  for 
a  compulsory  amendment  of  indefinite  allegi^ 
tions,  may  all  be  combined  in  one.  People  y. 
McCuniber,  15  How.  186  ;  S.  0. 27  Barb.  632 ; 
18  N.  Y.  (4  Smith),  315. 

/.  Notion  of  motion. — A  motion,  noticed 
to  strike  out  several  defenses  as  sham  and  friv- 
olous, should  properly  specify  which  defenses 
are  moved  as  sham,  and  which  as  frivolous. 
Bailey  v.  Lane,  13  Abb.  354 ;  modifying  S.  0. 
21  How.  475.    But  need  not  necessarily.  lb. 

^.  Motion  pending.— During  tiie  pen- 
dency of  a  motion  to  stnke  out  as  sham,  it  is 
irregular  to  move  to  strike  out  the  same  de- 
fense on  the  ground  that  defendant  has  not 
complied  with  an  order  requiring  it  to  be 
made  definite.  Kellogg  v.  Bciker,  15  Abb.  286. 

h.  Answer  amended.— Where  defend- 
ant served  a  copy  of  the  proposed  amended 
answer,  with  a  notice  of  motion  for  leave  to 
amend,  and  the  motion  was  granted  without 
objection  to  such  answer,  held,  that  plaintiff 
was  thereby  precluded  from  afterwaras  mov- 
ing to  strike  It  out  as  false.  Mussina  v.  Stm" 
man,  13  Abb.  93. 

».  Time  extended  to  reply  .—It  is  no 

objection  to  a  motion  to  strike  out  an  answer 
as  sham,  that  the  plaintiff  has  obteined  an 
order  for  time  to  reply.  Miln  v.  Vose,  4  Sandf. 
660.  Or  has  served  notice  of  trial.  Beebe  v. 
Marvin,  17  Abb.  194. 

>.  Time  allowed  to  demur.— Where  a 

motion  to  strike  out  an  answer  as  sham  or 
irrelevant,  is  denied,  and  the  answer  is  insuffi- 
cient on  other  ground,  the  plaintiff  will  be 
allowed  time  to  demur.  Seward  v.  Miller,  6 
How.  312.  Unless  it  be  so  frivolous  that  the 
plaintiff  ought  not  be  put  to  his  demurrer. 
MUn  y.  Vose,  4  Sandf.  660. 

k.  Judgment,  how  entered.— Where 

an  answer  nas  been  stricken  out  as  sham  and 
irrelevant,  the  proper  method  of  obteining 
judgment  is  to  proceed  as  though  no  answer 
had  been  plat  in.  DeForest  y.  Baker,  1  Abb. 
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N..S.  34 ;  S.  C.  1  Rob. 700;  Aymar  t.  Chase^ 
1  Code  R.  N.  S.  141. 

I.  New  aHETWer. — It  mmm,  tbat  after  ui 
answer  u  struck  out  as  sham  or  irrelevaQt, 
that  defendant  may  haTe  leave  to  put  in  a  new 
answer.  BwraU  t.  B&wmk,  21  How.  378. 


m.  Appeal. — An  appeal  may  be  brought 
from  the  special  to  the  general  term,  from  an 
order  striking  out  an  answer  as  sham  or 
irrelcTaot.  Briggs  ▼.  Bergen^  23  N.  Y.  (9 
Smith),  162.  But  cannot  be  taken  to  the 
court  of  appeals.  lb. 


CHAPTER  IV. 
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The  reply. 

Reply ;  when  to  be  put  in,  and  what  to  contain. 

When  defendant  may  move  for  judgment  upon  an  answer. 

Demurrer  to  reply. 


k  153.  [131]  (AmM  1849,  1851, 1852, 1855, 1857,  1860.)  Jieplt/;  when  to  be 
pul  itij  and  what  to  contain. 

When  the  answer  contains  new  matter,  constituting  a  counterclaim,  the 
plaintiff  may,  within  twenty  days,  reply  to  such  new  matter,  denying 
generally  or  specifically  each  allegation  controverted  by  him,  or  any  know- 
ledge or  iuforniation  thereof  sufficient  to  form  a  belief;  and  he  may  allege^ 
in  ordinary  and  concise  language,  without  repetition,  any  new  matter  not 
inconsistent  with  the  complaint,  constituting  a  defense  to  such  new  matter 
in  the  answer,  and  the  plaintiff  may,  in  all  cases,  demur  to  an  answer  con- 
taining new  matter,  where  upon  its  face  it  does  not  constitute  a  counter- 
claim or  defense ;  and  the  plaintiff  may  demur  to  one  or  more  of  such 
defenses  or  counterclaims,  and  reply  to  the  residue  of  the  counterclaims. 

And  in  other  cases,  when  an  answer  contains  new  matter,  constituting  a 
defense  by  way  of  avoidance,  the  court  may,  in  its  discretion,  on  the 
defendant's  motion,  require  a  reply  to  such  new  matter ;  and  in  that  case, 
the  reply  shall  be  subject  to  the  same  rules  as  a  reply  to  a  counterdainL 

I.  The  Reply. 


a.  New  matter. — it  seems,  that  an  an- 
swer which  avers  that  the  charges  contained 
in  the  alleged  libellous  publications  are  true, 
does  not  contun  new  matter  within  the  mean- 
ing of  this  section.  Maretzek  r.  CauldweU,  19 
Abb.  36;S.C.2Rob.715.  Ifnew  matter  set  up 
in  a  defense  is  sham  or  irrelevant,  the  plaintiff 
should  move  to  strike  it  out.  If  it  does  not, 
on  its  face,  constitute  a  defense,  he  should  de- 
mur. SmUh  V.  Cauntrynuxn,  30  N.  Y.  (3  Tiff.) 
655.  See  Meyer  v.  Fiegel,  7  Rob.  128;  S.  C. 
34  How.  438. 

h.  Counterclaim — The  rules  applicable 
to  the  taking  of  objections  to  a  complaint,  are 
impliedly  applicable  to  an  answer  setting  up  a 
counterclaim.  Ayres  v.  C^Farrell,  10  Bosw. 
143.  An  answer  containing  a  counterclaim 
will  be  taken  as  true,  unless  replied  to.  Gliinr 
ion  V.  Eddy,  1  Lans.  62;  S.  C.  below,  37 
How.  23 ;  54  Barb.  54. 

c.  Beidy ,  not  reqiiired.--No  reply  will 

be  allowed  unless  the  answer  contains  a  coun- 
terchiira.   DevUn  v.  Bevins,  22   How.  290. 


In  an  action  to  recover  possession  of  personal 
property,  an  answer  alleging  that  defendant 
has  a  lien  on  the  same  and  claims  damages  for 
the  taking  of  it  from  him  in  the  action,  does 
not  set  up  a  counterclaim  requiring  a  reply. 
DeLeyery*  Michaels,  5.  Abb.  203;  MeKenste 
V.  FarreU,  4  Bbsw.  193.  So,  in  an  action  for 
an  accounting,  against  a  general  assignee,  for 
the  benefit  of  creditors,  an  answer  alleging 
that  defendant  has  incurred  expenses  in  rela- 
tion to  the  assigned  property,  does  not  require 
a  reply.  Dujfy  v.  Duncan,  35  N.  Y.  (8  Tiff.) 
187;  Aff'g  S.  C.  32  Barb.  587. 

d,  Gheneral  denial,  waiver.— A  re- 
ply, that  plaintiff  denies  all  those  allegations 
contained  within  certain  specified  folios,  is 
good  as: a  general  denial.  Gassett  v.  Crodcer, 
9  Abb.  39.  Where  plaintiff  replies  to  a  coun* 
terchtim,  he  thereby  waives  all  objections  to 
its  form,  or  amendable  defects.  Ayres  v. 
aFarrell,  10  Bosw.  143.  See^mttft  v.  Counr 
tryman,  30  N.  Y.  (3  Tiff.),  655. 

«.  Yeriflcation.— Where  the  plaintiff  h«A 
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replied,  he  cannot,  on  a  question  of  reriflca- 
tion,  deny  that  he  was  bound  to  reply.  Bd^ 
coe  V.  Maison,  7  How.  121. 

/.  Reply  of  counterclaim.  —That  a 

counterclaim  in  the  answer  may  be  met  by 
one  in  reply,  see  Miller  v.  Xosee,  9  How.  356 ; 
BeiUy  v.  Rucker,  16  Ind.  303;  Turner  v. 
Simpson,  12  id.  413;  that  it  may  not,  see 
Stewart  v.  Travis,  10  id.  148;  Hudnall  v. 
ScoU,  2  Ala.  569  ;  Ulrich  v.  Berger.  4  Watte 
A  S.  19 ;  Gable  v.  Parry,  13  PennT  St.  181 ; 
WiUiams  v.  Jones,  1  Bush.  (Ky.)  621 ;  2 
Parsons  on  Contracte,  247,  note  e;  also, 
White  V,  Joy,  13  N.  Y.  (3  Kern.),  83,  90; 
Hall  V.  Hall,  30  How.  51,  56 ;  Durbin  ▼. 
Fish,  16  Ohio  St.  533 ;  Holding  ▼.  Smith,  1 
Murphey,  154 ;  Worth  v.  Fentrep,  1  Dev. 
419;  Watts  v.  Greenlee,  2  id.  87. 

,  g-  New  assignment.— Setting  out  the 

cause  of  action  a  second  time  is  not  allowable. 
Stewart  y.  Wallis,  30  Barb.  344;  ShuU  v. 
Green,  49  Barb.  311 ;  Aff 'g  S.  G.  34  How. 
418. 

h.  Requiring  reply. — An  answer  of  the 
statute  of  limitations  preseute  a  proper  case 
for  an  order  that  plaintiff  reply.  In  such  case 
it  is  not  generally  necessary  that  defendant 
should  allege  his  ignorance  of  (he  grounds  on 
which  the  plaintiff  intends  to  rely.  Hubbell  t. 
Fowler,  1  Abb.  N.  S.  1. 


«.  Reply  to  an  amended  answer.— 

Where  an  answer  and  demurrer  on  one 
paper  —  the  demurrer  immediately  following 
the  answer — were  served,  and  a  reply  served 
to  the  answer,  and  the  demurrer  noticed  for 
argument,  but  before  the  expiration  of  the 
twenty  days  from  the  service  of  the  reply  an 
amended  answer  was  served,  an  exact  copy 
of  the  original,  except  the  demurrer,  which 
was  left  off,  held,  that  the  plaintiff  was  not 
bound  to  reply  to  the  amended  answer.  The 
reply  already  served  was  sufficient.  The  an- 
sw^er  was  not,  in  fact,  amended.  Hotoard  v. 
Michigan  Southern  Bailrocut  Co,,  5  How. 
206 ;  S.  G.  3  Gode  R.  213. 

y.  Amendment  by  way  of  reply.— 

Where  the  complaint  aiid  answer  formed  an 
issue  of  law,  without  bringing  up  the  merite, 
and  plaintiff  alleged  that  through  a  mistake 
he  omitted  to  reply,  he  was  allowed  to  reply 
on  terms,  although  the  case  had  been  heard 
before  a  referee.  Merritt  v.  S locum,  3  How. 
309 ;  S.  G.  1  Gode  R.  68.  Where  a  plaintiff 
had  leave  to  reply  on  payment  of  910  costs, 
and  instead  of  replying  and  paying  the  coste, 
he  noticed  the  cause  for  trial,  hdd,  on  mo- 
tion for  judgment,  for  want  of  reply,  that  he 
pay  the  810  before  order,  $10  costs  of  this 
motion,  and  serve  his  reply  in  three  days. 
Montecarbole  y.  Mundel,  16  How.  141. 


II.  Demurrer  to  Answer. 


a*  In  general. — An  answer  which  sets 
up  no  new  matter,  but  merely  denies  the  alle- 
gations of  the  complaint,  is  not  demurrable. 
Maretzek  v.  Cauldwell,  19  Abb.  35 ;  S.  G.  2 
Rob.  715;  Smith  v.  Greenin,  2  Sandf.  702; 
Ketcham  v.  Zerega,  1  £.  D.  Smith,  557; 
Thomas  v.  Harrop,  7  How.  57;  People  v. 
Banker,  8  id.  258 ;  Beilay  v.  Thomas,  11  id. 
266;  Lund  v.  Seaman^s  Savings  Bank,  37 
Barb.  129;  S.  G.  23  How.  258;  Bice  v. 
O'Connor,  10  Abb.  362;  contra,  Hopkins  v. 
Everett,  6  How.  159 ;  S.  G.  3  Gode  R.  150. 
Redundancy,  irrelevancy  and  uncertainty  in 
an  answer  are  not  grounds  of  demurrer. 
Ketcham  v.  Zerega,  IE.  D.  Smith,  554; 
Smithy.  Greenin,  2  Sandf.  702;  Watson  v. 
Husson,  1  Duer,  242 ;  S.  G.  Aff'd,  14  N. 
N.  (4  Kern.),  60,  sub  nom.  Drummond  v. 
Husson ;  Richards  v.  Edick,  17  Barb.  261. 
An  answer  setting  up  as  a  defense  new 
matter,  which  does  not  constitute  one,  may 
be  demurred  to  for  insufficiency.  Merritt  v. 
Millard,  5  Bosw.  645 ;  Fabricotti  v.  Launitz, 
1  Gode  R.  N.  S.  122 ;  S.  G.  3  Sandf.  743 ;  Bice 
V.  O'Connor,  10  Abb.  362.  That  an  answer 
allies  facts,  as  a  counterclaim,  which  only 
constitute  a  defense,  is  not  a  ground  of  de- 
murrer. Wait  V.  Ferguson,  14  id.  379.  An 
answer  that  defendant  is  civilly  dead,  is  bad 
on  demurrer.  Freeman  v.  Frank,  10  id.  370. 

b.  Amended  answer.— Where  an  an- 
swer is  amended  to  meet  the  proofs  in  the 
case,  the  plaintiff  cannot  demur  to  it  for  insuf- 
ficiency. Therasson  v.  Peterson,  22  How.  98. 


c.  Demurrer  in  part. — A  demurrer  will 

not  lie  to  part  of  an  entire  defense  in  an 
answer.  Cobb  v.  Fraeee,  3  Gode  R.  43;  S.  G. 
4  How.  413 ;   Wdch  v.  Haeelton,  14  id.  97. 

d.  Specifioation  in  demurrer.— the 

grounds  of  a  demurrer  to  an  answer  must  be 

Slainly  stated.  Ketcham  v.  Zerega,  1  £.  D. 
mith,  554. 

e.  Insufficiency  of  complaint.~On  a 

demurrer  to  an  answer,  the  sufficiency  of  the 
complaint  may  be  attacked  in  order  to  show 
that  the  court  has  no  jurisdiction  of  the  action, 
or  that  it  does  not  state  a  cause  of  action. 
People  V.  Banker,  8  How.  258 ;  Fry  v.  Ben- 
nett,  1  Gode  R.  N.  S.  238 ;  S.  G.  5  Sandf.  54 ; 
9  N.  Y.  Leg.  Obs.  330;  Schwcct  v.  Fumiss, 
1  Gode  R.  N.  S.  342;  S.  G.  4  Sandf.  704, 
sub  nom.  Schwab  v.  Fumiss;  Stoddard  v. 
Onondaga  Annual  Conference  of  Methodist 
Episcopal  Church,  12  Barb.  573 ,  Noxon  v. 
Bentley,  7  How.  316 ;  Newman  v.  Supervisors 
of  Livingston  Co,  1  Lans.  476  ;  Pardo  v. 
Osgood,  2  Abb.  N.  S.  365;  S.  G.  Rev'd,  5 
Rob.  348 ;  People  v.  Booth,  32  N.  Y.  (5  Tiff.), 
397. 

/.  Demurrer  to  counterclaim.— This 

rule  does  not  apply  on  demurrer  to  a  counter- 
claim,  quere?  Peck  v.  Brown,  2  Rob.  119;  S. 
G.  26  now.  350;  Graham  v.  Dunnigan,  6 
Duer,  629 ;  S.  G.  4  Abb.  426.  On  demurrer 
to  defendant's  counterclaim,  the  alleffations 
of  the  complainant,  not  inconsistent  with  alle- 
gations of  the  counterclaim,  are  to  be  taken 
admitted.  lb. 


§§  154,  155.] 


Judgment  :  Demubbek* 
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g.  Demurrer  for  insufflciency.—On 

deiruiTer  to  an  answer,  on  the  ground  of  insuf- 
ficiency, it  is  enough  to  specify  generally  that 
the  answer  is  insufficient.  Arthwr.  y.  Brooks, 
14  Barb.  533;  H^fde  y.  Conrad,  5  How.  112; 
S.  G.  3  Code  B.  162. 

*.  Demurrer   overruled.--Where    a 

defense  to  the  whole  complaint  is  demurred 
to,  and  the  demurrer  is  overruled,  defendant 
is  entitled  to  a  final  judgment.  Wightman  y. 
ShanJdand,  18  How.  79: 

t.  An  appeal  may  be  taken  from  an  order 
overruling  a  demurrer  to  one  of  several  alleged 
defenses,  with  liberty  to  reply  to  that  part  of 
the  answer  demurred  to.  McUtoon  y.  Baker, 
24  How.  329. 

i-  Effect  of  neglecting  to  demur.— 

After  voluntarily  forming  an  issue,  the  plaint- 
iff* is  not  at  liberty  at  ttie  trial,  without  any 
request,  to  amend  or  disregard  that  issue,  and 
to  insist  that  the  issue  is  on  »n  immaterial 
allegation  of  the  complaint.  Livingston  v. 
Jft&r,  8  N.  Y.  (4  Seld.},  283:     In  an  action 


for  flowing  lands,  an  answer,  which  sets  up 
the  possession  and  enjoyment  during  twenty 
years  of  an  easement  therefor,  but  does  not 
aver  that  it  was  exercised  adversely  to  the 
owner  of  the  land,  would  be  bad  on  de- 
murrer, but  would,  if  issue  be  taken  on  it, 
allow  evidence  of  the  adverse  user  on  the 
trial.  White  v.  Spencer,  14  N.  Y.  (4  Kern.), 
247.  See  Eitehie  v.  Davis,  5  Cal.  453 ;  New 
York  Central  Ins.  Co.  v.  National  Protection 
Ins.  Co.  U^.  Y.  (4  Kern.),  85 ;  Bev'g  S.  C. 
20  Barb.  468 ;  St.  John  v.  Northrup,  23  Barb. 
2^;  Cadg  t.  AUen,  22  id.  395.  A  plaintiff, 
by  going  to  trial  upon  an  answer  of  a  defend- 
ant, admits  it  so  far  as  the  matter  is  set  out 
issuably.  But  such  admission  does  not  aid  a 
defect  in  substance.  If  a  good  defense  of  title 
be  defectively  set  out,  it  is  doubtful  whether 
the  plaintiff 'can  take  advantage  of  it  on  the 
trial,  but  where  the  defense  in  substance  is 
defective,  or  where  in  truth  there  is  none,  the 
case  is  different.  Boyce  v.  Broum,  7  Barb.  81 ; 
Affg  S.  C.  3  How.  391 ;  Van  Valen  v.  Lap- 
ham,  13  id.  240;  S.  0.  Aff'd,  5  Duer,  689. 


§  1543.  (Am'd  1863.)  When  defendant  may  move  far  judgment  ujpan  an 
anmver. 

If  the  answer  contains  a  statement  of  new  matter  constituting  a  counter- 
claim, and  the  plaintiff  fail  to  reply  or  demur  thereto  within  the  time  pre- 
scribed by  law,  the  -defendant  may  move,  on  a  notice  of  not  less  than  ten 
days,  for  such  judgment  as  he  is  entitled  to  upon  such  statement,  and  if  the 
case  require  it,  a  writ  of  inquiry  of  damages  may  be  issued. 


All  the  papers  required  for  a  motion  under 
this  section  are,  the  summons,  complaint,  an- 
swer, and  notice  of  motion.  The  motion 
vlearly  relates  only  to  a  case  where  the  answer 
relies  on  new  matter.  Broum  v.  Spear,  5  How. 
146 ;  S.  C.  9  N.  Y.  Leg.  Obs.  97 ;  3  Code  R. 
192.  In  all  cases,  judgment  can  be  rendered 
only  by  the  court  when  sitting  as  such.  Ay- 


mar  y.  Chaee,  12  Barb.  301 ;  S.  0. 1  Code  R. 
N.  S.  330. 

The  omission  of  a  defendant  to  move  for 
judgment  under  this  section,  does  not  pre- 
clude him  from  taking  advantage,  on  the  trial, 
of  admissions  made  by  the  pipings.  Bridge 
y.  Payson,  5  Sandf.  210. 


§  155.  Demun^er  to  reply. 

If  a  reply  of  the  plaintiff  to  any  defense  set  up  by  the  answer  of  the 
defendant  foe  insufficient,  the  defendant  may  demur  thereto,  and  shall  state 
the  grounds  thereof. 


a.  Constmotion  of  flection. —The 

term  "  tnsulBcient,"  used  in  this  section,  seems 
to  refer  to  the  matter  stated  in  the  replica- 
tion. White  V.  Joy,  13  N.  Y.  (3  Kern),  83, 
89 ;  Rev'g  S.  G.  11  How.  36.  A  reply  may 
be  demuired  to  for  insufficiency.  The  de- 
murrer must  state  wherein  it  is  insufficient, 
otherwise  the  plaintiff  may  move  to  have  it 
■truck  out,  or  made  more  definite.  lb. 

h.  Departore,  is  when  a  party  quits  or 
departs  from  the  case  he  has  first  made  in  his 
complaint,  and  has  recourse  to  another  in  his 
reply.  It  is  not  a  ground  of  demurrer,  but  is 
an  irregularity,  which  may  be  corrected  on 


motion.  White  t.  Joy,  13  N.  T.  (3  Kem.)^ 
80 ;  Rev'g  S.  C.  11  How.  36. 

e.  Final  Judgment. — It  is  a  well  set- 
tled principle,  that  upon  the  determination  of 
a  demurrer  to  any  pleading,  judgment  must 
be  given  against  the  party  who  has  committed 
the  first  error.  Newman  v.  Supervisors  ofLiv- 
ingston  Co.  1  Lans.  476.  See  Noxon  v.  JB6nt- 
l^,  7  How.  316.  Therefore,  on  demurrer  to  a 
reply,  although  thd  replication  is  bad,  if  the 
answer  is  bad  in  substance,  the  plaintiff  is 
entitled  to  judgment.  HaUiday  v.  Noble,  1 
Barb.  138;  S.  C.  Rev'd.,  1  N.  Y.  (1  Comst.), 
330^  sub.  nom.  Nohle  v.  HaUidaiy, 
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Smanox  156.  Pleadings  to  be  subBcribed  and  Terifiad. 

157.  Verification  of  pleadings. 

158.  How^  to  state  an  account  in  pleading. 

159.  Pleadings  to  be  liberidly  construed. 

160.  Irrelevant  or  redundant  matter  to  be  stricken  out. 

161.  Judfftnents,  how  to  be  pleaded. 

162.  Conditions  precedent,  how  to  be  pleaded. 

163.  Private  statutes,  how  to^be  pleaded. 

164.  libei  and  slandw,  how  stated  in  oomplamt. 

165.  Answer  in  such  cases. 

166.  In  actions  to  reoover  pn^perty  distrained  for  damage,  answer  Heed  not  set 

forth  title. 

167.  What  causes  of  action  may  be  joined  in  the  same  action. 

168.  Allegation  not  denied,  when  to  oe  deemed  true. 

§  156.  [33.]  (Am'd  1849, 1851.)  Vertficatfon  of  pleadings. 

Eyery  pleading  in  a  court  of  record  must  be  subscribed  by  the  party, 
or  his  attorney ;  and,  when  any  pleading  is  verified,  every  subsequent 
pleading,  except  a  demurrer,  must  be  verified  also. 

I.  What  is  Sufficient  SuBSCRiFnoN. 


a.  A^Ht. — An  agent  with  power  of  attor- 
ney, but  who  has  not  been  admitted  as  an  at- 
torney, cannot  subscribe  a  pleading  for  either 
Mrty.  Weir  v.  Slocum,  3  How.  397  ;  S.  C.  1 
Code  R.  105,  sub  nom.  Weare  t.  Shcum; 
Bixey  y .  Pollock,  8  GaJ .  570. 


h.  Omission. — Where  a  party  or  his  at- 
torney has  omitted  to  subscribe  a  pkading, 
notice  of  the  defect  should  be  gi^en,  and  the 
pleading  promptly  returned.  That  the  de- 
murrer was  not  subscribed  by  the  defendant 
or  his  attorney,  will  furnish  no  ground  for 
defection,  <m  an  appeal  from  an  order  sus- 


taining such  demurrer.   EhU  y.  HaMer,  6 
Bosw.  661;  S.  G.  10  Abb.  287,  sub  nom. 

c'  Defendant. — ^It  was  hM  to  be  a  suf- 
ficient subscription  to  a  pleading  where  the 
defendant  sigiUd  the  Tenfication.  H^kMl  y. 
Lwingston,  1  Code  E.  63. 

d,  Ghiardian.— The  attorney  or  guardian 
who  conducts  the  suit  where  an  infhnt  is  a 
party,  may  sign  the  pleadings.  HiU  y.  ThaOer, 
3  How  407;  S.  0.  2  Code  R.  3;  AndbU  y. 
Anable,  24  How.  92. 


n.  Verification  of  Pleading. 


a.  Effect  of  omission. —Where  the 
complaint  is  not  verified,  or  the  verification  is 
imperfect,  the  pleading  will  not  be  irregular; 
in  either  case  the  defendant  may  answer 
without  verification ;  the  regularity  of  a  sub- 
sequent judgment  will  not  be  affected  by  the 
irregularity  of  the  verification  of  the  com- 
plaint. Qmn  V.  TUUm,  2  Duer,  648 ;  Fitch  v. 
Bigdow,  5  How.  237 ;  S.  0.  3  Code  R.  216; 
Mason  v.  Broum,  6  id.  481 ;  Stannard  v. 
Matticcy  7  id.  4;  TreadweU  v.  Fassett,  10  id. 
184;  Lane  v.  Morse,  6  id.  394;  Waggoner  v. 
Brown^  8  id.  212;  Strattss  y,  Parker,  9  id. 
342;  Wittiams  v.  Biel,  11  id.  374;  S.  C.  5 
Duer,  601;  Webb  v.  Clarke,  2  Sandf.  649; 
S.  C.  2  Code  R.  16. 

5.  Relation  to  complaint.— A  verifi- 
cation is  no  *  part  of  a  complaint ;  and  a  new 
complaint,  served  after  answer,  which  corres- 
ponded with  the  original,  except  verification, 
might  be  disregarded  as  not  an  amended  com- 


plaint. Qtorge  v.  McAvau,  6  How.  200;  S.  C. 
1  Code  R.  N.  S.  318. 

c.  Answer. — ^If  the  answer  be  required 
to  be  verified  by  the  oath  of  the  i>arty,  and 
the  answer  be  served  without  such  verifici^ 
tion,  it  may  be  returned,  and  the  plaintiff  may 
proceed  as  if  no  answer  had  been  served. 
Sirout  V.  Curran,  7  How.  36. 

d.  Several  defendants.— Where  there 

are  more  than  one  defendant  to  an  action,  each 
must  verify  his  answer^  notwithstanding  they 
have  a  common  defense,  whether  it  be  put  in 
unitedly  or  separately ;  if  only  one  defendant 
verify,  it  is  good  as  to  him,  and  cannot  be  re- 
turned. Prompt  notice  must  be  given  in  that 
case  by  the  plamtiff*  s  attorney  that  he  insists 
upon  an  answer,  verified  by  all  the  defend- 
ants; he  cannot  insist  on  any  defect  in  the 
verification  after  having  kept  the  answer  forty 
days  without  notice.  HuU  v.  Ball,  14  How. 
305. 


§  157.] 
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«.  Stiffioieiloy,  how  testecL-^Whether 

or  not  a  verification  is  sufficient,  should  be- 
tested  by  a  motion  for  judgment,  for  want  of 
an  answer.  Moloney  ▼.  Dmds,  2  Hilt.  247; 
Aff 'g  S.  G.  15  How.  261,  sub  nom.  MoUmy 
Y.  JDows;  Hua  V.  Ball,  14  id.  305. 

/.  Beturxung  defectlye  pleading.— 


A  pleading  cannot  be  retained  nineteen  days, 
and  then  returned  as  defectiye ;  if  returned 
as  defective,  e.  g.,  as  not  verified,  the  jMurty  re- 
turning the  paper  must  point  out  the  defect. 
White  V.  Cunmings^  3  Sandf.  716;  S.  0. 1 
Code  R.  N.  S.  107. 


III.   Ml8CaBLI<ANBOU8. 


a.  Copy  must  be  complete.— Service 
of  a  copy  of  the  answer  and  verification  must 
both  be  made ;  if  there  is  any  omission,  it  may 
be  assumed  that  the  original  is  in  all  respects 
like  the  copy,  and  if  it  is  defective,  the  ad- 
verse party  may  move  to  set  aside  the  plead- 
ing; rt  will  be  a  flttal  defect  to  omit  the 
name  of  the  officer  before  whom  the  answer 
was  sworn.  Chraham  v.  McCoun,  5  How. 
353;  S.  C.  1  Code  R.  N.  S.  43;  Hughes  v. 
Wood,  6  Duer,  603  (n,) ;  Trowbrtdge  v. 
Didier,  4  id.  448;  lAttUjohn  v.  Munn,  3 
Paige,  280. 

h.  Practice  in  case  of  insufficienoy. 

The  courts  do  not  commend  the  practice  of 
moving  to  set  aside  the  pleading  for  insuffi- 
cient verification ;  where  it  is  clearly  defect- 
ive, the  better  practice  is  to  promptly  return 
it,  wiUi  the  objection  pointed  out,  but  to.  treat 


it  as  sufficient,  if  doubtful.  WUkin  y.  CfUman, 
13  How.  225. 

c.  Subsequent  pleading.— The  term 

in  this  connection  means  subsequent  in  order, 
or  those  in  answer  to  the  pleading  verified,  and 
not  subsequent  in  time;  e.  ^.,  an  amended 
pleading,  where  an  answer  to  an  unverified 
complamt,  itself  unverified,  is  served,  the 
plaintiff  cannot  subsequently  verify  his  com- 
plaint, and  move  to  set  asiae  the  answer  as 
untrue.  White  v.  JSermett,  7How.  59;  Hemp- 
stead V.  Hempstead,  id.  .8. 

d.  Effect  of  defendant's  verification. 

If  a  defendant  verify  his  answer,  as  he  may 
do,  the  reply,  if  any,  must  be  sworn  to ;  all 
subsequent  pleadings,  in  order  alter  a  verified 
pleading,  must  themselves  be  verified.  Levi 
V.  Jakeways,  4  How.  126 ;  S.  C.  2  Code  R. 
69 ;  id.  29,  sub  nom.  Lin  v.  Jaqmys. 


k  157.  [133.]  (Am'd  1849, 1851.)     Verification,  mode  of. 

The  verification  must  be  to  the  effect  that  the  same  is  true  to  the  knowl- 
edge of  the  person  making  it,  except  as  to  those  matters  stated  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be  true,  and  must 
be  by  the  affidavit  of  the  party ;  or,  if  there  be  several  parties  united  in 
interest,  and  pleading  together,  by  one  at  least  of  such  parties  acquainted 
with  the  facts,  if  such  paity  be  within  the  county  where  the  attorney  resides, 
and  capable  of  making  the  affidavit  The  affidavit  may  also  be  made  by  the 
agent  or  attorney,  if  the  action  or  defense  be  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  and  such  instrument  be  in  the  posses- 
sion of  the  agent  or  attorney,  or  if  all  the  material  allegations  of  the  plead- 
ing be  within  the  personal  knowledge  of  the  agent  or  attorney.  When  the 
pleading  is  verified  by  any  other  person  than  the  party,  he  shall  set  forth 
in  the  affidavit  his  knowledge,  or  the  grounds  of  his  belief,  on  the  subject, 
and  the  reasons  why  it  is  not  made  by  the  party.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereof;  and  when  the 
State,  or  any  officer  thereof  in  its  behalf,  is  a  party,  the  verification  may  be 
made  by  any  person  acquainted  with  the  facts.  The  verification  may 
be  emitted  when  an  admission  of  the  truth  of  the  allegation  might  subject 
the  .party  to  prosecution  for  felony.  And  no  pleading  can  be  used  in  a 
criminal  prosecution  against  the  party  as  proof  of  a  fact  admitted  or  alleged 
in  such  pleading. 

I.  OinrnNG  Verification. 

a.  Statutory. — "  The  verification  of  iny 
pleading  in  any  court  of  record  in  this  State 
may  be  omitted  in  all  cases  where  the  party 
called  on  to  verify,  would  be  privileged  from 

36 


te8tif3ring  as  a  witness  to  the  truth  of  any 
matter  denied  by  such  pleadings."  Laws 
of  1864,  ch.  75,  §  1. 
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5.  Proteotion  to  defendant.— If  the 

defendant,  on  being  examined  as  a  witness, 
would  not  be  obliged  to  answer  as  to  its  truth; 
he  may,  when  plying,  deny  the  allegation, 
and  omit  to  verify  his  answer.  But  if  he 
declines  to  answer  the  allegation  at  all,  on  the 
ground  that  such  answer  might  subject  him 
to  a  criminal  prosecution,  he  admits  it,  for  the 
purposes  of  the  action.  ScavUl  v.  New,  12 
How.  319;  Blaisdell  t.  Saymondy  5  Abb. 
144;  S.  G.  Aff'd,  6  id.  148;  Mohney  v. 
Dows,  2  Hilt.  247;  Aff'g  S.  C.  15  How.  261, 
sub  nom.  Mohny  t.  Dows  ;  People  ex  re/. 
HacMey  v.  Kelly,  24  id.  369 ;  8.  C.  24  N.  Y. 
(10  Smith),  74;  Matter  af  Tappan,  9  How. 
394. 

The  law,  as  laid  down  in  Thomas  v.  Harrop, 
7  How.  57,  has. been  changed  by  the  statute 
of  1854,  ch.  75.  Where  it  is  evident,  from  the 
pleadings  to  be  answered,  that  an  admission 
of  the  truth  of  its  allegations  might  subject 
the  party  answering  to  a  prosecution  for  fel- 
ony, or  mi^ht  lead  to  such  a  result,  his  een- 
end  affidavit  to  that  eifect  should  be  received 
in  the  place  of  a  verification  of  the  answer, 
and  he  need  not  state  the  particular  facts  and 
circumstances  in  his  affidavit,  which  lead  him 
to  that  conclusion.  Springsted  v.  Bohinsany  8 
How.  41. 

c.  Betting,  stakes. — Where  the  com- 
plaint does  not  state  whether  the  defendant 
IS  prosecuted  as  winner  or  as  stakeholder,  but 
simply  alleges  that  he  received  a  sum  of  monej' 
contrary  to  the  statute  against  betting,  and 
the  answer  is  a  mere  denial,  the  defendant 
must  verify  if  the  plaintiff  has  done  so;  there 
is  no  allegation  in  such  a  complaint  that  the 
act  was  criminal.  Lynch  v.  Todd,  13  How. 
546. 

d.  Defendant  as  witness— affidavit. 

Where  the  complaint  ihows  that  the  defend- 
ant would  be  privileged  from  testifying  as  a 
witness  in  the  matter,  the  answer  may  be 
served  without  a  verification,  and  need  not 
contain  anv  affidavit  stating  the  .grounds  for 
so  doing.  Wheeler  v.  Dixon,  14  How.  151. 
See,  to  the  same  effect,  Clapper  y,  Fitepatrick, 
3  id.  314;  S.  C.  1  Code  R.  69,  decided  under 
the  Code  of  1848. 

e.  Divorce. — Where  the  action  is  for  a 
divorce  on  the  ground  of  adultery,  and  the 
complaint  is  verified,  the  decisions  are  not 
harmonious  on  the  question  whether  the 
answer  need  be  verified.  In  Andble  v.  Ana- 
ble,  24  How.  92,  afid  Sweet  v.  Sweet,  15  id. 
169,  it  was  heM  that  the  answer  ought  to  be 
verified ;  while  in  Olney  v.  Olney,  7  Abb.  350, 
the  contrary  was  held.   See  2  R.  S.  144,  §  39. 

/.  Defective  affidavit.— The  verifica- 
tion must,  in  all  cases,  be  complete;  the 
omission,  in  a  copy  of  the  complaint  served, 
of  the  name  of  the  officer  before  whom  the 
verification  was  made,  will  be  a  fatal  defect ;  f 


and  the  defendant  may  answer  in  such  a  case 
without  verifying  his  pleading.  Hughes  v. 
Wood,  5  Duer,  603  (n.);  WUliams  v.  Biei, 
id.  601;  S.  0.11  How.  374. 

g-  Privilege  from  testiQring.— A  party 

need  not  verify  his  pleading,  m  a  case  where 
he  is  privileged  from  testifying  as  a  witness. 
Supra,  note  d.  The  criterion  by  which  to 
determine  whether  a  party  may  omit  to  verify 
his  pleading,  is  to  inquire,  not  whether  the 
pleading  may  be  used  against  him  in  a  crimi- 
nal prosecution,  but  whether,  if  called  as  a 
witness  to  testify  to  the  same  matter  contained 
in  the  pleading,  he  would  be  excused  from 
answering.  If  there  is  more  than  one  party 
in  the  action,  and  one  of  them  would  be  priv- 
ileged from  testifying,  although  the  others 
might  not  be,  the  answer  need  not  be  veri- 
fied. If  any  part  of  the  pleadings  would  ex- 
cuse a  party  from  testifying  as  a  witness,  the 
rule  is  the  same.  Clapper  v.  Fitzpatrick,  3 
How.  314;  S.  C.  1  Code  R.  69.  The  rule  is 
well  settieid,  that  a  witness  is  not  required  to 
give  any  answer  which  will  have  a  tendency 
to  accuse  himself  of  any  crime  or  misde 
meaner,  or  to  expose  himself  to  any  penalty 
or  forfeiture ;  or  where,  by  answering,  a  single 
link  will  be  added  to  a  chain  of  testimony 
tending  to  such  a  result.  Where  any  suc( 
state  of  facts  exist,  the  pleading  need  not  be 
verified.  Henry  v.  SMna  Bank,  1  N.  Y.  (1 
Comst.),  89.  But  the  privilege  ceases  \£  the 
prosecution  is  barred  by  the  \Mpee  of  time.  id. 
The  rule  is  the  same  if  the  prosecution  be  had 
under  a  foreign  law.  King  of  the  Two  Sicilies 
Y.  Wilcox,  1  Sim.  N.  S.  301,  330;  14  Jur. 
751,  163;  15  Jur.  514.  A  witness  wiU 
not  be  protected,  in  a  criminal  prosecution, 
against  another,  from  giving  testimony  degrad- 
ing to  himself,  or  which  would  convict  him- 
self of  a  crime,  if  he  has  been  protected  by 
statute  from  the  use  of  such  testimony  on  a 
^al  against  himself.  People  ex  rel.  Hockley 
V.  Kelly,  24  N.  Y.  (10  Smith),  74;  S.  C.  24 
How.  369;  Aff'g  S.  C.  12  Abb.  150;  21  How. 
54;  Byass  v.  Smith,  4  Bosw.  679.  Where 
the  complaint  chains  a  defendant  with  fraud 
in  making  an  assignment,  and  the  obiect  of 
the  action  is  to  set  such  assignment  aside,  he 
must  verify  his  answer.  W^tt  v.  Winston, 
8  Abb.  422. 

If  the  defendant,  by  verifying  his  answer, 
would  charge  himself  with  a  debt,  or  bring 
aliout  pecuniary  loss,  or  would  establish 
or  help  to  estabhsh  facts  subjecting  him  to  a 
forfeiture  of  his  estate,  he  need  not  do  so. 
Henry  v.  Bank  ofSdlina,  1  N.  Y.  (1  Comst.), 
83;  S.  C.  5  Denio,  593;  1  How.  App.Xlas. 
173 ;  2  R.  S.  405. 

Where  the  answer  would  have  a  direct  ten- 
dency to  aftect  his  moral  character,  the  same 
is  the  rule  as  to  collateral  matter.  People  v. 
Gay,  7  N.  Y.  (3  Seld.),  378 ;  Aff 'g  S.  C.  1 
Park.  308. 


n.   VERinCATION   BY  ATTORNEY  OB   AOENT. 

a.  Absent  party* — ^Where  a  party  is  not  I  sides,  the  attorney  may  verify  a  pleading,  not- 
within  tine  county  in  which  the  attorney  re-  1  withstanding  the  foundation  of  Uie  Mtion  or 
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defense  is  not  a  written  instrament  in  the 
possession  of  the  attorney,  and  though  all  the 
material  allesations  of  the  pleading  may  not 
he  within  the  personal  knowledge  of  the 
attorney.  When  this  is  the  case,  the  verifi- 
cation mast  set  forth  the  attorney's  knowl- 
edge, or  his  reasons  for  belief  in  the  matter, 
and  also  the  reason  why  the  party  does  not 
make  the  affidavit  himself.  Stannard  r. 
Mcatice^  7  How.  4;  Fitch  v,  Bigelow,  5  id. 
237 ;  S.  C.  3  Code  R.  216 ;  Dixwell  v.  Worda- 
toarih,  2  Code  R.  1 ;  TreadweU  v.  Fassetty  10 
How.  184 ;  Hubbard  v.  NaUancU  Protection 
Insurance  Co^,  11  id.  149;  Bank  of  Staie  of 
Maine  t.  Budt  14  id.  311 ;  Boston  Locomotive 
Works  y.  Wright,  15  id.  253;  Soutter  v. 
Mather,  14  Abb.  440;  contra.  Smith  y.  Jiosen- 
thaU,  11  How.  442;  3fyfr«  y.  Gerrits,  13  Abb. 
106. 

b.  Corporation. — If  a  summons  is  served 
on  an  agent  of  a  corporation,  who,  by  reason 
of  his  being  an  officer  in  it,  is  authorized  to 
verify  the  answer,  no  grounds  of  belief  need 
be  stated  m  such  case,  as  the  agent's  verifica- 
tion is  that  of  the  corporation.  Glaubensklee  v. 
Hamburg  S  American  Packet  Co.  9  Abb.  104. 

c.  The  agency  — The  complaint  averred 
a  contract  with  "  A."  as  the  agent  of  the  de- 
fendants; ''A."  verified  the  answer,  and 
recited  in  the  affidavit  his  agency  for  the 
defendants  in  making  the  contract ;  held,  that 
the  affidavit  was  inadmissible  as  evidence  of 
"  A.'s  "  agency  in  making  the  contract.  Bowen 
y.  Poujell,  1  Lans.  1. 

d.  Reasons  for  substituted  verifL- 

cation. — Where  the  verification  was  by  at- 
torney, the  omission  to  state  the  reasons  why 
the  oath  was  not  made  by  the  party,  was  er- 
ror, and  the  verification  was  held  insufficient. 
Fitch  V.  Bigetou),  5  How.  237 ;  S.  C.  3  Code 
R.  216. 

■ 

e.  Stating,  grounds  of  belief,  etc.— 

examples. — ^Where  the  defendant  answered 
a  complaint  duly  verified,  by  stating  "  that  the 
reply  is  true,  of  the  deponent's  own  knowledge, 
except  as  to  those  matters  stated  upon  infor- 
mation and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true ;  that  the  eround  of  his 
belief  is  information  derived  from  Willard 
Lawrence,  the  payee  of  the  note  mentioned  in 
the  complaint,  and  which  he  believes  to  be 
true ;  that  the  action  is  founded  upon  a  writ- 
ten instrument,  which  is  in  the  possession  of 
the  attorney ;  that  the  reason  why  the  affida- 
vit was  not  made  by  the  plaintiff,  was  that  he 
resided  at  Nashua,  in  the  State  of  New  Hamp- 
shire, and  was  not  present  to  make  it;"  a 
verification  in  Such  form  held  to  be  sufficient. 
Masony.  Brown,  6  How.  481. 

In  a  case  we  have  already  considered,  Stan- 
nard y,Mattioe,  7  How.  4,  the  affidavit  was  in 
the  following  words :  "  Being  duly  sworn,  says, 
that  he  has  read  the  foregoing  complaint,  and 
that  he  knows  the  contents  thereof,  and  knows 
the  same  to  be  true,  except  as  to  the  matters 
therein  stated  to  be  on  information  and  belief, 
and  as  to  those  matters,  he  believes  the  same 
to  be  true ;  that  the  reason  phuntifif  does  not 


make  this  affidavit,  is,  that  he  resides  in  Al- 
bany county ;  deponent  has  more  knowledge 
of  the  record,  evidence  and  proceedings  than 
the  plaintiff;  that  he,  this  deponent,  has  been 
the  plaintiff's  attorney  in  all  the  proceedings 
set  out  in  the  complaint,  and  knows  the  exis- 
tence thereof,  as  therein  stated,  of  t^e  deed  in 
the  clerk's  office ;  heard  the  defendant  admit 
the  fact  that  said  deed  was  executed  When  he 
was  not  present,  and  when  said  Henry  Mat- 
tice  was  on  his  way  off  to  leave  this  State. 
Deponent  knows  the  fact,  from  information, 
that  Henry  Mattice  was  unembarrassed  and 
owed  no  debts,  and  was  in  easy  circumstances 
in  January,  1850 ;  that  the  plaintiff  is  a  poor 
man,  and  that  it  will  be  an  unnecessary  ex- 
pense to  send  to  him  to  make  oath  to  his 
complaint,  and  further  deponent  says  not." 
Jurat,  subscription,  etc.,  in  due  form.  The 
above  verification  was  held  to  be  sufficient. 
In  every  case,  where  the  verification  is  not 
made  by  the  party,  the  agent  or  attorney 
making  it,  so  far  as  he  speal^  of  his  own 
knowledge,  must  state  what  knowledge  he 
has,  and  when  he  speaks  of  his  belief,  he  must 
state  the  grounds  of  such  belief.  The  Code 
expressly  requires  this,  and  it  cannot  be  dis- 
pensed with.  TreadweU  v.  Fassett,  10  How. 
184.  The  following  verification  was  held  to 
be  defective,  in  that,  although  the  notes  being 
in  his  possession  was  sufficient  to  authorize 
him  to  make  the  verification,  the  statement  of 
that  fact  was  not  a  sufficient  statement  of  the 
grounds  of  the  belief  to  which  he  had  sworn. 
One  of  the  plaintiff's  attorneys,  being  dulj 
sworn,  says,  that  the  foregoing  complaint  la 
true,  of  his  own  knowledge,  except  as  to 
those  matters  therein  stated  on  information 
and  belief,  and  as  to  those  matters,  he  believes 
it  to  be  true,  and  that  the  promissory  notes 
mentioned  in  the  said  complaint  are  in  the 
possession  of  said  attorneys,  id.  See,  also» 
SoutUr  V.  Mather,  14  Abb.  440;  Wheeler  v. 
Chesleu,  id.  441 ;  Myers  v.  Gerrits,  13  id. 
106.  The  same  ruling  was  followed  in  Hub^ 
bard  V.  National  Protection  Insurance  Co.  11 
How.  149;  in  Smith  v.  Bosenthall,  11  id. 
442.  T.  R.  Stbokg,  J.,  held,  that  the  follow- 
ing verification  was  sufficient,  in  opposition  to 
the  foregoing  cases.  The  defendant  made  his 
promissory  note,  and  the  action  was  against 
him ;  the  complaint  was  wholly  on  informa- 
tion and  belief;  one  of  the  plaintiff's  attor- 
neys verified  the  complaint,  and,  in  addition 
to  the  affidavit  of  a  party,  stated  that  he  was 
in  possession  of  the  promissory  note  on  which 
the  action  was  brought — ^no  other  fact  was 
contained  in  the  afficlavit— and,  in  this  case, 
the  learned  judge  held,  that  ''the  express 
statement,  that  the  belief  referred  to  is  found- 
ed upon  the  possession  of  the  instrument,  and 
that  such  possession  is  the  reason  why  the 
affidavit  is  not  made  by  the  party,  adas  no 
force  to  the  affidavit  in  the  latter  case,  and 
may  be  dispensed  with ;  it  is  sufficient  if  the 
fact  of  possession  is  stated ;  the  conclusion 
will  be  drawn  by  the  court.  See,  in  this  con- 
nection, Lefevre  v.  Laison,  5  Sandf.  650; 
S.  C.  10  N.  Y.  Leg.  Obs.  246,  sub  nom. 
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Bon  Y.  Tjtfwrty  where  it  is  hM  that  the  attor- 
ney, or  other  agent,  is  required  to  state  only 
his  information  and  belief.  A.,  being;  duly 
sworn,  says  that  the  above  complaint  is  true, 
to  his  own  knowledge,  except  as  to  those  mat- 
ters stated  on  information  and  belief,  and,  as 
to  those  matters,  he  believes  it  to  be  true ; 
that  the  plaintiff  is  now  absent  from  this  State, 
which  is  the  reason  why  this  verification  is 
not  made  by  him;  that  deponent's  knowl- 
edge is  derived  from  possession  of  the  notes, 
and  from  other  sources..  This  affidavit  was 
hM  good  in  Myers  v.  Gerrits,  13  Abb.  106. 

The  following  affidavit  was  held  defective 
by  Harris,  J.  fthe  action  was  on  a  promise 
Bory  note,  and  the  affidavit  was  made  b^  one 
of  the  plaintiff's  attorneys) :  "  That  he  is  one 
of  plaintiff's  attorneys  in  this  action;  that 
said  plaintiff  is  not  now  in  the  said  county  of 
Albany,  where  deponent  resides;  that  this 
action  is  founded  upon  a  written  instrument 
for  the  payment  of  money  only,  to  wit :  the 
promissory  note  set  forth  and  described  in  the 
foregoing  complaint,  and  which  note  is  now  in 
the  possession  of  deponent  as  such  attorney ; 
thai  the  said  complaint  is  true  of  deponents' 
own  knowledge,  except  as  to  those  matters 
therein  stated  on  information  and  belief,  and 
as  to  those  matters  he  believes  the  same  to  be 
true."  Meads  v.  Gleason,  13  How.  309.  The 
affidavit  in  TibhaOs  v.  Sdfridge,  12  id.  64, 
was  hdd  defective,  in  that  it  did  not  state 
that  the  deponent  knew  the  complaint  to  be 
true,  and  it  was  further  held,  that  such  allega- 
tion could  not  be  supplied  by  any  subsequent 
statement  of  the  grounds  of  his  knowledge. 
In  this  case,  Goui^d,  J.,  uses  the  following 
strong  and  pointed  language  :  "  I  can  see  no 
good  reason  why  the  courts  should  not  require 
a  compliance  with  the  section  157,  so  full  as 
to  need  no  explanation,  or  why,  if  a  party 
means  to  say  what  the  law  requires,  he  should 
not  say  it.  If  the  verification  means  that  it  is 
true  to  his  own  knowledge,  let  it  say  so ;  and 
let  the  courts,  in  all  cases,  insist  on  that  form, 
and  not  its  equivalent."  id.  65.  In  the  verifi- 
cation of  an  answer  by  an  agent  of  the  defend- 
ant in  an  action  on  a  written  instrument, 
where  the  allegations  of  the  answer  are  stated 
positively  and  without  qualification,  it  is  not 
necessary  that  the  agent  should  state  his 
knowledge,  or  the  grounds  of  his  belief  in  the 
verification.  Boss  v.  Longmuir,  24  How.  49; 
S.  G.  15  Abb.  326;  Gcumey  v.  Wersuland, 
3  Duer,  613. 

It  is  held,  that  an  attorney  of  a  non-resi- 
dent client,  although  he  has  a  resident  agent, 
and  all  the  information  that  the  attorney  pos- 
sesses has  been  derived  from  said  agent,  may, 
himself,  make  the  affidavit.  And  where  it 
appears  that  the  party  has  more  than  one 
agent,  it  is  not  imperative  that  the  agent  who 
knows  most  about  the  matters  should  make 
the  verification.  Drevert  v.  Appsert,  2  Abb. 
165.  Harris,  J.,  in  Wilkin  v.  GUtnan,  13 
How.  225,  held,  that  a  verification  in  the  fol- 
lowing form  was  sufficient.  It  was  made  by 
tlie  defendant's  attorney,  for  the  reason  that 
the  defendant  resided  in  the  dCy  of  New  York^ 


and  the  attorney  in  the  county  of  Sullivan : 
<<  That  deponent's  knowledge  of  all  the  ma- 
terial allegations  in  the  answer  is  founded 
upon  communications  made  to  him  by  the 
defendant,  through  his  son,  and  that  the  an- 
swer is  true  to  deponent's  own  knowledge, 
except,"  etc. 

In  Wheder  y.  Chesley,  14  Abb.  441,  a  veri- 
fication, in  the  following  form,  was  hdd  good  : 
R.  B.  **  says  he  is  attorney  for  plaintiff  in  tho 
above  action  ;  that  the  foregoing  complaint  is 
true  of  his  own  knowledge,  except  as  to  those 
matters  therein  stated  on  infcnmation  and  be- 
lief, and  as  to  those  matters  he  believes  it  to 
be  true ;  that  the  reason  why  the  verification  is 
not  made  by  the  plaintiff  is,  that  the  action  is 
founded  on  a  written  instrument  for  the  pay- 
ment of  money  only,  and  such  instrument  is 
in  the  possession  of  deponent,  and  that  his 
knowledge  is  derived  from  said  instrument, 
and  from  information  reoeived  by  deponent 
from  plaintiff,  and  that  the  grounds  of  depo- 
nent's belief  are  the  statements  of  plaintiff  to 
deponent." 

The  following  verification  was  held  insuffi- 
cient :  A.  B.  says  that  he  is  one  of  the  firm 
of  B.  &  B.,  attorneys  for  plaintiff  in  this  ac- 
tion ;  that  the  foregoing  complaint  is  true  to 
his  own  knowledge,  except  as  to  those  mat- 
ters therein  stated  on  information  and  belief, 
and  as  to  those  matters,  he  believes,  etc.; 
that  this  action  is  founded  on  a  written  in- 
strument for  the  payment  of  money  only, 
viz.,  a  promissory  note,  and  such  instrument 
is  in  possession  of  deponent's  firm,  as  attor- 
neys for  plaintiff.  SouUer.  v.  Mather,  14  Abb. 
440.  A:  B.  says  he  is  agent  for  defendant  in 
this  action ;  that  the  foregoing  answer  is  true 
to  his  own  knowledge  (except  as  to  those 
matters  therein  stated  on  information  and 
belief,  and  as'  to  those  matters  he  believes  it  to 
be  true);  that  the  reason  why  the  verifica- 
tion is  not  made  by  defendant  is,  that  all  the 
allegations  in  the  answer  are  within  the  per- 
sonal knowledge  of  deponent,  and  not  within 
the  personal  knowledge  of  defendant.  Boss  v. 
Longmuir,  15  Abb.  3^ ;  S.  0. 24  How.  49 ;  and 
that  the  omission  of  the  words  in  parenthesis 
would  not  have  vitiated  the  affidavit.  15  Abb. 
327  (n).  GoDLD,  J.,  in  Bank  of  the  State 
of  Maine  v.  Bud,  14  How.  311,  the  following 
verification  was  hdd  to  be  defective,  on  the 
ground  that,  idthough  the  attorney  had  stated 
some  grounds  for  his  belief  as  to  parts  of  the 
complaint,  yet,  as  to  other  parts,  absolutely 
essential  to  the  plaintiff's  right  of  action,  he 
did  not  profess  to  give  any  grounds  of  his  be- 
lief, not  even  the  information  of  his  own 
client.  The  plaintiff's  attorney,  after  making 
the  usual  affidavit  of  a  party  in  an  action, 
further  says,  "that  the  drafts  or  bills  of  ex- 
change set  out  in  the  complaint  are  both  in 
the  possession  of  deponent ;  and  he  has  heard 
defendant,  in  talking  of  same,  admit,  or  at 
least  assume,  that  they  were  genuine,  and 
that  he  had  money  thereon  from  the  plaintiff; 
and  the  same  information  has  been  communi- 
cated to  deponent  by  the  president  of  said 
bank-<the  pUuotiff's)." 
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Id  People  ex  reZ.  Smith  t.  AUen,  14  How. 
334,  Paiob,  J.,  an  affidavit  in  the  following 
form  was  held  to  be  ioBufficient.  The  affidavit 
was  made  bj  the  attorney,  stated  '"  that  the 
action  was  funded  upon  the  official  bond  of 
the  defendant,  as  sheriff,  etc.;  that  a  certified 
copy  thereof  was  in  the  possession  of  his  at- 
torney, together  with  the  order  of  the  su- 
preme court,  made  in  the  action,  and  the  affi- 
davits on  which  such  order  was  granted ;  that 
the  said  relator  was  not  within  the  county  in 
which  the  deponent  resides,  but  resides  in  the 
county  of  Madison,  and  was  not  capable  of 
making  the  affidavit  of  veridcation  of  the 
complaint;  that  he,  the  deponent,  had  read 
the  complaint,  and  knew  the  contents  thereof, 
and  that  the  same  was  true,"  etc. 

The  same  ruling  was  sustained  by  E.  D. 
Smith,  J.,  in  Baeton  LoeomoHve  Works  v. 
Wright,  15  How.  253.  The  affidavit  was  as 
follows :  the  answer  was  verified  in  due  form, 
by  the  defendanto,  Wright  and  W.  H.  Ritter, 
and  by  the  said  Ritter,  for  the  co-defendant, 
M.  Ritter,  as  follows :  and  the  said  Ritter  fur- 
ther says, ''  that  he  is  agent  for  M.  Ritter,  and 
has  charge  of  said  M.  Ritter's  business  in  said 
county ;  that  said  M.  Ritter  does  not  reside 
in,  and  is  not  now  within  said  county  of  Mon- 
roe ;  and  that  this  deponent  is  more  familiar 
with  the  matter  upon  which  this  action  is 
founded,  than  the  said  M.  Ritter,  deponent's 
knowledge,  information,  and  belief  therein 
being  founded  on  communications  with, the 
plaintiff's  attorney,  and  others ;  and  that  it  is 
for  the  same  reason  above  mentioned,  that  this 
tomplaint  is  not  verified  by  the  said  M.  Rit- 
ter in  person." 

/.  Principles  stated.— The  affidavit  of 

(be  attorney  is  allowable  in  two  cases :  first, 
when  the  action  or  defense  is  founded  on  a 
written  instrument  in  his  possession ;  and,  sec- 
ond, when  all  the  material  allegations  of  the 
eeadingare  within  his  person^  knowledge, 
e  ne^  only  bring  himself  within  one  of 
these  provisions,  and  either  will  satisfy  the 
statute.  Mason  v.  Brown,  6  How.  484.  The 
case  of  Hunt  v.  Meachamf  id.  400,  decided 


previously,  holds,  that  wh^re  the  defense  w 
not  founded  upon  a  written  instrument  for 
the  payment  of  money  only,  in  the  hands  of 
the  attorney,  he  must  have  personal  knowl- 
edge of  all  the  material  allegations  in  the  plead- 
ing, to  enable  him  to  verify.  An  attorney  can 
verify  a  pleading  under  §  157  of  the  Code 
(giving  sufficient  reasons,)  instead  of  the  par- 
ty, and  the  absence  of  the  party  from  the 
county,  in  itself,  will  be  a  sufficient  reason. 
Boscoe  V.  Maison,  7  How.  121.  Stawnard  v. 
MfUtice,  id.  4,  holds,  that  the  verification  may 
be  made  by  the  attorney,  provided  the  party 
is  not  in  the  county  in  which  the  attorney 
resides ;  notwithstanding  the  Action  or  defense 
be  not  founded  on  a  written  instrument  in 
the  hands  of  the  attorney,  and  though  all  the 
material  allegations  of  the  pleading  may  not 
be  within  the  personal  knowledge  of  the  at- 
torney. In  such  case,  however,  ne  must  set 
forth  his  knowledge,  or  the  erounds  of 'his - 
belief  on  the  subject,  and  also  the  reasons  why 
the  party  does  not  make  the  verification. 
DuBB,  J.,  in  Lefeore  v.  Latson,  5  Sandf.  650 ; 
%.  G.  10  N.  T.  Leg.  Obs.  246,  uses  this  lan- 
guage :  '*  We  could  not  hesitate  to  say  that 
the  intention  of  the  legislature,  that,  during 
the  absence  or  incapacity  of  his  client,  a 
pleading  may  be  verified  by  the  affidavit  of 
the  attorney,  stating  only  his  information  and 
belief,  although  not  expressed  in  terms,  is 
sufficiently  manifest."  If  the  written  instru- 
ments for  the  payment  of  money  only,  are  in 
the  attorney's  hands,  that  fact  alone  will  au- 
thorize him  to  make  the  verification.  Tread- 
welly.  Fassett,  10  How.  184.  And  this  is  true 
even  if  the  party  be  in  the  same  county. 
Wheeler  v.  ChesUtfy  14  Abb.  441.  Semble, 
in  the  case  of  an  infant  plaintiff,  the  guardian, 
or  the  guardian's  attorney,  should  verify  the 
complaint.  HUl  v.  Thacter,  3  How.  407 ;  S. 
C.  2  Code  R.  3;  AnabU  v.  Andble,  2A  How. 
92;  Sogers  v.  Cruger,  7  Johns.  557.  In  an 
action  for  a  divorce  on  the  sround  of  adultery, 
by  an  infant  plaintiff,  the  defendant  may  put 
in  his  answer  without  verification.  Anible  v. 
AnaMe,  24  How.  92. 


III.  Where  the  Verification  is  Made  by  the  Pabtt. 


a.  Party  in  interest. — ^Where  an  action 
is  prosecuted  or  defended  for  the  immediate 
benefit  of  one  who  is  not  a  party  on  the  record, 
but  who  is  the  party  in  interest,  a  pleading 
may  be  verified  by  him.  Taber  v.  Gardner^  6 
Abb.  N.  S.  147. 

h.  Sufficient  yerification.— Hubbard, 
J.,  in  SouihiDorth  v.  CuHis,  6  How.  272;  S. 
G.  1  Code  R.  N.  S.  412,  held,  that  it  is  a  sub- 
stantial compliance,  and  sufficient  under  §  157 
of  the  Code,  that  a  party  in  a  verification  of  a 
pleading,  swears  positively  that  it  is  true,  and 
the  omission  of  uie  words,  ''to  the  knowl- 
^g^i"  ^ill  not  vitiate.  It  seems  clear,  that 
when  a  party  swears  positively  that  a  plead- 
ing is  true,  he  must  be  understood*  as  swear- 
ing that  he  knows  it  to  be  true/'  id.  This 
case,  decided  in  November,  1851,  is,  no  doubt, 
overruled  by  WiUiams  v.  Mid,  11  How.  375 ; 


S.  C.  5  Duer,  601,  and  TOAxOs  v.  Selfiridgej 
12  How.  64;  where  the  omission  to  state 
whether,  or  not,  the  affiant  had  any  knowl- 
edge of  the  truth  of  the  complaint,  was  held 
to  render  the  verification  defective ;  and,  also, 
where  the  party  swore  that  the  pleading  was 
substantially  true,  of  his  own  knowledge. 
Waggoner  v.  Broum,  8  How.  212.  Nor  will 
it  be  sufficient  to  say  that  the  party  has  read 
the  pleadings,  and  that  they  are  true,  accord- 
ing to  the  wst  of  his  knowledge  and  belief. 
Van  Home  v.  Montgomery,  5  How.  238. 

c.  Beading  pleaxiing.--The  affiant  need 
not  state,  in  his  affidavit,  that  he  has  read  the 
pl«iding*before  verification.  Patterson  v.  Ely, 
19  Cal.  28.  In  Hames  v.  Tripp,  4  Abb  232, 
the  pleading  was  wholly  on  information  and 
belief,  and  the  affidavit  stated  that  deponent 
believed  it  to  be  true ;  held  sufficient. 
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d.  FositiTe  allegations.— The  words, 

*'  except  as  to  those  matters  therein  stated, 
upon  information  and  belief,  and,  as  to  those 
matters,  he  believes  it  to  be  true,"  may  be 
omitted  in  a  veritication,  if  the  affiant  states 
that  it  is  true,  to  his  own  knowledge,  and 
where  he  makes  the  allegations  positively,  and 
not  upon  information  and  belief.  Kinkaid  v. 
Kipp,  1  Duer,  692;  S.  0.  11  N.  Y.  Leg.  Obs. 
313 ;  also.  Boss  v.  Longmuir,  15  Abb.  326 ; 
S.  C.  24  How.  49. 

t.  Implication, — ^The  present  statutory 
form  of  affidavit,  §  157  Code,  does  not  neces- 
sarily imply  that  it  appears  in  the  pleading 
what  matters  are  stated  on  personal  knowl- 
edge, and  what  on  information  and  belief. 
TruscoH  V.  Bole,  7  How.  221. 

/  Co-defendants. — Where  a  defendant 
has  answered  jointly  and  severally,  he  cannot 
swear  to  a  want  of  sufficient  information  to 
form  a  belief  on  the  part  of  a  co-defendant ; 
Out  where  the  defendants  answered  jointly^ 
"  as  to  each  and  every  allegation  of  the  com- 
plaint, they  say,  that  they  have  no  knowledge 
or  information  thereof  sufficient  to  form  a  l^ 
lief,"  the  verification  was  as  follows :  "  A.  B. 
and  C.  D.,  being  severally  dul^  sworn,  say, 
each  for  himself,  that  the  foregoing  answer  is 
true,  of  his  own  knowledge,  except  so  far  as 
the  same  alleges  a  want  of  sufficient  informa- 


tion to  form  a  belief  on  the  part  of  the  other 
defendant,  and,  that  as  to  such  all^ations,  he 
believes  the  same  to  be  true,"  held  sufficient. 
Kinka/id  v.  Kipp,  1  Duer,  692 ;  S.  C.  11  N.  T. 
Leg.  Obs.  313.  See,  also,  PatUrsim  v.  Ely, 
19  Gal.  28. 

g.  Substantial  conformity  to  stat- 
ute.— In  Badway  v.  Mather^  5  Sandf.  655, 
DuKR,  J.  (OakLkt,  Ch.  J.,  concurring),  says : 
*'  I  am  far  from  admitting  that  the  fonn  of 
verification  prescribed  in  |  157  of  the  Code, 
must  be  literally  followed."  See,  also,  Harms 
V.  Tripp,  4  Abb.  232.  Johnson,  J.,  in  Wcig- 
goner  v.  Brown,  8  How.  212,  says:  "The 
statute  (§  157),  as  to  everything  material 
must  be  strictly  followed,  and  parties  will  not 
be  permitted  to  evade  it  by  qualifications  or 
reservations  of  any  kind." 

An  affidavit  will  not  be  vitiated  where  the 
party  swears  that  the  facts  set  forth  in  it  were 
true,  in  the  past  tense ;  nor  will  the  substi- 
tution of  the  word  "  facto,"  for  "  matters," 
make  it  void.  Walworth  Chan.  Whdpley 
V.  Van  Epps,  9  Paige,  332. 

h»  Evidenoe. — ^Where  the  verification  is 
made  by  the  party,  the  statemonte  contained 
therein  are  evidence  against  him  on  the  trial. 
MorreU  v.  Cawley,  17  Abb.  76.  Not  so  if  the 
verification  is  by  a  person  not  a  party.  Bowen 
V.  PoweU,  1  Lans.  1. 


IV.  Where  the  Verification  is*  made  out  of  the  State. 


a.  Statutory —persons  in  foreign 

conntries.— §  l.  The  acknowledgment,  or 
proof  of  any  deed  or  other  written  instrument, 
required  to  be  proven  or  acknowledged  in 
order  to  entitle  the  same  to  be  recoiled  or 
read  in  evidence  in  this  State,  by  any  person 
being  in  any  foreign  country,  ma^  be  made 
before  any  vice-consul  or  commercial  agent  of 
the  United  States  government,  resident  in  any 
foreign  part  or  country,  and  when  certified  by 
him,  under  his  seal  of  office  or  under  the  seal 
of  the  consulate  to  which  he  is  attached,  to 
have  been  made  before  him  by  the  party  ex- 
ecuting the  same,  and  that  the  said  party  is 
known  or  proven  to  him  to  be  the  same  per- 
son who  is  described  in  and  who  executed 
the  same,  shall  be  as  valid  and  eflbctual  as  if 
taken  before  one  of  the  justices  of  the  supreme 
court  of  this  SUte.  Laws,  1863,  ch.  246,  §  1. 

§  2.  All  acts  of  vice-consuls  or  commercial 
agents  of  the  United  States  government,  in 
taking  the  acknowledgment  or  proof  of  deeds, 
mortgages,  or  other  instnimento  relating  to 
real  estate,  hitherto  performed,  are  hereby 
confirmed,  provided  that  the  certificate  there- 
of is  in  the  form  required  by  the  statutes  of 
this  SUte.  lb. 

§  3.  Every  person  who  in  foreien  countries 
is  authorized  by  law  to  take  and  certify  the 
acknowledgment  and  proof  of  deeds,  shall 
also  have  power  to  administer  oaths  and  affir- 
mations to  be  read  in  evidence,  and  used  in 
any  of  the  courts  of  this  State  or  otherwise, 
ib.  §  3.  Bkadt,  J.,  in  Citv  Bank  v.  Lwn- 
ley,  28  How.  401,  says ;  << The  jurat  to  the 


affidavit  is  in  the  usual  form.  It  states  that 
the  deposition  was  subscribed  and  sworn  to 
in  the  presence  of  the  vice-consul,  and  he 
so  certifies  under  his  seal  of  office.  It  is  suffi- 
cient, and  so  far  as  the  act  of  1854,  Laws  of 
New  York,  page  475,  provides  to  the  contrary, 
it  must  be  regarded  as  abrogated.'' 

6.  Statutory— persons   in    other 
States  or  in  any  territory.— §  1.  In 

cases  where,  by  law,  the  affidavit  of  any  per- 
son residing  in  another  State,  or  in  any  terri- 
tory of  the  United  States  is  required,  or  ma^ 
be  received  in  judicial  proceedings  in  this 
State,  the  same  ma^  be  taken  and  certified  by 
any  officer  authorized  by  the  laws  of  such 
State  or  territory  to  administer  oaths,  and 
take  and  certify  affidavits  to  be  used  in  the 
courts  of  record  of  such  State  or  territory. 
Laws  1869,  ch.  133,  §  1 . 

§  2.  To  entitle  such  oath  or  affidavit  to  be 
read  in  the  courts  of  this  State,  there  shall  be 
stated,  in  the  body  of  such  affidavit,  the  name, 
residence,  age  and  occupation  of  the  deponent 
or  affiant,  and  there  shall  be  attached  to  the 
jurat  or  affidavit  a  certificate,  under  the  name 
mid  official  seal  of  the  clerk,  register,  prothon- 
otiMTi  ^^  other  officer  authorized  by  the  laws 
of  such  other  State  to  make  such  certificate, 
of  the  county  in  which  the  officer  taking  and 
certifying  such  oath  or  affidavit  resided,  speci- 
fying that  such  officer  was,  at  the  time  of 
taking  such  oath  or  affidavit,  duly  authorized 
to  take  the  same,  and  that  such  clerk,  regis- 
ter, prothonotary,  or  other  officer  is  well  ac- 
quainted with  the  handwriting  of  such  officer. 
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and  yerily  believes  that  the  sigDature  to  such 
jorat  or  certificate  is  genuiue^  and  that  such 
oath  or  affidavit  purports  to  be  taken  in  all 
respects  as  required  by  the  laws  of  such  State 
or  territory;  and  such  oath  or  affidavit, 
so  taken  and  certified,  may  be  read  in  any 
court,  or  before  any  officer  in  any  suit  or  pro- 
ceeding in  this  State,  with  like  force  and 
effect  as  if  such  oath  or  affidavit  had  been 
taken  before  any  officer  authorized  b^  law  to 
take  affidavits  in  this  State  to  be  read  m  courts 
of  record.     lb.  §  2. 

c.  Former  practice. — See  Belden  v.  Be- 


voe,  12  Wend.  223 ;  also,  T%«  Manufaciureri^ 
and  Mechanics*  Bank,  etc.  of  Phikuielphia  v. 
Cowdm,  3  Hill,  461 ;  2  R.  S.  396,  §  25.  A 
master  extraordinary  in  £ngland  has  no  pow- 
er to  take  the  oath  of  a  person  residing  tliere, 
to  an  answer  to  a  bill  in  chancery  filed  against 
such  person  in  this  State.  An  answer  put  in 
by  a  defendant  residing  out  of  the  State,  must 
be  sworn  to  before  the  judge  of  some  court 
having  a  seal,  who  is  actually  a  member  of 
such  court.  And  the  fact  must  be  certified 
by  the  clerk  of  the  court.  Lahens  v.  Fielden, 
1  Barb.  22.     But  see  above  cited  statute. 


V.  Whom  the  Verification  may  be  Before. 


a.  Attorney. — ^It  is  never  proper  for  the 
party  to  swear  to  the  verification  of  a  pleading, 
before  his  own  attorney ;  but  semble,  it  may 
be  taken  before  the  law  partner,  or  clerk,  of 
said  attorney,  or  before  counsel.  Gilmore  v. 
Hempstead,  4  How.  153 ;  Anonymous,  id.  290. 
It  is  no  valid  objection  to  the  regularity  of  a 
judgment  taken  on  confession,  that  the  state- 
ment was  verified  before  one  of  the  plaintifi^'s 
attorneys.  This  rule  does  not  apply  to  affi- 
davits preparatory  to  the  commencement  of  a 
suit.  There  is  no  suit  pending  at  the  time  of 
taking  such  an  affidavit.  Post  v.  (Jolemany  9 
How.  64. 

b.  Subscription.— A  party  verifying  a 
pleading;,  under  the  Code,  must  subscribe  his 


name  to  such  pleading,  or  to  the  affidavit  ap- 
pended. Laimbeer  v.  AUen,  2  Sandf.  648 ;  S. 
C.  2  Code  R.  15.  An  answer,  reeular  in  idl 
respects  except  in  the  omission  of  the  signa- 
ture of  the  party  to  its  verification,  should 
not  be  disregarded  until  notice  is  given  of  the 
defect,  and  an  opportunity  afibrded  to  correct 
it.  Gilmore  v.  Hempstead,  4  How.  153. 

c.  Place. — ^o  presumption  can  arise  that 
an  affidavit  was  made  at  any  particular  place, 
or  before  any  particular  pierson  ;  and  where  a 
complaint  was  verified,  but  the  affidavit  did 
not  state  a  venue,  and  the  commissioner  before 
whom  it  was  taken  did  not  mention  his  resi- 
dence, such  verification  was  held  to  be  a  nul- 
lity. Lane  v.  Morse,  6  How.  394. 


VI.  Verification  by  all  Parties  not  united  in  Interest. 


a.  The  principle. — In  order  that  a  plead- 
ing may  be  completely  verified,  where  more 
parties  than  one  join  in  the  prosecution  or  de- 
fense, it  should  be  verified  by  all  parties  not 
united  in  interest.  Gray  v.  Kendall,  5  Bosw. 
660;  S.  C.  10  Abb.  70. 

Semble,  that  where  the  affidavit  is  made  by 
one  of  several  parties  united  in  interest,  he 
need  not  swear  that  he  is  acquainted  with 
the  facts.  Southworth  v.  Curtis,  6  How.  273; 
contra,  Kelly  v.  Bowman,  Trans.  July  18, 
1861. 

b.  Promissory  note. — In  the  case  of 

the  maker  and  indorser  of  a  promissory  note 
being  sued,  and  a  joint  answer  being  put  in, 
it  must  be  verified  by  both,  or  it  will  be 
stricken  out  as  to  the  party  not  verifying  it. 
They  are  not  so  united  in  interest  that  a  veri- 


fication by  one  would  be  sufficient  for  both. 
BoswoKTH,  J.,  Sandford,  J.,  Concurring,  in 
Andrews  v.  Storms,  5  Sandf.  609 ;  AlfrA  v. 
Watkins,  1  Code  R.  N.  S.  343;  Hull  v. 
Ball,  14  How.  305 ;  Eeed  v.  Butler,  2  Hilt 
589. 

c.  Husband  and  wife.— In  an  action 
against  husband  and  wife,  to  set  aside  a  deed 
to  her  as  fraudulent,  the  answer  must  be  veri- 
fied ^the  complaint  being  so)  by  both  parties. 
Semble,  the  wife  should  do  so  in  all  cases 
where  she  has  a  separate  interest.  Youngs  v. 
Seely,  12  How.  395 ;  approved  in  Harlay  v. 
Bitter,  18  id.  147 ;  S.  C.  9  Abb.  400 ;  sub  nom. 
Harley  v.  Bitter;  Beed  v,  Butler,  2  Hilt.  589. 
But  where  the  wife'  is  jointly  liable,  a  verifi- 
cation by  the  husband  alone  is  sufficient.  Hart- 
ley V.  James,  18  Abb.  299. 


VII.  Formal  Requisites  op  Pleadings. 


The  pleadings  must  be  in  the  English 
language,  except  that  technical  words  may  be 
expressed  as  heretofore.  3  R.  S.  467,  5th  ed. 
They  must  be  legibly  written,  and  the  tolios, 
where  the  pleading  exceeds  two  hundred  words 
in  length,  n^ust  be  distinctly  marked  and  num- 
bered, and  the  attorney's  name  and  residence 


should  be  indorsed  plainly.  Sup.  Ct.  Rules,  26 
and  13.  It  is  not  necessary  to  be  particular 
to  mark  precisely  the  hundredth  word,  but 
the  folios  should  be  regular  and  at  about  that 
interval.  2  Till.  &  Shear.  Pr.  4,  34.  See  2 
R.  S.  275,  §  9. 


§  158.  [135.]  (Am'd,  1849, 1851 )  How  to  ^tcUe  an  account  in  pleading. 
It  shall  not  he  necessary  for  a  party  to  set  forth  in  a  pleading  the  items 
of  an  account  therein  alleged ;  but  he  shall  deliver  to  the  adverse  party, 
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within  ten  days  after  a  demand  thereof  in  writing,  a  copy  of  the  aoeotintf 
which,  if  the  pleading  is  verified,  must  be  verified  by  his  own  oath,  or  that 
of  his  agent  or  attorney,  if  within  the  pei'sonal  knowledge  of  such  agent 
or  attorney,  to  the  effect  that  he  believes  it  to  be  true,  or  be  precluded  from 
giving  evidence  thereof.  The  court,  or  a  judge  thereof,  or  a  county  judge, 
may  order  a  further  account  when  the  one  delivered  is  defective,  and  the 
court  may  in  all  cases  order  a  bill  of  particulars  of  the  claim  of  either  party 
to  be  furnished. 

I.  Bill  of  Pabticdlars. 


a,  Speoial  oontraot.— A  party  is  not 
entitlecf  to  a  Dill  of  particulars  upon  demand 
in  writing,  under  §  158  of  the  Code,  where 
the  claim  of  his  adversary  is  for  the  violation 
of  a  special  contract.  Ives  v.  ShatOi  31  How. 
54. 

h.  Beferenoe. — ^Assumine  the  court  to 
have,  the  jpower  to  order  a  bill  of  particulars 
after  the  issues  in  the  cause  have  oeen  refer- 
red to  a  referee  to  hear  and  determine,  it  will 
not  be  exercised  to  interrupt  a  trial  actually 
pending  before  him.  Caldwell  v.  Goodenoughy 
28  How.  479 ;  S.  C.  2  Rob.  706 ;  3  id.  633. 

c.  Indebtedness. — ^In  an  action  for  an  in- 
debtedness, a  bill  of  particulars  should  state 
the  sums  claimed,  when  and  how  they  arose, 
and  the  items  of  the  demand.  Moran  v.  Mor- 
r%88ey,  28  How.  100;  S.  G.  18  Abb.  131. 

d.  Nature  ajid  use  of  the  bill.— The 

use  of  a  ImU  of  particulars  is  to  apprise  a  party 
of  the  specific  demands  of  bis  adversary,  when 
the  pleMiings  are  general  and  leave  uncertain 
what  is  particularly  demanded.  People  ex  rel. 
Warma  v.  Monroe^  4  Wend.  200.  A  bill  of 
particulars  claimed  to  have  been  rendered  and 
acquiesced  in,  is  an  account  stated.  Johnson 
V.  MaXU^y  2  Rob.  681. 

The  office  of  a  bill  of  particulars  is  to  pre- 
vent a  surprise  on  the  trial,  and  not  to  furnish 
evidence.  Drake  v.  Thayer^  5  Rob.  694. 

A  bill  of  particulars  is  not  a  right  which  a 
defendant  is  entitled  to  demand  as  a  matter  of 
course.  FuUerton  v.  Gaylord^  7  Rob.  551. 

A  bill  of  particulars  is  regarded  as  an  ampli- 
fication of  the  pleading  to  which  it  relates, 
and  it  is  to  be  construed  as  forming  a  part 
of  it.  This  important  effect  of  the  bill  of 
particulars  must  not  be  lost  sight  of,  that 
the  proofs  are  restricted,  and  the  recovery 
limited  to  the  matters  set  forth  in  it.  No  proof 
can  be  offered  at  the  trial  of  a  claim  not  em- 
braced in  it.  Bowman  v.  Earle,  3  Duer,  691. 
A  bill  of  particulars  is  indeed  considered,  in 
some  respects,  an  amplification  of  the  pick- 
ing, but  it  is  considered  sufficient  if  it  fairly 
apprise  the  opposite  party  of  the  nature  of  the 
claim,  so  that  there  can  be  no  surprise.  Broum 
V.  WiUiams,  4  Wend.  368.  It  cannot  be  re- 
gard^ as  a  part  of  the  pleading,  in  any  other 
sense  than  that  of  giving  to  the  pleading 
more  certainty.  BoofA  v.  Howardy  2  DowL 
438 ;  Farcy  v.  Lee,  10  Abb.  143.' 

«.  Sufficiency. — Where  a  bill  of  particu- 
lars is  ordered  or  famished,  the  several  items 


thereof  should  be  given  with  all  practicable 
particularity,  the  date  and  amount,  and  the 
general  character  of  each  item  which  it  is 
proposed  to  establish  by  proof  at  the  trial. 
Kellogg  v.  PoiW,  8  How.  329.  It  is  suffi- 
ciently explicit  if  the  opposing  party  can 
gather  fh>m  it  with  reasonable  certainty  the 
evidence  which  is  to  be  offered.  Smith  v. 
HickSy  5  Wend.  48.  It  is  sufficient  if  it 
points  out  the  items  and  particulars  embraced 
m  the  plaintiff's  claim,  and  it  need  not  point 
out  the  grounds  upon  which  he  claims  to  re- 
cover. Seaman  v.  Loir,  4  Bosw.  338.  It 
must  be  specific,  and  must  give  the  date  o' 
each  item.  Wetmore  v.  Jennys^  1  Barb.  53. 

/.  Conversion —The  court  may,  ill  its 
discretion  order  the  plaintiff  to  furnish  a  par- 
ticular statement  of  goods  alleged  to  have 
been  converted  by  defendant,  but  he  need  not 
do  so  as  of  course,  without  such  order ;  and 
if  the  plaintiff  has  already  described  Uie  prop- 
erty as  well  as  he  was  able,  the  court  will  not 
make  such  order,  especially  if  it  is  shown  that 
the  wrongHloer  has  the  best  knowledge  of  the 
subject.  BUtehie  v.  KeiUon,  6  Bosw.  681. 

g*  No  bill. — ^Where,  from  the  nature  of 
the  action,  the  defendant  has  the  best  knowl- 
edge of  the  facts,  he  cannot  demand  a  bill  of 
particulars.  Toung  v.  De  Mott,  1  Barb.  30. 
A  particular  statement  of  set-offs  on  payments 
voluntarily  credited  in  a  complaint,  need  not 
be  fiimished  by  a  plaintiff  to  a  defendant. 
WiUiams  v.  Shauj,  4  Abb.  209 ;  Giles  v.  BeU^ 
15  Abb.  285. 

In  an  action  under  the  statute  to  recover 
damages  for  the  death  of  a  person  by  the 
wrongful  act  or  negligence  of  another,  it  would 
be  unreasonable  to  require  a  statement  by 
the  plaintiff  of  all  the  items,  and  the  amount 
of  each,  that  the  court  might  hold  would  prop- 
erly enter  into  the  computation  of  damagea. 
Murphy  v.  Kipp,  1  Duer,  659. 

In  an  action  to  recover  the  deposit  made  on 
the  purchase  of  real  estate,  the  defendant  can 
not  have  a  bill  of  particulars  of  the  objections 
to  the  title  arising  from  matters  of  law.  Bob- 
erts  V.  Bowland,  3  Mees.  &  Wels.  543;  6  D. 
P.  C.  553.  But  he  may  have  a  bill  of  those 
matters  of  fact  connected  with  the  title,  id.  In 
an  action  for  an  account  brought  by  an  indivi- 
dual entmst^  with  the  settling  of  the  business 
of  a  dissolved  partnership  against  a  former 
partner,  a  general  bill  of  particulars  need  not 
be  furnished.  Depew  v.  Lsal,  5  Duer,  663.  Bat 
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pk^tioies  a  i^)ecial  bill  will  be  oriered  on  apr 
iDjation.  id.  In  an  action  for  breach  of  warr 
f»ty  of  soundness,  the  bill  of  particulars  of 
soundness  need  not  be  fumisaed.  Pt^Ue  y. 
»^n,  8  Dowl.  Pr.  Gas,  871 ;  S.  C.  6  Mees. 
«U.  813. 


to^ 


-  Effect  of  ordaar  for  bilL— An  order 

4t  bill  of  particulvs,  and  a  stay  of  proceed- 
^  Ontil  Uie  biU  18  furnished,  vill  not  oper- 
0ep  W  enlarge  the  time  to  plead.  Platt 
mmd,  5  Duer,  668;  S.  G.  3  Ah|^.  9. 
^<n%«). — Section  158  pemita  a  further 
>  called  for,  and  this  may  be  en- 
idtion,  alter  all  the  pleadings  are 
put  in,  ylike  the  old  bill  of  particulars,  may 
be  called  «^r  at  any  time  before  trial.  Yi$te8 
T.  BntdQw,  9  Hoir.  186. 

jf.  Reltttion  to  compltint.— Where  a 
hiU  of  particulars  has  been  demanded  of,  and 
f oniisbed  by,  the  plaintiff,  the  defimdaat  casr 
not,  ^i&wr  demanding  a  further  aeeoqat,  more 
to  have  the  complaint  made  more  definite  and 
certain.  M*Kinnmf  v.  M'Kmney,  12  How.  22. 

A  hill  of  particulars  annexed  to  a  complaint 
forms  pait  of  it,  and  may  be  amended.  A 
ceferee  on  the  trial  of  the  issues,  has  power 
to  aUow  a  new  bill  of  particulars  to  be  substi- 
^ted  for  that  annexed  to  tiie  complaint.  Msl- 
9m  Y.  W4»4,  a  Keves,  533;  8.  G.  8  Trans. 
App.  207 ;  4  Abb.  K.  8.  438. 

k.  Defeotive  bill. — ^Where  an  account  is 
tenished  in  pursuance  of  an  order,  which  ac- 
count is  adjudged  to  be  defootiye,  the  second 
order,  requiring  a  more  particular  statement 
of  the  account,  should  contain  the  points  in 
respect  to  which  a  fiirther  speeifleation  is  re- 
outred ;  this  is  analagous  to  the  Ibrmer  prac- 
tice. jCetto^^  ▼.  Pmine,  8  How.  329.  Semhle, 
that  it  is  the  better  practice  for  the  party  who 
intends  to  preclude  his  adversary  from  proving 
an  account,  on  the  ground  that  he  has  not 
complied  with  a  demand,  or  an  order,  for  the 
particulars  of  su^  account,  to  apply  Ibr  an 


order  to  that  effect,  befon  the  tijid,  in  o^Jer 
that  that  question  may  be  settled  be^rp  tt# 
trial  comes  on.  lb. 

I  Befdsal  of  fUll  bjlL-^A  v^^jfiUifOr 
Ing  on  an  aceount  stated*  who  refuses  to  fur- 
nidi  the  items  of  his  dcBiands,  purouant  te 
§  158  of  the  Gode,  should  be  precliided  (rom 
living  evidence  of  such  items,  further  thaj» 
it  may  be  necessary  to  prove  (ho  settlement 
of  the  sum  due.  Croings  v.  Pf^tUn,  I  Daly, 
168  ;  S.  G.  17  ^b.  339.  The  refusal  of  the 
court  to  allow  a  party  to  serve  a  bill  of  par* 
ticulars,  after  his  time  to  do  so  has  expiredi  ia 
not  reviewable  .on  appeal.  lb, 

m.  Relation  to  the  answer.-^-An  an- 
swer must  be  made  to  the  pleadings,  and  not  to 
the  bill  of  partiei^ars,  which  forms  no  part  of 
the  record.  Krein  v.  SeUgmam^  8  Barb.  439 ; 
S.  G.  6  How.  425,  sub  nom.  K%im  v.  Sdia- 
mcm.  See,  also,  Starkweather  v.  KitUe,  17 
Wend.  20;  4nomfnumi,  19  id. 226,  and  note; 
Dibble  v.  KempshaU,  %  Hill,  124.  An  order 
to  show  cause  against  striking  out  certain  alle- 
gations in  the  defendant's  answer,  consisting 
of  an  offset  and  payment,  in  case  he  should 
fiiil  to  furnish,  by  |k  certain  day,  the  particu- 
lars thereof,  is  not  appealable.  WaU  v.  WatX^ 
30  How.  345 ;  S.  G.  2  Jlpb.  685  ;  3  id.  615. 

H.  Policy  of  i];u3uraxu)e.— This  section 
f  158)  of  the  Gode  authoriiEes  the  court  to  or- 
der a  bill  of  particulars  in  an  ^tion  on  a  pcdi- 
cy  of  insurance ;  and  the  fret  ^t  the  usual 
preliminary  proo&  or  acyustm^  of  loss  had 
been  made  before  the  a<^on,  does  not  impa^ 
the  defendant's  right  to  a  bill  of  particulars. 
Coderoft  v.  AJtkm^  Mul^  jMsurame  Co,  9 
Bosw.  681. 

0.  Equitable  cuetioiii— fiarther  ao- 

eouuL— In  an  equitable  action*  an  order  for 
a  further  account  Aould  not  require  more 
than  4he  original  order,  and  in  so  fiur  as  it 
does,  it  will  he  modified  on  appfwJL  Mimm  ▼• 
Em§,  10  Bosw.  698. 


§  X&9.  [136.]  Pleadings  io  be  liberally  oonsirued. 

In  the  eonstruction  of  a  pleading,  for  tlie  purpose  of  determiniiig  it9 
effect,  its  alleigations  shall  be  liberally  copstrued,  with  a  view  of  aubtwtial 
justice  t>etwe9a  the  parties. 


«.  Gtenaral  8tat8oa8nts.^Where  pne- 

ral  statements  are  made  use  of  in  a  complaint, 
whicn  fure  evidently  qualified,  and  it  is  the  in- 
tention pf  the  pleader  that  thev  should  be 
q  isli^ed  by  subsequent  facts,  they  must  be 
taken  accordingly  with  such  qualification. 
Page  v.  Bo^d,  11  How.  415..  Where,  in  a 
complaint,  a  spedfic  allegation  in  the  pleading 
folk>waone  more  general,  the  specific  state- 
ment of  facts  contnds  the  general  allegation, 
and  although  it  is  unnecessary,  yet,  if  the 
general  allegation  is  in  any  way  qualified  by  it, 
it  cannot  be  stricken  out,  or  rejected  as  sur- 
plusage. Hatdi  V.  Peety  23  Barb.  575. 

h.  OtyeoliUAMs  to  |)laadinjg9.—lf  a  de- 

foodw>t  Mpwerit  w$^  t)^  meriM^,  imd  th^n 
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waits  until  the  trial  to  make  o^ections  to  the 
complaint,  much  greater  liben£ty  will  be  ex- 
ercised by  the  court,  in  the  construction  of  the 
pleading,  than  if  the  same  questions  had  beefi 
presented  on  demurrer.  St.  /ohn  y.  Northrupf 
23  Barb.  26;  also,  6Seid^  v.  4Uen,  22  id.  394. 
And  the  same  is  the  rule  where  he  might 
have  availed  himself  of  the  objection  by  a  mo 
tion.  Wall  v.  Bufalfi  Water  Worke  Co.  18 
N.  Y.  (4  SmUh,)  J19. 

c.  OnussuHia. — If  substantial  avennenti, 
OiT  matters  necessary  tp  ha^o  been  pleaded,  be 
omitted,  this  section  does  not  permit  such 
omission  to  be  disregarded.  Koenig  v.  JVoij^ 
2  Hilt.  324 ;  .^p^r  v.  Dawning,  34  Barb.  &&; 
§.  Q.  li  Abb.  437;  j»  Hoir.  3(U 
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d.  (Jeneral  principles.— Where  a  plead- 
ing has  been  Terifled,  all  its  facts  musf,  if 
possible,  be  harmonised  in  its  oonstniction. 
Byle  T.  HarringUmy  4  Abb.  421 ;  S.  C.  4  How. 
59.  Words  in  a  pleading  are  to  be  understood 
and  construed  in  their  ordinary  and  popular 
sense,  and  it  should  be  so  plain,  that  a  person 
understanding  the  language  can  imderstand  it. 
Mann  v.  Morewoody  5  Sandf.  557 ;  Woodbuffy 
V.  Saekridery  2  Abb.  402.  A  pleader  must  say 
what  he  means,  and  the  court  will  not  search 
Dut  a  meaning  for  him.  In  the  construction 
of  a  pleading,  the  court  will  be  governed  by 
what  is  alleg^,  and  not  by  what  may  have  been 
intended  to  have  been  alleged.  Gculd  v.  Glassy 
19  Barb.  179  ;  Ogdensburgh  Bank  v.  Van 
Rensselaer,  6  Hill,  240.  It  will  not  be  pre- 
sumed that  a  party's  pleadings  are  less  strong 
than  the  proven  facts  in  the  case  will  warrant. 
Cruger  v.  Hudson  Eiver  EaUroad  Co,  12  N. 
Y.  (2  Kern.;,  190,  201;  KimUg  v.  NoU,  2 
Hilt.  323;  S.  C.  8  Abb.  384. 

«.  Two  causes  of  action.— If  the 

pleading  is  so  worded  that  it  is  a  matter  of 
doubt  whether  the  pleader  will  rely  upon  an 
action  sounding  in  tort,  or  for  a  breach  of  con- 
tract, the  court  will  apply  that  construction 
which  will  be  most  unfavorable  to  the  party 
whose  pleading  is  brought  in  question.  Bidder 
V.  Whitloekr  12  How.  208  ;  Hunger  v.  Hess, 
28  Barb.  75.  Where  the  facts  set  forth  in  the 
complaint  will  support  either  of  two  actions, 
and  it  is  doubtful  which  the  pleader  intends 
to  bring,  it  is  competent  to  consult  the  sum- 
mons, and  the  demand  for  jud^ent,  in  order 
to  ascertain  which  action  was  intended  to  be 
brought.  Badgers  v.  Bodgers,  11  Barb.  595; 
Chambers  v.  Leuns,  2  Hilt.  591 ;  S.  C.  10 
Abb.  206 ;  S.  0.  Aff'd,  11  id.  210 ;  Comes  v. 
Harris,  I  N.  Y.  fl  Comst.),  223 ;  S.  C.  1  How. 
App.  Cas.  595.  In  Hunter  v.  Powell,  15  How. 
221,  the  complaint  was  so  drawn  that  it  con- 
tained allegations  constituting  two  causes  of 
action,  one  for  a  wrong,  and  the  other  for  the 
breach  of  a  contract;  held,  that  all  the  allega- 
tions for  tort  might  be  stricken  out,  on  mo- 
tion, as  irrelevant  and  uncertain.    C.  L.  Al- 

LBK,  J. 

/.  Ambiguity. — Where  a  party  uses 
equivocal  or  ambiguous  terms  in  pleading, 
the  old  English  common  law  rule  will  apply, 
and  they  wiU  be  construed  most  strongly 
against  the  party  using  them.  Bates  v.  Bose- 
krans,  23  How.  98;  S.  0.  Aff'd,  34  id.  626 
(n.) ;  Beach  v.  Bag  State  Co.  10  Abb.  71 ;  S. 
C.  30  Barb.  433 ;  sub  nom.  Beach  v.  Bay  State 
Steamboat  Co.  18  How.  335;  Rev'g  S.  C.  6 
Abb.  415;  7  Barb.  248;  Camidge  v.  AUenby, 
6B.  &  0.573;  13  E.G.  L.R.  175.  If  it  is 
material  to  allege  the  pUce  where  a  transaction 
happened,  and  the  pleadina;  is  ambiguous  in 
this  respect,  the  presumption  will  be  against 
the  pleader.  Beach  y.  Bay  State  Co.  supra. 
JawKTT,  J.,  in  Alien  v.  Patterson,  7  N.  Y.  (3 
Seld.),  476,  uses  the  following  language  (quot- 
ing 1  Chitty's  PI.  241):  «<It  is  said  that  it  is 
a  maxim  in  pleading  that  everything  shall  be 
taken  moat  strongly  agakist  the  party  plead- 


ing ;  or  rather,  that  if  the  meaning  of  the 
words  be  equivocal,  they  shall  be  construed 
most  stron^^  against  the  party  pleading 
them ;  for  it  is  to  oe  intended  that  every  per- 
son states  his  ease  as  favorably  to  himself  as 
possible ;  but  that  maxim,  itself,  must  be  re- 
ceived with  some  qualification,  for  the  lan- 
^age  of  the  pleading  is  to  have  a  reasonable 
intendment  and  construction;  and  when  a 
matter  is  capable  of  different  meanings,  that 
shall  be  taken  which  will  support  the  declara- 
tion (complaint),  and  not  tlie  other,  which 
wUl  defeat  it."  See,  also,  WycA  v.  Aland,  1 
Salk.  325;  ShMeny.  Patrick,  28  Eng.  Law 
k  £q.  R.  68. 

g>  Assumption  hy  the  oourt.— The 

court  will  not  assume,  m  the  construction  of 
a  pleading,  anythiqg  in  &yor  of  either  party 
which  they  have  not  averred.  Cruger  v.  Hud- 
son Biver  B.  R.  Co.  12  N.  Y.  (2  Kera.),  190. 
One  party  cannot  insist  upon  such  a  construc- 
tion of  the  pleading  of  his  adversary,  as  will 
render  it  inoperative  and  void.  Moore  v. 
Forster.,  5  Com.  Bench  (M.  G.  &  S.),  220. 
See,  also,  5  Beav.  41 ;  BaUs  v.  Moirgrave,  3 
id.  284;  Vernon  v.  Vernon,  2  Myl.  &  Gr. 
145.  The  Code  makes  it  the  positive  duty  of 
the  court  to  disregard  all  nice  distinctions 
and  objections,  and  to  construe  pleadings  lib- 
erally, with  a  view  to  substantial  justice.  St, 
John  V.  GHffith,  1  Abb.  39. 

h.  Uncertainty  oorreoted  on  mo- 

tion.-T-The  Code  requires  (§  150)  that,  in 
the  construction  of  a  pleading,  its  allegations 
shall  be  liberally  construed,  and  that  sub- 
stantial justice  shall  be  rendered  to  both 
parties;  and  where  the  statements  are  so 
uncertain  or  indefinite  that  it  is  not  apparent 
what  is  the  precise  iMture  of  the  charge,  the 
proper  remedy  of  the  other  party  is  to  apply 
to  the  court,  by  motion,  to  have  the  ploMling 
made  more  certain  and  definite.  Oloott  v. 
CarroU,  39  N.  Y.  12  (Tiff.),  436. 

•'.  liSgal  conclusion. — Where  there  is, 
in  a  pleading,  the  averment  of  a  legal  con- 
clusion against  a  previously  admitted  fact, 
the  fact  is  of  the  most  importance,  and  must 
stand,  and  the  conclusion  will  be  disregard- 
ed. Jones  V.  Phoenix  Bank,  8  N.  Y.  (4 
Seld.),  228;  Bobinson  v.  Stewart,  10  N.  Y. 
(6  Seld.),  189.  And  where  words  averred 
only  a  conclusion  of  law,  if  the  conclusion  is 
not  justified  by  any  facts  stated  in  the  plead 
ing,  the  averment  is  irrelevant. 

i.  Written  instrument.— The  allega- 
tion of  the  making  of  a  written  instrument 
is  equivalent  to  averring  a  delivery.  Prindle 
V.  Caruthers,  15  N.  Y.  fl  Smith),  426;  Peets 
V.  Bratt,  6  Barb.  662.  Where  the  complaint 
alleged  that  the  bill  was  duly  presented  for 
payment,  and  payment  duly  demanded,  hM, 
that  material  facts  were  omitted,  and  the 
court  would  not  imply  that  the  bill  was  pre- 
sented to  the  drawer,  and  payment  demanded 
from  him.  GrahamY.Machado,6^ner,  bid; 
Bank  of  LowviUe  v.  Edwards,  li  How.  216. 

k.  Meaning  of  words  and  phra8e3. 

If  "no  award   'is  pleaded,  no  ^foUd  award  » 


§  159.] 


PtBANKOS,  HOW  G0N8TBCED. 


891 


understood.  Drtner  y.  Stangfield,  14  Mees.  k 
Welfl.  822.  And  the  same  is  true  of  the  words 
"no  memorial."  Hickes  y.  CtackneU,  3  id. 
72.  <' Taking,"  signifies  wrongful  Uking. 
Chads  ▼.  Hart,  7  Barb.  372.  And  the  word 
'<  oonyersion,"  has  the  same  meaning.  Young 
T.  Cooper,  6  Exch.  259;  S.  C.  20  Law  Jour. 
R.  Ex.  136.  <*  Indorsed/'  means  mdorsed  ac- 
cording to  law.  Mechanics*  AmiA  AssoctaUon 
y.  Sprmg  Valley  Shot  and  Lead  Co.  25  Barb. 
419;  Rey'g  S.  0. 13  How.  227.  See,  also,  Price 
y.  McOlave,  6  Duer,  544 ;  Bank  of  Oeneca  y . 
GuUek,  8  How.  51.  "  Indorsed/'  also  includes 
deliyery.  Bank  of  LowvUle  y.  Edwards,  II 
id.  216.  See,  also,  Marston  y.  AUen,  8  Mees.  & 
Wels.  494.«If  an  entry  on  real  estate  is  plekded, 
unlawful  entry  is  always  understood.  Turner 
y.  McCarthy,  4  £.  D.  Smith,  247.  And  a  de- 
liyery is  always  implied,  if  the  fact  is  pleaded 
that  goods  haye  been  sold.  Ckwk  y.  Meigs,  13 
Abb.  467.  The  statement  in  a  complaint^  that 
judgment  had  been  recoyered,  and  that  it  is  a 
lien,  embraces  the  fact  of  the  docketing  of 
the  judgment,  and  its  legal  effect.  Cody  y.  Ah 
20fi,22Barb.394.  An  ayerment  that  the  plaint- 
iff has  furnished  proof  of  interest,  is  no  idle- 
gation  that  he  has  such  interest.  Williams  y. 
Insurance  Company  of  North  America,  9 
How.  365.  When  a  lease  is  simply  described 
as  being  in  writing,  it  must  be  understood  to 
be  a  parol  lease.  Vemam  y.  Smith,  15  N.  T. 
(1  Smith),  327.  Where,  in  a  pleading,  it  is 
ayered  that  an  instrument  was  "  signed,"  the 
meaning  is,  that  it  was  "  made."  liice  y .  Ifc- 
Ciase,  6  Duer,  544.  But  where  the  complaint 
ayers  that  the  plaintiff  was  ''  owner  "  of  a  note, 
etc.,  this  will  not  be  construed  as  signifying 
that  the  note  was  '*made  or  indormd"  by 
the  defendant.  Bank  of  Geneva  y.  Gulick,  8 
How.  51.  The  allegation  that  '<  A  "  was  sole 
heir  at  law,  etc.,  is  equiyalent  to  saying  that 
he  was  the  testator's  heir,  as  well  as  his  sole 
heir.  St.  John  y.  Northrup,  23  Barb.  26.  An 
oyerpayment  m  money  is  meant,  if  the  plead- 
ing allege  an  oyerpayment.  Mann  y.  More- 
wood,  5  Sandf.  557.  The  word  negligence  is 
Tield  to  include  gross,  as  well  as  ordinary,  neg- 
ligence. NoUon  y.  Western  B.  B,  Corpora- 
Horn,  15  N.  Y.  (1  Smith),  444 ;  Aff'g  S.  C.  10 
How.  97;  Edgerton  v.  New  York  <*  Harlem 

B,  B.  Co.  35  Barb.  389 ;  Aff'g  S.  C.  id.  193 ;  S. 

C.  Ard,  39  N.  Y.  (12  Tiff.),  227.  And  allega- 
tions of  irrelevant  conclusions  of  law  are  al- 
ways nugatory  and  will  be  disregarded .  Schenck 
y.  Naylor,  2  Duer,  675  ;  also,  Mann  y.  More- 
wood,  5  Sandf.  557 ;  Garr  y.  Selden,  4  N,  Y. 
(4Gom8t.),  91;  S.  C.  9  N.  Y.  Leg.  Obs.  137, 
sub  nom.  Selden  y.  Garr;  Rev'g  S.C.  6  Barb. 
416;  Sibley  y.  Waffle,  16  N.  Y.  (2  Smith), 
180 ;  Burraa  y.  Bowen,  21  How.  378. 

I  Statements  in  pleadinn  held  not 

to  be  allegations.— "The  defendant  is  in- 
debted, or  remains  indebted."  ChamberUn  y. 
Kaylor,  2  S.  D.  Smith,  134.  "  That  a  railroad 
is  a  nuisance  of  a  most  flagrant  character." 
Henig  y.  Long  Island  B.  B.  Co.  13  Barb. 
646.  "That  a  defendant  is  liable,  under  a 
a^/Ocial  contract,"  which  was  not  Mt  forth. 


Lewis  y.  Acker,  11  How.  163.  "  That  an  in- 
strument made,  under  certain  circumstances, 
was  a  mortgage."  Fairbanks  y.  Bloomfidd, 
2  Duer,  349.  Also,  the  phrase  "  unlawfully 
conyerted,  etc.,"  when  tne  ayerment  is  not 
warranted  by  the  facts,  id.  354.  But  when 
the  language  was,  "  that  the  defendants  con- 
yerted and  disposed  of  the  note  to  their  own 
use,  the  allegation  was  held  good.  Decker 
y.  Mathews,  12  N.  Y.  (2  Kern.),  313;  Affg 
S.  0.  5  Sandf.  439. 

m.  Praud. — A  general  allegation  in  the 
complaint  that  the  grantor  procured  the  deed 
by  mlse  and  fraudulent  representations  and 
practices,  and  by  undue  and  improper  influ-* 
ences,  is  not  sufficient.  What  the  practices, 
etc.,  were,  must  be  stated.  BuHer  y.  Viele, 
44  Barb.  166.  There  is  no  material  difference 
between  an  averment  "  that  by  means  of  cer- 
tain specifled  frauds  of  the  defendants  (which 
were  charged  to  haye  been  practiced  with  in- 
tent to  defraud  the  public  generally),  the 
plaintiff  was  induced  to  make,  and  did  make, 
a  particular  purchase,  and  an  averment  that 
the  defendants,  by  means  of  such  frauds,  in- 
duced the  plaintiff  to  make  such  purehase. 
Cross  y.  Saekett,  2  Bosw.  618;  S.  G.  6  Abb. 
247 ;  16  How.  62.  Notwithstanding  there  is 
a  positive  denial  of  any  fraud  in  pleading,  if 
in  the  same  pleadings  there  are  admissions 
of  facts  which  show  that  the  transaction  was 
fraudulent,  such  denial  will  not  prevail 
against  the  admissions.  Bobinson  y.  Stewart, 
10  N.  Y.  (6  Seld.),  189.  Wight  v.  Prescott, 
2  Barb.  196 ;  Dykers  v.  Woodward,  7  How. 
313.  The  complaint  alleged  that  the  state- 
ment was  published  with  an  mtent  to  defraud 
those  who  might  become  purchasers  and 
owners  of  the  stock  in  question;  held,  not  as 
general,  as  that  the  intent  was  to  deceive  the 
public  merely,  but  still  sufficiently  definite  to 
authorize  the  plaintiff  to  recover  in  the  ac- 
tion. Morse  v.  Swits,  19  How.  275. 

H.  Neglieence.T-Where  the  complaint 
alleged  that  the  sheriff  suffered  and  allowed  a 
person  to  escape  and  go  at  large,  held,  that  a 
voluntary  and  not  a  negligent  escape  was 
pleaded.  Loosey  v.  Orser,  4  Bosw.  391.  An 
action  was  brought  for  damages  alleged  to  have 
been  caused  by  the  negligence  of  the  defendants 
in  leavhig  unguarded  and  open,  in  the  public 
highway,  a  ditch.  The  averment  in  the  com- 
plaint was,  that  the  plaintiff  fell  into  it  with- 
out any  fault  or  want  of  care,'  on  his  part. 
The  answer  denied  that  the  plaintiff,  without 
any  fault  or  want  of  care,  on  his  part,  did  fall 
therein.  The  court  held,  that  both  facts  were 
put  in  issue  by  the  pleadings,  the  exercise  of 
proper  care  on  the  part  of  the  plaintiff,  and 
the  fact  of  falling  into  the  ditch.  Roo8bvki<t, 
J.  WaU  v.  Buffalo  Water  Works  Co.  18  N. 
Y,  (4  Smith),  119. 

0.  What  is  a  suffloient  allegation- 
examples. — Where  a  party's  title  to  real 
estate  is  shown,  and  it  is  alleged  that  it  was 
in  him  on  a  certain  day  named,  it  need  not  be 
alleged  that  he  continued  the  owner  until  the 
suit  was  oommenced.     This  is  a  legal.  |Hra- 


S9S 


PtJEismoBf  wofw  Ooirfntn9>« 


^199.] 


fom^UMi.  Van  Mensmiaar  y.  B&nesUdf  24 
Bwb.  M5.  Proef  of  a  tubseqiMiit  ntiflcar 
tMm  will  siurtain  u  «T«rmeiit  that  ao  agnit 
•eled  with,  and  liy  due  muihority.  Ho^  t 
Thamp9(m'9  Executor,  19  N.  T.  (5  Smith), 
906;  AITg  S.  C.  4  Abb.  59,  sub  koih.  Bo^ 
▼.  6^AcMbis  6  Dner,  661.  The  atatenMBt  of 
the  Bature  and  source  of  the  informatioD 
upon  which  the  partj  r^ea  in  making  an 
averment  on  information  and  beBef,  doea 
not  vitiate  the  allegation  in  the  pleadings 
nor  will  it  be  any  the  less  an  all^pition  if 
the  word  "  therefore "  is  prefixed  to  it.  Bar- 
rowe  V.  MiUbank,  5  Abb.  28;  8.  C.  6  Duer, 
680.  Where  the  complaint  sets  forth  ^'a 
|xroHU8fiory  note,  in  which  the  maker  prom- 
ised to  pay  the  defendants  named,  trading 
and  doing  business  under  the  putnership 
name  of  A.  A  Co.,  and  that  said  note  was 
duly  indorsed  by  said  defendants,  with  thmr 
partnership  name,''  it  sufficiently  avers  the 

Sartnership.  Anabk  v.  CankUn,  25  N«  T.  (II 
mith,)  470;  Aff'g  S.  0.  16  Abb.  286,  sub 
nom.  Anable  v.  Steam  Engine  Co.  If  the 
plaintiff  alleges  that  the  defendant  sub- 
scribed to  so  many  shares  of  stock,  it  will  be 
implied  that  the  defendants  were  owners  of 
those  shares.  Oswego  and  Syracuee  Flank 
Eoad  Co,  V.  Bust,  5  How.  390.  In  an  action 
commenced  against  an  insurance  company, 
nroof  that  there  was  no  force  pump  in  toe 
ouilding  alleged  to  have  been  destoyed^  will 
be  admitted  on  the  defense,  upon  an  allega- 
tion in  the  pleading  that  tli^  plaintiff,  in  us 
application  for  insurance,  warranted  that  the 
balding  did  contain  sudi  force  pump,  and 
that  he  removed  the  same  before  the  fire. 
McComber  v.  Granite  Insurance  Co.  15  N. 
Y.  (1  SmithX  495.  It  is  not  a  presump- 
tion of  law  that  "  A."  ever  was  in  possession 
of  A  certain  described  piece  of  real  estate, 
notwithstanding  that  be  has  averred  in  his 
complaint,  that  he  was  the  owner,  and  enti- 
tled, to  it.  Carpenter  v.  StUwdl,  3  Abb.  459. 
It  is  a  sufficient  allegation  to  show  the  rela- 
tion of  master  and  servant  existing  between 
the  parties  on  a  day  named,  if  the  averment 
is  made  that  A.  B.  was  in  the  employ  of  the 
defendants  as  an  engineer  upon  their  locomo- 
tive while  it  was  in  their  use  and  service  on 
that  day.  McMiXlan  v.  Saratoga  A  Washing' 
ton  B.  M.  Co,  20  Barb.  449.  ft  is  a  sufficient 
averment  of  the  authority  of  the  officer  to  ac- 
cept such  paper,  where.lt  is  alleged  that  cer- 
tam  drafts  were  accepted  by  a  corporation  by 
their  treasurer.  Partridgev,  Badger,  25  Barb. 
146. 

The  complaint  alleged  that  '*A.  B."  was  ap- 
pointed to  collect  certain  moneys  (part  of 
which  defendant  owed),  and  that  tne  said 
*'A.  B.'*  had  never  made  a  personal  demand ; 
hdd,  that  no  inference  can  be  drawn  ftt»n  the 
above  language,  that  no  person  authorized  to 
receive  the  money  other  than  the  said  "A.  B.*' 
had  ever  made  such  demand.  Manioe  v. 
Magor,  etc,  of  New  York,  8  N.  Y.  (4  Seld.),. 
120,  132.  It  is  purelv  a  question  of  construc- 
tion upon  the  focts  alleged  whether  or  not,  in 
^^^f^rm  aaae,  the  employment  of  a  person  was 


that  of  an  attem^,  and  the  mm  of  tha  wnrda, 
**a8  such  attorney,"  adds  no  atrengUi  to  the 
allegation.  Ex  parte  Wahb.  1  New  Pr.  Cas. 
213. 

It  is  absolute  caaaiitial  whero  a  dead  is 
set  up  in  an  answer,  to  ailage  deliveiy  and 
aooeptanoe ;  and  it  will  bjr  no  means  answer 
to  state  that  it  was  ''azecnted  in  due  form  of 


law 
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V.  Fiske,  3  £dw.  Gh.  131 


KskHtoM  V.  Myers,  19  N.  Y.  (5  Smith),  232 
Bev'g  8.  C.  1  Abb.  403;  3  S.  J).  Smith,  83 
La  Fagstte  l$tsutanesCo,eif  Brooklgnw,Mog-' 
era,  30  Barb.  491. 

Where  the  pleader  sets  forth  foots  amoont- 
ing  to  an  ezeuse  for  omitting  to  give  nottoeof 
non-payment,  and  such  foi^  are.  pravan  on 
the  trial,  he  will  reoover,  notwithatattdhig  ho 
has  alao  averred  notice  and  givea  m>  proof 
theraaf.  The  latter  avenaent  will  he  treated 
as  surplusage.  Purdkase  v.  MaOison,  6  Bner, 
587;  8.  C.  Bev'd,  26  N.  Y.  (U  Smith),  211; 
25  Bow.  161 ;  L5  Abb.  402.  In  an  action 
by  a  husband  to  recover  on  an  inmranoB 
policy  efiected  by  him  on  the  lifo  of  his  wife, 
the  husband  is  not  boimd  by  the  statements 
of  the  wife  sent  to  be  axamined  as  to  her 
physical  condition ;  he  is  only  bound  li^  his 
own  statements.  Huekwum  w,F€rms^  3  Mees. 
k  Wels.  505 ;  S.  0. 1  Honi  ^  Huii.  153. 

In  Ifasoii  V.  J<m€S,  13  Bssh,  461 ;  Aff'g  S, 
0.  4  Sandf.  Ch.  623 ;  S.  0.  Aff 'd,  9  N.  Y.  (5 
SMO>  ^  >  Buh  nom*  Mason*s  Executors  v. 
Alston.  The  allegation  waa  aa  foUowa: 
"That  there  waa  an  inatniment  in  writiqg 
purporting  to  be  the  last  will  and  testament 
of  'A.  B.'  deceased,  and  to  be  duly  execut- 
ed by  him,  and  attested  as  such ;  tint  the  in- 
strument was  admitted  to  probate  as  a  will  of 
real  and  personal  estate ;  that  letters  testamen 
tary  Wi^re  issued,  and  that  three  of  the  per 
sons  named  as  executors  qualified  as  sudb, 
and  took  upon  themselves  the  burthen  of  the 
execution  of  the  said  mstrument,  smA  of  the 
trusts  therein  contained ;"  Md,  that  this  is  in 
substance  and  effect  an  aUegation,  not  only 
that  there  is  an  instrument  in  writing  purport- 
ing to  be  a  will,  and  to  be  duly  executed  and 
attested  as  such,  but  that  by  the  decree  of  the 
proper  court  having  jurisdiction  in  suoh  mat- 
ters, it  has  been  adjudged  and  declared  Uiat 
there  is  a  will.  It  appears  irresistibly,  ad 
mitting  the  allegations  set  forth  in  the  com 
plaint  to  be  true,  that  there  is  a  v^d  will, 
id.  It  is  not  necessary  to  aver  a  breach  in  the 
verv  words  of  the  covoiant.  FlekAer  v.  Pedk, 
2  Curt.  328 ;  S.  O.  6  Crandi,  87. 

p.  Time  referred  to  m  {deadin^.^ 

All  the  allegations  in  a  pleading,  unless  spe- 
oially  excepted,  refer  to  the  time  When  the 
pleading  in  question  is  verified  or  served,  and 
not  to  the  time  when  the  cause  of  action  ac- 
crued, or  the  actifm  was  eommenced.  Fisher 
T.  Ford,  12  Adol.  &  III.  654;  FomO^M  v. 
Ashieg,  1  Q.  B.  183 ;  PruMs  v.  CamUkers, 
15  N.  Y.(l  STr.ith),426;  Whedery,  Heer- 
mans,  3  Sandf.  Oh.  597 ;  S.  C.  4  N.  Y. 
Leg.  Obs.  382;  Bice  v.  a  Conner,  10  Abb. 
362.  The  complaint  all<^d  that  "A.  B." 
was  the  owner  of  eartain  gDods,ate.^  andan 
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answer  »Il«gwg  tiHit  he  w«a  not  the  owner, 
was  hM  to  be  uncertain,  and  that  it  should 
have  been  alleged  that  he  was  not  such  owner 
at  the  time  of  the  commencement  of  the  ac- 
tion in  question.  Martm  t.  KanomCf  2  Abb. 


327 ;  S.  C.  11  How.  567;  Bmdyy,  PoweO,  3 
Mees.  k  Wels.  442 ;  MoUan  v.  Torrance,  9 
Wheat.  537 ;  Warstoick  v.  Beswiek,  10  B.  t 
C.  676 ;  Boyd  v.  Weeks,  2  Denio,  321 ;  Aff'g 
S.  C..5HU1,  393. 


§  160.  [137.]  (Am'dl849.)  Irrelevant  and  redundarU  niaUer  to  60 
Mricken  auL 

If  irrelevant  or  redundant  matter  be  inserte<l  in  a  pleading,  it  may  be 
stricken  out,  on  motion  of  any  person  aggrieved  thereby.  And  when  the 
allegations  of  a  pleading  are  so  indefinite  or  uncertain  that  the  precise 
nature  of  the  charge  or  defense  is  not  apparent,  the  court  may  require  the 
pleading  to  be  made  definite  and  certain,  by  amendment. 

I.  Ibbislevant  Matteb. 


a.  Collateral  questtons.  —  Where  a 

motion  is  made  to  strike  out  certain  matters  in 
an  answer  as  irrelevant,  and  where  that  is  the 
onljT  ground  stated  in  the  motion  papers,  the 
court  will  not  consider  any  other  questions 
(anless  incidentally),  e.  a.,  as  whether  the 
matter  sought  to  be  stricken  out,  forms  the 
whole,  or  a  material  part  of  the  defense  or 
counterclaim .  A  demurrer  is  the  proper  man- 
ner of  testing  such  questions.  McGregor  y. 
MeOregor,  3A  How.  385. 

6.  Definition. — Any  matter  in  a  pleading 
is  irrelevant,  if  it  have  no  hearing  on  the  ques- 
tion in  dispute,  does  not  affect  the  sulgect- 
matter  of  the  controversy,  and  can  in  no  way 
assist,  or  affect  the  decision  of  the  court.  Fti- 
McotU  Y.  Launitz,  3  Sandf.  743;  S.  C.  1 
Code  R.  K.  S.  121 ;  Stafford  v.  Mayor,  etc. 
of  Albany,  6  Johns.  1 ;  Van  Eensselaer  v. 
JBriee,  4  Paige,  177 ;  Perrine  v.  Farr,  2  Zah. 

£.  J.  R.),  356:  Zee  Bank  v.  Kikhxng,  7 
sw.  664;  S.  G.  11  Ahb.  435;  CahiU  v. 
Palmer,  17  id.  196.  It  cannot  be  stricken 
out,  however,  as  irrelevant,  if  it  in  any  way 
affects  the  question  of  damages.  Boot  v.  Fos-^ 
ter,  9  How.  37.  And  the  same  rule  holds  in 
regud  to  costs.  Van  Eensselaer  y.  Brice,  4 
Paige,  177. 

c.  The  test. — ^To  determine  whether  aver- 
ments are  material,  where  they  are  sought 
to  be  stricken  out  as  irrelevant,  the  true 
tent  is  to  inquire  whether  or  not  such  aver- 
i::ents  in  any  way  tend  to  establish  or  as- 
sist in  constituting  a  cause  of  action,  or  de- 
fense ;  and  if  it  can  be  shown  that  they  do  so  in 
any  way,  they  cannot  be  stricken  out  for  such 
cause.  ingersoU  v.  IngersoU,  1  Code  R.  102 ; 
AveriU  y.  Tayhr,  5  How.  476 ;  S.  C.  1  Code 
R.  N.  S.  213 ;  Minor  v.  Terry,  6  How.  208. 
S.  C.  1  Code  R.  N.  S.  384, 

d.  Sxaxnple. — ^An  answer  is  sufficiently 
definite  and  certain  where  it  aUeges  "  that  a 
Judgment  relied  on  byplaintiff,  was  obtained 
by  fraud.*'  Culver  y.  Sollister,  29  How.  479 ; 
8.  C.  17  Abb.  405. 

e.  Olitjeotion,  when  to  be  takeiL— A 

judge,  on  the  trial,  cannot  strike  out  any 
part  of  the  pleadings ;  every  objection  to  them 


must  be  made  before  trial.  SmUh-y,  Cotmtry* 
man,  30  N.  Y.  (3  Tiff.),  655.  Nor  will  a 
pleading  be  dismissed  on  the  trial,  because  it 
contains  matters  which  might  have  been  strick- 
en out  as  irrelevant.  Simmons  v.  Eldrtdge,  29 
How.  309 ;  S.  C.  19  Abb.  296.  See»  also,  pre- 
ceding case. 

/.  Defense  arising  after  action  com* 

menoed. — The  fact  that  a  defense  arose 
after  action  was  commenced,  will  not  be  a 
reason  for  striking  it  out  for  irrelevancy. 
Carpenter  v.  Bell,  1  Rob.  711;  S.  C.  19  Abb. 
258. 

g^  Material  alle^ation,--One  of  the 

best  tests  of  the  materiality  of  an  aUegatioOy 
is  whether,  in  any  aspect  of  the  case,  it  can 
be  material ;  if  so,  it  cannot  be  stricken  out. 
CaAi/J  V.  Pcrfmer,  17  Abb.  196. 

h.  General  denial. — A  defense  cannot 
be  stricken  out  as  irrelevant,  because  it  con- 
tains matters  which  may  be  proved  under  the 
general  denial.  HoUenbeek  v.  Clow,  9  How. 
289.  Senile,  however,  that  Benedict  v.  Sey^ 
mour,  6  How.  298  (304),  is  opposed. 

i*.  Immaterial  allegations.  *-  Where 

<<A"  makes  distinct  and  positive,  though  im- 
material allegations  in  his  complaint,  yet  in  a 
tiaversaAtle  form,  if  his  adversary  have  taken 
issue  thereon,  "A''  cannot  move  to  strike  out 
such  part  of  his  adversary's  pleadings  as  re- 
late to  the  immaterial  part  of  the  complaint. 
King  v.  Utica  Insurance  Co.  6  How.  485 : 
Doram  v.  Dinsmore,  20  id.  503;  S.  C.  33 
Barb.  86,  sub  nom.  Dovan  v.  Dinstnore; 
Anonymous,  2  Code  R.  67.  If  a  fact  is 
stated  in  a  pleading,  which,  of  itself,  con- 
stitutes a  cause  of  action,  or  a  defense  to 
an  action,  the  intent  to  rely  upon  it  will  be 
inferred.  No  allegation  to  that  effect  is  re- 
quired in  a  pleacQng.  Bridge  v.  Paysont  5 
Sandf.  210,  (216.) 

y.  Two  defi»18ee.*-A  defenaa  that  is 
good,  standing  alone,  will  not,  although  united 
to  another  in  the  same  pteading,  beooma  ir» 
relevant.  Thus,  where  two  defansia  an  asi 
up,  it  was  Md  that  the  first  was  not  readan4 
irrelevant  by  the  seaood.  T$mmnd  v.  Pto^ 
3  Abb.  325 
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h  Pleader's  conclusion.— Sometimes 

ft  pleader,  after  having  stated  those  matters 
upon  which  he  intends  to  rely,  in  order  to  es- 
tablish his  cause  of  action,  or  maintain  his 
defense,  may  find  it  necessary,  to  make  the 
matters  more  certain,  to  state  m  addition,  the 
conclusion  that  he  draws  from  the  facts  al- 
leged; but  a  pleading  will  not  be  rendered 
void  on  that  account,  and,  gembUy  the  con- 
clusion will  not  be  struck  out  as  irrelevant. 
In  Decker  v.  MathetcSy  12  N.  Y.  (2  Kern.), 
313,  B.  21,  Martin,  J.,  hM,  Aff'g  $.  G.  5 
Sandf.  439,  that  where  a  complaint  set  forth 
the  facts  in  regard  to  a  note,  and  then  added, 
"  whereupon  the  plaintiff  became  entitled  to 
the  possession  of  the  said  note,"  that  it  was 
probably  not  necessary  to  state  this  conclu- 
sion upon  the  facts  stated,  but  that  it  could 
do  no  harm.  See,  also,  Crwdd  t.  WHUamt^ 
9  How.  51 ;  Roosevelt,  J.,  in  8t  John  v.  Grif- 
fith,  1  Abb.^,  uses  this  language :  'T  see  no 
objection  to  the  plaintiff's  stating,  in  addition 
to  the  fact,  what  he  may  consider  to  be  its 
legal  effect ;  such  statement  may  or  may  not 
bQ  an  unnecessary  repetition,  according  to 
circumstances.  See  Meyer  v.  Van  Collem,  28 
Barb.  230;  S.  0.  7  Abb.  222;  Daws  v. 
Hotchkiss,  10  N.  Y.  Leg.  Obs.  281.  Such  an 
allegation  was  held  to  be  irrelevant  in  Lee 
Bank  v.  KUehmg,  7  Bosw.  664;  S.  C.  11 
Abb.  435. 

2.  Old  forms. — All  matters  which  pertain 
to  pretense  and  charge,  whicR  prevailed  so 
extensively  in  chancery  pleading,  prior  to  the 
Code,  will  be  stricken  out,  on  motion,  as  irrel- 
evant. Clark  V.  Harwoody  8  How.  470. 

m.  Promissory  note.  — A  complaint 

against  an  indorser  alleged  that  defendant  had 
been  given  due  notice  of  dishonor.  The  an- 
swer did  not  deny  this  allegation,  but  did 
deny  that  defendant  had  ever  received  such 
notice;  heU  that  this  part  of  the  answer 


must  be  stricken  out  as  irrelevant,  and  tend- 
ing to  raise  an  immaterial  issue.  Edgerton  v- 
Smith,  3  Duer,  614. 

n.  Contract. — Where  a  party  has  a  right 
to  commence  an  action,  either  ex  contractu, 
or  ex  deHctOf  he  must  elect  upon  which  he 
will  proceed,  and  having  determined  to  sue 
on  contract,  all  allegations  with  regard  to  the 
fraud  practiced  on  the  part  of  the  defendant, 
in  reference  to  that  transaction,  are  irrelevant, 
and  will  be  stricken  out  on  motion.  SeUar  v. 
Sage,  12  How.  531;  13  id.  230;  I^  v.  Elias, 
3  Sandf.  736;  S.  G.  1  Code  R.  N.  S.  116; 
Lamareux  v.  Atkmtic  Mutual  Insurance  Co 
3  Duer,  681. 

0.  ir.ngHfth  practice. — The  course  sug" 
gejited  by  the  following  English  cases,  is 
worthy  of  consideration.  A  party  will  some 
times  move  to  strike  out  a  part  of  a  pleading, 
as  being  a  denial  of  an  immaterial  allegation ; 
the  best  test  in  that  case  will  be,  to  ask  the 
plaintiff  if  he  will  allow  the  allegation  denied 
to  be  stricken  from  his  complaint ;  if  he  is 
not  willing,  his  application  should  be  denied ; 
if  he  consent,  it  may  be  granted.  Cuita  v. 
Su/rridye,  9  Q.  B.  1015 ;  S.  C.  4  Dowl.  k  L. 
642;  11  Jur.  585;  TalUs  v.  TdllU.  1  £11. 
k  Bla.  391;  16  Jur.  744;  21  Law  Jour. 
R.  N.  S.  Q.  B.  269;  S.  C.  11  £ng.  Uw  k  £q. 
Rep.  457.  See  note  to  this  case,  Joilw  t. 
TaUis,  m  18  Eng.  Law  k  Eq.  R.  154. 

i>.  Personal  property.— An  action  was 

commenced  to  recover  the  possession  of  per- 
sonal property ;  the  answer  nrst  denied  plaint- 
iffs title,  and  then  set  up  that  the  property 
was  deposited  by  the  plaintiff  with  the  de- 
fendant, to  secure  the  payment  of  certain 
moneys  that  had  been  loaned  to  said  plaintiff, 
and  that  were  still  due.  Held,  that  no  part 
of  this  answer  could  be  stricken  out  as  con- 
taining irrelevant  matter.  Townsend  v.  Platt^ 
3  Abb.  325. 


II.  Redundant  Matter. 


a.  Terms  irrelevant  and  redtmdant. 

Duer,  J.,  in  Bowman  v.  Sheldon,  5  Sandf. 
657  (660);  S.  C.  10  N.  Y.  Leg.  Obs.  339, 
uses  the  following  language :  '<  Matter  which 
is  irrelevant,  it  is  true,  is  also  redundant,  but 
the  converse  is  by  no  means  true.  A  need- 
less repetition  of  material  averments  is  re- 
dundancy, although  the  facts  aveired,  so  far 
from  bemg  irrelevant,  may  constitute  the 
whole  cause  of  action."  Although  some- 
times used  as  such,  the  terms  redundant  and 
irrelevant,  are  by  no  means  equivalent. 

h.  Entire  pleading. — This  section  will 

not  authorize  the  striking  out  of  an  entire 
answer,  or  the  entire  defense  in  an  answer. 
'*  By  irrelevant  or  redundant  matter,  in  this 
section,  is  meant  matter  impertinently  or  un- 
necessarily stated  in  the  cause  of  action  in  the 
complaint,  or  the  defense,  or  a  defense  in  the 
answer."  Suthbrlakd,  J.,  Barnard,  J., 
dissenting.  Fminaeht  y.  St^^  53  Barb.  651 ; 
S.  C.  5  Abb.  N.  S.  338. 


c.  Complaint  not  to  b3  dismissed. 

Where  a  complaint  contains  matters  which 
are  irrelevant  or  redundant,  or  allegations 
which  are  thought  to  be  uncertain  or  indefi- 
nite, it  should  not  be  dismissed ;  but  the  proper 
remedy,  under  §  160  of  the  Code,  is  to  move 
to  have  the  defects  corrected.  Simmons  v. 
Eldridge,  29  How.  309 ;  S.  C.  19  Abb.  296 
Statements  in  a  pleading  that  cannot,  in  any 
aspect  of  the  case,  be  material,  are  irrelevant, 
and,  on  proper  application  to  the  court,  will 
be  stricKcn  out.  CahUl  v.  Palmer,  17  Abb. 
196.  In  any  case  where  the  allegations  of  a 
pleading  are  pertinent  to  the  controversy, 
their  sufficiency  cannot  be  tested  in  any  other 
manner  than  by  demurrer,  or  at  the  trial  of 
the  cause.  Carpenter  v.  Bell,  1  Rob.  71 1 ;  *S.  C. 
19  Abb.  258.  But,  in  Smith  v.  Countryman, 
30  N.  Y.  (3  Tiff.),  655,  it  is  held  that  the 
judge  has  no  power  to  strike  out  pleadines  on 
the  trial.  All  objections  to  the  pleadingB 
should  be  decided  before  the  circujt. 
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d.  Ciroamstanoes,   mitigating.  7- 

Where  mitigating  circumstances  are  set  up  in 
an  action  for  libel,  they  will  not  constitute  a 
defense  under  §  160  of  the  Code.  Where  the 
precise  nature  of  the  defense  is  not  clear,  such 
statements  are  to  be  regarded  as  a  mere 
notice.  Maretzek  v.  CaulaweU^  2  Rob.  715; 
S.  C.  19  Abb.  35;  Smth  t.  Trqfttm,  3  Rob. 
709. 

e.  Appeal  firom  the  order—stay.— 

Where  an  order  requiring  a  pleading  to  be 
more  definite  and  certain,  is  appealed  from, 
the  proper  method  of  suspending  the  opera- 
tion of  the  order  pending  the  appeal,  is  to 
move  for  a  stay  of  proceedings,  not  by  an  ex- 
tension of  the  time  for  an  amendment.  Culver 
V.  HoUistery  17  Abb.  405 ;  8.  C.  29  How.  479. 

/.   Circumstances  aggravating.— 

Where  an  action  was  commenced  for  mali- 
cious prosecution,  averments  of  aggravating 
circumstances  were  held  not  to  be  redundant. 
BroMeman  v.  Brandt,  10  Abb.  141. 

g.  Mitigation  of  damages.— In  an  ac- 
tion for  breach  of  promise  of  marriage,  Harris, 
J.,  heU  that  it  was  improper  for  the  defend- 
ant  to  allege  any  improper  or  criminal  con- 
duct on  the  part  of  the  plaintiff  in  mitigation 
of  damages.  The  Code  does  not  authorize 
such  facts  to  be  pleaded,  nor  could  they  be 
under  the  former  practice.  Smith  v.  Waite, 

7  How.  227.    See  §  165,  post,  p. ;  also. 

Bast  T.  Harris,  12  Abb.  446 ;  and  Benedict  v. 
Seymour,  6  How.  298,  303. 


h.  Prolixity. — Mere  prolixity  does  not 
furnish  a  sufficient  ground  for  striking  out 
matter  objected  to.  Warrin  v.  Strulker,  11 
N.  Y.  Leg.  Obs.  94. 

t.  The  rule. — The  rule  in  striking  out  re- 
dundant matter  under  this  section  of  the  Code 
is,  '*  that  unless  it  is  clear  that  no  evidence  can 
properly  be  received  under  the  allegations 
objected  to,  they  will  be  retained  until  the 
trial.  FoUett  v.  JewiU,  11  N.  Y.  Leg.  Obs. 
193 ;  2  Liv.  Law  Mag.  189. 

j'  Il\)unction. — It  is  no  sufficient  answer 
to  a  motion  to  strike  out  irrelevant  or  redund- 
ant matter  from  a  complaint,  that  such  mat- 
ter was  inserted  solely  for  the  purfK>6e  of  en- 
abling the  plaintiff  to  obtain  an  mj  unction. 
Putnam  Y.  Putnam  2  Code  R.  64. 

k.  An  example. — In  Hunter  t.  PaweU, 
15  How.  221,  the  second  count  of  the  com- 
plaint was  stricken  out  as  indefinite,  irrelev- 
ant, hypothetical,  argumentative  and  uncer- 
tain, because  it  set  forth  no  specific  cause  of 
action. 

I'  New  matter. — SHAyiLAND,  J.,  in 

Otis  V.  Boss,  8  How.  195,  says:  "I  have 
doubts  whether  this  section  (160)  has  rela- 
tion to  defenses  which  consist  in  bare  de- 
nials of  the  plaintiff's  allegations,  and  am 
inclined  to  think  it  should  be  limited  in  its 
application  to  defenses  of  new  matter  con- 
tained in  an  answer ;"  and  the  same  is  true 
with  regard  to  demurrers.  Smith  v.  Brown,  6 
How.  383. 


III.  Indefinite  ob  Uncertain. 


a.  Judgment— prima  &oie  oonolu- 

SiTe. — Prima  facie,  a  judgment  in  favor  of  a 
party  beloi^  to  him,  whether  it  be  for  costs 
alone,  or  for  debt,  or  damages  and  costs ;  and 
it  might  follow  under  a  rigid  system  of  plead- 
ing, that  this  prima  facie  conclusion  roust 
continue  until  the  pleader  should  show  how 
and  by  what  means  a  transfer  of  this  right 
was  made,  so  as  to  justify  a  different  conclu- 
sion. Under  such  a  system  the  answer  would 
be  frivolous,  because  it  does  not  show  facts 
sufficient  to  change  the  prima  facie  conclu- 
sion of  law.  The  fault  is  uncertainty,  not 
insufficiency,  and  the  proper  remedy  is  by 
motion  to  have  it  made  more  definite  and  cer- 
tain. Martin  v.  Kanouse,  11  How.  568 ;  S.  C. 
2  Abb.  327 ;  also,  Eno  v.  Woodwarth,  4  N.  Y. 
(4  Comst.),  249,  253. 

b.  Quantity. — It  is  rarely  necessary  that 
allegations  with  regard  to  quantity  be  made 
(or,  if  made,  that  they  be  strictly  be  proved), 
unless  the  subject  of  the  averment  be  a  record, 
a  written  instrument,  or  an  express  contract. 
Van  Bensselaer  v.  Jones,  2  Baro.  643. 

c.  Names  of  parties.— If  the  pleader 
omits  the  christian  name  of  parties  in  tiis  pa- 
pers (without  the  averment  of  ^cuse,  which 
is,  that  the  name  is  not  known  to  him,  and 
that  he  cannot  ascertain  it),  the  pleadings  will 
be  indefinite  and  uncertain.  Applemans  v. 
Blanche,  14  Mees.  k  Wels.  154 ;  Esdaile  v. 
Madean^  15  id.  277.    The  averment  of  ex- 


cuse is  not  traversable,  and  it  is  necessary, 
in  order  to  show  that  the  pleadines  hav« 
been  made  as  certain  as  possible,  id.    See, 

also,  §  175,  post,  page ;  and  complaint, 

ante^  page  185. 

d.  Time. — ^Where  it  is  sought  to  show 
that  a  particular  allegation  of  fact,  set  forth  in 
a  pleading,  occurred  after  some  other  specified 
event  had  occurred,  it  will  be,  in  most  cases, 
sufficient  to  state,  "that  such  fact  occurred 
after  such  other  event."  Martin  v.  Kanouse,  2 
Abb.  331;  Kdhffg  v.  Baker,  15  id.  287; 
Broum  v.  Harmon,  21  Barb.  510 ;  Beeslei^  v. 
Do/jey,  6  Bing.N.C.  37.  An  averment,  "  that 
the  complainants  had  not  been  in  a  situation 
to  call  the  guardians,  or  their  representatives, 
to  an  account ;"  Bertine  v.  Varian,  1  Edw. 
Ch.  R.  343 ;  or,  "  that  plaintiff  was  not  ad- 
vised of  fraud  till  long  after;"  Jackson  y.  John- 
son, 5  Ala.  R.  N.  S.  191,  were  held  to  be  too 
indefinite  to  found  an  action  upon.  A  vari- 
ance between  the  complaint  and  proof  on  the 
trial,  in  the  matter  of  the  times  wnen  slander- 
ous  words  were  uttered,  is  wholly  immaterial. 
Potter  V.  Thompson,  22  Barb.  87. 

If  the  time  when  an  event  happened  is  ma- 
terial to  constitute  a  cause  of  action,  it  should 
undoubtedly  be  stated.  The  fact,  without  the 
time,  would  be  insufficient  to  constitute  the 
cause  of  action.  But,  if  the  time  is  immate- 
rial, a  demurrer  will  not  lie  for  omitting  to 
state  it.    The  proper  remedy  is,  to  apply  to 
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the  cotLtt  to  hftye  ihe  picnuiing  made  more 
definite  and  eerUhi.  People  ex  reh  Crane 
V.  Byckr,  12  N.  Y.  (2  Kern.),  433,  439; 
Rev'g  S.  C.  16  Barb.  3^1;  Barnes  t.  MatH- 
sOHy  5  id.  378;  Nash  v.  Browne  18  Law 
Jour.  R.  N.  S.  62 ;  Payn«  ▼.  Banner,  15  id. 
227 ;  Marshall  y.  PowOl,  8  Law  Times,  Q.  B. 
159;  13  Jar.  126. 

If  an  arerment  is  made,  that  there  was  an  of- 
fer of  payment  on  the  |>roper  day,  as  required  in 
a  contract,  and  if  a  different  day  be  stated  un^ 
der  a  videHoetf  it  is  ineonsisient  with  the  pre- 
vious allegation,  and  should  be  rejected  as 
surplusage.  Lester  y.  JeyfeU,  11  N.  Y.  (1 
Kmi.),  460;  Vail  y.  Lewis,  4  Johns.  460; 
Gleason  y.  MeVieker,  7  Cow.,  42;  I^on  y. 
Clark,  8  N.  Y.  (4  SekL),  148;  Ive  y.  BeoU, 
9  Dowl.  Pr.  C.  993 ;  Dnbms  y.  Bemm,  25 
N.  Y.  (11  Smith),  123.  The  court  will  not 
amend  k  pleading  on  the  ground  of  redund- 
anoj ;  if  it  is  objectionable  on  that  account, 
the  matter  ol^eeted  to  must  be  clearly  pointed 
out  by  the  party  aggrieyed,  in  his  notice  of 
motion,  in  ordar  that  the  court  may  at  once 
see  what  it  is.  Bryant  y.  Bryant,  2  Rob.  612. 
In  an  action  for  the  wrongful  conversion  or 
taking  of  personal  property,  it  is  not  ensential 
to  aver  the  time  of  Uking,  provided  the  tak- 
ing occurred  before  the  action  is  brou^t. 
Bryant  v.  BtyofU,  2  Rob.  612. 

The  pleadmg  alleged  that  the  plaintiff 
*'  afterwards,  to  wit :  on  the  18th  day  of  De- 
cember, 1843,"  paid  the  said  judgments.  Such 
statement  in  the  complaint  does  not  confine 
the  plaintiff  to  that  day.  The  time,  as  a  mat- 
ter of  pleading,  is  immaterial,  and  he  might 
have  alleged  any  time  after  the  recovery  of 
the  judgments,  and  have  proved  the  true  time. 
Lyon  V.  Clark,  8  N.  Y.  (4  field.),  148,  157 ; 
Dubois  v.  Beaver,  25  N.  Y.  (II  Smith), 
123 ;  Aff'g  S.  0.  34  Barb.  547,  sub  nom. 
Belyea  v.  Beaver.  An  action  was  commenced 
by  the  indorsee  of  a  note,  payable  on  a  day 
certain ;  the  complaint  alleged  that  said  note 
was  transferred  on  or  about  the  12th  day  of 
February,  which  was  subsequent  to  the  date 
of  its  maturity ;  hM,  that  there  being  no 
evidence  as  to  time,  the  defendant  might  prop- 
erly repose  oa  the  allegation  in  the  complaint 
on  that  subject,  and  claim  the  benefit  of  a 
payment  to  the  payee  before  that  time.  The 
time  stated  in  a  pleading  is,  in  many  cases,  not 
material ;  in  other  words,  it  may  be  departed 
from,  and  evidence  given  of  the  true  time  on 
the  trial ;  but  allegations  in  the  matter  of  the 
happening  of  an  event,  as  are  iJl  other  alle- 
gations, are  evidence  against  the  party  making 
them  as  his  admissions.  Andrews  v.  Cfiad- 
hawme,  19  Barb.  149.  Several  English  cases 
hold  that  it  is  not  necessary  to  allege  the  time 
when  an  event  happened  in  pleading;  e.  g.,  it 
was  held  sufficient  where  a  declaration  made 
profert  of  letters  testamentary,  but  did  not 
give  the  date  of  the  granting  of  the  letters. 
Hughes  v.  TTi/Ziams,  2  Cr.  M.&  R.  331;  S.C. 
5  Tyrw.  1104.  Also,  that  it  is  not  necessary  to 
all^e  the  day  on  which  the  plaintiff  was  eject- 
ed, nor  that  on  which  possession  was  recovered 
by  him,  in  aii  action  for  trespass  for  meme 


profits.  life  v.  9coU,  9  Dowl.  P.  C.  998.  the 
same  is  true  in  an  action  for  goods  sold,  etc., 
and  the  time  of  the  sale  was  omitted.  Lane  v. 
Thelwell,  3  Cr.  M.  4^  W.  140;  id.  1  Tyr.  & 
G.  352;  id.  4  Dowl.  705.  See,  however,  m 
this  connection,  Blanehard  v.  Strait,  8  How. 
83,  where  a  complaint  was  held  to  be  "mani- 
festly indefinite  snd  uncertain,"  which,  among 
other  things,  omitted  to  state  the  time  when 
goods  were  soM  and  delivered. 

e.  Value. — Allegations  in  the  complaint, 
with  reference  to  value,  are  not  traversable, 
and  proof  of  them  only  goes  to  the  measure 
of  damages.  Connoss  v.  Meir,  2  £.  D.Smith, 
314;  Hackett  v.  Bichards,  3  id.  13;  S.  C. 
Rev'd  on  other  grounds,  13  N.  Y.  (3  Kern.), 
138;  Woodruff  v.  Cook,  25  Barb.  505.  In 
this  case  it  is  held,  that  where  the  complaint 
alleged  the  value  of  property  to  be  about  Vl30, 
that  the  defendant  would  not  be  precluded 
from  showing  its  true  value  on  the  trial,  not- 
withstanding he  did  not  controvert  it  in  his 
answer.  See,  however,  in  this  connection. 
Archer  v.  Boudinet,  1  Code  R.  N.  8.  372; 
Gregory  y.  Wright,  11  Abb.  417;  Holmes  v. 
Hodgson,  8' Moore,  379;  BerUe  v.  Pickering, 
4  Burr,  245 ;  Scott  v.  Jones,  4  Taunt.  865 ; 
Phillips  V.  Jones,  19  Law  Jour.  Q.  B.  374. 
In  an  action  for  services,  or  for  goods  sold,  the 
allegation  of  the  value  thereof  is  material, 
and  an  answer,  embracing  a  denial  of  such  al 
legation,  cannot  be  stricken  out  as  sham. 
Gregory  v    Wright,  11  Abb.  417. 

/.  Plaoe. — ^It  is  sometimes  of  great  im- 
portance that  the  place  where  an  act  was 
done,  or  was  to  be  done,  should  be  definitely 
stated  in  a  pleading ;  e.  g,,  a  contract,  which 
by  the  laws  of  this  State  was  void,  was  sought 
to  be  enfbrced  in  its  courts.  Held,  that  the 
plaintiff  must  aver  and  prove,  first,  the  place 
where  the  contract  was  made;  and  second, 
that  b^  the  laws  of  the  plaoe  where  it  was 
made,  it  was  authorized  and  valid.  TAolcAer 
V.  Morris,  11  N.  Y.  (1  Kern.),  437,  440. 
And  it  is  a  general  rule  of  pleading,  that  if 
the  matters  alleged  are  local  in  their  nature, 
the  allegation  of  place,  and  proof  of  it,  is 
material,  and  of  tlie  substance  of  the  issue. 
VermUya  v.  BeaUy,  6  Barb.  430;  Steph.  PI. 
288;  Beach  v.  Bay  State  Steamboat  Co.  18 
How.  335;  30  Barb.  433;  10  Abb.  71,  sub 
nom.  Bweh  v.  Bay  State  Co.  The  authorities 
and  precedents  are  to  the  point,  that  if  a  con* 
tract  has  been  made,  by  which  one  party 
agrees  to  sell  and  deliver  at  a  place  specifieilj 
and  the  other  agrees  to  receive  and  pay,  it  is 
absolutely  indispensable  to  a  good  complaint, 
that  an  averment  be  made  by  the  purchaser 
of  a  readiness  and  willingness  to  receive  and 
pay  at  the  specified  place,  in  case  be  sues  for 
a  non-delivery.  Clarke  v.  Dales,  ^  Barb.  65. 
Semble,  that,  as  in  this  case,  the  complaint  al- 
leges on  the  part  of  the  plaintiff,  his  general 
readiness  to  perform  his  part  of  the  contract, 
that  this  would  imply  his  willingness  and 
ability  to  perform,  at  the  place  mentioned, 
and  that  the  pleading  could  not  be  demurred 
to  on  the  ground  that  it  did  not  6tato  facti 
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sufficient  to  conaiitate  a  cmim  of  action,  tha 
defendant  would  probably  be  entitled  to  move 
to  have  the  complaint  made  more  definite  and 
certain,  by  calling  upon  his  adversary  to  state 
specifically,  whether  or  not  he  intended  to  al- 
lege a  willingness  to  perform,  at  the  place 
mentioned  in  the  contract,  id.  The  omission 
to  allege  a  time  and  place  in  describing  an  act 
set  forth  in  a  pleading,  is  not  an  available  ob- 
jection, it  cannot  be  demufred  to,  nor  will  it 
render  the  pleading  void.  Carpenter  v.  Brawn^ 
6  Barb.  150;  Beach  v.  Bay  State  Steamboat 
Co.  IB  How.  335 ;  S.  0. 30  Barb.  433 ;  10  Abb. 
71,  sub  nom.  Beach  y .  Bay  State  Co. ;  Ryctlls  ▼. 
Bramati^  I  Ex.  ch.  734 ;  S.  C.  5  D.  &  L.  753. 

0.  Soandalous  matter.— It  is  clearly 

within  the  power  of  the  oourt  to  afford  pro- 
tection to  the  feelings  and  charaoier  of  suitors, 
by  causing  to  be  stricken  out  matter  clearly 
scandalous.  BowmaH  T»  ShMon^  5  Sandf. 
660 ;  Carpenter  t.  West,  5  IIow.  53 ;  Musshm 
V.  Clark,  17  Abb.  188 ;  (  469,  post,  page 

If  portions  of  an  affidavit  are  scandalous, 
they  will  be  stricken  out,  on  motion.  Opdyke 
t.  MarhU,  18  Abb.  266, 375 ;  S.  0. 44  Barb.  64. 
In  such  an  affidavit  the  proper  remedy  is,  not 
to  strike  out  the  objectionable  part,  but  the 
affidavit  should  be  suppressed  entirely ;  and 
it  is  proper  to  wait  until  the  paper  is  offered 
to  be  read,  before  making  the  motion  to  have 
It  suppressed.  Id.  375 ;  A  Barb.  64. 

When  the  matters  Set  forth  in  moving  pa^ 
pers  have  a  tendency  to  depreciate  the  judges 
who  gave  judgment  in  an  action,  such  matters 
will  oe  stricken  out  as  fatelevant,  imperti* 
nent  And  scandalous;  and  this,  by  direction 
of  the  court,  without  a  motion.  People  v.  AU 
hany  and  Susquehanna  B.  B.  39  How.  49 ;  8. 
0.  8  Abb.  N.  S.  122 ;  S.  0.  Aff 'd,  2  Lans.  459. 

If  the  matters  in  controversy  are  better 
known  to  the  opposite  party  than  to  the 
pleader,  lesS  defintteness  and  certainty  will  be 
required.  Stephen's  P\.  370. 

h.  Bill  of  );>artictdajrs. — The  allegations 

of  a  complaint  were  as  follows :  that,  on  a 
day  named,  the  defendants  were  the  agents 
of  the  plaintiff;  that,  as  such,  they  received 
from  a  party  whose  name  was  specified,  cer- 
tinn  sums  of  money,  amounting  to  a  giv^i 
sum ;  and  also  averred  that  payment  had  been 
demanded  and  refused ;  held^  sufficiently  de- 
finite and  certain ;  and  that  if  the  defendants 
wished  further  information  as  to  the  items 
of  account,  their  remedy  W^as  to  seek  it  by 
biU  of  particulars.  Sloman  r*  Schmidt,  8 
Abb.  5. 

t.  Defendants  poeseastng  equal 

knowledge.— -The  complaint  set  forth  the 
whole  assi^ment,  and  the  circumstances  un- 
der which,  it  was  nude,  and  then  alleged  that 
it  was  fraudulent  and  void  on  its  lace ;  hM^  to 
be  sufficiently  definite  and  certain;  that  no 
allegation  need  be  added,  giving  a  reason  why 
it  was  fraudulent  and  void,  as  the  defendants 
were  well  aware  of  all  the  facts.  Hcutmye  v. 
Thurston,  18  How.  530 ;  S.  G.  10  Abb.  418« 
The  present  practice  follows  the  common  law 
in  this  respect.  See  Stephen's  Pi.  370 
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j.  Heirshi]^.— Where  the  jMniiff  alleges^ 
in  his  complaint,  that  he  is  heir,  he  is  re- 
quired to  aver  and  establish  his  pedigree,  and 
ail  the  facts  by  which  he  claims  he  became 
heir;  but  it  is  sufficient,  in  case  he  wishes  to 
establish  heirship  in  his  opponent,  to  allege  it 
without  any  addition.  St.  John  v.  Norihrup^ 
23  Barb.  26;  BMhards  v.  Edich,  17  id.  270. 

A.  AfiBignnient.'-^Nor  is  it  necessary  to 
aver  how  an  adversary  became  assignee ;  it  is 
sufficient  to  state  that  he  is  so,  and  that  he 
is  well  acquainted  with  all  the  facte.  Norton 
T.  VultM,  1  Hall,  384. 

I.  Kinship. — it  is  not  »  sufficient  aver- 
ment, when  *  party  contesting  a  will,  asserte 
"that  he  is  nearer  of  kin  to  the  deceased 
than  any  other  person  residing  in  the  United 
States;"  he  should  set  forth  his  pedigree^  and 
show  how  he  was  related  to  the  deceased. 
Put)lie  Admmistraior  y.  Watts,  1  Paige,  S49. 

m.  Insurance. — In  an  action  to  recover 
on  a  policy  of  insurance,  the  complaint  averred 
the  names  of-  the  insurers  and  the  insured,  * 
description  of  the  property  covered,  and  also 
the  amount ;  held  to  be  H  sufficient  d^cription, 
when  it  is  remembered  that  the  instrument  is 
in  the  possession  of  the  defendant,  and  any 
Infbfmation  he  desired  might  be  derived  from 
it.  NeUis  v.  De  Forest,  16  Barb.  01. 

n.  Remedy  for  irrelevant  or  indefi- 
nite pleadings.— The  Code,  §  150,  author- 
izes a  defendant  to  set  forth  as  many  defenses 
as  he  may  have.  Is  there  any  express  pi^ 
vision  of  law  authorizing  courte  to  strike  out  a 
defense  pleaded  merely  on  the  ground  of  incon- 
sistency? Bryant  v.  Bryant,  2  Rob.  612. 
The  pleading  must  show  on  ite  face  the  matters 
charged  to  oe  indefinite  and  uncertein,  and 
only  such  wilt  be  corrected  on  motion. 
Broion  v.  Southern  Michigan  B.  B.  Co.  6 
Abb.  237. 

New  matter,  embraced  m  an  answer  as  a 
defense,  if  sham  or  irrelevant,  is  to  be  stricken 
out  on  motion.  New  matter  not  set  up  as  a 
defense  is  to  be  demurred  to.  Smith  v. 
Countryman,  30  N.  Y.  (3  Tiff.),  655.  An 
entire  pleading  cannot  be  stricken  out  under 
this  section.  Fasnacht  v.  Stehn,  5  Abb.  N.  S. 
338 ;  S.  G.  53  Barb.  650 ;  Collins  v.  CoggiU, 
7  Rob.  81.  Nor  can  the  complaint  be  dis- 
missed upon  the  trial  for  uncerUinty,  irrele* 
vancy  or  redundancy.  Simmons  v.  Mdridge, 
19  Aob.  296.  An  omission  to  move  to  have  a 
pleading  made  definite  and  cerUtn,  or  to  have 
irrelevant  and  redundant  matter  in  the  com- 
plaint stricken  out,  will  be  taken  as  an  ad« 
mission  that  the  party  is  prepared  to  meet 
the  charges  against  him.  (}uiintardY.  NewUm, 
6  Rob.  72. 

If  a  pleading  is  sought  to  be  made  more 
definite  and  certain,  or  to  strike  from  it  any 
matter  under  this  section,  the  remedy  is  not 
by  demurrer;  it  should  be  done  hf  motion. 
Martm  r.  Kanouse,  11  How.  567 ;  S.  0.  8 
Abb.  327 ;  Otaham  r.  Camman,  5  Duer,  607 ; 
S.  G.  13  How.  360;  HarUno  t.  Hamilton,  6 
id.  475 ;  Nichoii  v.  Jones^  id.  368;  Bsment  r. 
Wi$mr^  I  Oode  R.  N.  8.  143;  Mmodl  t. 
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Frazer,  id!  270;  S.  C.6  How.  221;  8edey  y. 
EngeU,  13  N.  T.  (3  Kern.),  542 ;  Bank  ofBH^ 
ish  Niyrth  America  v.  Sui/dam,  6  How.  379 ;  S. 
0.  1  Code  R.  N.  S.  325 ;  Fry  ▼.  Bennett,  id. 
238  (247) ;  S.  0. 5  Sandf.  54 ;  9  N.  Y.  Leg.  Obs. 
330;  S.  C.  Aif'd,  6  N.  Y.  (2  Seld.),  209.  It 
is  not  a  good  ground  of  demurrer  to  show  that 
there  are  matters  of  irrelevancy  in  an  answer. 
Watmm  y.  Hm9on,  1  Duer,  242 ;  S.  G.  Aff 'd, 
14  N.  Y.  (4  Kern.),  60,  sub  nom.  Drummond 
y.  Husson.  Where  the  defendant  has  a 
right  to  be  informed  by  the  complaint,  of 
piuiicular  facts  with  regard  to  matters  men- 
tioned  in  it,  his  remedy  is  by  motion,  under 
this  section  (160J).  A  demurrer  will  not 
reach  such  a  defect,  the  complaint  being 
good  in  substance.  Spies  y.  Acceseary  Tran^U 
Company y  5  Duer,  662 ;  Smith  y.  Greenin^  2 
Sandf.  702.  The  question  on  demurrer  is, 
wliether  a  cause  of  action  is  set  forth  in  the 
pleadings,  and  not  whether  it  contains  redun- 
dant matter.  Hammond  y.  Hudson  River 
Iron  and  Machine  Co,  20  Barb.  386;  Ches- 
brough  y.  New  York  and  Erie  R,  B.  Co.  26 
id.  9;  Meyer  y.  Van  Collem,  28  id.  230;  S. 
C.  7  Abb.* 222.  When  a  special  damage  b  al- 
l«*ged,  and  the  allcKations  are  not  sufiBciently 
specific,  the  defendant  cannot  raise  the  ques- 
tion on  demurrer ;  he  must  proceed  under  this 
section,  by  motion.  Hewitv,  Mason,  24  How. 
366;  Linden  y.  Graham,  1  Duer,  670;  S.  C. 
11  N.  Y.  Leg.  Obs.  185 ;  Lee  Bank  y.  Kitch- 
ing,  11  Abb.  435;  S.  G.  7  Bosw.  664;  ante, 
p.—. 

It  is  clearly  established  that  an  entire  plead- 
ing cannot  be  stricken  out,  for  the  reason  that 
both  parties  would  be  in  court  without  the 
power  of  proceeding  in  the  action,  until  spe- 
cial relief  should  be  granted.  Benedict  y.  Dake, 
6  How.  '652;NichoU  y.  Jones,  id.  355;  HuU 
V.  Smith,  8  id.  149;  S.  G.  1  Duer,  649 ;  How- 
ell V.  Knickerbocker  Life  Ins.-  Co.  24  How. 
475 ;  Blake  y.  Eldred,  18  id.  240.  fb  is  too 
late  after  the  trial  has  commenced  to  object 
that  the  pleadings  are  indefinite  or  uncertain. 
Farmers*  and  Citizen^  Bank  of  Long  Island 
y.  Sherman,  6  Bosw.  181;  S.  G.  Aff'd,  33  N. 
Y.  (6  Tifi".),  69 ;  29  How.  573 ;  Martin  y. 
Kanouse,  2  Abb.  331. 

A  motion  to  strike  out  such  parts  of  a  plead- 
ing as  may  be  objectionable  on  this  account, 
is  substituted  under  the  present  practice  for 
the  special  demurrer  which  prevailed  before 
the  Godc.  Kellogg  y.  Baker,  15  Abb.  286; 
Lee  Bank  y.  Kitching,  11  id.  435;  S.  G.  7 
Bosw.  664.  Motions  of  this  nature  are  not 
to  be  encouraged,  unless  it  is  manifest  to  the 
court  that  it  would  be  to  the  prejudice  of  the 
party  answering,  to  gufler  the  objectionable 
matter  to  remain.  Moiony  y.  Dows,  15  How. 
261 ;  S.  0.  AfTd,  2  Hilt.  247.  Unless  the 
opposite  part^  is  clearly  aggrieyed,  or  the  re- 
cord is  manifestly  encumbered,  the  matters 
will  be  allowed  to  remain.  Clark  y.  Hartcood, 
8  How.  470 ;  White  y.  Kidd,  4  id.  68;  S.  G.  2 
Gode  R.  47;  Hynds  y.  Griswold,  4  How.  69 ; 
S.  G.  2  Gode  B.  47 ;  Harlow  y.  Ham/Uton,  6 
How.  475 ;  Brockelman  y.  Brandt,  10  Abb. 
141 .    See,  ho  weyer,  as  holdiiig  to  the  ooatnry, 


Carpenter  y.  West,  5  How.  53 ;  Isaac  y.  VeU 
loman,  3  Abb.  464;  Bensselaer  dt  Washington 
Plank  Road  Co.  y.  Wetsel,  6  How.  68 ;  S.  G. 
1  Gode  R.  N.  S.  404;  Stewart  y.  Bouton,  6 
How.  71.  The  rule  is  well  laid  down  in  Mar^ 
tin  y.  Kanouse,  2  Abb.  330,  Mitchkll,  J.: 
"  If  the  matter  cannot  be  made  the  subject  of 
a  material  issue,  or  affect  the  question  of  an 
ini unction  or  costs,  or  other  relief  to  be  grant- 
ed, and  embarrasses  the  opposite  party  and 
the  court,  it  has  no  business  in  the  pleading, 
and  ought  not  to  be  left  there."  The  best 
place  for  determining  the  question  as  to  what 
IS  material  and  pertinent  to  the  case,  is  at  the 
circuit ;  if,  however,  an  allegation  in  a  plead- 
ing will  not  in  any  event  prejudice  the  oppo- 
site party,  it  is  far  better  not  to  occupy  the 
time  of  the  court  with  motions  to  strike  it 
out.  id.  See,  in  this  connection,  Farmer^ 
and  Citizens^  Bank  of  Long  Island  v.  Sher- 
man, 6  Bosw.  181;  S.  G.  Aff'g  33  N.  Y.  (6 
Tiff.),  69 ;  29  How.  573. 

o.  Ezamides  of  anoertain  or  indefl- 

Xlit6  allegations. — ^That  plaintiff  was  duly 
appointed  receiver.  White  v.  Joy,  13  N.  Y.  ^3 
Kern.),  83,  86;  GiUett  y.  Fairchild,  4  De- 
nio,  83.  That  the  defendant  had  made  re- 
peated acknowledgments.  Bloodgood  v.  Bruen, 
8  N.  Y.  (4  Seld.),  362.  That  the  plaintiff  is 
indebted  on  account  of  previous  transactions. 
Eno  v.  Woodworth,  4  N.  Y.  f  4  Gomst.),  249 ; 
S.  G.  1  Gode  R.  N.  S.  262;  Wigginsy.  Gans, 
3  Sandf.  738 ;  S.  G.  1  Gode  R.  N.  S.  117. 
The  words,  "  a  large  sum,"  without  reference 
to  any  particular  amount.  Heywood  v.  The 
CUy  of  Buffalo,  14  N.  Y.  (4  Kern.),  534,  544. 
That  the  defendants  "covenanted,^'  how? 
AusHn  v.  Searing,  16  N.  Y.  (2  Smith),  112, 
122.  That  the  award  was  duly  made  by  the 
referees.  Everard  v.  Patterson^  6  Taunt.  625 ; 
S.  G.  2  Marsh.  304.  That  plaintiff  was  duly 
appointed  administrator.  Beach  v.  King,  17 
Wend.  198.  That  the  act  was  done  in  a  sus- 
picious manner.  Mure  v.  Kaye,  4  Taunt.  34. 
Or  according  to  statute.  Walker  v.  Maxwell, 
1  Mass.  104.  Or  contrary  to  statute.  Smith 
v.  Lockwood,  13  Barb.  209.  That  by  virtue 
of  a  certain  writ  or  other  warrant,  etc.  1 
Saund.  298,  n.  1.  Or  that  the  act  was  done 
in  due  course  of  law.  Currie  v.  Henry,  2 
Johns.  437.  That  he  was  compelled  to  pay 
by  a  court  of  competent  jurisdiction,  without 
stating  what  court.  Packard  v.  Hill,  7  Gow. 
442 ;  Patton  v.  Foote,  1  Wend.  209.  That 
the  plaintiff  is  indebted  on  account  of  other 
necessary  chaiiges.  Baker  v.  Thorold,  1 
Saund.  47.    That  defendant  was  bound  to  re- 

Sir.  Casey  y.  Mann,  5  Abb.  91 ;  S.  G.  14 
ow.  163,  sub  nom.  Corey  v.  Mann ;  6  Duer, 
679.  Tliat  a  ship  was  seised  as  prize.  Beak  v. 
TyrreU,  Garth.  31.  That  the  instrument  upon 
which  the  action  was  commenced  has  become 
void.  Leufis  v.  Preston,  1  Show.  290;  Skin- 
ner, 303.  That  a  party  has  been  guilty  of  con- 
tempt, as  well  by  acts  as  by  woids.  Collet  v. 
Shrewsbury,  2  Leon.  34.  Or  that  he  did  not 
detain.  Rex  v.  Winton,  5  Term  R.  89. 

In  an  action  on  a  promissory    note,   an 
ayerme&t  in  the  anawer,  that  the  note  be* 
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longed  to  another  person  than  the  plaintiff, 
was  stricken  out.  Arrangoiz  v.  Frcuser,  2 
nut.  244. 

That  defendant  had  failed  to  fulfill  his  obli- 
gations, was  held  to  be  a  statement  of  no  more 
efiect  than  if  it  had  been  pleaded,  that  a  con- 
tract had  been  broken,  or  that  plaintiff  was 
entitled  to  judgment,  no  question  of  fact  being 
involved.   Van  Schaick  v.  Winne,  16  Barb.  95. 
So  of  St  itements  that  each  plaintiff  is  a  creditor 
in  the  sum  of  9100  and  upwards.  Graf^  v.  Ken- 
doll,  5  Bosw.  666 ;  S.  C.  10  Abb.  66 ;  343  (n.) 
That  "  A.  B."  is  a  creditor  on  several  prom- 
issory notes  of  said  firm.  id.    That  services 
and  materials  were  done  and  supplied,  at  the 
•  times,  and  about  the  matters,  and  at  the  prices 
specified,  in  an    account  already    delivered. 
Farcy  v.  Lee,  10  Abb.  143.    That  the  judg- 
ment obtained  in   "0.  A   B.V  name,    be- 
longs to  the  plaintiff.  Martin  v.  Katwusey  11 
How.  667;    S.  C.  2  Abb.  327.    So  where 
the  plaintiff  averred  that  he,   at  their  (de- 
fendants') request,  rendered  other  services, 
as  ajgent,  for  which  he  is  entitled  to  have,  as 
a  fair  reward,  fifty  dollars  ;  and  also  for  work, 
labor,  and  services  done,  and  material  fur- 
nished byplaintiff, for  defendant.  Cfieshrough 
V.  New  York  and  Erie  R.  B.  Co,  13  How. 
657;  S.  C.  26  Barb.  9.    That  it  appears  on 
the  face  of  the  complaint,  that  certain  persons 
ought  to  be  parties,  and  that  a  complete  deter- 
mination of  the  action  could  not  be  had  with- 
out their  presence.   Gassett  v.   Crocker,  10 
Abb.  133.    Admitting  the  fact,  but  denying 
that  it  was  of  the  aggravated  nature  or  exteni 
itatod,  hdd,  not  to  constitate  an  issue.  Lane 
V.   GUberfy  9  How.  150;    Schnaderbeck  v. 
Worth,  8  Abb.  37. 

Where  a  sub-contractor  sought  to  enforce  a 
mechanic's  lien,  and  failed  in  his  complaint  to 
show  his  contract  with  the  contractor  to  be, 
in  all  respects,  identical  with  that  made  be- 
tween the  owner  and  contractor,  Jield,  to  be 
indefinite.  Broderick  v.  Boyle,  I  Abb,  319. 
Where  certain  letters  are  relied  upon  as  em- 
Wying  a  contract,  they  should  be  referred 
to,  and  not  set  out  at  length,  in  the  pleadinz. 
Dibhleev.  CorheU,  5  Bosw.  202;  S.  0.  9  Abb. 
'Wl.  Crippek,  J.,  gives  as  his  opinion, 
"that  the  common  counts,  under  the  former 
rystem  of  pleading,  are  not  sufficiently  defin- 
ite and  certain  to  be  adopted  under  the  Code." 
Blanchard  v.  Strait,  8  How.  85.  See,  also. 
Wood  V.  Anthony,  9  id.  78 ;  Eno  v.  Wood- 
worth,  4  N.  Y.  (4  Comst.),  249;  S.  C.  1  Code 
R.  N.  S.  263;  AUen  v.  Patterson,  7  N.  Y. 

£Seld.),  479;  Dows  v.  Hotchkiss,  10  N.  Y. 
g.  Obs.  281.  The  addition  of  the  words, 
"duly,"  "UwfuUy,"  "sufficiently,"  will  not, 
%i  any  respect,  avail  to  render  a  fact  more 
sertain,  that  has  been  imperfectly  or  insuf- 
ficiently set  forth  in  a  pleading.  Van  Ness  v. 
Hamxltan,  19  Johns..  349.  The  same  is  also 
feme  of  "  certain." 

jp.  Examples  of  irrelavaat  matters. 

In  an  action  for  breach  of  promise  of  mar- 
riage, alleffations  in  mitigation,  that,  between 
the  dl^ed  iHt>mise  aud  the  breach^  the  ooor 


duct  of  the  plaintiff  was  improper,  indecent* 
and  criminal,  cannot  be  embraced  in  the 
answer.  Smith  v.  WaiU,  7  How.  227,  Such 
facts  are  to  be  proved  without  being  pleaded, 
id.  In  an  action  for  malicious  prosecution,  an 
averment  in  the  codiplaint,  tending  to  show 
the  defendant's  motive,  will  not  he  stricken 
out  as  irrelevant.  Brockleman  v.  Brandt,  10 
Abb.  142,  in  which  case  it  was  regarded  as 
an  averment  of  special  injury. 

An  allegation  in  a  complunt,  anticipating 
the  defense  of  the  statute  of  limitations,  in 
these  words,  'Uhe  defendants  have  not  re- 
sided at  any  time  within  six  years  before  the 
commencement  of  this  action  in  the  State  of 
New  York,"  was  stricken  out  as  irrelevant. 
Butler  V.  Mason,  5  Abb.  40.  See,  also,  13  East. 
102,  116;  1  B.  &  P.  98,  102;  2  id.  120,  125; 
Bennett  v.  Executors  of  Pixley,  7  Johns.  249 ; 
I  Saund.  320  (n). 

g.  Motion  under  this  section,  when 
and  how  to  be  made :  when.— Within 

twenty  days  from  the  service,  and  before  the 
pleading  objected  to  has  been  answered  or  de- 
murred to.  New  York  Ice  Co.  v.  North  West- 
em  Insurance  Co.  12  Abb.  74 ;  S.  0. 21  How. 
234;  It  must  also  be  made  before  the  cause 
has  been  noticed  for  trial.  Kellogg  v.  Baker^ 
15  Abb.  287.     If  notice  of  motion  is  served, 
to  strike  out  parts  oi  the  complunt,  the  de- 
fendant will  waive  his  motion,  if  he  serves 
his   answer,  before   such  motion    has  been 
heard.  Goch  v.  Marsh,  8  How.  439.    After 
an   amended  answer  has  been  served,    the 
plaintiff  has  twenty  days  in  which  to  move  to 
have    it    made  more    definite    and    certain. 
Walker  v.  Granite  Bank,  1  Abb.  N.  S.  406. 
The  time  of  answering  and  to  make  such  ap- 
plication as  he  shall  be  advised,  was  extended 
by  a  stipulation,  and  notice  of  motion  to  cor- 
rect the  complaint  was  served  the  same  day ; 
J^eld,  that  it  opented  to  extend  the  time  to 
move  under  this  section.  Lackey  v.  Vander- 
hilt,  10  How.  155.    Obtaining  an  order  for 
time  to  reply,  is  no  objection  to  moving  that 
an  answer  be  stricken  out    as    insufficient. 
But  an  order  extending  time  to  answer,  super- 
sedes a  prior  motion  noticed  to  strike^  out 
portions  of  the  complaint  where  there  is  no 
reservation  in  the  order  of  the  right  to  make 
such  motion.  Marry  v.  James,  34  How.  238 ; 
Bowman  Y.  Sheldon,  5  Sandf.  657;  S.  0.  10 
N.  Y.  Leg.  Obs.  339 ;  MUn  v.  Vose,  4  Sandf. 
660.    But  if  a  cause  has  been  noticed  for  trial 
by  a  party,  he  loses  the  right  of  moving  sub- 
sequently to  have  redundant  matter  stricken 
from  his  adversaries'  pleadings,   under  this 
section  of  the  Code,  Esmond  v.  Van  Benscho- 
ten,  5  How.  44. 

—  how. — The  proper  practice  is  to  move 
for  a  stay  of  proceedings,  and  not  by  an 
extension  of  time  for  an  amendment  pending 
an  appeal  from  an  order  striking  out  parts  of 
a  pleading  as  irrelevant  or  redundant,  or  that 
it  be  made  more  definite  and  certain.  Cuher 
V.  Hollister,  17  Abb.  405 ;  S.  C.  29  How.  479. 
An  order  requiring  a  pleading  to  be  made 
more  definite  and  certain,  may  be  appealed 
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firtlBi.  Arriek^  ir.  JfortiMey,  1  Abb.  K.  S.  439. 
Th«  precise  parts  of  the  pletding  objected  to, 
must  be  pointed  out  by  the  papers  upon 
which  the  motion  is  founded.  Brycmt  t. 
Bryamt,  2  Rob.  612;  Benedict  t.  Dake,  6 
How.  352;  Blake  r.  Eldred,  18  How.  240. 
The  opposing  puty  mast  nise  the  objection 


tbftt  the  motion  is  not  nude  in  ttne ;  and  the 
papers  need  not  show  afflrmatiTely  that  it  is. 
Barber  ▼.  Bennett^  4  Sandf.  705.  Contra, 
Oadt,  J.,  in  Bc^etB  y.  BaM<me,  6  How.  67; 
S.  C.  1  Code  R.  N.  S.  404,  holds  that  thcro 
sliould  be  an  affidavit  showing  that  the  plead* 
ing  was  aerredy  and  when. 


%  161.  [138.]  JudgmenU^  haw  to  be  pleaded. 
In  pleading  a  judgment,  or  other  determination  of  a  conrt,  or  officer  of 
special  jurisdiction,  it  shall  not  be  necessary  to  state  the  facts  conferring  juris* 
diction,  but  such  judgment  or  determination  may  be  stated  to  have  been 
duly  given  or  made.  If  such  allegation  be  controverted,  the  party 
pleading  shall  be  bound  to  establish,  on  the  trial,  the  facts  conferring 
jurisdictibu. 

L   FORKIGK   JttDOMBNTS. 


«•  JnriadiCtiOll.— In  Eoauter  v.  HolUg- 
tar,  10  How.  539,  0.  L.  Allhw,  J.,  remarks : 
**  It  appears  to  be  <H>noeded  that  §  161  of  tho 
Code  does  not  apply  to  foreign  Judgments ;  and 
it  wonld  seem  to  follow,  from  this,  that  a 
general  averment  of  jurisdiction  of  a  foreign 
tribonal  wotild  not  be  snillcient.''  See,  also, 
Barnes  v.  JforrM,  3  Barb.  003;  Ayres  ▼. 
CoviU,  18  id.  260;  Bemeni  y.  Wienet,  1 
Code  R.  N.  S.  143.  Is  h  neeessarr  to  allege 
the  place  where  the  court  was  held  r  Dnydb  • 
inek  ▼.  Clinton  Mutnai  Ins.  Co,  3  Zsib.  279. 

b.  What  the  i>l6ading  must  contain* 

In  an  motion  on  a  judgment  of  a  foreign  court 


of  inferior  jurisdiction,  the  pleadings  must 
set  forth  the  facts,  showing  the  jurisdiction  of 
the  court  over  both  the  subject  matter,  and 
of  the  person ;  e.  or.,  the  complaint  in  such  an 
action  must  set  forth  the  name  of  the  court, 
and  the  venue.  It  must  also  aver  either  gen- 
eral jurisdiction  in  the  court,  or  that  its  juris 
diction  was  sufitciently  extended  to  embrace 
the  action  in  which  the  judgment  in  question 
was  recovered,  and  also  that  the  court  had 
jurisdiction  of  the  person  of  the  defendants. 
McLaughlin  v.  NichoUy  13  Abb.  244.  See, 
however,  Halstead  v.  Black,  17  id.  227,  where 
the  contrary  opinion  is  maintained. 


n.   HoBUfi  JUDOMEMTB. 


«.  Jurifldiotioii* — ^This  section  of  the 
Code  was  ezpresslv  intended  to  alter  the 
common  law  rule,  which  it  abrogated  in  terms. 
In  pleading  any  determination  of  a  court  of 
limited  jurisdiction,  it  is  no  lon^r  necessary 
to  state  the  facts  conferring  jurisdiction,  but 
such  iudgment  or  determination  may  be  sim-^ 
ply  alleged  to  have  been  duly  given  or  made. 
If  that  be  denied,  jurisdiction,  and  all  juris- 
dictional fiicts,  must  be  prov^.  Wheeler  v. 
Dakin,  12  How.  537. 

b.  The  officer.— Under  this  section,  it  is 
lieoessary  to  designate  the  officer  where  the 
determination  was  made  by  an  officer  of  spe* 
cial  jurisdiction.  Cartet  v.  Koezley,  14  Al>b« 
147 ;  S.  C.  9  Bosw.  583. 

c.  Conformity  to  statute.— When  the 

pleader  avails  himself  of  this  section,  the  bet- 
ter practice  is  to  use  the  words  of  the  statute, 
but  it  will  not  vitiate  the  pleading,  if  they  are 
in  substance  the  same.  Hunt  y.  IhUeher,  13 
How.  538. 


d.  Insolvent's  discharge.— In  pleading 

an  insolvent's  discharge,  it  is  sufficient  to  al- 
lege that  the  judgment  or  determination  of  the 
officer  granting  such  discharge,  was  duly  made 
or  given.  Livkigston  v.  OakMnih,  13  Am>.  183. 

e.  By-law. — In  pleading  a  by-law  under 
the  common  law  rule,  a  declaration  which  al- 
leged that  the  by-law  was  *'  duly  made  and 
passed,'*  was  hetd  sufficient.  Wilson  v.  Port 
Mope,  lO  Q.  B.  (Upper  Canada),  R.  406. 
See  §163. 

/  Justices'  judgments.— In  pleading 
a  justice's  judgment,  the  words  entered  or 
perfected,  may  be  equivalent  to  the  words 
made  or  given;  but  the  word  duly  is  most 
essential.  It  can  hardly  be  dispensed  with, 
and  the  terms  of  the  statute  remain  satisfied. 
Sunt  V.  Butcher,  13  How.  538.  See,  how- 
ever, BMoland  V.  FhaUn,  1  Bosw.  44,  where 
it  is  hMlhxX  the  allegation  that  he  had  ''fully 
and  faithfhlly"  performed,  Waid  equivalent  to 
an  allegation  that  he  had  duly  penormed. 


§  16/2*  [139.]  (Am'd  1851.)  Oandittons  precedent,  how  to  6e pleaded. 

In  pleading  the  peiformance  of  conditions  precedent  in  a  contract,  it 
shall  not  be  necessary  to  slate  the  fiicts  showing  such  perftnrmanoe  ;  but  it 
may  be  stated,  generally,  that  the  party  duly  performed  all  the  conditions  on 
his  part ;  and  if  such  all^atioii  be  controvertedi  the  party  pleading  shall 
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be  bcmu^l  to  establiish,  on  the  trial,  the  iacU  showing  such  performance. 
In  an  action  or  defense,  fonnded  upon  an  instrument  for  the  payment  of 
money  only,  it  shall  be  sufficient  for  a  party  to  give  a  copy  of  the  instm- 
ment,  and  to  state  that  there  is  due  to  him  thereon  fi'om  the  adverse  party 
a  specified  sum  which  he  ckims* 


I.   CONSTBUOTION. 


a.  Discretionary.— The  pleidor  may  ex- 
ercise his  discretion  in  ayailing  hims^  (x*  the 
provisions  ^  this  statute.  Mayor,  etc,  of  New 
Yorhy.  Doody,  4  Abb.  129. 

h.  Demand.— The  aUegatkm  thai  a  pre- 
sentment was  dal^  made  and  pavment  duly 
demanded,  is  alleging  facts,  but  whether  they 
were  duly  done  is  a  queatioB  of  law  for  the 
court  to  determine.  The  allegation  omits  % 
most  material  fiu^,  viz. :  that  the  paper  was 
presented  to  the  drawee  and  payment  demand- 
ed of  him.  Graham  y.  iffocaaaa,  6  Duer,  514. 
See,  also,  KeteUas  y.  Myers,  19  N.  .Y  (5 
Smith),  231 ;  S.  C.  3  E.  D.  Smith,  83 ;  Eev^g 
8.  C.  1  Abb.  403;  HwU  y.  IhMier,  13  How. 
538. 

e.  Conditions— parfonoaxioe.— It  is 

not  necessary  to  set  forth  conditions  i^recedent 
U)  a  contract ;  it  is  sufficient  under  thia  s(aetioQ' 


to  ayer  due  performance  of  all  conditions  on 
the  part  of  the  pleader.  Adams  y.  Sherrill,  14 
How.  297 ;  Gay  y.  Paine,  5  How.  109 ;  S.  0 
3  Code  R.  102 ;  Bank  ofOmevar.  GuUek,  8 
How.  51 ;  Bawland  y.  Phaim,  1  Bosw.  43. 

Under  the  Code  of  California,  it  was  held 
mfieient  to  aHeige  that  the  plaintiff  **  fuUy 
performed."  Caltfomia  Steam  Navigation  Co, 
T.  Wri§ht,  6  Cai.  2&8.  UorruAM,  J.,  hOd, 
in  a  ease  which  has  not  been  reported,  that  to 
alleoB  that  the  party  perfermed  without  any 
onaufying  word,  was  aufficient.  The  rule  un* 
doi^btedly  is,  that  under  a  eomplaint  setting 
*Ottt  a  ooatract  and  ayerring  its  perfermance 
by  the  plaintiff,  eyidenee  in  excuse  for  non- 
^erformanoe  is  not  admissiUe.  But  the  plaint- 
iff may  amend  his  oompUint  and  then  ciye  the 
eyidenee.  Hosley  y.  Blade,  28  N.  Y.  (ITiffOi 
443 ;  S.  C.  26  How.  97.  8ee  Z^atkAy  v.  lyfer, 
15HOW.&99;  §17l,jMMt 


II.  How  TO  Pleap  Conditions  Piuocedknt. 


a.  N<m'i)erfonnaaioew— Performance  of 

a  condition  praoedent  must  be  strictly  estab- 
lished, unless  sxcttsed  by  the  other  party,  in 
order  to  entitle  a  party  to  recoyer.  if  he  at- 
tempts to  rely  on  an  excuse  for  non-perfonn- 
anee,  he  most  not  ayer  that  he  has  duly  per- 
Ibraied  the  condition.  If  he  alleges  perform- 
ance, no  eyidenee  of  non-pei^rmanoe  will  be 
permitted.  OoMey  y.  Morton,  11  N.  Y.  (1 
Kern.),  30;  Holmes  y.  Holmes,  9  N.  Y.  (5 
Said.),  625;  Omrvsy  y.Fowhr,  4  Saadf.  665 ; 


S.  0. 10  N.  Y.  Leg.  Obs.  16,  sab  nom.  Oar^ 
rey  y.  Fotder;  Clarke  y.  Crandall,  27  Barb. 
73. 

h.  Promissory  note— xiresentmQ&t. 

In  an  action  against  the  maker  of  a  note,  it  is 
not  neooessary  to  ayer  the  performance  of  a 
condition  precedent;  it  is  snfllcient  if  the 
pleader  set  forth  that  it  was  duly  presented. 
Oety  y.  Penne,  5  How.  107  ;  8.  C.  3  Code  R. 
162 ;  Femer  y.  WiSUams,  14  Abb.  215 ;  S.  0. 
37  Barb.  9. 


UL  Yfusas  THB  Action   is  on  an  iNsnatmENT  fob  the  Payment  of 

Money  only. 


a.  The  principle. — This  section  is  one 
of  the  numerous  exceptions  to  §  142  of  the 
Code.  Where  an  action  is  commenced  on  a 
written  instrument  for  the  payment  of  money 
only,  it  is  sufiBeient  if  a  copy  of  the  instru- 
ment set  forth  that  there  is  due  on  said  in- 
strument to  the  ploider,  and  from  the  defend- 
ant, a  sum  certain,  whi^  is  claimed  by  him. 
The  rule  is  the  same,  whether  the  action  is 
brought  by  the  original  jpsrty,  or  by  an  inno- 
esnt  holder  for  yalne.  Prindle  y.  Cair^iihers, 
15  N.  Y.  (1  Smith),  428 ;  Rey'g  S.  C.  10 
How.  33.  The  case  in  15  N.  Y.  sosUms  The 
Butcher^  and  Drover^  Bank  y.  Jacohson,  24 
How.  204;  S.  C.  15  Abb.  220;  9  Bosw.  595. 
This  rule  is  sustained  in  Boberts  y.  Morrison, 
11  N.  Y.  Leg.  Obs.  60 ;  Gay. v.  Paine,  5  How. 
107 ;  S.  C.  3  Code  B.  162 ;  Bank  of  Geneva 
y.  GuUck^  8  How.  51 ;  Alder  y.  Bloomis^ 


dale,  1  Duer,  602 ;  Woodbury  y.  Backrider,  2 
Abb.  402 ;  Eanney  y.  Swwth,  6  How.  420 ; 
Adams  y.  Sherrill,  U  id.  297 ;  ChappeU  y. 
Bissdl,  10  id.  275 ;  Griswold  y.  Laverty,  3 
Duer,  690;  S.  C.  12  N.  Y.  Leg.  Obs.  316; 
Andrews  y.  As^  Bank,  2  Duer,  629.  The 
principle  is  still  further  sustained  by  KeteUas 
y.  Myers,  19  N.  Y.  (5  Smith),  231,  which  re- 
veraes  S.  C.  3  £.  D.  Smith,  83;  1  Abb.  403. 
This  case  (3  £.  D.  Smith)  was  aupposed  to 
oyemde  Price  y.  McClare,  3  Abb.  253,  and 
this  last  case  afBnned  id.  6  Duer,  e7Q,  sub 
nom.  Price  y.  MeClave;  and  id.  6  id.  544. 
See  Alder  y.  Blo(mingdale,  1  id.  401 ;  A.  C. 
10  N.  Y.  Lqg.  Obs.  363;  Lord  y.  Chees- 
brough,  I  Code  R.  N.  S.  322 ;  S.  C.  4Sandf. 
696;  Marshall  y.  Bockwood,  12  How.  452; 
Bank  of  Geneva  y.  GuUek,  8  id.  51 ;  Cot- 
treU  y.  CmM»»  4  Piwr,  45. 
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Pleadinos  :  PitivATE  Statctes;  Libel,  etc.      [^  163-165. 


h.  Exceptional  oaaes.— Is  a  promissory 

note,  payable  not  absolutely,  but  upon  Uie 
happening  of  a  certain  event,  an  instrument 
for  the  payment  of  money  only,  under  this 
section,  quere?  Quin  y.  litfon,  2  Duer,  648. 

Indorsement  alone  gives  no  right  of  action 
against  the  indorser;  whether  or  not  he  is 
holden,  depends  upon  facts  outside  the  writ- 
ten  instrument.  Facts  necessary  to  be  proved 
to  sustain  an  action,  must  be  stated  in  the 


pleading,  as  Joining  a  cause  of  action .  Conkling 
T.  GandaU,  1  Keyes,  228. 

A  complaint  upon  an  instrument  in  writing 
for  the  payment  of  money  only,  is  defective, 
where  the  instrument  itself,  or  the  allegations 
in  the  pleading,  fail  to  express  or  imply  a  con- 
sideration or  a  request  essential  to  the  defend- 
dant's  liability.  Spear  v.  Daumingy  22  How. 
30 ;  S.  C.  12  Abb.  437 ;  34  Barb.  523. 


§  1(33.  [1^0.]  Private  siatuieSf  haw  to  be  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it  shall  be 
siifBcietit  to  refer  to  such  statute  by  its  title  aud  the  duy  of  its  passage,  aud 
the  court,  shall  thereupon  take  judicial  notice  thereof, 


a.  SafeBt  rule  in  pleading.— It  is  the 

safest,  if  not  the  necessary  ooune,  when  a 
statute  is  pleaded  conferring  a  right,  or  sanc- 
tioning a  defense,  to  follow  in  Sie  pleading 
the  very  words  of  the  law.  Ford  v.  Aabcock^ 
2  Sandf.  518,  523;  S.  G.  7  N.  Y.  Leg.  Obs.' 
270;  Coley.Je89up,  10  N.  Y.  (6  Seld.),  96; 
S.  C.  10  How.  524;  2  Barb.  309;  9  id.  395. 

6.  Private  and  public  act.— A  private 

and  local  act  must  be  specially  pleaded ;  but 
if  the  act  contain  some  provisions  which  are 
neither  private  nor  local,  it  must  be  regarded 
as  pubbc  to  that  extent,  and  susceptible  of 
jumcial  cognisance  without  having  been  plead- 
ed. Brets  V.  Mayor ^  tie.  of  New  York,  6  Rob. 
325 ;  S.  G.  4  Abb.  N.  S.  258,  and  35  How.  130. 
The  act  of  April,  1867,  *'  to  enable  the  board 
of  supervisors  of  the  county  of  New  York  to 
raise  money  by  tax  lor  the  use  of  tlie  corpora- 
tion of  the  ^ity  of  New  York,"  is  a  public 
statute,  and  not  required  to  be  pleaded,  id. 
Rev'gS.  G.3Abb.  N.  S.478. 

c.  Public  Statute.— It  is  not  necessary 
to  recite,  or  even  refer  to  a  public  statute  in  a 
pleading;  it  is  all  sufficient  if  the  case  is 
brought  within  it.  MeHarg  v.  Ewtman,  7 
Rob.  137 ;  S.  G.  35  How.  205 ;  Rev'g  S.  G.  4 
Rob.  635. 

d.  Municipal  ordinance.— Where  a 

municipal  law  is  founded  upon  a  statute,  the 


pleading  is  good  where  it  avers  generally  that 
a  contract  sought  to  be  enforced,  is  in  violin 
tion  of  such  local  law,  and  that  said  law  is 
founded  on  the  statute.  The  statute  itself 
need  not  be  specially  pleaded.  Beman  v.  Tug- 
not,  5  Sandf.  153. 

e.  Three-fifth  vote. — It  is  sufficient  in 
pleading  a  statute  to  allege  that  it  was  passed, 
and  there  is  no  necessity  to  say  that  a  three- 
fifth  vote  was  had,  when  such  vote  would  be 
necessary  to  make  the  law  valid.  WeHfe  v. 
Supervisors  of  Richmond  Countg,  11  Abb. 
270 ;  S.  G.  19  How.  370. 

/.  Laws  of  other  States.— When  the 

laws  of  other  States  are  depended  upon  to 
sustain  a  cause  of  action,  the  complaint  must 
aver  and  prove  such  laws.  A  general  aver- 
ment of  their  efiect  will  not  answer.  Throop 
v.  Hatch,  3  Abb.  23 ;  Phinnqf  v.  Phmney,  17 
How.  197. 

In  an  action  on  a  contract  made  in  another 
State,  in  violation  of  its  laws,  the  law  violated 
must  be  pleaded  by  answer,  and  not  by  de- 
murrer. Humphregs  v.  Chamberlain^  I  Gode 
R.  N.  S.  387. 

g^  New  York  Ci^  laWB.— Laws  passed 
by  the  common  council  of  New  York  city  are 
not  public  acts ;  they  must  be  specially  plead- 
ed. People  ex  rei.  bouston  v.  Mayor,  etc,  of 
New  York,  7  How.  81. 


§  1($4:.  r^^^*]  ^ibel  and  slander,  how  stated  in  complaint. 

In  an  action  for  libel  or  slander  it  shall  not  be  necessary  to  state  in  the 
complaint  any  extrinsic  facts,  for  the  purpose  of  showing  the  application 
to  the  plaintiff  of  the  defamatory  matter  out  of  which  the  cause  of  action 
arose  ;  but  it  shall  be  sufficient  to  state,  generally,  that  the  same  was  pub- 
lished or  spoken  concerning  the  plaintiff,  and  if  such  allegation  be  contro- 
verted, the  plaintiff  shall  be  bound  to  establish,  on  trial,  that  it  was  so 
published  or  spoken. 

See  rnnts,  $  142,  mbd.  2,  p.  — 

§  16&.  [148*]  (Am'd  1849.)  Answer  in  such  cases. 
lu  the  actions  mentioned  in  the  last  section,  the  defendant  may,  in  his 
answer,  allege  both  the  truth  of  the  matter  charged  as  defamatoiy,  and  any 


§  165.J 


Plkadikos  in  Libel  anb  Slandeb. 
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initigutiiig  circumstances,  to  reduce  the  amount  of  damages;  and,  whether 
he  prove  the  justification  or  not,  he  may  give  in  evidence  the  mitigating 
circumstances. 

I.  Justification. 


a.  What  the  answer  must  state.— 

The  answer  must  allege  the  facts  which  estab- 
lish the  truth  of  the  charge  made,  if  it  be  in 
general  terms ;  and  it  will  not  answer,  simply 
to  allege  that  the  charge  is  true.  VantoyA 
y.  Guthrie,  4  Duer,  268 ;  S.  C.  AffM,  17  N. 
Y.  Q3  N.  Y.),  190,  sub  nom.  Van  Wyck  y. 
Aspmwall,  VIThere  the  charge  was  that  the 
plaintiff  was  a  thief,  and  the  answer  merely 
set  forth  that  what  the  defendant  said  of  the 
plaintiff  was  trae,  it  was  overruled  as  bad. 
AnonymouSyZ  Row,  406,  (Willard,  J.)  See 
Ormsby  y.  ikmglaas,  5  Duer,  665 ;  id.  2  Abb. 
407 ;  Fry  v.  Bennett,  5  Sandf.  54;  S.  C.  9  N. 
Y.  Leg.  Obs.  330;  I  Code  R.  N.  S.  238;  Ani- 
bal  y.  Hunier,  6  How.  255 ;  S.  C.  1  Code  R.  N. 
S.  403 ;  Sayles  y.  Wooden,  6  How.  84;  S.  C.  1 
Code  R.  N.  S.  409 ;  Lewis  y.  Kendall,  id.  59 ;  S. 
C.  1  Code  R.N.S.  402;  Buddinaton  Y.Davis, 
6  How.  401 ;  Porter  y.  McOreedy,  1  Code  R. 
N.  S.  88.  The  Code  has  not  changed  the  rule 
which  requires  certainty  and  particularity  in 
stating  the  ofiren.se  charged  against  the  plaint- 
iff in  a  plea  of  justification  in  an  action  of 
slander.  The  answer  must  not  deal  in  gen- 
eral charges,  or  in  vague  and  indefinite  lao-. 
gui^.  It  must  state  specifically  the  offense 
of  which  the  plaintiff  is  alleged  to  have  been 
giiilty,  giving  time,  place  aod  circumstances. 
Billings  v.  Waller,  28  How.  97  ;  Wachter  y. 
Quenger,  29  N.  Y.  (2  Tiff.),  547 ;  Tilson  v. 
Clark,  45  Barb.  178;  Hager  v.  TibbUs,  2 
Abb.  N.  S.  97;  Maretzek  y.  Cauldwell,  19 
Abb.  35 ;  S.  C.  2  Rob.  715. 

6.  Specific  charge.— The  rule  is  differ- 
ent where  the  defamatory  matter  complained 
of,  takes  the  form  of  a  specific  charge ;  in 
that  case,  it  is  only  necessary  to  allege  that 
the  charge  is  true.  Vantoyek  v.  Ofuthrie, 
impra ;  Weaver  v.  Lhyt\, 2B.tQ,  678;  1 C. 


&  P.  295;  Holmes  v.  Cateshy,  I  Taunt.  543; 
e.  jr.,  as  that  a  government  inspector,  fraudu- 
lently passed  as  perfect  a  damaged  and  adulte- 
rated article.  Vanwyck  y.  ChUhrie,  supra, 

e.  Privilege. — When  a  publication,  libel- 
lous on  its  face,  can  only  be  excused  or  priv- 
ileged on  the  ground  that  certain  events  hap- 
pened, the  answer  must  allege  that  these 
events  did  happen,  in  order  that  the  defense 
of  privilege  may  be  maintained.  Fry  v.  Be9t- 
neU,  5  Sandf.  54;  S.  C.  1  Code  R.  N.  S. 
23.9 ;  9  N.  Y.  Leg.  Obs.  330 ;  BuddingUm  y. 
Davis,  6  How.  401. 

d.  Must  ooVer  the  whole  charge.— 

Fero  v.  Ruscoe,  4  N.  Y.  (4  Comst.),  162; 
McKinly  v.  Boh,  20  Johns.  351 ;  Bissell  v. 
Cornell,  24  Wend.  354.  In  the  complaint  the 
allegation  was:  "This  scoundrel  was  in- 
dicted in  San  Francisco,  February  last,  for 
fraud,  arrested  by  A.  B."  The  justification 
set  up  by  the  answer  was,  that  the  plamtiff  had 
been  arrested  for  a  conspiracy  to  cheat  and  de- 
fraud- Wblles,  J.,  held  that  such  a  justifi- 
cation did  not  reach  the  word  scoundrel. 
Loveland  v.  Hosmer,  8  How.  215.  And 
when  the  plaintiff  was  charged  with  bein^  a 
swindler,  an  answer,  that  the  plaintiff  received 
defendant's  goods  and  refused  to  account  for 
them,  was  held  not  to  be  a  sufficient  justifica- 
tion. Herr  v.  Bamberg,  10  id.  128.  In  an  ac- 
tion for  slander,  the  defendant  set  forth  in 
his  answer  that  he  was  informed,  and  be- 
lieved, that  the  charges  were  true ;  that  the 
offenses  were,  in  fact,  committed  as  charged, 
and  by  the  plaintiff,  as  defendant  verily  be- 
lieves, and  all  malice  was  disavowed  in  mak- 
ing the  charges ;  held  to  be  sufficiently  definite 
and  certain,  and  that  no  part  could  be  stricken 
out  as  irrelevant.  Steinman  y  Clark,  10  Abb. 
132. 


IL  MiTiOATiNO  Circumstances. 


a.  What  they  are. — Such  as  the  well 

e<ftablished  rules  of  law  allow  as  evidence,  in 
litigation  of  damans,  and  nothine  more. 
JoHKSON^,  J.,  in  Graham  v.  Stone,  6  How.  18. 
The  presiding  judge  must  determine,  on  the 
.^ial,  whether  or  not  the  facts  set  up  in  miti- 
gation should  1m  allowed  to  be  given  in  evi- 
dence. Newman  v.  Harrison,  1  Code  R.  N. 
S.  184  (n.);  Frv  r.  BenneU,  5  Sandf.  54;  S. 
C.  1  Code  R.  N!  U.  238;  Newman  v.  Otto,  4 
Sandf.  669 ;  S.  0.  10  N.  Y.  Leg.  Obs.  14. 

h.  Ifxist  a  justification  be  inter- 
posed?—Ir  Bushy.  Prosser,  11  N.  Y.  (1 
Kern.},  347,  U  is  held  that  it  is  not  necessary 
to  do  so;  thi>.t  a  defendant  may,  in  his  an- 
swer, deny  the  allegations  of  the  complaint, 
and  set  up  mitigfttuig  circunwtaaoes.  Doh- 


vin  v.  Wilder,  34  How.  488 ;  S.  C.  7  Rob. 
319.  The  question  has  not  yet  been  decided, 
however,  whether  or  not  the  defendant  can 
set  up  mitigating  circumstances  alone,  with- 
out either  setting  up  a  justification  or  deny- 
ing the  truth  of  the  allegations  of  the  com- 
plaint. See  Van  Bensi^ten  v.  Yaple,  13 
How.  97.  In  Newman  v.  Otto,  4  Sandf. 
669;  S.  C.  10  N.  Y.  Leg.  Obs.  14,  it  is  hdd 
that  mitigftting  circumstances,  if  pleaded 
alone,  would  be  stricken  out  as  frivolous,  and 
that  they  are,  in  no  proper  sense  of  the  term, 
a  defense. 

For  an  instance  of  irrelevant,  improper  and 
redundant  pleading,  see  Van  Bensdioiein  ir 
Yaple,  13  How.  97. 
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IIL  What  the  Pleadimo  mat  sst  itp  Undeb  this  SRcnoK. 


«.  Wban  {Aaintiff  may  demur.— If 

the  answer  sete  forth  facts  and  circumstances, 
which  can  only  be  given,  in  evidence,  in  miti- 
gation of  damages,  without  distinctly  alleging 
that  he  has  introduced  them  for  that  purpose 
solely,  the  plaintiff  may  infer  that  toey  an 
intended  to  be  relied  upon  as  a  bar  to  th^ 
action,  and  in  that  case  he  nay  properly 
demur.  Fry  t.  BenneU,  5  Sandf.  §4 ;  S.  C.  1 
Code  R.  N.  S.  238 ;  Ayres  v.  CovUl,  18  Barb. 
26 ;  S.  0.  9  How.  573 ;  Matthews  v.  Beadk,  8 
N.  r .  (4  Seld.),  173 ;  Rev'g  S.  C.  5  Sandf. 
256. 

Facts  and  cipcamstanoes  which  are  pleaded 
only  in  nutigation,  cannot  be  demurred  to. 
Neuman  v.  Otto,  4  Sandf.  669 ;  S.  C.  10  N,  Y. 
L^.  Obe.  14;  aUo,  Van  BenwhoUn  ▼.  Yapl^y 
13  How.  101.  And  they  cannot  be  offered 
in  justification,  on  the  trial.  Baker  v.  Wil- 
ft»MS,  3  Barb.  220.  Nor  are  they  the  sub- 
ject of  a  motion  to  strike  out,  nor  to  make 
definite.  Smith  v.  Traftath  3  Rob.  709 ;  Ma- 
retzek  v.  CatMweU,  2  id.  7X5.  See,  however, 
Dolevin  t.  WiUer,  7  id.  320;  S.  C.  34  How. 
488. 

h.  Examples  of  what  may  be  set 

up. — What«v«r  will  have  a  tendency  to  dis- 
prove maUoe,  notwithstanding  it  may  help  to 
sustain  the  truth  of  the  charge.  Dolevin  v. 
Wilder,  7  Rob.  319 ;  S.  C.  34  How.  488 ; 
Bush  T.  Pfoeaer,  U  If .  Y.  (1  Kern.),  347; 
BUbey  ▼.  Shaw,  12  N.  Y.  (2  Kern.),  67; 
MeaUm  t.  Wright,  10  How.  79,  83.  That 
the  general  character  of  the  plaintiff  is  bad. 
Springgtein  ▼.  Field,  Anihon's  Nisi  Prius; 
252 ;  GiUnan  v.  LaweU,  8  Wond.  573 ;  Padr 
dock  T.  SaUeimry,  2  Cow.  811;  Homer  y.  Me- 
Farlin,  4  Denio«  509.  That  the  printer  of  the 
Ubei  was  requeued  by  the  defendant  to  do  so 
very  aecrotly  and  privately.  Taylor  v.  Ghurch, 
8  N.  Y.  (4  Seld.).  462 ;  Raw's  S.  0.  X  E.  D. 
Smith/279;  10  N.  Y.  Leg.  OU.  87.  Wlwre 
the  defendant  charged  the  plaintiff  with  keep- 
ing a  hoQM  of  iU-laaie»  the  defendant  may^ 
prove  lewd  and  lascivious  conduct  on  the  part 
of  plaintiff's  wife  and  daughter,  in  mitigation. 
Bush  V.  Prosser,  11  N.  Y.  (I  Kern.),  347. 
Where  the  charge  was,  steahn^  defendant's 
com,  he  may  aver  and  prove,  m  mitigation, 


that  they  (the  parties  to  the  action)  were  ten- 
ants in  common  of  a  piece  of  com  which  had 
been  rasied  by  both  of  them,  and  that  the 
plaintiff  carried  away,  and  hid,  a  part  of  the 
crop,  before  a  division.  Bishey  v.  Shaw,  12  N. 
Y.  <2  Kera.),  67  ;  Rev'g  S.  C.  15  Barb.  578. 
That  the  plaintiff  had  published  matters  de- 
iaraatory  of  the  defendant,  prior  to  the  publi- 
cation of  the  libel  charged,  and  that  the  de — 
fendant  was  provoked  tlMreby.  Watts  v.  JVo- 
ser,  7  Ad.  4b  £1.  223 ;  S.  C.  8  id.  170.  That 
tho  defendant  saw,  and  copied  the  matter 
charged,  from  a  newspaper.  Thornton  v.  Ste- 

fhens,  2  M.  4b  R.  45.    See  Bayer  t.  TiMnts, 
Abb.  N.  S.  97. 

But  the  matters  relied  upon  in  mitigation, 
nnst  be  set  forth  in  the  pLnding,  or  they  will 
not  be  available.  SHlet  t.  Cowmtoek,  9  How. 

TO* 

e.  New  matter.— -New  matter  alleged  in 
mitigation,  may  be  alleged  in  justification. 
Howard  ▼.  Baywiond,  11  Abb.  155.  Matters 
which  will  not  be  allowed  to  be  proved  on  the 
trial,  even  in  mitigation  of  damages,  will  be 
stricken  out.  Brown  v.  Orvis,  6  How.  376. 
But  see  Btwfc  y.  Prosser,  11  N.  Y.  (1  Kem.), 
&47,367. 

d.  EzanmLes  of  what  oaimot  be  set 


op. — ^Proof  or  the  bad  character  of  the  plaint- 
ilfT  subsequent  to  the  speaking  of  the  words, 
will  not  be  allowed.  Douglass  ▼.  Tausey,  2 
Wend.  352. 

Former  controversies  between  the  plaintiff 
and  defendant,  but  in  no  way  oonneoted  with 
the  alleged  slander,  can  have  no  legal  tendency 
to  mitigate  the  damages,  and  oannot  be  admit- 
ted as  evidence.  Lieter  ▼.  Wriahi,  2  Hill,  320. 

The  defendant  will  not  be  allowed  to  allege 
and  prove,  in  mitigation  of  damages,  irritating 
language  addressed  to  him  by  a  third  person ; 
«.  g,,  the  father  of  the  plaintiff,  or  his  son, 
notwithstanding  the  irntiition  immediately 
precedes  the  words  complained  of.  UnderhQl 
T.  Taylor,  2  Barb.  348.  Or  that  a  correspond- 
ent furnished  the  communication  which  was 
published,  and  which  formed  the  foundation 
of  the  action.  TaUmtt  v.  Clark,  2  M.  4b  R. 
312;  Hager  v.  Tibbits,  2  Abb.  N.  S.  97.  See 
Buss  T.  Brooks,  4  E.  D.  Smith,  645. 


rV.   WOMM  AcnONABLB  PER  8E. 


«.  I>i8eeBe.-«>Aiiy  words  that  charge  a 
person  with  having  an  infectious  disease,  or  a 
venereal  disease.  WiOiams  r.  Boldredge,  22 
Barb.  396. 

h.  Moral  trupitude.— If  •  person  is 

charged  with  «<  keeping  a  whore-honse,"  a 
crime  involving  moral  turpttode,  and  an 
oflbnse  which  is  indictable,  is  imputed.  Widrig 
T.  Oyer,  13  lohns.  124;  Marim  v.  8MwM, 
id.  275 ;  Young  v.  Miller,  3  Hill,  21 ;  Aleso- 
amder  w.  Alexamder,  9  Wend.  141 ;  BuO^  v. 
Prossif,  13  Barb.  221 ;  WrigfU  v.  Paige,  36 
Id.  438;  S.  G.  Aff'd,  id.  3  Keyes,  581. 
c,  lib )1.— When  a  libel  has  been  pub- 


lished, to  say  of  *'  A,"  that  he  is  its  antbor,  is 
actionable.  Vids  v.  Gray,  10  Abb.  1 ;  S.  0. 
Aff'd,  18  How.  550.  See,  also,  Mayhee  v. 
Fiek,  42  Barb.  326;  PkUUps  v.  Barber,  V 
Wend.  439;  Kem  ▼.  Tawsley.  51  Barb.  385; 
EdeaU  v.  Brooks,  2  Bob.  29;  Hidlenbeek  v 
Clow,  9  How.  289  (292);  Jaycoeks  v.  Ayres, 
7  How.  216, 

d.  Boles  cf£  evidenoe,  and  measure 

of  damages. — The  following  oases  will 
ilkwtrate  these  points.  Fulkerson  v.  George, 
3  Abb.  76;  Palmer  y.  Haight,  2  Barb.  212; 
ehniih  ▼.  Kerr,  1  id.  155 ;  Snyder  v.  Andrews, 
4iA.4»iWmdw.BiNmf»^tii'$}^ 
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k  106*  In  acHofm  to  recover  property  distrained  for  damoffesi  answer 
need  not  set  forth  title. 

In  aa  action  to  recover  the  possession  of  property  distrained  doing 
damage,  an  answer  that  the  defendant,  or  person  by  whose  command  he 
acted,  was  lawfully  possessed  of  the  real  property  upou  which  the  distress 
was  made,  and  that  the  property  distrained  was  at  the  time  doing  damage 
thereon,  shall  be  good,  without  setting  forth  the  title  to  such  real  property. 

§  167.  [1*8,]  (Am'd,  1849,  J852, 1863.)  What  camee  of  action  may  be 
joined  in  the  same  action. 

The  plaintiff  may  unite  in  the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  have  been  heretofore  denominated  legal  or  equita- 
ble, or  both,  where  they  all  arise  out  of, 

1.  The  same  transaction  or  transactions  connected  with  the  same  subject 
of  action ; 

2.  Contract,  express  or  implied ;  or 

3.  Injuries,  with  or  without  force,  to  person  and  property,  or  either ;  or 

4.  Injuries  to  character ;  or 

5.  Claims  to  recover  real  property,  with  or  without  damages,  for  with** 
holding  thereof,  and  the  rents  and  profits  of  the  same ;  or 

6.  Claims  to  recover  personal  property,  with  or  without  damages  foi 
the  withholding  thereof ;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  operation  ot 
law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one  of  these 
classes,  and,  except  in  actions  for  the  foreclosure  of  mortgages,  must  affect 
ail  the  parties  to  the  action,  and  not  require  different  places  of  trial,  and 
must  be  separately  stated. 

In  actions  to  foreclose  mortgages  the  court  shall  have  power  to  adjudge 
and  direct  the  paj'ment,  by  the  mortgagor,  of  any  residue  of  the  mortgage 
debt  that  muy  remain  unsatisfied  after  a  sale  of  the  mortgaged  premises,  in 
cases  in  which  the  mortgagor  shall  be  personally  liable  for  the  debt  secured 
by. such  mortgage;  and  if  the  mortgage  debt  be  secured  by  the  covenant 
or  obligation  of  any  pei*son  other  than  the  mortgagor,  the  plaintiff  may 
make  such  person  a  party  to  the  action,  and  the  court  may  adjudge  pay- 
ment of  the  i-esidue  of  such  debt  remaining  unsatisfied  after  «  sale  of  the 
mortgaged  premises  against  such  other  person,  and  may  enforce  such  judg- 
ment as  in  other  cases* 


It  was  the  intention  of  the  legislature  to 
abrogate  all  the  distinctions  between  legal 
actions  and  those  of  an  equitable  nature ;  and 
such  distinction  was  clearly  abolished  by  the 


Code.  New  Ycrk  lee  Co.  ▼.  Norih'wesiern  Jn- 
swrcmce  Co,  23  N.  Y.  (9  Smith),  357 ;  S.  0. 
21  How.  296 ;  12  Abb.  414. 


I.  When  thb  Pleading  mat  Include  more  than  one  Cause  of  Achon. 


a.  Conditions  requisite.— Four  condi- 
tions must  be  met  in  order  to  authorise  a  join- 
der of  seyeral  causes  of  action  under  this  sec- 
tion, yiz:  the  causes  of  action  to  be  joined 
must  not  require  different  places  of  trial ;  they 
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must  all  belong  to  one  of  the  specified  classes ; 
they  must  affect  all  the  parties  to  the  action  ; 
and  lastly,  they  must  all  be  stated  in  separate 
counts,  as  was  the  old  rule  at  common  law  in 
a  declaration  containing  several  causes  of  ac- 
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tkm.    And  a  demniTerwill  lie,  if  the  pleading 

is  defective  in  any  of  these  respects,  on  the 
ground  that  the  pleading  has  improperly 
united  several  causes  of  action.  Dewey  v. 
Ward,  12  Uow,  419;  Snos  v.  Thomas,  4 
id.  48;  S.  C.  5  id.  361.  The  several  causes 
of  action  must  all  be  separately  stated.  Lan- 
dau V.  Levy,  I  Abb.  S76.  Causes  of  action 
which  are  consistent  with,  and  not  those 
which  are  contradictory  to  each  other,  must 
be  joined  under  the  first  subdivision  of  this 
section.  Smith  v.  HaUoek,  8  How.  73 ;  Huke 
V.  Thompson,  9  id.  113 ;  ColweR  v.  New  York 
dt  Erie  it.  R,  Co.  id.  312;  Sweety.  Ingerson, 
12  id.  331 ;  Adams  v.  BisseU,  28  Barb.  382. 
Although  the  various  causes  of  action  joined 
must  affect  all  the  parties,  they  need  not  do 
so  to  the  same  degree.  VermetUe  v.  Beck,  15 
How.  333. 

h.  Examples  of  proper  Joixider.— 

Libel,  slander,  and  malicious  prosecution. 
Martin  v.  Mattison,  8  Abb.  3.  Assault  and 
slander.  Brewer  v.  Temple,  15  How.  286. 
But  see  Anderson  v.  HiU,  53  Barb.  238. 
Slander  and  malicious  prosecution.  HuU  v. 
Vredand,  18  Abb.  182;  S.  G.  42  Barb.  543. 
Tra««mv.JEr(iMr^ar<{,3CodeR.218.  Recovery 
or  assignment  of  dower,  with  damages  for  the 
wrongnil  act  of  withholding  the  same,  or  for 
mesne  profits.  Van  Name  t.  Van  Name,  23 
How.  247.  Actions  for  tort,  whether  with 
or  without  force,  may  be  joined.  CoUon  v. 
Jones,  7  Rob.  164.  See,  also,  Lovett  v.  Pett, 
22  Wend.  369. 

Where  defendant's  negligence  has  caused 
injury  to  both  person  and  property.  Howe  v. 
Peckham,  10  Barb.  656;  S.  C.  6  How  229; 
1  Code  R.  N.  S.  381. 

An  action  may  be  brought  by  the  rever- 
sioner for  damages  against  a  tenant  for  life, 
and  all  joining  with  him,  in  causing  injuries 
to  the  inheritance  of  the  plaintiff.  Where 
wood  has  been  cut  the  pleadinf;  may  state  a 
cause  of  action  against  the  parties  for  wrong- 
fully cutting,  removing  and  converting  wood, 
and  another  cause  of  action  for  dittwing  off  the 
wood  which  had  been  already  cut,  and  con- 
verting it.  An  injunction  may  also  be  ob- 
tained at  the  same  time  against  all  who  act 
with  the  tenant  in  committing  waste.  Bodgers 
V.  Bodgers,  11  Barb.  595. 

To  recover  the  possession  of  land  wrong- 
full  v  withheld,  for  the  mesne  profits,  and  also 
a  claim  for  damages.  Vandevoort  v.  Grould, 
36  N.  Y.  (9  Tiff.),  639 ;  S.  C.  2  Trans.  App. 
57 ;  People  v.  Mayor,  etc,  of  New  York,  17 
How.  64;  Limngston  v.  Tanner,  12  Barb. 
481 ;  Hotclikiss\.  Auburn  dt  Bochester  B.  B, 


Co.  86  Barb.  600.  Claims  which  arise  on 
several  judgments  may  be  joined.  Bank  of 
North  America  v.  Suydam,  1  Code  R.  N.  S. 
325.  It  IS  not  proper  to  unite  caases  of  ac- 
tion which  arise  on  several  judgments,  in  ono 
action,  unless  all  the  debtors  in  the  judg- 
ments are  the  same,  and  are  made  defenaants. 
Barnes  v.  Smi^  16  Abb.  420;  S.  C.  I  Rob. 
699. 

Several  causes  of  action  may  be  united  in 
one,  where  they  all  arise  out  of  the  breach  of  a 
contract,  and  injuries  to  property-  the  subject 
of  the  contract;  thus,  for  Uie  negligent  loss 
of  the  property,  for  moneys  advanced  on  the 
contract,  for  damages  for  the  delay  in  the 
completion  of  the  work,  and  for  the  additional 
expense  over  the  contract  price  in  snbsequently 
completing  the  work,  all  these  actions  may 
properly  be  united.  Badger  v.  Benedict,  1 
Hilt.  414;  Aff'g  S.  C.  4  Abb.  176. 

An  action  may  be  commenced  by  the  as- 
signor of  a  mortgage  to  recover  possession  of 
certain  notes  given  and  secured  bv  it,  where 
the  notes  have  been  paid  by  foreclosure,  and 
also  to  recover  any  surplus  moneys.  Cahoon 
V.  Bank  of  Utiea,  7  N.  T.  (3  Sold.),  486;  S. 
C.  7  How.  401.  It  is  proper  to  join  the  fol- 
lowing causes  of  action  against  an  officer  and 
his  sureties:  First,  that  he  took  sufficient 
goods  on  the  plaintiff 's  execution  to  satisfy  it ; 
second,  that  as  yet  he  has  failed  to  make 
return;  third,  that  he  withheld  the  money 
after  the  return  day.  Moore  v.  Smith,  10  How. 
361. 

A  claim  to  both  legal  and  equitable  relief 
may  be  joined  in  the  same  action,  when  boUi 
depend  on  the  same  transaction,  and  when 
they  are  consistent.  Oridley  v.  Chridley,  24  N 
Y.  (10  Smith;,  130 ;  Rev'g  S.  C.  33  Barb.  250 ; 
PhiUips  V.  Gorham,  17  N.  Y.  (3  Smith),  270; 
Getty  V.  Hudson  Biver  R.  JR.  Co.  6  How. 
269;  S.  C.  10  N.  Y.  Leg.  Obs.  85;  Young  y. 
Edwards,  U  How.  201;  WandlsY.  Turney, 
5  Duer,  661 ;  New  York  Ice  Co.  v.  North- 
western Insurance  Co.  20  Uow.  424;  S.  C. 
31  Barb.  72 ;  10  Abb.  34.  See  21  How.  296 ; 
12  Abb.  414;  23  N.  Y.  (9  Smith),  357; 
Gooding  v.  McAUister,  9  How.  123 ;  Latnor- 
eux  V.  Atlantic  Mut,  Ins  Co.  3  Duer,  680 ; 
Burr  V.  Broadway  Insurance  Co.  16  N.  Y. 
(2  Smith),  267 ;  Bidwdl  v.  Astor  Mutual 
Insurance  Co.  id.  263.  In  an  action  against 
administrators,  in  their  representative  capacity, 
for  rent  of  premises  held  during  the  bfetime 
of  their  testator,  it  is  proper  to  join  an  action 
to  recover  rent  which  accrued  after  his  death. 
Pugsley  v.  Aikin,  11  N.  Y.  (1  Kern.),  494; 
Rev'g  S.  C.  14  Barb.  114. 


n.  Statebient  of  THE  Cause  OP  Action;  and  Items. 


a.  Bepaxate  00Tlllt.7-A  pUintiff  may 
include  any  number  of  items  in  one  state- 
ment of  a  cause  of  action  {ante,  §  158).  But 
this  right,  where  the  action  is  for  a  le»il  rem- 
edy, in  distinction  from  equitable  relief,  should 
be  confined  to  cases  where  the  items  accrued 
to  him  in  his  own  right,  to  distinguished  from 


such  as  come  to  him  by  assignment.  If  he 
desire  to  embrace  them  all  in  one  action,  he 
should  state  them  in  separate  counts  or 
classes,  so  that  one  class  would  embrace 
those  items  which  accrued  to  him  individually, 
or  in  his  own  right :  and  another,  those  that 
have  been  assigned  to  him ;  and  in  case  dif- 


§  167.] 
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ferent  persons  hare  assigned  to  him  causes  of 
acUon,  which  he  wishes  to  include,  there 
must  he  a  count  for  each  of  such  person's  as- 
signment :  that  is  to  say,  a  cause  of  action 
assigned  hj  ''A"  cannot  ho  united  with  one 
assigned  by  '<  B"  in  the  same  count.  This  is 
rendered  necessary  to  prevent  confusion,  and 
to  enable  the  defendant  to  answer  under- 
stand ingiy  the  different  charges  and  allega- 
tions of  the  plaintiff.  Adams  y.  HoUey^  12 
How.  326.  It  is  not  a  misjoinder  of  actions, 
under  §  167  of  the  Code,  when  distinct  causes 
of  action  are  not  stated  in  distinct  counts ;  it 
is  an  error,  however,  and  can  be  corrected  by 
motion,  but  not  by  demurrer.  B€t89  y.  Cfym- 
stock,  38  N  Y.  (11  Tiff.),  22;  S.  C.  36  How. 
383 ;  5  Trans.  App.  22. 

h.  One  COTmt. — In  an  action  to  recover 
▼ery  numerous  causes  of  action  claimed  by 
one  and  the  same  right,  e.  g.y  many  penalties 
for  repetition  of  the  same  offense,  the  items 
may  be  thrown  together  into  one  count,  for 
the  sake  of  brevity  and  convenience ;  as  where 
there  has  been  an  omission  to  put  up  a  bill  of 
ferriage  in  a  ferry-house,  and  an  action  is 


brought  to  recover  a  penalty  of  five  dollars 
per  day,  for  one  thousand  and  ninety-five  suc- 
cessive days,  the  plaintiff  may  include  all  the 
penalties  in  one  statement  of  a  cause  of  action. 
Langworthy  v.  Knapp,  4  Abb.  115.  In  such 
a  case  the  defendant  may  plead  one  defense  to 
some  of  the  items,  and  another  defense  to 
others,  id.  $ee,  however,  O^den^&tir^A^anA; 
v.  Paige,  2  Code  R.  75,  where  it  is  held,  that 
unless  each  allegation  states  in  itself  a  suffi- 
cient cause  of  action,  separate  demurrers 
may  be  interposed  to  the  several  allegations, 
and  that  they  will  not  be  dismissed  as  frivo 
lous. 

c.  Correcting  errors. — The  proper  rem 
edy  to  correct  a  pleading,  containing  several 
causes  of  action  not  plainly  numbered  and 
separately  stated,  is  b^  motion  to  make  it 
more  definite  and  certam,  and  not  by  motion 
to  have  it  set  aside.  Wood  v.  Anthony,  9  How. 
78.  See,  however,  Blanchard  v.  Strait,  8  id. 
83.  It  is  not  necessarily  stating  several  causes 
of  action,  to  s^t  up  several  grounds  of  com- 
plaint. DurantY.  Gardner,  10  Abb.  445;  S 
C.  19  How.  94. 


UL  Causes  of  AonoN  that  Cannot  be  Joined. 


o.  Relating  to  real  property —A  bro- 
ker sold  land  to  his  clerk,  in  violation  of  his 
duty;  held,  that  the  broker  and  his  clerk 
could  not  be  joined  in  one  action,  claiming 
either  to  have  a  re-conveyance  by  the  clerk, 
or  the  value  of  the  lots  at  the  commencement 
of  the  action,  from  both.  Gardner  v.  Ogden, 
22  N.  Y.  (8  Smith),  327.  The  averment  of 
forcible  entry  upon  plaintiff's  premises,  and  an 
allegation  of  an  unlawful  carrying  away  of 
property,  combined  in  the  same  statement, 
does  not  preclude  a  recovery  for  the  latter,  al- 
tliough  there  is  no  proof  of  the  former.  Colton 
V.  Jones,  7  Rob.  164,  449.  Where  two  or 
more  are  in  possession  of  land,  and  an  action 
of  ejectment  is  commenced  against  them,  there 
cannot  be  united  with  that  action,  another  for 
rent,  if  no  connection  is  shown  between  such 
rent  and  the  withholding  of  possession.  Tomp- 
kins V.  White,  8  How.  520. 

For  breach  of  contract  for  sale  of  land,  and 
assault  and  battery,  and  taking  the  papers 
from  the  plaintiff.  Ehle  v.  Holler,  6  Bosw. 
661 ;  S.  C.  10  Abb.  287.  Damages  for  failure 
to  perform  covenants  in  i  lease,  and  an  action 
of  ejectment.  Smith  v.  Bollock,  8  How.  73. 
See,  however,  Hotchkiss  v.  Auburn  db  Eoch- 
ester  R,  R.  Co,,  36  Barb.  600,  613,  where  E. 
D.  Smith,  J.,  liolds,  that  under  this  section 
of  the  Code,  a  plaintiff  may  unite  a  claim  to 
recover  real  property,  with  a  claim  for  damar 
ges  for  withholding  the  same,  and  the  rents 
and  profits  thereof.  Nor  can  an  ejectment 
suit  and  a  claim  for  damages  be  united. 
Hulce  V.  Thompson,  9  How.  113.  But  an 
action  to  compel  conveyance  of  land  may  be 
united  with  an  ejectment  suit.  Lattin  v.  ilfc- 
CVirfy,  41  N.  Y.  (2  Hand),  107 ;  Rev'g  S. 
C.  17  How.  239 ;  8  Abb.  225. 

A  cause  of  action  of  an  equitable  nature,  as. 
a  claim  to  obtain  a  legacy,  and  sIho  to  recover 


back  rent  due,  where  the  two  causes  of  action 
did  not  arise  out  of  the  same  transaction,  will 
be  a  misjoinder.  Gridley  v.  Gridley,  33  Barb. 
250 ;  S.  C.  Rev'd,  24  N.  Y.  (10  Smith),  130, 
on  other  grounds.  The  causes  of  action  for- 
merly known  as  trespass  and  ejectment,  and 
trespass,  quare  cUm^m  fregit,  as  to  the  same 
premises,  cannot  be  united.  Budd  v.  Bingham, 
18  Barb.  494;  Euloe  v.  Thompson,  9  How. 
113.  To  have  real  property  divided,  and 
for  such  relief  as  is  usually  demanded  in 
a  creditor's  btll.  Dewey  v.  Ward,  12  How. 
419. 

A  plaintiff  may  unite  a  cause  of  action  as 
the  representative  of  a  deceased  person,  with 
one  as  devisee,  if  both  causes  of  action  accrued 
under  a  contract  made  by  the  deceased  person 
with  the  defendant.  Armstrong  v.  HaU,  17 
How.  76. 

Ejectnxent  for  breach  of  covenant,  and  an 
injunction  to  prevent  further  damage  from  the 
wrongful  act.  Linden  v.  H^um,  3  Sandf. 
668;  S.  C.  3  Code  B.  165;  5  How.  188;  9 
N.  Y.  Leg.  Obs.  80.  An  ejectment  suit  may 
be  commenced  and  then  joined  with  an  action 
in  its  nature  equitable,  and  demand  both  legal 
and  equitable  relief.  Lattin  v.  McCarty,  41 
N.Y.  (2  Hand),  107;  S.C.  Rev'd,  17  How.  239 ; 
8  Abb.  225.  See  Bigelow  v.  Gove,  7  Cal.  133. 
T^hen  the  complaint  had  united  in  it,  three 
substantive  grounds  of  injury,  viz. :  one  for 
building  an  embankment  on  defendant's  own 
property,  one  for  the  same  act  upon  the  public 
way,  near  the  plaintiff's  liM^di  ftnd  i^  third  for 
the  same  act  upon  the  plaintiff's  land ;  held^ 
that  these  injuries  should  have  been  separate- 
ly stated,  and  as  they  were  not,  a  demurrer 
was  sustained.  Durkee  v.  Saratoga  dt  Wash* 
ington  R.  R,  Co.  4  How.  226  ;  S.  C.  2  Code 
R.  145.  But  pee  Bass  t.  Comtock,  38  N.  Y. 
CU  Tiff.),  21, 
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h.  Belattng  to  husbaxul  apd  wife.— 

A  caase  of  action  against  the  wife  for  slander 
cannot  be  united  with  one  against  the  husband 
for  the  same  cause.  Malone  v.  StUweU,  15 
Abb.  421. 

An  action  cannot  be  commenced  against  the 
separate  estate  of  the  wife,  and  at  the  same 
time  joined  with  an  action  to  recover  nu>ney 
only  from  the  husband  where  the  debt  arises 
out  of  the  same  transaction.  PcUcn  v«  Lenty  5 
Bosw.  713.  Where  an  action  is  commenoed 
on  the  part  of  the  wife  for  a  limited  divorce, 
the  husband  cannot  set  up  in  his  answer  as 
a  defense  or  counterclaim,  that  she  has  com- 
mitted adultery.  Henry  v.  Henry ^  27  How. 
5;  S.  C.  3  Rob.  614;  17  Abb.  411.  Nor  can 
she  in  a  like  action,  for  a  limited  divorce,  on 
the  flTOund  of  cruel  and  inhuman  treatment, 
which  clearly  comes  within  subd.  3,  of  this 
section,  unite  an  action  for  divorce  on  the 
ground  of  adultery,  which  is  not  such  an 
injury  to  the  person  or  character  as  to  bring 
it  within  subd.  1.  Mcintosh  v.  Mcintosh,  12 
How.  289 ;  McNamara  v.  McNamaray  9  Abb. 
18;  S.  0.  2  Hilt.  547 ;  Burdell  v.  Bwddl,  2 
Barb.  473 ;  Henry  v.  Henry y  17  Abb.  411 ; 
27  How.  5 ;  3  Rob.  614 ;  Johnson  v.  Johnson, 
6  Johns.  Ch.  163. 

e.  Other  caaes  generally.--*An  action 

cannot  be  brought  to  recover  a  statutory  penal- 
tr,  and  at  the  same  time  demand  an  injuno- 
tion.  Lampori  v.  Abbott,  12  How.  340. 

It  is  the  tendency  of  the  courts  to  restrict 
rather  than  to  enlarge  the  operation  of  this 
section;  and  although  two  causes  of  action 
may  arise  out  of  the  same  transaction,  it  is 
quite  possible  that  they  may  be  not  at  all  con- 
nected with  the  same  subject  of  action ;  e.  g,, 
a  claim  for  damages  on  account  of  fraud  and 
deceit  in  wron^uUy  concealing  the  defects  of 
property  sold,  is  inconsistent  with,  and  is  im- 
properly joined  with  an  action  for  a  breach  of 
contract  of  warranty  of  the  same  property. 
Sweet  V.  Ingerson,  12  How.  331 ;  Sprinffsteed 
V.  Lawson,  14  Abb.  328 ;  S.  C.  23  How.  302. 
It  is  improper  to  join  a  cause  of  action  for 
the  recovery  of  money  collected  upon  a  judg- 
ment, with  one  to  recover  damages  for  an  al- 
leged fklse  imprisonment,  when  the  pleadings 
do  not  dearly  and  satisfiiotorily  show  that  the 
two  causes  of  action  arose  out  of  the  same 
transaction.  It  will  not  answer  to  allege  gen- 
erally that  they  so  arose.  Flynn  v.  BaUey,  50 
Barb.  73,  77. 

A  complaint,  in  which  the  relief  demanded 
is,  first,  to  the  plaintiff  individually ;  and  if 
that  cannot  be  granted,  then,  to  himself  and 
the  tax  paying  inhabitants  of  the  city,  is  bad 
on  demurrer.  Warwu^  v.  Mayor,  etc.  of  New 
York,  28  Barb.  212;  S.  0.  16  How.  357;  7 
Abb.  265. 

A  cause  of  action  against  a  defendant  indi- 
vidually, cannot  be  united  with  one  against  a 
co-defendant,  in  the  character  of  trustee.  Al- 

fer  V.  ScomOe,  6  How.  131 ;  S.  C.  1  Code  R. 
r.  S.  303.  An  attorney  who  has  recovered  a 
judgment,  and  claims  a  lien  upon  it  for  costs. 
cannot,  in  an  action  against  his  client  to  re- 


cover the  amount,  make  the  judgment-debtor 
a  party,  in  order  that  the  amount  may  be  de- 
clared a  lien  upon  the  judgment  recovered. 
Adams  v.  Fox,  40  Barb.  442;  S.  C,  27  How. 
409;  40N.Y.  (1  Hand),  577. 

It  is  not  competent  to  join  a  cause  of  action 
for  the  hire  of  a  vessel,  with  one  to  obtain  an 
injunction  to  prevent  certain  part  owners  of 
such  vessel  from  selling  her-  in  opposition  to 
the  ri^ts  of  otherpart  owners  (the  plaintiffs). 
Coster  V.  New  York  a»id  Erie  B.  B.  Co, 
3  Abb.  332,  352;  S.  C.  6  Daer,  43 ;  5  id.  677. 

It  is  not  proper  to  join  in  one  complaint, 
demands  for  relief  against  the  defeiMiant  indi- 
vidually, and  also  in  his  character  as  adminis- 
trator, trustee  or  executor.  McMahon  v« 
Allen,  I  Hilt.  103 ;  S.  C.  3  Abb.  89 ;  Aff 'g  S. 
0. 12  How.  39;  Landau  v.  Levy,  1  Abb.  376; 
LattingY,  Lotting,  4  Sandf.  Ch.  31;  Bet^nUn 
V.  Taylor,  12  Barb.  328.  Nor  can  the  plaint- 
iff include  in  the  same  complaint,  claims  as 
the  administrator,  executor  or  trustee  of  an- 
other, with  those  which  he  claims  in  his 
individual  right.  Lueas  v.  New  York  Cen- 
tral B.  B.  Co.  21  Barb.  245.  But  in  an 
action  against  the  executors  of  a  deceased 
person  for  rent,  held,  that  a  demand  for  the 
rent  accrued  subsequent  to  the  death  of  testa- 
tor, oould  be  joined  with  a  demand  for  the 
rent  previously  due,  and  this,  where  the  suit 
was  brought  against  the  defendants  as  execu- 
tors. Pugsley  v.  Atkin,  11  N.  Y.  (1  Kern.), 
494;  Rev'g  S.  C.  14  Barb.  114.  In  the  above 
case,  the  representatives  had  been  in  posses- 
sion at  the  time  of  the  testator's  death.  And 
see,  note  j,  post, 

d.  Carridnu^Where^  for  the  flrat  cause 
of  action,  the  complaint  stated  that  the  de- 
fendants lost  or  converted  a  part  of  property 
intrusted  to  them,  and  demanded  damages  for 
its  losff ;  and  for  a  second  cause  of  action,  that 
plaintiffs,  not  knowing  of  the  deficiency,  paid 
the  bill  of  freight  as  if  the  whole  lot  had  been 
delivered,  and  demanded  to  recover  back  the 
excess  of  freight  paid,  it  was  hdd,  that  the 
two  claims  were  inroperly  united  in  the  same 
action.  Adam  v.  Bissel,  28  Barb.  382. 

Where  an  action  was  commenoed,  and  the 
first  claim  was  for  cattle  killed  by  the  cars  of 
the  defendants,  and  also,  for  killing,  carrying 
away,  and  converting  said  cattle;  and  also, 
another  action,  on  a  contract  by  which  the  de- 
fendants agreed  to  carry  cattle  on  their  road, 
and  for  damages  occasioned  by  their  failure  to 
carry  safely,  and  also  for  converting  the  cattle 
killed  by  reason  of  defendants  not  providing 
sufficient  cars,  heldy  that  the  two  causes  of 
action  in  this  case  could  not  be  joined.  CoUodl 
V.  New  York  ^  Erie  B,  B.  Co.  9  How.  311. 

e.  InfisLntS. — ^Where  several  tracts  of  land 
are  conveyed  by  an  influit,  to  separate  pant- 
ees,  by  separate  deeds,  he  cannot  unite  m  one 
action  his  claims  to  recover  possession,  and 
have  the  deeds  set  aside  upon  his  coming  of 
age.  Voorhies  v.  Voorhies,  24  Barb.  150. 

The  complaint  cannot  be  so  framed  as  to 
demand  a  delivery  of  personal  property  al- 
leged to  be  converted,  and  damages  for  the 
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oonTersion.  MaxweU  ▼.  Famam,  7  How.  236 ; 
Spalding  y.  Spalding,  3  id.  297. 

/•  Coxiversioil. — A  claim  for  unlawfully 
converting  goods,  founded  upon  the  wrongful 
iM;t,  cannot  be  united  with  one  for  money  had 
and  receired  upon  contract,  to  the  use  of 
plaintiff.  Cobb  v.  DowBy  10  N.  Y.  (fi  Seld.), 
335 ;  Rev'g  S.  G.  9  Barb.  230 ;  HunUr  y. 
PotoeK,  15  How.  223. 

g^  Contract  and  tort.— A  cause  of  ac- 
tion on  a  promissory  note,  and  one  for  an  as- 
sault and  battery,  cannot  be  united  in  the  same 
complaint.  Dor  man  y.  Kellam,  14  How.  184 ; 
S.  0.  4  Abb.  202.  See,  howeyer,  Adams  y. 
BisseU,  28  Barb.  382.  If  a  consignee,  or 
holder  of  a  bill  of  lading,  has  made  advances 
upon  goods,  he  has  such  an  interest  in  the 
property  as  will  entitle  him  to  commence  an 
action  against  a  carrier  who  has  occasioned 
loss  to,  or  tonyerted  the  same;  and  it  is 
proper  to  join  with  such  an  action,  one  to  re- 
cover back  money  overpaid  as  freight.  Ad- 
ams v.  BisseU,  2S  Barb.  382. 

h.  Coiporatioxi  and  individual —It 

is  improper  to  join  a  cause  of  action  for  equi- 
table relief  Minst  a  corporation,  with  one 
Ugainst  an  individual  defendant,  for  damages. 
House  V.  Cooper,  16  £k>w.  294;  S.  0.  30 
Barb.  157.  It  is  improper  to  join  a  cause  of 
action  against  a  person,  as  officer  of  an  asso- 
ciation or  corporation,  with  a  cause  of  action 
against  him  as  an  individual.  Worth  v.  Eadde, 
28  How.  231 ;  S.  0.  18  Abb.  396. 

i.  Personal  and  rei^resentatlre  — 

There  is  an  improper  joinder  of  daims,  where 


the  plaintiff  unites  with  a  cause  of  action 
which  accrues  to  him  personally,  one  that 
had  accrued  to  a  person  now  deceased,  and 
which  the  plaintiff  represents.  Hall  v.  Fisher, 
20  Barb.  446 ;  Lucas  v.  New  York  Central  B 
B.  Co.  21  Barb.  245. 

i.  Several  defendants.— It  is  a  faui 

mis-joinder  of  actions,  where  an  action  is 
commenced  against  a  number  of  defendants 
jointly,  and  against  one  or  more,  but  not  all 
of  them  severally.  Wdls  v.  Jewett,  11  How. 
2A2\  LeBoy  v.  Shaw,  2  Duer,  626;  Barnes 
v.  Smith,  16  Abb.  420;  S.  G.  1  Rob.  699; 
ViaU  v.  Mott,  37  Barb.  208;  Badgers  v. 
Bodgers,  11  id.  595;  Enos  v.  Thomas,  4 
How.  48.  Where  an  action  is  .commenced 
against  a  number  of  defendants,  to  recover 
the  possession  of  real  property,  with  damages 
for  withholding  the  same,  there  cannot  be 
united  with  it,  a  claim  against  one  of  the 
defendants  for  moneys  received  for  rents  and 
profits  of  the  premises.  Tompkins  v.  White, 
8  How.  520. 

k.  Several  devisees. — A  cause  of  action 

alleged  to  exist  in  favor  of  a  party  as  legatee 
of  Stephen  G.,  cannot  be  joined  with  a  cause 
of  aetimi  in  favor  of  such  party,  as  legatee  of 
Smith  G.,  two  of  the  defendants  being  execu 
tors  of  Smith  G.,  and  a  third  being  administra 
tor  of  Stephen  G.  ViaU  v.  Mott,  37  Barb.  208. 

L  "Warranty. — An  action  for  breach  of 
warranty  and  for  a  false  representation,  cannot 
be  joined.  Quintard  v.  Newton,  5  Rob.  72. 
But  if  no  objection  is  made,  they  may  be 
joined.  lb. 


IV.  Consolidation  op  AonoNS. 


a.  When  allowed. — When  several  suits 
are  pending  in  the  same  court,  between  the 
sinne  parties,  fbt  causes  of  action  which  may 
be  joined,  the  court  may,  in  its  discretion, 
consolidate  them  into  one.  2  R.  S.  383,  §  36. 
If  one  or  more  of  such  suits  are  in  the 
supreme  court,  and  others  elsewhere,  the 
supreme  court  may  consolidate  the  latter  with 
the  former,  id.  §  37.  The  plaintiff  may,  at 
any  stage,  consolidate  several  suits  against 
joint  ami  several  debtors,  in  the  same  court. 
M.  §  38. 

b.  Cost8.^The  defendant  may  have  an  or- 
der without  showing  a  defense  on  the  merits. 
The  object  of  the  statute  quoted  above,  is  to 
prevent  oppression  by  the  unnecessary  accu- 
mulation of  costs.  Brewster  v.-  Stewart,  3 
Wend.  441.  On  a  motion  to  consolidate  suits, 
costs  will  be  allowed  if  the  motion  prevails. 
Bank  of  the  United  States  v.  Strong,  9  Wend. 
451.  NotwithstandinflT  one  action  had  been 
commenced  before  tne  cause  of  action  ac- 
crued in  the  other,  they  may  be,  on  motion, 
consolidated,  and  in  such  a  case  the  plaintiff 
is  not  deemed  at  fault  for  bringing  separate 
guits,  and  will  not  be  charged  with  costs. 
Dunning  v.  Bank  of  Auburn,  19  Wend.  23. 
Semble,  that  notwithstanding  suits  are  on  dif- 
ferent transactions,  yet  if  no  defense  is  in- 


tended, consolidation  ma^  be  ordered.  TTi^ 
kinson  v.  Jo?MSon,  4  Hill,  46.  Where  the 
case  is  a  proper  one,  an  order  for  the  consoli- 
dation of  several  suits  may  be  made  on  terms 
^ving  to  the  successful  party  the  costs  al- 
ready incurred  in  the  actions  to  be  discon- 
tinued; but  unless  some  such  provision  is 
made  in  the  order,  the  successfhl  party  can- 
not tax  costs  already  incurred  in  the  action's 
discontinued,  and  the  only  ones  that  will  be 
allowed  will  be  those  of  the  consolidated  ac- 
tion. Blake  v.  Michigan  Southern  and  North* 
em  Indiana  B.  B.  Co,  17  How.  228. 

Where  the  plaintiff  sued  the  defendant,  with 
others,  as  drawers  of  a  bill  of  exchange,  and 
also  sued  the  defendant  afterwards  alone  as 
acceptor,  the  court  refused  to  stay  the  pro- 
ceedings in  the  last  action,  on  the  ground 
that  it  was  vexatious  and  oppressive,  holding 
that  the  different  character  in  which  the  de- 
fendant was  sued,  in  each  action,  justified  the 
subsequent  proceeding.  Wise  v.  Prowse,  9 
Price,  393. 

c.  Il\junction. — ^It  is  never  proper  to  ap- 
ply for  an  injunction  where  a  multiplicity  of 
suits  are  brought.  Minor  v.  Webb,  10  Abb. 
284. 

d.  Actions  in  different  counties.— 

An   action  was  commenced  in  each  of  the 
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connties  of  the  State,  for  a  libel  which  was 
published  in  the  county  in  which  all  the 
parties  resided.  These  actions  were  all  com- 
menced at  the  same  time,  and  against  Uie 
same  defendants ;  Jield,  that  a  motion  to  con* 
solidate  the  actions  into  one  must  be  granted, 
and  that  it  might  be  made  anywhere  in  the 
district  containing  the  county  in  which  any  of 
the  actions  sought  to  be  consolidated  was 
brought.  Percy  v.  Seward,  6  Abb.  326. 

e.  Appeal. — No  appeal  can  be  taken  from 
an  order  granting  or  refusing  a  motion  to  con- 
solidate; the  whole  question  rests  entirely 
with  the  court.  It  is  the  usual  practice  of 
the  courts  to  grant  the  motion,  where  it  is 
shown  that  the  plaintiff  will  not  be  preju- 
diced, and  the  grounds  of  the  motion  are  not 
denied.  2  R.  S.  383 ;  Dunning  y.  Bank  of 
Auburn,  19  Wend.  23. 

/.  Insiiranoepolicies.'-Where  separate 
actions  are  commenced  upon  different  policies 
of  insurance,  though  on  the  same  risk,  they 
cannot  be  consolidated.  Each  contract  is 
separate  and  independent  of  the  other,  and 
must  be  determined  by  itself.  Camman  v. 
New  York  Insurance  Co.  1  Gaines,  114. 

g-  Libel. — Where  an  action  is  commenced 
against  the  editor,  and  another  against  the 
publisher  of  a  newspaper  in  which  a  libel  ap- 
peared, a  motion  to  consolidate  the  two  will 
be  denied.  Cooper  v.  Weed,  2  How.  40. 

h.  Plaintiff  may  move.— The  plaintiff, 

as  well  as  the  defendant,  may  move  to  con- 
solidate several  actions  under  this  section, 
and  if  the  motion  is  granted,  the  plaintiff  must 
pay  costs  of  the  consolidated  actions,  as  well 
as  the  costs  of  the  motion.  Brigga  v.  Gaunt, 
4Duer,  664;S.  C.  2Abb.  77. 

».  Mechanics'  lien.— Where  a  party  is 
made  a  defendant  in  an  action  to  foreclose  a 
mechanic's  lien,  and  all  the  equities  of  both 
parties  can  be  passed  upon  in  this  action,  he  is 
not  obliged  to  file  a  lien  to  protect  a  claim  of 
his  own,  arising  out  of  the  same  transaction, 
and  on  the  same  premises.  It  is  never  proper, 
in  such  a  case,  to  consolidate  the  two  actions ; 
the  second  will  be  dismissed  on  motion. 
Chraff  V.  Bosenburgh,  6  Abb.  N.  S.  428  (n). 

i-  Statutory  penalty.— The  plaintiff 

commenced  sixty-four  suits,  all  of  which 
were  at  issue,  for  the  recovenr  of  a  statutory 
penalty.  The  court  refused  to  consolidate 
them,  on  the  ground  that  it  would  render  the 
trial  very  protracted  and  embarrassing;  but 
as  the  suite  were  of  two  p;eneral  classes,  the 
court  held  that  the  plaintiff  must  select  one 
from  each  of  the  two  classes  for  trial,  and 
suspended  the  remaining  actions  pending  the 
adjudication,  with  liberty  to  him  (the  plaint- 
iff; to  renew  the  motion  after  trial.  Ckirk  v. 
Metropolitan  Bank,  5  Sandf.  665. 

k.  Affidavit  necessary.— Where  ac- 
tions sought  to  be  consolidated  are  to  be  de- 
feuded,  the  affidavit  of  the  party  making  the 
motion,  must  show  that  the  questions  in- 
volved in  them  are  substantially  the  same  in 
all  the  actions;  but  unless  the  nature  of  the 


defense  bo  stated,  the  defenses  most  be  shown 
to  be  identical.  Dunn  v.  Mawm,  7  Hill,  154; 
Wilkinson  v.  Johnaon,  4  id.  46.  See  opinion 
of  Ingrahax,  J.,  Hotoe  v.  Farmers'  Bank  of 
Ohio,  not  reported  ;  cited  in  Voorhies'  .Code, 
336,  note  c.  But  the  defendant  need  not 
make  an  affidavit  of  merits.  Brewster  v. 
Stewart,  3  Wend.  441,  442. 

I  Foreclosure  suit.— ^SlsmftJ^  that  ac- 
tions of  this  character  will  never  be  consoli- 
dated, under  any  circumstances.  Grant  v. 
Spencer,  not  reported,  cited  in  Voorhies'  Code, 
336,  note  /. 

m.  Old  rules. — The  common  law  roles, 
which  prevailed  prior  to  the  Code,  have  not 
been  materially  changed;  the  question  now 
as  then  is,  are  the  defenses  identical,  and  are 
the  questions  invt>lved  substantially  the  same. 
WUkinsan  v.  Johnson,  4  Hill,  40.  See^  how- 
ever. Pierce  v.  Lgan,  3  Hill,  450 ;  where  it  is 
held,  that  where  the  defendant  sought  to  pre- 
vent the  collection  of  one  of  the  debts,  and 
the  plaintiff  would  be  prejudiced,  that  the 
motion  should  be  denied. 

n.  Amended  oomplaint.— The  plaint- 
iff should  not  make  his  motion  to  consolidate, 
until  the  defendanto  have  answered  in  all  the 
cases.  If  the  plaintiff  should  be  obliged  to 
amend  his  complaint,  the  order  to  consolidate 
could  not  be  issued  until  the  time  to  answer 
the  amended  complaint  had  expired.  Le  Boy 
V.  Bedell,  1  Code  R.  N.  S.  201. 

0.  Miscellaneous  ezamplea— Wher« 

three  oblieors  of  a  joint  and  several  bond 
were  sued  m  separate  actions,  the  court  order- 
ed a  stay  of  proceedings  in  two  of  the  actions, 
and  ordered  the  other  to  be  tried.  Anderson 
V.  Towgood,  1  Ad.  &  £1.  N.  S.  245. 

Where  two  actions  not  identical  are  pending 
in  different  courte  between  the  same  parties 
depending  upon  different  facte  and  circum 
stances,  although  relating  to  the  same  subject- 
matter  in  part,  still  this  will  furnish  no  ground 
for  staying  proceedings  in  either  action,  especi 
ally  if  they  were  commenced  at  different  times 
Sorky  v.  Brewer,  18  How.  509.  See  ToU  v 
Thomas,  15  id.  315. 

p.  Stipulation.— Where  a  party  agrees 
that  his  action  shall  abide  the  event  of  an- 
other, it  will  be  no  excuse  that  he  did  not 
know  the  state  of  the  other  action,  and  he 
cannot  be  relieved  on  that  account,  provided 
he  was  not  deceived,  and  the  precise  state  of 
it  might  have  been  ascertained  oy  due  inquiry 
Mutual  Security  Ins.  Co.  v.  Drummond,  3 
Code  R.  143. 

Where  a  number  of  plaintiffs  commence  as 
many  actions  against  the  same  defendants, 
and  stipulate  that  they  will  abide  the  event 
of  one  of  the  actions,  held,  that  the  plaintiff 
being  successful  in  the  action  tried,  a  reference 
should  bo  ordered  to  ascertain  the  amount  of 
the  damage  sustained  by  the  other  plaintiff, 
and  they  had  only  to  prove  their  amount,  and 
that  was  the  only,  point  that  the  defcndante 
could  controvert.  Honlahan  v.  Sacket^s  Har-' 
bor  A  Saratoga  B.  B.  Co.  24  How.  155. 
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9*  Official  boncL  —  Two  actioDs  were 
commenced  on  an  administrator's  bond ;  held, 
that  one  only  should  have  been  brought,  and 
they  were  ordered  to  be  consolidated.  People 
T.  McDonald,  1  Cow.  189. 

r.  Deposition. — The  evidence  taken  nnder 
a  commission,  issued  in  a  consolidation  cause, 


in  which  the  defendant  is  joined,  may  be  read 
in  evidence  in  the  principal  action.  WcUerbury 
▼.  Delafield,  1  Gaines,  513 ;  id.  Col.  &  G.  Gas. 
324,  subd.  7.  A  demurrer  based  on  the  sup* 
position  that  a  statute  has  been  repealed,  is 
not  frivolous.  Chauncey  v.  Lawrence^  15  Abb. 
106.    See  Laws  N.  Y.  1863,  ch.  392. 


§168.  [1*4- J  (Am'd  1849,  1862.)  Allegation  not  denied;  when  to  be 
deemed  time* 

£very  material  allegation  of  the  complaint,  not  controverted  by  the 
answer,  as  prescribed  in  section  149 ;  and  every  material  allegation  of  new 
matter  in  the  answer,  constituting  a  counterclaim,  not  controverted  by  the 
reply,  as  prescribed  in  section  153,  shall,  for  the  purposes  of  the  action,  be 
taken  as  true.  But  the  allegation  of  new  matter  in  the  answer,  not  relating 
to  a  counterclaim,  or  of  new  matter  in  a  reply,  is  to  be  deemed  controverted 
by  the  adverse  party  as  upon  a  direct  denial  or  avoidance,  as  the  case  may 
require. 

I.  What  arb  Material  Allegations. 


a.  General. — It  has  beeu  frequently  held 
that  only  those  alle^tions  are  material  (in 
the  sense  and  meaning  of  the  Code)  which 
the  plaintiff  must  prove  on  the  trial  in  order 
to  maintau)  his  action  ;  it  is  the  truth  of  these 
only  that  is  admitted  by  a  failure  to  answer; 
unless  an  allegation  may  be  stricken  out  as 
surplusage,  it  is  material.  Fry  v.  Bennett^  5 
Sandf.  54;  S.  G.  1  Code  R.  N.  S.  245;  id.  9 
N.  Y.  Leg.  Obs.  330;  Isham  v.  WiUiamsm,  7 
id.  340 ;  Connoss  v.  Meir,  2  E.  D.  Smith, 
314 ;  Neuman  ▼.  Otto,  4  Sandf.  668 ;  S.  C.  10 
N.  Y.  Leg.  Obs.  14 ;  Harlow  v.  Hamilton,  6 
How.  475 ;  Sands  y.  St,  John,  23  id.  140 ; 
S.  C.  36  Barb.  628 ;  Oechs  y.  Cook,  3  Duer, 
161 ;  Mayor,  etc.  of  Albany  y.  Gunliff,  2  N. 
Y.  (2  Oomst  ),  165,  171. 

h.  Ldbel. — Where  fiu;ts  are  pleaded  in 
mitigation  of  damages  in  an  action  for  libel, 
they  are  not  material  in  the  sense  of  this  sec- 
tion of  the  Code.  Newman  v.  Otto,  supra. 
Nothing  is  admitted  but  matters  well  pleaded. 
Harlow  y.  Hamilton,  supra. 

c.  Partnership.  —  Where  a  complaint 
ayerred  a  sale  and  deliyery  of  goods  to  defend- 
ants under  their  firm  name  of  A.  B.  &  Co., 
but  did  not  in  express  terms  state  that  the 
firm  was  made  up  of  the  defendants  in  the 
action,  held,  that  an  omission  in  the  answer 
to  deny  that  defendants  did  compose  such 
firm,  will  not  at  the  trial,  preclude  them  from 
objecting,  first,  that  the  plaintiff  has  not 
proved  that  the  goods  were  sold  to  both  de- 
fendants; and  second,  fW>m  offering  proof 
that  defendants  were  not  partners;  the  rule 
being,  that  no  allegations  in  a  complaint  shall 
be  held  material  within  the  meaning  of  this 
section  of  the  Code,  which  will  not  prevent  a 
plaintiff  from  recovering,  if  proved  to  be  un- 
true, or  that  when  dented,  he  will  not  be  ob- 
liged to  prove  tu  entitle  himself  to  a  verdict. 


Oechs  y.  Cook,  3  Duer,  161.  Sometimes  the 
form  of  the  pleading  will  render  a  fact  mate- 
rial, which  otherwise  would  not  be  so.  Liv- 
ingston v.  Miller,  8  N.  Y.  (4  Seld.),  289 ; 
Hatch  v.  Peet,  23  Barb.  575. 

d.  "Written  instruments,— This  section 

must  be  confined  to  allegations  of  fact,  and 
cannot  refer  to  an  averment  of  the  legal  con- 
struction or  effect  of  written  instruments ;  and 
it  never  can  be  applied  to  the  intention  or 
meaning  of  the  parties,  when  they  execute  a 
written  ifistrument.  .  To  adopt  any  other  con- 
struction, would  be  to  subvert  the  rules  of 
pleading,  as  well  as  the  plainest  principles  of 
pustice.  That  part  of  an  answer  which  re- 
fates  to  the  meaning  of  an  agreement,  must  be 
deemed  an  immaterial  allegation,  and  as  the 
plaintiff  cannot  interpose  a  demurrer,  it  will 
be  disregarded  at  the  trial.  Nor  is  such  an 
answer  ever  to  be  deemed  equivalent  to  an  al- 
legation of  mistake,  or  surprise,  in  the  execu- 
tion of  the  amement,  so  that  the  defendants 
will  be  entitled  to  have  it  modified  on  either 
of  these  grounds.  Barton  v.  Sackett,  3  How. 
358;  S.  C.  1  Code  R.  96. 

e.  Bond  and  mortgage.—- A  complaint 

set  forth  the  conditions  of  a  bond,  and  averred 
that  it  was  secured  by  a  mortgage,  «  which 
contained  the  same  conditions  as  the  said 
bond."  An  answer  that  repeated  the  words  of 
the  condition,  as  they  were  set  forth  in  the 
complaint,  and  averred  that  it  is  not  contained 
in  the  mortgage,  is  by  no  means  a  denial  that 
such  was  not  the  substance  of  the  condition 
of  the  mortgage.  If  that  issue  is  to  be  raised, 
the  defendant  must  deny  the  deeds,  or  set  out 
the  condition  verbatim,  in  order  that  the  court 
may  determine  the  fact.  Dimon  v.  Dunn,  15 
N.  Y.  (1  Smith),  500;  Rev'g  S.C.  8  How.  16, 
sub  nom.  Dimon  v.  Bridges, 
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IL  ADHiBsiair  mr  Failttbb  to  Answer. 


a.  Cause  of  axstion. — ^Unless  the  defend- 
ant answers,  he  admits  that  all  the  allegations 
set  forth  in  the  complaint  are  true,  but  does 
not  admit  that  they  constitute  a  cause  of  ac- 
tion. Johnson  y .  Pierce,  7  English  (Ark.),  599. 

h.  Co-defendant* — Where  there  are  co- 
defendants,  and  any  of  them  do  not  answer, 
those  who  omit  to  do  so  shall  not  be  adjudged 
as  having  admitted  anything  set  forth  in  an 
answer  of  the  defendants  who  do  plead. 
Woodtowih  V.  Bellows f  4  How.  25. 

c.  Contract. — Where  the  complaint  alleg- 
ed that,  on  a  day  named,  the  parties  to  the  action 
entered  into  an  agreement,  which  was  signed 
by  the  defendant,  setting  forth  its  terms,  and 
the  answer  admitted  that  the  defendant  sign- 
ed and  executed  the  contract  as  alleged  in  the 
complaint,  Iteld,  that  no  proof  of  a  contract. 


in  such  a  case,  was  necessaiy.  JSh^ear  y.  Hart, 
3  Bob.  420. 

d.  Common  carrier.— -Where  it  was  al- 
leged in  the  oomplaiiit,  and  not  denied  (and 
for  that  reason  admitted  in  the  answer),  that 
defendant  reoeiyed  goods  as  a  common  carrier, 
and  the  contract  was  entire,  and  for  the  whole 
route,  held,  that  it  was  no  error  for  the  jndge 
to  refuse  to  charge,  that  oyer  some  parts  of  the 
route  the  defendants  were  not  oommon  car- 
riers, but  was  merely  a  bailee  for  hire.  Sim- 
mons y.  Law,  8  Bosw.  213 ;  S.  C.  AfPd,  3 
Keyee,  217. 

e.  Undertaking.— An  allegation  that  an 
undertaking  was  executed,  if  not  denied,  im- 
plies that  the  undertaking  is  executed  and 
deliyeredf  and  such  is  the  extent  of  tfa^  admis- 
sion. Bobert  y.  Good,  2  Trans.  App.  103. 


in.  Admission  bt  Demurber. 


Where  a  demurrer  remains  on  the  record, 
the  facts  set  forth  in  the  pleading  to  which 
it  is  interposed,  are  admitted  by  it,  as  well 
for  the  purpose  of  eyidence  upon  the  trial  of 
the  issue  to  which  the  pleading  demurred  to, 
relates,  as  for  the  pun>oso  of  the  argument. 
CuUer  y.  Wright,  22  N.  Y.  (8  Smith),  472, 
475.    Facts  that  are  releyant^  and  well  plead- 


ed, are  admitted  by  a  demurrer,  but  not  con- 
clusions of  law.  HaU  y.  Bartktt,  9  Barb. 
301 ;  Ford  y.  Peering,  1  Ves.  jr.  72,  78 ;  and 
cases  cited  in'  Story's  PI.  452;  Acome  y. 
American  MinercU  Co.  11  How.  26;  Bennion 
y.  Davidson,  1  H.  &  H.  48;  Freeman  y. 
Frank,  10  Abb.  370. 


rv.  Admission  bt  Failxtre  to  Reflt. 


a.  Coimterclalm.— If  the  pleading  sets 
up  facts  as  a  counterclaim  they  may  be  taken 
as  true,  if  they  are  neither  demurred  or  replied 
to,  and  the  defendant  will  be  entitled  to  relief 
thereon.  Lawrence  y.  Bank  of  the  Bepublic, 
3  Rob.  142.  This  case  was  reversed  on  other 
grounds.  35  N.  Y.  (8  TiffX  320;  S.  C.  31  How. 
502.  Where  there  has  oeen  a  conyersion  of 
personal  property,  which  is  set  up  as  a  coun- 
terclaim and  damages  alleged,  and  the  defend- 
ant does  not  interpose  a  reply,  the  amount  of 
damage  alleged  is  not  thereby  admitted.  Mo- 
Keneie  y.  FarreU,  4  Bosw.  193;  Stwurt  y. 
Binsse,  10  id.  436.  Where  a  pleading  sets 
forth  a  demand  against  a  party,  that  contains 
10  expressions  importing  that  the  defendant 


<  claims  to  recoyer  on  it  against  the  plaintiff, 
snch  statement  will  not  oonstitnte  a  ceunter- 
claim,  but  is  a  defense  merely ;  anch  an  ayer- 
ment  does  not  stand  admitted,  if  not  replied 
to.  Bates  y.  Bosekrans,  37  N.  Y.  (10  Tiff.), 
410;S.€.4Abb.N.S.276;4Trans.App.332. 
b,  Znfknoy,  etc. — Where  the  defense  of 
infancy  is  interposed,  it  may  be  deemed  con- 
troyerted,  and  denied  (unmr  the  proyisions 
of  this  section^  without  any  reply.  Hodges  y. 
Hunt,  22  Barb.  152.  The  rule  is  the  same 
with  regard  to  the  statute  of  limitations. 
Esselstyn^,  Weeks,  2  £.  D.  Smith,  116;  S.  C. 
2  Abb.  272.  See,  12  N.  Y.  (2  Kern.)  635. 
Also,  where  usury  is  interposed.  CuUer  y. 
Wright,  22  N.  Y.  (8  Smith),  472. 


V.  Effect  of  Admissions. 


a.  In&nt* — Where  an  infant,  in  pleading, 
makes  an  admission  which  is  unfayorable  to 
himself,  the  court  will  suppress  it.  Moore  y. 
Moore,  4  Sandf.  Ch.  44 ;  S.  0.  Aff 'd,  5  N.  Y. 
(1  Seld,),  256. 

6.  PlaintiflTs  right— A  party  who  ad- 
mits by  his  pleading  that  which  establishes 
the  plaintiff's  right,  cannot  deny  its  existence, 
nor  proye  any  state  of  facts  inconsistent  with 
such  admission.  Paige  y.  Willet,  38  N.  Y. 
(11  Tiff.),  31;  id.  5  Trans.  App.  27.  See, 
also,  Bobbins  y.  Codman,  4  £.  D.  Smith,  325. 
To  a  like  effect,  see,  Tell  v.  Bhyer,  38  N.  Y. 
(11  Tiff.),  162;  S.  C.  6  Trans.  App.  142,  sub 
nom.  TiU  y.  Beyer 


c.  Confession. — ^Where  a  party  relies 
upon  the  confession  of  his  opponent,  all  that 
is  said  at  that  time,  and  on  the  same  subject, 
must  be  construed  together.  Garey  y.  Nichol- 
son, 24  Wend.  350 ;  Kelsey  y.  Bush,  2  Hill, 
440;  Dorlon  y.  Douglass,  6  Barb.  456; 
Stuart  y.  Kissam,  2  id.  494. 

d.  Several  answers.— Where  there  are 
seyeral  answers,  an  admission  made  in  one  is 
not  ayailable  against  the  others.  Each  answer 
must  stand  by  itself  as  a  distinct  defense,  and 
the  plaintiff  must  recoyer  on  the  whole  re- 
cord. Swift  y.  Kingsley,  24  Barb.  543 ;  Trou 
and  Butland  Bailroad  Co.  y.  Kerr,  17  id. 
599 
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e.  SeTBral  deftases.— -Whero  tliere  is 

more  than  one  defense  to  an  action,  and  new 
matter  is  interposed  to  one  of  them,  the  neces- 
sity of  trying  the  isRues  formed  directly  upon 
the  complaint  by  the  other  defenses,  is  not 
dispensed  with.  Vassear  v.  LivingaUmy  13  N. 
Y.  (3  Kern.),  266 ;  Aff'g  S.  G.  4  Duer,  285 ; 
Ayres  ▼.  CorOl,  18  Barb.  264;  S.  G.  9  How.  573. 

/.  Evidence.  —  An  admission  that  has 
been  expressly  abandoned  b^  a  nleader,  can- 
not be  used  in  evidence  against  him.  Brmcn 
T.  Fetter,  7  Wend.  304.  it  is  not  competent 
to  read  the  original  pleading  in  evidence,  when 
it  has  been  amended.  HaUa  v.  Pcmfret,  1 
Dan.  Exch.  141. 

9^  Amended  pleading;.— In  the  case  of 

an  amended  pleading,  the  last,  and  not  the 
original,  is  the  one  oefore  the  court ;  a  refer- 
ence to  the  original  pleadine  is  not  enongh  to 
falsify  the  statement  of  the  amended  one. 
The  pleader  acknowledges,  when  he  amends 
bis  jueadine,  that  he  was  mistaken,  and  not 
that  he  willfully  and  knowingly  made  a  Iklse 
statement  in  the  pleading  amended.  Elizct- 
hethport  Man^facU^ring  Oo.  v.  CampMl,  13 
Abb.  86. 

Where  only  a  part  of  an  answer  is  de- 
marred  to,  the  defendant,  under  the  leave 
to  amend,  can  only  amend  the  defective  por- 
tion of  the  answer,  and  cannot  set  up  new 
defenses.  Fidden  v.  CareOi,  26  How.  173 ; 
S.  G.  16  Abb.  289,  sub  nom.  Fieldm  v.  CasdU. 
Where  an  answer  is  hM  bad  on  demurrer, 
facts  stated  in  it  cannot  be  used  as  admissions 
of  those  facts.  Firmin  v.  CrudfiXy  5  G.  &  P.  98. 

A*  Jtld^]1ien^'~~'A  Judgment  entered  upon 
a  trid,  in  a  case  where  thm  is  an  admission 
made  in  the  pleadings  thct  shows  dearty  that 
there  should  have  been  no  mich  Judgment  en- 
tered, would  be  erroneous.  Bridae  v.  Payson, 
5  Sandf.  210,  217 ;  Jtme9  v.  MeKemon,  6 
Johns.  543,  559,  565 ;  MeCosker  v.  Brady,  1 
Barb.  Gh.  329;  Gould's  PI.  152;  McFerran 
f .  Taylor^  3  Gimoch,  127. 


i  Special  Terdidt— A  special  verdict 
need  not  contain  facts  admitted  by  the  plead- 
ings. These  facts,  together  with  those  found 
hj  the  jury,  are  a  proper  subject  for  consid- 
eration upon  an  appeal  to  the  higher  court. 
Barto  V.  Himrod,  8  N.  Y.  (4  Seld!),  483.  It 
is  only  where  facts  are  contested  that  evi- 
ddnoe  need  be  offered  to  establish  them. 
Hackett  v.  RiOiardSy  11  N.  Y.  Leg.  Obs. 
315 ;  S.  G.  3  £.  D.  Smith,  13 ;  S.  G.  Rev'd,  13 
N.  Y.  (3  Kern.),  138.  '*  Whatever  has  been 
admitted  on  both  sides  in  the  pleading,  can- 
not be  contradicted  either  in  the  subsequent 
pleadings,  or  even  in  the  verdict,  for  neither 
par(T  can  retract  what  he  has  before  conceded 
on  the  record,  and  the  jury  have  no  authority 
to  find  any  other  ftcto  than  such  as  are  put  in 
issue.**  Ooald*s  PI.  152;  Orwbie  v.  Xmry,  6 
Bosw.  313.  Where  a  party,  in  a  pleading, 
sets  Ibrth  a  Ihct  which  his  adversary  does  not 
deny,  saoh  &ct  must  be  taken  as  true,  and 
eannoi  be  denied  i&  that  actxm.  Thomat  v. 
AM9Hn,  4  Bai^.  273;  Johnwn  v.  McInU»hy 
31  id.  267,  272. 

i.  TTnavailable  admission.  —  Where 

the  demurrer  is  to  one  plea  or  answer,  and 
the  admission  or  averment  is  found  in  another, 
such  an  admission  will  not  avail  the  plaintiff 
on  this  demurrer.  Ayree  v.  CoWM,  18  Barb. 
260;  Trwf  and  BuUand  B.  JR.  Co.  v.  Kerr^ 
17  id.  581 ;  FWmn  v.  Orudfic,  5  Garr.  k 
Payne,  97  ;  Montgomery  v.  MidMrdeon^  id. 
247 ;  Smith  v.  Martin,  9  Mees.  &  Wels.  304 ; 
Edmund  v.  Groves^  2  id.  642;  Marinaton  v. 
MacMorria,  5  Taunt.  228;  1  Marsh,  33; 
Bohina  v.  MaidtUme,  4  Q.  B.  R.  811.  See, 
further,  as  to  the  English  practice,  Hutt  v. 
MorreOy  3  Exch.  240;  13  Jur.  215;  Knight 
V.  McDouaU,  12  Ad.  &  El.  437;  Feam  v. 
Faica,  7  M.  &  6.  518;  Bomi  v.  Stewart,  4 
id.  295 ;  Gould  v.  Oliver,  2  id.  208,  234 :  Car- 
eer V.  James,  13  M.  k  W.  137;  Gale  v.tewia, 
6  Q.  B.  730 ;  11  Jur.  730. 


CHAPTER  VI. 
Jm^takea  in  pleading,  and  amendments. 

Sionov  169.  Material  variances,  how  provided  for. 

170.  Immaterial  variances,  how  provided  for. 

171.  What  to  be  deemed  a  variance. 

172.  Amendments  of  course. 

173.  Amendments  by  the  court. 

174.  Amendments  after  demurrer. 

175.  Suing  a  party  by  a  fictitious  name,  when  allowed. 

176.  No  error  or  defoct  to  be  regarded,  unless  it  affect  substantial  rights. 

177.  Suf^emental  o<Hnplaint,  answer  and  reply. 

§  169.  [145.]  (Am'dl849.)  Materiui  varianceB,  how  provided  for. 

No  yarmnce  between  the  allegation  in  a  pleading  and  the  proof  shall  be 

ieemed  material,  unless  it  have  actually  misled  the  adverse  party,  to  his 

prejudice,  in  maintaining  his  action  or  defense,  upon  the  merits.    Whenever 
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it  shall  be  alleged  that  a  parly  has  been  so  misled,  that  fact  shall  be  proved 
to  the  satisfaction  of  the  court,  and  in  what  respect  he  has  been  misled ; 
and  thereupon  the  court  may  order  the  pleading  to  be  amended,  upon  such 
terms  as  shall  be  just. 


I.  General  Notes. 


a.  Amendments. — ^Where  a  pleading  hag 
been  amended,  the  original  is  superseded,  and 
the  amended  pleading  takes  its  place.  Sands 
T.  Calkins,  30  How.  2 ;  Walker  ▼.  GraniU 
Bank,l  Ahb.N.  8.406;  Smeca  County  Bank 
▼.  OarUngh&use,  4  How.  174 ;  JPVy  t.  Bennett^ 
3  Bosw.  200,  (233);  S.  G.  5  Sandf.  54;  9  N. 
Y.  Leg.  Obs.  330 ;  1  Code  R.  N.  S.  238 ;  Bur- 
rail  V.  Moorty  5  Dner,  654 ;  Ikmn  v.  Baker^ 
12  How.  521;  Halea  y.  Pomfret,  1  Dan. 
Exch.  141.  The  effect  of  amending  a  plead- 
ing by  the  addition  of  new  parties,  ia  to  strike 
out  the  issue  that  has  been  joined.  And  it  is 
the  right  of  the  defendant,  who  has  already 
answered,  to  put  in  a  new  answer  to  the 
amended  complaint.  Ahn  y.  Albani/u  Northern 
R.  R,jCo,  14  How.  337,  339 ;  Ward  y.  Dewey, 
12  id.  193 ;  Scudder  y.  Voorhie,  1  Barb.  56. 
An  amendment  of  a  pleading  relates  back 
to  the  commencement  of  the  action,  and 
will  sometimes  preyent  the  statute  of  limita- 
tions from  attaching  to  a  cause  of  action  not 
embraced  in  the  original  complaint.  Ward  y. 
Kalbfteish,  21  How.  283,  285.  A  pleading 
can  be  once  amended  as  of  course,  but  in  the 
case  of  a  demurrer  being  interposed  to  an 
answer,  and  the  pleading  is  amended  by  the 
defenduit,  and  the  plaintiff  also  interposes  a 
demurrer  to  the  amended  answer,  the  defend- 
ant cannot,  without  leaye  of  the  court  obtain- 
ed, scrye  a  second  amended  answer.  Sands  y. 
Calkins,  30  How.  1. 

b.  Deceptive  words. — Where  a  person 
uses  words  m  a  deceptiye  and  double  sense, 
with  the  intention  of  misleading  a  party  with 
whom  he  contracts,  he  will  be  ^und  by  them 
in  the  sense  in  which  he  intended  them  to  be 
understood.  Johnson  y.  Hathom,  2  Keyes, 
476;  S.  C.  3  id.  126.  See,  also,  Hoffman  y. 
JEtna  Fire  Ins,  Co.  32  N.  Y.  (5  Tiff.),  405 ; 
Barlow  y.  SooU,  24  N.  Y.  (10  Smith),  40; 
Mowatt  y.  Lord  Londesborough,  3  EU.  A 
Black.  307,  334.  It  will  be  no  ground  for  re- 
ycrsine  the  judgment  on  appeal,  that  the  hus- 
band has  been  unnecessarily  joined  with  his 
wife  as  plaintiff;  the  court  should  amend  the 
judgment  by  striking  out  the  husband's  name. 
Ackley  y.  Tarbox,  31  N.  Y.  (4  Tiff.),  564. 

c.  Affidavits.  — Where  the  affldayit  is 
defectiye  in  the  name  of  the  court,  e.  p.,  as  in 
the  case  of  an  aflMayit,  to  be  used  in  the  court 
of  appeals,  when  it  should  be  entitled  in  the 


supreme  court,  it  is  defectiye,  and  a  motion 
will  be  denied  if  founded  upon  it.  Cliekman  y. 
Clickman,  1  N.  Y.  (1  Gomst.),  612 ;  S.  C.  3 
How.  365.  This  case  is  disapproyed  in  Bow- 
wuin  y.  Sheldon,  5  Sandf.  658,  where  Dubb. 
J.,  holds,  that  if  the  notice  is  correctly  en- 
titled, the  error  in  the  affidayit  might  be  dis- 
regarded. It  must  not  be  understood  that 
affidavits  cannot  be  amended,  but  that  they 
cannot  be  amended  in  respect  to  the  name  of 
the  court.  In  Sliding  y.  Spalding,  3  How. 
297,  302;  S.  G.  1  Gode  R.  64,  it  is  hM,  that 
where  an  action  was  commenced  to  compel 
the  deliyery  of  personal  property,  and  the 
alfidayit  used  was  found  to  be  defectiye,  but 
not  as  aboye,  the  court  allowed  it  to  be 
amended,  and  this  without  a  motion.  See, 
also,  Dows  y.  Green,  3  How.  377.  An  affida- 
yit may  be  entitled  in  the  action  to  be  com- 
menced, in  order  to  obtain  an  order  of  arrest. 
City  Bank  y.  Lumley,  28  How.  397.  In  Pin- 
dar y.  Black,  4  How.  95;  2  Gode  R.  53, 
Habbis,  J.,  holda  that  the  entitling  an  affida- 
yit, which  should  have  no  title,  is  unimport- 
ant, and  will  be  disregarded.  See  §  406,  post, 
and  notes. 

d.  ConStruotiOZL — The  proyisions  of  the 
Reyised  Statutes  (3  R.  S.  273),  and  the  matters 
contained  in  this  chapter,  are  to  be  construed 
together.  Brown  y.  Baboock,  3  How.  305 ;  S. 
G.  1  Gode  R.  66.  After  an  action  has  been 
commenced,  the  summons  cannot  be  amended 
without  leaye  of  the  court.  McCrane  y.  Moul- 
ton,  3  Sandf.  736. 

e.  Settled  rale. — It  is  a  well  settled  rule 
of  law,  that  a  party  shall  neyer  be  prejudiced 
by  any  delay  occasioned  by  the  court.  Wilson 
y.  Henderson,  15  How.  91.  And  the  rule  is 
the  same  with  aspect  to  the  neglect,  errors 
or  wrongful  acts  of  the  officers  of  the  court ; 
in  such  cases,  the  court  will  usually  allow  an 
amendment  as  a  matter  of  course.  Nede  y. 
BerryhUl,  4  How.  16 ;  Daly  y.  MaUhews,  20 
id.  267;  S.  G.  12  Abb.  403  (n.)  See  Bas- 
com  y.  Feaeler,  2  How.  16. 

/.  Referees.— A  referee  has  power  to  al- 
low an  amendment  under  §§  169,  170  of  the 
Gode,  proyidod  the  yariance  is  immaterial, 
and  the  opposite  party  has  not  been  actually 
misled  to  his  prejudice.  Union  Bank  y.  Mott, 
18  How.  506  ;  S.  C.  10  Abb.  372.  See  Ford 
y.  Ford,  35  How.  321. 


n.  Notes  Under  This  SEcnoN- 


a.  Party  must  be  actually  misled. 

Wheneyer  a  party  seeks  to  awl  himself  of 
tiie  proyisions  of  this  section,  he  must  proye, 
to  the  satisfaction  of  the  court,  that  he  has 


been  misled,  and  the  proof  must  also  show  in 
what  respect  he  has  been  misled.  CatUn  y. 
QurUer,  10  How.  315;  S.  G.  11  N.  Y.  (1 
Kern.),  366.    It  is  very  clear  that  $§  161 
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170  oontemdbite  a  ease  where  tlie  alleged  Ta- 
rianoe  has  been  discovered,  or  is  devolped  on 
the  trial  or  hearing,  at  which  time  the  relief, 
in  a  case  to  which  it  is  appropriate,  may  be 
giren  at  once,  and  the  trial  thereafter  proceed 
upon  the  amended  pleadings.  Effert  ▼.  Wick- 
«r,  10  How.  193, 197 ;  Oo^mI  ▼.  Tdlmadge,  1 
E.  D.  Smith,  673 ;  S.  0.  Aff'd,  9  N.  Y.  (5 
Seld.),  551 ;  Therasson  v.  Peterson,  22  How. 
98. 

Unless  the  party  claiming  to  have  been 
misled,  is  able  to  prore  it,  to  the  satisiaction 
of  the  court,  the  yarianoe  will  be  disregarded, 
and  the  pleadings  may  be  amended  to  con- 
form to  the  facts  proved.  Chapman  v.  Caro- 
tin,  Z  Bosw.  456.  The  trial  may  proceed 
without  an  amendment,  either  before  a  judge 
or  a  referee,  and  if  the  plaintiff  have  a  ver- 
dict, he  may  move  to  have  the  pleading 
amended  to  correspond  to  the  facts  proved, 
provided  the  defendant  has  not  been  misled 
or  surprised  by  the  variance.  LeUman  v. 
Stto,  3  Sandf.  735.  See,  also,  De  Peyster  v. 
Wheeler,  1  id.  719 ;  S.  C.  1  Code  R.  93 ;  Har- 
mony V.  Binghamy  1  Duer,  210 ;  S.  C.  Aff'd, 
12  N.  Y.  r2  Kern.),  99;  Hart  t.  Hudson,  6 
Duer,  294;  Parsons  v.  Suydam,  3  E.  D. 
Smith,  276 ;  Craig  t.  Ward,  36  Barb.  377 ; 
S.  C.  AflPd,  3  Reyes,  387 ;  2  Trans.  App.  281 ; 
Belyea  v.  Beaver,  34  Barb.  547  ;  S,  C.  Aff'd, 
25  N.  Y.  (11  Smith),  123,  sub  nom.  Dubois 
V.  Beaver;  Coleman  v.  Playsted,  36  Barb. 
29 ;  Seaman  t.  Low,  4  Bosw.  338 ;  Emery  v. 
Pease,  20  N.  Y.  (6  Smith),  62. 

&.  Appeal. — ^The  objection  to  the  recep- 
tion of  evidence  of  a  cause  of  action,  or  de- 
fence, not  embraced  in  the  pleadings,  must  be 
taken  on  the  trial.  The  appellate  court  will 
assume,  either  that  the  pleading  was  treated 
as  amended  to  admit  such  evidence,  or  that 
the  variance  was  immaterial.  Manice  v. 
Brady,  15  Abb.  173 ;  Belknap  v.  Seaiey,  14 
N.  Y.  (4  Kern.),  143;  Aff'g  S.  C.  2  Duer, 
570;  Parsons  v.  Suydam,  3  E.  D.  Smith, 
276 ;  Bosebrooks  t.  Dinsmore,  36  How.  138 ; 
S.  C.  5  Abb.  N.  S.  59 ;  1  Trans.  App.  265 ; 
Rev'g  S.  C.  4  Rob.  672. 

Since  the  court'  has  discretion  in  that  re- 
spect, it  is  no  ground  of  review  on  appeid, 
that  a  request  for  leave  to  amend  was  made 
on  the  trial,  and  refused.  Phincle  v.  Vaughan, 
12  Barb.  217;  Hendricks  v.  Decker,  35  id. 
302;  Dennis  v.  SneU,  50  id.  95;  S.  C.  34 
How.  467;  54  Barb.  411 ;  New  York  Mar- 
bled Iron  Works  v.  Smith,  4  Duer,  362,  377. 

c.  Commeroial  pap  r.— The  acceptor 

of  commercial  paper  cannot  defend  an  action 
on  the  eround  that  there  is  a  variance  be- 
tween the  drawer's  signature  and  his  true 
name.  Claflin  v.  Griffin,  8  Bosw.  689;  Wood 
v.  Bulkley,  13  Johns.  486. 

It  is  not  a  fatal  variance  to  declare,  on  a 
promissory  note,  and  to  prove  on  trial,  in  or- 
der to  rebut  the  defense  of  usury,  that  a  part 
only  of  the  face  of  the  note  was  demanded. 
Schoop  T.  Clark,  1  Keyes,  181.  Nor  is  an 
allegation  that  the  note  in  question  was  pay- 
able to  the  order  of  one  person,  and  proof 


that  it  was  payable  to  the  order  of  another, 
such  a  variance.  Farmer  v.  Cramy  7  Gal. 
135. 

That  a  note  was  duly  presented  to  the 
maker,  and  payment  demanded,  is  such  an 
allegation  as  will  be  sufficiently  sustained  by 
proof  that  the  note  had  been  presented  at  the 
maker's  last  known  place  of  business ;  that  he 
had  but  recently  removed  therefrom,  and  that 
diligent  search  and  inquiry  had  been  made  for 
him,  but  that  he  could  not  be  found,  in  order 
to  make  a  personal  demand  of  payment 
Paton  V.  Lent,  4  Duer,  231  (233.)  See,  also, 
Spies  V.  GUmore,  I N.  Y.  (1  Comst.),  321, 326. 

The  allegation  in  the  complaint  was,  that  a 
certain  party  said  the  paper  in  question  was 
*'  a  good  note,  and  that  it  would  pass  in  South 
street;"  held,  that  proof  that  ho  said  <'  the  note 
was  good,  and  there  were  people  in  South 
street  who  would  take  it,"  was  sufficient. 
Hawkins  r.  AppUhy,  2  Sandf.  421. 

On  the  trial,  facts  were  proved  to  excuse 
notice ;  held,  competent  under  an  allegation  of 
notice  of  non-payment  of  a  note.  Purchase  v. 
Mattison,  6  Duer,  587 ;  S.  0.  agun,  3  Bosw. 
310. 

Where  there  was  a  difference  between  the 
alleged  time  when  a  note  was  payable,  and 
the  actual  time,  hddy  immaterial.  Trowbridge 
T.  Didier,  4  Duer,  448.  See  Chapman  v. 
Carotin,  3  Bosw.  456.  The  allegation  that 
the  note  was  made  by  A.  B.,  was  sustained 
by  proof  that  it  was  made  by  a  firm  who  did 
busuiess  under  the  name  of  A.  B.  Bank  of 
Cooperstown  v.  Woods,  2S  N.  Y.  (1  Tiff.),  545. 

d.  Various  oaees  of  immaterial  va* 

rianoe. — In  an  ejectment  suit,  it  was  hM 
that  a  difference  in  the  description  of  the 
premises  in  the  complaint,  and  in  the  proof 
on  the  trial,  was  not  a  fatal  variance.  BusseU 
V.  Conn,  20  N.  Y.  (6  Smith),  81. 

Whera  the  pleading  alleges  that  the  plaintiff 
is  the  assignee  of  certain  demised  promises, 
proof  that  he  is  the  assignee  of  a  part  only  of 
said  promises  will  not  entitle  the  defendant  to 
a  nonsuit.  Vcm  Benssdaer  V.  Jones,  2  Barb. 
643.  Whero  a  complaint  sets  up  an  express 
agreement,  the  pleading  will  be  sustained  by 
evidence  of  an  implied  one.  SvfWth  v.  Lippin* 
eott,  49  Barb.  398,  402.  It  is  too  late,  on  ap- 
peal, to  object  that  the  agreement,  as  set 
forth  in  the  pleading,  is  widely  difieront  fW>m 
that  found  by  the  roferee.  If  the  allegations 
are  not  unproved  in  their  entiro  scope  and 
meaning,  no  one  has  been  misled,  and  no 
question  of  variance  was  raised  on  the  trial, 
tne  variance  must  be  disregarded.  Lobddl  ▼. 
Lobddl,  36  N.  Y.  (9  Tiff.),  327 ;  S.  C.  33 
How.  347;  4  Abb.  N.  S.  56;  Rev'g  S.  0.  32 
How.  1 ;  Patterson  v.  Patterson,  1  Abb.  N. 
S.  262;  S.  C.  1  Rob.  184.  Whero  a  specific 
contract  is  proved,  fixing  the  price  of  work 
done,  and  the  complaint  is  on  a  quantum 
meruit,  the  price  agreed  upon  becomes  the 
quantum  meruit.  In  such  a  case,  it  is  not  a 
question  of  variance,  but  only  of  the  mode  of 
proof  of  the  allegations  of  the  pleading.  Fdl$ 
▼.  VestwUi,  2  Keyes,  153. 
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If  apldftding  sets  up  non-joitider  of  parties, 
alleged  lobe  necessary  in  an  action  on  Con- 
tract, proof  that  one  or  more  of  the  persons 
named  for  this  purpose  are  necessary  parties, 
will  sustain  it.  Where  all  are  not  shown  to 
be  parties  in  interest,  it  is  simj>ly  a  case  of 
variance,  and  unless  the  plaintiff  has  been 
misled,  the  court  will  disregard  it.  Fowler  t. 
AUantic  Mutual  Ins.  Co.  8  Bosw.  3S2. 

A  complaint  charging  the  defendant  with 
having  wrongfully  set  fire  to  a  building,  will 
be  sustained  by  proof  of  his  negligent  waste, 
in  suffering  the  building  to  be  burnt.  JRohif^ 
$on  Y.  Wheeler,  26  N.  Y.  (11  Smith),  252. 

In  an  action  of  ejectment,  the  complaint 
alleged  that  the  defendant  was  in  possession, 
daiming  in  right  of  his  wife ;  held,  that  it  was 
supported  by  proof,  that  he  claimed  to  hold 
in  bis  own  right.  Boee  ▼.  Bell,  38  Barb.  25. 

In  an  action  which  began  in  a  justice's 
court,  to  recover  an  amount  of  rent  due,  the 
court  of  i4>peals  will  change  such  action  from 
use  and  occupation*  to  recover  on  a  fuantum 
ineruU,  to  covenant  on  a  lease,  to  recover  the 
rent  specified  by  such  lease,  where  the  evi- 
dence produced  on  the  trial  shows  that  the 
last  mentioned  action  is  the  only  one  that  can 
be  sQstamed.  Bedford  v.  Terhune,  27  How. 
423 ;  S.  0. 30  N.  Y.  (3  Tiff.),  453. 

The  complaint  alleged  that  Jones  Wolcott 
performed  certain  work;  held,  not  to  be  a 
material  variance,  to  prove  tlukt  Edwin  Jones 
Wolcott  performed  it.  WoU»U  v.  Meech^  22 
Barb.  321. 

Where  the  allegation  was,  that  work  was 
to  be  performed  at  a  given  rata  of  eompensa- 
tioB,  and  the  evidence  showed  that  it  was  to 
be  done  for  what  it  was  reasonably  wcmtIIi, 
held,  an  immaterial  variance.  8eoU  v.  lAUemr 
fftol,  9  Bosw.  224. 

Proof  of  a  jdnt  liability  will  sustain  an 
allegation  of  a  sole  liability.  Carter  v.  Hope, 
10  Barb.  180. 

Where  it  rapeared  that  only  the  snrviving 
partner  shonld-have  brought  &e  action,  hdd, 
to  be  no  variance  if  the  action  is  brought  by 
two  parties,  one  as  executor  and  the  other  as 
surviving  partner.  Executor  cf  Keeee  v.  Ful- 
lerton,  1  Code  R.  52. 

Proof  of  a  conditional  promise  was  held  to 
sustain  the  allegation  of  an  absolute  promise. 
In  this  case,  nowever,  the  condition  was 
shown  to  have  been  ftilfilled  before  the  oom^ 
mencement  of  the  action.  Hart  v.  Hudson,  6 
Duer,  294. 

Proof  that  i^amtiff  held  proiierty  as  a  fac- 
tor, sQStidned  an  allegation  that  it  belonged  to 
himself.  Chrum  v.  Carey,  1  Abb.  285. 

The  dillerence  in  place  was  disregarded, 
where  goods  were  alleged  to  have  been  de- 
livered  to  a  carrier  at  Broadwav,  and  proved 
to  have  been  delivered  at  Canal  street,  i^^tr- 
BtadtY.  Adams,  5  Duer,  43. 

Proof  that  goods  were  purchased  by  defend- 
ant, and  delivered  to  a  third  party,  for  his 
use,  and  by  his  order:  held,  sufficient  to  sus- 
tain the  allegation  of  goods  sold  and  delivered 
to  defendant.  Sogers  v.  Verona,  1  Bosw.  417. 


A  defendant  was  charged  with  the  duty 
<^  repairing  a  fence  between  plaintiff's  close 
and  the  closes  of  other  persona;  proof  of  but 
one  close  between  plaintiff's  and  defendant* s, 
held  to  sustain  that  all^tion.  UnderhUly. 
New  York  and  Harlem  R.  B.  Co.  21  Bari>. 
'  497 ;  BahbeU  v.  Young,  51  id.  466.  See,  also, 
De:Peyster  v.  Wheeler,  1  Code  R.  93;  S.  C.  1 
San^f.  719 ;  McComber  v.  Granite  Ins.  Co,  15 
N.  Y.  (1  Smith),  495 ;  Belyea  v.  Beaver,  34 
Bsrb.  547;  S.  C.  AffM,  25  N.  Y.  (11  Smith), 
123,  sub  nom.  Ihihois  v.  Beaver;  Kauser  v. 
Sichel,  34  Barb.  84;  S.  C.  Aff'i,  33  How. 
174,  sub  nom.  Wigand  Skhel;  3  Keyes,  120; 
Byacbie  v.  Wood,  24  N.  Y.  (10  Smith),  607 ; 
Qrdham  v.  Harrower,  18  How.  144;  Wooster 
V.  Chamberlain,  28  Barb.  602 ;  Paton  v.  Lent, 
4  Duer,  231 ;  Spies  v.  Gilmore,  1  N.  Y.  (1 
Comst.j,  326.  If  the  variance  consists  in  an 
abbreviation,  it  is  immaterial  if  the  jury  con- 
sider it  as  meaning  the  same  thing  as  the  word 
in  the  pleading.  Lewis  v.  Few,  5  Johns.  1. 

e.  Ihstfiuioe    of  material  Taxiaiioes. 

If  a  pleading  alleges  an  agreement  between 
the  defendant  and  "  A^"  and  an  assignment 
of  it  by  ''A,"  to  the  plaintiff,  he  cannot  re- 
cover ij  proving  such  an  agreement  between 
himself  and  the  defendant.  Curtis  v.  Mar' 
shaU,  8  Bosw.  22. 

In  an  action  where  damases  are  demanded 
for  the  conversion  of  personal  property,  it  will 
not  answer  to  prove  an  ezecntoiy  contract  by 
the  defendant  to  sell  such  property,  nor  even 
by  proof  of  a  conditional  sale,  of  which  the 
conditions  have  not  been  performed.  Bansom 
V*  Wetmore,  39  Barb.  104;  Walter  v.  Ben^ 
neU,  16  N.  Y.  (2  Smith),  250 ;  Whiicomb  v. 
Hungefford,  42  Barb.  177. 

If  the  complaint  alleges  that  the  defendant 
was  indebted  for  money  paid,  and  further, 
that  he  guaranteed  a  note,  it  will  not  be  sus- 
tained by  proof  that  he  indorsed  such  note. 
Cottrell  V.  ConkHn,  4  Duer,  45. 

When  the  complaint  sets  forth  simply  a 
warranty^  a  reoovery  cannot  be  had  on  the 
nx>und  of  fraud.  Fisher  v.  FredenhaU,  21 
Barb.  82.  In  a  case  where  forwarders  have 
lost  goods,  the  plaintiff  cannot  recover  against 
them  under  a  complaint  charging  ^em  as 
carriers  merely.  Hempstead  v.  New  York 
Central  B,  B.  Co.  28  Barb.  485;  Bichards  v. 
Westcott,  2  Bosw.  590. 

Negligence  on  the  part  of  a  railroad  corpo- 
ration in  not  constructing  a  cattle-guard,  can- 
not be  sustained  bv  proof  of  a  neglect  to  fence. 
Parker  v.  Benssdaer  dt  Saratoga  B.  B.  Co. 
16  Barb.  315. 

The  answer  to  a  complaint  on  a  note,  set 
up  first,  that  it  had  been  made  without  con- 
sideration; second,  that  it  had  been  trans- 
ferred as  collateral  security  to  the  plaint- 
iff; and  further,  that  false  representations  had 
been  made  to  obtain  it ;  held,  that  payment 
could  not  be  proved  under  these  allegations ; 
that  it  was  an  inconsistent  defense  with  those 
all^d,  and  entirely  new  and  distinct.  Texier 
V.  Gouin,  5  Duer,  389. 
i      The  complaint  alleged  that  defendants  were 
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employed  to  parcbyase  stocks  on  credit  for 
plaintiff;  that  he,  as  security,  deposited  with 
them  other  stock ;  that  defendants  pretended 
that  they  had  made  the  purchase,  when  in  hct 
they  had  not  done  so ;  that  they  pretended  to 
re-sell  the  stock,  and  also  sold,  or  pretended 
to  have  sold,  the  stock  deposited  by  plaintiff, 
to  make  up  a  protended  deficiency.  It  was 
hddy  to  be  a.  material  yarianoe  when  it  was 
proved  that  defendants  actually  made  the 
purchase,  but  ha4  afterwards  converted  to 
their  own  use  the  stock  purchased.  SaXters  ▼. 
Qenin,  7  Abb.  193 ;  S.  C  3  Bosw.  250,  sub 
Qom.  8aUu9  t.  Gtnin* 


/.  Rules  as  to  vaxiance. — When  a 

plaintiff  proves  the  substance  of  the  alleged 
cause  of  action,  though  he  may  fail  to  prove 
some  particular  or  particulars  of  it,  the  vari- 
ance is  to  be  disregarded  as  an  immaterial 
variance,  unless  the  defendant  shall  prove  at 
the  trial,  to  the  satis&ction  of  the  court,  that 
the  alleij^  yarianoe  has  actually  misled  him, 
and  in  what  respect  it  has  misled  him.  Fairer 
y.  Fisher,  8  Bosw.  258,  263.  See,  also,  CaU 
Un  y.  QunUr,  11  N.  Y.  (1  Kern.),  368 ;  S.  C. 
10  Bow.  315. 


^  XTO.  [1-46*1  Immaimal  tMirta?io«9,  how  provided  far. 

Where  the  variaDce  is  not  material,  as  provided  in  the  last  sectioDi  the 
court  may  direct  the  fact  to  be  found  aocording  to  the  evidence,  or  may 
order  an  Immediate  ameudmenti  without  costs^ 


a.  Amendment. — ^It  rests  entirely  with- 
in the  discretion  of  the  oonrt  to  allow,  or  re- 
fuse to  allow,  an  amendment  of  the  pleadmgs 
on  the  trial,  in  order  that  proof  of  %  new 
cause  of  actioiL  or  defence,  may  be  admitted. 
Hendricks  y.  Decker,  35  Barb.  298;  Both  y. 
Schloss,  6  id.  308 ;  Broum  y.  McOnne,  5  Sandf. 
224,  229.  The  question  cannot  be  reviewed 
on  a  motion  for  %  new  trial.  See  Hendricks 
y.  Decker,  35  Barb.  298.  It  is  not  a  ground 
of,  nor  will  it  be  considered  on  appeal.  Ghuid 
y.  Rumse^,  21  How.  97.  See  McCatty  y. 
Edwards,  24  id.  236.  SembtCy  that  thia 
rule  may  be  changed  when  the  refusal  to  allow 
the  amendment  is  based  by  the  ludge  on  the 
ground  that  he  has  no  power  to  do  so.  RusssU 
V.  Conn,  20  N.  Y.  (6  Smith),  83.  See,  also. 
The  King  y.  Justices  qfKent,  14  Sast.  395. 

b.  Vaxianoe. — ^A  written  contract  wia 
entered  into  on  Sunday,  which  is  by  statute 
declared  void;  the  vendee  subsequently  de- 
manded on  a  week  day  a  conveyance  of  the 
property,  and  received  the  same.  The  vendor 
was  afterwards  obliged  to  bring  an  action  to 
recover  the  price.    The  allegation  in  the  com- 


plaint was,  that  the  oontraot  was  in  writing ; 
the  plaintiff  wia  allowed  on  the  trial  (no  <^ 
jection  being  made)  to  |»x>ye  the  subsequent 
conveyance,  and  a  parol  promise  to  pay.  Ham 
ftton  y.  Oridiesfy  54  Bai%.  542. 

e.  Costs. — ^The  allegations  in  the  complaint 
were  that  the  defendant  took  and  unlawfully 
converted  the  plaintiff's  property;  held,  that 
the  plaintiff  might  amend  on  the  trial,  by  ad- 
ding that  the  tiULing  wa9  willful  nod  malicious. 
But,  in  case  the  defendant  is  able  to  make  it 
appear  that  he  has  been  surprised  or  misled, 
the  amendment  will  only  be  allowed  upon 
terms ;  osually  the  trial  will  be  postponed,  and- 
the  party  who  asked  the  favor  must  pay  the 
costs.  WUde  v.  Hexter,  50  Barb.  449. 

d.  All  ol]|jectloii8  at  trial.— That  the 

proof  does  not  correspond  with  the  pleading, 
must  be  taken  on  the  trial,  or  it  cannot  he 
raised  on  appeal.  Eosebrooks  v.  Di$%smore,  5 
Abb.  N.  S.  59;  S.  G.  36  How.  138;  1  Trans. 
An>.  265 ;  Rev'g  S.  G.  4  Rob.  672.  See,  also, 
Babbett  y.  Young,  51  Barb.  466,  and  note  1 
to  §  171. 


§  ITX.  [1^7.]  What  to  be  deemed  a  variance. 

Where,  however,  the  allegation  of  the  cause  of  action  or  defense  to 
which  the  proof  is  directed  is  unproved,  not  in  some  particular  or  particu- 
lars only,  but  in  its  entire  scope  and  meaning,  it  shall  not  be  deemed  a  case 
of  variance,  within  the  last  two  sections,  but  a  failure  of  proo£ 

I.  Failubb  of  Pboof — OBJECnON. 


a.  What  is  a  failure  of  proof.-- 

Where  a  cause  of  action  alleged  in  the  com- 
plaint is  on  contract,  and  the  proof  shows  a 
cause  of  action  for  a  tort,  it  is  not  a  variance 
within  §§  169,  170  of  the  Code,  but  a  failure 
of  proof  within  §  171.  Butler  v.  Lioermore,52 
Barb.  570,  578.  See,  also,  Walter  v.  Bennett, 
16  N.  Y.  (2  Smith),  250.  Ransom  v.  TTcf- 
more,  39  Barb  104;  Mayor,  etc,  of  New  York 


v.  Parker  Vein  SteamsMp  Co.  21  How.  289; 
S.  C.  12  Abb.  300;  8  Bosw.  300 ;  Andrews  v. 
Bond,  16  Barb.  633 ;  Saltus  v.  Genin,  3  Bosw. 
250,  262;  S.  G.  7  Abb.  193,  sub  nom.  Salters 
v.  Genin,  Notwithstanding  the  facts  proved 
may  themselves  constitute  a  cause  of  action 
or  defense,  unless  they  agree  with  and  sustain 
the  pleading,  it  is  a  failure  of  proof  under  this 
section.  Gasper  v.  Adams,  28  Barb.  441. 
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Where  there  is  a  partictiUr  matter  set  up 
in  a  pleading  vrhich  is  not  proved  in  some 
particular,  it  is  a  case  of  variance  provided 
for  by  §§  169,  170 ;  but  if  there  are  no  alle- 
gations shovring  a  ground  of  action  or  defense, 
the  Code  does  not  allow  a  decree  founded  on 
the  proof  without  all^ations.  Kdsey  v.  West- 
ern, 2  N.  Y.  (2  Comst.),  500 ;  Bichards  v.AU 
len,  3  £.  D.  Smith,  399.  And  see,  CatUn  v. 
Gunter,  11  N.  Y.  (1  Kern.),  368;  S.  C.  10 
How.  321 ;  Deua  v.  Spence,  1  Abb.  237. 

h,  When  objection  to  be  taken.— 

Unless  a  party  objecto  on  the  trial  that  there 
is  a  variance  between  the  pleadings  and  the 
proof  offered  to  sustain  them,  the  variance 
will  be  disregarded,  and  he  cannot  afterwards 
avail  himself  of  it.  Bosebrooks  v.  Dinamore^ 
5  Abb.  N.  S.  59 ;  S.  C.  36  How.  138 ;  1  Trans. 
App.  265 ;  ReVg  S.  C.  4  Rob.,672;  TonOimaon 
V.  MiUer,  7  Abb.  N.  S.  364,  371 ;  Belknap 
V.  Sealeu,  14  N.  Y.  (4  Kern.),  14d ;  Manice 
V.  Brady,  15  Abb.  173;  8haU  v.  Lathrop, 
3  Hill,  238;  Driggs  v.  Dwight,  17  Wend. 
74;  Lawrence  v.  Bc^cer,  5  id.  301;  PUse  v. 
Evane,  5  Johns.  213.  The  defendant  cannot 
make  a  general  motion  to  dismiss  the  com- 
plaint after  the  evidence  is  concluded,  and 
then  raise  the  objection  on  appeal,  that  the 
proof  was  not  within  the  scope  of,  or  sustain^ 
by  the  pleadings.  Doyle  y.  Mulren,  7  Abb.  N. 
S.  263.    See  cases  cited,  note  d,  §  170. 

c.  Wrong  ruling.— Where  the  court,  or 
a  referee,  erroneously  hold  a  variance  to  be  a 
failure  of  proof,  the  error  cannot  be  rectified 
in  any  other  way  than  by  an*  exception  taken 
on  that  point,  and  an  appeal  from  the  judg- 
ment. Otuper  V.  Adams,  28  Barb.  441 ;  S.  0. 
24  id.  287.  See,  also,  J{iim»«  v.  C^mM,  20  N. 
Y.  (6  Smith),  81.  ^ 

d.  Examples  of  fkilure  of  proof- 
In  Codd  V.  Bathbone,  19  N.  Y.  (5  Smith),  39, 
the  answer  was  usury ;  held,  a  failure  of  proof 
to  show  that  there  had  been  a  violation  of  the 
law  which  prohibited  banks  from  paying  out 
paper  that  had  been  discounted  at  less  than 
par. 

In  Patterson  v.  Patterson,  1  Rob.  184;  S. 
G.  1  Abb.  N.  S.  262,  an  action  was  commenced 
to  set  aside  the  instruments  conveying  real 
property,  on  the  ground  that  they  were  ob- 
tained by  fraud;  held,  that  such  an  action 


will  not  be  sustained  by  proof ;  that  such  in- 
struments constitute  a  mortgage,  and  that  a 
right  of  redemption  remains  in  the  plaintiff. 

Field  V.  Syms,  2  Rob.  35,  was  an  action 
for  money  laid  out  and  expended  by  the 
plaintiff,  for  the  defendants,  and  also  for  their 
commissions  in  the  purohase  of  goods  for 
such  defendants,  by  their  orders.  Held,  not 
to  be  sustained  by  proof  of  a  mere  sale  and 
delivery  of  their  own  goods. 

In  Sharp  v.  Simons,  49  Barb.  407,  the 
complaint  alleged  the  delivery  to  the  defend- 
ants of  certain  goods  of  the  plaintiff,  to  be 
sold  by  them  on  commission.  Held,  that  it 
was  a  failure  of  proof,  to  show  simply  an  ex- 
ecutory contract  to  deliver  goods  to  the  plaint- 
iff. In  Tomlinson  v.  Miller,  7  Abb.  N.  S.  364, 
371,  the  complaint  alleged  that  certain  bonds 
were  to  be  delivered,  and  the  proof  offered 
(without  objection)  was,  that  before  delivery, 
certain  coupons  were  to  be  cut  off.  Held,  no 
iailure  of  proof  under  this  section. 

It  is  a  failure  of  proof  to  show  payment, 
where  the  defense  is,  that  the  note  was  given 
without  consideration.  Texier  v.  Oomn,  5 
Duer,  389. 

e.  New  promise. — ^Where  an  action 
has  been  commenced  to  recover  a  debt  that 
has  been  released,  and  subsequenUy  -re- 
vived by  a  new  promise,  there  must  be  an 
allegation  in  the  comphunt  that  such  new 
promise  is  the  cause  of  action ;  and  if  it  should 
alle^  the  original  debt  as  the  cause  of  action, 
it  will  be  a  fiulure  of  proof,  if  the  new  prom- 
ise,  only,  is  shown.  Steams  v.  Tappin,  5 
Duer,  294.  If  the  original  cause  of  action 
has  been  modified,  it  must  be  sued  on,  as 
modified.  Holmes  v.  Holmes,  9  N.  Y.  (5 
Sold.),  528.    See,  also,  §  140,  p.  183,  note  n. 

/.  Ck>nTer8ion. — An  allegation  of  sal^ 
and  purohase,  will  not  be  sustained  by  proof 
of  conversion.  Saltus  v.  Genin,  3  Bosw.  250 ; 
S.  G.  7  Abb.  193,  sub  nom.  SaUers  v.  (Tenm. 
Where  the  complaint  alleges  the  conversion  of 
personal  property,  and  the  proof  is,  that  the 
defendant,  as  agent,  sold  at  a  less  price  than 
instructed,  it  is  a  failure  of  proof.  Moore  v. 
McKibbin,  33  Barb.  246.  See,  also.  Burger 
V.  Columbian  Insurance  Co,  of  Philadelphia, 
17  Barb.  274 ;  Whittaker  v.  Merrill,  30  Barb. 
389 ;  Lyon  v.  Blossom,  4  Duer,  318. 


11.  General  Notes. 


«.  Power  of  the  oonrt. — ^It  is  entirely 

out  of  the  power  of  the  court  to  grant  an 
amendment  at  the  trial,  changing  the  action 
from  one  ex  deUcto  to  one  ex  contractu.  Whit- 
comb  V.  Hungerford,  42  Barb.  185.  See  JRan- 
som  V.  Wetmore,  39  id.  104. 

6.  SpQCiflc  performanoe.— In  actions 

fvhere  the  object  is  to  enforce  the  specific  per- 
formance of  contracts,  unless  their  precise 
import  and  limitations  are  established  by  com- 
petent and  satisfactory  proof;  or  in  other 
words,  if  the  proof  should  end  in  leaving  the 
contract  uncertain,  the  court  will  not  decree 
specific  perfbrn^ance.  I^obdeU  y.  Lobdell^  33 


How.  347 ;  S.  0.  36  N.  Y.  (9  Tiff.),  327 ;  4 
Abb.  N.  S.  56;  2  Trans.  App.  363;  Rev'g  S. 
0.32  How.  1. 

c.  Actions  against  partners.— In  a 

case  where  the  pleadings  are  sought  to  be 
iiniended  in  an  action  against  partners,  see 
Laws  of  New  York,  1862,  ch.  476. 

d.  No  faflure  of  proof.— The  allega- 
tions in  the  pleading  were,  that  plaintiff  left 
with  defendant  on  a  given  day,  for  sale,*cer- 
tain  shares  of  stock  to  be  sold  at  a  given  rate, 
and  that  the  stock  was  sold  at  that  rate,  and 
that  defendant  refused  to  pay  over  the  pro- 
ceeds.   The  proof  was,  that  said  proceeds 
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were  inrested,  by  plaintiff's  direction,  in  cer- 
tain other  shftres  of  stock;  that  he  at  the 
same  time  directed  them  to  be  sold,  and  the 
avails  of  that  transaction  to  be  invested  in 
other  shares  of  stock ;  and  that  the  plaintiff 


ordered  the  latter  to  be  sold,  and  that  the 
proceeds  of  the  last  transaction  were  not 
received  until  a  much  later  date  than  that 
mentioned  in  the  pleading.  Held,  no  failuro 
of  proof.  Hall  v.  Manrisan,  3  Bosw.  520. 


k  172.  [1*8-]  Am'd  1849, 1851,.1859.)  Amendmenla  of  course. 

Any  pleading  may  be  ouce  amended  by  the  party,  of  course,  without 
costs,  and  without  prejudice  to  the  proceedings  already  hud,  at  any  time 
within  twenty  days  after  it  is  served,  or  at  any  time  before  the  period  for 
answering  it  expires,  or,  it  can  be  so  amended  at  any  time  within  twenty 
days  after  the  service  of  the  answer  or  demurrer  to  such  pleading,  unless  it 
be  made  to  appear  to  the  court  that  it  was  done  for  the  purposes  of  delay, 
and  the  plaintiff  or  defendant  will  thereby  lose  the  benefit  of  a  circuit  or 
term  for  which  the  cause  is  or  may  be  noticed ;  and  if  it  appear  to  the 
court  that  such  amendment  was  made  for  such  purpose,  the  same  may  be 
stricken  out  and  such  terms  imposed  as  to  the  court  may  seem  just.  In 
such  case  a  copy  of  the  amended  pleading  must  be  served  on  the  adverse 
party.  After  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  the  court  may,  in  its  discretion,  if  it  appear  that  the  demurrer  was 
interposed  in  good  faith,  allow  the  party  to  plead  over  upon  such  terms  as 
may  be  just.  If  the  demurrer  be  allowed  for  the  cause  mentioned  in  the 
fifth  subdivision  of  section  144,  the  court  may,  in  its  discretion,  and  upon 
such  terms  as  may  be  just,  order  tlie  action  to  be  divided  into  as  many 
actions  as  may  be  necessary  to  the  proper  determination  of  the  causes  of 
action  therein  mentioned. 


L  AuTHOBrnr  Givek  bt  this  SEcnoif. 


a.  CrOnstruOtion. — ^It  will  not  be  under- 
stood that  this  Section  furnishes  any  authority 
for  the  amendment  of  a  summons  (which  is 
not  a  pleading  but  process)  of  course.  Wal- 
kenshaw  v.  Perza,  5  Rob.  648 ;  S.  C.  32  How. 
310;  7  Rob.  606;  McCrane  v.  MauUoHy  3 
Sandf.  736;  S.  C.  1  Code  R.  N.  S.  157 ;  Dib- 
lee  y.  M<Man,  1  Code  R.  37;  FoUoioer  v. 
LattghUn,  12  Abb.  105.  No  one  will  con- 
strue this  section  (172)  as  allowing  amend- 
ments which  the  court  is  prohibited  from  al- 
lowing upon  special  application.  The  only 
difference  between  the  present  rule  and  the 
rule  as  it  has  stood  since  1796,  is,  that  more 
time  is  now  given  for  the  exercise  of  this  priv- 
ilege, /^xdding  v.  Spalding,  3  How.  300;  S. 
C.  1  Code  R.  64. 


h.  Pleading  must  be  regular.— This 

section  is  only  applicable  to  a  case  where  the 
first  pleadings  put  in  are  regular ;  if  the  oppo- 


site party  wishes  to  move  to  set  aside  the  first 
pleading  for  irregularity,  and  has  served  the 
proper  papers,  notwithstanding  the  irregular- 
ity has  been  corrected  by  the  amendment,  still 
the  party  amending,  although  his  amendment 
is  in  time  under  this  section,  must  pay  the 
costs  of  the  motion.  Prudden  v.  City  (^Lock- 
part,  40  How.  46;  WiUiatns  v.  WUkinwn,  5 
How.  357 ;  S.  C.  I  Code  R.  N.  S.  20. 

c.  New  assigXiment.— The  necessity  for 
a  new  assignment  no  longer  exists,  the  amend- 
ment of  the  complaint  under  this  section  hav- 
ing taken  its  place.  Stewart  r.  WaUis,  30 
Bart>.  345. 

d.  Stay  of  prooeedings.— The  right  to 

amend  of  course,  does  not  constitute,  of  itself, 
a  stay  of  proceedings.  CuMon  v.  WhdUm,  1 
Code  R.  N.  S.  27 ;  P{wm5  v.  Whipples,  7 
How.  411. 


II.  Amendments  of  Course,  Extent,  etc. 


a.  How  the  plaintifr  can  change 

ideadlng.— That  he  may  change  tne 
place  of  trial,  see  §  126,  notes  on  pp.  151  to  157. 
A  party  may  strike  out  a  cause  of  action  or 
defense  by  an  amendment  of  course,  under 
tbis  section.  Watson  v.  Bushmore^  ,15  Abb. 


51.  Any  new  or  additional  causes  of  action 
or  defenses  that  can  be  property  omitted,  may 
be  inserted.  Maaon  v,  Whitely,  1  Abb,  86 ; 
S.  C.  4  Puer,  611 ;  Toumsendy.  Piatt,  3  Abb. 
323 ;  Griffin  v.  Cohen,  8  How.  451 ;  Thomp- 
9(m  V.  Mittford,  H  id.  273 «  Mae^pt^m  Y« 
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Bdbeodt,  n  Abb.  268;  8.  C.  22  How.  229; 
S.  0.  Aff 'd,  3  Kafes,  428 ;  Spmoer  y.  Tooker, 
21  How.  333;  S.  C.  12  Abb.  353;  FiMek  t. 
CarM,  26  How.  173 ;  S.  G.  16  Abb.  289, 
sub  nom.  FiMen  t.  CcueUi;  JeroHnum  r. 
Cohen,  1  Duer,  629 ;  Wffman  t.  12emoiM<,  18 
How.  272.  The  defendant  may  seire  an 
amended  answer  within  twenty  days  after 
seryioe  of  the  original,  and  may  include  in 
it  a  new  defense;  he  may  do  this  without 
regard  to  the  nature  of  the  defense.  Maeq%ieeH 
T.  Babeock,  3  Keyes,  428;  Aff'g  8.  0.  13 
Abb.  268. 

6.  How  plaJntffr  oazmot  ohange  bis 

pieadinc. — ^The  names  of  additioDflldeleiid- 
ants  cannot  be  inserted  without  amending  the 
summons.  FoUawer  ▼.  La%$ghlin,  12  Abb. 
105 ;  Walkenahmo  t.  PertO,  32  How.  311 ; 
8.  0.  7  Rob.  606;  5  id.  648.  An  amendment 
of  course  will  not  authorize  striking  out  any 
of  the  parties  who  have  beeu  semd  with 
summons.  BuneU  t.  Spear,  5  How.  142;  8. 
G.  3  Gode  R.189;  GAose y. DtmAam,  1  Paige, 
572.  8ee  ante,  §  136,  p.  177,  notes  <i» «»  ^.  Nor 
«an  any  circumstances  which  hi^pan  after 
the  commencement  of  the  setion  be  introduced. 
Homfoiger  y.  Hcrfifager,  1  Gode  B.  N.  8. 
180 ;  8.  G.  6  How.  13.  If  there  are  more  de- 
fendants than  one,  the  plaintiff  cannot  amend  as 
regards  one  defendant,  unless  he  giyes  notice  to 
^e  other.  Fosae^y.  TaUmadge,  15  Abb.  205. 
The  question  whether  an  answer  containing 
a  counterclaim  can  be  amended  by  striking 
oat  such  counterclaim  and  setting  up  tiie  de- 
fense of  the  statute  of  limitations,  has  been  de- 
cided in  both  ways.  Wyman  y.  Bemtmd,  18 
How.  272,  holding;  that  such  an  amendment 
may  be  made,  while  HoOister  y«  Lktmgeton, 
9  id.  140,  and  Field  y.  Morse,  8  id.  48,  hold 
^e  contrary  doctrine.  But  these  cases  are 
oyarmled  in  MeOmen  y.  Babeock,  22  How. 
229 ;  8.  G.  13  Abb.  268 ;  3  Keyes,  428.  See, 
also,  Fidden  y.  Carelii,  26  How.  173 ;  8.  G. 
16  Abb.  289,  sub  nom.  Fielden  y.  CasdU.  An 
amendment  of  course  will  not  bo  allowed 
where  it  is  sought  to  change  a  cause  of  action 
from  one  for  a  money  demand  on  contract  to 
one  for  relief.  Chray  y.  Broum,  15  How.  555. 

e.  Cauaot  answer  separatelv.—In  a 

case  where  an  amendment  of  course  has  been 
allowed,  and  a  different  cause  of  action  sub- 
stituted, the  defendant  cannot  answer  separate- 
ly to  the  new  and  to  the  original  complaints ; 
he  must  answer  the  oomplsint  as  amended. 
Megrath  y.  Van  Wf^ek,  2  Sandf.  651. 

d.  Place  of  triaL — ^After  an  issue  has 
been  formed  by  answer,  and  a  notice  of  mo- 
tion to  change  the  place  of  trial  (for  good 
cause)  has  been  seryed,  and  the  plaintiff  has 
senred  an  amended  comphunt,  changing  the 
place  of  trial,  being,  howeyer,  the  only  amend- 
ment, it  was  held,  that  the  defendant  might 
fitiH  make  his  motion.  TeiU  y.  CnmweU,  12 
How.  79. 

e.  Improper  amendments:  strik- 
ing out. — The  courts  haye,  at  all  times,  &• 
yored  amendments  to  the  utmost  extent  that 
was  supposed  consistent  with  a  due  regard  to 


the  rightB  of  suitors  and  tlie.  proper 
(^business.  The  Gode  of  186  interposed  no 
restriction  upoo  the  i^t  of  either  party  to 
amend  his  pleading  without  costs,  sod  with- 
out {Mtjudwe.  In  1849*  the  section  was 
amended  by  proyiding  that  pleadings  might 
be  amended  once.  It  was  again  amended,  in 
1851,  for  the  reason  that  parties  sometimes 
ayailed  themselyes  of  its  proyisiMis  for  the 
purposes  of  delay.  There  is  nothing  in  this 
section  autlioriitng  the  party  upon  whom  the 
amended  pleading  is  seryed  to  disrigard  it  if 
senred  within  the  proper  time.  Stout  y.  Cur^ 
rem,  7  How.  36.  The  right  to  amend  is  ab- 
solute, sul^ect  only  to  tlM  power  of  the  court 
to  strike  out  for  cause  shown.  If  the  amend- 
ment is  made  in  good  faith,  and  not  for  the 
purpose  of  dria^,  it  cannot  be  stricken  out, 
although  the  eifoct  may  be  to  depriye  the  op- 
posite party  of  the  tienefit  of  a  circuit  or 
term.  The  court  must  pass  upon  the  ques- 
tion of  intent  as  well  as  of  the  eflfoct,  and  be 
satisfied  that  it  was  made  for  the  purpose  of 
delay,  and  that  such  will  be  the  effect  of  it 
before  it  can  be  stricken  out.  The  statute 
does  not  authorise  the  party  (whose  pleading 
has  been  amended)  to  decide  in  the  first  in- 
stance, and  disregard  it  at  his  peril,  leaying 
the  rights  of  the  parties  to  be  subsequently 
settled  upon  motion ;  but  proyides  for  a  deci- 
sion upon  the  |{Ood  faith  and  propriety  of  the 
amended  pleading  before  an^r  other  proceedings 
are  had  m  the  actioa  which  may  afi^ct  the 
rights  of  the  parties.  If  the  amended  plead- 
ing shall  be  seryed  durine  a  circuit,  the  court 
can,  upon  a  proper  case  oeing  made,  require 
the  party  amendmg  to  show  cause  at  a  snort 
day,  why  Uie  ameiMled  pleading  should  not  be 
stricken  out.  Post,  §  402 ;  Chriffin  y.  Cohen,  8 
How.  452.  See,  to  Uie  like  efibct^  Farrand  y. 
Herbeeon,  3  Duer,  658;  Cooper  t.  Jones,  4 
Sandf.  699 ;  Speneer  y.  Tooker,  21  How.  333 ; 
8.  G.  12  Abb.  353;  BwnraU  y.  Moore,  5  Duer, 
654;  Thompson  y.  Minford,  U  How.  273; 
Sogers  y.  EaOibun,  8  How.  466. 

/.  After  service  of  answer.  —  The 

plaintiff  may,  under  this  section,  and  without 
costs,  amend  his  complaint  by  changing  the 
place  of  trial  eyen  afier  the  seryioe  of  the 
answer.  Strykery.New  York  Exchange  Bank, 
42  Barb.  511 ;  8.  G.  28  How.  20. 

g.  Waiver  of  right.— If  a  partjr  notices 
the  cause  for  trial,  ne  thereby  waiyes  his 
right  to  amend  his  pleading  without  leaye. 
PhOUps  y.  Suffdam,  6  Abb.  N.  8.  289;  8.  G. 
54  Barb.  153. 

h.  Delay. — Where  it  is  eyident  that  an 
amended  pleading  is  seryed  for  delay,  and 
with  the  eyident  purpose  of  throwing  the 
cause  oyer  the  circuit,  it  may  be  treated  as  a 
nullity.  AUen  y.  Conypton,  8  How.  251. 
Where  the  answer  was  amended  in  the  mat- 
ter of  a  clerical  error  only,  and  was  senred 
flye  di^s  before  the  circuit,  held,  that  the 
plaintiff  might  return  it  and  proceed,  and  that 
m  such  cases  the  question  of  good  faith  might 
be  raised  at  the  oirQuit,  VanderbUt  y.  Bleeker, 
4  Abb.  289. 
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•.  Onoe  amended,  lig^t  gone.— A 

party's  right  to  amend  of  oourse,  is  gone 
afUr  a  first  amendment,  tnd  he  oannot  amend 
again  without  leat^e  of  the  court;  the  rule  is 
the  same  whether  the  first  amendment  was 
by  leare  of  the  oourt  or  not.  JeroUman  t. 
Cohm,  1  Duer,  629,  631.  The  plaintiff  may 
amend  once  of  course.  It  is  at  his  election 
to  so  amend,  either  before  or  after  an  answer 
or  demurrer.  If  he  amends  before  answer  or 
demurrer,  he  had  elected  and  exhausted  his 
right.  If  he  deems  it  important  to  amend  a 
second  time,  he  must  iHn>^7  ^  ^^  court. 
WhUe  V.  Mayor,  etc.  of  New  York,  14  How. 
496;  S.  0.  6  Duer,  685 ;  5  Abb.  322;  Sonde 
T.  CeMins,  30  How.  1.  Striking  out  portions 
of  the  complaint  as  irrelevant  or  redundant, 
is  not  an  amendment  under  this  section ;  in 
this  case  the  order  gave  the  plaintiff'  the  right 
to  amend  the  summons  and  complaint,  as  he 
should  be  advised ;  he  amended  the  summons, 
and  gave  notice  that  he  elected  not  to  amend 
the  complaint  under  the  order.  ^M,  that 
the  plaintifi*  might  amend  once  of  course,  upon 
service  of  the  answer,  and  that  the  notice  did 
not  foreclose  the  plaintiff's  right.  Boss  v. 
Dinsmore,  20  How.  328 ;  S.  0.  12  Abb.  4. 

j.  Amendinent   not  allowed.— A 

pleading  cannot  be  amended  under  this  sec- 
tion unless  an  answer  or  demurrer  to  it  is 
allowed  by  the  Code.  Farrand  v.  Herhtson, 
3  Duer,  655 ;  Lampson  r.  McQueen,  15  How. 
345;  Plunib  v.  Whipples,  7  id.  411;  Town- 
Bend  V.  Platty  3  Abb.  325.  The  rule  would 
seem  to  be  changed,  however,  since  the  amend- 
ment of  1859.  If  the  pleading  is  served  5y 
maU,  the  party  may  amend  it  of  course,  at 
any  time  witnin  forty  days.  WatKim^n  v. 
Herrick,  4  How.  15. 

k.  Senrioe  of  amended  pleading.— 

This  section  provides  that  a  pleading  may  be 
amended  onoe  of  course,  at  any  time  within 
twenty  days  after  it  is  served.  Clor  v.  jlfa^ 
lory,  1  Code  R.  126.  Or  at  any  time  within 
twenty  days  after  the  service  of  the  answer 
or  demurrer  to  'such  pleading.  See  Seneca 
Ckmnty  Bank  y.  G^riingkouWy  4  How.  174. 


I.  In  oase  Judgment  perfected.— In 

Plumb  V.  Whipples,  7  How.  411,  after  an 
answer  had  been  put  in,  the  cause  was 
noticed  for  trial  by  the  plaintiff,  and  as  there 
had  been  no  affidavit  of  merits  served  or  filed, 
he  took  an  inquest  on  the  second  day  of  the 
circuit,  and,  upon  due  notioe,  had  his  costs 
adjusted,  and  perfected  judement.  Within 
the  time  allowed  for  an  amendment  of  course, 
but  after  the  judgment  had  been  perfected, 
the  defendants  moved  that  the  judgment 
might  be  set  aside.  Harris,  J.,  held,  that 
the  proceedings  already  had  would  have  been 
preiufliced  by  the  amendment,  and  that  the 
judgment  was  regular  (this  decision  was 
under  the  Code  of  185n.  See,  also,  Cusson 
V.  Whalon,  1  Code  R.  N.  S.  27.  In  Dicker- 
son  V.  BeardsUy,  1  Code  R.  37,  there  was 
the  service  of  a  summons  and  complaint ;  the 
defendant's  time  to  answer  had  not  expired 
when  the  plaintiff  served  an  amended  com- 
plaint. Twenty  days  after  the  service  of  the 
original  complaint,  judgment  was  entered  by 
the  plaintiff.  Held,  that  it  was  irregular,  and 
that  the  defendant  had  twenty  days  from  the 
service  of  the  amended  pleading  in  which  to 
answer  or  demur  to  it ;  it  is  too  late,  however, 
for  the  defendant  to  amend  of  course,  even  if 
twenty  days  have  not  elapsed  since  the  ser- 
vice of  the  answer,  if  issue  have  been  joined, 
the  cause  noticed  for  trial,  and  the  taking  of 
proofs  have  commenced  under  ^  391  of  the 
Code ;  in  such  case,  he  can  only  amoid  by 
.leave  of  the  oourt.  Snyder  v.  White,  6  How. 
321, 325. 

m.  Motion  for  judgment,— A  defend- 
ant is  not  deprived  of  his  right  to  amend  of 
course,  for  the  reason  that  he  has  been  served 
with*  notice  of  motion  for  judgment,  on  ac- 
count of  the  frivolousness  of  the  answer ;  he 
may  amend  within  twenty  days  after  service 
of  the  answer,  and  the  motion  for  judgment 
will  be  defeated,  on  the  ground  that  the  plead- 
ing objected  to  does  not  exist,  the  amended 
pleading  having  taken  its  place.  Bwrrall  v. 
Moore,  5  Duer,  655,  656. 


in.  What  is  not  an  Amended  Pleading. 


a.  Must  differ  from  original.  — An 

amended  pleading  ^s  one  that  is  essentially 
different  from  the  one,  the  place  of  which  it 
takes  in  the  action ;  it  will  not  answer  that  it 
is  in  form  and  phrskseology  different  from  the 
one  first  served ;  if  in  l^al  effect  it  amounts 
to  the  same  thing,  it  is  not  an  amended  plead- 
ing. Snyder  v.  WhiiCj  6  How.  321. 

6.  Omitting  demurrer.— An  answer 

was  put  in,  which  if  true,  was  a  good  defense ; 
the  same  paper  contained  a  demurrer  to  the 
whole  complunt.  The  plaintiff  replied,  deny- 
ing the  fkcts  set  up,  and  noticed  the  demurrer 
for  argument.  An  amended  answer  was  then 
served  by  the  defendant,  which  in  no  way 
differed  fVom  the  first,  with  the  exception  that 
the  demurrer  was  omitted.  Held,  that  the 
answer  and  demurrer  were  two  distinct  plead- 
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ings,  and  that  the  omission  of  the  demurrer 
was  no  amendment  to  the  pleading.  Hotoar^ 
v.  Miehigeen  Southern  B.  B.  Co.  5  How.  206 ; 
S.  C.  3  Code  R.  213 

c.  Addinjg  verification.— No  new  an- 
swer is  required  where  a  copy  of  the  original 
pleading  is  served ;  with  the  addition  only  of 
a  verification,  it  is  not  an  amended  pleading. 
Oeorge  v.  McAvoy,  6  How.  200 ;  S.  C.  1  Code 
R.  N.  S.  318. 

d.  Striking  ont  Pjarty.— The  pleadings 
remain  the  same  notwithstanding  there  is  a 
diange  of  parties.  BHUngey.  Baker,  6  Abb.  213. 

e.  Irrelevancy. — ^It  is  no  amendment 
of  the  pleading  under  this  section,  that  part 
of  it  has  been  stricken  out  on  the  ground  of 
irrelevancy.  Boss  v.  Dinsmore,  12  Abb.  4' 
8.  C.  20  How.  328. 
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/.  Disreganiixis  amended  pteading. 

A  purt7  is  not  at  liberty  to  digrogard  ao 
amended  pleading  on  the  ground  that  he 
deems  it  inconsistent  with  the  original.  .9penr 
eer  y.  looker,  12  Abb.  353.  Whero  a  plead- 
ing has  been*  amended  it  cannot  be  treated  as 
a  nullity,  unless  teare  has  been  obtained  from 


the  court,  except  in  tlie  case  of  an  amoid- 
ment  which  is  obviously  a  finuid;  if  the 
amendment  is  supposed  to  have  been  made  in 
bad  faith,  the  proper  remedy  is  to  apply  to 
the  court  for  relief.  Qriffin  v.  Cohen^  8  How. 
451;  JSo^ertfv.iiatik^im,  id.  4d6.  See  A4- 
Imier  v.  IMmaskm.  9  How.  140. 


rv.  Amendment  afteb  Demurbeb. 


a.  Gk)od  &ith  required.— If  the  plead- 
er shall  interpose  a  demurrer,  which  be  could 
not  have  supposed  would  have  disposed  of 
the  case  on  &e  merits,  it  will  not  be  deemed 
to  have  been  put  in  in  ^ood  faith;  in  such  a 
case  leave  will  not  be  given  to  withdraw  the 
demurrer  and  put  in  an  answer.  Osgood  v. 
Whittletey,  20  How.  72 ;  S.  G.  10  Abb.  134. 
See  PaUm  v.  Harris,  10  Wend.  623.  See 
Lomy  V.  Inman,  6  Abb.  N.  S.  394;  S.  C.  37 
How.  286. 

h.  Judgment,  final.— Where  a  pleadine 
is  sustained,  the  demurrer  beinff  overruled 
and  leave  is^iiven  to  answer  the  pleading,  the 
demurrant  is  put  to  his  election  to  answer 
over  or  submit  to  judgment;  and  if  he  submit 
to  judgment,  the  jud^ent  is  final.  If  such 
judgment  is  appealed  from  to  the  highest 
court,  such  appeal  comes  there  on  the  Ques- 
tion of  aflOrmance  op  reversal  only ;  and  no 
leave  to  the  demurrant  to  answer  or  plead 
anew  can  be  given.  Whiting  v.  Ma/jfor,  etc, 
of  New  York,  37  N.  Y.  (10  Tiff.),  600 ;  S.  0. 
6  Trans.  App.  193.  See  Fulton  Fire  Insur-. 
once  Co.  v.  Baldwin,  37  N.  Y.  (10  Tiff.),  648; 
S.  G.  5  Trans  App.  180. 

e.  Last  paragraph.— -The  kst  paramph 
of  this  section  applies  to  actions  in  the  differ- 
ent classes  specified  in  §  167,  anU,  that  is  to 
say,  if  the  plaintiff  united  in  his  complaint  a 
cause  of  action  in  one  class,  with  a  cause  of 
action  in  another  class,  the  court  mav,  in  its 
discretion,  order  the  action  to  be  divided  into 
as  many  actions  as  may  be  necessary.  Robin- 
son V.  Judd,  9  How.  378,  383.  See  Alger  v. 
Seovaie,  6  id.  131 ;  S.  G.  1  Gode  R.  N.  S.  303. 
See  Lord  v.  Vreeland,  13  Abb.  195;  S.  G  15 
Abb.  122 ;  24  How.  316. 

d.  A  part  of  answer  demurred  to.— 

Where  only  a  part  of  an  answer  is  demurred 


to,  the  defendant,  under  tlie  leave  to  amend, 
can  only  amend  the  defective  portion  of  the 
answer,  and  cannot  set  up  any  new  defenses ; 
but  he  may  add  to  the  part  demurred  to  any- 
thing which  would  stroogthen  the  defense  as 
originally  made,  even  if  such  matter  had  for 
any  cause  been  passed  over  and  left  unan- 
swered in  the  first  pleading.  Fiddm  v.  Car 
reOi,  26  How.  173;  S.  016  Abb.  289,  sub 
nom.  Fidden  v.  CasM.  See,  Maoquoen  v. 
BaJboock,  22  How.  229;  S.  G.  13  Abb.  268; 
S.  G.  Aff 'd,  3  Keyes,  428 ;  Spencer  v.  looker, 
21  How.  333;  S.  G.  12  Abb.  353.  The 
defendant  could  do  the  same,  under  the 
rifht  to  amend  of  course,  and  might  even 
add  new  defenses.  Wyman  v.  Bedmond,  18 
How.  272.  A  demunrer  must  reach  the 
whole  of  a  cause  of  action.  A  paragraph  can- 
not be  expunged  on  demurrer  umess  it 
amounts  to  a  separate  cause  of  action,  and  is 
so  stated.  Lordy.  Vredand,  15  Abb.  122;  S. 
G.  24  How.  316;  Aff'e  S.  G.  13  Abb.  195. 
Leave  to  amend  the  pleaaing  demurred  to  may 
be  reserved,  after  a  demurrer  has  been  aigued 
and  a  decision  rendered ;  but  it  is  not  within 
the  power  of  the  court  to  order  the  pleading 
to  be  ameaticd.  lb. 

e.  Order  to  strike  out  pleading.— 

After  an  answer  has  been  demnired  to,  unless 
he  has  previously  amended  of  course,  an 
amended  answer  may  be  served  by  the  de- 
fendant within  twenty  days.  White  v.  Mayor, 
etc.  of  New  York,  14  How.  495 ;  S.  G.  5  Abb. 
322.  The  rule  is  the  same,  notwithstanding 
the  plaintiff  had  obtained  an  order  to  strike 
out  part  of  the  pleadings,  and  the  same  order 
gave  the  defendant  leave  to  amend  on  terms, 
which  he  had  not  done.  Cooper  v.  Jones^  4 
Sandf.  699. 


y.  General  Notes. 


a.  Amendment  under  an  order.— A 

plaintiff  is  not  precluded  from  serving  an 
amended  complaint  adding  new  and  material 
allegations,  unless  the  time  for  amending  of 
course  has  expired,  from  the  fact  that  an 
order  has  been  granted  directing  the  plead- 
ing to  'be  amended  in  certain  particulars. 
Nothing  must  be  contained  in  the  complaint 
as  amended,  however,  that  was  directed  to  be 
strickenout  by  the  order.  'Jeroliman  v.  Cohen^ 
1  Duer,  629,  631. 

h.  Demand  for  relief.— The  plaintiff 

may  amend  of  course,  in  the  matter  of  chang- 
ing or  enlarging  the  relief  demanded ;  e.  g.  he 
may,  where  the  original  complaint  claimed 


damages  only,  amend  by  adding  a  demand  for 
an  injunction.  OtUg  v.  Hudson  Bifoer  B.  B. 
Co.  6  How.  269;  S.  G.  10  N.  Y.  Leg.  Obs.  85. 
Read  in  connection  with  this  case,  however. 
Gray  v.  Brown,  15  How.  557,  where  Wbllbs, 
J.,  hM,  that  an  action  at  law  could  not  be 
turned  into  one  for  equitable  relief  without 
leave  of  the  court,  and  also,  without  an 
amendment  of  the  summons.  The  defendant 
was  allowed  costs  since  the  service  of  the  an- 
swer, as  well  as  97  costs  of  opposing  the 
motion. 

c.  Matters   subsequent   to    oom- 
mencement  of  action.— Where,  in  an 

amended  pleading,  which  sets  up  new  matter. 
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it  is  sought  to  introdaee  tmiBactioiiB  which 
happened  suhBequent  to  the  original  pleading, 
the  new  matter  will  be  stricken  oat  for  irreg- 
ularity. The  only  proper  manner  of  intro* 
dudng  such  new  matter  is  by  a  supplemental 
pleaduig,  §  177,  post  Homfager  r.  Homfor 
ger,  6  How.  13;  S.  0.  l^Oode,  R.  N.  S.  181. 

d.  Mere  denials. — ^If  the  defendant  puts 
in  an  answer  which  consists  of  mere  denials, 
and  new  matters  occur  which  he  wishes  to 
set  up,  his  only  remedy-  is  to  apply  to  the 
court  for  leave  to  put  m  a  suj^emental  an- 
swer under  §  177,  pcit,  Lampson  r.  McQueen, 
15  How.  345.    See  note  ii,  subd.  j, 

e.  Appeaxanoe  wai  es  irregularity. 

Where  a  new  defendant  is  brought  in  by  an 
amended  instead  of  a  supplemental  complaint, 
and  fiu;ts  are  set  up  which,  as  to  such  defend- 
ant, occurred  after  the  service  of  the  original 
complaint,  it  is  an  irregularity  which  does 
not  affect  any  substantial  rights  of  the  defend- 
ant, and  a  general  appearance  by  him  in  the 
action  waives  the  defect.  Beck  v.  Stephani,  9 
How.  193.  All  objections  to  the  propriety  of 
the  amended  complaint  are  waived  by  the  de- 
fendant amending  his  answer  and  taking  is- 
sue on  the  new  cause  of  action.  Secor  v.  Law, 
9  Bosw.  163.  See,  however,  FoUower  ▼. 
Laughlin,  12  Abb.  105,  where  it  is  held, 
that  when  new  parties  are  brought  in  by  an 


amendment  of  the  complaint,  it  is  necessary 
to  amend  the  summons  also,  for  which  pur- 
pose an  order  is  necessary.  See,  also.  Van 
Wyck  V.  Hardy,  11  Abb.  4i  3 ;  S^.  20  How. 
222';  S.  0.  Aff'd,  39  How.  393. 

/.  Long  delay  .-^In  one  instance  the 
summons  was  served,  and  the  plaintiff  did 
not  serve  his  complaint  until  two  years  after- 
wards, his  application  for  leave  to  amend  his 
summons  was  granted.  The  defendants,  how- 
ever, must  not  be  prejudiced,  and  if  they  will 
be,  the  motion  will  be  granted  only  on  terms. 
McEhoain  v.  Coming,  12  Abb.  16. 

g.  Mbde  of  amending.— Irregularities 
in  a  judgment  roll,  which  may  be  cured  by 
amendment,  e.  g,,  want  of  proof  of  service, 
and  of  no  answer,  may,  if  an  order  for  the 
amendment  has  been  made  and  filed,  be  re- 
garded as  having  been  actually  made.  Bogeri 
V.  Bogert,  45  Barb.  121. 

h.  Bill  of  i)artioiilar8  forms  a  part  <^ 

a  complaint,  and  is  amendable  as  such.  Mel' 
vin  V.  Wood,  3  Keyes,  533 ;  S.  C.  4  Abb.  N. 
S.  438;  3  Trans.  App.  297. 

i.  Notices. — An  amendment  of  a  notice 
of  appeal,  the  effect  of  which  is  not  merely  to 
correct  a  mistake,  but  to  enlarge  the  time  al- 
lowed by  the  Code  for  taking  the  appeal, 
cannot  be  granted.  Bryant  t.  Bryant,  4 
Abb.  N.  S.  138;  S.  C.  7  Rob.  49. 


§  173*  [1^9«]  (Am*d  1849, 1851, 1862.)  Amendments  by  the  court. 

The  court  may,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  proper,  amend  any  pleading,  process  or  proceed- 
ing, by  adding  or  striking  out  the  name  of  any  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake  in  any  other  respect,  or  by 
inserting  other  allegations  material  to  the  case,  or  when  the  amendment 
does  not  change  substantially  the  claim  or  defense,  by  coufoitning  the 
pleading  or  proceeding  to  the  facts  proved. 

1.  Amendments  in  General. 


5 


a-  Partition. — ^This  section  applies  to 
proceedings  for  partition,  and  the  power  of  the 
court  is  not  restricted  by  the  provisions  of 
Laws  of  N.  T.  1852,  ch.  277,  p.  411.  Croghan 
V.  Lhingstan,  17  N.  Y.  (3  Smith),  218 ;  S.  0. 
6  Abb.  350 ;  Aff >g  S.  0.  25  Barb.  336 ;  Bog- 
ere  ▼.  McLean,  31  How.  279 ;  S.  C.  34  N.  Y. 
7  Tiff.),  536.  See,  also,  Waring  t.  Waring, 
Abb.  472.  See,  howeTer,  to  the  contrary, 
Jenninga  t.  Jennings,  2  Abb.  6;  Lyle  t. 
SmUh,  13  How.  104.  Object  and  efifect  of 
Laws  of  N.  Y.  1852,  ch.  277,  p.  411,  and  id. 
1857,  ch.  679,  p.-  — ,  considerod.    See  Cro- 

Sn  T.  Lnringskm  17  N.  Y.  (3  Smith),  226. 
e,  also,  §  448,  post,  notes,  — ,  — ^  — . 

b.  When  only  amendment  can  be 

ordered* — ^The  power  of  amendment  is  con- 
fined to  the  coart  in  which  the  action  origi- 
nated, and  the  superior  court  cannot  amend 
on  appeal.  Gould  ▼.  Olass,  19  Barb.  186.  In 
Pratt  V.  Hudson  B.  B.  Co.  21  N.  Y.  (7 


Smith),  305,  the  court  of  appeals  caused  the 
pleadings  to  conform  to  the  proof  in  order 
that  a  judgment  for  the  plaintiff  might  be 
sustained.  See,  also.  Bate  t.  Graham,  UN. 
Y.  (1  Kem.),  237  ;  Lounsbury  v.  Purdy,  U 
N.  Y.  ^4  Smith),  516.  This  section  does  not 
authonze  the  court  to  amend  the  pleadings  so 
as  to  conform  to  the  facts  proved,  establishing 
the  right  of  the  plaintiff  to  recover,  if  the 
amendment  would  substantially  change  the 
claim  upon  which  the  action  is  founded. 
Nosser  ▼.  Corwin,  36  How.  540.  j  . 

c.  On  appeal. — ^If  there  shonld  be  an  er- 
ror in  the  copy  of  the  amended  record  sent  to 
the  appellate  court,  as  a  matter  of  course  it 
can  be  made  to  correspond  with  the  original 
as  amended.  Luyster  ▼.  Sniffin,  3  How.  250 ; 
S.  0.  1  Barb.  428 .'  * 

d.  lEIzceptions.  —  Refusal  to  allow  the 
complaint  to  be  amended  on  the  trial,  or  re- 
fusal to  conform  the  pleadings  to  the  proof,  is 
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entarelj  within  the  diBcrotum  of  the  oouii, 

an^  is  DOt  the  proper  subiect  of  exception^ 
Binnard  y.  Spring,  42  Barb.  470.  Waight, 
J.,  kM,  inVnondaga  Cav/nty  MuUmI  Imur- 
ance  Co.  v.  Minard,  2  N.  Y.  (2  Conuit.),  101, 
**  I  entertain  great  doubt  of  the  power  of  an 
appellate  court  to  amend  a  bill  of  exceptions, 
either  in  form  or  substance."  See  Olendarf 
T.  Cook,  1  Lans.  39. 
e.— resettlexnfiZlt  oil— In  a  case  where  a 


bill  of  exceptkms  is  shown  to  be  efrooeoiialy 

settled,  the  court  will  refer  it  back  to  the 
circuit  judge  for  review.  2>e2a«an  ▼.  Board' 
man,  6  Wend.  132.  And  the  court  of  ap- 
peals haye,  in  some  cases,  done  the  same 
thing;  but,  after  argument  and  iudgment,  it 
is  Um  late  to  alter  a  bill  of  exceptions  in  the 
case.  Fitch  y.  Livingiton,  4  Sandf.  712  *  S.  0. 
7  How.  410. 


n.  Akbndments  Befokb   Tbial. 


11.  Practioe  of  the  oourta.— The  general 

mling  of  the  courts  is,  that  it  is  a  matter  of 
course  to  allow  any  party  to  shape  his  own 
pleadings  to  suit  himself,  and  for  that  purpose 
to  permit  him,  at  any  time  before  trial,  to 
amend  his  pleadings  so  as  to  present  his  yiews 
of  the  questions  to  be  litigated  upon  such 
terms  as  may  be  deemed  equitable.  There  is 
now  no  restriction  upon  the  power  of  the 
oourt  to  allow  such  amendments,  eyen  though 
the  effect  be  to  change  entirely  the  whole 
cause  of  acti^m  or  the  grounds  of  defense.  It 
is  only  when  a  party  seeks  to  amend  his 
pleadings  alter  trial  that  the  court  is  prohibited 
from  allowing  .an  amendment  which  would 
substantially  change  the  cause  of  action  or  de- 
fense. Troy  and  Boston  M-  M.  Co,  y.  Tib- 
bit$,  11  How.  168,  170.  See  Woodruff  y. 
Dickie,  5  Rob.  619;  BeardsUy  y.  /Sfawer,  7 
How.  294;  Daguerre  y.  Orser,  3  Abb.  86; 
Harrington  y.  Slade,  22  Barb.  164. 

6.  Examples  of  amendments  allow- 
ed.— Answer  may  be  amended  to  set  up  usury, 
for  it  is  held,  that  the  same  rule  applies  to  de- 
fenses denominated  unconscionable  as  to  other 
defenses  contained  in  it.  Catlin  y.  Gunter,  11 
N.  Y.  (1  Kern.),  368;  S.  C.  10  How.  315; 
Bro¥mY.  MOeheU,  12  How.  408;  S.  G.  2  Abb. 
481 .  Where  an  answer  sets  up  the  defense 
of  usury,  Broum  y.  MitcheU,  supra,  holds  that 
it  is  no  reason  why  defendant  may  not  haye 
leaye  to  amend  his  answer  as  to  other  defenses. 
HARRIS,  J.,  in  Bates  y.  Voorhies,  7  How.  234, 
refused  to  allow  an  amendment  to  set  up 
usury,  but  stated,  that  it  was  against  his  own 
conyictions  of  justice  and  propriety,  and  only 
on  the  ground  that  the  practice  to  disallow 
such  amendments  had  become  inyeterate. 
Parkbr,  J.,  where  a  default  taken  for  want 
of  an  answer  was  opened,  refused  to  impose 
the  terms  that  the  defendant  should  not  set 
up  the  defense  of  usury.  Gfunt  y.  MeCaughin, 
4  How.  216.  The  strongest  and  latest  case  on 
this  point  is.  Union  National  Bank  of  Troy 
y.  BasseU,  3  Abb.  N.  S.  359,  where  it  is  held, 
that  under  this  section  of  the  Code  the  court 
has  power  to  allow  a  defendant  to  amend  his 
answer  by  setting  up  usury  as.  a  defense ; 
that  no  distinction  is  made  between  defenses, 
proyided  a  proper  case  is  made.  The  defense 
of  usury  must  rest  on  the  same  ground  as  any 
other.  See,  also,  Macqtteen  y.  Babcock,  3 
Keyes,  428;  Aff'g  S.  C.  22  How  229;  13 
Abb.  268;  Sheldon  y.  Adams,  18  Abb.  405 
8.  G.  41  Barb,  54;  27  How.  179. 


A  decision  on  such  a  motion,  made  ai 
special  term»  although  inyolying  the  exercise 
of  discretion,  may  be  reyiewed  on  appeal  to  the 
general  term.  Union  National  Bank  cf  Droy 
y.  Bassett,  supra.  See,  howeyer,  to  the  con- 
trary, Morris  y.  S  lattery,  6  Abb.  74;  Sagory 
y.  New  York  and  New  Haven  B.  B,  Co.  21 
How.  455 ;  Osgood  y.  WhittJesey,  20  id.  72 ;  S. 
G.  10  Abb.  134;  Wals(m  y.  Bailey,  2  Duer, 
609.  See,  also,  Farish  y .  Cwlies,  1  Daly,  274 : 
Clinton  y.  Eddy,  37  How.  423;  S.  G.  54 
Barb.  54.  Leaye  to  amend  the  answer,  or 
file  a  supplemental  answer,  for  the  purpose 
of  setting  up  a  defense,  that  outstanding 
mortgages  haye  been  purchased,  which  are 
a  lien  upon  real  property  in  litigation  be- 
tween the  parties,  will  be  granted,  on  such 
terms  as  will  protect  the  rights  of  the  plaint- 
iff. Madison  Avenue  Baptist  Church  y.  Bap- 
tist  Church  in  OUver  street,  2  Bob.  642. 

The  plaintiff's  name  or  description  may  be 
changed.  Barnes y.  Ferine,  9  Barb.  202;  Dok 
vis  y.  Schermerhom,  5  How.  440.  Where  an 
action  is  commenced  for  diyorce  for  adultery, 
if  the  defendant  is  able  to  show  a  reasonable 
chance  of  establishing  the  defense,  leaye  will 
be  granted  him  to  amend  or  file  a  supplemental 
answer.  He  may  set  up  the  defense  of  adul- 
teiy  against  the  plaintiff,  when  the  fact  has 
been  disooyered  after  the  issues  in  the  case 
were  first  joined.  Strong  y.  Strong,  28  How. 
432;  S.  G.  3  Rob.  669. 

In  the  case  of  leased  premises  that  haye 
been  underlet,  the  oourt  may  allow  an  amend- 
ment of  the  pleading,  so  that  it  will  confbrm 
to  the  proof,  on'  the  trial ;  this  may  be  done 
in  order  to  permit  a  reooyery  for  the  rent  due 
on  the  lease ;  but  the  amendment  cannot  be 
made,  if  it  can  be  made  to  appear  that  the  de- 
fendants will  be  surprised  thereby.  Beeifordr. 
Terhune,  30  N.  Y.  (3  Tiff.),  4^3;  8.  G.  27 
How.  422;  1  Daly,  371. 

With  regard  to  amendments  generally,  and 
particularly  with  reference  to  amendments  by 
referees,  see  Woodruff  y.  Dickie,  31  How. 
164;  S.  G.  5  Rob.  619. 

A  complaint  cannot  be  amende  at  the  trial, 
changing  the  action  from  ex  deUcto  to  ea>  con- 
tractu. Whitoomb  y  Hungerford,  42  Barb. 
177.  See  Walter  y.  Bennett,  16  N.  Y.  (2 
Smith),  250. 

An  answer  may  be  amended  on  the  trial,  if 
the  new  matter  proposed  to  be  introduced  is, 
pnma  facie,  a  complete  defense  to  the  action, 
particularly  if  a  yaud  excuse  is  piresented  for 
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iK»t  pleading  it  befbre.  JMZey  v.  fay,  50 
B«rb.  110;  Travis  v.  ToMm,  8  How.  334; 
Potnroy  v.  Sperty,  15  id.  211.  See,  also, 
where  parties  change  their  name  pending  ac- 
tion. Laws  of  New  York,  1847,  ch.  464,  p. 
539;  id,  1860,  ch.  80,  p.  125.  Defendant's 
oame  may  be  stricken  out  or  added.  Bemi8  y. 
Branson,  1  Code  R.  27.  The  action  may  be 
changed  from  one  on  a  promissory  note,  to 
contract,  id.  Read  in  tms  connection,  how- 
ever, Sheldon  t.  Adams,  27  How.  179 ;  S.  0. 
18  Abb.  405 ;  41  Barb.  54.,  Amending  the 
allegation  to  jointly  indorsed,  from,  seyeraliy 
indorsed.  Bacon  y.  Comsiock,  11  How.  197. 
By  changing  an  ayerment  which  was  mate- 
rial. Kmss  y.  FnlUrUm,  1  Code  R.  52.  By 
striking  out  the  name  of  a  defendant,  and  ad- 
ding that  of  a  receiyer.  FuUer  v.  Wehskf 
Firs  Inswranes  Co,  12  How.  293.  By  the 
addition  of  a  yerification.  Bragg  y.  Bidrford, 
4  How.  21.  By  changing  the  prayer  of  the 
complaint,  so  as  to  daim  the  property  and 
damages,  instead  of  the  yalue  of  the  property. 
Dows  y.  Gre9n^  3  How.  377.  JIform  y.  Ekd- 
ford,  18  N.  Y.  (4  Smith),  557,  howeyer,  to 
the  contrary.  Increasing  ttie  amount  claimed 
in  an  action  on  contract,  for  money  only,  and 
this,  after  a  reply  repeating  the  original  claim, 
both  pleadings  being  yenfied.  Merchant  y. 
New  York  iJfs  Insttrance  Company,  2  Sandf. 
669 ;  S.  G.  2  Code  R.  66,  87.  In  this  case, 
howeyer,  the  reason  of  the  mistime  was  satis- 
factorily shown,  id.  In  Chapman  y.  Webb, 
1  Code  R.  N.  S.  388,  an  amendment  was  al- 
lowed, changing  an  allegation  from  "  contract 
price,"  to  "  value." 

e.  Amendmant  of  sheriff's  retonu 

At  the  commencement  of  an  action  for  an  in- 
snflScient  and  false  return  made  by  a  sheriff,  it 
may,  on.  proper  terms  and  due  notice,  be 
amended  by  leave  of  the  court.  Barker  v. 
Binninger,  14  N.  Y.  (4  Kern.),  278.  The 
amended  return  may  be  read  in  evidence,  and 
is  entitled  to  be  received  with  the  like  efibct 
as  if  the  original  had  been  in  the  amended 


form.  People  v.  Ames,  35  N.  Y.  (8  Tiff.) 

482. 

d.  Examples  of  amendments  re- 
fused.— A  verdict,  perfectly  proper  under 
the  pleadings  as  they  were  put  m,  will  not  be 
opened  in  order  to  sustain  a  new  defense,  when 
the  only  notice  the  plaintiff  had  of  such  de- 
fense was  on  the  trial  after  all  the  evidence  on 
both  sides  was  closed.  It  would  be  a  sub- 
stantial change  of  the  defense  to  grant  such 
an  amendment.  Bunge  v.  Ko(^,  5  Rob.  1. 
After  a  defendant  has  put  in  ah  answer,  the 
court  will  not,  without  special  reasons,  allow 
'him  to  withdraw  it  and  put  in  a  demurrer. 
Finch  v.  Pindon,  19  Abb.  96. 

An  amendment  of  the  complaint  will  not  be 
allowed,  the  effect  of  which  ^ill  be  to  intro- 
duce a  new  cause  of  action.  The  right  of 
amendment  is  restricted  to  the  subject-matter 
for  which  the  action  was  originally  brought. 
Van  SyckUs  v.  Perry,  3  Rob.  622. 

On  the  trial  of  a  cause  the  court  has  no 
power,  and  consequently  a  referee  has  none, 
to  allow  an  amendment  in  a  pleading  by  in- 
serting a  new  cause  of  action,  or  a  new  de- 
fense. Ford  V.  Ford,  35  How.  321;  S.  C.  53 
Barb.  b2b ;  Van  Ness  v.  Bush,  22  How.  481, 
commented  on  and  disapproved.  In  a  case 
where  the  pleading  did  not  constitute  a  cause  of 
action,  the  plaintiff  was  not  allowed,  either  by 
amendment  or  supplemental  complaint,  to  set 
up  facts  which  occurred  after  the  action  was 
commenced,and  which  were  essential  to  a  cause 
of  action.  McCullough  v.  Colby,  4  Bosw. 
603.  In  one  case,  it  appeared  that  the  plaintiff 
purposely  commenced  his  action  on  con- 
tract, in  order  to  gain  an  advantage  he  would 
have  lost  if  he  had  commenced  it  in  tort; 
held,  that  the  amendment  would  not  be 
mnted.  Lane  v.  Beam,  19  Barb.  51 ;  S.  C.  1 
Abb.  65 ;  Mayor,  etc,  of  New  York  v.  Parker 
Vein  Steamsh^  Co,  21  How.  289;  S.  C.  12 
Abb.  300 ;  8  Bosw.  300 ;  Andrews  v.  Bond, 
16  Barb.  633 ;  WaUer  v.  Bennett,  16  N.  Y. 
(2  Smith),  250. 


lU.  Amendment  of  Summons. 


a.  Name  of  OOUrt*  —  The  summons 
mentioned  no  court,  and  the  complaint,  sub- 
sequently served,  was  entitled  *'  Sup.  Court." 
Held,  that  the  summons  might  be  amended. 
Walker  v.  Hubbard,  4  How.  154.  Where 
the  summons  and  complaint  both  omitted  all 
mention  of  any  oonrt,  a  motion  for  leave  to 
amend  by  inserting  the  name  of  the  court  was 
denied,  no  action  being  commenced.  Ward  v. 
Stringham,  1  Code  R.  118. 

h.  Leave  of  oourt  neoessary.— In 

one  county  court  case  a  summons  was  served 
in  which  the  plaintiff  discovered  an  informal- 
ity ;  he  forwards,  and  before  defendant  an- 
swered, served  an  amended  summons ;  as  the 
defendant  was  not  prejudiced,  the  proceedings 
were  Ac2(f  to  be  regular.  Davenport  y,  Russell, 
2  Code  R.  82.  There  are  numerous  cases 
that  hold    that   a   summons   can   only   be 


amended  by  leave  of  the  court.  McCrans  y. 
M&uUon,  3  Sandf.  736;  S.  C.  1  Code  R.  N.  S. 
157 ;  Walkenshaw  v.  Pergel,  32  How.  311 ; 
S.  C.  7  Rob.  606;  5  id.  648;  Orayyf,  Brown, 
15  How.  555.  The  court  has  power  to  grant 
an  amendment  of  the  summons.  McDonaild  v. 
Walsh,  5  Abb.  69;  Deane  v.  C^Brien,  13 
Abb.  11;  Sluyter  v.  Smith,  2  Bosw.  673. 
The  rule  is  the  same  where  a  copy  has  been 
filed.  HewUt  v.  HoweU,  8  How.  346;  Van 
Wyck  v.  Hardy,  20  id.  222;  S.  C.  Aff'd,  39 
id.  392. 

.    c.  Flaoe  of  filing  oomplaint.— Where 

the  summons  omits  to  state  tne  place  of  filing 
the  complaint  Qn  a  proper  case),  this  will  not 
affect  the  validity  of  a  Judgment  entered 
thereon.  It  may  «be  amended.  Foster  v. 
Wood,  1  Abb,  N.  S.  150;  S.  C.  30  How. 
284. 
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d.  Amount   daixned. — Summons  maj 

be  amended  by  demanding  a  greater  amount 
than  was  originally  claimed.  Deane  y.  O'Brien, 
13  Abb.  11.  Or,  bj  changing  the  demand  of 
relief.  HewUt  y.  HaweUy  8  How.  346. 


e.  After   judgment    the    eonrt    ma^ 
amend  the  summons  by  substituting  the  name 
of  a  single  attorney  for  the  firm  name.  8luy 
tar  y.  Smith,  2  Bosw.  673. 


lY.  Amendment  of  Complaint. 


a 
not 


.  Changing  action.— A  complaint  can- 
be  amended,  the  effect  of  which  will 
be  to  change  an  action  at  law  into  one  for 
equitable  relief,  without  leaye  of  the  court. 
Nor  can  this  be  done  without  first  amending 
the  summons.  Gray  y.  Brawn,  15  How.  555. 
A  change  in  the  form  of  the  action  will  not  be 
allowed  on  the  trial.  Bailoi  y.  Johnson,  1 
Daly,  61. 

b.  Mistake  in  name. — That  a  mistake 

has  occured  in  the  names  of  the  plaintiffs,  is 
no  ground  for  non-suit.  The  misUke  may  be 
corrected,  either  on  the  trial  or  afterwards,  by 
amendment.  Barnes  y.  PerinCy  9  Barb.  206 ; 
Bumap  y.  HaUoran,  1  Code  R.  51. 

c.  Venue. — ^Leaye    to   amend,  so   as   to 

change  the  yenue,  may  be  granted  in  the  dis- 
cretion of  the  court.  Pain  y.  Parker,  13 
Johns.  329 ;  Fish  y.  Lyon,  1  How.  234.  Af- 
ter a  defendant  has  answered,  the  plaintiff 
may  amend  his  complaint  of  course,  and  with- 
out costs,  by  stating  the  place  of  trial  to  be 
in  a  county  different  firom  that  specified  in 
the  original  complaint.  Stryker  y.  New  York 
Exchange  Bank,  42  Barb.  511 ;  S.  0. 28  How. 
20. 

d.  Notice. — ^If  then  be  more  than  one 


defendant,    the    plaintiff  cannot   amend  hife 
complaint  without  giving  notice  to  ail;  no 
can  he  amend  as  re^irds  one  defendant,  with 
out  giying  notice  to  we  others.  FfMSseU  y.  TdU 
madge,  15  Abb.  205. 

e.  Immaterial  Tarianoe.— The  difier 

enoe  between  a  compUunt  firamed  as  an  aetiok 
for  damages  on  a  refusal  to  fuliill  a  contract 
and  one  for  the  refusal  to  execute  an  mstrA- 
ment  which,  it  is  agreed,  emoudied  eke  oottf- 
tract  in  question,  was  hM  tormal,  and  cunUili 
by  amendment.  Pratt  y.  Hudson  Bioer  B,  A 
Co,  21  N.  Y.  (7  Smith),  ^05. 

/.  Malicious  prosecution.— An  amend- 
ment under  this  section  may  be  allowed,  on 
the  trial  of  an  action  for  this  cause,  where  the 
complaint  had  omitted  to  ayer  that  the  prose- 
cution had  been  dismissed,  and  eyidence  may 
be  admitted  of  the  fact  under  the  amendment. 
Amesy.BaOkbun,  37  How.  289;  S.  G.  55 
Barb.  194. 

g.  Second  amendment.— It  is  not  in 

furtherance  of  justice,  and  the  court  will  not 
allow  a  second  amendment  of  the  complaint, 
in  order  that,  if  possible,  the  plaintiira  may 
reinforce  their  case.  Lowry  y.  Inman,  37 
How.  287;  S.  0.  6  Abb.  N.  S.  394. 


V.  Amendment  of  AmDAvrre  and  Other  Pafbbb  in  an  Action. 


a*  Affidavits- — This  section  does  not  ap- 
ply to  afiidayits.  Clickman  y.  CKckman,  1  N. 
Y.  (1  Comst.),  611;  S.  C.  3  How.  365;  1 
Code  R.  98.  In  Dexter  y.  Hoover,  2  Cow. 
526,  the  court  allowed  an  amendment  where 
there  was  a  misnomer,  and  also  to  sustain 
proceedings  inrepleyin.  Cutler  y.  BatMnme,  1 
Hill,  204.  See,  also,  Bunce  y.  Beed,  16  Barb. 
347;  Hees  v.  Snell,  8  How.  185, 187(n.) ;  Spald- 
ing y.  Spalding,  3  id.  297  ;  Furman  y.  Wdl- 
ter,  13  id.  348 ;  GoodaU  y.  Demarest,  2  Hilt. 
533.  An  attachment  was  granted,  and  the 
a£Sdayit  was  found  to  be  defectiye  in  that  the 
certificate  of  the  secretary  of  state' was  omit- 
ted. Plaintiff  was  allowed  to  take  it  from 
the  files,  and  return  it  after  proper  certifica- 
tion. Lawton  y.  Kid,  51  Barb.  30 ;  S.  C.  34 
How.  465,  sub  nom.  Lawton  y.  Bid. 

5.  Amendment  of  interrogatories. 

The  court  allowed  an  interrogatory,  inadyer- 
tently  omitted,  to  be  inserted.  People  y. 
Broum,  6  Cow.  41.  See  Herring  y.  TyUe,  1 
Johns.  Cas.  31 ;  S.  0.  Colm.  &  C.  69. 

c.  Amendment  of  undertaking.— 

This  section  does  not  authorise  the  court  to 
amend  an  undertaking  on  an  appeal,  by  in- 
serting an  agreement  to  pay  costs,  unless  the 
sureties  consent.  Langley  y.  Warner,  1  N.  Y. 

1  Comst.),  606 ;  S.  C.  3  How.  363 ;  1  Code 

.111. 


k' 


d.  Written  consent.— An  amendment 
may  be  allowed  on  the  written  consent  of  the 
sureties.  Wilson  y.  AUen,  3  How.  369.    Ex- 
amples,— ^An  undertaking  on  an  attachment 
may  be  amended.  Kissam  y.  MarshaU,  10 
Abo.  424.    On  arrest.  Bellinger  y.  Gardner, 
12  How.  381 ;  S.  0.  2  Abb.  443,  sub  nom. 
Bellinger  y.  Gardiner,    On  appeal  Wilson  y 
AUen^  3  How.  369 ;  Schermerhom  y.  Ander 
son,  1  N.  Y.  (1  Comst.),  430 ;  Bums  y.  Boh 
bins,  1  Code  R.  62. 

e.  Commencing  action  without  fil- 
ing.— Where  an  undertaking  must  be  filed, 
as  a  condition  precedent  to  commencing  the 
action,  and  the  plaintiff  does  so  without  filing 
such  undertaking,  the  court  may,  under  the 
proyisions  of  §§  174,  175  of  the  Code,  allow 
It  to  be  filed  nunc  pro  tunc,  MiUbank  y. 
Broadway  Bank,  3  Abb.  N.  S.  223. 

/.  Amendment   of  iAjunction.— 

Where  an  injunction  would  not  haye  been 
granted  originally,  as  to  agents  or  attorneys 
it  is  an  improper  amendment  to  extend  it  to 
the  agents  and  attorneys  of  the  party.  Minor 
y  Wdfb,  10  Abb.  284.  An  order  granting  an 
injunction  to  restrain  an  infringement  of  trade 
marks,  on  being  affinned  on  appeal,  was  modi- 
fied as  to  the  form  of  the  order,  so  as  better 
to  protect  the  plaintiff's  rights.  Williams  y. 
Johnson,  2  Bosw.  1. 
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g.  Notioes   supplying    defects.— 

Semtle^  spy  defect  in  a  notice  of  appeal  may 
be  supplied  bj  amendment,  unless  it  is  so 
gross  that  the  court  cannot  be  satisfied  that 
the  paper  relied  on  as  a  notice  was  intended 
to  appur  in  the  action  in  question.  Sherman 
y.  WaUy  14  How.  522. 


VL  Amendment  op  Verdict. 


h.  Bnlargement  of'Vt^  <^Me  the  court 

yond  the  power  of  the  cowto^the  proof 
amendment  of  a  notice  of  appeaP^  S.  0.  7 
only  corrects  a  mistake,  but  enlarges 

for  taking  the  appeal  allowed  by  the 

Bryant  y.  Bryant,  4  Abb.  N.  S.  138 ;  S.  C. 
Rob.  49. 


a.  Modifying  aznount. — Unless  the 
court  can  see  the  items  which  entered  into  a 
y^rdict,  it  is  unsafe  to  attempt  to  modify  it. 
RwiU  y.  Hoboken  Land  Improvement  Co,  3  S. 
D.  Smith,  144. 

h.  Verdict  contrary  to  charge.— 

Se^Hhle,  that  if  defendant  has  a  yerdict  con- 
tniry  to  the  directions  of  the  court,  if  full 
justice  can  be  done  by  changing  it,  so  that 
the  directions  may  be  conformed  with,  the 
court  will  permit  the  defendant  to  consent  to 
8  ich  an  amendment.  Clark  y.  Bicharde,  3  £. 
>  •.  Smitd,  89. 

c  No  damages  awarded.— Where  the 


plaintiff  has  a  yerdict  in  an  action  to  recoyer 
personal  property,  but  no  damages  are  award- 
ed, the  court  may,  in  its  discretion,  insert 
nominal  damages.  Van  Schoening  y.  Buchan- 
an,  14  Abb.  185,  468. 

d.  Verdict  may  be  conformed  to 

foots. — ^The  yerdict  of  a  juiy  may  be  amend- 
ed or  corrected,  so  that  it  will  conform  to  the 
facts  in  a  case  where  there  is  no  doubt  of 
such  facts,  either  by  the  judge's  certificate  or 
otherwise,  and  of  the  real  intentions  of  the 
jury.  Burhan8  y.  TiMnts,  7  How.  21 ;  Em- 
erton  y.  Bleakly,  5  Abb.  N.  S.  350. 


Vn.  Amendment  of  Judgment. 


a.  Hisnomer. — A  jud^ent  is  amenda- 
ble in  the  matter  of  the  christian  name  of  one 
m  whose  fayor  it  is  rendered.  Marsh  y.  Berry, 
7  Cow.  344. 

h.  Modificatlonof  judgment— After 

a  cause  has  been  tried  by  a  juoKe,  and  his  de- 
•nsion  has  been  made  and  filed,  he  cannot  alter 
t.  If  it  is  errotfeous  or  defective,  it  can  only 
30  amended  or  corrected  by  application  to  the 
court.  Hoyty,  Carter,  7  Blow.  140 ;  Hotaling 
y.  Marsh,  14  Abb.  161.  A  motion  may  be 
made  at  special  term  to  modify  a  judgment 
after  final  judgment  has  been  entered.  This 
order  is  not  applicable  to  the  general  term. 
BuUer  y.  Niies,  28  How.  181.  But  a  judicial 
error  in  a  decree  cannot  be  corrected  on  mo- 
tion. Lime  y.  Sherman,  39  How.  287. 

c.  Judgment  subject  to  appeal.— 

The  court  may  modify  or  correct  a  judgment, 
in  its  discretion,  so  long  as  it  is  subject  to  an 
appeal.  So  held,  where  no  new  action  would 
haye  been  brought  by  reason  of  the  limita- 
tion of  the  cause  of  action.  New  York  Ice  Co. 
y.  Northioestem  Insurance  Co.  of  Oswego,  23 
N.  Y.  (9  Smith),  357 ;  S.  0.  21  How.  296 ; 
12  Abb.  414.  This  case  oyerruled,  32,  id. 
Barb.  534;  S.  G.  20  How.  255;  11  Abb. 
419. 

d.  Error  in  judgment  record.— An 

error  in  a  judgment  record  is  no  ground  for  a 
new  trial  in  a  case  where  the  yerdict  is  cor- 
rect. The  record,  in  such  case,  may  be 
amended  by  the  general  term,  after  uppeal 
and  argument,  so  as  to  confonn  to  the  Code. 
Waish  y.  Kdly,  27  How.  359 ;  S.  0.  42 
Barb  98 ;  S.  0.  Aff'd,  40  N.  Y.  (1  Hand), 
556.  For  form  of  such  an  amendment  and 
order,  8«b  S.  G.  27  How.  368. 

e.  Recovery  of  property.— In  an  ac- 
Uon  for  the  recovery  of  property,  notice  must 


be  giyen  to  the  defendant  of  an  alteration  in 
the  judgment  which  allows  him  the  altenu^ 
tiye  of  returning  the  property.  Such  notice 
is  necessary  to  start  the  running  of  the  time 
for  bringing  an  M>peal.  Brown  y.  Hardie,  5 
Rob.  678. 

/.  Foreclosure. — ^A  iudgment  of  fore- 
closure and  report  of  sale  are  proceedings  ' 
which  may  be  amended  nunc  pro  tunc  under 
this  (173d)  section.  Hogan  y.  Hoyt,  37  N.  Y. 
(10  Tiff.)  300 ;  S.  G.  4  Trans.  App.  409. 

g.  Judgment  by  defiiult.— The  appli- 
cation of  the  statutes  of  amendment  to  these 
judgments  are  considered  in  Maoomber  y. 
Mayor,  etc,  of  New  York,  17  Abb.  35. 

h,  Bule. — ^The  amendment  should  not  be 
such  as  will  yary  a  judgment  in  substance. 
Clark  y.  EM,  7  Paige,  382.  Nor  at  all,  un- 
less there  is  some  allegation  of  mistake  or 
omission.  New  York  Ice  Co.  y.  Northwestern 
Ins.  Co.,  supra.  See,  also,  Pitt  y.  Davison, 
12  Abb.  385 ;  S.  C.  13  id.  129 ;  37  Barb.  97  ; 
34  How.  355  ;  Barnard  y.  Bruce,  21  id.  360. 
While  an  appeal  is  pending  in  the  court  of 
appeals,  the  court  below  haye  control  of  the 
judgment  for  the  purpose  of  making  amend- 
ments. Judson  y.  Gray,  17  How.  289, 
296  (nj 

i,  (jonfession  of  judgment.— It  is 

not  within  the  power  of  the  court  to  allow 
an  amendment  of  an  insufficient  statement 
and  confession  of  judgment,  so  that  a  judg- 
ment entered  upon  it  will  be  yalid  against  in- 
tenrening  incumbrancers  or  bona  fide  pur- 
chasers. Bf4chan  y.  Sumner,  2  Barb.  Gh.  165 ; 
Judges  of  the  Lewis  Common  Pleas  y.  People 
ex  rel.  Butler,  15  Wend.  110;  Lawless  y. 
Hackett,  16  Johns.  149 ;  Johnston  t.  FeUer* 
man,  13  How.  21;  Hammond  y.  Bush^  8 
Abb.  152 
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^  to  amend  the 
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,  by  the  cause  of 

.  Bennett,  9  Abb. 

S.  0.  AffM,  28  N. 


Y.  (1  Tiff.),  324;  WUliam  t.  Wheder,  1 
Barb.  48. 

k.  Judgznent  record,  how  axuend* 

ed.— An  actual  obliteration  of  the  record  is 
not  proper,  nor  an  erasure  even  of  such  parts 
as  are  directed  to  be  amended.  When  it  is 
necessary  to  make  an  amendment^  it  must  be 
done  by  entering  the  order  with  the  clerk  and 
appen<tinff  to  the  judgment  record  a  certified 
copy  of  tiie  order.  Sluyter  ▼.  SmUh,  2  Bosw. 
673.  But  it  is  no  ground  for  vacating  a  judg- 
ment that  an  amecbdment  has  been  made  & 
an  erasure.  lb. 


YIII.  Amendment  of  Qrdeb. 


a.  HeserVH^      of  leave.—A  judgment 

of  the  common  pMM  was  reversed  on  error, 
on  the  ground  that  it  was  entered  irregularly; 
this  rule  was  amended  by  allowing  the  party 
to  apply  to  the  court  below  for  iudgment 
anew.  H<fpkin9  v.  Flynn^  7  Cow.  526. 

h.  Filing. — ^The  filine  of  an  order  requir- 
ing service  T)y  mail,  before  the  papers  are 
mailed,  is  not  essential.  It  is  an  irregularity 
amendable  at  any  time  by  filing  nunc  pro  tune, 
Barnard  v.  Heydrich,  49  Barb.  62;  S.  C.  2 
Abb.  N.  S.  47,  sub  nom.  Brainerd  v.  Heydriek; 
32  How.  97. 

c.  Costs. — An  order  was  entered  dismiss- 
ing the  complaint,  **with  costs;"  the  order 
was  amended  so  as  to  read  "  with  910  costs." 
TUlspaugh  v.  Dick,  8  How.  33. 

d.  Delay  by  the  court.— Where  a  delay 


is  occasioned  by  the  court  in  issuing  an  order 
granting  an  appeal  to  the  highest  court,  be- 
yond the  term  at  which  the  statute  directs,  it 
must  be  entered ;  they  mav  direct  it  entered 
as  of  a  term  required  by  the  statute.  Clapp 
V.  Graves,  2  Hilt.  317 ;  S.  0.  9  Abb.  20.  But, 
see  Wait  v.  Van  AUen,  22  N.  Y.  (8  Smith), 
319,  which  holds  that  the  court  has  no  power 
to  direct  the  entry  of  an  order  after  the  expir 
ation  of  the  time  limited  by  a  statute. 

e.  New  trial. — Where  an  appeal  has  been 
taken  from  a  judgment  a  case  made  and  set- 
tled, and  the  parties  are  before  the  court  to 
ai^e  the  append,  and  no  objection  for  irregu- 
larity having  been  taken,  an  order  refusing  a 
new  trial  may  be  entered,  nuf%c  pro  tunc, 
Qu/rney  v.  Sharp,  17  Abb.  410;  S.  0.  Aff'd, 
41  N.  Y.  (2  Hand),  619  (n.) 


IX.  Amendments  on  the  Trial. 


a.  Liberally  aUowed.— In  order  to 

oonform  the  pleading?  to  the  evidence,  the 
oourts  are  very  liberal  in  allowing  amend- 
ments on  the  trial.  See  Van  Duger  v.  Howe, 
21  N.  Y.  (7  Smith),  531;  Bank  of  Ha- 
vana V.  Magee,  20  N.  Y.  (6  Smith),  355 ; 
Hall  V.  Gould,  13  N.  Y.  (3  Kern.),  127; 
Coming  v.  Coming,  6  N.  Y.  (2  Seld.),  97; 
Aff'g  S.  0.  1  Code  R.  N.  S.  351 ;  Wood  v. 
Wood,  26  Barb.  356;  Gasper  v.  Adams,  24 
id.  287 ;  Hunter  v.  The  Hudson  Biver  Iron  dt 
Machine  Co.  20  Barb.  493 ;  Dauchy  v.  Tyler, 
15  How.  399;  Fox  v.  Hunt,  8  id.  12;  GeUy 
V.  Hudson  River  BadBoad  Co.  6  id.  270. 

h.  Discretionary. — The  amendment  of 
pleadings  on  the  trial  is  discretionary  with 
the  court,  and  is  not  reviewable  on  appeal. 
BichtmeyerY,  Betnsen,  38  N.  Y.  (11  Tiff.), 
206 ;  S.  C.  6  Trans.  App.  203 ;  Meyer  v.  Fiegel, 
7  Rob.  122 ;  Hendricks  v.  Decker,  35  Barb. 
298;  Both  v.  ScMoss,  6  id.  308. 

c.  Changing  action.— An  action  was 
commenced  lor  false  imprisonment ;  the  plaint- 
iff failing  to  sustain  it  m  its  original  form,  at- 
tempted to  amend  it  by  adding  a  count  for 
malicious  prosecution.  Held,  tnat  he  could 
not  do  so.   WaldJieim  v.  SicJiei,  1  Hilt.  45. 

d,  Rule- — It  is  improper  upon  the  trial, 
for  a  judge  or  referee  to  allow  an  amendment 


which  will  in  effect  amount  to  a  new  cause  of 
action  or  defense.  Bansom  v.  Wetmore,  39 
Barb.  104;  Fagen  v.  Davison,  2  Duer,  153; 
Hunt  V.  Hudson  Biver  Fire  Insurance  Co, 
id.  481.  See,  also.  New  York  Marbled  Iron 
Works  V.  Smith,  4  id.  362;  Grosvenor  v.  At- 
lantic Fire  Insurance  Co,  1  Bosw.  469;  Union 
Bank  v.  Mott,  18  How.  506 ;  S.  0. 10  Abb.  372 ; 
Boblnns  v.  Biehardson,  2  Bosw.  248;  Ford 
V.  Ford,  35  How.  326;  S.  0.  53  Barb.  525; 
Vii>bard  v.  Boderick,  51  id.  616 ;  Woodruff 
V.  Dickie,  5  Rob.  619 ;  Van  Syckels  v.  Perry, 
3  id.  621;  Bigdow  v.  Dunn,  53  Barb.  570; 
Baiiey  v.  Kay,  50  id.  110.  Pending  a  refer- 
ence, leave  to  amend  an  answer  or  raise  a  new 
issue  was  denied.  Davis  v.  Garr,  7  How. 
311;  Cocks  V.  Ba^ord,  13  Abb.  207.  The 
rule  is  the  same  in  the  matter  of  a  complaint. 
SaUus  V.  Genin,  19  How.  233.  If  the  amend- 
ment of  the  pleadings  sought  on  the  trial 
will  promote  justice,  the  court  will  always 
grant  it,  subject  to  the  foregoing  limitations. 
Van  Ness  v.  Bush,  14  Abb.  36 ;  Daguerre  v. 
Orser,  3  id.  86 ;  Beardsley  v.  Stover,  7  How. 
294;  Hagins  v.  De  Hart,  12  id.  322.  See, 
also,  Davis  v.  Sehermerhom,  5  id.  440;  St, 
John  V.  Northrup,  23  Barb.  183.  Although 
a  defendant  waits  until  the  trial  to  object  to 
the  sufficiency  of  a  pleading,  the  court  or 
referee  may  allow  an  amendment  by  the  in 
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sertion  of  neoessuy  allegations,  when  thev  do 
not  amount  to  a  new  cause  of  action.  Troo^ 
»«y  y.  Trustees  of  the  Village  of  Bandaut,  2 
Keyes,  603.  A  referee  mapr  allow  an  amecKl- 
ment  of  the  pleadings  in  his  discretion.  Mel- 
vin  V.  Wood,  3  id.  533;  S.  C.  3  Trans.  App. 
297 ;  4  Abb.  N.  S.  438.  Where  a  cause  of 
action  is  established  by  the  facts  proven  on 
the  trial,  the  court  may  allow  the  complaint 


to  be  amended.  And  in  a  like  case  the  court 
may  conform  the  pleadings  to  the  proof 
Meyer  v.  Fiegel,  34  How.  434,  438;  S.  C.  7 
Rob.  123. 

New  jparty  defeii(iant.--In  Me- 


«. 


Oarry  v.  Board  of  Supervisors  of  New 
York,  1  Rob.  464,  it  was  said  that  a  substitu- 
tion on  the  trial  of  new  parties  defendant 
could  not  be  made,  even  by  consent. 


X.   AMENBlOfiNTS  AFTER  THE  TrIAL. 


a.  To  sustain  judgment  only.^The 

provisions  of  this  section^  173),  which  author- 
ize the  amendment  of  Readings  after  judg- 
ment, are  only  to  be  construed  as  permitting 
them  for  the  purpose  of  sostaining  such  judg- 
ment. Englis  v.  FumisSy  3  Abb.  82 ;  Ow" 
per  V.  Adams,  24  Barb.  288 ;  WiUiams  v. 
Birchy  6  Bosw.  674. 

b.  New  parties  defendant.— After  an 

action  has  been  tried  and  submitted,  it  is  dis- 
cretionary with  the  court  to  allow  an  amend- 
ment by  inserting  the  names  of  new  parties 
defendant.  Ford  v.  Bdmont,  7  Rob.  510.  See 
Loeschigk  v.  Addison,  id.  50n5. 

e.  On  appeal. — ^Upon  appeal  to  the  gen- 
eral term,  after  judgment,  it  cannot  amend 
the  pleadings  so  thi^  tho  merits  of  the  case 
will  be  affected,  and  a  new  trial  required. 
Brown  v.  CoUe,  1  £.  D.  Smith,  265. 

d.  On  appeal  court  may  tre  it  plead- 
ing as  If  amended.— In  any  case  in 
which  the  court  ought  cleariy  to  have  allowed 

an  amendment  at  special  term,  the  court 
may  treat  the  pleadings  as  having'  been 
amended  in  conformity  with  the  proof.  Bow- 
doin  V.  Golman,  6  Duer,  183;  S.  C.  3  Abb. 
431,  sub  nom.  Bowdoiny,  Coleman;  Bate  v. 
Graham,  11  N.  Y.  (1  Kem.),  237 ;  Clark  v. 
Daks,  20  Barb.  67 ;  Harrower  v.  Heath,  19 
id.  338 ;  PraU  v.  Hudson  Biver  B.  B.  Co.  21 
N.  Y.  (7  Smith),  305, 313;  Wright  v.  WhiHng, 
40  Barb.  235. 

e.  Facts  known  before  action  com- 


menoed. — ^If  it  is  shown  that  the  plaintiff 
was  acquainted  with  the  facts  before  the 
commencement  of  the  action,  which  he  did 
not  set  up,  he  cannot  do  so  by  amendment  af« 
ter  trial.  Bulen  v.  BurdeU.  11  Abb.  381. 
See,  also.  Cocks  v.  Bacfford,  13  id.  207. 

/.  Delay  .—The  plaintiff  had  judgment, 
which  was  affirmed  on  appeal ;  leave  to  amend 
the  answer  was  refused  as  too  late,  notwith- 
standing the  order  of  affirmance  reserved  to 
the  defendant  permission  to  apply  for  such 
leave.  Malcom  v.  Baker,  8  How.  301.  Plaint- 
iff was  not  permitted  to  amend  the  complaint, 
after  a  delay  of  some  months  subsequent  to 
the  trial.  SaUus  v.  Oenm,  3  Bosw.  639 ;  S. 
0,  17  How.  390;  8  Abb.  254,  sub  nom.  Sui- 
ters V.  Oenm. 

g.  Amending  record  nunc  pro  tunc. 

If  a  repl^  is  deemed  essential,  on  a  motion  for 
a  new  trial,  in  order  that  the  verdict  may 
conform  to  the  state  of  the  pleadings  on  the 
record,  leave  should  be  grantea  to  the  plaintiff 
to  file  one,  nunc  pro  tunc.  Smith  v.  Floyd^ 
18  Barb.  522. 

If  the  complaint  was  not  amended  on  the 
trial,  but  might  have  been,  and  sufficient  evi- 
dence is  offered  to  sustain  a  cause  of  action, 
the  court  will,  even  after  the  trial,  allow  it  to 
be  amended  nunc  pro  tunc.  Coleman  v.  PJdw- 
sted,  36  Barb.  27.  See  40  N.  Y.  (1  Hand), 
341 ;  Lounsbury  v.  Furdy,  18  N.  \.  (4 
Smith),  515 ;  Pratt  v.  Hudson  Miver  B.  M. 
Co.  21  N>  Y.  (3  Smith),  305. 


XI.  Amevdmekt  after  Yebdict,  ob  Rbfebee's  Refobt. 


a.  Verdict   larger   than   amonnt 

claimed. — ^The  court  has  no  power  to  amend 
the  pleading,  after  verdict,  in  a  case  where 
the  amount  claimed  is  less  than  the  recovery, 
except  upon  the  condition  that  the  plaintiff 
relinquish  the  verdict,  pay  the  defendant's 
costs  of  the  trial,  and  consent  to  a  new  trial. 
Coming  v.  Coming,  6  N.  Y.  (2  Seld.),  105 ; 
Bowman  v.  Earle,  3  Duer,  691.  See,  also, 
Dox  V.  Dey,  3  Wend.  350;  Curtiss  v.  LaW" 
renoe,  17  Johns.  111. 

b.  Mistake  of  the  court.— Where  the 
court  makes  a  mistake  in  instructing  the  Jury 
to  And  a  verdict  for  the  plaintiff,  when  they 
should  have  been  instructed  to  find  for  the 
defendant,  the  proper  remedy,  if  no  exception 
is  taken,  is  to  move  on  a  case  for  a  new  trial. 
Brush  V.  Kohn,  9  Bosw.  589 ;  S.  0.  Aff'd,  14 
Abb.  51. 

42 


c.  Facts  not  within  pleading.— When 

evidence  of  facts  not  within  the  answer  are 
admitted,  and  the  referee  decides  in  fiivor  of 
the  defendant  on  those  facts,  an  amendment 
of  the  answer  cannot  be  made  so  that  it  will 
conform  to  the  proof.  Johnson  v.  Mclntoslk, 
31  Barb.  272. 

d.  Statute  of  limitations.— Where  a 

party  has  omitted  to  plead  the  statute  of  lim- 
itations, in  bar  to  a  counterclaim,  it  is  not  in 
*' furtherance '  of  justice,"  to  allow  him  to 
serve  a  reply  as  an  amended  pleading,  so  that 
he  may  avail  himself  of  the  statute.  Clinton 
V.  Ed^,  37  How.  23  ;  S.  0.  54  Barb.  54. 

e.  Special  verdict.— In  Emerson  v. 
Bleakley,  5  Abb.  N.  S.  350,  the  court  allowed 
the  complaint  to  be  amended,  to  agree  with  a 
special  verdict.  But  such  amendment  must 
not>  in  fact,  change  the  form  of  action.    See 
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Nasser  y.  (Tonotn,  36  How.  540.  Nor  mnst 
material  allegations  be  added  at  that  stage  of 
the  action.  Star  Steamship  Co.  T.  MitcMl,  1 
Abb.  N.  S.  396. 

/.  New  cause  of  action.— In  one  case, 

after  the  action  had  been  tried  befiire  a  ref- 
eree, the  summons  and  complaint  were  al- 
lowed to  be  ameQded,  and  a  new  and  distinct 
cause  of  action,  in  no  way  connected  with  the 
original  cause  oi  action,  *wa8  allowed  to  be 
added.  Allaben  ▼.  Wakemany  10  Abb.  162. 
Note  the  terms  on  which  such  an  amendment 
was  allowed,  id.  A  party  will  not  be  al- 
lowed, after  trying  one  defense  and  failing  in 
it,  to  set  up  an  entirely  new  one.  WWet  y. 
Fayenoeather,  1  Barb.  72. 

Where  the  action  was  founded  on  tort,  and 
the  defendant   had  a  yerdict,  the  plaintiff 


asked  leave  to  amend,  tj  changing  his  action 
into  one  on  contract.  This  the  court  refused 
to  allow.  Andrews  y.  Bond,  16  Barb.  633. 
See,  also,  Walter  y.  BenneU,  16  N.  Y.  (2 
Smith),  250;  Mayor,  etc.  of  New  York  y. 
Parker  Vein  Steamsk^  Co.  21  How.  289. 

g-  Variance. — ^The  complaint  alleged  a 
demand  and  refusal  to  pay,  in  an  action  to  re 
cover  money  paid  by  mistake ;  defendant,  in 
his  answer,  admitted  the  refusal  to  pay. 
Proof  that  the  defendant  afterwards  promised, 
does  not  present  a  material  variance,  and  will 
notpreclud^  a  recovery.  The  court  may  amend 
the  complaint  to  conform  to  the  proof,  and 
after  all  the  facts  have    been  elicited,  the 

t leading  will  be  regarded  as  if  the  amendment 
ad  actually  been  made.  Bosboro  v.  Peck,  48 
Barb.  92. 


Xn.   AHENDMENT  ON  AfPEAL. 


a.  When  the  application  should  be 

made. — When  the  appeal  from  the  judgment 
below  is  brought  up  for  a  hearing  and  aiigu- 
meat,  it  is  neither  the  time  nor  the  place  to  re- 
quest leave  to  amend,  for  the  first  time.  Ketch" 
am  V.  Zerega,  1  £.  D.  Smith,  562.  SenMe, 
that  the  place  to  amend  is  at  the  special  term. 
Brown  v.  CoUe,  id.  270.  If  the  appeal  is 
brought  from  an  inferior  court,  an  application 
to  amend  the  record  should  be  maae  in  the 
court  where  the  judgment  was  rendered.  Luys- 
ter  V.  Sniffin,  3  How.  250.  In  such  case,  it 
is  doubtfiil  if  the  supreme  court  can  exercise 
any  power  to  amend  the  record.  Chutd  v. 
Glass,  19  Barb.  179,  (186).  To  correct  a  case, 
it  must  be  sent  to  the  court  below.  Adams  v. 
Bush,  2  Abb.  N.  S.  118. 

5.  Notice  of  motion.  —No  notice  of  mo- 
tion for  leave  to  amend  need  be  given,  when 
the  only  ground  for  or  against  the  amendment 
is  furnished  by  the  record.  The  amendment, 
in  that  case,  may  be  granted  on  the  hearine, 
at  general  term.  Clark  v.  Dales,  20  Barb.  67. 

c.  Regular   judgment.  —  It  is  very 

doubtful  whether  a  motion  to  set  aside  a  reg- 
ular judgment,  rendered  at  general  term,  will 
be  granted  at  special  term,  in  order  that  a  par- 
ty may  amend  his  pleadings.  If  it  can  be, 
it  will  only  be  done  where  it  is  clearly  shown 
that  the  party  has  been  surprised  or  misled, 
and  also  that  it  is  required  to  promote  the 
ends  of  justice.  Malcom  v.  Baker,  8  How. 
303. 

d.  Exceptions. — On  appeal  by  the  de- 
endants  from  an  order  denymg  a  new  trial, 

nd  a  judgment  of  affirmance  was  entered,  it 
was  held,  that  upon  appeal  to  the  court  of 
appeals,  the  defendants  could  not  have  the 
judgment  amended  by  adding  the  fact  that 
exceptions  had  been  heard  and  overruled  at 
general  term.  Tracy  v.  New  York  it  Harlem 
E.  R,  Co.  9  Bosw.  615.  If  the  defendanto 
had  appealed  from  the  judgment,  the  ezcep- 
tiona  would  have  formed  a  part  of  the  record, 
lb. 


e.  Complaint  dismissed  absolutely. 

A  judgment  dismissing  a  complaint  absolute 
ly,  rendered  at  special  term,  may  be  modified 
atseneral term.  Loeschigk v. Addison^ 7 Rob. 

dUO.       • 

/  Equitable  relief.— Where  an  action 
for  damages  was  commenced,  and  breach  of 
covenant  to  pay  an  assessment  was  charged, 
an  appellate  court  will  not  grant  an  amend- 
ment, in  order  that  a  demand  for  eauitable 
relief  reouiring  that  the  assessment  ne  paid 
by  the  defendant  may  be  sustained.  Bector, 
etc.  o/Triniiy  Chwreh  v.  Higgms,  4  Bob.  1. 
See  id.  372. 

g.  Changing  cause  of  action.— An 

amendment  of  the  complaint  will  not  be  al- 
lowed by  the  court  of  appeab,  which  changes 
the  cause  of  action.  SmUh  v.  Mayor,  etc.  of 
New  York,  37  N.  Y.  (10  Tiff.),  518 ;  S.  C.  6 
Trans.  App.  228. 

h.  Frivoloos  demurrer.— The  general 

term  have  power  to  modify  an  order  of  special 
term  (striking  out  a  demurrer  as  frivolous), 
br  allowing  defendants  to  answer,  costs  to 
abide  the  event.  Poppenhusen  v.  Seeley,  3 
Keyes,  150. 

t.  Amending  coniplaint. — The  court 

on  appeal  is  authorized  to  decide  that  the 
court  below  has  power  on  the  trial  to  amend 
the  complaint,  so  as  to  conform  it  to  the  proof. 
Bedfwd  V.  Terhuns,  30  N.  Y.  (3  Tiff.),  453. 
8.  C.  27  How.  423 ;  Aff'g  S.  0.  1  Daly,  371. 

Individual  names  of  members  of  a  finn  may 
be  inserted  in  a  pleading  mm]  in  the  judgment, 
and  the  court  of  appeals  has  no  power  of  re- 
view. Thtmpmm  v.  Kessd,  30  N.  Y.  (3  Tiff.), 
383. 

i.  Joinder  of  husband  and  wife.— 

Where  both  husband  and  Wife  are  joined  in  an 
action  for  damages  to  the  separate  property 
of  the  wife,  the  husband's  name  is  unneOes- 
saiy,  and  may  be  stricken  out  under  this  seo- 
tion  (173),  either  before  or  after  judgment. 
AMey  V.  Te^rbox,  31  N.  Y.  (4  Tiff),  565; 
Bev'g.  S.  0.  29  Barb.  512. 
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Xm.  Amendment  after  Judgment. 


a.  Power  of  the  OOUrt— Even  after 
judgment,  the  court  has  an  extraordinary 
power,  to  inaert.new  allegations  material  to 
the  case  in  a  pleading.  This  power  will, 
however,  be  yery  spanngly  exercised.  Field 
y.  Hawxhurst,  .9  How.  75 ;  Egert  v.  Wickery 
10  id.  193.  The  court  may,  in  an  action  by 
husband  and  wife  for  damages  for  injuries  to 
the  separate  estate  of  the  wife,  order  the  hus- 
band's name  stricken  from  the  record,  after 
as  well  as  before  judgment.  Ackley  r,  Tarbox, 
31  N.  Y.  (4  Tiff.),  564^,  Rey*g  S.  C.  29  Barb. 
512. 

b.  Bight  of  deftadant  to  answer.— 

Where  a  complaint  is  amended  in  a  material 
particular,  the  right  of  the  defendant  to  answer 
the  amended  complaint  is  absolute  and  unre- 
stricted ;  he  may  interpose  any  defense  that 
he  may  haye.  Harriott  y.  Wdk,  9  Bosw.  631. 

e.  Statute  of  limitations*— It  would 

not  be  in  furtherance  of  justice,  to  allow  a 


plaintiff,  after  judgment,  to  come  in  and  plead 
the  statute  of  limitations  in  bar  of  a  counter- 
claim set  up  by  the  defendant  in  his  answer. 
CUnton  y.  Eddy,  54  Barb.  54;  S.  C.  37 
How.  23. 

d.  Rule.— After,  judgment,  amendments 
will  yery  rarely  be  allowed  for  any  other 
purpose  than  to  sustain  the  judgment.  Engli$ 
y.  Furm98,  3  Abb.  82;  Gasper  y.  Adams, 
24  Barb.  288;  WUliama  y.  Birch,  6  Bosw. 
674.  A  motion  in  such  a  case  was  granted  at 
general  term  and  a  new  trial  ordered,  in  BaV- 
oom  y.  Woodruff,  7  Barb.  18.  See,  also, 
PHndU  y.  Aldrich,  13  How.  466.  In  Me- 
Grrane  y.  Mmfor,  etc»  of  New  York,  19  How. 
144,  plaintiff  had  a  verdict  and  judgment, 
which  was  reversed  on  account  of  a  defect  in 
his  pleading.  In  this  case  a  new  trial  was 
ordered,  and  the  plaintiff  had  leaye  to  amend 
his  comi^aint  on  terms.  See,  also,  Nash  y. 
Wetmore,  33  Barb.  155. 


XrV.  Appeal  fbom  Order  Allowing  or  Refusing  Auendment. 


a.  Rnle. — ^The  rule  is  almost  uniyersal, 
that  it  is  entirely  within  the  discretion  of  the 
court  to  allow  or  disallow  an  amendment; 
and  that  haying  been  exercised,  it  is  not  the 
subject  of  reyiew  on  appeal.  This  principle 
is  sustained  by  numerous  ^»es.  OotUd  y. 
Bumsey,  21  How.  97 ;  Macqueen  y.  Babbock, 
13  Abb.  268;  S.  C.  22  How.  229;  S.  t). 
Aff 'd,  3  Keyes,  428 ;  Sailers  y.  Qenin,  19 
How.  233;  S.  0.  10  Abb.  478;  BaOey  y. 
Johnson,  1  Daly,  62;  St  John  y.  West,  3 
Code  R.  85;  S.  G.  4  How.  329;  Ford  y. 
Datfid,  1  Bosw.  570 ;  Travis  y.  Barger,  24 
Barb.  614 ;  Phinele  y.  Vaughan,  12  id.  215 ; 
New  York  Marbled  Iron  Works  y.  Smith,  4 
Duer,  362 ;  SmaXUy  y.  Doughliy,  6  Bosw.  66 ; 
Kissam  y.  Boberts,  id.  154 ;  Binnard  y. 
Spring,  42  Barb.  470;  Schermerhom  y. 
Wood,  30  How.  316.  Exceptions  to  a  ref- 
eree's finding  of  fact  cannot  be  reyiewed  in 
the  court  of  appeals.  Thompson  y.  Kessel,  30 
N.  T.  (3  Tiff),  383 ;  Bichime^  y.  Bemsen, 
38  N.  Y.  (11  Tiff.),  206;  S.  C.  6  Trans.  App. 
203 ;  Dennis  y.  SneU,  34  How.  467 ;  S.  G.  54 
Barb.  411 ;  50  id.  95. 

5.  Exoeption. — ^If  some  substantial  right 


has  been  inyaded  by  the  amendment,  an  ap- 
peal will  be  allowed  to  the  general  term. 
Union  Bank  Y.  Mott,  11  Abb.  42;  S.  G.  19 
How.  267.  See  Johnson  y.  Melniosh,  31 
Barb.  267.  In  a  case  where  the  court  refused 
to  grant  an  amendment,  on  the  ground  that  it 
did  not  haye  the  power.  BussM  y.  Conn,  20 
N.  T.  (6  Smith),  81 ;  McElwain  y.  ConUng, 
12  Abb.  16 ;  Sheldon  y.  Adams,  41  Barb.  54 ; 
S.  G.  27  How.  179 ;  18  Abb.  405.  Where  an 
additional  cause  of  action  was  allowed  to  be 
added  to  the  complaint,  and  the  defendant 
was  not  allowed  to  answer  anew,  held,  that 
the  order  was  appealable.  AUdben  y.  Wake- 
man,  10  Abb.  162. 

c.  Berersing  order.— Where  a  party 

has  leaye  granted  him  at  special  term,  to 
amend,  which  is  reyersed  at  general  term, 
no  appeal  lies  to  the  court  of  appeals.  New 
York. Ice  Co.  y.  Northwestern  Ins.  Co.  23  N. 
Y.  (9  Smith),  357 ;  S.  G.  12  Abb.  414 ;  21 
How.  296 ;  Hodges  y.  Tennessee  Marine  and 
Fire  Ins.  Co.  8  N.  T.  (4  Seld.l  416.  See, 
also,  I^imnsbwrg  y.  Purdy,  18  N.  T.  (4 
Smith),  515. 


XY.  Terms  and  Costs  on  Amendment. 


a.  Rule. — The  party  who  applies  for  the 
amendment  should  bear  all  the  expense  of  it. 
Union  Bank  y.  Mott,  19  How.  267;  S.  G.  11 
Abb.  42.  And  all  additional  expense  imposed 
on  the  opposite  party  should  be  repaid  him. 
Earev.  WhiU,  3  How.  290 ;  S.  G.  1  Gode  R.  70. 

b.  Without  OOStS. — ^An  amendment  al- 
lowed by  the  judge,  during  the  trial,  by 
striking  out  parts  of  the  pleading,  is  author- 
ized by  the  Gode,  which  permits  amendment 
on  such  terms  as  may  be  proper.  Cayuga 
County  Bank  y.  Warden,  6  N.  ¥.  (2  Seld.), 
19   27;  9  N   Y.  Leg.  Obe.  355.    Opiaknof 


Gbat,  J.  When  the  action  was  brought  by 
the  indorsee  against  the  maker,  on  a  promis- 
sory note,  and  the  complaint  omitted  to  state 
that  the  note  was  niaorsed  by  the  payee  to 
plltintiff,  held,  on  demurrer,  that  as  the  de- 
fect was  technical,  the  plaintiff  might  amend 
without  costs.  Vanderpool  y.  Tarbox,  7  N. 
Y.  Leg.  Obs.  150. 

Where  an  order  has  been  made  aUowing  an 
amendment  on  payment  of  costs,  it  may  be 
changed  by  the  court  and  an  order  made  al- 
lowing it  without  costs.  Sdden  y.  ChrisUh 
phers,  1  Abb.  272. 


^ 
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c  Terms. — ^Where  &  CMe  has  been  heud 
and  reported  on  by  a  referee,  and  an  order  ia 
made  allowing  tbe  complaint  to  be  amended  by 
inserting  a  new  cause  of  action,  it  ought  only 
to  be  done  on  the  omdition  that  the  plaintiff 
allow  the  report  to  be  set  aside,  and  the  order 
of  reference  be  vacated,  with  coats  to  abide 
the  result.  The  order  should  also  provide 
for  the  service  of  an  amended  summons  and 
complaint,  and  the  defendant  should  be  al- 
lowed an  opportunity  to  answer.  AUaben  v. 
TFaJbemon,  10  Abb.  162. 

In  another  case,  there  was  a  hearing  before 
the  referee,  but  he  had  not  made  his  report. 
The  plaintiff  was  allowed,  on  payment  of 
910  costs  of  motion,  all  the  costs  before  no- 


tice of  trial,  and  the  expense  of  amendmg  the 
answer,  if  necessary,  to  amend  his  complaint 
by  striking  out  one  of  the  defendants  lumer 
V.  HtUerline,  14  How.  231.  See,  also.  Union 
BafOi  V.  MoU,  19  How.  267;  S.  C.  11  Abb.  42. 
In  a  case  where  an  answer  is  ordered  to  be 
amended,  alter  an  order  of  reference,  the  order 
of  reference  mav  be  vacated  if  either  party 
desires  it.  Beardaley  v.  Stover,  7  How.  294. 

d.  Necessity  of  ezceptioxL—  Where 

a  court,  on  the  trial,  imposes  terms  as  a  con- 
dition of  granting  leave  to  amend  an  answer, 
unless  an  exertion  is  taken  at  the  time,  they 
will  be  deemed  to  be  acquiesced  in.  Chiggs  v. 
Howe,  Zl  Barb.  100;  S.  0.  Aff'd,2Keyes, 
574;  3  id.  166. 


XYI.  MonoN  TO  Set  Asms. 


It  has  been  the  practice  to  allow  a-  party 
opposing  a  motion,  to  amend  the  defects  com- 
puuned  of  without  a  new  motion  on  his  part, 
when  the  amendment  proposed  is  proper  in 
itself,  and  the  court  can  see,  from  the  nature 
of  the  GasOy  that  no  new  &cts  can  be  presented 
that  ought  to  defeat  it.  Spalding  v.  Spalding, 


3  How.  302;  S.  C.  1  Code  R.  64;  Hawleg  v. 
Bates,  19  Wend.  632;  Whaling  v.  Shaks, 
20  id.  673;  Weare  v.  Sloeum,  1  Code  R.  105; 
S.  G.  3  How.  397,  sub  nom.  Weir  v.  Slocum; 
Kiasam  v.  MarshaU,  10  Abb.  424;  Shenmm 
V.  Fream,  8  id.  33. 


Xyn.  Unauthorized  Amendment. 


Remedy* — ^The  remedy  of  the  opposite 
party  is  to  reftise  to  accept;  to  give  notice 
that  he  disregards  the  pleadings  as  amended, 
with  his  reasons  for  domg  so,  or  promptlv  to 
return  them.  Retaining  an  amended  pleading 
sixteen  days,  without  notice,  was  held  a 
waiver  of  idl  oljection  to  it;  obtaining  an  or- 


der to  answer  such  amended  pleading  was 
also  held  a  waiver  of  objection.  FoUower  v. 
Laughlin,  12  Abb.  105 ;  JlolUster  v.  Limng^ 
Hon,  9  How.  140.  The  party  on  whom  such 
pleading  is  served  should  move  to  have  it 
struck  out  as  irregular.  FoUower  y.LoMgh 
Un,  12  Abb.  105. 


^1*74^  [l*^*]  (Am'dl85l.)  Amendmei/UB  cfter  dertiurrer. 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms  as  may  be 
just,  allow  an  answer  or  reply  to  be  made,  or  other  act  to  be  done,  after 
the  time  limited  by  this  act,  or,  by  an  order,  enlarge  such  time  ;  and  may 
also,  in  its  discretion,  and  upon  such  terms  as  may  be  just,  at  any  time 
within  one  year  after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding,  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect ;  and  may  supply  an  omission  in  any  proceed- 
ing ;  and  whenever  any  proceeding  taken  by  a  party  fails  to  conform,  in  any 
respect,  to  the  provisions  of  this  Code,  the  court  may,  in  like  manner  and 
upon  like  terms,  permit  an  amendment  of  such  proceeding,  so  as  to  make 
it  conformable  thereto. 


L  What  the  Section  does  not  Authobizb. 


a.  Construction. — This  section  does  not 
extend  the  time  within  which  an  appeal  can 
be  taken.  The  courts  are  not  authorized  to 
do  indirectly,  under  color  of  amendment, 
what  they  might  not  do  directly.  Fry  v.  Benr 
nett,  16  How.  Z9l.  See  note  V.  subd  h,  f  173, 
ante.  Nor  does  it  authorise  an  extension  of 
time  to  Apply  under  §  121,  the  provisions  of 
which  section  would  be  entirely  nullified  if 
§  174  were  literally  applied  to  it.    The  iotea* 


tion  of  the  section  is  to  limit  the  powers  of 
the  court.  Coon  v.  Knapp,  13  How.  175; 
Oreene  v.  Bates,  7  id.  296. 

b.  Irregtdarity ,  one  year  rule.—This 

section  does  not  authorize  a  mere  irregularity 
in  entering  judgment,  to  be  taken  advantage 
of  after  one  year.  Van  Benthuysen  v.  LyU, 
8  How.  312;  WhU^ney  v.  Eenyon,  7  id.  458; 
Parky.  Church,  5  id.  381;  S.  0. 1  Code  B. 
N«  S.  47. 
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e.  Extreme  case  -^In  Jdlmgham  y. 

New  York  Insurance  Co.  5  Bosw.  G78,  the 
oq^rt  allowed  the  defendant  to  come  in  and  be 
heard  on  his  case  after  the  plaintiff  had  reg- 
ularly entered  judgment  on  the  verdict,  and 
after  the  time  for  appeal  had  elapsed.  In  that 
instance  the  defendant's  case,  with  the  amend* 
ments  thereto,  were  with  the  judge  to  be 
settled ;  the  parties  had  acted  in  perfect  good 
faith,  and  the  mistake  was  unquestionable. 
The  court  said,  however,  that  relieving  the 
defendant  from  the  judgment  he  deemed  to 
be  '*  going  to  the  extreme  limit  of  judicial 
discretion." 

d.  Statute  of  limitations.— It  is  not 

in  furtherance  of  justice,  after  judgment  has 
been  entered,  to  allow  an  amendment  in  order 
that  a  party  may  plead  the  statute  of  limita- 


tions. Such  aa  amendment  does  not  come 
within  the  terms  of  this  section.  Clinton  v. 
Eddy,  37  How.  23;  S.  C.  54  Barb.  64. 

e.  Want  of  notioe  must  be  shown. 

Unless  the  party  can  show  that  he  had  no 
notice  of  the  judgment  sought  to  be  opened, 
he  cannot,  under  this  section  (174)>  obtain 
any  relief.  Amory  v.  Amory,  33  How.  490; 
S.  C.  3  Abb.  N.  S.  16;  6  Rob.  514. 

/.  Opening  inquest— A  motion  to  open 

an  inquest  will  not  be  entertained  after  two 
years  have  elapsed  since  the  entry  of  the 
judgment,  the  parties  being  during  the  whole 
time  fully  under  the  control  of  the  court. 
Section  l74  is  a  bar.  Hendricks  v.  Carpenter, 
1  Abb.  N.  S.  213;  S.  C.  2  Rob.  625;  S.  0. 
Aff 'd,  4  id.  665. 


n.  What  is  Authobized  bt  tbos  SEcmoN. 


a.  Erroneous  measure  of  damages. 

Even  after  a  motion  for  a  new  trial  has  been 
denied  and  a  judgment  has  been  entered,  a 
verdict  plainly  assessed  upon  an  erroneous 
method  of  computation,  may  be  set  aside 
under  this  section.  Greer  v.  Mayor,  etc,  of 
New  York,  1  Abb.  N.  S.  206;  S.  G.  4  Rob. 
675. 

6.  Filing   undertaking  nuno  pro 

tunc. — Where  an  action  has  been  commenced 
without  filing  the  undertaking  required  by 
§  238,  the  court  may  (under  section  174), 
allow  it  to  be  filed  nunc  pro  tunc.  MiUbank 
V.  Broadway  BanJb,  3  Abb.  N.  S.  223. 

c.  DefeotlTe  undertakinf^.— May  be 

amended  under  this  section.  BelhnaerY.  Oar- 
diner,  12  How.  381 ;  S.  C.  2  Abb.  441 ;  Beach 
V.  SfMlhworth,  6  Barb.  173. 

d.  Uiaydertaking  on  attachment.— 

This  may  also  be  amended.  See  Kissam  v. 
MarshaU,  10  Abb.  424,  and  very  full  note  to 
same  effect.  lb. 

e,  S3X)epting  to  bail  comes  within  this 
section ;  time  to  except  may  be  enlarged  by 
the  court.  Zimm  v.  Rittemum,  5  Rob.  618. 

/.  Unauthorized  judmient.T-An  un- 
authorized judgment  for  a  deficiency  in  a  fore- 
closure action  does  not  come  within  this  sec- 
tion, for  the  reason  that  the  judgment  was 
void.  Simonsan  v.  Blake,  20  How.  484 ;  S.  G. 
12  Abb.  331. 


g.  Non-service  of  process.— Where  a 

judgment  is  entered  without  the  service  of 
process  it  is  void,  and  may  be  vacated  at  any 
time.  Bdldwm  v.  Kimmdy  16  Abb.  355 ;  S. 
0. 1  Rob.  109. 

h.  Judgment  in  party's  favor,  relief. 

This  section  authorizes  the  application  to  the 
court  for  relief  firom  a  judgment  which  has 
been  rendered  in  a  party's  favor.  Montgomery 
V.  Ellis,  6  How.  326. 

t.  Exceptions  may  be  filed  after 

ten  days. — The  court  has  power  in  its  discre- 
tion, under  this  section  of  the  Code,  to  allow 
exceptions  to  the  report  of  a  referee  to  be  filed 
nunc  pro  tunc  after  the  ten  days  fixed  by  the 
court.  Sheldon  v.  Wood,  14  How.  18;  S.  0. 
6  Duer,  679 ;  BorUe  v.  MeUen,  14  Abb.  228. 

j-  Judgment  by  defeult.— Where  judg- 
ment by  default  was  entered  without  proof  of 
the  timely  service  of  the  summons,  hM,  that 
the  defendant  might  have  the  judgment  vacj^ 
ted  and  be  allowed  to  answer  without  terms. 
Maeomher  v.  Mayor,  etc.  of  New  York,  17 
Abb.  35. 

'  k.  Mistake. — Where,  by  some  means  the 
contract  sued  on  had  been  altered,  and  the 
plaintiff  had  recovered  more  than  was  due, 
the  court  set  aside  the  proceedings  without 
costs,  on  the  ground  of  mistake.  Petiigrew  r. 
Mayor,  etc.  of  New  York,  17  How.  492;  S.  C. 
9  Abb.  141  (n.) 


^  17S*  [150.]  8uinff  apco'ty  by  a  fictitious  name,  when  allowed* 
When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  defendant,  such 

defendant  may  be  designated  in  any  pleading  or  proceeding  by  any  name  ; 

and  when  his  true  name  shall  be  discovered,  the  pleading  or  proceeding 

may  be  amended  accordingly. 


a.  One  christian  name  only  reoo^- 

nized. — ^The  law  recognizes  but  one  chris- 
tian name.  An  error  in  any  part  of  the  middle 
name  may  be  stricken  out  as  surplusage.  Van 
Voorhis  V.  Budd,  39  Barb.  479 ;  Franklin  v. 


ToSma^S  Johns.  84;  Boosevdt  v.  Chirdmer^ 

2  Cow.  463 ;  Milk  v.  ChristU,  1  Hill,  102. 

In  Frank  v.  Levie,  5  Rob.  599,  the  court 
say  that  a  party  is  supposed  to  have  two 
names  (commonly  callea  christian  and  suit" 
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name),  therefore,  when  the  real  name  is  un- 
known, two  names  are  to  be  inserted,  as  the 
law  does  not  recognize  a  single  letter  as  a  name. 

b.  Proper  way  to  take  advantage 

of  xniBnonier.— The  only  way  to  do  so 
under  the  Code  is  by  answer ;  advantage  can- 
not be  taken  of  it  on  the  trial  in  any  other 
way.  Traver  y.  Eighth  Avenue  M.  B.  Co.  6 
Abb.  N.  S.  46;  S.  0.  3  Keyes,  497;  3  Trans. 
App.  203;  contra,  EUioUy.  Hart,  7  How.  25. 

c.  Ignorance,  only  excuse.— It  is  not 

allowaoie  to  a  plaintiff  to  use  a  fictitious  name 
at  his  discretion ;  nothing  but  ignorance  will 
excuse  it.  Crandall  v.  Beachy  i  How.  271. 
See,  also,  §  142,  ptge  185,  ante.  *  But  where  a 
party  is  known  by  one  name  as  well  as  an- 
other, it  is  immaterial  by  which  he  is  sued, 
and  immaterial  also  by  which  he  was  known 
to  he  plaintifl*.  EaglesUm  y.  Son,  5  Rob.  640. 


d.  Case  in  xx>int.— The  case  of  Pmdm 
y.  Black,  4  How.  95 ;  S.  C.  2  Code  R.  53,  is  t 
case  in  point  on  this  section.  Any  name  mty 
be  used  that  will  best  identify  the  party. 

e.  Infant  not  vet  namecL— In  this  case 

the  parents  refused,,  to  giye  the  child  a  name. 
HMt  that  it  was  proper  to  describe  it  as  the 
youngest  female  child  of  its  parents,  naming 
them.  Eley  y.  Braughton,  2  Sim.  &  Stu.  188. 

/.  Suing  in  corporate  name,  mis- 
take.— Three  persons,  not  inoorporsAed,  usee 
a  name  indicating  that  they  were  so.  Held 
that  the  plaintiff  haying  commenced  an  action 
using  the  corporate  name,  might,  on  discoy 
ering  the  mistake,  amend  without  costs 
Newton  y.  MUleviUe  Manufacturing  Co.  17 
Abb.  318  (n.)  See,  also,  §§  176,  181,  and 
notes,  poet. 


k  176.  [15 1-]  No  error  or  drfed  to  be  regarded^  unless  it  cjff^eat  substan^ 
tial  riffhts. 

The  court  shall,  in  every  stage  of  an  action,  disregard  any  error  or  de 
feet  in  the  pleadings  or  proceedings  which  shall  not  affect  the  substantial 
rights  of  the  adverse  party ;  and  no  judgment  shall  be  reversed  or  affected 
by  reason  of  such  error  or  defect. 


a»  What  may  be  disreearded.— En- 
titling an  answer  **  Supreme  Court,"  instead 
of  *' Superior  Court,"  held,  to  be  an  error 
which  might  and  should  be  disregarded.  WU- 
liamsr,  Sholto,  4  Sandf.  641.  A  variance  in 
the  name  of  an  infant  plaintiff,  occurring  in 
the  different  papers  of  the  action,  may  be  dis- 
regarded. Varian  y.  Stevens,  2  Duer,  639. 
See,  lOflo,  2  R.  S.  425,  §  7,  subd.  10. 

h, ,  entitling  affidavit,  before 

action   commenced. — The   substantial 

rights  of  the  adverse  party  are  not  affected 
by  entitling  the  aflSdavit  in  the  action ;  such 
an  error  may  be  disregarded.  Pindar  y.  Black, 
4  How.  95;  S.  C.  2  Code  R,  53.  See,  also, 
§  406,  post.  Before  the  Code,  an  affidavit 
would  haye  been  a  nullity  if  entitled.  MiUi- 
ken  y.  Selfe,  3  Denio,  56,  and  cases  there 
cited. 

e.  Mistake  in  pleading  —In  this  case, 

the  ayerment  was,  that  the  goods  had  been 
sold  and  delivered  to  defendant,  and  the  proof 
was,  that  they  were  delivered  to  a  thira  per- 
son, and  for  his  use.  Held,  that  this  was  a 
variance  that  ought  to  be  disregarded  under 
the  present  section.  Smith  y.  Leiand,  2  Duer, 


497.  Explained  and  distinguished.  Bogers  r 
Verona,!  Bosw.  417.  The  summons  stated  thai 
the  complaint  would  be  filed  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York 
On  demand  the  complaint  was  served,  which 
did  not  specify  the  yenue.  Held,  that  the 
complaint  might  to  be  amended  under  §  176. 
Davison  y.  Powell,  13  How.  287.  See,  also, 
MerriUy.  Orinnell,  10  id.  31. 

d.  What  the  section  does  not  au- 
thorize.— ^This  section  must  not  be  construed 

to  make  valid  a  bad  pleading  in  an  action 
brought  under  the  old  practice,  where  the  de- 
fects are  demurred  to.  Vand/mhurgh  y.  Van 
Valkenhurgh,  8  Barb.  218. 

e.  Hijshest  court  must  obey  this 

rule. — ^This  section  applies  to  the  court  of 
appeals,  equally  with  the  court  of  original  ju- 
risdiction, and  the  appellate  court  will  not  re- 
yerse  a  judgment  because  of  defects  in  the 
pleadings  which  have  not  affi)cted  the  sub- 
stantial rights  of  the  appellant.  Johnson  y. 
Hathom,  3  Keyes,  126;  S.  G.  2  id.  4^6; 
Bank  of  Havana  v.  Magee,  20  N.  T.  (6 
Smith),  360.  See,  also,  §  173  ante,  — , 
— ,  post. 


§  177.  [152.]  (Am'd  1849, 1866.)  Supplemental  complaint,  answer  and 
reply. 

The  plaintiff  and  defendantv  respectively,  may  be  allowed,  on  motion, 
to  make  a  supplemental  complaint,  answer  or  reply,  alleging  facts  material 
to  the  case  occurring  after  the  former  complaint,  answer  or  reply,  or  of 
which  the  party  was  ignorant  when  his  former  pleading  was  made,  and  either 
party  may,  by  leave  of  tb0  coi^rt,  in  any  pending  or  future  action,  set  up, 
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by  a  sapplemental  pleading,  the  judgment  or  decree  of  any  court  of  compe- 
tent jurisdiction,  rendered  since  the  commencement  of  such  action,  deter- 
mining the  matters  in  controversy  in  said  action,  or  any  part  thereof,  and 
if  said  judgment  be  set  up  by  the  plaintiff,  the  same  shall  be  without  pre- 
judice to  any  provisional  remedy  theretofore  issued,  or  other  proceedings 
had  in  said  action,  on  his  behalf. 


I.  CoNSTKUOnON  OF  SECmoK. 


a.  Iknoraxioe,  ori^^inal  pleading.— 

Amenoments  to  a  pleaain^  can  only  relate^ 
properly,  to  the  time  when  the  original  plead- 
mg  iras  made,  and  can  only  state  facts  in  ex- 
istence at  that  time.  To  introduce  matters 
occurring  at  a  subsequent  state  would  render 
the  record  inoongniousi  Such  matters  should 
be  brought  before  the  court  by  a  supplemental 
pleading.  This  is  the  case  where  the  part^ 
was  ignorant,  at  the  time  of  putting  in  his 
original  pleading,  of  the  matters  sought  to  be 
introduced  by  the  supplemental.  Homfager 
r.  H&mfager,  6  How.  13;  S.  0.  1  Code  R.  N. 
S.  180;  Drwght  y.  CwrtisSy  8  How.  56; 
Hendrieka  ▼.  Decker,  35  Barb.  298 ;  WOliams 
▼.  Hemon^  16  Abb.  173 ;  McMakon  ▼.  Aliens 
1  Hilt.  103 ;  S.  0.  12  How.  39 ;  3  Abb.  89 ; 
Houghton  ▼.  Skmner,  5  How.  420 ;  Badley  t. 
Houghtaling,  4  id.  251 ;  Sage  r.  Mosher^  17 
id.  367 ;  Lamp$an  t.  McQueen^  15  id.  345. 

b.  Not  substitutB  for  originaL— A 

supplemental  pleading  is  in  addition  to,  and 
not  a  substitue  for,  the  original.  Dawn  y.  BO' 
her,  12  How.  521. 

e.  De&ndaat  cannot  answer.— As  a 

general  rule,  the  defendant  cannot  answer 
anew,  or  further,  the  original  complaint,  with- 
out special  permission.  Dann  v.  Baker,  12 
How.  521. 

d  Demurrable. — It  is  the  proper  prac- 
tice to  demur  to  a  supplemental  pleading,  if 
defective.  Ooddard  t.  Benson,  15  Abb.  191 ; 
Abbot  Y.  Bugesley,  Freem.  252;  S.  C.  2  Mod. 
307. 

e.  Must  be  consistent  with  first 

pleading. — The  supplemental  pleadings  al- 
lowed by  this  section  must  not  contradict  the 
statements  in  the  first,  but  must  be  consistent 


with  them.  Slauson  y.  EngUhart,  34  Barb. 
198 ;  Dann  y.  Baker,  .2  How.  521 ;  Wattsan 
Y.  TMbou,  17  Abb.  184. 

/.  New  &ct8  or  iMurties,  no  nullity. 

It  is  irregular,  but  the  pleading  so  amended 
is  not  a  nullity,  when  new  facts  or  parties  are 
introduced  by  amendment  in  a  case  where  it 
should  be  done  by  supplemental  pleading. 
Beck  Y.  St^hani,  9  How.  193 ;  Hor^fager  y 
Hornfager,  6  id.  13;  S.  G.  1  Code  R.  N.  S. 
181. 

^.  Leave  to  file,  how  obtained.— One 

uniform  mode  of  applying  to  the  court  for 
leaYe  to  file  a  supplemental  proceeding  has 
been  establised,  Yiz.,  by  motion%n  proper 
notice,  or  order  to  show  cause.  The  motion 
cannot  be  properly  made  at  the  trial.  Gamer 
Y.  Hanndh,  6  Duer,  262.  See,  also,  Hoyt  y. 
Sheldon,  4  Abb.  59;  AflTd,  Hoyty,  Thomp- 
son's Executor,  19  N.  Y.  (5  Smith),  207. 

h,  i^pealable. — ^The  order  which  allows 
a  supplemental  pleading  may  be  appealed 
from.  Harrington  y.  Slade,  22  Barb.  164; 
Ch/^Ud  Y.  Parsons,  16  How.  382 ;  Cheese/nan 
Y.  Sturges,  19  Abb.  293. 

».  Release  after  issue  joined.— After 

an  issue  has  been  joined,  the  only  proper  way 
to  plead  a  release  is  by  supplemental  answer 
The  answer  originally  put  in,  should  not  be 
amended.  Matthews  y.  Chieopee  Manufactu- 
ring Co.  3  Rob.  712. 

i.  Election  between  plftadlngfl.— The 

court  may  compel  a  party  applying  Tor  leaYe 
to  file  a  suf^lemental  i^eading,  to  elect  to 
substitute  it  in  place  of  the  preYious  one,  but 
unless  it  does  so,  both  remain.  Brown  y. 
Bidiardson,  4  Rob.  603 ;  BaU  Y.  FeUowes,  4 
Bo6W.  638. 


IL   SXTFPLEMENTAL   GoMFLAIKT. 


a.  New  cause  of  action  cannot  be 

set  up  by. — ^It  is  not  proper  to  set  up  a  new 
substantiYe  cause  of  action  by  supplemental 
complaint.   Wattson  y.  TkUnm,  17  Abb.  184. 

b'  Leave  to  serve. — ^No  leaYe  to  serYe 
a  supplemental  complaint,  .as  prescribed  by 
§  12i,  is  required.  Matter  of  JBwsdorff,  17 
Abb.  168;  S.  C.  41  Barb.  211,  sub  nom. 
Matter  of  Borsdorffy,  Lord;  Alien  y.  Wal- 
ter, 10  Abb.  377  (n.) 

c.At   whose  expense  served.— A 

supplemental  complaint  should  not  be  allowed 
to  be  filed,  except  on  equitable  terms.  A 
plaintiff  should  neYer  be  aUow^d  to  do  so  at 


the  expense  of  the  defendant.  Sage  y.  Mosher, 
17  How.  367, 373. 

d.  When  without  costs.— A  supple- 
mental complaint  may  be  filed  almost  as  a 
matter  of  course,  without  costs,  if,  as  soon  as 
its  necessity  becomes  known,  the  party 
promptly  makes  his  motion.  Sage  y.  Mosher, 
17  How.  367. 

e.  Plaintiff  entitled  to  additional 

relief. — Where  fkcts.haYO  occurred  subse^ 
quent  to  the  original  complaint,  and  the 
plaintiff  is  entitled  to  a  different  relief  from 
that  which  is  demanded  by  his  first  pleading, 
a  aupplemeotal  oomplaint  may  be  reaorted  to 
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almost  as  a  matter  of  course.  Hiubravtek  t. 
Shuster,  4  Barb.  285. 

/.  Pleading  not  retroactive.— Where 

an  action  has  been  commenced  by  a  creditor 
to  set  aside  as  fraudulent  a  conveyance  of 
lands  by  his  debtor,  an  execution  issued  after 
the  commencement  of  the  action  cannot  in 
any  way,  avail  the  plaintiff;  he  cannot  amend 
his  complaint  for  the  purpose  of  alleging  it. 
McCuUough  v.  Colby,  5  Bosw.  477;  id.  4  id. 
603.  See,  also,  Wattson  v.  Thibou,  17  Abb. 
184. 

^.  Supplemexxtal  pleading  must  be 

answered. — Where  a  pleading  of  this  nature 
has  been  filed,  the  defendant  must  answer  it; 
he  cannot,  of  coarse,  answer  the  original 
pleading  again.  Datm  v.  Better ^  12  How.  521. 

h.  Reviving  action. — it  is  a  matter  of 
right  to  file  a  supplemental  complaint  for  the 
purpose  of  reviving  an  action.  It  is  unneces- 
sary and  improper  to  move  for  leave  to  file. 
Boaeh  v.  LaFarge,  43  Barfo.  616 ;  S.  C.  19 
Abb.  67. 

i.  Mere  leave  to  file  does  not  decide 

plaintiff's  rights. — The  mere  leave  to  file 
the  supplpnental  complaint  decides  nothihg 
as  to  the  plaintiff ''s  rights.  It  is  necessary  to 
try  both  actions  before  it  can  be  determmed 
wnether  there  was  ori^nally  a  cause  of  action. 
Where  the  court  can  see  on  the  face  of  the 
supplemental  complaint  that  the  former  action 
is  fktally  defective,  it  may  refuse  to  sustain 
the  judgment  rendered  in  the  supplemental 
action,  m  which  the  plaintiff  has  leave  to 
prosecute  the  original  action  and  succeed  to 
all  the  ri^ts  of  the  first  plaintiff.  Bobbins  v. 
Wells,  26  How.  15 ;  S.  0.  18  Abb.  191 ;  1 
Rob.  666.  See,  also,  Candler  v.  Pettii,  I 
Paige,  168 ;  Dmy  v.  Pottery  9  id.  645. 

J.  Leave  to  file  a  supplemental 
complaint  will  not  be  granted.— An 

action  was  brought  to  compel  a  delivery  of 
stock  and  for  an  accounting,  in  which  judg- 
ment was  obtained  and  acquiesced  in ;  ^S, 
that  the  plaintiff  could  not,  under  such  cir- 
cumstances, after  a  lapse  of  several  years  Qie 
havii^  knowledge  of  the  facts),  file  a  supple^ 
mental  complaint,  changing  his  claim  to  a 
demand  for  damages  by  reason  of  a  dealing 
in  such  stock.  Cheeseman  v.  Sturges,  19  Abb. 
293. 

k.  After  demurrer,  sustained.— Leave 

to  amend  a  second  time  should  not  be  granted, 
after  an  amended  complaint  has  been  held  in- 
sufficient on  demurrer.  This  is  especially  the 
rule  where  the  action  is  on  a  statute^  and  the 
demurrer  turned  on  the  construction.  Lowryy. 
Inman,  37  How.  286 ;  S.  C.  6  Abb.  N.  S.  394. 

{.  Causes  of  action  incompatible.— 

A  cause  of  action  for  limited  divorce  had  been 


pending  some  months.  The  plaintiff  moved 
for  leave  to  file  a  supplemental  complaint,  ai- 
ling adultery,  and  asking  for  an  absolute 
divorce.  Jleia,  that  the  motion  should  not 
be  granted,  as  the  two  causes  of  action  were 
incompatible.  Hoffman  v.  Hoffman,  35  How. 
384. 

m.  Two  actions,  same  object- 
Where  the  object  sought  to  be  accomplished 
by  the  supplemental  complaint  could  be  ob- 
tained in  another  action  pending  between  the 
same  parties,  held,  that  a  motion  to  file 
such  supj^emental  complaint  should  be  denied 
with  costs.  Sage  v«  Mosher,  17  How.  367. 

n.  Mer^  to  bring  in  additional 

parties. — Where  leave  is  given  to  file  a  sup* 
plemental  complaint  merely  to  brinf  in  new 
parties,  it  is  not  necessary  to  make  Uie  origi- 
nal defendants  parties  to  it.  McGown  v 
Yerks,  6  Johns.  Ch.  450 ;  Ensworth  v.  Xam- 
bert,  4  id.  605. 

0.  Death  of  paxty,  proper  practioe. 

An  assignee  dies  and  a  successor  is  appointed, 
against  whom,  together  ?nth  other  defend- 
ants, an  action  has  been  commenced.  Held, 
that  the  proper  mode  of  making  such  success 
sor  a  party,  is  by  supplemental  complaint. 
If  he  had  been  the  only  party  defendant,  a 
new  original  complaint  would  have  been 
proper.  Johnson  v.  Snyder,  7  How.  395. 

P'  Demurrer  sustained,  subse- 
quent appeal  falls.~In  this  action  a 
supplemental  complaint  was  allowed  to  be 
served,  which  was  done ;  the  order  was  ap^ 
pealed  fh>m  by  the  defendant,  who  also  de- 
murred to  the  complaint,  which  demurrer 
was  sustained.  Held,  that  where  the  plaint 
iff  has  appealed  from  the  order  sustaining 
such  demurrer,  such  appeal  of  necessity  falls 
bv  the  reversal  of  the  order  allowing  the  sup- 
plemental complaint  to  be  filed.  The  defend- 
ants are,  however,  not  entitled  to  costs  in  such 
a  case.  GuUd  v.  Parsons,  16  How.  382. 

g.  Want  of  inrosecution.— Where  a 

bill  has  been  dismissed  for  want  of  prosecu- 
tion against  a  defendant,  who,  at  the  nearing, 
is  heid  to  be  a  necessary  party,  the  court  will 
not  allow  the  plaintiff  to  bring  him  before  the 
court  again  b^  supplemental  bill,  but  it  will 
dismiss  the  bill  with  costs.  LatUour  v.  HoU 
combe,  11  Simons  (Eng.  Ch.  R.),  71;  S.  C. 
Aff 'd,  1  PhUlips,  262.    See,  also,  8  Simons,  76. 

r.  Jud^mefnt  of  dismissal.— Where  a 

representative  of  a  deceased  par^  files  a  si  p- 
plementad  complaint,  which  is  dismissed  be- 
cause he  has  not  capacity  to  sue,  this  does  not 
prevent  the  prosecution  of  the  action  by  the 
proper  representative.  Bobbins  v.  WeUs,  1 
Bob.  666 ;  S.  C*  18  Abb.  191 ;  26  How.  15 


ni.    SUPFLEMENTAL   ANSWER. 


a.  When  it  should  be  allowed.— 

Any  defense  should  be  allowed  to  be  set  up 
by  supplemental  answer  which  a  pif*ty  could 
have  pleaded}  pms  dmrrem  conHnumnos,  as  a 


matter  of  strict  right.  Hoyt  v.  Sheldon,  6 
Duer,  661;  S.  0.  4  Abb.  59 ;  S.  0.  Aff'd,  19 
N.  Y.  (6  Smith),  207,  sub  nom.  Hoyt  v. 
Thompson's  Scpseutor;  Bate  v.  FeUowes    4 
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Bosw.  638 ;  BadJeif  ▼.  Haughtdling,  4  How. 
251 ;  San^ford  y.  Sinclairy  3  Denio,  269 ; 
Mard  v.  GareUy,  16  Abb.  269. 

h.  Laches,  court  may  reAise,— It  is 

in  the  discretion  of  the  court  to  refuse  the 
plea,  if  the  defendant  is  guilty  of  laches. 
Mord  Y.  OareUy^  supra.  See,  idso,  Baneker 
Y.  Ash,  9  Johns.  250 ;  Morgan  y.  Dyery  id. 
255 ;  S.  G.  10  id.  161 ;  Ludlow  y.  McCrea,  1 
Wend.  228;  Tuffs  v.  Gibbons,  19  id.  639; 
Hoyt  Y.  Sheldon,  6  Duer,  661 ;  S.  C.  4  Abb. 
59;  S.  0.  AffM,  19  N.'Y.  (5  Smith),  207; 
Sancfford  y.  Sinclair,  3  Denio,  269. 

c.  Flea  must  be  true. — In  order  that 
>  a  defendant  may,  as  a  matter  of  right,  put  in 
a  supplemental  answer,  what  he  proposes  to 
plead  must  be  true,  and  it  must  contain  a  good 
defense.  Where  a  motion  to  interpose  it  is 
made,  the  truth  of  the  matter  mav  be  in- 
quired into.  Morel  y.  Gardly,  16  Abb.  269 ; 
Baneker  y.  Ash,  9  Johns.  250. 

d.  Condition  of  allowini:  substitu- 
tion of  parties. — Where  a  receiYer  has 
died,  one  substituted  in  his  place,  who  moves 
for  leave  to  continue  in  his  own  name  as  such 
receiver  an  action  begun  by  the  deceased,  by 
supplemental  complaint,  after  it  has  become 
barred  by  the  statute  of  limitations,  held, 
that  aa  a  condition  of  granting  the  relief 
sought,  the  receiver  must  assume  the  onus 
probandi,  Lwingston  v.  Olyphant,  3  Rob. 
639. 

e.  Answer  to  supi^emental  com- 
plaint, new  party.— -where  an  order  is 
made  requiring  "A"  to  be  made  a  party,  and 
he  is  brought  in  by  supplemental  complaint, 
he  being  so  made  a  party  without  prejudice 
to  the  proceedings  idready  had,  the  allega- 
tions in  his  pleading  of  his  ignorance  as  to  a 
fact  admitted  by  the  answer  of  the  original 
defendant,  to  whose  interest  he  has  succeeded, 
does  not  put  such  fact  in  issue,  notwithstand- 
ing a  like  averment  in  the  original  answer 
would  have  done  so.  The  new  party  is  bound 
by  the  acts  and  admissions  of  the  original 
parties  to  whose  rights  he  has  succeeded. 
The  only  thing  that  the  answer  to  the  supple- 
mental complaint  properly  puts  in  issue,  is  the 
matter  showing  the  transmission  of  interest 
from  the  original  party.  Story's  Eq.  PI. 
§  342 ;  Forbes  v.  Waller,  25  N.  Y.  (11  Smith), 
430;  S.  0.  25  How.  166,  sub  nom.  Forbes  y. 
Walter;  Aff'g  S.  G.  4  Bosw.  475,  sub  nom. 
Forbes  v.  Logan, 


/.  Example  of  reiusal  to  allow.— In 

Bowen  v.  Irish  Presbyterian  Congregation,  6 
Bosw.  246,  after  a  trial  had  been  had,  the 
court  refused  to  allow  a  supplemental  answer 
to  be  filed.  See,  also,  Hotighton  v.  SkifMer, 
5  How.  420. 

g.  Must  be  consistent  with  first 

pleading. — See  note  -  to  subd.  1,  page , 

ante, 

h.  Action  for  divorce.— When  an  ac- 
tion of  this  nature  has  been  commenced,  the 
court  may  allow  the  defendant  to  amend,  or 
file  a  supplemental  answer,  at  any  time  before 
trial,  where  it  is  sought  to  allege  adultery  on 
the  part  of  the  plaintiff,  discovered  after  issue 
joined,  if  there  is  reasonable  probability  ot 
establishing  the  charge.  But  collusion  should 
be  carefully  guarded  against,  and  the  court 
should  be  very  careful  to  see  that  all  valid 
reasons  for  not  granting  the  decree  are 
brought  before  it.  Strong  v.  Strong,  28  How. 
434;  S.  C.  3  Rob.  669 ;    S.  0.  A«%  id.  719. 

i.  Creditor's   suit,   discharge   in 

bankruptcy. — ^The  defendants  in  a  credi- 
tor's suit,  sought  to  set  up  their  discharge  in 
bankruptcy,  Sy  a  supplemental  answer,  al- 
though it  did  not  appear  whether  the  plaint- 
iffs had  disclosed  their  claim  of  lien,  or 
proved  their  debt  in  bankruptcy.  Held,  that 
the  supplemental  answer  might  be  interposed. 
Stewart  v.  Isidor,  5  Abb.  N.  S.  68. 

y.  Equitable  defense.  —  In  a  proper 

case,  leave  to  amend  or  to  file  a  supplemental 
answer,  for  the  purpose  of  setting  up  an  equita- 
ble defense,  will  be  granted  upon  such  terms 
as  will  protect  the  rights  of  the  plaintiff. 
Madison  Avenue  Baptist  Church  v.  Baptist 
Church  in  Oliver  street,  2  Rob.  642. 

k.  New  trial  granted  after  payment 
of  judgment,  by  one  of  two  defend- 
ants,—-where  a  judgment  was  recovered 
against  two  joint  contractors,  one  of  whom 
paid  it,  together  with  the  costs,  the  other  con- 
tractor took  an  appeal  from  such  judgment, 
which  was  allowed,  and  an  order  granted  for 
a  new  trial,  if  such  pavinent  be  set  up  by 
the  appellant,  in  an  additional  and  supple- 
mental answer  which  the  court  allowed  to  be 
interposed  without  terms,  such  defendants  are 
entitled  to  a  verdict  and  Judgment  in  their 
favor  on  the  whole  record,  together  with  the 
entire  costs  of  defending  such  suit,  including 
those  on  the  appeal.  Brown  v.  Bidiardson,  7 
Rob.  57. 


IV.  Supplemental  Reply. 


a.  Counterclaim. — ^Payment  in  a  case 
where  a  counterclaim  sets  up  a  demand  aeainst 
the  plaintiff,  which,  if  true,  would  entitle  the 
defendant  to  a  judgment,  and  a  supplemental 
teply  is  put  in  setting  up  payment  of  such 
demand  since  the  service  of  the  answer  and 


the  first  reply,  held,  that  this  occurrence  hav- 
ing arisen  since  the  previous  replv-,  and  as  it 
constitutes  a  complete  answer  to  tne  counter* 
claim,  it  is  properly  the  subject  of  a  supple- 
mental reply.  Ormsbee  v.  Brown,  50  Barb. 
436.    See  an<e  278, /. 


43 


838 


Abbbst  jjxd  Bail. 


[k  178, 


TITLE  VIL 
Of  the  ProvMonal  Remedies  in  Civil  Actions. 

Chapter  I.  Arrest  and  bail. 

II.  Claim  and  deliyeiy  of  personal' properly. 
III.  Injunction. 
lY.  Attachment. 
y.  Proyisional  remedies. 


CHAPTER  I. 

Arrest  and  Bail. 

SsonoN  178.  No  person  to  be  arrested,  except  as  prescribed  by  this  act. 

179.  Cases  in  which  defendant  may  oe  arrested. 

180.  Order  for  arrest,  by  whom  made. 

181.  Affidavit  to  obtain  order;  to  what  actions  this  chapter  applicable. 

182.  Security  by  plaintiff,  before  order  of  arrest. 

183.  Order,  when  made,  and  its  form. 

184.  Affidavit  and  order  to  be  deliTered  to  sheriff,  and  copy  to  defendant. 

185.  Arrest,  how  made. 

186.  Defendant  to  be  discharged  on  bail  or  deposit. 

187.  Bail,  how  given. 
18^189.  Surrender  of  defendant. 

.    190.  Bail,  how  proceeded  agamst, 

191.  Bail,  how  exonerated. 

192.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance  or  rejection  by  him. 

193.  Notice  of  justification,  new  undertaking,  if  other  bail. 

194.  Qualifications  of  bail. 

195-196.  Justification  and  allowance  of  bail. 

197.  Deposit  of  money  with  sheriff. 

198.  Pavment  of  money  into  court  by  sheriff. 

199.  Substituting  bail  for  deposit. 

200.  Money  deposited,  how  applied  or  disposed  of. 

201.  Sheriff,  when  liable  as  bail,  and  his  discharge  from  liability. 

202.  Proceedings  on  judgment  against  sheriff. 

203.  Bail  liable  to  sheriff 

204.  Motion  to  vacate  order  of  arrest,  or  reduce  bail. 

205.  Affidavits  on  motion. 

^  XTS.  [153.]  J^o  person  to  be  arrested,  except  as  prescribed  by  this  act. 

No  person  shall  be  arrested  in  a  civil  action  except  as  prescribed  by  this 
act ;  but  this  provision  shall  not  affect  the  act  to  abolish  imprisonment  for 
debt,  and  to  punish  fraudulent  debtors,  passed  April  26,  1831,  or  any  act 
amending  the  same,  nor  sliall  it  apply  to  proceedings  for  contempts. 

I.  Persons  not  Liable  to  Arrest. 


a.  Senators  and  representatives.^ 

The  members  of  both  houses  of  the  United 
States  Congress  are  exempt  from  arrest  on 
civil  process,  while  in  attendance  at  Congress, 
or  while  going  to  or  retumins  from  the  same. 
U.  S.  Const.  Art.  1,  §  6;  1  Kent's  Com.  221 ; 
Letm  V.  Elmendorf,  2  Johns.  Cas.  222;  Col- 
vin  V.  Morgan,  1  id.  415.  See  notes  to  both 
cases. 

So  of  members  of  the  State  legislature,  who 
are  also  exempt  during  adjournments  which 
do  not  exceed  fourteen  days,  and  while  absent 
during  a  session  of  the  legislature  by  leave  of 
the  house  to  which  they  Mlong.  1  il.  S.  154, 
§§  6,  7,  8,  9. 


Officers  of  either  house,  while  in  actual  at- 
tendance upon  the  house,  are  exempt,  id.  §  10. 
See  Matter  of  Potter  and  French,  55  Barb. 
625. 

6.  Electors. — On  the  day  of  a  general 
election,  no  person  entitled  to  vote  at  such 
election  shall  oe  arrested  on  civil  process.  1  R» 
S.  126,  §  4 ;  Laws  of  1847,  240. 

Where  a  party  was  arrested  on  an  election 
day,  afterwards  released  and  re-arrested  on 
the  same  process,  the  court  held  that,  as  the 
privilege  or  exemption  from  arrest  expired 
with  the  election  day,  the  parties  were  put  in 
the  same  legal  relation  to  each  other  as  though 
the    first   arrest   had   not   been  made,  and 
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there  was  an  undoubted  right  to  arrest  the 
defendant  again.  Pe^rie  ▼.  FitMgeraidf  1  Daly, 
401.    See  note  thereto. 

c.  PoUcemen. — Members  of  the  Metro- 
politan police  force  are  not  liable  to  arrest  on 
civil  process  while  actually  on  duty.  Laws 
of  1860,  p.  446,  §  34. 

Section  60,  of  the  rules  of  the  Metropoli- 
tan police  commissioners  provides  that  cer- 
tain officers  shall  be  deemed  always  on  duty ; 
but  the  court  has  construed  this  to  be  a  mere 
matter  of  discipline,  and  that  it  does  not  pro- 
tect such  officers  from  arrest  when  not  oc^ii- 
aUy  an  duty.  Hart  v.  Kennedy,  24  How.  425 ; 
S.  0.  39  Barb.  186 ;  15  Abb.  290;  Rev'g  S. 
C.  14  id.  432,  23  How.  417:  Squires'  Case, 
12  Abb.  38. 

d.  Soldiers  and  sailors.— Militiamen 

are  privileged  from  arrest  on  civil  process,  from 
the  rising  to  the  setting  of  the  sun,  on  the  day 
of  parade.  1  R.  S.  303,  §  27. 

"  No  person  belonging  to  the  military  forces 
shall  be  arrested  on  any  civil  process  while 
going  to,  remaining  at,  or  returning  from,  any 
place  at  which  he  may  be  required  to  attend, 
for  elections  of  officers,  or  other  military 
duty."  Laws  of  1858,  ch.  129,  §  17.  A  com- 
missioned officer  of  the  State  militia  is  pro- 
tected, under  the  above  provision,  although 
his  r^ment  has  been  mustered  into  the  ser- 
vice of  the  United  States.  People  ex  rel.  Gas- 
ton V.  Campbell,  40  N.  Y.  (1  Hand),  133. 

Non-commissioned  officers,  musicians,  sea- 
men and  marines,  in  the  service  or  army  of  the 
United  States,  are  exempt  from  any  personal 
arrest  for  any  debt  or  contract.  1  U.  S.  Stat, 
at  Large,  595,  §  5.    And  see,  2  id.  136,  §  23. 

e.  Witnesses. — Every  person  duly  and 
in  good  faith  subpoenaed  as  a  witness  to  at< 
tend  any  oourt,  officer,  commissioner  or  ref- 
eree, or  summoned  to  attend  any  judge,  offi- 
cer or  commissioner,  in  any  case  where  the 
attendance  of  such  witness  may  by  law  be 
enforced  by  attachment  or  by  commitment, 
shall  be  exonerated  from  arrest  in  any  civil 
suit,  while  going  to  the  place  where  he  shall 
be  required  by  such  subpoena  to  attend,  while 
remaining  at  such  place,  and  while  returning 
therefrom.  2  R.  S.  402,  §  51,  The  court  has 
power  to  discharge  a  party  from  an  arrest 
made  in  violation  of  that  provision,  id.  §  52. 
The  witness  is  exempt,  altnough  he  is  a  non- 
resident. Merrill  v.  George,  23  How.  331 ; 
Seaver  v.  Eobinson,  3  Duer,  622;  S.  0.  12  N. 
Y.  Leg.  Obs.  120;  Stindford  y.  Chase,  3 
Cow.  381.  The  privilege  of  the  witness  is 
absolute,  id  ;  Meekins  v.  Stnith,  1  U.  Bla 
636;  Arding  t.  Flower,  8  Term  R.  534; 
Willingham  v.  Matthews,  6  Taunt.  356; 
Anoiuf/nous,  1  Mod.  R.  66. 

The  rule  extends  to  a  hearing  before  arbi- 
trators. Sandford  v.  Chase,  3  Cow.  381.  Or 
to  an  attendance  before  the  commissioners  of 
bankruptcy.  Selby  v.  Hills,  8  Ring.  166.  The 
privilege  may  be  waived  by  putting  in  bail,  or 
by  a  general  appearance  in  the  action.  Petrie 
V.  Fitzgerald,  1  Daly,  401 ;  Stewart  v.  How- 
ard, 15  Barb.  26. 


If  the  attendanca  is  voluntary  he  is  not 
privileged.  Hardenbrook's  Case,  8  Abb.  416 ; 
Matter  of  McNeil,  6  Mass.  264.  But,  see 
Norris  v.  Beach,  2  Johns.  294. 

/.  Attorneys  and  parties.— Officers  of 
the  courts  of  record  are  privileged  from  arrest 
during  the  sitting  of  the  court  of  which  they 
are* officers;  but  attorneys  are  only  exempt 
from  arrest  when  employed  in  some  cause 
pending  and  then  to  be  heard  at  such  court. 
2  R.  S.  290,  §  86 ;  Humphrey  v.  Cumming, 
5  Wend.  90.    See  Secor  v.  J3M,  18  Johns.  52. 

The  rule  of  privilege  does  not  apply  if  an 
attorney  is  arrested  while  at  home,  although 
such  arrest  prevents  his  attendance  at  court. 
Cor^  V.  Russell,  4  Wend.  204. 

An  attorney  is  not  exempt  when  attending 
before  an  examiner,  master,  or  judge  out  of 
court.  Cole  v.  MClellan,  4  Hill,  59.  He 
may  waiye  his  privilege  by  giving  bail  or 
omitting  to  claim  his  exemption.  lb. 

A  counsel  is  only  protected  when  attending 
court  for  a  trial  actually  pending.  Salhinger 
V.  Adler,  2  Rob.  704.  Thus  an  attorney,  not 
the  attorney  of  record,  while  attending  a  party 
to  advise  him  while  such  party  was  putting 
in  bail,  was  held  not  to  be  exempt  from  ar- 
rest. Jones  v.  Marshall,  2  C.  B.  N.  S.  615; 
S.  C.  40  E.  L.  &  E.  321.  See  Sperry  v.  TFO- 
lard,  1  Wend.  32. 

The  privilege  from  arrest  of  suitors  in 
actions  pending  remains  as  at  common  law. 
Salhinger  v.  Adler,  2  Rob.  704;  Petrie  v. 
Fitzgerald,  1  Daly,  401.  Such  persons  are 
exempt  trom  arrest  in  civil  actions  while 
going  to,  remaining  at,  ^and  returning  from 
the  court  or  place  where  the  judicial  proceed- 
ing is  being  conducted,  id.  See  Hopkins  v. 
Coburn,  1  Wend.  292.  A  party  is  exempt 
from  arrest  while  attending  before  referees 
and  for  a  reasonable  time  thereafter.  Clark  v. 
Grant,  2  Wend.  257.  See  Randall  v.  Gur- 
ney,  3  Barn.  &  Aid.  252.  A  defendant  in  an 
action,  while  preparing  to  go  home  from  court 
where  he  went  to  attend  the  trial  of  his 
cause,  was  arrested  in  the  street  near  the 
oourt  house ;  held,  that  such  arrest  was  im- 
proper. Salhinger  v.  Adler,  2  Rob.  704. 

Stopping  in  the  street  to  tell  the  attorney 
of  the  opposite  party  that  nothing  was  to  be 
done  with  a  cause,  was  not  such  a  deviation 
as  would  warrant  his  arrest.  lb. 

The  exemption  extends  to  an  attendance  be- 
fore arbitrators.  Matter  of  Mcintosh,  8  Ell.  & 
Bla.  1094 ;  Spence  v.  Stuart,  3  East,  89.  And 
to  a  petitioning  creditor  on  a  hearing  before 
commissioners  of  bankruptcy.  Selby  v.  HiUs, 
8  Ring.  166;  Arding  y.  Flower,  8  T.  R.  534. 
Where  a  party's  cause  was  a^oumed  in  the 
morning,  but  he  remained  until  the  afternoon 
to  speak  with  his  attorney,  then  wont  to  dine 
at  an  inn  near  by,  and  was  there  anrested, 
held,  that  his  privilege  was  not  canceled  by 
such  deviation.  Lightfoot  v.  Cameron,  2  Wm. 
Bla.  1113. 

So,  where  a  party  was  attending  court, 
from  day  to  day,  expecting  the  trial  of  his 
cause^  he  was  held  to  be  exempt  while  waiting 
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at  a  public  house  near  hy,  before  the  actual  day 
of  trial.  ChOderstan  t.  Barrett,  11  East,  439. 
It  was  heldy  in  one  case,  that  all  persons  who 
have  relation  to  a  cause  which  calls  for  their 
attendance  in  court,  are  privileged  from  arrest 
while  so  attending.  Meekins  ▼.  Smith,  1  H. 
Bla.  636.  See  Walters  y.  Bees,  16  £ng.  Com. 
Law  R.  360,  (4  J.  B.  Moore,  34.)  Thus,^ne 
who  attends  to  justify  as  bail.  Meekins  ▼. 
Smith,  supra,  and  cases  there  cited.  In  another 
case,  where  the  defendant  was  arrested  on 
his  way  to  court.  Lord  Ellbnboeough  said 
that  he  would  grant  a  habeas  corpus  to 
bring  up  the  defendant  for  discharge,  but 
that  he  could  only  put  off  the  trial  (the  de- 
fendant's counsel  having  asked  for  it)  on 
payment  of  costs,  unless  collusion  could  be 
shown  between  the  plaintiff  and  the  creditor 
who  had  caused  the  arrest.  Solomon  v.  Un- 
derhill,  1  Camp.  229.  Parties  to  actions,  if 
arrested  while  exempt,  may  waive  the  privi- 
lege by  submitting  themselves  to  custody. 
Broum v.  Getchell,U  Mass.  11.  See  2  Roile's 
Abr.  272,  title,  «  Privilege,"  (6.) 

g.  Exemption  in  general.— Where  a 

party  was  arrested  on  a  criminal  charge  al- 
leged to  have  been  committed  in  Canada,  and 
it  appeared  that  the  object  was  to  obtain  a 
settlement  of  a  demand  against  such  party, 
and  such  effort  proving  ineffectual,  an  order  of 
arrest  in  a  civil  action  was  obtained ;  held,  an 
abuse  of  process,  and  the  order  was  set  aside. 
Benmnghoffy.  OsweU,  37  How.  235.  But,  it 
is  no  cause  for  setting  aside  an  order  of  arrest 
that  the  defendan  wis  brought  into  this  State 
as  a  fugitive  from  Justice ;  though  the  court 
said,  that  if  the  criminal  proceeding  was  a 


pretext  to  bring  the  defendant  within  the  jc 
risdiction  of  the  court  so  as  to  proceed  against 
him  civUiter,  he  would  have  him  discharged. 
Williams  v.  Baoon^  10  Wend.  636. 

Any  sheriff  or  other  officer  who  shall  have 
arrested  any  prisoner  in  any  county,  may 
pass  over,  across,  and  through  any  other 
county  which  may  lie  in  the  ordinary  route 
of  travel  from  the  place  where  such  prisoner 
shall  have  been  arrested,  to  the  place  where 
he  is  to  be  confined.  Such  conveyance  shall 
not,  in  any  case,  be  deemed  an  escape,  nor 
shall  such  prisoner  or  officer  be  liable  to  ar- 
rest on  civil  process,  while  so  passing  through 
such  other  counties.  2  R.  S.  427,  §§  6,  7; 
Love  V.  Humphrey,  9  Wend.  204. 

A  defendant,  after  being  discharged  from  a 
criminal  proceeding,  is  not  privileged  from 
arrest  on  civil  process  when  returning  from 
court.  Luccu  v.  Albee,  1  Denio,  666 ;  Juare  v* 
Hyde,  16  Q.  B.  394;  S.  C.  3  Eng.  Law  &  Eq. 
R.  435  i  Gilpin  v.  Cohen,  Law  Rep.  4  Ezch. 
131. 

Nor  is  a  sheriff  privileged  fW)m  arrest.  HiU 
V.  Lott,  10  How.  46.  The  exemption  from 
arrest  is  a  personal  privilege  which  can  be 
waived,  and  the  waiver  is  complete  when  the 
party  or  witness  fails  to  claim  it  at  once,  but 
does  some  act  in  the  cause  in  reference  to  his 
appearance  or  defense.  Petrie  v.  Fitzgerald, 
1  Daly,  401,  and  cases  there  dted. 

Where  a  defendant  is  improperly  arrested 
while  privileged,  and  he  is  discharged  from 
such  arrest,  such  discharge  does  not  set  aside 
or  affect  the  order  of  arrest,  id.  Hart  v.  Ken^ 
nedy,  24  How.  425;  S.  C.  15  Abb.  290 
Rev'g  S.  C.  14  id.  432;  23  How.  416 


n.  Act  to  Abolish  Imfbisonment  fob  Debt. 


a.  Not  repealed.— The  act  of  April  26, 
1831,  <'to  abolish  imprisonment  for  debt," 
etc.,  has  not  been  repealed  by  any  provision 
of  the  Code.  People  ex  rel.  Sharkey  v.  Good- 
win, 50  Barb.  562 ;  Rev'g  (but  not  on  this 
point)  S.  C.  7  Rob.  592,  sub  nom.  People  ex 
rel.  Sharkey  v.  Kelly ;  People  ex  rd.  Lior 
torre  v.  (TBrien,  6  Abb.  N.  S.  63  ;  Aff'g  S.  C. 
54  Barb.  38 ;  5  Abb.  N.  S.  223 ;  Latham  v. 
Westervelt,  26  Barb.  256 ;  Krauth  v.  Vial, 
10  Abb.  139 ;  Corwin  v,  Fredand,  6  How. 
241 ;  S.  C.  Rev'd,  6  N.  Y.  (2  Seld.),  560. 
But  not  on  this  point.  Notwithstanding  the 
Code,  a  warrant  may  be  issued  in  all  the  cases 
prescribed  by  the  act  of  1831.  Gregory  v. 
Weiner,  1  Code  R.  N.  S.  210. 

h.  Re-arrest. — ^After  a  party  has  been 
arrested  and  held  to  bail  under  the  Code,  he 
cannot  be  re-arrested  fur  the  same  cause  of 
action,  under  the  act  of  1831.  Before  a  war- 
rant is  granted  under  that  act,  it  must  appear* 
that  the  defendant  is  not  and  cannot  be  ar- 
rested in  the  action  on  mesne  process.  Matter 
of  Johnson,  7  Rob.  269. 


c,  Bankrai>t. — A  creditor  who  seeks  to 
reach  property  which  he  claims  has  been 
transferred  in  fraud  of  creditors,  cannot  have 
a  bankrupt  arrested  under  the  act  of  1831. 
Goodwin  v.  Sharkey,  5  Abb.  N.  S.  64. 

d,  Dischaxgre  of  arrested  party - 

Where  a  personnas  been  arrested  under  the 
non-imprisonment  act,  he  can  be  discharged 
only  according  to  the  provisions  of  that  act. 
People  ex  rd.  LtUorre  v.  O'Brien,  6  Abb.  N. 
S.63. 

e.  Assignment.— Where  a  judgment  was 
obtained  on  a  demand  which  was  within  the 
provisions  of  the  act  of  1831,  authorizing  tha 
arrest  of  the  defendant,  and  such  judgment 
WIS  assigned,  held,  that  such  assignee  could 
have  the  defendant  arrested  under  that  act. 
King  v.  Kirhy,  28  Barb.  49. 

/.  Attaohment. — ^As  to  the  issuii^  of 

an  attachment  under  this  act, and  the  requisites 
of  the  affidavit  therefor,  see  Morgan  v.  House, 
36  How.  326.  A  bond  by  the  plaintiff  in 
such  case  with  one  surety  is  sufficient.  Wil* 
Uams  V.  Bamaman,  19  Abb.  69. 
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ni.  The  Writ  car  Nb  Exeat. 


a.  Not  abolished. — Sections  471  and 
468  of  the  Code  continue  the  writ  of  ne  exeat 
and  the  power  to  issue  it  as  a  statutory  rem- 
edy. Breck  ▼.  Smith,  54  Barb.  212. 

The  power  to  issue  the  writ  in  cases  of 
equitable  cognizance  still  exists,  and  is  not 
impaired  or  affected  by  the  Code.  NecHle  v. 
NeviUe,  22  How.  500 ;  BushneU  y .  BushneU, 
15  Barb.  309;  Arg  S.  0.  7  How.  389 ;  For- 
rest V.  Forrest,  5  How.125;  S.  0.  10  Barb. 
46;  9  N.  Y.  L^.  Obs.  89;  3  Code  R.  141. 
But  see,  contra,  Johnston  ▼.  Johnston,  16 
Abb.  43 ;  S.  C.  25  How.  181 ;  FuUer  ▼.  Etne- 
tie,  2  Sandf.  626. 

b.  In  what  cases  it  will  be  allowed. 

If  a  proper  case  is  established,  a  ne  exeat 
will  be  granted  against  a  feme  covert,  Neville 
▼.  NeviUe,  22  How.  500. 

In  an  action  for  divorce  an^  support  where 
the  husband  is  about  to  leave  the  State. 
BushneU  ▼.  BushneU,  subd.  a,  supra. 

If  a  creditor  hold  his  debt^  to  bail  in  an 
action  at  law,  he  will  not  be  entitled  to  a  writ 
of  ne  exeat  PraU  t.  WeUs,  1  Barb.  425. 

The  writ  is  strictly  confined  to  cases  where 
the  party  has  no  remedy  at  law,  except  in  the 
cases  of  a  decree  obtained  for  alimony,  and  a 
balance  sworn  to  upon  an  account,  id.  In  gen- 
eral, it  will  not  be  granted  unless  in  cases  of 
equitable  debts  or  claims,  for  the  reason  that 
on  legal  claims  there  is  an  adequate  remedy 
at  law.  Forrest  ▼.  Forrest,  subd.  a,  supra ; 
Smedbury  ▼.  Mark,  6  Johns.  Ch.  138 ;  Glec^- 
son  V.  Bishy,  Clarke,  551 ;  Palmer  ▼.  Van 
Doren,  2  Edw.  Ch.  425.  It  will  be  granted 
if  the  court  has  jurisdiction  of  the  cause,  and 
the  defendant  intends  to  leave  the  State  so 
that  the  decree  would  prove  ineffectual.  Mit- 
cheU  V.  Bundt,  2  Paige,  606,  (617.)  It  was 
refused  where  the  demand  was  against  an 
executor,  and  no  assets  were  shown  to  have 
come  to  his  hands.  Smedbury  v.  Mark,  supra. 

In  a  proper  case,  the  writ  will  be  allowed 
agamst  a  K>reigner  temporarily  within  the 
State,  although  the  cause  of  action  arose  out 
of  the  State.  MitcheU  v.  Bunch,  2  Paige,  606 ; 
Gibert  v.  CoU,  Hopk.  496 ;  Woodwardy,  Schat- 
eeU,  3  Johns.  Ch.  412.  But  not  where  the  party 
comes  into  the  State  as  a  witness.  Dixon  v. 
Ely,  4  Edw.  Ch.  557.  Where  a  bill  was  filed 
against  a  foreign  executor  to  compel  him  to 
account  for  a  trust  fund,  a  writ  of  ne  exeat 
was  granted,  where  it  appeared  he  was 
about  to  depart  fh>m  the  State.  McNamara 
V.  Dwyer,  7  Paige,  239. 

Where  it  is  perfectly  clear  that  specific  per- 
formance will  ultimately  be  decreed,  the  com- 
plainant will  be  entitled  to  a  writ  of  ne  exeat 
in  an  action  of  that  nature.  Broum  v.  Haff, 
5  Paige,  235.  But,  see  Cowdin  v.  Cram,  3 
Edw.  Ch.  231,  where  it  wis  held,  that  a  de- 
mand for  a  specific  performance  was  not  a  case 
for  a  writ  of  ne  exeat. 

In  Brown  v.  Haff,  5  Paige,  235,  it  was  held 
that  in  cases  of  equitable  cognizance,  the  court 
might  grant  this  writ,  although  there  was  a 
concurrent  remedy  at  law. 


And  where  a  party  had  been  sued  at  law, 
and  given  bail,  but  it  appeared  that  he,  with 
nis  bail,  who  had  disposed  of  his  property, 
was  about  to  leave  the  State,  a  writ  of  ne 
exeat  was  granted  "  from  the  necessity  of  the 
case."  Porter  v.  Spencer,  2  Johns.  Ch.  169. 
The  writ  was  allowed  in  an  action  by  a  judg- 
ment creditor  to  reacli  equitable  assets.  El- 
lingwood  v.  Stephenson,  4 Sandf.  Ch.  366.  .It 
will  not  be  allowed  in  an  action  by  a  surety 
against  his  principal  until  it  has  been  legally 
ascertained  ttiat  the  parties  will  become  liable 
to  pay  the  penalty  of  the  bond.  Cfibbs  v.  Me- 
nard, 6  Paige,  258;  Aff'g  S.  C.  2  Edw.  Ch. 
482,  sub  nom.  Cfibbs  v.  Mermand,  The  writ 
could  not  be  allowed  against  a  corporat^n,  in 
any  case.  Bogers  v.  Michigan  Southern  and 
Northern  Indiana  B.  B.  Co,  28  Barb.  539. 

e,  When  it  may  issue.— It  may  issue 

at  any  stage  of  the  action,  and  against  the 
plaintiff  or  defendant,  as  occasion  may  re- 
quire. Neville  v.  NeviUe,  22  How.  500 ;  Dun- 
ham V.  Jackson,  1  Paige,  629.  In  the  latter 
case,  pending  an  appeal. 

Where  it  was  served  with  the  summons, 
before  the  complaint  was  filed,  held,  sufftcient. 
BushneU  v.  BushneU,  7  How.  389 ;  S.  C.  15 
Barb.  399. 

Pending  a  decree  for  alimony.  Denton  v. 
Denton,  L  Johns.  Ch.  441.  See  Forrest  v. 
Forrest,  subd.  6,  supra, 

d.  What  will  authorize  its  issuing. 

To  authorize  the  issuing  of  this  writ,  facts 
must  be  set  out  on  which  the  court  can  repose 
its  belief.  The  fears  and  apprehensions  of 
the  party  are  not  sufficient.  Forrest  v.  Forrest, 
9upra,  subd.  b.  See  Woodward  v.  Schat- 
seU,  3  Johns.  Ch.  412.  Thus,  the  affidavit 
accompanying  the  complaint  stated  that  the 
deponent  called  at  the  steamer  office  and 
found  the  name  of  Mr.  BushneU  registered 
for  the  next  sailing  of  the  vessel;  that  he 
was  informed  and  believed  the  said  Mr.  Bush- 
neU was  the  defendant.  HM,  that  it  was 
sufficient  evidence  of  an  intention  to  depart 
from  the  Stete.  BushneU  v.  BmhneU,  15 
Barb.' 399;  S.  C.  7  How.  389. 

The  demand  must  be  definitely  ascertained 
and  stated.  Gxbbs  v.  Menard,  6  Paige,  258 ; 
Aff'g  S.  C.  2  Edw.  Ch.  482,  sub  nom.  Gibbs 
V.  Mertnaud;  Thome  v.  Halsey,  7  Johns.  Ch. 
189;  Mattocks  v.  Tremain,  3  id.  75.  But, 
see  Denton  v.  Denton,  1  id.  441.  There 
should  be  a  positive  i^davit  of  the  defend- 
ant's threat  or  intention  to  go  abroad.  Jtfo^ 
locks  V.  Tremain,  supra,  and  cases  there  cited. 

e.  Writ  or  order. — It  is  not  necessary, 
though  it  is  usual,  that  the  ne  exeat  should 
be  by  writ ;  \i  may  bCk  by  order  enforced  by 
attachment  for  contempt.  Forrest  v.  Forrest, 
5  How.  125 ;  S.  C.  10  Bwb.  48. 

/.  Who  may  grant  the  writ.— Any 

Justice  of  the  supreme  court,  or  any  county 
judge  may,  out  of  court,  allow  writs  of  ne 
exeat  in  suits  and  proceedings  in  the  supreme 
court,  according  to  the  course  and  practice  of 
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such  court,  in  siicb  cues  and  ander  such  rega-  I 
lations  as  shall  be  provided  by  law,  or  by  the 
rules  and  regulations  of  such  court  not  incon- 
sistent with  law.  Laws  of  1847,  ch.  740,  §  13.* 
The  application  for  the  writ  is  addressed  to 
he  discretion  of  the  court,  and  where  the 
court  has  the  power  to  grant  the  writ,  it  will 
^  very  cautious  in  its  exercise.  Pratt  v. 
Wells,  1  Barb.  425. 

g-  Security. — The  bail  upon  ne  exeat  is 
that  the  party  will  not  go  or  attempt  to  go 
uito  parts  beyond  the  State  without  leave  of 
the  court.  Forrest  v.  Forrest,  5  How.  125 ; 
S.  C.  10  Barb.  48. 

Tt  should  be  sufiScient  to  cover  the  plaintiffs 
claim,  with  interest  and  costs.  McNamara  v. 
Dtoyer,  7  Paige,  239, 244.  The  court  assesses 
the  amount  of  security  to  be  given,  and  the 
sheriff  must  take  the  bond  in  the  sum  directed 
by  court,  without  any  addition.  Oiberty,  Colt, 
Hopk.  496. 

The  sheriff  is  answerable  for  the  sufficiency 
of  the  sureties.  Brayton  v.  Smith,  6  Paige, 
489.  The  court  may  take  the  proper  security 
and  discharge  the  sheriff  from  liability,  id. 
The  court  will  not  compel  the  sheriff  to  pay 
the  debt  absolutely,  without  givine  him  time  to 
produce  the  defendant  or  collect  the  bond.  lb. 

In  tkne  exeat  the  court  may  order  the  secu- 
rities to  pay  the  money  into  court.  Forrest  v. 
Forrest,  supra.  See  Harris  v.  Hardy,  3 
Hill,  393. 

h.  Surrender  of  princdpal.— At  com- 
mon law  the  sureties  of  a  n^  exeat  bond  could 
not  surrender  their  principal.  Matter  of 
Wolfe,  3  N.  Y.  Leg.  Obs.  383, 

But  the  right  is  given  by  statute.  Laws 
of  1845,  ch.  231.  lb. 

♦.  Discharge  of  defendant.— In  all 

cases  the  defendant  is  discharged  on  his  giving 
security  not  to  go  beyond  the  jurisdiction  of 
the  court,  etc.  McNamara  v.  tkcyer,  7  Paige, 
239;  MitcheU  v.  Bunch,  2  id.  606. 


After  a  party  has  given  security  to  render 
himself  amenable  to  the  process  of  the  court, 
etc.,  he  is  precluded  from  askinehis  dtschai^ ; 
but  where  he  is  in  custody,  ana  wishes  to  be 
discharged  before  he  has  time  to  move  upon 
the  merits,  he  should  state  the  facts  in  his  ap- 
plication to  the  court,  and  ask  permission  to 
give  the  bond  without  prejudice  to  his  rights. 
Jesup  V.  HiU,  7  Paige,  95. 

On  a  motion  to  discharge  a  party  from  a  ne 
epoeat,  affidavits  ma^  be  presented  to  deny  or 
explain  those  on  which  it  was  granted.  Uouh 
din  V.  Cram,  3  Edw.  Ch.  231.  On  such  a 
motion  the  answer  of  the  defendant  ought  to 
be  considered.  Oibert  v.  Colt,  Hopk.  496; 
Thome  v.  Halsey,  7  Johns.  Ch.  189. 

A  denial  of  any  intention  to  leave  the  Steto 
is  not  sufficient  ground  for  discharging  the 
writ.  Breck  v.  Smith,  54  Barb.  212 ;  Glmton  v. 
Clover,  10  Abb.  422. 

Where  a  party  did  not  make  the  motion  as 
being  in  custody  under  the  writ,  but  as  hav- 
ing been  discharged  on  giving  the  proper  se- 
curity«  and  did  not  ask  in  his  notice  of  mo- 
tion to  have  the  bond  given  up  to  be  can- 
celled, the  motion  to  dischai^  the  writ  was 
denied.  Bredc  v.  Smith,  54  Barb.  212. 

On  a  motion  to  set  aside  the  writ  founded 
on  the  defendant's  answer,  affidavits  will  not 
be  received  to  sustain  the  bill  and  contradict 
the  answer.  Evans  v.  Van  HaU,  Clarke,  22, 
29,  Moak's  note. 

Where  a  party  is  in  contempt  for  the  breach 
of  an  injunction,  he  will  not  be  heard  on  a  mo- 
tion to  discharge  a  writ  of  ne  exeat  in  the 
same  case.  id.  See  Smith  v.  B/sno,  6  How 
124. 

Where  a  defendant,  in  a  bill  for  an  account 
and  payment  of  demands,  founded  on  con- 
tract, has  been  dischaiiged  under  the  non-im- 
prisonment act,  a  writ  of  ne  exeat  against 
him  will  also  be  dischaiged.  Ashworth  v. 
Wrigley,  1  Paige,  301« 


§  179.  [154.]  (Am'd  1849,  1851, 1863.)  Cases  in  which  defendant  may  be 
an^esied. 

The  defeudaut  may  be  arrested,  as  hereinafter  prescribed,  ia  the  follow- 


ing cases : 


1.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of  action  not 
aliasing  out  of  contract,  where  the  defendant  is  not  a  resident  of  the  State, 
or  is  about  to  remove  therefrom,  or  where  the  action  is  for  an  injury  to 
person  or  character,  or  for  injuring,  or  for  wrongfully  taking,  detaining,  or 
converting  property  ; 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to  marry,  or  for 
money  received,  ox  property  embezzled  or  fraudulently  misapplied,  by  a 
public  officer,  or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the  course  of  his  employ- 
ment as  such,  or  by  any  factor,  agent,  broker^  or  other  person  in  a  fiduciaiy 
capacity,  or  for  any  misconduct  or  neglect  in  office,  or  in  a  professional 
employment ; 
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3.  In  an  action  to  recover  the  possession  pf  personal  property  unjustly 
detained,  where  the  property,  or  any  part  thereof,  has  been  concealed,  re- 
moved, or  disposed  of,  so  that  it  cannot  be  found  or  taken  by  the  sheriff, 
and  with  the  intent  that  it  should  not  be  so  found  or  taken,  or  with  the  in- 
tent  to  deprive  the  plaintiff  of  the  benefit  thereof ; 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  contracting  the 
debt  or  incurring  the  obligation  for  which  the  action  is  brought,  or  in  con- 
cealing or  disposing  of  the  property,  for  the  taking,  detention  or  conver- 
sion of  which  the  action  is  brought,  or.  when  the  action  is  brought  to 
recover  damages  for  fraud  or  deceit ; 

5.  When  the  defendant  has  removed,  or  disposed  of  his  property,  or  is 
about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested,  in  any  action,  except  for  a  willful  in« 
jury  to  person,  character  or  property. 

I.   SuBDtVISION  1. 


a.  Iidtury,  etc.  to  property.-— An  ac- 
tion under  tm  Code  to  obtain  possession  of 
real  estate,  and  damages  for  withholding  the 
same,  cannot  be  deemed  an  action  for  injur- 
ing such  property  within  the  meaning  of  this 
section.  Merritt  v.  Carpenter,  3  Keyes,  142 ; 
S.  C.  33  How.  428;  Rev'e  S.  0.  30  Wb.  61. 
Where  an  action  is  brought  for  the  recovery 
of  the  possession  of  real  property,  and  there 
is  no  claim  for  damages  for  Uie  withholding, 
an  order  of  arrest  will  not  be  granted  therein. 
Brush  T.  MuOen,  12  Abb.  242;  FuUerton  v. 
FUegenMy  10  How.  37. 

For  the  "wrongful  taking"  of  property  in 
a  foreign  land,  the  defendant  may  oe  arrested 
here  if  he  brings  the  property  within  the 
State.  BUuon  ▼.  BrunOy  21  How.  112;  S.  C. 
33  Barb.  520 ;  12  Abb.  265.  See  Brown  ▼. 
Ashbimgh,  40  How.  240,  260,  and  28  id.  397. 

Railway  shares  and  coupons  attached  are 
property,  for  the  taking  and  conversion  of 
which  a  party  may  he  arrested.  Northern 
Bailway  Company  of  France  v.  Carpentiery 
13  How.  222;  S.  0.  3  Abb.  259. 

The  defendant  received  the  plaintiflTs  prop- 
erty, agreeing  to  return  it  at  a  certain  time, 
or  pay  for  it.  Instead  of  returning  it,  he 
paid  part  of  the  stipulated  value  and  gave  his 
due  bills  for  the  iMtlance  It  was  Aekf,  that 
on  the  refusal  of  defendant  to  pay  such  due 
bills,  or  to  return  the  property,  he  was  liable 
for  its  conversion,  and  might  be  arrested  in  an 
action  therefor.  Peraon  v.  Civer,  29  How. 
432;  Rev'g  S.  G.  28  id.  139.  See  note  Y. 
subd.  t,  post. 

Where  a  plaintiff  unites  two  causes  of  action, 
for  one  of  which  he  could  have  a  provisional 
remedy  and  for  the  other  not,  he  waives  his 
right  to  the  provisional  remedy.  Lambert  v. 
Snow,  17  How.  517  ;  S.  C.  9  Abb.  91 ;  2  Hilt. 
501.  But  it  was  not  such  a  case  where  the 
action  was  for  an  injury  to  property,  although 
there  was  a  demand  for  an  adjudication  on  the 
construction  of  a  will,  it  not  appearing  that 
any  doubts  existed  as  to  the  construction,  or 


that  the  defendant  claimed  to  act  under  a 
right.  Nwer  v.  Niver,  19  Abb.  14;  S.  0.  43 
Barb.  411 ;  29  How.  6. 

An  unliquidated  claim  for  damages  arising 
out  of  a  tortious  act,  is  not  r^;arded  as  "a 
debt  '*  within  the  provisions  of  the  act  author- 
izing  the  discharge  of  debtors ;  hence,  on  such 
a  claim,  although  the  party  has  been  dis- 
charged under  that  statute,  he  is  liable  to  ar«> 
rest.  Zinn  v.  Bitterman,  2  Abb.  N.  S.  261. 

But  where  the  cause  of  action  is  founded 
on  contract,  as  in  the  case  of  common  carriers, 
the  plaintiff  cannot  elude  the  effect  of  a  dis^ 
chai^  by  bringing  an  action  sounding  in  tort. 
CampheU  v.  Perkins,  8  N.  Y.  (4  Seld.),  430. 

A  cause  of  action  for  conversion  is  not 
changed  into  a  debt  because  the  plaintiff  takes - 
the  defendant's  notes,  payable  m  futuro ;  on 
the  dishonor  of  the  notes,  they  may  be  surren- 
dered, and  the  defendant  arrested  on  the  orig^ 
inal  cause  of  action.  Person  v.  Civer,  29  How. 
432 ;  Rev'g  S.  0.  28  id.  139.  See  note  III, 
subd.  f . 

&.  Injury  to  the  person  or  ohaxac- 

ter. — Seduction  is  an  injury  to  the  person, 
within  the  meaning  of  the  statute,  and  in  a 
civil  action  therefor  the  defendant  may  be  ar- 
rested. Taylor  v.  North,  3  Code  R.  9. 

So,  of  criminal  conversation.  Delamater  v. 
Bussel,  2  Code  R.  147;  S.  C.  4  How.  234; 
Straus  V.  Schwarswaelden,  4  Bosw.  627. 

The  order  will  be  granted  on  affidavits 
showing  simply  the  cause  of  action,  id.  And 
see  Baker  v.  Swackhamer,  5  How.  251.  But 
contra.  Brooks  v.  MeLdien,  1  Barb.  247. 

An  action  for  a  limited  divorce  on  the 
ground  of  cruel  treatment,  is  an  action  for  an 
injury  to  the  person ;  but  an  action  for  divorce 
on  the  ground  of  adultery,  is  not.  M'Intosh 
V.  M'Intosh,  12  How.  28^ ;  Smith  v.  Smith,  4 
Paige,  92;  Johnson  v.  Johnson,  6  Johns. 
Oh.  163. 

An  order  of  arrest  should  not  be  granted  in 
an  action  for  assault  and  battery,  HmI  or  slan- 
der, unless  the  defendant  is  a  transient  per- 
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0011,  or  Ui  about  to  depart  from  the  State,  ex- 
cept in  case  of  yiolent  and  cruel  batteries. 
Davis  y.  SooU,  15  Abb.  227 ;  Rmdcerboeker 
lAft  Insurance  Co.y,  EcciUsine^  6  Abb.  N.  S. 
9,23. 

Affidavits  which  show  that  the  defendants 
were  in  the  employ  of  the  plaintiffs,  in  France , 
that  they  had  entrusted  to  them  larve  amounts 
of  property ;  that  the  defendants  aosconded ; 
that  such  property  was  found  to  be  uiissing ; 
that  they  came  to  New  York,  and  converted 
such  property  to  their  own  use,  are  sufficient 
to  warrant  an  order  of  arrest.  Northern 
Railway  Company  of  France  v.  Carpentiery 
4  Abb.  47.  And  see  S.  G.  13  How.  222;  3 
Abb.  259. 

A  libel  upon  a  corporation  is  an  injury  to 
character  within  the  provisions  of  this  section, 
and  in  an  action  therefor  the  defendant  may 
be  arrested.  Kniekerhoclcer  Life  Insurance 
Co.  V.  Ecclesine,  6  Abb.  N.  S.  9. 

c.  Action  not  axising  out  of  con- 


tract* — ^In  an  action  to  recover  from  aa  inn* 
keeper  for  baegage  lost  at  his  hotel,  the  de- 
fendant may  be  arrested  under  the  first  sub- 
division of  this  section,  if  he  is  a  non-resident, 
or  is  about  to  depart  from  the  State.  PeO' 
pkexrd.  Bummghs  v.  WiOett,  26  Barb.  78 ; 
S.  G.  6  Abb.  37 ;  15  How.  210. 

So,  of  an  action  for  a  false  warranty.  JPouh 
kr  V.  Ahrams,  3  E.  D.  Smith,  1, 13. 

In  an  action  to  recover  damages  for  fraudu* 
lent  misrepresentations  as  to  the  responsibility 
of  a  party,  whereby  credit  was  given,  the  de- 
fendant was  a  non-resident,  and  it  was  hM 
that  an  order  of  arrest  was  properly  granted. 
Shemutn  v.  Brantley,  7  Rob.  5o. 

d.  Action  on  contract.— In  such  an 

action,  the  arrest  will  be  vacated,  if  it  was 
obtained  upon  affidavite  that  the  defendant  is 
about  leaving  the  State  with  intent  to  defraud 
his  creditors,  and  that  he  fraudulently  con- 

j  Ceals  his  property  with  the  like  intent.  TooU 

I  V.  De  Goietmria,  36  How.  127. 


n.  What  Comwitutes  RBSn>EN€B. 


a.  Definition. — ^Residence  is  defined  to 
be,  the  state  of  being  settled  in  a  place 
where  a  man  has  made  his  abode  or  dwell- 
ing. Burrill's  Law  Diet.  The  act  of  abiding 
or  dwelling  in  a  place  for  some  continuous 
time.  We&ter.  A  li^an's  home.  Lambe  v. 
Smythe,  15  Mees.  &  Wels.  433.  MaUer  of 
Wrigley,  8  Wend.  134;  Aff'g  S.  G.  4  id. 
602 ;  BooseveltY,  KeUogg,  20  Johns.  208. 

Residence  importe  not  only  a  personal  pres- 
ence in  a  place,  but  an  attachment  to  it  by 
those  acto  or  habite  which  express  the  closest 
connection  between  a  person  and  a  place. 
BurriU's  Law  Diet. 

6.  Temporarily  within  or  absent 

from  the  State. — Where  a  person  came 
into,  this  State  on  a  commercial  adventure 
without  an  intention  of  settling  here,  and 
where  he  led  such  a  roving  life  as  to  make  it 
diflicult  to  fix  his  domicil,  he  was  hdd  to  be 
non-resident.  Matter  of  Fitzgerald,  2  Caines, 
318. 

Where  a  person  came  from  i^  foreign  State 
and  took  board  in  Brooklyn  for  a  few  weeks, 
with  the  intention  of  going  to  Canada  to  com- 
mence business,  it  was  hdd  that  he  was  not 
a  resident  of  this  State.  MaUer  of  Wrigley, 
8  Wend.  134;  Afi''g  S.  C.  4  id.  602. 

A  party,  having  his  family  at  board  at  his 
former  residence  m  this  State,  went  to  anoth- 
er State  and  remained  there  nearly  a  year  in 
business ;  he  then  returned  to  this  State  and 
remained  on  a  visit  for  a  month :  held,  that 
he  was  a  non-resident  and  liable  to  arrest. 
Tlie  domicU  of  a  pu-ty  may  be  in  one  State 
and  his  residence  m  another.  Frost  v.  Bris- 
biv,  19  Wend.  11. 

It  has  been  held,  that  a  party  who  does 
business  in  New  York,  passes  eight  hours  of 
every  business  day  in  that  city,  and  has  all 
h'.s  business  interests  there,  but  keeps  his 
family  in  a  neighboring  city  (without  the 
Slate),  where  he  passes  his  Sundays  and  his 


nighte,  and  where  he  resorto  for  comfort,  re- 
laxation and  repose,  is  a  non-resident  of  this 
State  within  the  statute.  CJunne  v.  Wilson, 
1  Bosw.  673 ;  S.  G.  8  Abb.  78 ;  Aff'g  S.  0. 
16  How.  552 ;  Baehe  v.  Lawrence,  17  How. 
554 ;  Barrv  v.  Bockaver,  6  Abb.  374;  Potter  v. 
Kitchen,  id.  (n.);  Lee  v.  Stanley,  9  How.  272. 

But,  in  Towner  v.  Chureh,  2  Abb.  299, 
where  a  party  did  business  in  the  city  of  New 
York,  kept  rooms  there  where  he  boarded 
and  lodged  all  the  week,  but  on  Saturday  left 
the  city  and  went  to  New  Haven,  where  his 
familv  resided,  and  remained  with  them  until 
Monday  morning,  it  was  held  that  he  was  a 
resident  of  New  York. 

Where  a  party  had  a  place  of  business  m 
New  York,  and  also  one  in  Newark,  New 
Jersey,  he  was  seldom  at  his  place  of  business 
in  the  former  city,  and  had  no  home  there,  it 
was  held  he  was  a  non-resident  of  this  State. 
Greaton  v.  Morgan,  8  Abb.  64. 

A  person  who  was  doing  business  at  Hor 
nellsville,  in  this  State,  where  his  family  re- 
sided, took  part  of  his  goods  and  went  to 
Hudson,  Wisconsin,  with  the  intention  of 
opening  business  there,  and  if  the  trade  proved 
profitable  to  continue  it  in  charge  of  a  clerk, 
and  return  himself  and  resume  business  in 
this  State.  He  was  absent  nine  months,  but 
the  court  held,  that  such  absence  beine  only 
temporary  in  ite  nature,  did  not  D*ake  him  a 
non-resident.  HurUmt  v.  SeeHey,  2  Abb.  138; 
S.  G.  11  How.  507.  But,  see  Matter  of  Thomp- 
son, 1  Wend.  43 ;  HurUmt  v.  Seelof,  2  Abb. 
138,  and  Towner  v.  Chureh,  id.  299,  are  not 
to  be  extended.  Oreatan  v.  Morgan,  8  id.  64. 

The  defendant,  at  one  time  a  resident  of  In* 
diana,  came  to  this  State  and  resided  with  a 
relative  while  looking  for  an  opportunity  to 
engage  in  business,  Md,  that  so  lon^  as  he 
had  no  fixed  intention  of  remaining  m  this 
State,  he  was  a  non-resident.  Burrows  r.  MU- 
ler,  4  Hovr.  349. 
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e,  Domicil. — ^A  man's  residence  is  the 
place  irhere  his  familv  dwells,  or  which  he 
makes  the  chief  seat  of  his  affairs  and  inter- 
ests. Matter  of  Hawley,  1  Dalj,  531. 

The  residence  of  a  seaman  is  where  his 
family  dwells,  if  he  is  married ;  if  not  mar- 
ried, then  at  the  place  where  his  domicil  was 
when  he  went  to  sea.  MaUer  of  Soott^  1 
Daly,  534. 

Where  an  emigrant  has  come  to  this  coun- 
try and  has  taken  up  his  domicil  here,  with 
no  determination  of  residing  anywhere  else, 
he  is  a  resident  of  this  State.  Heidenbach  y. 
ScMand,  10  How.  477. 

The  words  leffoi  rmdenoe,  and  damioU,  are 
oonyertible  terms.  Crawford  t.  WiUoHf  4 
Barb.  .05;  Cadwalader  v.  HoweU,  3  Har.  N. 
J.  R.  138,  144.  Although  not  precisely  the 
same,  they  are  nearly  so.  Thomdike  ▼.  City 
of  Boston,  1  Mete.  242. 

The  domicil  of  a  party  may  be  within  this 
State,  and  his  residence  abroad.  The  court 
will  consider  the  actual  residence,  and  not 
the  domicil  of  the  defendant .  Burriil  v.  Jewett, 
2  Rob.  701 ;  Haggart  ▼.  Morgan,  5  N.  Y.  (1 
Seld.),  422;  Aff^g  S.  0.  4  Sandf.  198;  Frost 
▼.  Brisbin,  19  Wend.  14.  Matter  of  Thomp- 
son, 1  id.  45. 

Thus,  where  a  party  was  absent  from  the 
State  three  years,  attending  to  business,  he 
was  held  to  be  a  non-resident.  Haggart  y. 
Mwgan,  5  N.  Y.  (1  Seld.),  422;  S.  C.  4 
Sandf.  198.  See  Cadwalader  y.  HoioeU,  3 
Har.  N.  J.  R.  138. 

The  Code,  where  it  uses  the  term  resident 
or  residence,  means  legal  residence,  and  the  de- 
finition is  correct  as  given  in  Orawfordy,Wil' 
son,  4  Barb.  505.   That  it  is,  where  his  domi- 


cil is,  where  his  political  rights  are  to  be  ex- 
ercised, and  where  he  is  uable  to  taxation. 
Houghton  y.  AuU,  16  How.  77 ;  Aff 'd  on  ap- 
peal, id.  87  (n).  Cases  reviewed  and  ex- 
plained, and  reasons  given  for  not  following. 
Haggart  v.  Morgan,  5  N.  Y.  (1  Seld.),  422 ; 
S.  C.  4  Sandf.  198.  See,  also,  Tibbitis  v. 
Townsend,  15  Abb.  221.  See  Chaine  v.  WU- 
son;  Bache  v.  Latorence;  Barry  v.  Bockover^ 
subd.  a,  supra. 

d.  Ihtentioxx. — ^The  fact  of  abode,  and  the 
intention  of  remaining  an  indefinite  time,  must 
concur  to  establish  a  residence.  Hegeman  v. 
Fox,  31  Barb.  475 ;  Aff 'g  S.  C.  1  Redf.  297. 
See  argument  in  Shedden  v.  Patrick,  28  £ng. 
Law  &  £q.  64.  Where  a  party  came  to  this  State 
with  no  fixed  intention  of  remaining  unless  he 
got  into  business,  the  court  said :  "  Until  his 
mind  shall  be  settled  on  that  point,  until  he 
shall  come  to  a  determination  and  have  a  fixed 
place  of  habitation,  with  an  intention  of  starr- 
ing there,  he  cannot  be  said  to  have  a  resi- 
dence anywhere."  Burrows  v.  MiUer,  4  How. 
349.  "  A  change  of  domicil  requires  no  cer- 
tain length  of  time,  and  length  of  time  is  not 
alone  sufBcient.  There  must  be  a  bona  fide 
and  permanent  intent,  animus  et  factum" 
Viseher  v.  Vischer,  12  Barb.  640.  And  see 
cas^s  there  cited.  Isham  v.  Gibbons',  1  Bradf. 
Sur.  R.  69. 

e.  Soldiers  and  sailors.— The  residence 
of  a  person  is  not  changed  on  his  entering 
the  volunteer  service  of  the  United  States. 
Tibbitts  y.  Townsend,  15  Abb.  221.  If  a  sear 
man  is  married,  his  residence  is  where  his 
family  dwells;  if  he  is  not  married,  at  the 
place  where  he  resided  when  he  went  to  sea. 
Matter  of  SeoU,  1  Daly,  534. 


in.    SUBDIYIBION   2. 


a.  Breach  9f  promise  to  marry,— 

Under  this  section,  in  an  action  by  a  male 
against  a  female  defendant  for  a  breach  of 
promise  to  marry,  the  defendant  cannot  be 
held  to  bail.  Siefke  v.  Tappey,  3  Code  R.  23. 

b.  Attorney. — The  receipt  of  money  by 
(he  defendant,  as  the  attorney  for  the  plaint- 
iff, and  the  non-payment  of  it  by  him,  or  any 
part  thereof  to  the  plaintiff,  shows  a  cause  of 
action  for  which  the  defendant  may  be  arrest- 
ed. Gross  y.  Graves,  2  Rob.  707 ;  S.  C.  19 
Abb.  95. 

Where  the  defendant  has  received  money 
upon  demands  left  with  him  for  collection,  and 
nezlects  or  refuses  to  pay  over  the  same,  he  is 
liable  to  arrest,  and  so,  although  he  is  an  at- 
torney residing  and  practicing  in  another 
State.  Yates  v.  Blodgett,  8  How.  278.  Where 
money  is  collected  by  the  defendant  in  t^e 
course. of  his  professional  duty,  and  he  neg- 
lects to  pay  over  the  same,  he  may  be  held  to 
bail.  Stage  v.  Stevens,  1  Denio,  267.  And  see 
Bonahan  v.  Peters(m,  9  Wend.  503,  overruled. 

c.  Fiduciary  a£ent  generally.— The 

second  subdivision  of  this  section  was  not  in- 
tended to  include,  in  the  class  of  persons 
secondly  therein  mentioned  as  liable  to  be 
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rested,  «ny  one  except  those  who  received 
moneys  purely  in  a  fiduciary  capacity,  as 
simple  agents,  to  i^ply  it  as  directed  or 
agreed.  It  excludes  all  those  wY^o  may  have 
a  personal  interest  in  such  money  or  its  use, 
and  a  right  to  control  it,  or  where  the  liabil- 
ity to  repay  such  moneys  grows  out  of  a 
transaction  in  which  credit  appears  to  have 
been  given  to  the  pecuniary  responsibility  of 
the  recipient,  rather  than  to  his  personal  in- 
tegrity. McBumey  y.  Martin,  6  Rob.  502. 

The  term  <' fiduciary  capacity"  tends  to 
show  what  is  meant  by  factor,  agent,  broker, 
viz.:  "  One  in  whom  a  trust  is  reposed,  such 
as  is  usually  reposed  in  those  persons  in  their 
ordinary  business."  Goodrich  v.  Dunbar,  17 
Barb.  644.  That  is,  where  a  trust  is  reposed 
and  not  a  credit  given — where  a  confidence  is 
reposed  in  the  integrity  of  the  man  rather 
than  in  his  pecuniary  ability.  Schudder  v. 
Shiells,  17  Elow.  420.  See  Stall  v.  King,  8 
id.  298. 

Where  the  defendant  is  sought  to  be  ar- 
rested as  an  agent  receiving  money,  the  cause 
of  action  and  the  ground  of  arrest  are  identi* 
cal.  If  his  cause  of  action  is  shown  to  be 
unfounded,  his  cause  of  arrest  must  fidl     If 
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the  affidavits  destroy  the  allegation  of  a  fidu- 
ciary character,  the  arrest  cannot  be  sus- 
tained. Bepublie  of  Mexico  v.  Arrangois,  11 
How.  1 ;  S.  C.  Affd,  id.  576. 

Whether  the  action  is  founded  solely  on  the 
contract,  or  the  gist  of  it  is  for  the  conyersion, 
or  whether  the  allegation  of  it  is  in  the  com- 
plaint or  not,  is  wholly  immaterial  on  the 
question  of  arrest.  The  order  may  be  granted 
in  an  action  for  money  receiyed,  or  property 
embezzled  or  fraudulently  misapplied  by  any 
agent  or  other  person  in  a  fiduciary  capacity. 
Bidder  y.  Whitlock,  12  How.  208. 

A  party  who  receives  money  for  a  particu- 
lar purpose,  and  fails  to  discharge  the  trust, 
acts  in  a  fiduciary  capacity,  and  is  liable  to  ar- 
rest. Dubois  y.  Thompson,  25  How.  417 ;  S. 
C.  1  Daly,  309.  As,  where  he  receives  money 
for  the  purpose  of  purchasing  specific  stock 
and  does  not  use  it  for  the  benefit  of  the 
owner.  lb. 

Or  if  the  money  is  to  be  invested  in  goods. 
Noble  V.  PrescoU,  4  E.  D.  Smith,  139. 

Or  to  be  paid  directly  to  a  third  party. 
Burhana  v.  Cowey,  4  Sandf.  707. 

Where  money  has  been  received  in  a  fidu- 
cial y  capacity,  the  defendant  may  be  arrested, 
although  the  action  seeks  for  equitable  relief 
against  the  transferees  of  the  trust  fund. 
Chaim  v.  Coffin,  17  Abb.  441. 

After  a  decision  of  the  court  directing  a 
judgment  for  money,  on  the  ground  that  it 
was  received  in  a  fiduciary  capacity,  the  court 
will  not  vacate  an  order  of  arrest  granted  on 
the  same  ground.  lb. 

d.  Money  reoeived  for  sale6.-^Where 

money  is  received  for  goods  or  property  sold 
under  an  agreement  to  account  for  the  net 
proceeds,  after  deducting  charges  and  com- 
missions, is  money  received  in  a  fiduciary  ca- 
pacity, and  renders  the  party  liable  to  arrest 
for  relaininff  or  misappropriating  it.  OsteU  v. 
Brough,24tEow,274.  SeeHaUy.McMahon^ 
10  Abb.  319.  Thus,  where  a  party  was  to 
sell  butter  on  commission.  Sehudderi,  Shiells, 
17  How.  420. 

Where  the  defendant  accepted  an  agency 
from  the  plaintiffe  to  deliver  trees  and  receive 
the  pay  therefor,  which  was  to  be  transmitted 
to  the  plaintiffs  by  drafts  on  New  York,  etc., 
the  defendant  received  the  money  and  then 
alleged  that  he  had  lost  it  b^  theft,  etc.,  and 
failed  to  pay  it  to  the  plaintiffs,  the  court 
held  tliat  he  was  liable  to  arrest,  for  there  was 
a  special  trust  reposed  in  him ',  he  had  no  dis- 
cretionary powers,  and  the  money  was  re- 
ceived in  a  fiduciary  capacity.  Frost  v. 
APCarger,  14  How.  131.  See  StoU  v.  King, 
8  id.  298. 

If  a  party  places  property  in  the  hands  of 
an  auctioneer,  to  be  sold  under  an  agreement 
that  all  over  a  certain  reserved  price  the 
auctioneer  is  to  retain  for  his  commission,  and 
on  a  sale  of  such  goods  the  auctioneer  failed 
to  account  for  the  reserved  price,  he  is  liable 
to  arrest.  Bcuret  v.  Grade,  34  Barb.  20 ;  HoJr 
brook  V.  Homer^^  How.  86 ;  S.  C.  1  Code  R. 
N.  S.  406. 


So,  where  the  defendant  was  employed  by 
the  plaintiff  to  sell  goods,  receive  the  pay 
therefor  and  account  for  the  same  weekly. 
Turner  v.  Thompsm,  2  Abb.  444. 

And  where  the  defendant  was  employed  as 
a  peddler,  and  refused  to  account  for  the  pro- 
ceeds of  goods  sold.  Bidder  v.  Whitloeh,  12 
How.  208. 

Where  the  defendant  was  not  a  mere  agent 
to  sell  and  remit  proceeds,  but  was  to  take 
general  charge  of  a  ship  consizned  to  him, 
pay  all  expenses  connected  with  her,  sell  her, 
pay  expenses  of  the  sale,  and  then  account  for 
the  balance,  aft»r  deducting  the  expenses  he 
had  incurred,  his  own  commissions,  and  a 
balance  of  account  which  the  plaintiffs  had 
previously  owed  him,  the  court  held  that  he 
was  not  liable  to  arrest,  for  the  plaintiffs 
meant  to  trust  him  as  a  debtor  rather  than  an 
agent,  and  to  trust  to  his  responsibility.  For 
'*if  credit  was  thus  giv<$n  to  him,  he  would 
not  be  within  the  meaning  of  the  179th  sec- 
tion of  the  Code."  Goodrich  v.  Dunbar,  17 
Baib.  644. 

Where  goods  are  received  by  a  married 
woman  to  be  sold  on  commission,  and  she 
fails  to  account  therefor,  it  is  a  cause  of  action 
for  which  her  husband  may  be  held  to  bail 
Solomon  v.  Waas,  2  Hilt.  179. 

R.  consigned  to  D.  Jb  Co.,  a  quantity  of 
ashes,  upon  the  following  conditions :  D.  & 
Co.  were  to  advance  to  K.  the  cost  of  the 
ashes  and  were  then  to  consign  the  ashes  to 
responsible  parties  in  Ola.sgow,  for  sale  and 
returns.  They  also  B;uaranteed  the  faithful 
disposition  of  the  goods  and  returns  of  sales, 
with  whatever  balance  may  be  realized  over 
the  advances  made,  R.  bemg  responsible  to 
D.  &  Co.  for  any  deficiency.  D.  k  Co.  con- 
signed the  goods  to  A.  and  drew  upon  him  for 
the  amount  of  the  advances  they  had  made. 
Afterward,  A.  remitted  accounts  of  sales,  etc., 
showing  a  deficiency.  R.,  on  his  special  con- 
tract, pays  the  deficiency  to  D.  A/  Co.,  who 
fail  to  pay  the  same  to  A.  Held,  in  an  action 
therefor,  that  D.  k  Co.  were  not  acting  in  a 
fiduciary  capacity  and  could  not  be  arrested. 
Angus  v.  Dunscomb,  8  How.  14. 

€.  Misapplioationofftinds.— Wherea 

factor  mingles  the  funds  of  his  consignor  with 
his  own,  and  uses  them  in  his  business,  he  is 
liable  to  arrest  on  a  failure  to  pay  the  same  on 
demand.  Factors,  agents  and  brokers,  when 
acting  in  their  capacities  as  such,  are  acting  in 
a  fiduciary  capacity,  and  are  liable  to  arrest, 
as  well  as  all  other  persons  who  receive  and 
misapply  moneys  received  by  them  in  the 
course  of  their  fiduciary  relations.  Duguid  v. 
Edwards,  50  Barb.  288 ;  Rev'g  S.  C.  32  How. 
254. 

Where  drafts  were  received  to  be  used  in  a 
particular  way,  and  the  defendants  transferred 
them  contrary  to  instructions,  for  such  misap- 
propriation of  the  property  thev  were  held  to 
nail  to  the  amount  of  the  securities  transferred. 
Wolfe  V.  Brouwer,  5  Rob.  601. 

Where  the  defendants  receive  a  commission 
to  guarantee  the  sales  made  by  them  as  aue* 
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tioneers,  they  become  sureties,  and  the  fidu- 
ciary character  does  not  exist,  if  at  all,  until 
the  receipt  of  moneys  which  he  has  obligated 
himself  to  pay.  Under  such  an  arrangement, 
the  defendants  mav  mingle  the  money  paid 
with  their  o?m,  and  they  become  the  general 
debtors  of  the  plaintiff.  SuUon  v.  De  Camp, 
4  Abb.  N.  S.  483.  See  Duguid  ▼.  Edwards, 
50  Barb.  288. 

The  complaint  in  an  action  alleeed  an  em- 
ployment of  the  defendant  as  broker  for  the 
plaintiff,  to  buy  and  sell  gold  coin,  etc. ;  that 
the  plaintiff  deposited  a  large  amount  of  money 
with  the  defendant,  as  security  against  loss  to 
him  in  such  transactions ;  that  after  certain 
purchases  and  sales,  there  was  a  large  amount 
due  to  the  plaintiff  on  the  account,  which  was 
demanded  of  the  defendant,  and  payment  re- 
fused. Held,  that  such  funds  were  to  be  used 
only  in  plaintiff's  business,  and  that  defend- 
ant was  liable  to  arrest.  Clark  y.  Pinckney, 
50  Barb.  226. 

Where  B.  sold  goods  for  A.  and  took  notes 
therefor,  which  were  guaranteed  by  C,  under 
the  agreement  that  0.  should  receive,  collect, 
and  otherwise  dispose  of  the  same  for  A.,  it 
was  held  that  C.  received  the  notes  and 
moneys  thereon  in  a  fiduciary  capacity,  and 
upon  using  the  same  to  pay  his  own  debts, 
was  liable  to  arrest.  Gluxine  v.  Coffin,  17 
Abb.  441.  Where  one  of  several  partners  re- 
ceives money  to  invest  for  the  joint  benefit  of 
the  whole,  although  he  misapplies  the  funds, 
he  cannot  be  arrested  at  the  suit  of  his  co- 
partners. The  nature  of  the  relation  between 
partners  forbids  it.  Smith  v.  SmaU,  54  Barb. 
223.    See  note  Y,  subd.  h,po8t, 

/.  Insolvent  banker. — ^The  defendant, 
a  banker,  was  acting  under  an  agreement 
with  the  plaintiffs,  by  which  it  was  his  duty 
to  collect  drafts  remitted  to  him'  by  them, 
and  pay  interest  on  any  balance  which  might 
be  in  his  hands,  and  which  gave  him  the 
right  to  use  such  balance  in^  his  business,  sub- 
ject to  their  order.  Defendant  received 
plaintiffs'  draft  on  the  15th,  collected  it  on  the 
24th,  and  used  the  money ;  on  the  morning  of 
that  day  he  avowed  his  mtention  to  suspend, 
and  did  so  soon  afler  the  draft  was  colleoted. 
It  was  held  that  defendant  did  not  receive  the 
money  in  a  fiduciary  capacity,  nor  was  he 
guilty  of  fraud  in  collecting  and  using  the 
money ;  nor  did  he  convert  it  "  wrongfully  " 
within  the  meaning  of  the  Code,  and  that  he 
could  not  be  arrested  and  held  to  bail.  Bus- 
sing y.  Thompson,  15  How.  97;  S.  0.  6 
Du^r,  696. 

g-  Oflacer  of  a  corporation,— Where 

the  plaintiff  is  a  stockholder  in  a  corporation, 
and  has  sustained  damage  by  reason  of  the 
fraudulent  and  illegal  sale  of  the  property  of 
the  company  by  the  officers  thereof,  such  offi- 
cers may  be  arrested  and  held  to  bail  in  an 
action  for  such  damage.  Crook  v.  Jewett,  12 
How.  19. 

*.  Excuse  for  non-payment,— One 


who  receives  money  for  a  specific  purpose, 
cannot  refuse  to  return  it  to  the  one  from 
whom  he  received  it,  because  such  one  has 
made  an  agreement  to  have  the  money  paid  to 
a  third  party  on  the  performance  of  certain 
conditions.  *  If  he  does  so  refuse,  he  is  liable 
to  arrest  I  Schadle  v.  Chase,  16  How.  413. 

Nor  can  a  party  refuse  to  return  money  so 
received,  on  the  ground  that  a  third  party  has 
interposed  some  claim  to  it.  On  such  refusal 
the  plaintiff  will  be  entitled  to  an  order  of  ar- 
rest. Gross  v.  Graves,  2  Rob.  707;  S.  C.  19 
Abb.  95. 

The  defendant  was  general  guardian  of  the 
plaintiff,  and  on  his  coming  .of  age  the  plaintiff 
executed  to  the  defendant  a  power  of  attor- 
ney to  receive  and  collect  the  moneys  which 
had  previously  been  subject  to  his  author- 
ity as  guardian,  and  he  did  receive  them  and 
use  them.  For  a  failure  to  pay  the  same  on 
demand,  he  was  arrested ;  held,  that  the  order 
of  arrest  was  properly  granted,  and  that  a 
clause  in  a  letter  written  by  the  plaintiff,  af- 
ter his  majority,  to  the  effect  that  if  the  de- 
fendant wanted  to  use  any  of  the  money  he 
was  at  liberty  to  do  so,  was  no  excuse  for  a 
failure  to  pay  them  over  when  requested. 
Wheelock  v.  Stewart,  28  How.  89. 

Where  a  cause  of  action  was  shown  which 
authorized  the  arrest  of  the  defendant  for  the 
retention  of  moneys,  a  part  of  which  defend- 
ant claimed  was  due  to  him  as  salary,  etc., 
the  plaintiffs  having  discharged  him  before 
'the  end  of  the  year,  and  as  it  appeared  by  the 
affidavits  that  there  was  sufficient  evidence 
to  submit  the  question  to  the  jury  whether 
defendant  had  been  so  discharged,  it  was 
held  to  be  a  sufficient  reason  to  reduce  the 
amount  of  bail  by  the  amount  of  such  salary; 
but  in  such  a  case  the  court  will  not  discharge 
the  order  of  arrest  unless  the  affidavits  clearly 
show  a  state  of  facts,  such  as  would  war- 
rant a  nonsuit  at  the  trial,  or  a  direction  to 
the  jury  to  find  tor  the  defendant.  LorUlard 
Fire  Insurance  Co,  v.  Meshural,  7  Rob.  308. 

The  validity  of  the  plaintiff's  reason  for 
withholding  the  money,  ought  not  to  be 
passed  upon  by  the  court  on  a  motion  to  dis- 
charge from  arrest.  Merritt  v.  Heckscher,  50 
Barb.  451 ;  BarreU  v.  Grade,  34  id.  20 ; 
Frost  V.  M'Carger,  14  How.  131. 

».  Arrest  not  barred. — The  arrest  of 

the  defendant  is  not  barred,  where  a  cause  of 
action  exists  for  the  retention  of  moneys  re- 
ceived in  a  fiduciary  capacity,  etc.,  on  the 
ground  that  the  plaintiff  has  accepted  notes 
therefor.  The  nature  of  the  cause  of  action 
is  not  changed  thereby,  and  after  the  dishonor 
of  the  notes  defendant  maybe  arrested.  Ship- 
man  V.  Shafer,  14  Abb.  449;  PettengUl  v. 
Mather,  12  Abb.  436.  See  34  Barb.  522; 
22  How.  30;  contra,  AlUance  Insurance  Co* 
V.  Cleveland,  14  How.  408.  See  note  I.  subd. 
a;  note  V.  subd.  i. 

j.  Public  officers.— See  l  R.  S.  85. 

k.  Partners. — See  subd.  e,  supra. 
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IV.  Subdivision  3. 


a.  The  intent.--This  snbdhrimoQ  of  the 
Beetion  has  been  oonstnied  to  mean  that  in 
order  to  warrant  an  arrest  under  it,  the  dis- 
posal of  the  property  most  haye  been  with  the 
intent  to  depnye  the  plaintiff  of  th^  benefit 
thereof,  or  with  the  intent  to  defeat'  the  pro- 
oess  of  the  law.  If  the  disposal  of  it  was  be- 
fore suit  brought,  it  must  haye  been  with  a 
view  to  defeat  expected  process.  Pike  y.  L,ent, 
4  Sandf.  650 ;  Boberts  y.  Eandd,  3  Sandf. 
710;  S.  0.  3  Code  R.  190;  5  How.  327 ;  9  N. 
N.  Leg.  Obs.  144. 

An  order  of  arrest  cannot  be  granted  on  the 
mere  showing  of  the  plaintiff  that  the  defend- 
ant has  remoyed  or  concealed  the  property; 
be  must  also  show  that  such  remoyal  or  con- 
oealment  was  with  the  intent  to  depriye  the 
plaintiff  of  it,  etc.  WcOeon  y.  MeGuire,  33 
How.  87 ;  S.  C.  2  Daly,  219.  The  ruling,  that 
in  an  action  for  the  recoyery  of  personal  prop- 
erty, the  defendant  might  be  arrested  without 
showing  that  the  remoyal  or  concealment  of 
the  property  was  done  with  intent,  etc.,  has 
been  oyerruled  by  the  cases  cited  aboye.  See 
Van  Neste  y.  Coiwver,  5  How.  148.  Thus,  if 
the  affidayits  show  that  before  the  commence- 
ment of  the  action,  the  defendant  had  so  dis- 
posed of  the  property  that  it  was  out  of  his 
power  to  deliyer  it,  the  order  of  arrest  should 
not  be  granted  under  the  third  subdiyision  of 
this  section.  Sherlock  y.  Sherlock^  7  Abb.  N. 
S.  22.  The  order  of  arrest  cannot  be  mnted 
before  proceedings  for  the  claim  anadeliy- 
ery  have  been  taken,  id.  (n.) ;  Pike  y.  Lent,  4 
Sandf.  650. 

In  an  action  to  i'ecoyer  the  possession  of 
personal  property,  the  proyisional  remedy  of 
an  arrest  is  only  applicable  to  the  party  hay- 
ing possession,  ana  cannot  be  had  i^inst  one 
who  has  absolutely  and  in  good  faith  parted 
with  the  possession  before  suit  brought ;  and 
the  only  exception,  as  to  the  possession  is, 
where  the  defendant  has  parted  with  it  with 
the  intent  to  derive  the  plaintiff  of  the  bene- 
fit of  it,  or  preyent  its  beinje  retaken.  Merrick 
y.  Suydam^  1  Code  R.  N.  S.  212. 

b.  Arrest  and  delivery.— The  plaintiff 

cannot  commence  his  action  and  hold  the  de- 


fendant to  bail,  and  afterward  haye  the  prop 
erty  deliyered  to  him.  Chappel  y.  Skinner,  6 
How.  338. 

e.  Form  of  the  order.-'There  is  bat 

one  form  of  order  of  arrest  prescribed  in  the 
Code  (§  183).  It  must  require  the  sheriff  to 
arrest  the  defendant  and  hold  him  to  bail,  and 
most  require  this  to  be  done  in  a  specified 
sum.  Tracy  y.  Veeder,  35  How.  209;  S.  0. 
50  Barb.  70,  sub  nom.  Tracy  y.  Griffin, 

But  it  has  been  hdd,  in  the  superior  court, 
that  the  order  need  not  specify  any  sum,  but 
may  require  an  undertaking  for  a  deliyery  of 
the  property  and  payment  of  the  recoyery, 
according  to  section  211.  Sherlock  r,  Sherlock, 
7  Abb.  N.  S.  22;  Eleton  y.  Potter,  9  Boew. 
636.  Which  latter  case  makes  the  distinction 
between  an  action  f<w  damages  for  wrongftilly 
detaining,  conyerting,  etc.,  and  an  action  for 
the  recoyery  of  possession,  in  the  former  of 
which  the  order  should  specify  the  amount  in 
which  the  defendant  is  to  be  held  to  bail.  See 
Tracy  y.  Veeder,  7  Abb.  N.  8.  23  (n). 

d.  When  to  issue.— The  order  of  arrest 
cannot  be  granted  in  an  action  of  repleyin  be- 
fore proceedings  of  claim  and  deliyery  haye 
been  taken.  Sherlock  y.  Sherlock,  7  Abb.  N. 
S.  22(n.);  ReVgS.  O.id, 

e.  Action  for  daniag3S. — An  action  for 

damages,  and  not  to  recoyer  specific  personal 
property,  will  not  sustain  an  order  of  arrest 
under  this  subdiyision  of  section  179.  Thus, 
in  an  action  for  wrongfully  taking,  carrying 
away,  etc.,  the  plaintiff's  horse,  and  the  relief 
demanded  is  a  judgment  for  fifteen  hundred 
dollars,  an  order  of  arrest  granted  under 
this  subdiyision  was  set  aside.  Seymour  y. 
Van  Curen,  18  How.  94. 

/.  The  detention.-— The  detention  or 
disposal  must  be  an  actttal,  not  a  fictitious 
or  constructiye  one,  and  the  property  must  be 
in  existence  and  in  the  possession  or  under 
the  control  of  the  defendants.  Eemin  y.  Nagle, 
1  Code  R.  N.  S.  219 ;  S.  C.  1  £.  D.  Smith, 
256,  sub  nom.  BenUer  y.  Nagel,  And  if  the 
disposal  was  in  the  ordinary  course  of  busi- 
ness* before  suit  commenced,  the  order  should 
not  be  granted.  lb. 


V.  Subdivision  4. 


a.  Obligations. — ^The  alleged  fraud  must 
be  directly  connected  with  the  debt  or  obli- 
gation incurred,  or  the  order  of  arrest  will 
not  be  sustained.  Oatley  y.  Lewin,  47  Barb. 
18 

Thus,  where  A.  contracted  to  conyey  real 
estate  to  B.  free  from  encumbrances,  and  B. 
advanced  81000  in  consideration  therefor, 
upon  A.  failing  to  deliyer  a  proper  oonyeyance, 
B.  brought  an  action  to  recoyer  the  81000  and 
attempted  to  haye  B.  held  to  bail,  on  the 
rround  that  at  the  time  he  contracted  to  sell, 
he  fraudulently  represented  that  he  owned 
the  real  estate,  whereas  his  wife  held  the 
title,  the  order  of  arrest  was  yacated,  the 


court  holding  that  as  B.  tendered  a  deed  from 
himself  and  his  wife  jointly,  and  as  it  was 
rejfUsed  solely  on  the  ground  that  the  prop- 
erty was  encumbered,  that  the  alleged  fraud 
did  not  in  an^  degree  tend  to  originate  or 
cause  such  obligation.  lb. 

".Debt"  and  "obligation"  haye  in  this  con 
nection  the  same  meaning.  Both  import  a 
contract  liability.  Debt  implies  a  sum  actual- 
ly owing,  and  obligation  includes  an  inchoate 
liability,  whose  fixed  character  is  yet  to  be 
determined,  but  which  might  be  sued  upon, 
eyen  if  unaccompanied  by  fraud.  MeCrovem 
y.  Payn,  32  Barb.  83 ;  Smith  v.  Corbiere,  3 
Bosw.  634 ;  Ely  y.  Steigler,  9  Abb.  N  S.  35. 
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But  it  WBH  held  in  one  Cfts6,  that  the  term 
obligation  was  intended  to  include  those  cases 
where  the  action  would  not  rest  upon  the  con- 
tract. CrandaU  ▼.  Bryan^  15  How.  48;  S.  0. 
5  Abb.  162. 

Thus,  it  was  held  that  false  representations 
as  to  the  responsibility  of  a  third  party  did 
not  create  a  "debt''  or  "obligalion"  within' 
the  meaning  of  this  section,  and  that  a  party 
could  not  Im  arrested  therefor.  SmUh  ▼  Cor- 
Ifiere,  3  Bosw.  634. 

b.  Allegations  of  fraud.— The  allega- 
tions in  an  application  for  an  order  of  arrest 
must  be  such  as  to  satisfy  the  judge  judicially; 
and  material  facts  may  be  stated  upon  infor- 
mation and  belief,  but  they  must  be  accom- 
panied by  statements  of  the  nature  and  sources 
of  information.  CrandttU  v.  Bryan,  15  How. 
48;  S.  G.  5  Abb.  162. 

Where  the  action  is  merely  for  the  deceit, 
or  is  brought  to  set  aside  the  contract  and  re- 
cover the  money  under  it,  the  plaintiff  is  en- 
titled to  the  order  of  arrest,  if  he  shows  in  his 
affidavits  a  good  cause  of  action,  and  the  de- 
fendant cannot  be  believed  on  4t  motion  to  set 
aside  the  order.  Blu  v.  Mumford,  47  Barb. 
629;  Merritt  v.  Hedatcher,  50  Barb.  451.  If 
false  representations  are  relied  upon  to  make 
out  a  case  of  fraud,  the  affidavits  must  raise  a 
reasonable  presumption  that  the  defendant 
knew  them  to  be  false ;  for  if  he  believed  them 
true,  he  was  not  guilty  of  frauds  Thus,  a 
constructive  fraud  will  not  sustain  an  order  of 
arrest,  and  an  actual  intent  ought  always  to 
be  required  to  sustain  an  order  of  arrest  where 
fraud  is  chai^d.  BircheU  v.  Straus,  8  Abb. 
53 ;  S.  C\  28  Barb.  293;  Claflin  v.  Frank,  8 
Abb.  412 ;  Gaffney  v.  Burton,  12  How.  516. 
As  to  the  facts  necessary  to  be  stated,  see 
Smith  V.  Jones,  4  Rob.  655. 

c.  Intent  to  defraud.— To  sustain  a 
charge  of  fraud,  there  must  be  evidence  that 
such  was  the  intent  of  the  party.  BircheU  v. 
Straus,  8  Abb.  53 ;  S.  C.  28  Barb.  292 ;  Claf- 
lin V.  Frank,  8  Abb.  412. 

A  purchaser  who  obtains  credit  by  false 
representations,  must  be  hM  to  intend  the 
Intimate  consequences  of  acts.  His  indent 
must  be  inferred  from  his  acts  and  declara- 
tions. If  the  plaintiffs  gave  him  credit  upon 
false  representations,  and  which  he  knew  to  be 
false,  the  law  will  not  permit  him  to  say  that 
he  did  not  mean  to  defraud  them  at  the  time. 
Whitcomb  v.  Salsman,  16  How.  535.  Thus, 
an  attempt  to  postpone  payment  for  a  week, 
and  suspending  two  days  thereafter,  was  held 
conclusive  evidence  of  intent  to  defraud.  Smith 
Y.  Frank,  2  Rob.  626. 

d.  Non-disclosure  of  insolvenoy.— 

The  fiMt  that  a  purchaser  conceals  his  insol- 
vency, does  not,  of  itself,  constitute  fraud. 
There  may  be  an  honest  purchase  of  goods  by 
one  who  knows  that  he  is  insolvent,  without 
ji  disclosure  of  the  fact.  The  true  point  of 
inquiry  in  such  a  case  is,  whether  the  conceal- 
ment was  made  with  a  preconceived  design 
not  to  pay  for  the  goods,  and  that  must  be 
solved  by  taking  into  consideration  all  the  at- 


tendant and  subsequent  circumstances  which 
will  tend  to  throw  light  upon  the  subject. 
NichoU  V.  Pinner,  18  N.  Y.  (4  Smith),  295; 
HaU  V.  Naylor,  id.  588;  Rev'g  S.  C.  6  Duer, 
71,  but  not  on  this  point. 

The  intention  to  defraud  does  not  necessarily 
follow  from  the  fact  that  a  man  in  good  credit 
goes  on  with  his  usual  business,  and  makes 
purchases  with  a  view  to  continue  such  busi- 
ness, after  the  fact  has  come  to  his  knowledge 
that  his  assets  are  insufficient  to  meet  his  lia- 
bilities. If  there  are  other  circumstances  of 
suspicion,  the  fact  of  the  non-disclosure  may 
be  considered.  Nichols  ▼.  Pinner,  18  N.  Y. 
(4  Smith),  295. 

ThttSy^where  a  purtf  was  accustomed  to 
buy  bills  of  exchange  for  cash,  of  the  plaintiff, 
but  on  the  eve  of  suspension  procurml  a  sale 
to  hunself  of  a  large  amount  on  credit,  with- 
out making  any  false  representations  as  to 
the  condition  of  his  affairs,  but  concealing  the 
fact  of  his  insolvency,  and  afterward  sold  the 
bills  so  procured,  in  the  market,  instead  of 
using  them  in  his  business  as  was  his  custom, 
held,  that  the  circumstances  together  war- 
ranted an  order  of  arrest.  Morrison  v.  Oamer, 
7  Abb.  425. 

Although  there  ma^^  have  been  a  longioourse 
of  dealing  between  the  parties  in  which  credit 
has  been  given,  but  no  relation  of  trust  or 
confidence  is  thereby  created  which  should 
require  the  purchaser,  as  a  legal  duty,  to  dis- 
close his  inability  to  pay  his  debts ;  while  lie 
continues  his  business  and  the  management 
of  his  affairs,  it  is  a  duty  which  is  "  binding 
in  conscience,  but  which  human  laws  do  not 
and  cannot  undertake  directly  to  enforce." 
MUcheU  V.  Worden,  20  Barb.  253. 

'  Where  there  was  a  sudden  embarrassment 
in  the  affairs  of  the  purchaser,  which  he  had 
reason  to  suppose  had  not  come  to  the  knowl- 
edge of  the  vendor,  was  not  the  failure  to 
disclose  such  fact  a  fraudulent  concealment, 
mieret  Nichols  v.  Pinner,  18  N.  Y.  (4 
Smith),  295. 

Where  no  inquiries  are  made,  and  the  vendee 
makes  no  false  statements,  nor  resorts  to  any 
artifice  to  mislead  the  vendor,  he  may  remain 
silent  as  to  his  pecuniary  condition  without 
being  guilty  of  a  fraud.  But  the  design  not 
to  pay  for  the  goods  may  be  inferred  from  the 
circumstances  of  the  sale  in  question,  and  idso 
other  contemporaneous  transactions  may  be 
considered.  Hennequin  v.  Naylor,  24  N.  Y. 
(10  Smith),  139 ;  Nichoh  v.  Michael,  23  N. 
Y.  (9  Smith),  264. 

e.  Obtaining^credit  by  fieJse  repre- 
sentations.— where  the  defendants  ob- 
tained a  loan  of  810,000  from  the  plaintiff,  on 
the  faith  of  a  representation  that  their  stock 
was  worth  820,000,  but  after  such  stock  had 
been  transferred  to  the  plaintiff,  and  ap- 
praised, it  ^as  found  to  be  worth  only  84,000, 
It  was  held,  on  a  motion  to  discharge  from 
arrest,  that  in  the  absence  of  definite  explana- 
tions as  to  the  deficiency  in  the  amount  of  the 
stock,  it  must  be  inferred  that  the  misrepre- 
sentation was  intenHonal  (see  subd.  c),  or 
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that  the  defendants  had  fraudulently  disposed 
of  a  portion  of  their  stock.  WUmerding  y. 
^ooney,  11  Abb.  283. 

Where  the  defendant  made  these  represent- 
ations, ''  1  am  perfectly  good  and  responsible 
for  all  the  goods  I  may  purchase ;  I  own,  in 
Jersey  City,  the  house  and  lots  in  which  I 
am  living,  which  I  value  at  between  five  and 
six  thousand,  and  I  consider  this  good  and 
sufficient  for  any  goods  I  may  buy;  I  also 
own  real  estate  m  Williamsburgh,  and  I  have 
other  property ;"  a  short  time  afterward,  and 
before  any  change  in  his  affiiirs  had  occurred, 
made  a  general  assignment  of  all  his  property, 
which  showed  about  double  the  amount  of 
indebtedness  to  the  amount  of  property  as- 
signed, the  court  held  that  this  exhibit 
showed  upon  its  face  that  the  representations 
were  false,  and  that  the  defendant  knew  thorn 
to  be  such.  SeuJder  ▼.  Barnes,  16  How.  534. 

In  order  to  discover  the  spirit  in  which  rep- 
resentations were  made,  evidence  of  purchases 
made  of  other  parties,  and  involving  similar 
acts  of  fraud,  is  admissible.  HaU  v.  Naulor, 
18  N.  Y.  (4  Smith),  588;  S.  C.  6  Duer,  71. 

So,  of  representations  as  to  the  purchaser's 
solvency  made  to  other  parties  by  the  de- 
fendant in  order  to  ph>cure  sales,  although 
the  issue  is  as  to  an  alleged  fraudulent  con- 
cealment. But  evidence  is  not  admissible  of 
statements  not  fraudulent,  though  false  as 
statements  made  to  a  creditor  to  allay  his 
fears  as  to  his  security.  lb. 

Where  a  party  obtained  credit  upon  the 
representation  that  he  "  was  good  and  able  to 
pay  all  that  he  should  contract  to  pay,''  it 
i4>peared  that  at  that  time  the  defenoant  was 
insolvent,  and  must  have  known  of  the  fact, 
and  he  was  held  liable  to  arrest  in  an  action 
brought  to  recover  the  debt  thus  contracted. 
Freeman  v.  Leland,  2  Abb.  479. 

A  deceitful  misrepresentation  regardiuff  the 
condition,  property,  and  responsibility  of  the 
purchaser,  or  a  representation  whereby  parties 
are  led  to  believe  that  they  are  parting  with 
their  goods  on  the  strength  of  more  than  one 
responsible  name,  are  sufficient  to  warrant 
the  arrest  of  the  defendant.  Warner  v.  D^ 
Baun,  1  £.  D.  Smith,  261. 

If  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt,  he  may  be  arrested  in  an 
action  therefor,  although  the  fraud  would  not 
avoid  the  sale.  WaUau  v.  Murphy,  22  How. 
414. 

In  case  where  fraudulent  representations 
have  been  made  to  obtain  credit,  the  affidavit 
on  the  application  should  show :  1.  The  facts 
constituting  the  cause  of  action.  2.  That  the 
defendant  requested  credit  for  goods,  stating 
when  and  where.  3.  That  for  the  purpose  of 
procuring  such  credit,  the  defendant  stated, 
etc.  4.  That  the  plaintiff  was  thereby  induced 
to,  and  did  sell  and  deliver  goods,  etc.,  to  the 
defendant  upon  credit,  etc.  5.  That  such 
statements  were  false  and  untrue,  to  the 
knowledge^  of  the  defendant,  and  that  he 
made  them  with  intent  to  defraud,  etc. 
Smith  V,  Jonfis,  4  Bob,  ^^b.  See  subds.  h 
and  c,  supra. 


/  Fratidtilent  representations  by 

agent. — The  principal  is  not  only  civilly  lia- 
ble for  the  acts  of  his  agent,  but  is  also  lia- 
ble to  arrest  in  case  of  fraudulent  representa 
tions  by  such  agent.  Smith  v.  Frank,  2  Rob. 
626. 

But  it  must  appear  that  the  prindpal  was 
personally  guilty  of  the  fraud,  either  by  auth- 
orizing the  false  statements,  or  by  subsequent- 
ly ratifying  the  act  of  his  agent  Claftin  v. 
Frank,  8  Abb.  412. 

Thus,  where  it  appeared  that  the  defendant 
had  made  a  representation  to  his  agent,  that 
he  "  was  doing  a  safe  business,"  and  that  it 
*'  would  be  safe  and  prudent  for  the  plaint- 
iffb  to  deal  with  him,"  it  was  hdd  that  such 
fact  warranted  the  inference  that  the  agent 
was  authorized  to  make  such  statements  in 
order  to  secure  patronage,  and  that  the  prin- 
cipal was  liable  to  arrest.  Smith  v.  Frank,  2 
Rob.  626.  See  Sharp  v.  Mayor,  etc,,  of  New 
York,  40  Barb.  256. 

g.  Falsely  representing  ability  of 

third  party. — In  an  action  to  recover  dam- 
ages for  fraudulent  representations  regarding 
the  responsibility  of  a  third  party,  i^ereby 
the  plaintiff  has  suffered  by  reason  of  giving 
such  party  credit,  the  defendant  may  be  ar- 
rested upon  proof  of  the  cause  of  action. 
Formerly,  an  arrest  could  be  made  in  an  ac- 
tion for  fraud,  only  under  subdivision  1  of 
this  section ;  that  is,  where  the  defendant  was 
either  a  non-resident,  or  was  shown  to  be  about 
to  depart  from  the  State ;  but  the  amendment 
of  1863,  which  added  the  last  clause  to  sub- 
division 4,  changed  the  rule  to  that  above  star 
ted.  HazUU  v.  Gm,  19  Abb.  353 ;  S.  G.  4 
Rob.  627.  And  see  Snwth  v.  CorbieTe^  3  Bosw. 
634. 

h.  Partners. — If  one  of  several  partners 
is  guilty  of  a  fraud  in  contracting  a  debt  for 
the  benefit  of  the  partnership,  in  an  action 
to  recover  such  debt  all  the  partners  may 
be  arrested.  Coman  r,  Beese,  21  How.  114; 
Townsend  v.  Bogart,  11  Abb.  355.  In  an 
action  in  the  nature  of  an  action  on  the  case, 
againstpartners  for  obtaining  goods  from  the 
pTaintiff^by  fraud,  a  partner  who  did  not  pai^ 
ticipate  personally  in  the  fraud,  is  liable  to  ar- 
rest as  well  as  those  who  did.  id.  In  the  case 
of  National  Bank  of  the  CommontoecUth  v .  Tem- 
ple, 39  How.  432,  it  was  held,  that  in  an  action 
against  co-partners  to  recover  a  debt  fraudu- 
lently contracted  by  one  partner,  all  the  part- 
ners could  not  be  arrested ;  but  if  the  action 
was  for  damages  for  the  fraud,  perhaps  all 
might  be  arrested,  but  quere  t  39  How.  432. 
Where  goods  are  obtained  for  the  use  of  the 
firm,  by  means  of  the  fraud  of  one  of  its  mem- 
bers, the  other  partner,  by  receiving  and  par- 
ticipating in  the  use  of  the  goods,  will  be  held 
to  have  adopted  the  fraudulent  act  of  the  one 
who  obtained  them,  and  will  be  placed  in  the 
same  situation  in  reference  to  the  rights  oQ 
the  vendors  of  the  goods.  Hawkins  v.  Ap 
pleby,  2  Sandf.  421.  See  Anonymom,  6  Abb. 
319  (n.) 

But  the  contrary  doctrine  has  been  held 
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that  in  the  absence  of  proof  that  the  other 
partners  knew  of  the  firaud,  only  the  one  who 
was  actually  guilty  of  it  could  be  arrested. 
Hanover  Company  y.  ShMon^  9  Abb.  240; 
Wetmore  v.  Early  id.  58  (n.)  • 

An  agent  of  the  plaintiff  paid  to  the  firm 
in  which  the  defendant  M.  was  a  partner,  a 
sum  of  money ;  the  plaintiff  had  previously 
requested  the  firm  to  remit  the  money  to  him 
as  soon  as  received.  They  remitted  a  bill  on 
a  branch  of  their  house,  which  accepted  and 
delivered  the  same  to  the  plaintiff,  before  the 
maturity  of  the  bill.  The  defendants  failed, 
and  the  court  held^  that  M.  was  liable  to  ar- 
rest in  an  action  to  recover  the  money.  BuU 
V.  MeUisSy  9  Abb.  58. 

Where  one  of  two  joint  debtors  was  guilty 
of  deceit  in  inducing  the  plaintiff  to  accept 
his  check,  post  dated,  and  indorsed  by  the 
other,  it  was  held^  that  the  maker  of  the 
check  could  not  be  arrested  in  an  action 
thereon  against  both.  Woodruff  v.  ValenHney 
19  Abb.  93. 

A  partner  cannot  arrest  his  co-partner. 
Smith  V.  SmdUy  54  Barb.  223.  After  a  part- 
nership was  dissolved,  one  of  the  partners 
brought  an  equitable  action  for  an  account- 
ing; it  was  held  that  the  other  party  might 
be  arrested  on  proper  proof.  Short  v.  Barry ^ 
39  How.  315. 

t.  Changing  the  nature  of  the  con- 
tract.— The  acceptance  of  the  defendant's 
draft  or  note  does  not  so  change  the  nature 
of  the  contract  that  the  defendant  may  not 
be  arrested  for  the  fraud,  if  the  draft  or  note 
is  dishonored.  Murphy  v.  Fernandez,  10 
Bosw  665;  Harding  v.  Shannon,  20  How. 
25.  See  note  I,  subd.  a,  supra.  See  Hancock 
V.  Palmer,  17  Abb.  335. 
•  Where  an  agent  had  received  money  belong- 
ing to  his  principal,  and  had  become  liable  to 
arrest  in  an  action  therefor,  it  was  held  that, 
upon  a  settlement  between  the  parties,  in 
which  the  plaintiff  received  the  check  and  ac- 
ceptance of  the  defendant,  payable  at  a  future 
day,  for  the  amount  due,  the  character  of  the 
liability  was  changed  and  the  defendant  could 
not  be  arrested.  Alliance  Insurance  Qom- 
pany  of  Philadelphia  v.  Cleveland,  14  How. 
408.  See.  Shipman  v.  Shaver,  14  Abb.  449, 
contra. 

So,  where  an  obligation  has  been  incurred 
which  renders  a  party  liable  to  arrest,  yet  if 
the  party  aggrieved,  after  the  discovery  of  the 
fraud,  .settles  the  original  debt  or  obligation 
by  ei^ring  into  a  new  contract  upon  different 
terms  and  upon  additional  consideration, 
the  defendant  cannot  be  held  to  bail.  Mer- 
chants* Bank  of  New  Haven  v.  Dwight,  13 
How.  366;  S.  0.  6  Duer,  659. 

The  inquisition  preliminary  to  the  issuing  of 
a  writ  of  extent  Qinder  the  Knglish  practice), 
does  not  change  the  nature  of  the  claim  so  as 
to  prevent  the  arrest  of  the  defendant.  Peel  v. 
Elliot,  28  Barb.  200;  S.  C.  7  Abb.  433;  16 
How.  485.    See  note  III,  subd.  t. 

i-  Causeof  action  merged.— The  cause 

of  action  is  not  necessarily  merged  in  the 


judgment,  and  an  order  of  arrest  cannot  be 
vacated  because  an  action  has  heretofore  been 
commenced  in  another  state,  where  the  plaint- 
iff might  have  availed  himself  of  the  remedy 
of  arrest,  etc.,  and  where  the  decree  of  the 
foreign  court  shows  that  it  was  for  fraud,  etc., 
yet  the  plaintiff  is  not  thereby  concluded,  but 
may  rely  on  the  original  cause  of  action.  Ar- 
thurton  v.  DaUey,  §d  How.  311 ;  (rreenbaum 
V.  Stein,  2  Daly,  223,  225.  See  14  Abb.  451 
(n.) 

Where  fraud  was  used  to  secure  a  purchase 
of  goods  on  credit,  a  recovery  of  a  judgment  in 
another  state  for  their  price  does  not  bar  an 
action  for  the  deceit;  and  so,  in  an  actioA 
upon  such  a  judgment,  the  defendant  may  be 
arrested  on  the  ground  that  he  was  guilty  of 
fraud  in  contracting  the  debt,  etc.  Greenbaum 
V.  Stein,  2  Daly,  2^,  where  the  decisions  are 
reviewed ;  Wa$ufer  v.  De  Baum,  1  Code  R. 
N.  S.  280;  S.  C.  1  £.  D.  Smith,  261. 

In  MaUory  y.  Leach,  23  How.  507 ;  S.  C. 
14  Abb.  44^  (n.),  the  supreme  court  hdd 
that  in  such  a  case  the  original  cause  of 
action  was  merged  and  extinguished  by  the 
judgment,  and  that  the  defendant  could  not' 
be  arrested  in  an  action  on  such  judgment. 
And  see  (Goodrich  v.  Dunbar,  17  Barb.  644 ; 
McBuU  V.  Hirs<^,  4  Abb.  441. 

k.  Cases  of  fraud. — The  4th  subdivision 
of  section  179  does  not  apply  to  a  case  where 
the  proceeding  is  in  equity  to  set  aside  a  con- 
veyance or  assignment  of  personal  property. 
Fassettr.  Tailmadge,  37  Barb.  436;  S.  C.  14 
Abb.  188 ;  23  How.  244.  But,  see  Short  v. 
Barry,  39  How.  315.  Deceit,  or  fraudulent 
representations,  accom^nied  by  damage,  con- 
stitutes a  good  ground  of  action  in  respect  to 
a  sale  of  real  as  well  as  personal  property. 
CrandaU  v.  Bryan,  15  How.  48;  S.  G.  5 
Abb.  162. 

An  action  was  brought  to  recover  91000 
money  loaned,  for  which  the  plaintiff  had 
taken  as  security  the  note  of  the  defendant 
and  eleven  receipts  for  eleven  monthly  pay- 
ments of  £15  each,  signed  by  defendant's 
wife,  who  was  receiving  that  sum  monthly 
firom  England  in  her  own  name.  The  defend- 
ant directed  those  through  whom  the  money 
came,  not  to  pay  the  money  to  the  plaintiff, 
and  proceeded  to  draw  out  the  same  himself 
as  they  became  due.  It  was  held  that  he  was 
not  liable  to  arrest.  Isaacs  v.  Qorham,  1 
Hilt.  479.  As  to  fraudulent  disposal  of  prop- 
erty, see  McButt  v.  Hirsch,  4  Abb.  441. 

Defendant  agreed  to  pay  cash  for  cattle,  and 
while  consulting  with  the  plaintiff,  his  agent 
drove  them  awav  and  had  them  slaughtered 
the  same  day.  The  plaintiff  was  then  induced 
to  accept  a  draft  which  he  was  assured  would 
be  honored,  but  which  proved  worthless ;  the 
court  held  it  to  be  a  scheme  of  firaud,  and  re- 
fused to  vacate  an  order  of  arrest.  Harding 
V.  Shannon,  20  How.  25.  See  Wallace  v. 
Murphy,  22  id.  414. 

If  a  party  procures  money  on  the  represen- 
tation that  he  will  apply  it  to  a  specific  use, 
which  he  fSuls  to  do,  but  uaea  it  tor  another 
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pnrpofle,  he  has  been  gnflfy  of  fraiid  and  is 
liable  to  arrest.  LoveU  y.  MarUn,  11  Abb. 
126. 


2.  Eqtlitable  actioil.— An  order  of  ar- 
rest may  be  issued  in  an  equitable  action. 
Short  T.  Bony,  39  How.  315. 


VI.  Subdivision  5. 


a.  FratLdulent  disposal  of  property. 

A  party  who  is  about  to  chang;e  his  residence 
from  one  State  to  another,  making  no  secret 
of  his  intention,  and  who,  as  &r  as  it  appears, 
is  not  unable  to  pay  his  debts,  will  not  be 
Jield  to  have  made  a  fraudulent  disposal  of  his 
property,  although  in  preparing  tor  his  de- 
parture he  has  disposed  of  some  at  less  than 
Its  Talue.  Flour  City  National  Bank  of 
BochesUr  ▼.  Hall,  33  How.  1. 

Where  one  of  the  defendants  admitted  that 
they  (the  defendants)  had  transferred  the 
property  in  dispute  to  another  firm,  simply 
for  the  purpose  of  keeping  their  stock  out  of 
the  hands  of  their  creditors,  that  it  was  really 
the  same  as  if  the  defendants  were  still  in  pos- 
session, this  was  Md  sufficient  to  sustain  an 
order  Of  arrest  on  the  ground  of  fraudulent 
disposal  of  property.  PJnUips  ▼.  Benedict,  33 
Barb.  655 ;  S.  C.  12  Abb.  355 ;  20  How.  265. 

On  an  application  for  an  ordei*  of  arrest  on 
the  ground  of  a  fraudulent  disposal  of  prop- 
erty, it  is  for  the  iudee,  to  whom  the  applica- 
tion is  made,  to  decide  whether  the  evidence 
ofiered  is  sufficient  to  sustain  the  charge, 
which  should  be  legal  evidence,  such  as  would 
tend  to  convict  the  defendant  of  the  charge. 
Courier  Y.McNamaray  9  How.  255^;  Cran£M 
T.  Bryan,  15  How.  48;  S.  0.  5  Abb.  162. 
See  Brodshf  v.  Ihms,  25  How.  471 ;  S.  G. 
16  id.  251.  Thus,  the  defendant  declared  his 
intention  of  going  to*Oalifomia;  said  he  had 
91>000,  but  the  plaintiffli  should' not  have  a 
cent  of  it ;  held,  sufficient  to  sustain  the  order, 
id.  See,  also,  Haihom  v.  Hall,  4  Abb.  227 ; 
McBuUv,  Hirseh,  id.  441. 

The  offense  of  disposing  of  property  with 
intend  to  defraud  creditor,  cannot  be  com- 
mitted in  a  foreign  country,  between  for- 
eigners, so  as  to  bring  the  case  within  the 
provisions  of  the  Code,  and  render  the  de- 
fendant liable  to  arrest  here.  Blason  v.  Bruno, 
21  How.  112;  S.  G.  33  Barb.  520;  12  Abb. 
265. 

An  order  of  arrest  was  granted  in  an  equita- 
ble action,  for  an  accounting  on  the  ground  of 
fraudulent  disposal  of  property.  Short  v. 
Barry,  39  How.  315. 

h.  Fraudulent  intent.— Where  there  is 
a  change  of  a  disposal  of  property  with  intent 
to  defraud  creditors,  proof  of  an  actttai  intent 
to  defraud  is  requisite  to  sustain  the  order. 
Pacific  Mutual  Insurance  Co,y.  Machado,  16 
Abb.  451 ;  CaldwdPs  Case,  13  Abb.  405 ;  S. 
G.  35  Barb.  444,  sub  nom.  People  ex  reZ.  Ccddr 
wU  V.  KeUy ;  Krauth  y.  Viai,  10  Abb.  139. 


Constructive  Arand  should  never  be  held 
sufficient  to  subject  the  defendant  to  impris- 
onment, as  an  omission  in  an  assignment  of 
certain  schedules,  etc.  Birehdl  v.  Stranss,  28 
Barb.  293;  S.  C.  8  Abb.  53.  Or,  where  an 
assignment  of  all  a  debtor's  property  for  the 
purpose  of  paying  a  particular  debt,  contained 
no  provision  for  the  application  of  a  possible 
surplus.  Spies  v.  Joel,  1  Duer,  669.  See  note 
IV.  Bubd.  a,  and  cases  dted  under  subd.  a, 
supra. 

c.  Arrest  of  female.— A  woman  may  be 
arrested  for  a  willful  imury  to  person,  charac- 
ter or  property,  ana  judgment  recovered 
against  her  for  cUbnages  lor  such  misconduct. 
Baldwin  v.  Kimmd,  1  Rob.  109;  S.  C.  16 
Abb.  353.  But  a  married  woman  has  been  held 
to  be  exempt  from  arrest  in  all  cases.  Anony- 
mous,  8  How.  134 ;  S.  G.  1  Duer,  613.  And 
see  Solomon  v.  Waas,  2  Hilt.  179.  A  mar- 
ried woman  cannot  be  arrested  for  assault  and 
battery.  Schaus  Y.Putcsher,  25  How.  463;  S. 
C.  16  Abb.  353  (n.)  Although  a  female 
fraudulently  contracted  the  debt  for  which 
the  action  is  brought,  she  cannot  be  arrested 
therein.  WTieeler  v.  HartweU,  4  Bosw.  684.  A 
female  cannot  be  arrested  for  the  detention  or 
conversion  of  property.  She  can  only  be 
held  to  bail  for  a  wil(ful  ii^ry  to  property. 
Thus,  the  concealment  and  removal  of  a  piano 
by  a  female  is  not  sufficient  ground  for  her 
arrest.  IVaey  v.  Leland,  2  Sandf  729 ;  S.  G. 
3  Code  R.  47.  See  Solomon  v.  Waas,  2  Hilt. 
179,  and  Starr  v.  Kent,  2  Code  R.  30.  Where 
a  female  defendant  assisted  in  taking  from  the 
owner,  and  converting  into  money,  and  fleeing 
the  country  therewith,  certain  shares  of  stock 
with  coupons  attached,  it  was  held  to  be  an 
injury,  and  a  willful  injury  to  property,  for 
which  she  might  be  arrested  and  held  to  bail. 
Northern  BaUway  Go.  of  France  v.  Carpenr- 
tier^  3  Abb.  259 ;  S.  C.  13  How.  222.  See  note 
III,  subd.  a.  As  to  whether  a  woman's  hus- 
band may  be  arrested  for  her  wrong,  see  Sol- 
omon V.  Waas,  2  Hilt.  179,  which  holds  that 
he  may  be,  and  contra.  Anonymous,  8  How. 
134;  S.C.I  Duer,  613. 

d.  Partners. '^  An  order  of  arrest  was 
I4>plied  for  by  the  plaintiff  against  the  defend- 
ant, who  was  his  partner,  on  the  ground  that 
the  defendant  had  fraudulently  disposed  of 
the  stock  of  goods  belonging  to  the  firm. 
Dalt,  J.,  refused  to  grant  the  order,  holding 
that  the  action  was  not  maintainable.  Gary  v. 
WiUiams,  1  Duer,  667.  See  Smith  v.  SmaU, 
54  Barb.  223,  and  note  Y.  subd.  h,  infra. 


VII.  General  Notes. 


a.  Party  shotild  be  arrested  only 

once. — The  general    rule  is,  that  no  man 
shall  be  twice  arrested  for  the  same  WMlss  of 


action.  But  where  a  party  has  two  remedies, 
as  one  on  the  contract  and  one  for  the  tort,  if 
he  commences  an  action  on  the  contract,  he 
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ilia  J  discontinae  and  bring  one  for  the  wrong, 
iiut  if  either  proceeds  to  judgment,  it  will  be 
a  bar  to  the  other  The  rule  is  a  safe  ^d 
reasonable  one,  that  where  a  defendant  has 
been  dischai^ged  from  imprisonment,  under  an 
order  of  arrest,  by  due  course  of  law,  he 
should  not  be  re-arrested  and  imprisoned  a 
second  time  f<(|r  the  same  cause,  though  in  a 
different  form  of  action.  Wright  r,  BiUermcm^ 
4  Rob.  704;  S.  G.  1  Abb.  N.  S.  428;  People 
ex  rd,  muerman  t.  KeUy,  1  Abb.  N.  S.  432. 
After  a  party  has  been  arrested  in  a  civil  ac- 
tion under  the  Code,  and  discharged  there- 
from, the  plaintiff  cannot,  by  changing  the 
form  of  action,  obtain  his  arrest  under  the  act 
of  1831.  Matter  ofJohnsaHy  7  Rob.  269.  A 
defendant  cannot  be  twice  arrested  by  process 
out  of  different  courts  for  the  same  cause  of 
action,  even  under  a  plea  of  necessity  of  bring- 
ing a  joint  action  in  one  case  in  the  district 
court  of  the  United  States,  as  the  only  way 
of  obtaining  jurisdiction  oyer  a  co-defendant. 
It  seems  that  proof  of  arrest  upon  process 
issued  out  of  one  court  is  sufficient  ground  to 
discharge  the  defendant  from  the  second 
arrest.  But  is  not  the  plaintiff  entitled  to  an 
eiectum  as  to  which  process  he  will  hold  the 
defendant  on  ?  A  better  practice,  however,  is 
to  reduce  the  bail  to  a  mere  nominal  amount 
in  one  case  similar  to  the  filing  of  common 
bail  under  the  former  system.  Hernandez  v. 
CamoheH,  10  How.  433 ;  S.  0.  4  Duer,  642. 

Although  a  ptftv  cannot  be  twice  arrested 
by  process  out  of  different  courts,  yet  the 
rule  is  not  applicable  where  the  first  process 
is  absolutely  void  by  reason  of  want  of  au- 
thority in  the  officer  who  granted  it.  Schadle 
V.  Chase^  16  How.  413. 

Where  a  party  has  been  dischaiged  from 
arrest  because  of  insufficiency  of  the  affidavits^ 
he  should  not  be  again  arrested  in  the  same 
action.  Enoch  v.  Ernst,  21  How.  96 ;  Wright 
V.  Bitterman,  4  Rob.  704 ;  S.  0.  1  Abb.  N.  S. 
428. 

6.  Waiver  of  provisional  remedy.— 

Where  a  plaintiff  had  two  causes  of  action, 
for  only  one  of  which  the  defendant  could  be 
arrested,  the  court  held,  that  by  uniting  them 
in  the  same  action  he  had  waived  the  remedy 
by  arrest;  such  causes  of  action  may  l>e 
joined,  but  if  the  party  wishes  to  have  the 
defendant  arrested  he  must  bring  separate 
actions.  Lambert  v.  Snow,  2  Hilt.  501 ;  S.  C. 
9  Abb.  91 ;  17  How.  617. 

Thus,  where  one  cause  of  action  was  money 
received  in  a  fiduciary  capacity,  and  the  other 
a  balance  due  on  a  partnership  account  after 
dissolution,  the  order  of  arrest  was  set  aside, 
as  such  order  ''  must  relate  to  the  whole  case 
presented  and  not  to  a  part  of  it."  id.  Mo- 
Govern  v.  Payn,  32  Barb.  83. 

c.  Complaint  and  affidavit  incon- 
sistent.— ^An  order  of  arrest,  in  an  action  on 
contract,  may  be  granted  upon  facts  entirely 
independent  of  those  necessary  to  be  stated  in 
the  complaint.  See  Corwin  v.  Freeland,  6  N. 
Y.  (2  Seld.),  560;  Rcv'g  S.  C.  6  How.  241 ; 
Lambert  v.  Snow,  supra.    Yet  W  order  of 
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arrest  should  not  be  granted  in  an  action  on 
contract,  where  the  statements  in  the  com- 
plaint are  inconsistent  with  material  allega- 
tions contained  in  the  affidavits  upon  which 
the  application  for  the  order  is  founded. 
Wicker  v.  Harmon,  21  How,  462;  S.  0.  12 
Abb.  476,  sub  nom.  Wickes  v.  Harmon; 
SteUe  V.  Palmer,  7  id.  181. 

d.  Execution  against  the  person.— 

In  order  to  show  that  a  party  is  liable  to  ar- 
rest on  execution,  there  are  two  courses  which 
may  be  pursued  ;  an  order  of  arrest  may  be 
procurea,  or  the  facts  which  would  authorize 
the  arrest  may  be  embodied  in  the  oleadings 
and  record.  Cortoin  v.  Freeland,  6  N.  Y.  (2 
Seld.),  560 ;  Rev'g  S.  G.  6  How.  241.  See 
Cheney  v.  QarbuU,  5  id.  467. 

In  a  case  which  comes  under  the  fourth  or 
fifth  subdivisions  of  section  179,  if  the  plaintiff 
wishes  to  avail  himself  of  the  execution 
against  the  person,  he  must  cause  the  defend- 
ant to  be  arrested  before  judgment.  Lee  v. 
EUas,  1  Code  R.  N.  S.  116.  See,  also. 
Barker  y.  BusseU^  id.  57 ;  modifying  S.  G. 
id.  5. 

e.  When  cause  of  arrest  arises.— 

All  the  causes  of  arrest  enumerated  in  section 
179,  may  exist  at  the  time  the  action  is  com- 
menced ;  the  causes  mentioned  in  subdivisions 
1,  2  and  4  must,  of  necessity,  exist  at  that 
time,  and  if  the  cause  of  arrest  under  subdi- 
vision 5  occurs  after  action  and  complaint,  the 
plaintiff  has  ample  remedjr  under  the  statute 
of  1831  to  abolish  imprisonment  for  debt. 
Cortoin  v.  Freeland,  6  How.  241 :  Rev'd,  but 
not  on  this  point,  6  N.  Y.  (2  Seld.)  560. 

/.  Insane  prisoner. — ^There  is  no  author- 
ity, under  the  laws  of  this  State,  for  discharg- 
ing an  insane  prisoner,  except  in  the  <'  act  to 
organize  the  State  lunatic  asylum"  (Laws  of 
1842,  ch.  235,  ^  32),  which  provides  for  the 
removal  of  sucn  persons  from  the  iail  to  the 
asylum,  by  order  of  the  -first  judge  of  the 
county,  there  to  remain  until  restored,  when 
he  may  be  further  prosecuted.  But  where  a 
judge,  under  color  of  that  provision,  made  an 
order  which  was  a  general  discharge,  and 

I  allowed  the  prisoner  to  go  at  lar^^,  such 
order  was  held  to  be  without  authority,  and 

!  the  sheriff*  acting  on  it  was  liable  for  the  es^ 
cape.  Bush  v.  Pettibone,  1  Gode  R.  N.  S.  264 ; 
S.  G.  on  motion  for  new  trial,  5  Barb.  273. 

At  common  law,  the  court  would  not  dis- 
charge a  prisoner  because  he  was  insane  at 
the  time  of  the  arrest.  Nutt  v.  Vamey,  4  T.  R. 
121 ;  or  because  he  became  so  after  the  arrest. 
Kemot  V.  Norman,  2  id.  390. 

g-  Staying  prdc  edings.— In  an  action 

for  assault  anoT battery,  the  plaintiff  recovered 
a  verdict;  the  defendant  ontained  an  order 
staying  all  proceedings  for  thirty  days,  to  en- 
able him  to  make  a  case ;  ten  days  after  the 
granting  of  such  order,  the  plaintiff  applied, 
on  affidavit  showing  these  facts  and  that  the 
defendant  was  about  to  leave  the  State,  for  an 
order  of  arrest,  which  was  granted,  and  the 
order  of  arrest  was  sustained,  the  court  hold- 
mg  that  the  order  staying  proceedings  had 
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reference  onl  j  to  the  ordinary  proceedinge  in 
the  action ;  that  although  the  plaintiff  might 
not  perfect  his  judgment,  yet  he  might  have 
any  temporary  relief,  and  that  the  application 
for  the  order  of  arrest  was  no  violation  of  the 


order  staying  proceedings.  Lape(ms  ▼.  Hart, 

9  How.  641. 

A.  Sheriff.— :A  sheriff  is  liable  to  arrest 
the  same  as  an  ordinary  person.  HiU  t.  LoU. 

10  How.  46. 


§  180.  [155.]  Order  for  arrest,  by  whom  made. 

An  order  forthe  arrest  of  the  defendant,  must  be  obtained  fram  a  judge 
of  the  court  in  which  the  action  is  brought,  or  from  a  county  judge. 


A  local  officer  elected  to  discharae  the  duty 
of  surrogate,  etc.,  in  a  county  (Laws  1849, 
ch.  306,  $  1),  has  all  the  powers  of  the  county 
judge  out  of  court,  and  may  grant  an  orddr  of 
arrest  without  regard  to  the  questions  whether 
the  office  of  county  judge  is  vacant,  or  of  the 
inability  of  the  incumbent.  Seymour  v.  Mer- 
cer, 13  How.  564. 

The  granting  of  the  order  of  arrest  is  dis- 
cretionary with  the  judge  to  whom  the  ap- 


plication is  made,  and  the  exercise  of  this 
discretion  may  be  reviewed  by  another  judge 
at  special  term,  on  a  motion  to  vacate  the 
order.  Knickerbocker  Ltfe  Insurance  Co,  v. 
Sedesine,  6  Abb.  N.  S.  9;  Davie  v.  Scott,  15 
Abb.  127 ;  Lapeous  v.  Hart,  9  How.  541. 
Which  latter  case  holds  that  the  granting  of 
the  order  is  discretionary,  but  that  the  exer- 
cise of  that  power  cannot  be  reviewed. 


§  181.  [156.]  (Am'dl849.)  Affidavit  to  obtain  order;  to  what  actions  this 
chapter  applicable. 

The  order  may  be  made,  where  it  shall  appear  to  the  judge,  by  the  affi- 
davit of  the  plaintiff,  or  of  any  other  person,  that  a  sufficient  cause  of  action 
exists,  and  that  the  case  is  one  of  those  mentioned  in  section  179. 

The  provisions  of  this  chapter  shall  apply  to  all  actions  included  within 
the  provisions  of  section  179,  which  shall  have  been  commenced  since  the 
thirtieth  day  of  June,  one  thousand  eight  hundred  and  forty-eight,  and  in 
which  judgment  shall  not  have  been  obtained. 

I.  The  Affidavit. 


a.  Prima  &cie  case.— The  affidavit  to 

warrant  a  judge  in  making  the  order  tmder 
this  section  should  be  positive,  and  make  out 
a  prima  fade  case  against  the  defendant. 
MarHn  v.  Vanderlip,  3  How.  265 ;  S.  G.  1 
Code  R.  41 ;  Adams  v.  MiUs,  3  How.  219. 

But  this  rule  is  to  be  construed  and  applied 
in  a  rational  manner  and  with  some  degree  of 
qualification  in  respect  to  the  particular  facts 
and  circumstances  of  each  case.  The  judge 
is  to  be  satisfied  from  the  affidavits  that  a 
cause  of  action  exists,  and  that  the  case  is  a 
proper  one  for  an  arrest  within  the  Code. 
CrandaU  v.  Bryan,  15  How.  48 ;  S.  G.  5  Abb. 
162.    See  Gould  v.  Sherman,  10  Abb.  411. 

Where  the  affidavits  to  procure  an  order  of 
arrest  are  mainly  upon  information  and  belief, 
the  order  should  be  granted  if  there  are  suffi- 
cient positive  and  truthful  statements  to  make 
out  a  prima  facie  case  for  arrest.  City  Bank 
V.  Lumley,  28  How.  397. 

h.  On  information  and  belief.— Affi- 
davits upon  information  and  belief  may  be 
used,  but  the  sources  of  the  Information  must 
be  stated,  and  a  good  reason  why  a  positive 
statement  cannot  be  obtained.  City  Bank  v. 
Lumley,  28  How.  397 ;  Blason  v.  Bruno,  21 
id.  112;  S.  C.  12  Abb.  265;  33  Barb.  520; 
Cook  V.  Boach,  %i  How.  152 ;  Ped  v*  ^Uiot, 


16  id.  481 ;  S.  0.  Aff'd,  id.  485 ;  S.  0.  7  Abb. 
433;  28  Barb.  200;  CrandaU  ▼.  Bryan,  15 
How.  48  ;  S.  G.  5  Abb.  162 ;  Bdl  v.  Mali,  11 
How.  254;  WhOlock  Y.Both,  5  id.  143;  S. 
G.  10  Barb.  78 ;  9  N.  T.  Leg.  Obs.  95;  3  Gode 
R.  142.  See  Satow  v.  Bdsenberger,  25  How. 
164. 

Where  allegations  on  which  an  order  of  ar 
rest  has  been  granted  were  mainly  on  in 
formation  and  heilief,  and  the  defendant  on  a 
motion  to  discharge  the  order  did  not  deny 
them,  it  was  hdd  that  on  appeal  fi*om  the  order 
denying  such  motion,  the  court  would  consider 
such  allegations  as  conceded  to  be  true.  Union 
Bank  v.  MoU,  9  Abb.  106;  S.  G.  17  How. 
353 ;  Arg  S.  G.  16  id.  515 ;  8  Abb.  150.  See 
S.  G.  6  Abb.  315. 

It  is  of  great  importance  that  the  original 
affidavit  upon  which  an  order  of  arrest  is 
granted  should  be  candidly  and  carefully 
drawn,  and  state  correctly  what  is  alleged  on 
information  and  what  on  deponent's  personal 
knowledge.  Moore  v.  Calvert,  9  How.  474. 

When  the  information  is  predicated  on  doc- 
umentary evidence  or  other  written  papers, 
the  documents  or  papers  must  be  set  out  in 
some  mode.  City  Bank  v.  Lumley,  28  How. 
397 ;  De  Nierth  v.  Sidner,  25  id.  419  ;  S.  G. 
16  Abb.  295,  sub  nom.  De  Weerth  ▼.  Fddner^ 
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e.  Entitling  affidayits.— The  error  of 

entitling  Affidavits,  in  an  application  to  obtain 
an  order  of  arrest  before  the  action  is  pending, 
will  not  be  regarded;  the  practice  has  pre- 
vailed since  the  Code,  of  entitling  them. 
City  Bank  v.  Lumley,  28  How.  397 ;  Pindar 
V.  Black,  2  Code  R.  53;  S.  G.  4  How.  95. 
See,  under  the  former  practice^  MiUiken  v. 
Selyey  3  Denio,  54. 

d.  Affidavit  under  subd.  4.  f  179. 

The  affidavit  should  show:  1.  All  the  facts 
necessary  to  entitle  the  plaintiff  to  recover,  i. 
«.,  the  cause  of  action.  2.  That  the  defend- 
ant applied  to  the  plaintiff,  and  requested 
him  to  sell  goods  to  the  latter  on  credit,  stat- 
ing when  and  where.  3.  That,  for  the  pur- 
pose of  inducing  such  sale  of  goods  on  credit, 
the  defendant,  then  and  there,  falsely  and 
fraudulently  stated  and  represented  to  the 
plaintiff,  etc.  (setting  forth  the  representa- 
tions^. 4.  That  the  plaintiff,  believing  such 
statements,  was  thereby  induced  to,  and  then 
did,  sell  and  deliver,  upon  credit,  etc.,  and 
that  the  plaintiff,  except  for  such  statements, 
would  not  have  made  such  sale,  etc.  5.  That 
all  such  statements  (or  a  part,  stating  which) 
were  false,  to  the  knowledge  of  the  defendant, 
and  that  they  were  made  with  intent  to  de- 
fraud, etc.  Smith  v.  Janes,  4  Rob.  655. 

The  affidavit  must  set  forth  the  particular 
representations  made  in  order  to  induce  the 
sale  upon  credit,  and  in  what  respects  they 
were  untrue ;  the  general  allegation  that  they 
are  false  and  fraudulent  is  insufficient,  id. 
Draper  v.  Beers,  17  Abb.  163.  But,  see 
Cummings  t.  Wooley,  16  Abb.  297  (n.) 

e.  Disposal  of  property.— In  order  to 
warrant  the  issuing  of  an  order  of  arrest  for 

the  fraudulent  disposal  of  property,  there 
must  be,  before  the  judge,  "  legal  evidence" 
tending  to  convict  the  defendant  of  the  charge. 
It  is  for  the  one  to  whom  the  application  is 
made  to  decide  as  to  the  weight  of  the  evi- 
dence. Courier  v.  McNamara,  9  How.  255. 
A  general  all^ation  that  the  defendant  has 
<*  assigned  or  secreted  his  property  with  in- 
tent to  defraud  his  creditors,"  is  insufficient ; 
the  grounds  which  warrant  such  allegation 
roust  be  set  forth.  Frost  v.  Willard,  9  Barb. 
440.    See,  Anonymous,  2  Code  R.  51. 

/.  Bemoral  firom  the  State.— In  or- 
der to  bring  the  case  within  the  statute,  it 
must  appear  by  the  affidavits  that  the  de- 
fendant is  to  change  his  residence;  simply 
going  to  another  State,  with  no  intention  of  a 
permanent  absence,  is  not  removing,  within 
the  iheaning  of  the  act.  Brophy  v.  Bodgers,  7 
N.  Y.  Leg.  Obs.  152.   See  note  II,  §  179,  ante. 


g»  Malicious  prosecution.— The  affi- 
davit must  set  forth  the  facts  which  are  relied 
upon  to  enable  the  judge,  to  whom  the  ap- 
plication is  made,  to  draw  the  proper  conclu- 
sion of  law ;  thus,  ''it  is  insufficient- where  it 
merely  states,  in  general  terms,  the  existence 
of  malice  and  the  want  of  probable  cause." 
Vanderpool  v.  Kissam,  4  Sandf.  715.  Where 
it  was  stated  that  the  magistrate,  before  whom 
the  alleged  malicious  prosecution  was  had, 
immediately  dismissed  the  cause,  was  held  to 
make  a  prima  facie  case.  Cfould  v.  Sherman, 
10  Abb.  411. 

h,  Q^neral  requisites.— An  affidavit  to 

obtain  a  provisional  remedy  in  an  action  by  a 
married  woman,  respecting  her  separate  prop- 
erty, is  not  sufficient  because  it  states  that 
the  property  in  question  is  her  separate  and 
individual  property,  without  showing  how  it 
was  acquired.  Lippman  v.  Petershurgh,  10 
Abb.  254.  See  Wasserman  v.  Willett,  id.  63. 

An  affidavit  which  states  that  the  case  "  is 
one  of  those  mentioned  in  section  179,"  is 
defective,  it  should  state  the  facts  which  make 
it  such.  The  statement  that  "  an  action  has 
been,  or  is  about  to  be  commenced,"  is  un- 
necessary, and  the  name  of  the  party,  if  un- 
known need  not  to  be  stated;  he  may  be 
designated  as  the  real  defendant,  or  by  any 
name. 

Thus,  the  judge  made  an  order  to  arrest 
"  the  man  who  was  in  command  of  the  sloop 
Hornet  when  the  injury  was  done,  etc."  Pin- 
dar V.  Black,  4  How.  95;  S.  G.  2  Code  R.  53. 

The  order  of  arrest  cannot  be  procured  on 
the  pleadings,  but  must  be  upon  affidavit 
showmg  that  a  cause  of  action  exists  and  that 
it  is  one  mentioned  in  section  179.  Corwin  v 
Freeland,  6  N.  Y.  (2  Seld.),  560;  Rev'g  S.  0. 
6  How.  241.  See  Wicker  v.  Harmon,  21  id. 
462;  S.  G.  12  Abb.  476,  sub  nom.  Wickes  v. 
Harmon. 

But  if  a  verified  complaint  is  before  the 
judse,  and  the  application  is  founded  upon  an 
affidavit  which  proves  defective,  the  complaint 
may  be  referred  to,  to  supply  the  defect. 
Turner  v.  Thompson,  2  Abb.  414;  Brady  v. 
Bissell,  1  id.  76. 

It  was  formerly  held  that  the  perfecting  of 
bail  was  a  waiver  of  all  defects  in  the  affida- 
vits, but  it  is  now  held  other^rise.  Warren  ▼. 
WendeU,  13  Abb.  187 ;  Wicker  v.  Harmon, 
21  How.  462;  S.  G.  12  Abb.  476,  sub  nom. 
Wickes  V.  Harmon.  See  Stewart  v.  Howard, 
15  Barb.  26.  This  rule  has  been  changed. 
Knickerbocker  Life  Ins.  Co.  t.  Eodesine,  6 
Abb.  N.  S.  9,  25. 


§  183.  [157.]  Security  by  plaintiff  before  order  of  cuTest. 

Before  making  the  order,  the  judge  shall  require  a  written  undertaking 
on  the  part  of  the  plaintiff,  with  or  without  sureties,  to  the  effect,  that  if 
the  defendant  recover  judgment,  the  plaintiff  will  pay  all  costs  that  maybe 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  arrest,  not  exceeding  the  sum  specified  in  the  undertaking,  which 
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shall  be  at  least  one  hundred  dollars.  If  the  undertaking  be  executed  bj 
the  plaintiff,  without  sureties,  he  shall  annex  thereto  an  affidavit  that  he  is 
a  resident  and  householder  or  freeholder  within  the  State,  and  worth  double 
the  sum  specified  in  the  undertaking,  over  all  his  debts  and  liabilities. 


a.  An  undertaking  ''on  the  part  of  the 

plaintiff"  may  be  executed  hj  any  person  or 
persons,  at  the  instance  of  the  plaintiff,  who 
will  andertake,  unqualifiedly,  that  the  plaint- 
iff will  indemnify  the  defendant  for  all  dam- 
ages he  may  sustain.  Leffingtoett  r,  Chave^ 
19  How.  54;  S.  C.  10  Abb.  472;  5  Bosw. 
703 ;  Bellinger  v.  Gardner,  2  Abb.  441 ;  S. 
C.  12  How.  581,  sub  nom.  Bellinger  v.  Gfurdi- 
uer;  Askins  y.  Heams,  3  Abb.  184.  But 
contra,  Bicharde<m  v.  Craig,  1  Duer,  666. 

All  that  the  defendant  can  require  is,  that 
there  shall  be  a  principal  inform.  Lej^fikgwdl 
▼.  Chave,  supra;  and  it  rests  in  the  discretion 
of  the  judge  whether  he  will  require  an^  se-" 
curity,  by  other  parties,  as  sureties.  BeUtnger 
T.  Gardiner,  2  Abb.  441 ;  S.  C.  12  How.  381, 
sub  nom.  Sdlinger  y.  Gardner;  Courier  r, 
McNamara,  9  id.  255 ;  Bichardsan  y.  Craig, 
I  Duer,  666. 


6.  Foreign  Btate.— Where  a  foreign 
State  is  plaintiff,  an  undertaking,  signed  by 
its  resident  minister,  was  held  to  be  sufficient 
under  the  proYisions  of  this  section.  BepuMk 
af  Mexico  y.  ArangoiM,  5  Duer,  634. 

c.  Filing  undertaking.— The   under 

taking  must  be  filed  forthwith  with  the  clerk 
of  the  court.  Rule  5.    See  §  423. 

If  it  is  not  filed  in  pursuance  of  the  pro- 
Yisions  of  Rule  5,  the  defendant  may  move 
to  haYC  the  proceedings  set  aside.  NeweU  y. 
Doran,  21  How.  427.  Where  the  plaintiff 
foiled  to  file  the  undertaking,  properly  in- 
dorsed, and  the  defendant  moYed  to  Yacate  the 
order,  the  motion  was  granted.  lb. 

d,  Bervioe  thereof.— The  undertaking 
need  not  be  serred  on  the  defendant.  Leopoiw 
Y.  Fojppenheimer,  1  Oode  R.  39. 


§  183.  [158.]  (AmM  1849,  1862.)  Order^  when  made  and  its  f arm. 

The  order  raay  be  made,  to  ^company  the  summons,  or  at  any  time  after- 
wards, before  judgment  It  shall  require  the  sheriff  of  the  county,  where 
the  defendant  may  he  found,  forthwith  to  arrest  him  and  hold  him  to  bail 
in  a  specified  sum,  and  to  return  the  order  at  a  time  and  place  therein 
mentioned,  to  the  plaintiff  or  attorney  by  whom  it  shall  be  subscribed  or 
indorsed.  But  said  order  of  aiTest  shall  be  of  no  avail,  and  shall  be 
vacated  or  set  aside  on  motion,  unless  the  same  is  served  upon  the  defend- 
ant as  provided  by  law  before  the  docketing  of  any  judgment  in  the  action, 
and  the  defendant  shall  have  twenty  days  after  the  service  of  the  order  of 
'  arrest  in  which  to  answer  the  complaint  in  the  action  and  to  move  to  vacate 
the  order  of  arrest,  or  to  reduce  the  amount  of  bail. 


I.  The  Order  of  Arrest. 


a.  When  may  be  made.— Although  a 

judgment  hy  default  has  heen  taken,  founded 
on  allegations  of  fraud,  and  the  defendant  is 
allowed  to  come  in  and  plead,  the  judgment 
standing  as  security,  yet  he  may  be  arrested 
and  held  to  bail  m  the  action.  The  term 
''judgment''  in  this  section  means  ''the  final 
determination  of  the  rights  of  the  (Mirties  in 
the  action."  Mott  v.  Union  Bank  of  City  of 
New  York,  35  How.  332;  S.  C.  38  N.  Y.  (11 
Tiff.),  18;  4  Abb.  N.  S,  270;  4  Trans.  App. 
291 ;  Aff 'g  S.  0.  8  Bosw.  591 ;  and  S.  G.  on 
motion  to  vacate  the  order,  16  How.  525,  sub 
nom.  Union  Bank  v.  MoU,  8  Abb.  150. 

In  the  superior  court,  the  order  may  accom- 
pany the  summons  into  the  sheriff's  hands, 
but  the  former  cannot  be  executed  until  after 
the  latter  has  been  served.  Crould  v.  Bryan, 
3  Bosw.  626. 


h.  Form  of  order. — ^There  is  bnt  one 
form  of  order  of  arrest  prescribed  by  the  t/'jde, 
and  all  must  require  the  sheriff  to  arruii  the 
defendant  and  hold  him  to  bail  in  a  af^ucifio 
sum.  That  under  subdivision  3  of  aectivA  178, 
should  be  the  same  as  any  other,  and  Vu  siach 
case,  if  the  sum  in  which  the  defendaat  i^  to 
be  held  to  bail  is  less  than  double  the  value 
of  the  property,  as  stated  in  the  affidavit  of 
the  plaintiff,  it  does,  not  make  the  order  void, 
nor  is  it  defective  because  it  fails  to  recite  the 
subdivision  of  §  179,  under  which  it  is  issued. 
Tracy  v.  Veeder,  35  How.  209;  S.  C.  50  Barb. 
70,  sub  nom.  Tra<^  v.  Griffin.  See,  however, 
Elston  V.  Potter,  9  Bosw.  635,  and  Sherlock 
V.  Sherlock,  7  Abb.  N.  S.  22.  See  note  IV, 
subd.  — ,  §  179,  ante. 

c.  When  to  be  returnable.— An  order 

which  directed  the  sheriff  to  return  the  order 
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to  the  pluntiff 'b  attorneys  within  "  fire  days 
after  the  arrest  of  said  defendants,"  was  held 
to  be  safficient  in  this  respect.  ConUnetUal 
Bank  v.  De  Mott,  8  Bosw.  696. 

If  the  order  is  made  returnable  on  Sunday, 
it  is  an  irregularity  which  may  be  remedied 
either  by  waiver,  as  by  putting  in  bail.  Wright 
T.  Jejfreyf  5  Cow.  15.  Or  oy  amendment. 
Stone  T.  ifoftm,  2  Denio,  185.  See  Boyd  y. 
Fanderkempy  1  Barb.  Ch.  273  (288). 

d.  Assigmnent. — A  eausei>f  action  which 
18  assignable  within  the  provisions  of  section 
jl79,  does  not  lose  its  character  by  being  as- 
signed, and  the  assignee  is  entitled  to  an  order 
ji  arrest,  the  same  as  the  original  creditor. 


King  t.  JTtrdy,  28  Barb.  49.  See  Johnston  y. 
Bennett,  5  Abb.  N.  S.  331 ;  and  Haight  v. 
Bayt,  19  N.  Y.  (5  Smith),  464. 

e.  Motion  to  yacate. — ^Under  this  sec 
tion  a  motion  to  vacate  the  order  may  be 
made  after  judgment,  if  made  within  twenty 
days  after  the  service  of  the  order.  PeJo  v. 
Clukey,  36  How.  179.  The  last  clause  of 
this  section  is  not  in  conflict  with  section  204 
of  tne  Code.  id.  See  §  204,  note  1,  subd  6. 
A  motion  to  vacate  the  order  of  arrest  will  not 
be  granted,  if  a  proper  cause  of  action  has  been 
set  forth,  simply  because  there  is  no  special 
cause  for  requiring  bail.  Baker  v.  Swackhamer 
3  Code  R.  248;  S.  C.  5  How.  251. 


§  184:.  [159.]  Affidavit  and  order  to  be  delivered  to  sheriff,  and  copy 
^:>  defendant. 

The  affidavit  and  order  of  arrest  shall  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  shall  deliver  to  him  a  copy  thereof. 


a.  Irregularities  in  the  servioe.— If 

no  copy  or  paper  purporting  to  be  a  copy  of 
the  affidavit  is  served  by  the  sheriff  upon  ar- 
resting the  defendant,  it  is  an  irregularity 
only,  and  will  not  entitle  the  defendant  to 
his  discharge.  Barker  v.  Cook,  25  How.  190; 
S.  C.  Id  Abb.  83;  40  Barb.  254,  citing 
Courter  ▼.  MeNamara,  9  How.  255 ;  Keeler 
T.  BelU,  3  Code  R.  183.  In  the  Utter  case, 
the  court  directed  the  proceedings  to  be  va- 
cated unless  a  oopy  of  the  order  of  arrest 
should  be  served  on  the  defendant's  attorney 


and  the   costs  of  the  motion  paid  by  the 
plaintiff  within  ten  days. 

The  omission  in  the  copy  of  the  affidavit 
served,  of  the  signature  of  the  party  to  it  and 
of  the  officer  berore  whom  it  was  sworn,  does 
not  afi^  the  validity  of  the  order.  Barker  v. 
Cook,  25  How.  190 ;  S.  G.  16  Abb.  83 ;  40 
Barb.  254. 

b.  Filing  affidavits.— It  is  the  duty  of 

the  sheriff  to  file  the  affidavits  with  the  clerk, 
within  ten  days  after  the  arrest.  Rule  6. 


§  185.  [160.]  Arre^^  how  made. 

The  sheriff  shall  execute  the  order,  by  arresting  the  defendant  and  keep- 
ing him  in  custody,  until  discharged  by  law ;  and  may  call  the  power  of 
the  country*  to  his  aid,  in  the  execution  of  the  arrest  as  in  case  of  process. 


Coroner. — ^In  an  action  to  which  the 
sheriff  is  a  party,  the  coroner  has  power,  in  a 
proper  case,  to  call  to  his  aid  the  power  of 


the  county.  Slater  y.  Wood,  9  Bosw.  15,  36. 
See  §  419,  post. 


k  186.  [161.]  (Am'disro.)  Defendant  to  be  digdtarged  on  bail  or 
deposit. 

The  defendant,  at  any  time  before  execution,  shall  be  discharged  from 
the  arrest,  either  upon  giving  bail,  or  upon  depositing  the  amount  men* 
tioned  in  the  order  of  arrest  as  provided  in  this  chapter.  The  defendant 
may  give  bail  whenever  arrested,  at  any  hour  of  the  day  or  night,  and 
shall  have  reasonable  opportunity  to  procure  it,  before  being  committed  to 
prison. 


a.  Release  from  arrest.— The  plaint- 
iff's attorney  may  consent  to  the  rdease  of 
the  defendant  from  arrest;  but  such  release 
does  not  operate  as  a  discharge  of  the  order, 
and  the  defendant  may,  thereafter,  be  arrested 


on  final  process.  Meech  ▼.  Loomis,  28  How. 
209;  S.  C.  23  id.  484;  14  Abb.  428;  S.  0. 
Aff'd,  id,  432  (n.) 

h.  Sheriff  bound  to  accept  bail.— 

The  prisoner  is  entitled  to  his  discharge  on 
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tendering  the  bond  with  safficient  sureties, 
and  if  the  sheriff  refuse  to  accept  such  bond, 
he  is  liable  to  an  action.  The  action  should 
be  brought,  not  against  the  officer  who  refuses 
to  accept  it,  but  against  the  sheriff.  JRicharda 
T.  Porter,  7  Johns.  137  ;  Posteme  ▼.  Hanson, 
2  Saund.  59,  61,  e,  5 ;  Smith  ▼.  HaU,  2  Mod. 
R.  32. 

e.  Failure  to  charge  in  executioiL 

If  a  defendant,  who  has  been  arrested,  is 
prejudiced  by  the  delay  of  the  plaintiffs  in  en- 
tering judgment,  he  may  compel    them    to 


charge  him  in  execution ;  but  if  he  fails  to 
move  for  that  purpose,  he  cannot  charge 
them  with  laches.  Where  the  plaintiffs  were 
guilty  of  gross  negligence,  the  court  com- 
pelled them  to  stipulate  to  waive  all  objection 
to  the  debtor  taking  the  fourteen  day  act  for 
want  of  bein^  charged  in  execution,  and  al- 
lowed the  prisoner  to  make  an  assignment, 
upon  giving  fourteen  days'  notice,  and  br.  dis- 
cnarged  under  the  provisions  of  that  act.  CVrr- 
fory.  Loomi$,  2  Abb.  N.  S.  295. 


^  18T.  f  162.J  (Am'd  1849.)  Bail,  how  given. 
The  defendant  may  give  bail,  by  causing  a  written  undertaking  to  be  ex- 
ecuted by  two  or  more  sufficient  bail,  stating  their  places  of  residence  and 
occupations,  to  the  effect  that  the  defendant  shall  at  all  times  render  him- 
self amenable  to  the  process  of  the  court,  during  the  pendency  of  the  ac- 
tion, and  to  such  as  may  be  issued  to  enforce  the  judgment  therein,  or  if 
he  be  arrested  for  the  cause  mentioned  in  the  third  subdivision  of  section 
179,  and  undertaking  to  the  same  effect  as  that  provided  by  section  211. 


a.  Special  bail. — ^On  an  arrest,  under  the 
former  practice,  special  hail  could  be  ^ven, 
and  the  bail  provided  for  in  this  section  is  the 
substitute  therefor.  Stewart  v.  Howard,  15 
Barb.  26.  Matter  of  Taylor,  7  How.  212. 

h.  Other  secoirity. — A  party,  at  whose 


suit  an  arrest  is  made,  may  take  any  security 
he  pleases  on  discharging  his  debtor  from  ar- 
rest, but  an  officer  can  take  only  that  pre- 
scribed by  statute.  Decker  v.  Judson,  16  N. 
Y.  (2  Smith),  439,  443 ;  Winter  v.  Kinney,  1 
N.  Y.  (lComst.),365. 


^  188.  [163.]  (Am'd  1849, 1851.)  Surrender  of  defendant. 

At  any  time  before  a  failure  to  comply  with  the  undertaking,  the  bail 
may  surrender  the  defendant  in  their  exoneration,  or  he  may  surrender  him- 
self to  the  sheriff  of  the  county  where  he  was  arrested,  in  the  following 
manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be  delivered  to 
the  sheriff,  who  shall  detain  the  defendant  in  his  custody  thereon,  as  upon 
an  order  of  arrest,  and  shall,  by  a  certificate  in  writing,  acknowledge  the 
surrender  ; 

2.  Upon  a  production  of  a  copy  of  the  undertaking  and  sheriff's  certifi- 
cate, a  judge  of  the  court,  or  county  judge,  may,  upon  a  notice  to  the 
plaintiff,  of  eight  days,  with  a  copy  of  the  certificate,  order  that  the  bail  be 
exonerated  ;  and,  on  filing  the  order  and  the  papers  used  on  said  applica- 
tion, they  shall  be  exonerated  accordingly.  But  this  section  shall  not 
apply  to  an  arrest  for  cause  mentioned  in  subdivision  3,  of  section  179,  so 
as  to  discharge  the  bail  from  an  undertaking  given  to  the  effect  provided 
by  section  211. 


Liability  of  bail:  surrender— If 

hail  are  excepted  to,  and  fail  to  justify,  they 
are  liable  to  the  sheriff;  if  they  are  not  ex- 
cepted to',  or  if  they  justify,  they  are  liable 
to  the  plaintiff  and  the  sheriff  is  exonerated ; 
whether  they  are  liable  to  the  plaintiff  or  to 
the  sheriff,  they  may  surrender  their  princi- 


pal,  and  it  seems  that  a  portion  of  the  hail 
may  make  such  surrender.  Thus,  where  bail 
was  excepted  to  and  had  failed  to  justify,  it 
was  held  that  the  surrender  might  be  made 
by  eight  of  the  ten  who  executed  the  under- 
taking. Matter  of  Taylor,  7  How.  212. 
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189.  [164.]  Surrender  of  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any  time  or 
place,  before  they  are  finally  charged,  may  themselves  arrest  him,  or  by  a 
written  authority,  indorsed  on  a  certified  copy  of  the  undertaking,  may  em- 
power any  person  of  suitable  age  and  discretion  to  do  so. 


Surrender  by  sheriff.— It  has  been  hdd 

that  where  the  sureties  &il  to  justify,  the 
sheriff  becomes  bail,  and  in  such  case  may 
surrender  the  defendant  by  re-arresting  him. 


Seaver  v.  C^eimerj  10  Abb.  256;  Sartos  ▼. 
Merceques,  9  Hovr.  188.  See  note  under' 
§  188,  ante 


§  190*  [165,]  Bailf  how  proceeded  ogoAngL 

In  case  of  failure  to  comply  Vith  the  undertaking  the  bail  may  be  pro- 
ceeded against  by  action  only. 

I.  Action  Upon  Bail  Bond. 


a.  Where  brought. — Actions  upon  bail 
bonds  should,  in  general,  be  brought  in  the 
court  where  the  original  suit  was  commenced ; 
though  where  there  is  necessity,  they  may  be 
brought  in  another  court.  If  the  action  is 
brought  in  the  wrong  court,  the  defendant's 
remedy  is  by  motion  and  not  by  plea,  Otie  y. 
Wakeman,  1  Hill,  604,  and  cases  there  cited. 

h.  Action  by  sheriff.— A  sheriff  has  no 

right  of  action  against  bail  until  he  has  acti/^ 
alhf  sustained  damage  by  their  default,  and 
such  damage  must  be  averred  and  shown. 
Clapp  V.  SchuU,  29  How.  255 ;  S.  G.  44  Barb. 
9;  19  Abb.  121. 

But  it  has  also  been  held  that  the  sheriff  is 
not  obliged  to  wait  until  he  has  been  sued 
before  he  may  bring  his  action  against  the 
bail ;  and  hence  that  an  allegation  in  the  com- 
plaint of  the  institution  of  such  an  action 
against  him  is  immaterial.  WiUet  v.  Lassalle, 
19  Abb.  272;  S.  C.  1  Rob.  618. 

It  was  JieM  not  to  be  essential  to  aver  that 
the  undertaking  was  not  delivered  to  the 
plaintiff's  attorney  in  the  former  action.  lb. 

e.  Against  part  of  bail  —In  respect  to 

this.  Brown,  JT,  laid  down  the  rule  to  be, 
that  "  if  the  plaintiff  has  the  right  to  take 
the  persons  of  all  the  defendants,  in  satisfac- 
tion of  his  judgment,  he  has  the  right  to  pro- 
c^  against  the  bail  of  one,  as  to  whom  there 
may  be  a  return  of  non  est  inventus."  Penn 
V.  Bemsen,  24  How.  503. 

d.  Defense  to  action.— In  an  action 
against  bail,  whose  liability  has  become  fixed, 
they  cannot  show,  either  in  bar  of  the  action 


or  in  mitigation  of  damages,  that  before  the 
recovery  of  the  judgment  against  their  prin- 
cipal, he  was,  and  that  ever  since  that  time  he 
has  been,  utterly  insolvent,  and  has  had  no 
property  whatever  that  was  liable  to  be  ap- 
plied in  payment  of  the  judgment.  JJevy  v. 
Nicholas,  19  Abb.  282;  S.  G.  1  Rob.  614; 
Metcalf  V.  Striker,  10  Abb.  12;  S.  C.  31 
Barb.  62.  If  the  judgment  has  been  irregu- 
larly obtained,  they  may  be  heard,  if  they  ap- 
ply seasonably,  on  motion  to  set  it  aside,  and 
let  them  in  to  defend  the  original  action,  and 
will  be  allowed,  for  their  own  protection,  to 
defend  an  action  brought  against  their  princi- 
pal. JeweU  V.  Crane,  35  Barb.  208;  S.  G.  13 
Abb.  97. 

Sureties  are  estopped  by  their  undertaking 
from  questioning  the  liability  of  their  princi 
pal  to  arrest,  or  the  regularity  of  the  order; 
the  only  ipode  of  avoiding  liability,  after  a 
return  of  non  est  upon  ca.  sa,,  is  to  surrender 
their  principal  under  §  191.  Gregory  v.  Levy 
12  Barb.  610;  S.  G.  7  How.  37;  Kelly  y.  Mc 
CJormick,  28  N.  Y.  (1  Tiff.),  318,  320. 

e.  Motion  to  set  aside  proceeding. 

On  a  motion  to  set  aside  proceedmgs  in  an  action 
on  a  bail-bond,  the  papers  should  be  entitled 
in  that  suit,  and  not  in  the  original  action. 
Phelps  V.  Haa,  5  Johns.  367,  citing  PeU  v. 
Jadwin,  3  id.  448. 

It  is  only  on  an  application  which  is  entirely 
dehors  the  action,  that  the  papers  need  not  be 
entitled  in  the  action.  Hess  v.  Joseph,  7  Rob. 
609. 


191.  [166.]  (Am'd  1849.)  -Sai7,  how  exonerated. 

The  bail  may  be  exonerated,  either  by  the  death  of  the  defendant,  or 
his  imprisonment  in  a  state  prison,  or  by  his  legal  discharge  from  the  obli- 
gation to  render  himself  amenable  to  the  process,  or  by  his  surrender  to 
the  sheriff  of  the  county  where  he  was  arrested,  in  execution  thereof,  within 
twenty  days  after  the  commencement  of  the  action  against  the  bail,  or  with* 
iu  such  further  time  as  may  be  granted  by  the  court 
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I.   FOBMEB  PRACnCE. 


a.  Be-eziactment. — The  Code  of  pro- 
cedure re-enacts  the  cases  for  exonerating 
bail  originally  provided  for  in  the  Revised 
Statutes,  as  amended  by  a  statute  passed  in 
1845.  See  Laws  of  1845,  ch.  231 ;  Levi/  v. 
Nicholas,  19  Abb.  282 ;  S.  0.  1  Rob.  614. 

But  as  regards  the  sheriff's  liability,  when 
he  has  become  bail,  by  the  escape  of  a  pris- 
oner, this  section  is  not  a  substitute  for  the 
provisions  of  the  Revised  Statutes.  If  he  has 
failed  to  surrender  his  principal  within  the 
time  required  by  the  latter,  although  within 
the  time  required  by  the  Code,  he  is  not 
wholly  discharged  from  liability.  McCreeryy, 
WiUeU,  22  How.  91 ;  modifying  S.  G.  sub 
nom.  McGregory  v.  Willetty  17  How.  439. 
But,  see  Metcaffy.  Stryker,  31  Barb.  62;  S.  G. 
10  Abb.  12,  23,  citing  Btickman  v.  Carnley,  9 
How.  180,  which  holds  that  after  the  sheriff 


has  become  substituted  as  bail  by  the  failure 
of  the  latter  to  justify,  he  has  the  same  pow- 
er to  surrender  his  principal  in  his  exonera- 
tion as  other  bail. 

h.  After  rejection  of  additional  ball. 

Since  the  original  bail  are  liable  up  to  the 
time  of  the  justification  of  the  new  b«il,  if  the 
seoond  bail  are  rejected,  the  defendant  may  be 
surrendered  by  the  original  bail.  King,  t. 
Shenf  af  Middlesex,  6  Bing.  251. 

c.  After  exception.— It  was  held  in  this 

State  that  if  bail  were  excepted  to  and  failed 
to  justify,  they  were  discharged ;  but  that  af- 
ter notice  of  exception  they  might  surrender 
the  defendant.  Lawrence y,  Graham,  9  Wend. 
477,  citing  Thorp  v.  Faulkner,  2  Gow.  514 ; 
People  ex  rd.  Works  v.  Judges  of  the  Court 
of  Common  Pleas  of  Onondaga,  1  Gow.  54. 
See  BramweU  t.  Farmer,  1  Taunt.  427. 


n.  The  Exoxeration  of  Bail. 


a.  Legal  discharge.— Only  a  final  ter- 
mination of  the  action  m  favor  of  the  defend- 
ant will  operate  as  a  legal  discharge  of  the 
bail.  Thus,  a  judgment  a^inst  the  plaintiff 
by  default  is  not  per  se  a  discharge,  for  if  the 
action  is  renewed  or  continued,  the  liability 
of  the  sureties  will  also  continue.  But  in 
such  case  the  bail  may  make  application  to  be 
exonerated  from  further  liability.  Von  Ger- 
hard  v.  LighU,  13  Abb.  101.  See  HiUs  v. 
Lewis,  id.  (n.) 

h.  Payment  of  judgment.— Where  a 

judgment  has  been  recovered  against  the  de- 
fendant, if  his  bail  elect  to  pajr  and  do  pay 
the  amount  of  the  judgment  while  an  appeal 
is  pending,  still  the^  will  not  be  discharged 
from  liability.  While  the  action  is  pending, 
the  defendant  must  be  considered  as  in  the 
custody  of  his  bail,  and  they  cannot  be  exon- 
erated upon  a  breach  of  the  undertaking,  ex- 
cept by  paying  the  sum  mentioned  in  the  bond 
or  on  surrendering  the  defendant  to  be  charged 
in  execution.  Appleby  v.  Bobinson,  44  Barb. 
316. 

c.  Extension  of  time  to  surrender. 

The  practice  is  not  changed  as  to  the  length 
of  time  within  which  bail  may  apply  for  leave 
to  surrender  their  principal  after  the  twenty 
days  have  elapsed,  nor  as  to  the  grounds  on 
which  the  application  may  be  made.  The 
granting  of  the  application  is  within  the  dis- 
cretion of  the  court,  and  is  not  appealable 
Bank  of  Geneva  v.  Beynolds,  12  Abb.  81 ;  S. 
G.  20  How.  18. 

The  rule  is  laid  down  that  where  bail,  by 
reason  of  circumstances  over  which  they  had 
no  control,  were  prevented  from  making  the 
surrender  within  the  regular  time,  the  court 
will  enlarge  the  time  to  surrender,  and  this 
might  be  done  although  no  application  had 
been  made  or  order  to  stay  proceedings  ob- 
tained within  the  regular  time  for  making  the 
surrender,  id.  And  see  cases  there  cited. 
Bee,  also,  Gilbert  v.  BuUdey,  1  Duer,  668. 


See  Bank  of  Geneva  ▼.  Beynolds,  33  N.  T. 
(6  Tiff.),  160.  The  supreme  court  may 
grant  relief  to  bail,  in  an  action  against  them, 
although  the  original  action  was  in  another 
court.  It  may  properly  allow  a  temporary 
stay  of  proceedings  to  enable  them  to  surren- 
der theu*  princi]^.  Barker  v.  Russell,  11 
Barb.  303.  In  such  an  application  it  is  neces- 
sary to  show  that  the  bail  are  not  indemnified. 
Bank  of  Geneva  v.  Begnolds,  12  Abb.  81 ;  S. 
0.  20  How.  18 ;  S.  0.  Rev'd,  33  N.  Y.  (6 
Tiff.),  160. 

d.  Excuse  for  delay.— Sickness  of 
princij^l  or  bail  would  be  a  good  reason  for 
enlarging  the  time.  Baker  v.  Curtis,  10  Abb 
279.  And  where  the  principal  was  absent 
from  the  State,  the  apphcation  of  the  bail  for 
leave  to  surrender  him  upon  his  return,  on 
payment  of  the  costs  of  the  action  com- 
menced agamst  them,  was  granted.  Bank  of 
Geneva  r.  Reynolds,  12  Abb.  81;  S.  G.  20 
How.  18. 

Impossibility  of  procuring  a  copy  of  the 
bail-piece  in  time,  was  held  a  sufficient  excuse 
in  Van  Bensselaer  v.  Hopkins,  G.  &  G.  Gas 
481. 

e.  After  death  of  principal.-— On  the 

death  of  the  principal,  bail  will  be  entitled  to 
an  exoneretur  on  motion.  Merritt  v.  Thomp- 
son, 1  Hilt.  550. 

Under  the  old  practice  it  was  held  that 
where  the  bail  had  become  fixed  by  the  return 
of  a  ca,  sa,,  the  death  of  the  principal,  after 
such  return,  was  not  a  ground  for  relieving 
the  bail.  Olcott  v.  Lilly,  4  Johns.  407. 

Under  the  Revised  Statutes,  the  death  of 
the  principal  worked  a  discharge  if  it  occurred 
within  eight  days  after  the  return  of  process 
against  the  bail,  and  the  courts  have  held  that 
the  "  return  of  process"  has  its  equivalent  in 
our  practice  in  the  time  allowed  to  answer  tho« 
complaint,  or  twenty  days,  and  hence  that 
bail  are  entitled  to  their  (uscharge  if  the  death 
of  their  principal  occurs  before  the  lapse  of 
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dgbt  days  after  the  expiration  of  the  tirenty 
days  fixed  by  the  summons  in  the  action 
against  them.  Hayt»  y.  ChrringUm,  12  Abb. 
179 ;  S.  0.  21  How.  143. 

Whether  the  last  clause  of  this  section,  al  • 
lowing  bail  to  be  exonerated  within  twenty 
days  after  action  brought,  or  unikm  suehfuT" 
thur  Hme  (m  may  be  allowed  by  the  court, 
should  be  construed  as  qualifying  each  of  the 
former  olaoses  of  the  section,  qttere  f  lb. 


/.  Sunrender  after  twenty  days.— 

If  the  principal  be  surrendered  after  the  expi- 
ration of  twenty  days  after  action  brought, 
without  an  extension  of  the  time  by  the  court, 
the  sheriff  has  no  right  to  hold  him.  Baker  t. 
Curtis,  10  Abb.  279. 

There  will  be  found  a  brief  digest  of  the 
eases  touching  the  exoneration  of  bail,  in  a 
note  by  the  reporter,  in  12  Abb.  81.  -  See  note 
I,  subd.  d,  ^  190,  ante. 


^  19  d.  [167.]  (Am*dl849.)  Delivery  of  undertaking  to  plaintiff  and  its 
acceptance  or  rejection  by  him. 

Witljin  the  time  limited  for  that  purpose  the  sheriff  shall  deliver  the 
order  of  arrest  to  the  plaintiff  or  attorney  by  whom  it  is  subscribed,  with 
his  return  indorsed,  and  a  certified  copy  of  the  undertaking  of  the  bail. 
The  plaintiff,  within  ten  days  thereafter,  may  serve  upon  the  sheriff  a  notice 
that  he  does  not  accept  the  bail,  or  he  shall  be  deemed  to  have  accepted  it, 
and  the  sheriff  shall  be  exonerated  from  liability. 

§  198.  [168.J  (Am'd  1849, 1851.)  Notice  of  juHificaJtion^  new  undertaking^ 
if  other  bail. 

On  the  receipt  of  such  notice,  the  sheriff  or  defendant  may,  within  ten 
days  thereafter,  give  to  the  plaintiff  or  attorney  by  whom  the  order  of  arrest 
is  subscribed,  notice  of  the  justification  of  the  same,  or  other  bail  (specify- 
ing the  places  of  residence  and  occupation  of  the  latter),  before  a  judge  of 
the  court,  or  county  judge,  at  a  specified  time  and  place ;  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter.  In  case  other  bail 
be  given,  there  shall  be  a  new  underti^ng,  in  the  form  prescribed  in 
section  187. 


a.  Time  to  except. — ^Leave  to  except  to 
sureties  may  be  granted  on  motion,  after  the 
time  therefor  has  expired.  When  such  leare 
is  granted,  however,  it  will  be  on  terms,  and 
without  prejudice  to  any  right  of  the  sheriff 
to  set  up  such  neglect  to  except  in  any  action 
against  him.  Zimm  t.  EUterman,  5  Rob.  618. 

h.  Notice  of  justiflcation.— Under  the 
old  practice,  the  time  to  serve  notice  of  Justi- 
fication of  bail  was  frequently  extended.  Hay^ 
ward^sBaUy  1  Chitty's  R.  2,  and  note  thereto. 
See,  also.  Anonymous,  id.  292.  If  bail  do 
not  justify  at  the  time  fipedfied  in  the  notice. 


the  time  may  be  extended  for  good  caose,  but 
in  such  case  a  new  notice  must  be  served. 
Bums  y.  EothmSyl  Code  R.  62. 

e.  Waiver  of  defects* — In  Archbold's 

Practice,  the  rule  is  laid  down  to  be,  that  all 
defects  in  the  notice  of  exception,  and  any 
irregularity  in  the  service  of  it,  are  waived  by 
giving  notice  of  justification.  1  Arch.  Pr.  755, 
citing  Bogers  v.  Mapleback,  1  H.  Bl.  106,  and 
Cohn  V.  Ikwis.  id.  80,  which  holds  that  the 
waiver  is  only  as  to  the  parties  themselves, 
and  does  not  afiect  the  rights  of  a  third  party 
as  the  sheriff. 


§  194u  [169.]  (Am'd,1849.)  Qualijioationa  of  bail. 
The  qualifioitions  of  bail  must  be  as  follows  : 

1.  Each  of  them  must  be  a  resident  and  householder  or  freeholder, 
within  the  State  ; 

2.  They  must  each  be  worth  the  amount  specified  in  the  order  of  arrest, 
exclusive  of  property  exempt  from  execution,  but  the  judge,  or  a  justice  of 
the  peace,  on  justification,  may  allow  more  than  two  bail  to  justify  severally 
in  amounts  less  than  that  expressed  in  the  order,  if  ,,the  whole  justification 
be  equivalent  to  that  of  two  sufficient  bail. 

46 
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I.   QuAUnCATION. 


A  ptrty  who  rents  and  occupies  a  portion 
of  a  building  as  an  office  for  business  purposes 
within  the  State,  is  a  "householder,"  within 


the  meaning  of  this  section.  Somerset  emd 
Worcester  Samngs  Bank  y.  Huyck^  33  How. 
323. 


n.  Disqualification. 


a.  At  oommon  law. — ^The  l^slature 
did  not  intend,  by  the  mere  omission  to  enn- 
merate  disqualifications,  to  supersede  the  old 
practice,  and  they  have  left  the  law  as  it  al- 
ways has  been.  WheeUr  y.  WUooXj  7  Abb. 
73;  Miles  y.  Ctorife,  4  Bosw.  632;  Aff*g  S. 
C.  2  id.  709. 

But  a  party  cannot  treat  improper  bail  as  a 
nullity;  he  must  except  to  the  bail  if  he 
would  insist  upon  the  disqualification,  al- 
though the  contrary  rule  is  practiced  in  some 
cases  in  England,  id.  BvXyWdKmgY.  Sheriff 
of  Surrey,  2  East.  181. 

h.  Attorneys*  etc. — Attorneys  and  their 
clerks  are  not  qualified  to  become  bail. 
Wheder  y.  WUcooc,  7  Abb.  73,  and  MHe$  y. 
Clarke,  4  Bosw.  632;  AflF'g  S.  0.  2  id.  709 ; 
Craig  y.  ScoU,  1  Wend.  35;  Coster  y.  WaU 
son,  15  Johns.  535 ;  King  y.  Sheriff  of  Sur- 
rey, 2  East.  181 ;  Laingy,  CundaU,  1  H.  Bl. 
76.  See  id.  note  6.  By  Rule  8  of  the  Su- 
preme Court,  attorneys  are  prohibited  from 
being  sureties  in  any  undertaking. 

c.  Sheriff  and  his  ofBlcers.— The  court 

says,  '*  We  haYC  decided  that  an  attorney  is 
not  good  bail,  if  excepted  to;  and,  for  the 
same  reason  we  think  a  sheriff  ought  not  to 
become  bail,  and  such  is  the  rule  in  the 
English  courts,  which  do  not  allow  any  person 
concerned  in  the  process  to  become  bail." 
Bailey  y.  Warden,  20  Johns.  129.    See  Ban- 


ter Y.  Led,  1  Chitt.  713 ;  Bolfand  y.  Prit(^ 
ard,  2  W.  Bl.  798,  and  note  I ;  Doldem  y. 
Feast,  2  Strange  R.  889. 

The  turnkey  of  the  king's  bench  prison 
was  rejected.  Daly  y.  Brooshoft,  2  Brod.  &  B. 
359.  See  Hawkins  y.  Magnall,  2  Doug.  466. 
See  Faulkner  y.  Wise,  2  B.&  P.150,  and  note. 

It  was  said  to  be  no  objection  to^bail  that 
they  were  indemnified  by  the  sheriiT's  officer. 
See  1  Chitt.  713  (n.) 

d.  Person   onoe  rejected.— In  the 

king's  bench  the  court  said  that  after  a  party 
had  been  once  rejected  as  bail,  he  could  not 
afterward  be  accepted,  howcYer  his  circum- 
stances might  haYe  changed.  SfUlTs  BaU,  1 
Chitt.  82;  Waterhouse's  BaU,  id.  307;  Pick- 
ard  Y.  Dohson,  3  Dowl.  &  R.  5. 

e.  Party  oonricted.--Whcre  a  party 

offered  as  hail  had  been  transported  Uiirty 
years  before,  it  was  held  to  be  no  objection 
Hatfield's  Bail,  2  Chitt.  98.  But  where  a 
party  had  been  conYicted  of  penury  he  was 
rejected.  King  y.  Edwards,  4  Term  R.  440. 
But  because  a  person  is  of  infamous  charac- 
ter, simply,  he  is  not  disqualified.  1  Til.  ft 
Sh.  Pract.  587,  12. 

/.  Indemnified  bail. — Tt  seems  if  bail 

has  been  indemnified  bY  the  defendant's  attor- 
ney, it  will  be  rejected.  Greensill  y.  Hopley, 
1  Bos.  &  P.  103 ;  Capon  y.  DiOamore,  1  Bing. 
423. 


§  195.  [170.]  (Am'd  1849.)  Justification  and  allowance  of  bail. 

For  the  purpose  of  justification,  each  of  the  bail  shall  attend  before  the 
judge,  or  a  justice  of  the  peace,  at  the  time  and  place  mentioned  in  the  no- 
tice, and  may  be  examined  on  oath,  on  the  part  of  the  plaintifi*,  touching  his 
sufSciency,  in  such  manner  as  the  judge  or  justice  of  the  peace,  in  his  dis- 
cretion may  think  proper.  The  examination  shall  be  reduced  to  writing  and 
subscribed  by  the  bail,  if  required  by  the  plain tifil 

I.  The  JtJsnnc-AfriON. 


a.  Where  to  justlfSr.— Bail  most  justify 
in  the  county  where  the  oefendant  was  arrest- 
ed or  where  the  bail  reside.  Supreme  Court 
Rule  8. 

6.  Kind  of  property.— The  kind  of  prop- 
erty on  which  bail  justify,  is  immaterial.  1 
Til.  &  Sh.  Pract.  586,  citing  3  Petersd.  Abr. 
106.  But  it  must  be  in  his  own  right,  id. 
Anonymous,  2  Chitt.  97. 

e.  Extension  of  time  to  justify.— 

The  time  to  justify  may  be  enlarged  on  good 
cause  shown,  if  the  bail  do  not  justify  at  the 
time  specified  in  the  notice,  but  in  such  case 
it  is  necessary  to  serve  a  new  notice.  Bums 
r.  Bobbins,  1  Code  B.  62. 


Under  the  old  practice,  it  was  usual  to  allow 
time  to  add  and  justify  other  sureties,  if  the 
cause  which  preTented  the  justification  at  the 
proper  time  arose  after  bail  were  put  in,  as  in 
the  cases  cited  in.  Tidd's  Prac.  1  id.  273. 
Of  the  bankruptcy.  Anonymous,  1  Chitt.  11. 
Insolvency.  Ayton^s  BaU.  id.  4;  Dixon  v. 
Clarke,  id.  3.  Of  the  proposed  bail,  or  where 
he  had  given  up  house-keeping.  Anonymous, 
id.  6. 

But  where  bail  offered  themselves  and  were 
rejected  on  account  of  some  personal  insuf-' 
ficiency  existing  at  the  time  they  wero  put  in, 
the  time  would  seldom  be  extended  for  the 
purpose  of  addii^g  other  and  sufficient  bail. 


^§  196-198.J 


Absest  and  Bah^. 


363 


1  Tiff,  k  Smith's  Praci.  253 ;  George  r.  Barm- 
ley,  1  Ghitt.  8. 

Time  was  enlarged  in  which  to  add  and 
justifv  hail,  where  it  appeared  b^  affidavit 
that  the  one  already  put  in  was  so  ill  as  to  be 
nnable  to  attend.  ChoUlim  y.  Hawee,  2  Ohitt. 
107. 

d.  Opposition. — ^Under  the  former  prac- 
tice the  justification  might  be  opposed  either 
by  pel  sonal  examination  or  by  affidavit.  By 
the  latter,  the  court  should  be  convinced  that 
there  has  either  been  some  irregularity  or  de- 
fect in  the  proceedings,  or  that  the  proposed 
bail  are  incapable  of  fulfilling  their  agreement. 


If  they  are  opposed  by  examination,  the  conn 
sel  may  question  as  to  their  property  to  the 
amount  for  which  they  are  to  become  answer- 
able, but  no  farther,  and  an  unnecessary  ex- 
posure of  the  circumstances  of  the  bail,  or  of 
any  other  person,  will  not  be  allowed.  1 
Tidd's  Pract.  274. 

Objection  was  made  to  bail  on  the  ground 
that  he  was  not  a  householder,  and  it  ap- 
peared that  he  had  a  lease  of,  and  occupied  a 
portion  of  a  building  in  this  State  as  a  business 
office ;  the  court  held  that  it  was  sufficient  to 
satisfy  the  statute.  Somerset  and  Worcester 
Bank  t.  Hupck.  33  How.  323. 


^  196.  [171.]  (Am*dl849.)  AUoxodnce  of  bail. 

If  the  judge  or  justice  of  the  peace  find  the  bail  sufBcient^  he  shall  an- 
nex the  examination  to  the  undertaking,  indorse  his  allowance  thereon,  and 
cause  them  to  be  filed  with  the  clerk ;  and  the  sheriff  shall  thereupon  be 
exonerated  from  liability. 


a.  Justification  complete.—IJntil  the 

indge  has  indorsed  his  allowance  on  the  un- 
aertaking  and  caused  it  to  be  filed,  the  justi- 
fication is  not  complete,  and  the  sheriff  is  lia- 
ble. O'Neay.Durkee,  12  How.  94;  S.  C.  2 
Abb.  S83;  sub  nom.  OvenU  v.  Durkee. 

h.  Jiistiflcation  incomplete.— Where 

one  of  two  sureties  appeared  and  justified, 
the  court  said,  "both  must  Justify,"  and  it  is 
not  clear  but  that  the  omission  of  one  to  jus- 
tify is  fatal  to  both ;  further  time  bein^  given 
by  the  court  would  probably  prevent  this  con- 
sequence. O'NtH  V.  Durkee,  12  How.  94;  S. 
C.  2  Abb.  383 ;  sub  nom.  OveriU  v.  Dttrkee, 
See  Lewis  v.  Crodderrer,  5  Bam;  &  Aid.  704. 

c.  Fraud  in  jtistiflcation.— An  order 


for  the  allowance  of  bail  was  discharged 
with  costs,  where  it  appeared  that  the  bail 
had  perjured  himself  on  his  justification. 
Broion  v.  GUlies,  I  Ghitt.  372. 

In  the  case  of  Ootild  v.  Berrv,  1  Chitt.  143, 
where  it  appeared  that  there  had  been  fraud 
on  the  part  of  the  bail,  he  having  falsely  sworn 
as  to  his  solvency,  the  court  set  aside  the  jus- 
tification.   See  that  case,  and  notes  thereto. 

The  distinction  is  made  by  some  writers 
that  there  must  be  a  knowledge  of  the  fraud 
in  the  defendant  or  his  attorney,  in  order  to 
warrant  the  sotting  aside  of  the  justification. 
1  Til.  ft  Sh.  Pract.  589,  and  cases  there  cited. 

It  seems  there  is  no  provision  for  an  appeal 
firom  an  allowance  of  bail.  lb. 


^  19T.  [172.]  Deposit  of  money  vnth  sheriff. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of  giving  bail, 
deposit  with  the  sheriff  the  amount  mentioned  in  the  order.  The  sheriff 
shall,  thereupon,  give  the  defendant  a  certificate  of  the  deposit,  and  the  de- 
fendant shall  be  discharged  out  of  custody. 


Deposit  belongs  to   defendant.— 

Money  deposited  must  be  considered  as  in 
eustodia  leffis,  and  betvreen  the  plaintiff  and 
defendant  is  to  be  considered  the  property  of 
the  latter.  Hermann  Vi  Aaronson,  3  Abb.  N. 


S.  389;  S,  0.  34  How.  272;  S.  C.  Aff'd,  8 
Abb.  N.  S.  155.  When  deposited  by  a  third 
person  it  becomes  the  property  of  the  defend- 
ant. Salter  v.  Weiner,  6  Abb.  191.  See  De 
Mesml  V.  Dakin,  L.  R.  3  Q.  B.  18. 


§  19B.  [173.]  (Am'd  1849.)  Payment  of  money  into  court  by  sheriff. 

The  sheriff  shall,  within  four  days  after  the  deposit,  pay  the  same  into 
coui*t ;  and  shall  take  from  the  officer  recei^ving  the  same,  two  certificates  of 
such  payment,  the  one  of  which  he  shall  deliver  to  the  plaintiff,  and  the 
other  to  the  defendant.  For  any  default  in  making  such  payment,  the  same 
proceedings  may  he  had  on  the  official  bond  of  the  sheriff  to  collect  the  sum 
deposited,  as  in  other  cases  of  delinquency. 
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%  199.  [17*.]  (Am*d  1849.)  SubstittUinff  bail  for  deposit. 

If  money  be  deposited,  as  provided  in  the  last  two  sections,  bail  may  be 
given  and  justified  upon  notice,  as  prescribed  in  section  193,  any  time  before 
judgment ;  and  thereupon  the  judge  before  whom  the  justification  is  had, 
shall  direct,  in  the  order  of  allowance,  that  the  money  deposited  be  re- 
funded by  the  sheriff  to  the  defendant,  and  it  shall  be  refunded  accordingly. 


Applioation  for  depoedt.— -No  applica- 
tion for  the  reminding  of  money  deposited  can 
be  made  until  bail  baa  actually  justified  upon 
notice  of  not  less  than  five  nor  more  than  ten 
days,  and  the  court  is  authorized  to  refund 
the  money  to  the  defendant  alone,  although  it 
was  deposited  by  a  third  person.  HerwiiOh/n  ▼• 
Aanmsofh  3  Abb.  N.  S.  389 ;  S.  C.  34  How. 
272 ;  S.  C.  Aff 'd,  8  Abb.  N.  S.  155.  And  see 
Salter  t.  Weiner,  6  Abb.  191.  Where,  after 
an  order  had  been  obtained  by  the  defendant 


Ibr  the  refunding  of  money  deposited,  the 
plaintiff  commenced  a  new  action  and  attach- 
ed the  deposit,  a  third  party  set  up  a  claim  to 
the  money  as  having  been  deposited  by  him- 
self for  the  benefit  of  the  defendant,  and 
applied  on  affidavits  to  have  the  money  paid 
to  him,  the  application  was  denied.  Salter  v. 
Weinerj  6  Abb.  191.  See  note  under  Her^ 
mann  v.  Aanmson,  34  How.  274.  See  De 
Meeml  v.  IMm,  L.  &.  3  Q.  B.  18. 


§  200.  [175.]  (Am'd  1849.)  Money  deposited,  how  applied  or  dis' 
posed  of. 

Where  money  shall  have  been  so  deposited,  if  it  remain  on  deposit  at 
the  time  of  an  order  or  judgment  for  the  payment  of  money  to  the  plaintiff, 
the  clerk  shall,  under  the  direction  of  the  court,  apply  the  same  in  satisfac- 
tion thereof,  and,  after  satisfying  the  judgment,  shall  refund  the  surplus, 
if  any,  to  the  defendant.  If  the  judgment  be  in  favor  of  the  defendant,  the 
clerk  shall  refund  to  him  the  whole  sum  deposited  and  remaining  unapplied. 


a.  How  deposit  to  be  treated.— The 

plaintiff  is  entitled  to  have  the  money  deposit- 
ed applied  on  his  judgment,  and  where  it  was 
deposited  by  a  friend  of  the  defendant,  it  must 
be  treated,  for  the  purposes  of  the  action,  as 
money  deposited  by  the  defendant  himself; 
and,  although  such  third  party  may  have 
made  a  private  arrangement  with  the  sheriff 
respecting  it,  still  the  deposit  is  sulnect  to  the 
operation  of  all  the  sections  of  the  Code  relate 
ing  to  the  subject.  The  only  distinction  be- 
tween the  English  act  and  our  statute  is,  that 
under  the  former,  the  deposit  is  made  in  ex- 
press terms  to  abide  the  event  of  the  suit. 


while  in  our  practice  such  is  the  fUr  construc- 
tion of  the  provision  for  its  payment  to  the 
plaintiff  on  the  recovery  of  ju<^;ment.  JJer- 
mimn  v.  Aaranmm,  3  Abb.  N.  S.  389 ;  S.  0. 
34  How.  272,  and  note ;  S.  G.  Aff'd,  8  Abb. 
N.  S.  155. 

5.  Deposit  lost. — If  the  money  deposited 
should  be  lost,  stolen  or  embezsled  without 
anv  act  of  the  plaintiff  contributing  to  that  re- 
sult, the  loss  is  that  of  the  depositor  as  between 
him  and  the  plaintiff.  Parsons  v,  Travis^  5 
Duer,  650.  See  De  PeysUr  v.  darkson^  2 
Wend.  77. 


^  SOI.  [176-]  (Am'd  1849.)  Sheriff,  token  liMe  as  hail ;  and  his  dis^ 
charge  from  liability. 

If,  after  being  arrested,  the  defendant  escape  or  be  rescued,  or  bail  be  not 
given  or  justified,  or  a  deposit  be  not  made  instead  thereof,  the  sheriff  shall 
himself  be  liable  as  bail.  But  he  may  discharge  }iimself  from  such  liability, 
by  the  giving  and  justification  of  bail  as  provided  in  sections  193,  194,  195 
and  196,  at  any  time  before  process  against  the  person  of  the  defendant,  to 
enforce  an  order  or  judgment  in  the  action. 


a.  Sheriff  liable. — ^Where  the  defendant 

was  arrested,  bail  was  not  justified  and  no  de- 
posit was  made,  the  sheriff  became  liable; 
process  was  issued  against  the  person  of  the 


defendant  before  the  sheriff  had  given  and  Jus- 
tified bail,  and  his  liability  thereby  beoime 
fixed.  After  an  action  brought  against  bail, 
they  may  be  exonerated  by  a  surrender  of  the 
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defendant  within  twenty  dayjB ;  the  sheriff  may. 
avail  himself  of  the  like  privilege.  It  seems 
to  have  been  the  intention  of  the  legislature 
to  place  the  sheriff,  in  case  of  an  escape  or 
failure  of  bail  to  justify,  in  the  same  sita- 
ation  in  all  respects  as  bail.  Buekman  v.  Cam- 
leyy  9  How.  180.  See  Decker  y.  Anderson,  39 
Barb.  346. 

h.  Surrender  of  defendants—The  sher- 
iff may,  as  bail,  take  and  surrender  the  defend- 
ant in  the  action  without  process.  Sartos  ▼. 
Merceques,  9  How.  188 ;  Metcalf  v.  Stryker,  31 
N.  Y.  (4  Tiff.),  255;  Aff'g  8.  C.  31  Barb.  62; 
10  Abb.  12,  23;  Seaver  ▼.  Genner,  10  Abb. 
256. 

But  another  case  holds  that  when  the  sheriff 
has  become  bail  by  the  escane  of  a  prisoner, 
his  liability  is  governed  by  tae  provisions  of 


the  Revised  Statutes,  and  if  he  has  ikiled 
to  surrender  his  principal  within  the  time  re- 
quired by  the  latter,  although  within  the  time 
required  by  the  Code,  he  is  not  wholly  exoner- 
ated. McCreerv  v.  WUleU,  22  How.  91 ;  mod- 
ifying S.  G.  sub  nom.  McOregory  v.  WUlett, 
17  id.  439.  See  Hall  v.  EmmanSy  9  Abb.  N. 
S.  370;  Aff'g,  S.  0.  8  id.  449,  461 ;  39  How 
187. 

c.  Measure  of  damages.— The  amount 

of  the  judgment  in  the  original  action  is  the 
measure  of  damages  in  the  action  against  the 
sheriff,  and  the  same  rules  apply  as  to  actions 
against  other  bail.  His  liability  is  the  same 
as  that  of  bail  who  had  justified.  Oallarati  v. 
Orser,  4  Bosw.  94;  S.  0.  Rev'd,  27  N.  Y.  (13 
Smith),  324.  See  MeloaJf  v.  Stryker,  supra. 
See  note  under  §  190,  ante. 


%  ^02.  [177.]  Proceedinga  on  judgment  against  sheriff. 

If  a  judgment  be  recoved  against  the  sheriff,  upon  his  liability  as  bail, 
and  an  execution  thereon  be  returned  unsatisfied,  in  whole  or  in  part,  the  same 
p  roceedings  may  be  had  on  the  official  bond  of  the  sheriff^  to  colleot  the 
deficiency,  as  in  other  cases  of  delinquency. 


The  sureties  of  the  sheriff  are  liable 

for  any  default  of  the  sheriff  as  bail,  when  he 
has  incurred  such  liability  under  the  Code. 
The  liability  is    imposed  upon  him   in  his 


official  capacity.  People  ex  rd.  Meteatfr,  Dtko" 
many  4  Keyes,  93.  See  Daguerre  v.  Orser,  10 
Abb.  12  (n.) 


^  203.  [178.]  (Am'd  1849.)  Bail  liable  to  sheriff. 

The  bail  taken  upon  the  arrest  shall,  unless  they  justify,  or  other  bail  be 
given  or  justified,  be  liable  to  the  sheriff,  by  action,  for  damages  which  he 
may  sustain  by  reason  of  such  omission. 


a.  The  ax^tion  by  the  sheriff.— The 

sheriff  can  man  tain  no  action  against  bail  who 
have  failed  to  justify,  until  he  has  sustained 
actual  damage  by  reason  of  their  omission. 
His  right  of  action  is  not  to  recover  for  not 

{cutting  in  bail,  or  surrendering  the  principal, 
rat  for  the  damage  sustained  by  him  from  the 
liability  which  the  law  imposes  on  him. 
Clapp  V.  SchuUy  44  Barb.  9;  S.  C.  19  Abb. 
121 ;  29  How.  255. 

But  it  has  been  hM  that  the  sheriff  is  not 
obliged  to  wait  until  he  has  been  sued  before 


he  may  bring  his  action  against  the  bail,  and 
hence,  that  an  allegation  in  the  complunt  of 
the  institution  of  such  an  action  is  immate- 
rial. WilletT.  LassaUe,  19  Abb.  272;  S.  C.  1 
Rob. 618. 

What  the  complaint  should  state,  see  cases 
cited  above. 

5.  Assignment  of  claim.— Whether 

the  sheriflTmay  assign  his  ri^ht  of  action 
against  the  bail,  so  that  the  assignee  may  sue 
thereon,  queref  Clapp  v.  Schutt,  44  Barb.  9; 
S.  G.  19  Abb.  121 ;  29  How.  255. 


§  304.  [179.]  (Am'd  1858.)  Motion  to  vacate  order  of  arrest,  or  reduce 
bail. 

A  defendant  arrested  may,  at  any  time  before  judgment,  apply,  on  mo- 
tion,  to  vacate  the  order  of  arrest  or  to  reduce  the  amount  of  bail. 

I.  Motion  to  Vacate. 


a.  WaiTer. — The  defendant  does  not 
waive  his  right  to  question  the  validity  of  the 
plaintiff's  proceedings,  or  the  sufiBciency  of  the 
complaint  and  original  affidavits  to  sustain 
the  order  by  putting  in  bail.  Knickerbocker 
Ltfe  Insurance  Co.  ▼.  EcclesmSy  6  Abb.  N.  S. 


9,  2&\  Cadyy.  Edmonds,  12  How.  197; 
Warren  v.  WendeU,  13  Abb.  187 ;  Wiekes  v. 
Harmon,  12  Abb.  76;  S.  G.  21  How.  462, 
sub  nom.  Wicker  v.  Harmon,  The  party 
must  be  guilty  of  laches,  in  moving  to  be  dis- 
charged, or  relief  will  be  granted  after  bail  has 
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bean  pat  in.  OoHumbkm  Insurance  Co.  t. 
Farce,  8  IIow.  353. 

Seoking  and  obtaining  ftirther  time  to  an- 
swer, does  not  waire  any  iir^gularity  in  the 
arrost.  lb. 

It  has  been  heid,  that  if  a  party  is  exempt 
from  arrest  for  any  cause,  as,  during  his  at- 
tendance at  court  as  a  witness,  he  waives  his 
f>rivilcge  by  putting  in  bail.  The  same  case 
lolds,  that  by  appearing  in  the  action  he 
waives  his  right  to  (question  the  sufficiency  of 
the  affidavits  on  which  theorder  was  granted. 
SU\oart  T.  Howard,  15  Barb.  26.  This  de- 
cision eeetne  to  be  qualified  by  the  language  of 
later  decisions.  See  'Knickerbocker  Life  In- 
surance Co.  T.  Ecclesine,  supra.  But,  see 
Crowell  V.  Brown,  9  Abb.  107  ?n.) 

The  case  of  Dak  v  Rad(^e,  25  Barb. 
333;  S.  0.  15  How.  71,  was  decided  before 
the  amendment  of  this  section  in  1858. 

6.  After  judgment.— The  motion  to  va- 
cate the  order  of  arrest  coald  fonnerly,  in 
no  case,  be  made  after  the  entry  of  judgment. 
Barker  t.  Wheeler,  23  IIow.  193 ;  Boberts  t. 
Carter,  17  id.  479;  S.  0.  9  Abb.  106  (n); 
Cr&wdl  T.  Brown,  9  id.  107  (n.)  Since  the 
amendment  of  §  183,  the  motion  to  vacate  the 


order  of  arrest  may  be  made  (^fter  judgment, 
if  within  twenty  days  after  the  service  of 
the  order.  Pdo  v.  Clukef,  36  How.  179. 

The  judgment  eztin^ishes  the  provisional 
remedies  preriously  existing,  but  if  the  judg- 
ment is  opened,  and  defendant  allowed  to 
come  in  and  defend,  the  judgment  to  stand  as 
security,  the  controversy  is  still  a  Hs  pendens 
and  not  a  res  wjfjudicaia.  Union  Bank  v. 
Mott,  9  Abb.  106 ;  S.  C.  17  Uow.  353. 

The  same  principle  is  held  where  the 
order  opening  the  default  places  the  parties 
back  where  they  wero  before  judgment  was 
entered.  See  MoU  t.  Union  Bank,  38  N.  Y. 
(11  Tiff.),  18;  S.  0.  35  How.  332;  4  Trans. 
App.  291 ;  Arg  S.  G.  8  Bosw.  591. 

e.  Before  whom. — An  application  to  va- 
cate an  order  of  arrest  may  be  made  before  the 
judge  who  granted  the  order,  ex  parte,  but  if 
made  to.  any  other  judge  it  must  be  to  the 
court  on  motion.  Borers  t.  McElhone,  20 
How.  441 ;  S.  C.  12  Abb.  292 ;  Cayuga 
Countu  Bank  v.  Warfield,  13  How.  439; 
Dunaher  ▼.  Meuer,  1  Code  R.  87. 

A  county  judge  has  no  power  to  vacate  an 
order  of  arrest.  Bogers  v.  McElhone,  12  Abb. 
292;  S.  0.  20  How.  441. 


n.  Order  of  Arrest  will  bb  Vacated. 


a.  InsolTent's  dischaxee.— A  party  in 

whose  favor  has  been  granted  a  valid  dis- 
charas under  the  provisions  of  art.  5,  ch.  5, 
tit.  f,  of  part  2.  of  the  Revised  Statutes,  is  en- 
titled to  his  discharge  from  arrest,  when  ar- 
rested in  an  action  on  contract  for  a  debt  due 
or  contracted  at  the  time  of  the  application 
for  his  dischai^  as  an  insolvent.  American 
Flask  dt  Cap  Co.  v.  Son,  7  Rob.  233 ;  S.  C. 
3  Abb.  N.  S.  333 ;  Wright  v.  Bitterman,  1  id. 
428.  And  the  validity  of  his  discharge  may 
be  inquired  into  on  the  motion  to  vacate  the 
oi*der  of  arrest.  lb. 

6.  nieeal  employment— The  order  of 

arrest  wilT  be  vacated,  if  it  appears  that  the 
defendant  contracted  the  liabihty  on  which  the 
action  is  brought  in  the  course  of  an  illegal 
employment,  as  in  an  action  to  recover  money 
advanced  to  an  agent  to  promote  the  sale  of 
lottery  ticketo.  Bolfe  v.  Delmar,  7  Rob.  80. 

c.  Abxise  of  process.-— If  there  has 
been  a  clear  abuse  of  process,  as  if  a  party  is 
(leiained  under  color  or  a  criminal  charge,  for 
ilie  purpose  of  compelling  a  settlement  of  a 
demand  alleged  to  have  been  fraudulently 
contracted  in  Canada,  and  failing  in  such  pur- 
pose, an  order  of  arrest  is  obtwned,  and  de- 
fendant is  arrested  thereon,  such  order  will 
not  be  sustained.  Benninghoff  v.  Oswdl,  37 
IIow.  235.  If  it  appears  that  the  defendant 
has  been  induced,  by  false  representations,  to 
come  within  the  bailiwick  of  the  sheriff  who 
holds  the  process,  in  order  to  arrest  him,  the 
order  will  be  set  aside.  QoupH  v.  Sitnonson, 
3  Abb.  474 ;  Stein  v.  Valkenhuysen,  Ell.  Bio. 
&  Ell.  65.  See,  also,  WiUiams  v.  Bacon,  10 
Wend.  636;  SneUing  v.  Watrous,  2  Paige,  314. 

d.  Waiver  of  right  to  axreBt— Where 


a  party  has  a  cause  of  action  for  which  he 
may  have  the  defendant  arrested,  if  he  makes 
a  settlement,  giving  a  receipt  which  states 
that  it  is  a  <*  receipt  and  settlement  of  all 
claims,"  it  is  *'a  condonation  of  the  tort 
and  a  waiver  of  the  right  to  arrest  the  de- 
fendant." NeisonY.Blanchfieid,  54  Barb.  630. 

e.  Changing  residence.— A  party  has 

a  right  to  change  his  residence  fh>m  one  State 
to  another,  and  where  he  expresses  his  inten- 
tion to  do  so,  and  it  does  not  appear  that  he 
owed  any  debt  but  the  plaintiff's,  nor  that  he 
was  not  abundantly  able  to  pay  that,  although 
he  has  been  disposmg  of  his  property  with  a 
view  to  such  removal,  an  order  for  his  arrest 
on  such  a  state  of  facts  will  not  be  sustained. 
Flour  Citu  National  Bank  of  Bochestei'  v. 
HaU,  33  Uow.  1. 

/.  Party  attending  court.— Where  a 

ptrty  who  was  a  defendant  in  an  action  pend- 
mg,  was  arrested  in  the  street  near  the  court 
room,  while  he  was  preparing  to  go  home,  i 
was  held  to  be  a  breach  of  his  privilege,  an 
the  order  was  vacated.  Salhinger  v.  Adler. 
Rob.  704.    See  note,  and  §  178. 

g*  Fraud. — A  defendant  was  arrested  lot 
fraud  in  procuring  a  sale  of  ^poods,  he  having 

§iven  a  check  drawn  by  a  third  party  to  the 
efendant's  order,  which  he  represented  as 
good  and  which  would  be  paid,  but  which 
was  not ;  it  appearing  that  on  the  day  of  the 
purchase,  the  drawer  of  the  check  had  suffi- 
cient f\inds  in  the  bank  to  meet  it,  but  that  he 
had  closed  his  account  with  the  bank  on  tlie 
day  previous  to  its  presentation,  and  that  the 
defendant  had  nothing  to  do  with  the  closing 
of  the  bank  account,  the  order  of  arrest  was 
vacated.  Stsvoart  V.  PoUer,  37  Uow.  68. 
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ni.  Order  wiix  not  bb  Vacated. 


a.  Motion  on  origixial  papers.— If 

the  facts  are  sworn  to  positively  by  the  plaint- 
iff, the  court  will  not  vacate  the  order  on  the 
ground  that  the  statements  were  probably  not 
within  deponent's  knowledge.  BeUlouhey  t. 
Cadot,  3  Abb.  V.  S.  122. 

6.  Form  of  order. — The  order  issued 
under  subdivision  3  of  §  179  will  not  be  set 
aside  because  it  specifies  a  sum  in  which  the 
defendant  is  to  be  held  to  bail  at  less  than 
double  the  sum  stated  in  the  affidavit  of  the 
plaintiff.  Tracy  v.  Griffin,  50  Barb.  70;  S.  0. 
35  How.  209»  sub  nom.  TVoey  v.  Veeder. 

On  motion  to  vacate  such  order,  where  it  is 
not  clearly  shown  that  the  order  was  issued 
under  subdivision  3  of  §  179,  the  application 
will  not  be  granted,  where  it  is  conceded  that 
the  order  is  unobjectionable,  if  not  issued  un- 
der that  subdivision  .  lb. 

c.  Fiduciary  capacity  .-If  the  defend- 
ant has  been  arrestea  for  embezzling  moneys 
received  in  a  fiduciary  capacity,  and  moves  to 
vacate  the  order,  he  must  entirely  overthrow 
the  charges  contained  in  the  affidavit  on  which 
the  order  was  founded,  or  he  must  fail  upon 
the  motion.  Stoift  v.  Wylie,  5  Rob.  680. 

d.  Irregularity. — If  ad  order  of  arrest  is 
sought  to  be  vacated  on  the  ground  that  the 
return  day  has  been  changed,  the  irregularity 
should  be  pointed  out  in  the  motion  papers. 
A  statement  in-  the  affidavit  that  the  order 
when  served  was  void  because  the  return  day 
had  expired,  is  not  sufficient.  Lahr  v.  Fisher^ 
2  Rob.  669. 

The  order  will  not  be  vacated  because  the 
summons  in  the  action  is  improperly  entitled, 
especially  when  such  defect  is  not  pointed  out 
in  the  moving  papers.  Bedell  v.  Sturta,  1 
Bosw.  634;  S.  0.  6  Abb.  319  (n.) 

Nor  because  one  of  the  plaintiflSs  is  not  a 
proper  party.  Webber  v.  Moritz,  11  Abb.  113. 
And  it  has  been  held  erroneous  to  vacate  an 
order  of  arrest  because  the  defendant  was 
exempt  from  arrest  by  virtue  of  his  office. 
Hart  V.  Kennedy,  15  Abb.  290 ;  S.  G.  24  How. 
425 ;  39  Barb.  186 ;  Rev'g  on  this  point,  S.  0. 
14  Abb.  432 ;  23  How.  417. 

e.  Variance. — ^If  the  affidavits  are  suffi- 
cient, the  motion  to  vacate  will  not  be  granted 
on  the  ground  that  the  case  made  by  the  com- 
plaint varies  from  that  shown  by  the  affida- 
vits. SteUe  V.  Palmer,  7  Abb.  181.  See  Eddy 
V.  Beach,  id.  17 ;  Shato  v.  Jayne,  4  How.  119. 

/.  Another  action  for  sam  3  cause.— 

The  objection  to  the  order  is  not  good,  that 


the  defendant  has  heretofore  been  sued  for  the 
same  cause  in  a  foreign  tribunal,  if  it  also  ap- 
pears that  he  was  not  arrested  there.  Arthur' 
ton  V.  DaUey,  20  How.  311.  But,  see  14  Abb. 
451  (n.),  and  2  Daly,  225.  In  one  case,  although 
it  was  admitted  that  there  was  an  attachment 
proceeding  then  pending  in  a  foreign  State  be- 
tween the  same  parties,  and  for  the  same 
cause  of  action,  the  motion  to  vacate  was  de- 
nied. Lithaner  y^  Turner,  1  Code  R.  N.  S. 
210. 

g-  Amendment. — It  is  not  a  ground  for 
vacating  an  order  of  arrest,  that  since  it 
issued  the  summons  has  been  changed  from  a 
summons  for  money  to  a  summons  for  relief. 
Union  Bank  v.  Mott,  6  Abb.  315. 

h.  Statute  of  limitations.'-Thc'  fact 

that  the  cau^  of  action  is  barred  by  the  stat- 
ute of  limitations,  is  not  a  ground  for  dis- 
charging the  arrest.  Arthurton  v.  Dalley,  20 
How.  311.    See  notes  under  §§  179  and  205. 

i.  Clounterclaim. — A  defendant  will  b« 
allowed  to  justify  the  conversion  of  goods,  by 
settine  up  a  counterclaim  for  a  larger  amount 
than  the  demand  of  the  plaintiff,  and  demand 
the  discharge  of  an  onier  of  arrest,  even 
though  the  claim  of  the  defendant  be  for  the 
price  of  the  goods  alleged  to  have  been  con- 
verted. Huelet  V.  Beyns,  I  Abb.  N.  S.  27. 

j'  Q^neral. — When  the  facts  constituting 
the  cause  of  action,  and  authorizing  the  arrest 
are  the  same,  a  motion  to  vacate  the  order  of 
arrest  will  not  be  granted,  unless  there  is  a 
very  decided  preponderance  of  evidence  in 
favor  of  the  defendant,  or  unless  the  plaintiff 
has  clearly  no  cause  of  action.  The  questions 
being  issues  of  the  cause,  the  jury  alone 
should  pass  upon  them  at  the  trial."  MerriU 
V.  Heckshtr,  50  Barb.  451. 

So,  where  the  case  is  such  that  an  order  of 
arrest  might  issue  as  of  course,  it  is  improper 
to  try  the  case  on  the  merits  or  on  application 
to  vacate  the  order  of  arrest.  Merwin  v.  Play^ 
f&rd,  3  Rob.  702. 

On  a  motion  to  vacate  the  order,  the  court 
has  no  power  to  try  the  question  as  to  the 
capacity  in  which  the  defendant  has  received 
moneys;  it  is  a  part  of  the  cause  of  action,  and 
must  be  determined  on  the  trial.  Sw^ft  v. 
WyUe,  5  Rob.  680. 

The  truth  or  falsity  of  the  facts  which  con- 
stitute the  gist  of  an  action  of  tort,  should 
never  be  decided  on  a  motion.  Nelson  v. 
Blanchfield,6^Btah.6Z0.  See  note  II,  §  205, 
subd.  a. 


^  205.  [180.]  Affidamts  an  motion. 
If  the  motion  be  made  upon  afBdayits  on  the  part  of  the  defendant,  but 
not  other  <¥i8e,  the  plaintiff  may  oppose  the  same  by  affidavits  or  other 
proofs,  iu  addition  to  those  on  which  the  order  of  arrest  was  made. 

I.  The  Motion  to  Vacate. 

a.  Q^naral. — The  defendant  may  move  to  I  amount   of  bail,  without  affidavits,  on  the 
vacate  ihe  order  of  arrest,  or  to  reduce  the  I  the  plaintiff '»  own  showing.  Bal^r  T.  Swack- 
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hamer,  5  How.  251 ;  S.  0. 3  Code  R.  248.  Or, 
he  may  more  on  his  own  and  the  affidavito 
of  others.  Cancin  v.  Freeland,  6  N.  Y.  (2 
Seld.),  560,  565.  Or,  on  both  his  and  the 
plaintiflTs  affidavits.  City  Bank  t.  Lumley, 
28  Row.  397.    See  40  id.  242. 

b.  On  plaintiff's  affidavits.— Where 

the  motion  is  founded  wholly,  or  in  part,  on 
the  plaintiff's  affidavits,  the  defendant  waives 
his  right  to  object  that  they  are  entitled  in 
the  action.  Oity  Bank  v.  Lumlejfy  iupra. 

If  the  defendant  moves  on  the  ground  of 
defect  in  the  original  affidavits,  the  sole  ques- 
tion is,  whether  the  affidavits  assailed  author- 
ize the  issuing  of  the  order.  Martin  v.  Van- 
derUp,  3  How.  265 ;  S.  G.  1  Code  R.  41. 

In  predicating  his  motion  on  the  plaintiff's 
affidavits,  he  admits  them  to  be  true.  LaveU 
V.  Martin,  21  How.  238;  Hatham  v.  HaU,  4 
Abb.  227. 

.e.  Renewal. — After  a  denial  of  his  mo* 
tion,  founded  on  the  original  papers,  the  de- 
fendant cannot  renew  his  motion  on  addi- 
tional affidavits  without  leave  of  the  court. 
Lovell  v.  Martin,  supra.     And,  it  seems,  that 


if  he  applies  for  leave  to  renew  in  such  a  case, 
that  the  application  will  not,  in  general,  be 
granted.  LaveU  y.  Martini  12  Abb.  178. 

A  party  should  exhaust  all  his  means  to 
insure  success  on  the  first  application.  Patti- 
son  V.  Bacon,  12  Abb.  142 ;  S.  C.  21  How. 
478. 

d.  On  additional  affidavits.— In  case 

the  defendant  moves  to  vacate  the  order  on 
affidavits  of  his  own,  or  on  tho^  of  others, 
proofs  of  contemporaneous  acts  of  fraud  of  a 
similar  nature  are  admissible  on  the  part  of 
the  plaintiff  to  sustain  the  chaige  of  fraud. 
ScoU  V.  WiUiams,  23  How.  393;  S.  G.  14 
Abb.  70. 

But  the  plaintiff  cannot,  under  this  section, 
set  up  additional  grounds  for  retaining  the 
order,  which  were  not  put  forth  as  the  origi- 
nal ground  of  the  order.  Cady  v.  Edmonds,' 
12  Hoir.  197. 

Where  other  acts  of  fraud  are  adduced  to 
sustain  a  chai^  of  fi«ud  made  in  the  original 
application,  they  must  be  shown  by  proper 
evidence,    and   not  by  hearsay.  Stewart  v 
Potter,  37  How.  68. 


II.  Tbtino  the  Merits  on  Motion. 


a.  Arrest  for  the  cause  of  action.— 

There  might  be  such  a  clear  case,  on  a  mo- 
tion to  discharge  from  arrest,  when  the  arrest 
is  based  on  the  nature  of  the  action  itself,  as 
would  justify  a  judge  in  vacating  an  order  of 
arrest,  although  it  is  a  virtual  disposal  of  the 
merits  of  the  action ;  but  it  woula  only  be  in 
a  case  removed  from  all  doubt,  and  upon  a 
state  of  (acts  which  would  justify  the  judge 
in  ordering  a  nonsuit  at  the  trial.  Stuyt)esant 
V.  Bowran,  34  How.  51 ;  S.  G.  3  Abb.  N.  S. 
270 ;  Barret  v.  Oracie,  34  Barb.  20 ;  Levins  v. 
NobU,  15  Abb.  475. 

In  such  a  case  affidavits  will  not  be  allowed 
to  be  introduced  to  show  that  there  is  no 
cause  of  action,  for  that  would  be  trying  the 
action  in  a  collateral  proceeding,  which  the 
court  will  not  do.  Solomon  v.  n^aas,  2  Hilt. 
179 ;  (}eUer  v.  Sdxas,  4  Abb.  103. 

Judge  HiLTOK  said,  in  a  case  brought  be- 
fore him,  that  where  the  cause  of  action  and 
ground  of  arrest  were  the  same,  '*  the  court 
will  not,  on  a  motion  to  dischai^  from  ar- 
rest, decide  the  disputed  question  and  sub- 
stantially determine  the  issues  between  the 
parties  in  favor  of  the  defendant,  simply  be- 
cause the  hcts  furnished  by  the  affidavits  pre- 
ponderate in  his  &vor."  Anonymous,  6  Abb. 
319  (n.),  citing  many  cases. 

The  distinction  see\ns  to  be,  that  if  the  (acts 
constituting  the  cause  of  action  and  author- 
ising the  arrest  are  the  same,  a  jury  upon  the 
trial  of  the  issues  will  pass  upon  them,  and 
unless  there  is  a  very  decided  preponderance 
of  evidence  in  (avor  of  the  defendant  upon  the 
motion  to  vacate  the  order  of  arrest,  the 
court  ought  not  to  vacate  the  order,  and  thus, 
in  the  language  of  Justice  Maryik,  "  put  a 
slur  upon  the  plaintiff's  cause,  which  ought 
to  come  down  fairly  for  trial  without  preju- 


dice." Frost  V.  M'Caryer,  14  How.  131. 
See  Woodward  Steam  Pump  Manufacturing 
Co,y,  Stokes,  33  id.  396. 

The  decision  of  Frost  v.  M'Carger  was 
made  after  a  careful  review  ot  the  cases,  and 
was  adopted  in  Ely  v.  Mumford,  47  fiarb. 
629,  and  in  MerriU  v.  Heckscher,  50  id.  451. 

If  the  action  is  in  tort,  and  the  claim  is 
sworn  to  positively,  the  order  of  aijest  will 
not  be  disturbed  on  conflicting  affidavits  as 
to  the  right  of  action.  Jaroslauski  v.  Saun- 
derson,  1  Daly,  232.  See  note  III,  subd.  j, 
§  204,  ante. 

h.  Arrest  on  extrinsic  fiBusts.— Where 

it  is  established  that  there  is  a  class  of  cases 
in  which  the  defendant  may  be  arrested  upon 
facts  dliunds  the  causes  of  action,  such  issue 
cannot  be  presented  to  the  jury,  and  the  court 
or  judge  to  whom  the  motion  to  vacate  the 
order  of  arrest  is  made,  must  pass  upon  the 
issue  raised  by  the  affidavits.  Frost  v.  Mc- 
Carger,  14  How.  131. 

Thus,  in  a  case  of  non-residence,  fraudu- 
lently contracting  a  debt,  and  cases  under  the 
5th  subdivision  of  section  179,  relating  to  the 
defendant's  removal  of  his  property  with  in- 
tent to  defraud  his  creditors.  Id. 

In  such  case,  if  the  defendant  can  satisfy 
the  courtj  upon  all  the  facts  in  the  case,  that 
there  is  no  foundation  for  his  arrest,  he  will 
be  entitled  to  his  discharge.  Corwin  v.  Free- 
land,  6  N.  T.  (2  Seld.),  565 ;  Geller  v.  Seixas, 
4  Abb.  103 ;  Falconer  v.  Elias,  1  Gode  R.  N. 
S.  155;  WUmenUng  v.  Jlfoon,  8  How.  213. 

Where  the  motion  is  made  on  the  affidavits 
of  both  parties,  the  application  should  be  de- 
nied, unless  from  the  whole  case,  as  made  by 
the  affidavits,  the  court  would  not  have 
granted  the  order  in  the  first  instance.  If, 
upon  hearing  both  parties  on  the  question,  it 
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ftppears  that  a  case  for  arrest  has  not  been 
rniide  out,  the  order  should  be  vacated.  Union 
Bank  y.  MoU,  6  Abb.  315 ;  citing  Chapin  t. 
JSeeleyy  13  How.  490 ;  Barron  v.  Sanford, 
14  id.  443;  S.  0.  6  Abb.  320  (n.). 

Judge  Hoffman,  in  Hernandez  y,  Camoheli, 
10  How.  449,  savs,  "  if  the  question  is  doubt- 
ful, the  plaintiff  has  not  made  out  his  case, 
and  the  defendant  should  be  discharged." 
Skith,  J.,  in  commenting  on  that  case  says, 
that  if  the  questions  are  to  be  decided  as 
res  nova,  that  is  the  true  rule,  *'  for  the  party 
seeking  the  benefit  of  bail,  like  all  other  cases 
where  the  party  seeks  afiSrmative  relief,  holds 
the  affirmative  and  should  make  out  his  case." 
Barron  v.  Sanfordy  supra;  Allen  v.  Mc- 
Crasson,  32  Barb.  662. 

In  Eepublic  of  Mexico  v.  Arrangois,  11 
Uow.  576 ;  Aff 'g  S.  C.  id.  1,  it  was  said  that 
in  such  cases  (where  the  cause  of  action  and 
ground  of  arrest  are  distinct),  if  the  defend- 
ant raises  a  fair  legal  presumption  that  his 
claim  may  be  supported,  the  order  should  not 
be  sustained. 

In  the  case  of  Frost  v.  McCarger,  14  How. 
138,  the  cases  of  Hernandez  v.  Camoheli  and 
Republic  of  Mexico  v.  Arrangois  are  disap- 
proved. 

c.  Denial  of  &cts.— Where  the  affida- 
vits to  sustain  an  order  of  arrest  do  not  state 
facts  within  deponent's  knowledge,  but  only 
establish  a  prima  facie  case,  the  order  will  be 
vacated  upon  contradictory  affidavits  of  the 
defendant.  ^S^^  v.  Bertrandi  22  How.  95 ; 
S.  C.  12  Abb.  433.  See  Brodsfcy  v.  Ihms,  25 
How  471;  S.  C.  16  Abb.  251. 

It  is  a  Question  of  the  weight  of  evidence ; 
a  simple  denial  on  the  part  of  the  defendant 
is  not  sufficient.  Phillips  v.  Benedict,  20  How. 
265;  S.  0.  33  Barb.  655;  12  Abb.  355;  AU 
len  V.  McCrasson,  32  Barb.  662. 

Where  there  were  two  affidavits  as  to  the 
state  of  &ct8,  and  one  contradictory  of  them, 
but  there  were  circumstances  uncontradicted^ 
which  tended  to  establish  the  truth  of  the 
defendant's  affidavit,  the  order  was  vacated. 
MeekUn  v.  Berry,  23  How.  380. 

d.  Issues  for  th  3  jury.— If  the  issue  of 
fraud  is  the  gist  of  the  action,  it  is  for  the 
jury  and  not  for  the  court  to  determine.  See 
cases  cited  under  subd.  a,  supra.  Francheris 
V.  Henriques,  24  How.  165;  Frost  v.  M^Car^ 
ger,  14  How.  131,  146. 


A  deliberate  finding  on  the  trial  of  the  fact 
that  there  was  no  fraud,  if  properly  made  and 
embodied  in  the  record,  adjudicates  that  the 
preliminary  order  of  arrest  should  be  vacated. 
Warren  v.  WendeU,  13  Abb.  187. 

No  mere  question  of  fact,  as  conversiont 
npon  which  an  order  of  arrest  is  founded^ 
should  be  tried  by  the  court  on  affidavits. 
Butler  y,  Mcllvaine,  31  How.  379. 

On  a  motion  t^  vacate  the  order,  the  court 
has  no  power  to  try  the  question  as  to  the  ca- 
pacUy  in  which  the  defendant  has  received 
moneys ;  it  is  a  part  of  the  cause  of  action, 
and  must  be  determined  on  the  trial.  Swift  v. 
Wylie,  5  Rob.  680. 

The  truth  or  falsity  of  the  facts  which  con- 
stitute the  gist  of  an  action  for  tort,  should 
never  be  decided  on  a  motion.  Nelson  v. 
Blanehfield,  54  Barb.  630.  See  subd.  a,  supra» 

e.  Doubtful  case. — If  the  case  presented 
by  the  plaintiff  is  involved  in  great  doubt, 
and  there  are  accompanying  circumstances  of 
a  supicious  character,  the  court  will  scrutin- 
ise the  case  with  greater  strictness  than 
would  ordinarily  be  done.  Thus,  if  a  non- 
resident coming  within  the  State  to  prosecute 
a  non-resident,  takes  advantage  of  circum- 
stances to  oppress,  and  .indicates  a  desire  to 
annoy  him,  the  court  will,  unless  there  is  a 
very  clear  case  presented,  vacate  the  order  of 
arrest.  Hyer  v.  Ayers,  2  £.  D.  Smith,  211. 

/.  Concealment  of  property  .—Where 

an  order  of  arrest  is  obtamed  under  subdivis- 
ion 3,  of  section  179,  on  the  sheriff's  return 
that  the  property  has  been  concealed,  re- 
moved or  disposed  of  so  that  he  can  not  take 
it,  the  truth  of  such  return  may  still  be  in- 
quired into  on  a  motion  to.flu»ite  the  order  of 
arrest ;  and  though  pri^id  /oKe,  such  return 
may  be  sufficient  to  warrant  the  order  in  the 
first  instance,  yet,  if  it  appears  by  the  defend- 
ant's affidavits  that  he  has  not  parted  with  the 
possession  of  the  property  improperly,  he  will 
be  entitled  to  his  Ascnarge.  Manleyv*  Patter- 
son, 3  Code  R.  89.  See,  also,  Jananique  v. 
De  Luc,  1  Abb.  N.  S.  419. 

g.  Q^nerally.— Where  matters  may  be 
set  up  in  the  defendant's  answer  as  ground  of 
defense,  such  matters  should  not  be  tried  on 
the  motion  to  vacate  the  order  of  aiTest,  as 
the  amount  of  the  plaintiff's  claim.  Noble  v. 
Prescott,  4  £.  D.  Smith,  136. 


ni.  Stipulating  not  to  Sue. 


a.  Condition  of  granting  anblica- 

tlon. — ^The  court,  in  a  great  variety  of  cases, 
has  exercised  the  power  of  imposing  condi- 
tions upon  a  party,  on  granting  his  application 
for  a  favor  which  would  prejudice  his  adver- 
sary, and  one  of  those  cases  is  where  an  order 
of  arrest  is  set  aside  on  motion  of  defendant,  on 
his  stipulating  not  to  bring  an  action  for  false 
imprisonment.  Decker  v.  Judson,  16  N.  Y.  (2 
Smith),  439,  446. 

So,  where  the  defendant  gives  the  plaintiff 
some  groimd  of  suspicion,  the  court  will  com- 
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pel  the  defendant  to  stipulate  not  to  bring  an 
action,  Bigney  v.  Tcdlmadge,  17  How.  556; 
Merchants*  Bank  of  New  Haven  v.  Ihcight, 
13.  id.  366;  S.  C.  6  Duer,  659.  The  pro- 
ceedings of  a  party  must  be  in  good  faith,  or 
he  will  not  be  entitled  to  the  stipulation.  Cro- 
den  V.  Drew,  3  Duer,  652 ;  Northern  Bailway 
Company  of  France  v.  Carpentier,  4  Abb.  47, 
where,  also,  the  practice  in  such  cases  is 
fully  explained.  See,  also,  Salhinger  v. 
Adler,  2  Rob.  704;  Stewart  v.  Potter,  37 
How.  68. 
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h.  Discretion.  —  The  power  to  impose  ! 
such  conditioo  is  discretionary,  and  the  order 
made  upon  it  will  not  be  reviewed  on  the 
ground  that  such  condition  is  oppressive.  Thus, 
where  an  order  was  made  denying  an  applici^ 
tion  to  set  aside  an  order  of  arrest,  which,  on 
appeal,  was  reyersed  on  condition  that  the  i 


defendant  should  stipulate  not  to  sue,  the 
defendant  refused  so  to  stipulate,  and  the 
court  heldf  that  the  consequent  aflirmanoe  of 
the  order,  denyinfc  the  original  application, 
was  conclusive  on  a  subsequent  motion  to  set 
aside  an  execution  against  the  person.  JEdger" 
ton  v.  Ford,  11  Abb.  415. 


IV.  Appeals  in  Cases  of  Arrest. 


a.  Appeals  not  encoaraged.~Where 

a  motion  to  vacate  an  order  of  arrest  has  been 
denied,  it  will  not  be  reversed  on  appeal  un- 
less it  is  a  very  clear  case,  as  the  attention  of 
the  court  has  already  been  twice  called  to  the 
facts,  once  on  granting  the  order,  and  again  on 
the  motion  to  vacate.  Moers  T.  Morro,  17 
How.  280 ;  S.  G.  29  Barb.  361 ;  8  Abb.  257, 
sub  nom.  Moera  v.  Martens,  See  Levins  t. 
Noble,  15  id.  475. 

h.  Appeal  from  order  reducing  bail. 

The  reouction  of  bail,  by  the  justice  at  cham- 
bers, is  a  matter  of  discretion  with  which  the 
court  at  general  term  will  not,  in  general,  in- 
terfere, \ffari  T.  Kennedy,  15  Abb.  290;  S.  G. 
24  How.  425 ;  39  Barb.  186. 

Where  there  has  been  a  motion  to  reduce 
the  bail,  and  such  motion  has  been  denied  on 
a  subsequent  motion  before  another  justice  on 
new  affidavits,  the  application  should  not  be 
pranted  unless  new  facts  appear ;  and  although 
It  appear  that  the  defendant,  in  a  criminal  ac- 
tion for  the  same  offense,  has  been  held  to  bail 
in  a  much  smaller  amount,  still  that  is  not 
a  sufficient  ground  for  reducing  the  bail  in 
the  civil  action.  Union  Bank  v.  Mott,  6  Abb. 
315. 

c.  Appeal  fitax  order  vacating  ar- 
rest.— ^An  ap^^&T  ^ill  lie  directly  to  the 
|.eneral  term  from  an  order  of  a  county  judge 
vacating  an  order  of  arrest  made  by  such 
judge.  Lancaster  y.  Boorman,  20  How.  421. 

On  appeal  from  an  order  discharging  an  ar- 
rest, granted  on  an  affldavif  which  set  forth  a 
cause  of  action,  of  itself  justifying  an  arrest, 
the  court  will  presume  that  the  complaint,  if 
not  presented  with  the  papers,  is  consistent 
with  the  affidavit  in  its  statement  of  facts. 
Levins  y.  Noble,  15  Abb.  475. 


d.  From  order  denying  applicatioxL 

After  a  full  hearing  of  all  the  parties  on  an 
application  to  vacate  an  order  of  arrest,  which 
is  denied,  the  objection  on  appeal  that  the 
original  affidavits  are  mainly  on  information 
and  belief,  will  not  avail,  where  the  principal 
allegations  in  such  affidavits  are  not  explained 
or  denied.  Union  Bank  v.  Mott,  17  How.  353 ; 
S.  G.  9  Abb.  106. 

Where  a  party's  first  motion  to  vacate  an 
order  of  arrest  was  denied,  and  pending  an 
appeal  therefrom,  he  obtained  an  order  to  re- 
new such  motion  on  new  affidavits,  and  from 
a  denial  of  the  second  application  he  also  ap- 
pealed, it  was  held,  on  reversing  the  second 
order,  that  the  first  appeal  should  be  dismissed 
without  costs.  Lambert  v.  Snow,  17  How. 
517  ;  S.  C.  2  Hilt.  501 ;  9  Abb.  91. 

The  fact  that  judgment  has  been  entered 
pending  the  apneu,  and  the  bail  charged,  does 
not  prejudice  the  appeal.  Pacific  Mntual  In- 
surance Co.  y.  Machado,  16  Abb.  451.  See 
subd.  a,  supra. 

'   e.  Order  densring  exoneretur.— An 

order  denying  a  motion  that  an  undertaking, 
given  on  arrest,  be  delivered  up,  and  an  exon- 
eretur  entered,  substantially  continues  the 
order  of  arrest,  and  is  appealable  under  §  349. 
Columbia  Ins.  Co.  v.  Force,  8  How.  353. 

/  Apx)eal  from  jadgment.— On  an 

appeal  from  a  judgment  in  an  action,  the  court 
cannot  inquire  into  the  validity  of  an  order 
of  arrest.  Boss  v.  West,  2  Bosw.  360. 

^.  Appeal  to  court  of  appeals.— An 

appeal  does  not  lie  to  the  court  of  appeals 
from  an  order  granting  or  refusing  a  provis- 
ional remedy,  nor  from  an  order  yacating  or 
refusing  to  vacate  such  in\>yi8ional  rem^y 
Gtmn  v.  Tompkins,  1  Gode  R.  N.  S.  415. 
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CHAPTER  II. 


Claim  and  delivery  of  personal  property. 

Sionoir  206.  Deliveiy  of  personal  property ;  when  it  may  be  claimed. 

207.  Affidavit  and  its  reqmsites. 

208.  Requisition  to  sheriff  to  take  and  deliver  the  property. 

209.  Security  on  the  part  of  the  plaintiff,  and  justification. 

210.  Exception  to  sureties  and  proceedings  thereon,  or  on  failure  to  except. 

211.  Defendant,  when  entitled  to  re-delivery. 

212.  Justification  of  defendant's  sureties. 

213.  Quabfication  and  justification  of  sureties. 

214.  Property,  how  taken  when  concealed  in  building  or  enclosure. 

215.  Property,  how  kept. 

216.  Claim  of  property  by  third  persons. 

217.  Notice  and  affidavit,  when  and  where  to  be  filed. 

k  206.  [181. J  (Am'd  1849.)  Delivery  of  personal  property;  when  it 
may  be  claimed. 

The  plaintiff,  in  an  action  to  recover  the  possession  of  personal  property, 
may,  at  the  time  of  issuing  the  summons,  or  at  any  time  before  answer, 
claim  the  immediate  delivery  of  such  property  as  provided  in  this  chapter. 

• 

I.  Construction. 


a.  Gtoneral. — ^The  former  action  of  reple- 
vin is  abrogated,  and  the  provisions  of  this 
chapter  take  its  olace.  Boherts  v.  Randd,  3 
Sandf.  707 ;  S.  C.  5  How.  327 ;  Nichols  v. 
Midiad,  23  N.  Y.  (9  Smith),  269 ;  Bockwell 
r.  Saunders,  19  Barb.  481. 

h.  Former  practice. — ^The  former  prac- 
tice may  be  resorted  to,  in  all  cases  where  no 
provision  is  made  by  the  Code.  Brackvoay  v. 
Bumap,  16  Barb.  314 ;  Wilson  v.  Wheder,  1 
Code  R.  N.  S.  402 ;  S.  C.  6  How.  49. 

c.  City  OOUrt3.— The  sections  of  this 
chapter,  206-217,  extend  in  part  to  the  ma- 
rine and  district  courts  of  the  city  of  New 
York.  See  Laws  of  N.  Y.  1862,  ch.  484, 
§  17,  page  975. 

d.  Dexnand..— ^A  demand  is  necessary,  be- 
fore an  action  is  conunenced  to  recover  the 
possession  of  personal  property  which  is 
wrongfully  detained.  Sluyter  v.  Williams,  37 
How.  109 ;  S.  C.  1  Sweeney,  215. 

e.  Bailment. — ^The  same  principles  apply 
to  an  action  in  the  nature  of  replevin  against 
a  bailee,  as  to  the  actions  of  trover  and  reple- 
vin. Gerber  v.  Monie,  56  Barb.  652. 

/.  When  the  remedy  is  alio  vecL— 

The  law  re<juires  the  sheriff  to  take  the  prop- 
erty into  his  actual  possession  and  custody. 
The  spint  of  section  207,  subd.  4,  must  be 
considered  to  forbid  the  use  of  the  provisional 
remedy  for  the  claim  and  delivery  of  personal 
property  which  an  offlcer  has  taken  on  an  at- 
tacnment  in  a  former  action.  This  is  the  case 
even  where  the  attachment  upon  which  the 
property  was  taken  was  not  against  all  the 
plaintiffs  literally,  but  only  against  some  of 
them.  Smith  v.  Orser,  43  Barb.  187,  See 
Barry  v.  Fisher,  8  Abb.  N.  S.  369, 


g'  ConTersion. — Where  a  chose  in  action 
has  been  pledged  as  security  for  a  debt,  and 
payment  of  the  debt  has  been  tendered  and  a 
demand  made  for  its  return,  which  is  refused, 
it  is  a  conversion  for  which  an  action  will  lie. 
Luchey  v.  Gannon,  37  How.  134;  S.  C.  6 
Abb.  N.  S.  209. 

h.  Restoration  of  tbe  property.~ln 

a  case  where  the  defendant  makes  restoration 
of  the  property  before  the  action  is  actually 
commenced,  and  the  plaintiff,  although  he  ac- 
cepts the  goods  and  takes  them  into  his  pos- 
session, objects  to  the  manner  in  which  they 
are  returned  as  being  injurious  to  him,  and 
brings  an  action,  he  should  be  nonsuited,  or 
the  jury  should  be  directed  to  find  a  verdict 
for  the  defendant.  Christie  v.  Corbett,  34 
How.  19.  See,  also,  Spalding  v.  Spalding,  3 
id.  297;  S.  C.  1  Code  R.  64;  Dows  v. 
Green,  3  How.  377. 

«.  Seizure  under  ao*^  of  congress.— 

Where  property  is  seized  under  a  warrant  reg- 
ular on  its  face,  for  a  tax,  under  an  act  of 
congress,  it  cannot  be  replevied.  O^BeUly  v 
Good,  42  Barb.  521 ;  S.  C.  18  Abb.  106. 

j.  Replevin  in  th^  cepit.— An  action 

in  the  nature  of  replevin,  in  the  cepit,  can 
only  be  brought  where  trespass  could  be 
maintained,  and  that  will  only  lie  for  an  in- 
jury to  the  land  when  the  plaintiff  is  in  pos- 
session. StockweU  V.  Phelps,  34  N.  Y.  (7 
Tiff.),  364.  See,  also,  Bich  v.  Baker,  3  Denio, 
79 ;  De  Mott  v.  Eager  man,  8  Cow.  220. 

k.  Offer  to  restore.— To   recover   in 

specie  is  the  object  of  the  action,  and  if  the 
defendant  unconditionally  offers  to  restore  the 
property  before  the  action  is  commenced,  the 
suit  is  wholly   unnecessary;  such    offer    is 
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eqaiTftlent  to  a  tender  before  suit  brought. 
SaviMge  v.  PerkinSy  11  How.  .17,  23.  See 
note  hy  supra.  Damages  are  merely  incidents 
to  the  action.  lb. 

I,  Discontmuanoe  on  payment  of 

costs. — ^Where  an  action  has  been  com- 
menced for  the  recovery  of  possession  of  per- 
sonal property,  which  has  been  delivered  to 
the  plaintiff,  and  the  defendant  has  answered, 
the  plaintiff  cannot  discontinue  on  payment  of 


costs,  merely.  If  the  plaintiff  neglects  to 
proceed  before  issue,  the  defendant  may  have 
judgment  under  §  274,  for  a  dismissal  of  the 
complaint,  for  his  costs,  and  for  a  return  of 
the  goods.  In  case  the  neglect  to  proceed  bo 
after  issue,  the  defendant  may,  under  §  258, 
notice  the  action  for  trial,  and  have  such 
judgment  as  the  case  may  require.  Schroeder 
V.  Kohlenbacky^  Abb.  66 ;  Wxlwn  v.  Wheekr, 
6  How.  49;  S.  C.  1  Code  R.  N.  S.  402. 


n.  The  PaoFERTT. 


a.  Relation  to  the  remedy.— An  ac- 
tion may  be  maintained  against  a  party  de- 
fendant, under  this  chapter,  notwithstanding 
he  may  have  wrongfully  parted  with  the  pos- 
session of  the  property  claimed  before  the  ac- 
tion was  commenced.  Nichols  v.  Michady  23 
N.  Y.  (9  Smith),  269.  See,  also,  Nichols  v. 
Pinner,  18  N.  Y.  (4  Smith),  315.  The  case  of 
Brockway  v.  /  wmop,  8  How.  188 ;  S.  C.  12 
Barb.  347,  was  reversed  at  general  term ;  S.  ' 
0.  16  Barb.  309. 

In  a  case  where  the  defendant  has  parted 
with  possession  of  the  property,  the  plaintiff 
can  recover  the  value  of  the  goods.  EUis  v. 
Lersnety  48  Barb.  539.  Any  unlawful  inter- 
jference  with  the  property  of  another,  or  exer- 
cise of  dominion  over  it  by  which  the  owner  is 
damnified,  is  sufiScient  to  maintain  the  .action. 
Latimer  v.  Wheder,  1  Keyes,  468 ;  Aff 'gS. 0. 
30  Barb.  485.  See  AUen  v.  Oraryy  10  Wend. 
349;  Dunham  v.  Troy  Union  S.  R.  Co.  3 
Keyes,  543;  Boss  v.  Cassidyy  21  How.  416. 
This  action  may  be  commenced  and  sustained 
by  the  owner  of  chattels,  against  one  who  has 
no  possession  or  connection  with  them,  other 
than  havine  directed  a  sheriff  to  levy  an  exe- 
cution in  his  fkvor  upon  them.  Knapp  v. 
Smithy  27  N.  Y.  (13  Smith),  277 ;  Allen  v. 
Craryy  10  Wend.  349,  contra.  A  wrongful 
withholding  implies  a  power  to  deliver.  El- 
wood  y.  Smithy  9  How.  528 ;  Boberts  v.  Ban- 
ddy  3  Sandf.  707;  S.  C.  3  Code  R.  190;  sub 
nom.  Boherts  v.  BandeUy  5  How.  327;  Bemini, 


NagUy  1  Code  R.  N.  S.  219;  S.  C.  1  E.  D 
Smith,  256 ;  sub  nom.  Bemier  v.  Nagel ;  Sav 
age  v.  Perkins,  11  How.  17;  Nash  v.  Freder 
ieksy  12  Abb.  147. 

h.  Arrest  of  defendant.— In  an  action 

of  this  nature,  the  defendant  is  liable  to  be  ar- 
rested if  the  property  has  been  removed,  con- 
cealed, or  disposed  of,  so  that  the  officer  can* 
not  find  it ;  and  in  order  to  justify  such  arrest, 
it  is  not  necessary  to  show  that  such  removal 
was  felonious,  fraudulent,  or  in  bad  faith ;  it 
is  enough  simplv  to  show  that  it  has  been  re- 
moved beyond  tne  power  of  the  sheriff  to  take 
it.  §  179,  subd.  3,  page  — .  Van  Nesie  v. 
ConovcTy  5  How.  148. 

c.  Taking  property  from  defendant. 

A  requisition  in  an  action  under  this  ch^ter, 
against  a  party  who  purchased  the  property 
at  a  wrongful  sale,  will  justify  the  sheriff  in 
taking  them,  notwithstanding  the  defendant 
was  an  aeent  in  the  purchase,  if  the  papers 
ate  served  and  the  seizure  made  while  the 
goods  are  in  his  actual  possession.  Haskins  v. 
KeUyy  1  Abb.  N.  S.  63;  S.  0. 1  Rob.  160. 

d.  Proof  of  value. — Where  an  action  is 
commenced  to  compel  the  delivery  of  a  docu- 
ment in  writing,  if  evidence  to  prove  value 
may  be  given  on  the  trial,  the  court  will  not 
set  aside  the  proceedings  on  the  ground  that 
the  paper,  upon  its  face,  has  no  value.  Kno- 
hue  V.  WiHiamSy  1  Duer,  597;  S.  C.  11  N 
Y.  Leg.  Obs.  187. 


in.    MiSGEIXANEOUa. 


a.  Right  of  action  may  be  assigned. 

A  cause  of  action  wiiich  arises  from  the  con- 
version of  personal  property  is  assignable ;  it 
is  held  to  be  a  right  which  passes  to  an  exec- 
utor or  administrator;  the  purchaser  is  re- 
garded as  acquiring  the  whole  right  by  the 
assignment  and  the  authority  to  prosecute. 
Bobinson  v.  Weeks,  6  How.  161;  S.  0.  1 
Code  R.  N.  S.  311.  See,  also,  McKee  v. 
Juddy  12  N.  Y^2  Kern.),  622;  People  v.  7V- 
oga  C.  P.  19  Wend.  75;  9  Sere.  &  R.  244; 
Gardner  v.  Adams,  12  Wend.  29/,  overruled  in 
this  respect.  Contra,  Howell  v.  Kroose,  2 
Abb .  1 67 .  Torts  for  taking  and  converting,  or 
injuring  personal  property,  are  assignable  so 
as  to  be  sued  on  in  the  name  of  the  assignee. 
Butler  V.  New  York  and  Erie  B.  B.  Co.  22 
Barb  JIO, 


b.  Election  between  arrest  and  the 
restoration  of  the  property.— Where 

an  action  is  commenced  under  this  section,  the 
plaintiff  cannot  arrest  the  defendant,  and  have 
him  held  to  hail  under  §  179,  ante,  and  at  the 
same  time  have  the  property  delivered  to  him 

SMfiding  the  litigation.  Chappel  v.  Skinner,  6 
ow.  l38.  In  the  case  of  an  action  for  the 
recovery  of  specific  personal  property,  the  &ct 
that  the  plaintiffs  have  obtained  possession  of 
a  portion  of  the  property  claimed  is  no  waiver 
of  the  right  to  arrest  the  defendants.  The 
delivery  of  the  property  is  not  decisive  of  the 
plaintiff's  right ;  if  they  succeed,  they  cannot 
recover  a  larger  amount  than  the  defendants 
are  really  bound  to  pay.  Trctcy  v.  Vedder,  35 
How.  209  ;  S.  C.  50  Barb.  70,  sub  nom.  Tracy 
V.  Griffin. 
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e.  Goniplaillt.  —  A  plaintiff  cannot  so 
frame  his  complaint  as  that,  if  be  should  fail 
to  recoTer  the  possession,  he  may  have  dam- 
ages for  the  conversion  of  the  property.  Mao^ 
well  y.  Famam^  7  Aow.  236.  Where  a  mo- 
tion is  made  to  set  aside  such  proceedings,  the 
complaint  cannot  be  amended  when  no  basis 
is  bud  for  it,  even  if  it  would  otherwise  be 
pro*^.  Seymour  y.  Van  Curen,  18  How.  94. 
See,  also,  Spalding  v.  Spalding,  3  How.  297. 

d.  Complaint    and  affidavit  may 

diflfer. — In  an  action,  the  object  of  which  is 
to  recover  the  possession  of  personal  property, 
it  is  not  necessary  that  the  complaint  snould 
correspond  with  the  affidavit  founding  the  re- 
quisition to  the  sheriff  in  the  matter  of  the 
number  and  value  of  the  articles  to  be  deliv- 
ered. In  this  case  it  was  held  proper,  as  the 
complaint  was  verified,  to  describe  therein 
and  claim  only  the  property  which  was  in  the 
possession  of  the  defendant  at  the  time  of  the 
commencement  of  the  action.  Kerrigan  v.  Bayt 
10  How.  213. 

e.  Necessary  averment.— The  plead- 
ing in  this  action  miLst  allese  that  the  proper- 
ty sought  to  be  recovered  is  the  property  of 
the  plaintiff;  the  averment  must  be  direct 
and  issuable,  and  allegations  of  the  evidence 
of  such  ownership  will  not  answer.  The 
plaintiff  alleged  that  he  was  entitled  to  the 
possession  of  the  property  by  virtue  of  an 
attachment  duly  issu^  by  a  justice  of  the 
peace  and  delivered  to  the  plaintiff,  as  a  con- 
stable, to  be  executed.  Held,  that  the  alle^ 
tion  was  not  sufficient ;  that  it  must  be  dis- 
tinctly alleged  that  the  property  belongs  to 
the  plaintiff.  Vandenburgh  v.  Van  VcUken- 
burgli,  8  Barb.  218.  See,  also.  Bond  y.  Mit- 
cheU,  3  id.  304;  Pattison  v.  Adams,  7  Hill, 
126;  Prosser  v.  Woodward,  21  Wend.  205. 

/.  Common  oarrier. — ^A  common  carrier 
cannot  detain  goods  for  damages  arising  from 
the  neglect  of  the  consignee  to  take  them 
away  at  a  given  time.  Crommelin  v.  New  York 
and  Harlem  E.  E.  Co.  4  Keyes,  90. 

g.  Conversion  of  note. — The  maker  of 

a  negotiable  promissory  note  may  maintain  an 
action  for  its  conversion  against  a  party  who 
wrongfully  negotiates  it  to  a  bona  fide  holder 


for  value  before  it- has  any  legal  inception.  The 
plaintiff  is  entitled  to  recover  the  amount  of 
the  note  as  damages  for  its  conversion,  and  he 
need  not  aver  or  prove  that  he  has  paid  it ; 
the  fact  that  he  is  legally  liable  to  pay  it  is 
sufficient.  Decker  v.  Mathews,  12  N.  Y.  (2 
Kern.},  313. 

h,  Gk>od8  unlawfully  seized.— Where 

goods  have  been  unlawfully  seized  under  a 
warrant  against  another  person  for  the  non- 
payment of  a  tax,  the  owner  may  take  pro- 
ceedings under  this  section  for  such  property, 
notwithstanding  2  R.  S.  522,  §  4,  that  reple- 
vin shall  not  lie  for  goods  taken  for  a  tax  pur- 
suant to  statute.  StoekweU  v.  Vietch,  15  Abb. 
412 ;  S.  C.  38  Barb.  650. 

».  Tax  warrant  regular.— An  action 

cannot  be  maintained  to  recoyer  personal  prop- 
erty subject  to  execution,  where  the  officer 
who  holds  it  does  so  under  a  tax  warrant 
against  the  plaintiff,  issued  by  the  proper 
authorities  and  regular  upon  its  face,  nudler 
y.  QoUen,  36  N.  Y.  (9  Tiff.),  446 ;  S.  0.  2 
Trans.  App.  316. 

i-  Remedy  may  ba  waived.— A  party 

who  has  the  right  to  recover  the  immediate 
possession  of  property  claimed  under  this  sec- 
tion (206),  has  an  equal  right  to  waive  it  and 
await  its  recovery,  until  he  obtains  judgment. 
Vogel  v.  Badcock,  1  Abb.  176. 

k.  Disoharge  of  defendant.— Where 

the  orcler  of  arrest  has  been  improvidently 
granted  in  an  action  in  the  nature  of  replevin, 
and  is  vacated,  the  court,  on  issuing  the  order  to 
vacate,  may  require  the  defendant  to  stipulate 
that  he  will  not  bring  an  action  for  the  arrest. 
Northern  EaUway  Company  of  France  v. 
Carpentier,  4  AVb.  47.  Especially  if  the 
court  is  satisfied  that  there  was  no  malice  in 
causing  the  arrest,  and  that  there  was  probable 
cause  therefor.  lb. 

I.  The  judgment. — ^Whenever  the  de- 
fendant is  .entitled  to  try  the  title  to  the  prop- 
erty, and,  in  case  he  succeeds,  is  entitled  to  a 
return  of  the  property,  he  is  bound  to  take  a 
judgment  for  a  return,  or  the  value  of  the 
goods;  and  he  cannot  forego  such  remedy, 
and  bring  a  cross-suit.  McKnight  v.  JDunlop, 
4  Barb.  36. 


§  207.  [182.]  Affidavit  and  its  requisites. 

Where  a  delivery  is  claimed,  an  affidavit  must  be  made  by  the  plaintiff,  ^ 
or  by  some  one  in  his  behalf,  showing  : 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed  (particularly 
describing  it),  or  is  lawfully  entitled  to  the  possession  thereof,  by  virtue 
of  a  special  property  therein,  the  facts  in  respect  to  which  shall  be  set 
forth; 

2.  That  the  property  is  wrongfully  detained  by  the  defendant; 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his  best 
knowledge,  information  and  belief; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment  or  fine,  pursu- 
ant to  a  statute ;  or  seized  under  an  execution  or  attachment  against  the 
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property  of  the  plaintiff;  or  if  so  seized,  that  it  is,  by  statute,  exempt  from 
such  seizure ;  aud, 

5,  The  actual  value  of  the  property. 

I.  Requisites  of  the  Affidavit. 


a.  Ownership.  —  Where  the  plaintiff 
claims  as  owner  and  not  a  mere  specii!  prop- 
erty, his  affidavit  that  he  is  the  owner  is  suf- 
ficient ;  he  need  not  set  up  the  facts  proving 
such  ownership.  Bums  v.  nobbins,  1  Code  R. 
62 ;  Vandenburgh  v.  Van  VaUtenbwrg,  8 
Barb.  217. 

b.  Property  claimed  to  be  exempt- 
Where  property  is  claimed  as  exempt  m>m 

execution,  the  facts  which  constitute  such  ex- 
emption must  be  shown  in  the  affidavit.  '*  To 
show,"  in  this  case  means  something  more 
than  to  allege.  Spalding  v.  Spalding,  3  llow. 
297 ;  S.  G.  1  Code  R.  64.  See,  also,  Boberts 
V.  Willard,  1  Code  R.  100. 

c.  Claimof  special  property  .—Where 

specific  personal  property  is  claimed,  by  virtue 
of  a  special  property  therein,  the  plaintiff's 
affidavit  must  show  the  facts  in  respect  to 
such  special  property,  in  order  that  the  court 
can  see  upon  what  facts  a  special  property 
and  right  of  possession  is  maide  out ;  if  the 
evidence  of  the  facts  relied  on  is  in  writing, 
that  should  be  set  out  as  the  basis  of  the  con- 
elusion  that  the  alleged  special  property  ex- 
ists. Depew  V.  LecU^  2  Abb.  131.  It  will  not 
answer  to  substitute  the  conclusion  of  the 
plaintiff.  lb. 

d.  Amendment* — No  special  motion 
need  be  made  where  the  aflfidavit  is  objected 
to  for  insufficiency ;  the  court  will  permit  it 


as  of  course.  Spalding  v.  Spalding,  3  Hqw. 
297 ;  S.  C.  1  Code  R.  64. 

e.  Additional  affidavits.— The  court 

has  power  to  allow  additional  affidavits  to  be 
read,  and  the  plaintiff  may  file  a  supplemental 
affidavit  to  supply  a  defect.  Depew  v.  Leal^  2 
Abb.  131. 

/.  Opposing  affidavit.— The  affidavit  of 
the  defendant  and  of  a  collector,  that  the  goods 
were  taken  for  an  assessment  or  tax,  was  held 
sufficient  to  set  aside  proceedings  under  this 
section.  (yEeiUy  v.  Good,  18  Abb.  106 ;  S.  C. 
42  Barb.  521.  See  StockweU  v.  Vieich,  15 
Abb.  412. 

g^  Irregularity  waived  by  appear- 
ance.— Ii  the  defendants  put  m  a  geneml 
appearance,  it  is  a  waiver  of  all  irregularity  in 
the  affidavit  on  which  the  requisition  is  found- 
ed. Hyde  v.  Patterson,  1  Abb.  248;  Wiscon- 
sin  Marine  and  Fire  Insuranoe  Company 
Bank  v.  Hobbs,  22  How.  494. 

h.  Undertaking,  effect  of  death  on. 

An  administrator  was  substituted  in  place  of 
a  plaintiff  who  died.  One  of  the  def6ndant<< 
suDsequently  died,  and  the  plaintiff  took  jud};- 
ment  against  the  surviving  defendant.  Held, 
that  it  was  proper  to  c  >ntinue  the  action,  and 
that  a  recovery  against  the  surviving  defend- 
ants was  a  recovery  against  the  defendants  in 
the  action.  Potter  v.  Van  Vranken,  36  N.  Y. 
(9  Tiff.),  619;  S.  C.  2  Trans.  App.  73. 


§  208.  [183.]  Requisition  to  the  sheriff  to  take  and  deliver  the  propei'ty. 

The  plaintiff  niay,  thereupon,  by  an  imlorseinent  in  writing  upon  the 
affidavit,  require  the  sheriff  of  the  county  where  the  property  claimed 
may  be,  to  take  the  same  from  the  defendant  and  deliver  it  to  the 
plaintiff. 


Sherijff,  action  against--~Oount8  for 

the  detention  and  for  the  injury  by  negligence, 
etc.,  of  the  plaintiff's  property,  may  be  united 
in  an  action  against  the  sheriff;  but  the 
spirit  of  §  207,  subd.  4,  must  be  considered  as 


forbidding  the  use  of  the  remedy  provided  in 
this  chapter  against  the  sheriff,  in  case  he 
takes  possession  of  the  property  under  an  at- 
tachment. Smith  V.  Orser,  43  Barb.  187.  See 
Barry  v.  Fisher,  8  Abb.  N.  S.  369. 


§  ^09.  [184.]  (Am'd  1849.)  Security  on  the  part  of  the  plaintiff,  and 
justification. 

Upon  the  receipt  of  the  affidavit  and  notice,  with  a  written  undertaking, 
executed  by  one  or  more  sufficient  sureties,  approved  by  the  sheriff,  to  the 
effect  that  they  are  bound,  in  doubTe  the  value  of  the  property  as  stated  in 
the  affidavit,  for  the  prosecution  of  the  action,  for  the  i*eturn  of  the  prop- 
ei*t3'  to  the  defendant,  if  return  thereof  be  adjudged,  and  for  the  payment 
to  him  of  such  sum  as  may,  for  any  cause,  be  recovered  against  the  plaintiff, 
the  sheriff  shall  forthwith  take  the  property  described  in  the  affidavit,  if  it 
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be  in  the  possession  of  the  defendant  or  his  agent,  and  retain  it  in  his  cus- 
tody. He  shall,  also,  without  delay,  serve  on  the  defendant  a  copy  of  the 
affidavit,  notice  and  undertaking,*  by  delivering  the  same  to  hira  personally, 
if  he  can  be  found,  or  to  his  agent,  from  whose  possession  the  property  is 
taken ;  or,  if  neither  can  be  found,  by  leaving  them  at  the  usual  place  of 
abode  of  either,  with  some  person  of  suitable  age  and  discretion. 


a.  Error  in  date. — The  undertaking  will 
not  be  vitiated  on  aooount  of  an  error  in  the 
recital  of  it,  as  to  the  date  on  which  the  affi- 
davit was  made.  Hyde  v.  Patterson,  I  Abb. 
248. 

b.  New  tUldertakin^.—When  the  un- 
dertaking given  in  the  tirst  instance  is  defect- 
ive, the  court  will  allow  a  new  one  to  be  given 
nunc  pto  tune.  Newland  v.  WiUetts,  1  Barb. 
20.  See  2  R.  S.  556. 

c.  Sheriff  cannot  dispense  with  a 

bond — If  he  does,  the  proceedings  will  be 
irregular;  the  bond  must  be  executed  and 
delivered  to  him.  WUsan  v.  WilUams,  18 
Wend.  581. 

d.  Who  must  control  property.— 

Unless  the  defendant  himself,  or  his  agent, 
has  possession  of  the  property  claimed  and 
described  in  the  plaintiflr's  affidavit,  the  sheriff 
cannot  take  it.  King  v.  Orser,  4  Duer,  431. 
See  Hashins  v.  Kelly,  1  Rob.  160,  168 ;  S.  0. 
1  Abb.  N.  S.  63. 

e.  Evidence  of  directions.  —Where 

the  plaintiff's  requisition  directs  the  sheriff 
to  take  property  (rom  the  defendant,  which 
proves  to  belong  to  a  third  party,  if  the 
plaintiff  causes  his  sureties  to  justify,  that 
fiict  IS  prima  fade  evidence  that  the  property 
of  the  third  person  seised  was  directed  to  m 
taken  by  the  plaintiff.  Aldrich  v.  Ketcham,  3 
£.  D.  Smith,  577. 

/.Property  damaged.— Where,  by  the 

sheriff's  negligence,  the  property  is  damaged, 
the  plaintiff  does  not  waive  his  claim  agam.st 
the  sheriff  by  receiving  it  in  a  damaged  state. 
Moore  v.  Westervelt,  1  Bosw.  357;  S.  C. 
Rev'd,  21  N.  Y.  (7  Smith),  103. 

g-  ApwoVfiil   of  undertaking  by 

sheriff.— The  proceedings  may  be  set  aside 
on  motion,  if  the  sheriff  have  not  indorsed  his 
approval  on  the  undertaking ;  bat  the  indorse- 
ment will  be  allowed  nunc  pro  tunc.  Bums 
T.  Bobbins,  1  Code  R.  62. 

h.  Time  to  justify.— If  good  cause  ex- 
ists, the  time  may  be  extended  in  which  the 
sureties  may  justify.  Burns  v.  Bobbins, 
supra. 

t.  A  number  of  sureties  required. 

The  sheriff  has  tne  right  to  determine 
whether  one  or  two  sureties  must  be  given. 
Bums  V.  Bobbins,  supra, 

j.  "Psxty. —Orant  v.  Booth,  21  How.  354 ; 
a  party  cannot  be  taken  as  surety.  Bums  v. 
Bobbins,  supra, 

k.  Change  in  undertaking.— If  any 

ehange  is  made  in  the  undertaking,  a  new  no- 


tice  of  justification  must  be  given.  Bums  v. 
Bobbins,  supra, 

I  Foreign  corporation,  plaintiff.— 

In  the  case  of  a  foreign  corporation  plaintiff, 
the  undertaking,  pursuant  to  this  section,  dis- 
penses with  the  security  required  by  the  Re- 
vised Statutes.  Wisconsin  Marine  and  Fire 
Insurance  Company  Bank  v.  Hobbs,  22  How. 
494. 

m.  Infant  plaintiff. — The  guardian  may 
be  surety  in  the  case  of  an  infant  plain  tin. 
Anonymous,  2  Hill,  417. 

n.  Two  bills  of  costs. — Where  a  third 
person,  on  behalf  of  the  plaintiff,  executes  an 
undertaking  in  accordance  with  this  section 
of  the  Code,  conditioned  for  the  payment  of 
such  sum  as  may  **  from  any  cause  "  be  re- 
covered against  the  plaintiff  (which  provision 
is  required  by  the  section),  and  a  judgment 
for  costs  is  subsequently  obtained  against  the 
plaintiff,  and  such  judgment  is  affirmed  at  the 
general  term,  with  costs,  the  two  bills  of  costs 
are  within  the  undertaking,  and  the  obligor  is 
liable  therefor.  Tibbies  v.  (/Connor,  28  Barb. 
538. 

0.  Property  of  third  party.— Where 

property  was  claimed  by  a  third  party,  which 
the  sheriff  had  taken  possession  of,  and  an 
action  was  commenced  against  the  sheriff  and 
the  plaintiff  in  the  first  action  by  such  third 
party  for  the  taking,  held,  that  the  action 
was  irregular,  and  that  the  only  way  in  which 
a  third  party  claiming  goods  taken  by  the 
sheriff  in  proceedings  of  this  nature,  is  pur- 
suant to  section  216  of  the  Code.  Edgerton  v. 
BosSf  6  Abb.  189.  See,  also,  Haskins  v.  Kelly, 
1  Rob.  160 ;  S.  C.  1  Abb.  N.  S.  63 ;  Stimpson 
V.  Beynolds,  14  Barb.  506. 

p.  Only  one  undertaking.— No  other 

undertaking  is  provided  for  by  the  Code  in  an 
action  for  the  claim  and  delivery  of  personal 
property,  than  that  to  be  taken  and  approved 
by  the  sheriff.  This  is  the  fact,  however  in- . 
adequate  the  amount  for  which  it  is  given.! 
DeBeguie  v.  Lewis,  3  Rob.  708.  See,  also, 
Man&y  v.  Patterson,  3  Code  R.  89. 

q.  Action  on  undertaking.— In  an  ac- 
tion on  the  undertaking  by  an  assignee  of  the 
defendant,  where  the  undertaking  is  produced 
on  the  trial,  a  regular  delivery  of  it  to  the 
promisee  will  be  presumed.  Bowdoin  v.  COZ0- 
man,  3  Abb.  431 ;  S.  C.  6  Duer,  182.  Where 
the  action  is  by  assignee  of  only  a  portion  of 
the  original  promisees,  there  is  a  defect  of  par- 
ties, lb. 
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§  ^lO.  [185.]  Exception  to  sureiies  and  proceedings  thereon,  or  on 
failure  to  excepts 

The  defendant  may,  within  three  days  fifter  the  service  of  a  copy  of  the 
affidavit  and  undertaking,  give  notice  to  the  sheriff  that  he  excepts  to  the 
sufficiency  of  the  sureties.  If  he  fail  to  do  so,  he  shall  be  deenoied  to  have 
waived  all  objection  to  them.  When  the  defendant  excepts,  the  stireties 
shall  justify,  on  notice,  in  like  manner  as  upon  bail  on  arrest.  And  the 
sheriff  8hull  be  responsible  for  the  sufficiency  of  the  sureties  until  the  objec- 
tion to  them  is  either  waived,  as  above  provided,  or  until  they  shall  justify, 
or  new  sureties  shall  be  substituted  and  justify.  If  the  defendant  except 
to  the  sureties  he  cannot  reclaim  the  property  as  provided  in  the  next 
section. 


a.  DiscontinTianoe  of  the  action.— 

In  this  case,  the  plaintiff  claimed  the  imme- 
diate delivery  of  the  property,  served  the  afiS- 
davit,  notice  and  undertakmg  required;  the 
defendant  excepted  to  the  sureties,  and  they 
omitted  to  jusuly,  whereupon  he  moved  to 
have  the  action  discontinued ;  the  motion  was 
denied.    Semble,  that  if  the  sheriff  takes  sham 


security,  the  plaintiff  is  entirely  without 
remedy,  except  the  re8p6nsibility  of  the 
sheriff  or  his  Imndsmen.  Manky  v.  Patterson, 
3  Code  R.  89. 

h.  Defects  in  the  undertaking  may  bo 
cured  upon  an  exception  thereto,  if  they  are 
merely  formal.  DeBeguie  v.  Lewis.  3  Rob. 
708. 


^  Qll.  [186.]  (Am*dl849.)  Defendant,  when  entitled  to  redelivery. 

At  any  time  before  the  delivery  of  the  property  to  the  plaintiff,  the 
defendant  may,  if  he  do  not  except  to  the  sureties  of  the  plaintiff,  require 
iAie  return  thereof,  upon  giving  to  the  sheriff  a  written  undertaking,  execu- 
ted by  two  or  more  sufficient  sureties,  to  the  effect  that  they  are  bound,  in 
double  the  value  of  the  property  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and 
for  the  payment  to  him  of  such  sum  as  may,  for  any  cause,  be  recovered 
against  the  defendant.  If  a  return  of  the  property  be  not  so  required 
within  three  days  after  the  taking  and  service  of  notice  to  the  defendant,  it 
shall  be  delivered  to  the  plaintiff,  except  as  provided  in  section  216. 


a.  No  Airther  change  can  be  made. 

After  the  defendant  has  once  recovered  the 
possession  of  the  property  under  this  section, 
there  is  no  provision  made  for  its  restoration 
again  to  the  plaintiff  before  judgment ;  it  will 
le  protected  from  injury  in  the  hands  of  either 
1  arty.  Hunt  v.  Mootry,  10  How.  478. 

h.  Defendant's  time  to  claim  a  re- 
delivery,— The  sheriff  or  other  oflRcer  is 
required  to  retain  the  property  in  his  posses- 
f^ion  during  the  three  days  in  which  tne  de- 
fendant may  elect  whether  or  not  he  will 
demand  a  return  of  the  property.  Butter- 
fcorth  V.  (TBrien,  28  Barb.  187.  If  he  elect 
to  take  the  property,  the  officer  must  still 
retain  possession  until  his  sureties  have  justi- 
fied. His  demand  within  three  days  does  not 
entitle  him  to  the  property,  but  prevents  a 
delivery  to  the  plaintiff.  Graham  y.  Wells,  18 
How.  376.  See,  also,  M'Cann  y.  Thompson, 
13  How.  380. 


c.  Time  not  limited. — ^The  time  is  not 

limited  within  which  the  defendant's  sureties 
may  justify.  Graham  v.  Wells,  18  How.  376. 

<f.  Undertaking  in  plaintifr  8  name. 

An  undertaking  is  not  rendered  invalid,  under 
this  section,  because  taken  in  the  name  of  the 
plaintiff  in  the  action.  Slack  v.  Heath,  4  £. 
D.  Smith,  95;  S.  C.  1  Abb.  331;  Decker  y. 
/twtoon,  16  N.  Y.  (2  Smith),  443. 

«.  Failure  of  sureties  to  juqtifSr.— 

Where  sureties  have  been  accepted,  it  is  no 
defense  to  an  action  against  them  that  they 
failed  to  justify.  An  action  commenced  on 
the  undertaking  is  a  waiver  of  the  exception. 
Where  the  undertaking  is  made  to  the  party, 
it  need  not  be  assigned  to  him  ;  he  may  sue  on 
it  without.  Decker  y.  Anderson,  39  Barb. 
346. 

/  Who  deemed  a  householder.— A 

surety  upon  an  undertaking  given  under  the 
provisions  of  this  chapter,  who  rents  and  oc- 
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cupies  a  portion   of  a  building  as  an  oflSoe, 
within*  this  State,  is  to  be  deemed  a  "  house- 
holder" for  all  the  purposes  of  bail.  Somerset, 
etc.  Satfings  Bank  ▼.  Huf/(^,  33  How.  323. 
9'  Syidence. — The  undertaking  given  un- 


der this  section  is  competent  evidence  to  go  to 
the  jury  to  disprove  an  allegation  in  the  an- 
swer of  the  defendants  that  they  do  not  detain 
the  property.  Black  v.  Foster^  2B  Barb.  387 ; 
S.  C.  7  Abb.  406. 


§  212.  [187.]  (^Am*d  1^9.)  Justification  of  defendant 9  sureties. 

The  defendant's  sureties,  upon  a  notice  to  the  plaintiff  of  not  less  than 
two  or  more  than  six  days,  shall  justify  before  a  judge  or  justice  of  the 
peace,  in  the  same  manner  as  upon  bail  or  arrest ;  upon  such  justification, 
the  sheriff  shall  deliver  the  property  to  the  defendant.  The  sheriff  shall  be 
responsible  for  the  defendant's  sureties,  until  they  justify,  or  until  justifica- 
tion is  completed  or  expressly  waived,  and  may  retain  the  property  until 
that  time ;  but  if  they,  or  others  in  their  place,  fail  to  justify,  at  the  time 
and  place  appointed,  he  shall  deliver  the  property  to  the  plaintiff. 


a.   Maimer  and  amount  of  Justifi- 

oation.—  The  time  within  which  the  defend- 
ant's sureties  must  justify  is  not  limited ;  nor 
is  there  any  necessity  that  it  should  be,  as  the 
plaintiff's  security  is  the  liability  of  the  officer 
until  sureties  have  completely  justified. 
Where  more  than  two  bail  are  allowed  to 
justify,  the  whole  justification  must  be  equiv- 
alent to  that  of  two  sufficient  bail.  The  un- 
dertaking must  be,  in  the  aggregate,  double 
the  amount.  Graham  v.  WelU,  18  How.  376. 

h.  Whentheoflaoer  is  liable.— Where 

an  action  has  been  commenced  and  the  de- 
fendant arrested,  under  an  order  pursuant  to 


subd.  3  of  §  179,  and  the  proper  undertaking 
has  been  given,  provided  for  by  §  211,  the 
property  delivered  to  the  plaintiff  and  the  de- 
fendant liberated  finom  arrest,  and  process  re- 
turned, but  the  defendant's  sureties  on  being 
excepted  to,  fail  to  justify,  it  was  held,  that 
in  such  a  case  t]^e  officer  himself,  by  such 
omission,  became  liable  as  bail.  McKemie  v. 
Smith,  27  How.  20.  In  GaUarati  v.  Greer, 
27  N.  Y.  (13  Smith),  324,  it  is  hdd,  that  in 
order  to  render  the  sheriff  liable,  there  must 
be  a  judgment  under  the  execution  on  which 
the  property  might  be  sought  and  delivered. 


§  213.  [188.]  (Am'd  1849.)  Qualifications  and  justification  of  sureties. 
The  qualifications  of  sureties  and  their  justification,  shall  be  as  are  pre- 
scribed by  sections  194  and  195,  in  respect  to  bail  upon  an  order  of  arrest. 

^  Sl^  [189.]  Property;  how  taken^  when  concealed  in  building  or 
inclosure. 

If  the  property  or  any  part  therof  be  concealed  in  a  building  or  inclo> 
sure,  the  sherifif  shall  publicly  demand  its  delivery.  If  it  be  not  delivered, 
he  shall  cause  the  building  or  inclosure  to  be  broken  open,  and  take  the 
property  into  his  possession  ;  and,  if  necessary,  he  may  call  to  his  aid  the 
power  of  the  county. 


§  215.  [190.]  Property;  how  kept. 

When  the  sheriff  shall  have  taken  property,  as  in  this  chapter  pro- 
vided, he  shall  keep  it  in  a  secure  place,  and  deliver  to  the  party  entitled 
thereto,  upon  receiving  his  lawful  fees  for  taking,  and  his  necessary  expen- 
ses for  keeping  the  same. 


More  than  ordinary  diligdnc6.-~It 

is  not  sufficient  that  the  sheriff  use  ordinary 
diligence  in  the  care  of  the  property,  he  must 
preserve  ii  safe.  Moore  v.  WeeterwU,  21  N. 

48 


y.  (7  Smith),  103.  See,  in  this  oonnectiouy 
Edwards  on  Bailments,  p.  59 ;  Moore  v.  WeS' 
tervelt,  27  N.  Y.  (13  Smith),  239-  S.  0.  9 
Bosw.  558. 
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§  216.  Claim  of  property  by  third  pei*son. 

If  the  property  taken  be  claimed  by  any  other  person  than  the  defend- 
ant or  his  agent,  and  such  person  shall  make  affidavit  of  his  title  thereto, 
and  right  to  the  possession  thereof,  stating  the  grounds  of  such  right  and 
title,  and  serve  the  same  upon  the  sheriff,  the  sheriff  shall  not  be  bound 
to  keep  the  property,  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on 
demand  of  him  or  his  agent,  shall  indemnify  the  sheriff  against  such  claim 
by  an  undertaking,  executed  by  two  sufficient -sureties,  accompanied  by  their 
affidavits  that  they  each  are  worth  double  the  value  of  the  property  as  speci- 
fied in  the  affidavit  of  the  plaintiff,  and  freeholders  and  householders  of  the 
county.  And  no  claim  to  such  property  by  any  other  person  than  the  de- 
fendant or  his  agent  shall  be  valid  against  the  sheriff  unless  made  as  afore- 
said, and  notwithstanding  such  claim,  when  so  made,  he  may  retain  the 
property  a  reasonable  time  to  demand  such  indemnity. . 


When  the  section  applies.— It  is  only 

when  the  property  is  taken  by  an  officer,  in 
the  proper  dLscharge  of  his  duty,  that  this 
section  applies,  and  not  when  it  is  wrongfully 
taken.  King  y.  OrseTi  4  Duer,  431.  If  the 
sheriff  takes  the  property  described  in  the  re- 
pieyin  process,  from  the  defendant  or  his  agent, 
the  process  is  a  complete  justification,  and  no 
action  lies  against  such  sheriff.  Hallett  v. 
Byrty  Carth.  380 ;  Shipman  y.  Clark,  4  De- 
nio,  446 ;  Foster  y.  Pettibone,  20  Barb.  350 ; 
Waiard  y.  KimhaU,  10  Allen  (Mass.),  211 ; 
SttUe  y.  Jennings,  14  Ohio  St.  73.    But  if  he 


takes  the  property  of  a  third  person  finom  the 
true  ownei^  an  action  lies.  SUmpson  y.  JR^^y- 
nolds,  14  Barb.  506 ;  King  y.  Orser,  4  Duer, 
431.  Under  the  Code,  it  is  not  necessary  to 
call  a  jury  in  those  cases  in  which  a  third  par- 
ty claims  the  property  taken  by  the  sheriff. 
Haskins  y.  Kelly,  1  Abb.  N.  S.  63,  70 ;  S.  0. 
1  Rob.  160,  168.  If  the  sheriff's  proceedings 
are  regular,  there  is  no  mode  of  making  a  yalid 
claim  oy  a  third  person  except  in  the  manner 
prescribed  by  this  section.  EdgerUm  y.  Boes^ 
6  Abb.  189. 


^  2X7*  Notice  and  affidavit^  when  and  where  to  be  filed. 

The  sheriff  shall  file  the  notice  and  affidavit,  with  his  proceedings  there* 
on,  with  the  clerk  of  the  court  in  which  the  action  is  pending,  within  twenty 
days  after  taking  the  property  mentioned  therein. 


CHAPTER  in. 

Injunction, 

Sbotiok  218.  Writ  of  injunction  abolished,  and  order  substituted. 

219.  Injunction :  in  what  cases  granted.  ^ 

220.  At  what  time  ic  may  be  granted. 

221.  Notice,  when  required ;  temporary  injunction. 

222.  Security  upon  injunction ;  damages  how  ascertained. 

223.  Order  to  show  cause  why  injunction  should  not  be  granted. 

224.  Security,  upon  injunction  to  suspend  business  of  corporation. 

225.  Motion  to  vacate  or  modify  injunction. 

226.  Affidavits  on  motion. 

§  21tt.  [191«]   Writ  of  injunction  abolished,  and  ot'der  substitiUed. 

The  writ  of  injunction  as  a  provisional  remedy  is  abolished  ;  and  an  in* 
junction,  by  order,  is  substituted  therefor.  The  order  may  be  made  by  the 
court  in  which  the  action  is  brought^  or  by  a  judge  thereof,  or  by  a  county 
judge,  in  the  cases  provided  in  the  next  section  ;  and  when  made  by  a 
judge  may  be  enforced  as  the  order  of  the  court. 
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a.  Scope  of  the  provisions  with 
reference  to  ii^junctions.— The  Code 

sabstitates  an  order  for  the  writ  heretofore 
used,  and  defines  the  cases  in  which  it  maj 
be  granted ;  it  does  not  create  a  new  remedy; 
it  onl3r  recognizes  the  injunction  as  an  existing 
provisional  remedy.  Linden  t.  Hepburn^  5 
How.  188;  S.  G.  3  Code  R.  165,  sub  nom. 
Linden  v.  Frits;  ifew  York  Life  Insurance 
Co,  y.  Supervisors  of  the  City  and  County 
of  New  York,  4  Duer,  192 ;  Howard  ▼.  EUis, 
4  Sandf.  369 ;  Wordstoorth  y.  Lyon,  5  How. 
463;  S.  C.  1  Code  R.  N.  S.  163;  disapproy- 
ing,  6  How.  293;  S.  C.  I  Code  R.  N.  S.  163. 

h.  Motion  for  ixijunction.— As  the 

order  of  injilnction  may  be  made  by  the  court 
at  general  term,  a  motion  for  an  injunction 
may  be  made  and  entertained  at  general  term. 
Brake  y.  Hudson  River  Bail  Boad  Co.  2  Code 
R.  67. 

e.  Person  ei\joining  or  eiiioined 
must  be  a  party. — In  Aaron  y.  Baum,  4 
Abb.  N.  S.  66;  S.  C.  37  How.  237;  7  Rob. 
340,  the  court  says,  ''I  do  not  know  of  a 
case,  nor  can  I  conceiye  of  one,  where  a 
stranger,  i  e.,  one  not  a  party  to  the  proceed- 
ing, can  obtain  an  injunction  merely  upon  al- 
legation that  he  is  in  danger  of  haying  his 
possession  disturbed."  Marry  v.  James,  37 
How.  52 ;  S.  C.  2  Daly,  437.  An  injunction 
order  can  only  go  against  a  party  to  the  action. 
Watson  y.  Fuller,  9  How.  425.  Edmanston 
y.  McLoud,  19  Barb.  356 ;  S.  C.  Aff *d,  16  N. 
Y.  (2  Smith),  543 ;  Fellows  v.  Fellows,  4 
Johns.  Ch.  R.  25 ;  Waller  y.  Harris,  7  Paige, 
167 ;  S.  C.  Aff'd,  20  Wend.  555.  If  persons, 
not  parties,  are  iniuriousl^  afifected  by  an  in- 
junction, they  will  be  reliey^  on  application 
to  the  court ;  but  the  defendant  himself  can- 
not object  that  persons,  not  parties,  are  in- 
cluded in  the  injunction.  Tradesman's  Bank 
f .  MerriU,  1  Paige,  302.    And  where  persons, 


not  parties  to  the  action  were  enjoined,  but 
disobeyed  the  injunction,  on  a  motion  for  at- 
tachment against  their  persons  for  contempt 
of  court,  one  of  the  principal  reasons  assigned 
why  such  attachment  should  not  issue,  was 
that  the  persons  sought  to  be  held  in  contempt 
were  not  parties  to  the  action.  Watson  y. 
Fuller,  9  How.  425.  See  Edmonston  y.  Mc- 
Loud, 19  Barb.  356;  S.  C.  16  N.  Y.  (2 
Smith),  543. 

d,  Want  of  jTirisdiction,— The  su- 
preme court  in  one  district,  in  a  suit  in  pro- 
gress in  another  district,  cannot  issue  an  in- 
junction to  stay  proceedings  in  an  action 
preyiously  commenced  in  such  other  district, 
m  the  same  court,  and  which  is  still  pending 
there.  ScheU  y.  Erie  Bailway  Co.  51  Barb 
368;  S.  C.  4  Abb.  N.  S.  287;  35  How.  438. 

«.  Want  of  capacity  in  judge.— A 

judge,  whose  wife  is  a  first  cousin  of  the  wife 
of  the  defendant  in  an  action,  cannot  grant  an 
injunction  in  such  action,  the  judge  and  the 
party  beine  within  the  degree  of  afSnity 
which  wpuul  incapacitate  a  juror  from  sitting 
on  the  trial  of  the  cause.  New  York  and  New 
Haven  Bailroad  Co.  y.  Schuyler,  28  How. 
187. 

/.  Power  to  enforce  the  ii\Junction 

order. — The  power  that  makes  the  order  can 
enforce  it ;  in  all  cases,  where  the  power  to 
issue  the  injunction  exists,  the  power  of  com- 
pelling obedience  also  exists;  and  the  yiola- 
tion  of  the  injunction  order  may  be  punished, 
eyen  when  it  issues  against  a  corporation. 
People  y.  Albany  and  Vermont  Bailroad  Co 
12  Abb.  171 ;  S.  C.  20  How.  358. 

g-  Order  not  retroactive.— An  iiyunc- 

tion  order  is  neyer  retroactive;  it  eannot  make 
an  act,  already  performed,  unlawful,  or  treat 
such  act  as  a  disobedience  to  its  proyisions. 
People  v.  Albany  and  Vermont  Bailroad  Co, 
12  Abb.  171,  177;  S.  C.  20  How.  358. 


^219.  [192.]  (Am'dl849.)  Injunction;  in  what  casea granted.- 
Where  it  shall  appear  by  the  complaint  that  the  plaintiff  is  entitled  to 
the  relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in 
restraining  the  commission  or  continuance  of  some  act,  the  commission  or 
continuance  of  which,  during  the  litigation,  would  produce  injury  to  the 
plaintiff,  or  when,  during  the  litigation,  it  shall  appear  that  the  defendant 
is  doing,  or  threatens,  or  is  about  to  do,  or  procuring  or  suffering  some  act 
to  be  done  in  violation  of  the  plaintiff's  rights,  respecting  the  subject  of 
the  action,  and  tending  to  render  the  judgment  ineffectual,  a  temporary 
injunction  may  be  granted  to  restrain  such  act  And  where,  duriug  the 
pendency  of  an  action,  it  shall  appear  by  affidavit  that  the  defendant 
threatens,  or  is  about  to  remove  or  dispose  of  his  property,  with  intent  to 
defraud  his  creditors,  a  temporary  injunction  may  be  granted  to  restrain 
such  removal  or  dispositiod. 

I.  General. 

a.  DefinitioilS,  SCOpe^  nature. — Before     yiz :  preliminary  and  final;  the  former  issu- 
the  Code,  there  were  two  kinds  of  inj unctions,     ing  before  judgment,  the  latter  at  the  time  of 
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jndgment.  The  tempormiy  injanction  of  this 
section  stands  in  place  of  the  former  prelim- 
inary injunction,  and  has  no  reference  to  the 
final  injunction,  which  is  governed  by  the 
former  practice.  Thompson  v.  Commissioners 
of  the  Canai  Fund,  2  Abb.  248 ;  Duigan  y. 
Ifo^an,  1  Bosw.  645,  649;  S.  0.  16  How. 
164.  Before  the  Code,  it  was  said  that  the 
granting  and  continuing  of  the  process  of  in- 
junction must  alw<M/s  rest  in  sound  discre- 
tion, to  be  governed  by  the  nature  of  the  case. 
Roberts  v.  Anderson^  2  Johns.  Ch.  R.  202. 
And  in  England  it  was  also  held  that  the 
granting  of  an  injunction  is  discretionary,  and 
depending  upon  the  circumstances  of  the  case. 
Potter  V.  Chapman,  Ambler's  Oh.  R.  (Blunt's 
ed.),  98.  And  although  the  Code  prescribes, 
in  a  general  way,  the  cases  in  which  the  order 
may  issue,  yet  it  is  even  now  held  that  pre- 
liminary injunctions  are  within  the  discretion 
of  the  court ;  they  are  not  in  every  case  matter 
of  strict  right.  HTCafferty  v.  Glazier,  10  How. 
475 ;  Crocker  v.  Baker,  3  Abb.  182 ;  Van  Bt 
Water  v.  Kelsey,  2  Code  R.  3.  The  last 
clause  of  this  section  is  the  only  part  which 
contains  anything  new,  the  previous  portion 
being  in  substance  a  mere  embodiment  of 
established  principles  of  equity ;  but  in  this 
respect  the  Code  may  be  looked  upon  as  en- 
larging the  power  of  restraint  by  injunction. 
Beubens  v.  Joel,  13  N.  Y.  (3  Kern.),  488; 
MerriU  v.  Thompson,  3  E.  D.  Smith,  283 ; 
Malcolm  v.  MiUer,  6  How.  456.  See,  also, 
Perkins  v.  Warren,  id.  341.  It  is  only  the 
temporary  injunction  which  is  so  extended. 
Thompson  v.  Commissioners  of  the  Canal 
Fund,  2  Abb.  248.  As  the  provisions  of  this 
section  are  not  imperative,  but  permissive,  it 
is  not  in  every  case  in  which  the  plaintiff 
brings  himself  within  the  letter  of  the  section, 
that  a  temporaiT  injunction  should  be  allowed. 
Bruce  v.  President,  etc.  of  Ddatoare  and  Hud- 
son Canal  Co.  19  Barb.  371,  378. 

h:  Basis  of  the  order. — When  an  action 
seeks  relief  on  the  ground  of  fraud,  mistake, 
and  want  of  jurisdiction  in  the  court  in  which 
former  proceedings  were  taken,  it  presents 
precise  grounds  for  equitable  interposition  and 
the  granting  of  a  preliminary  injanction,  if  the 
condition  of  the  subject  of  the  action  requires 
the  interposition  of  such  restraint.  Rogers  v. 
Marshall,  38  How.  43;  S.  C.  6  Abb.  N.  S. 
457.  Three  conditions  must  concur  to  entitle 
a  party  to  injunctive  relief  against  trespass: 
First,  admission  or  adjudication  of  defendant's 
right;  sec<vid,  admission  or  adjudication  of 
defendant's  wrong ;  and  third,  madequacy  of 
a  remedy  at  law.  GentU  v.  Amand,  38  How. 
94;  S.  C.  1  Sweeny,  641.  There  must  be 
some  special  equity  in  the  case,  such  as  quiet- 
ing possession  or  preventing  injury  or  mad- 
equacy of  compensation  in  damages,  else  the 
court  will  not  issue  an  injunction  in  an  action 
of  trespass.  lb. 

To  authorize  an  injunction,  the  right  of  the 
plaintiff  should  be  evident,  and  hi^  title  to  the 
relief  sought  prima  fade;  it  should  appear 
that  the  injury  will  be  irreparable,  or,  that 


the  right  of  the  complainant  is  ftee  from 
doubt.  Androvette  v.  Bourne,  4  Abb.  440 ;  S. 
C.  16  How.  75;  Crocker  v.  Baker,  3  Abb. 
182;  Olmsted  v.  Loomis,  6  Barb.  152;  Wil- 
lard's  £q.  Jur.  342.  The  power  to  issue 
preliminary  injunctions  should  be  exercised 
with  extreme  caution,  and  the  grounds  should 
be  clear.  Bamsey  v.  Erie  Baihoay  Co.  38 
How.  193;  S.  C.  7  Abb!  N  S.  156;  Wood- 
uHirdY.  Harris,  2  Barb.  439.  The  "  injury  " 
mentioned  in  this  section,  the  production  of 
which  the  injunction  is  desired  to  prevent,  is 
not  intended  to  be  that  accomplished  by  judi* 
cial  proceedings  and  forms  of  law.  McGune  v. 
Palmer,  5  Rob.  607 ;  Wordsworth  v.  Lyon,  5 
How.  463.  Where  the  subject  of  the  action 
is  real  estate,  an  injuction  may  issue  even 
when  the  title  of  the  party  seeking  relief  is 
not  undisputed,  if  the  injury  is  likely  to  bo 
irreparable.  Spear  v.  Cutter,  5  Barb.  486 ;  S. 
C.  4  How.  175;  2  Code  R.  100;  Kerlin  v. 
West,  2  Green  ^N.  J.),  449.  In  the  exercise 
of  this  extraorainary  power,  the  court  will 
have  regard  to  the  nature  and  extent  of 
the  injury  which  the  plaintiff  will  suffer 
if  the  order  be  withheld,  and  also  to  the  con- 
sequences to  the  defisndant  if  the  order  be 
eranted.  Gallatin  v.  Oriental  Bank,  16  How. 
253;  Bruce  v.  President,  etc.  of  Delaware  and 
Hudson  Canal  Co.  19  Barb.  371;  M'Cqferfy 
y.  Glasier,  10  How.  475.  An  injunction  to 
restrain  summary  proceedings  will  be  issued 
only  on  the  ground  of  fraud,  or  surprise,  or  of 
some  equitable  title  that  could  not  be  set  up 
at  law.  Aaron  v.  Baum,  37  How.  237;  S.  C. 
4  Abb.  N.  S.  65;  7  Rob.  340;  Duigan  v.  Ha- 
gan,  1  Bosw.  645.  Where  a  partner  disposes 
of  his  interest  and  '*  the  good  will  of  the  entire 
business"  to  his  co-partner,  he  cannot  be  re- 
strained from  conducting  a  similar  business  in 
the  vicinity  of  the  late  firm ;  nor  will  an  in- 
junction be  granted  in  case  the  retiring  part- 
ner, having  permission  to  open  and  attend  to 
letters  addressed  to  the  old  firm,  on  certain 
matters,  opens  two  "  decoy"  letters  sent  at 
the  instigation  of  the  former  partner,  now  the 
plaintiff,  but,  contrary  to.  the  terms  of  the 
dissolution;  JiUs  the  orders  contained  therein. 
The  facts  are  not  sufficient  ground  for  the  in- 
terposition of  the  equitable  power  of  the  court. 
White  V.  Jones,  1  Rob.  321 ;  S.  C.  1  Abb.  N. 
S.  328.  In  order  to  move  successfHilly  for  an 
injunction,  it  must  be  shown  that  the  party  is 
about  to  do  some  particular  or  specific  act, 
prejudicial  to  the  complainant's  rights.  Lewis 
V.  Oliver,  4  Abb.  121.  An  injunction  order, 
ex  parte,  should  never  be  granted  when  the 
right  is  not  clear  or  the  danger  imminent  and 
great,  or  the  apprehended  mischief  irrepara- 
ble. Bedfield  y.  Middleton,  7  Bosw.  649 ;  An- 
drovette  v.  Bowne,  15  How.  75  ;  S.  C.  4  Abb. 
440.  In  order  to  entitle  the  plaintiff  to  an  in- 
junction, he  must  present  a  complaint  stat- 
ing a  cause  of  action  and  a  proper  case,  and 
affidavits  sustaining  the  case  upon  which 
the  order  is  demanded.   Fowler  v.  Bums, 

7  Bosw.  637 ;  HasoaU  v.  Madison  University^ 

8  Barb.  174,  176;  S.  C.  1  Code  R.  N.  S.  170. 
Where  the  groujods  upon  which  an  injunction 
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order  is  sought  are  also  grounds  for  an  arrest 
of  the  defendant,  theinjuction  will  issue;  it  is, 
at  least,  optional  with  the  plaintiff  whether  he 
will  apply  to  enjoin  or  to  arrest.  Merritt  v. 
Thompson,  3  £.  D.  Smith,  283.  Whether  an 
order  of  injunction  and  of  arrest  will  both 
issue  at  the  same  time,  is  a  matter  resting  in 
the  discretion  of  the  court,  id.  295. 

c.  Service  of  order. — The  order  and  af- 
fidavit should  be  served  on  the  defendant  per- 
sonailjf.  Johnson  v.  Casey,  28  How.  492;  S. 
C  3  Rob.  710.  An  injunction  order  is  inop- 
erative until  the  summons  in  the  action  has 
been  served ;  and  it  is  irregular  to  serve  the 
injunction  upon  the  defendant  before  serving 
the  summons,  but  the  injunction  may  be 
served  upon  the  defendant  at  the  same  time 
with  the  summoin.  Leffingwell  v.  Chave,  19 
How.  54;  S.  C.  10  Abb.  472;  5  Bbsw.  703. 
When  the  injunction  order  is  made  by  the 
court,  and  not  by  a  judge  out  of  court  or 
at  chambers,  the  original  order  is  a  part  of 
the  records  of  the  court,  and  a  copy  of 
the  papers  should  be  served.  May  or,  etc. 
of  New  York  v.  ConoveTy  5  Abb.  244.  But 
when  the  order  is  granted  by  a  judge,  the 
original  order  signed  by  the  judge  should  be 
exhibited  to  the  defendant;  a  service  of  a 
copy  of  the  papers  will  be  insufficient  with- 
out showing  the  original.  Coddington  v.  Webb, 
4  Sandf.  639 ;  Watson  v.  Fuller,  9  How.  425. 
As  to  whether  an  irregularservice  of  the  or- 
der will  render  a  dinobedience  of  the  order 
punibhable  as  a  contempt,  see  L/imngsion  v. 
Sioift,  23  How.  1 ;  Watson  v.  Fuller,  9  id. 
425 ;  Codington  v.  Webb,  4  Sandf.  639,  and 
note  d,  post.  In  an  action  brought  on  an  in- 
junction bond,  it  is  sufficient  to  allege  in  tlie 
complaint  that  the  injunction  was  served  on 
the  defendant  in  the  suit  personally,  without 
stating  in  detail  tue  manner  of  service.  Loo- 
mis  V.  Brown,  16  Burb.  325.  An  injunction 
against  a  municipal  corporation  is  properly 
served  upon  the  mayor  or  chief  officer ;  and 
when  thus  served,  the  oruei*  binds  all  the  in- 
dividuals who  hold  office  under  the  laws  of 
the  municipality  and  who  tranhact  its  business. 
and  to  whose  knowledge  it  mi^  come.  People 
ex  rel.  Davis  v.  Sturtevant,  9  N.  IT.  (5  Seld.), 
263 ;  Aff'g  S.  G.  1  Duer,  451,  sub  nom.  Davis 
V.  Mayor,  etc.  of  New  York. 

A  copy  of  the  affidavit  must  always  be 
served  with  the  order,  or  the  service  will  be 
set  aside  as  irregular ;  and  the  complaint  duly 
verified  is  an  affidavit  in  this  sense.  Leffing- 
well V.  Chave,  19  How.  54;  S.  0.  10  Abb. 
472;  5  Bosw.  703  ;  Penfield  v.  WhiU,  8  How. 
87.  But  if  a  copy  of  the  papers  on  which 
the  order  is  founded  be  not  served  with  the 
injunction,  such  an  irregularity  will  only  enti- 
tle defendant  to  move  to  set  aside  the  service, 
not  to  vacate  or  dissolve  the  injunction  order. 
Penfield  v.  White,  8  How.  87. 

d.  Obsdienca  to  order.— Although  the 

injunction  may  be  erroneously  granted,  it 
should  bo  obeyed  unMl  vacated.  People  ex  rel, 
Davis  V.  iJt.u,teca>ii,9  N.  Y.  (5  Sold.),  263; 
Aff*g  S.  0.  i  Uuc^^,  %5iy  sub  noiu.  Davis  v. 


Mayor,  etc.  of  New  York;  ScheU  y.  Erie 
Railway  Co.  35  How.  438;  S.  0.  51  Barb. 
368 ;  4  Abb.  N.  S.  287 ;  Peck  v.  Yorks,  41 
Barb.  547 ;  AflF'g  S.  C.  32  How.  408 ;  JlfcCar- 
del  V.  Peck,  28  id.  120;  Smith  v.  Austin,  1 
Code  R.  N.  S.  137 ;  Krom  v.  Hogan,  2  Code 
R.  144 j  S.  C.  4  How.  225;  NealeY.  Osborne, 
15  id.  81 ;  Smim  v.  Beno,  6  id.  124 ;  S.  C,  1 
Code  R.  N.  S.  405 ;  ilfoa^  v.  Holbein,  2  Edw. 
Ch.  R.  188 ;  SuUivan  v.  Judah,  4  Paige,  444. 
An  act  done  in  pursuance  of  a  judgment  or  or- 
der of  the  court,  where  all  the  parties  affected 
are  before  the  court,  is  a  complete  justifica- 
tion of,'  and  protection  to,  the  doer  of  the 
act,  and  such  act  cannot  be  said  to  be  a  vio- 
lation of  a  previous  injunction.  Butler  v.  NUes, 
35  How.  329 ;  S.  C.  7  Rob.  336.  An  act,  to 
be  a  violation  of  an  injunction,  must  not  only 
be  forbidden  by  the  order,  but  must  deprive 
the  enjoining  party  of  some  substantial  right 
or  affect  some  substantictl  interest,  id.  Where 
an  act  in  violation  of  an  injunction  is  done  in 
the  presence  of  th^  party  -enjoined,  and  he 
has  the  power  or  authority  to  prevent  the  act, 
he  is  liable  as  for  personal  violation  of  the 
order.  Wlteeler  v.  Gilsey,  35  How.  139 ;  Bat- 
terman  v.  Finn,  32  id.  501 ;  S.  C.  34  id.  108 ; 
and  on  appeal,  40  N.  Y.  (I  Hand),  340 ;  Neale 
V.  Osborne^  15  How.  81.  But  individuals 
who  are  not  parties  to  the  action  or  named 
in  the  injunction  order,  are  not  liable  in  dam- 
ages for  disobedience  of  the  injunction,  unless 
they  are  servants  or  agents,  and  virtually  un- 
der the  control  of  the  defendants.  Batterman 
V.  Finn,  32  How.  51 ;  S.  C.  on  appeal,  40  N. 
Y.  (1  Hand),  340,  not  affecting  this  principle; 
and  the  dissenting  opinion  of  Miller  in  the 
Supreme  Court,  34  How.  108,  affects  only  the 
appUooition  of  the  principle  to  the  case  then 
before  the  court. 

A  violation  of  an  injunction  order  by  the 
defendant's  servants  or  agents  is,  in  law,  a 
violation  by  the  defendant  himself  so  as  to 
render  him  liable  as  for  contempt  of  the  order. 
Field  V.  Chapman,  13  Abb.  320;  S.  C.  22 
How.  329,  sub  nom.  Field  v.  Hunt ;  24  id. 
463;  15  Abb.  434;  PeopU  v.  Albany  and 
Vermont  Bailroad  Co.  12  Abb.  171;  S.  C. 
20  How.  358;  Mc^ar,  etc.  of  New  York  v. 
Conover,  5  Abb.  244,  251.  And  a  partner- 
ship being  a  mutual  agoncy,  one  partner  will 
be  liable  for  an  act  done  in  vioUtion  of  au 
injunction  order  by  another  partner.  Neale  v. 
Osborne,  15  How.  81.  If  an  individual 
among  others  enjoined  from  doing  a  particu 
lar  act,  is  present,  aiding  and  abetting  in  the 
commission  of  such  act,  he  is  liable  for  con 
tempt  as  if  he  had  personally  violated  the 
order.  Mayor,  etc.  of  New  York  City  v. 
Conover,  5  Abb.  244 ;  St.  John^s  College,  Ox- 
ford V.  Carter^  4  Mylne  &  Craig,  497.  And 
as  to  whether  a  person  not  a  party  to  the  ac- 
tion can  be  attached  for  disobeymg  an  order 
of  injunction,  see  Watson  v.  Fuller,  9  How. 
426.  And  in  Edmonston  v.  McLoud,  19 
Barb.  356,  it  was  decided  that  a  person  not  a 
party  to  the  action  nor  to  the  proceedings  in 
which  the  order  was  Issued,  and  to  whom  the 
order  was  not  directed,  was  not  bound  by  the 
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injunction,  although  it  was  senred  upon  him ; 
such  a  service  operates  as  a  mere  notice. 

The  offieers  of  a  corporation  may  be  at- 
tached, in  case  of  the  violation  of  the  injunc- 
tion order  by  them.  People  ex  rel.  Davis  v. 
Sturtevant,  9  N.  Y.  (5  Seld.),  263;  Aff'gS. 
G.  1  Duer,  451,  sub  nom.  Davis  v.  Mayor, 
etc.  of  New  York.  And  the  corporation  may 
be  punished  by  fine  and  sequestration  of  prop- 
erty, in  addition.  People  v.  Alban^f  and  Ver- 
mont RaUroad  Co.  20  How.  358;  S.  0.  12 
Abb.  171;  37  Barb.  216;  24N.  Y.  (10  Smith), 
266.  The  defendant,  by  givine  security  on 
appeal  from  a  judgment  enjoining  him  from 
the  performance  of  an  act,  thereby  **  stays  pro- 
ceedings "  on  the  judgment,  and  the  plaintiif 
cannot  obtain  an  order  of  attachment  for  a 
contempt,  although  the  defendant  goes  on  dis- 


regarding the  injunction  contained  in  the 
judgment  pending  on  the  appeal.  Howe  v. 
SeaHng,  11  Abb.  28;  S.  C.  19  How.  14;  6 
Bosw.  354. 

e.  Order  to  the  defiandant.— Since  the 

adoption  of  the  Code,  the  court  has  no  author* 
ity  to  grant  an  injunction  to  the  defendant, 
except  as  a  condition  to  some  relief  given  to 
the  plaintiff.  It  seems  that  this  section  (§219) 
simply  authorizes  an  injunction  to  be  granted 
to  the  plaintiff,  and  not  to  the  defendant. 
Springsteen  v.  Powers,  4  Rob.  624 ;  Thurslnf 
V.  MiUs,  1  Code  R.  83.  In  oider  that  the 
defendant  may  obtain  an  injunction  therefor, 
he  must  assume  the  chai-acter  of  a  plainhff 
and  serve  a  summons  and  complaint  in  the 
nature  of  a. cross-action.  lb. 


n.  Cases  in  which  Order  mat  be  Granteb. 


a.  Order  on  the  fkce  of  the  com- 
plaint.— To  authorize  ap  injunction  on  the 
face  of  the  complaint,  the  complaint  must 
show  the  plaintiff  entitled  to  an  injunction  as 
ultimate  relief,  and  that  a  present  preliminary 
injunction  is  necessary  to  avert  intermediate 
injury.  OentH  v.  Amand,  38  How.  94;  Hairtt 
V.  Harvey,  32  Barb.  55,  64;  S.  G.  10  Abb. 
322;  19  How.  245;  Vincent  v.  King,  13  id.  ^ 
234 ;  Crocker  v.  Baker,  3  Abb.  182 ;  Ward  v. 
Dewey,  7  How.  17;  Coming  v.  Troy  Iron 
andNaa  Factory,  6  id.  89;  S.  0.  1  Code  R. 
N.  S.  405;  10  N.  Y.  Leg.  Obs.  7;  Words- 
worth V.  Lyon,  5  How.  463 ;  S.  G.  1  Gode  R. 
N.  S.  163;  Hovey  v.  JSPCrea,  4  How.  31. 

Where  an  agreement  was  entered  into  by 
two  persons,  to  the  effiict  that  one  should  not 
carry  on  a  trade  or  occupation  within  certain 
limits,  the  penalty  for  the  violation  of  the 
agreement  being  fixed,  the  party  aggrieved 
cannot  have  an  injunction  restraining  the  de- 
fendant  from  the  prosecution  of  such  trade  or 
business.  The  terms  of  the  agreement  give 
the  defendant  the  choice  between  refraining 
from  such  business,  and  conducting  it  and  pay- 
ing the  penalty ;  therefore,  the  plaintiff  is  not 
entitled  to  injunctive  relief  as  a  final  judgment. 
Vinceni  v.  King,  13  How.  234.  Whether, 
under  the  Gode,  it  is  necessary  that  the  com- 
plaint should  contain  a  prayer  for  a  temporary 
injunction,  to  entitle  the  plaintiff  to  such  order 
upon  facts  existing  at  the  time  of  commencing 
the  action,  qt^ere  t  id.  Where  it  appears  on 
the  face  of  the  complaint  that  the  plaintiff  is 
not  entitl^  to  an  injunction  in  the  final  judg- 
ment, there  is  no  authority  to  allow  or  continue 
an  intermediate  injunctive  order.  (rentU  v. 
Arnand,  38  How.  94;  S.  G.  1  Sweeny,  641. 
Although  the  facts  stated  in  the  complaint  may 
be  sufficient  to  warrant  an  ini  notion  as  a  final 
relief,  yet  if  the  complaint  does  not  ask  for 
such  an  order  in  the  final  judgment,  there  is 
no  ground  for  issuing  a  temporary  injunction 
on  the  face  of  the  complaint,  Hulce  v.  Thomp- 
son, 8  How.  475.  But  in  such  a  case,  the 
plaintiff  was  allowed  to  amend  his  complaint, 
id.  Where  an  intermediate  injunction  is  de- 
taianded  on  the  fiic^  of  the  oompli^nt,  the  fi|cts 


upon  which  the  injunction  is  to  issue  should 
exist  before  the  suit  is  iMrougfat.  They 
should  be  set  forth  in  the  complaint,  and  the 
final  relief,  or  a  part  thereof  demanded  in  the 
complaint,  should  be  an  injunction.  Olssen  v. 
Smith,  7  How.  481.  As  to  whether  the 
Gode  provides  for  an  im  unction  to  restrain  the 
removal  or  disposal  of  property  by  a  simple 
contract  debtor  or  his  assignee,  on  facts  oc- 
curring before  the  commencement  of  the  suit, 
and  appearing  on  the  face  of  the  complaint, 
see  MitcheU  v.  BeUman,  25  Barb.  408 ;  Mal- 
colm V.  Miller,  6  How.  456;  DOhn  v.  Horn, 
5  id.  35;  Beuhens  v.  Joel,  13  N.  Y.  (3 
Kern.),  488;  Sebring  v.  Lant,  9  How.  346, 
contra;  and,  it  seems,  that  in  Vermilyea  v. 
Vermilyea,  14  How.  470,  that  a  temporary 
injunction  was  granted  and  sustained  from 
the  "  face  of  the  complaint,"  although  an  in- 
junction was  not  a  part  of  the  final  relief  de- 
manded, and  although  the  facts  purporting  to 
threaten  a  removal  or  disposal  of  property 
came  to  light  before  the  commencement  of 
suit  and  were  alleged  in  the  complaint. 

b.  Order  during  the  litigation.— The 

second  provision  of  this  section  is  onl^  appli- 
cable to  acts  done  or  threatened  during  the 
progress  of  the  suit.  Sebring  v.  Lant,  9  How. 
346 ;  Perkins  v.  Warren,  6  id.  341 ;  Merritt 
V.  Thompson,  3  E.  D.  Smith,  283,  295;  S. 
G.  Rev'd,  25  How.  592  (n.);  Malcolm  v.  Mil 
ler,  6  How.  456.  The  plaintiff  must  show 
that  the  commission  of  the  act  will  be  inju 
nous  to  his  rights,  and  tend  to  render  the 
judgment  ineffectual.  Power  v.  Alger,  13 
Abb.  284,  475;  Olssfn  v.  Smith,  7  How. 
481;  Hovey  v.  M'Crea,  4  id.  31. 

c.  Order  to  restrain  removal  or  dis- 

XX>sal  of  property.— Where,  during  the 
pendency  of  the  action,  the  defendant  threat- 
ens, or  IS  about  to  remove  or  dispose  of  his 
property  with  intent  to  defraud  his  creditors, 
the  plaintiff  may  have  an  injunction  restrain- 
ing nini  from  so  doing.  Beuhens  v.  Joel,  13 
N.  Y.  (3  Kern.),  488  J  PerUns  v.  Warren,  6 
How.  341;  Maicolm  v.  MUler,  6  id.  456- 
Pomeroy  v.  Hindmarsh,  5  id.  437.    A  mere 
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refusal  to  pay  a  debt  is  no  cause  for  granting 
an  injunction,  wliether  the  debtor  be  solvent 
or  not.  Pomeroy  v.  Hindmarsh,  5  How.  437. 
In  an  action  by  a  judgment  creditor  to  set 
aside  a  precious  assignment,  an*  injunction, 
restraining  the  assignee  from  disposing  of,  or 
interfering  with,  the  property,  does  not  issue 
where  there  is  no  positive  evidence  of  fraud, 
and  the  answer  denies  any  fraudulent  inten- 
tion. Bishop  V.  Halsey,  3  Abb.  400 ;  S.  0.  13 
How.  154.  And  where  the  transfer  was  fraudu- 
lent, but  made  previous  to  the  commencement 
of  the  action,  a  simple  contract  creditor  could 
not  obtain  an  injunction  restraining  the  re- 
moval or  disposal  of  such  property  before 
judgment.  Reubens  v.  Joel,  13  N.  Y.  (3 
Kern.),  488.  Approved  on  this  point,  in  New 
York  Ice  Co,  v.  Northwestern  Insurance  Co, 
21  How.  296.  But  it  was  hdd,  in  Mott  y. 
Dunn,  10  How.  225,  that,  where  the  debt 
is  not  disputed,  and  where  a  preliminary  judg- 
ment and  execution  would  be  of  no  use,  it  is 
competent  to  the  creditor  in  cases  of  fraud,  or 
contemplated  fraud,  to  apply  at  once  for  an 
injunction  and  receiver,  and  have  his  demand 
settled  in  one  proceeding.  An  injunction 
granted  under  this  clause  is  not  to  restrain 
any  removal  or  disposal  of  property  whatever, 
but  only  such  removal  and  disposal  accom- 
panied with  intent  to  defrand  creditors,  Brew- 
ster v.  Hodges i  1  Duer,  609. 

d,  Traxie-mark. — Where  there  is  doubt 
as  to  the  plaintiff's  right  to  tlie  trade-mark, 
the  infringement  upon  which  is  sought  to  be 
restrained,  an  injunction  will  not  issue  until 
the  fact  has  been  established  on  trial.  Howev, 
Howe  Machine  Co.  50  Barb.  236.  Ever}'  man- 
uracturcr  and  eyery  merchant  for  whom  goods 
are  manufactured,  has  a  right  to  distinguish  his 
goods  by  an  appropriate  and  particular  mark 
or  device,  and  the  courts  will  protect  him  in 
the  exclusive  use  of  such  device  or  "  trade- 
mark," and  grant  injunctive  orders  restraining 
the  use  of  such  trade  mark  by  others.  Burnett 
v.  Phalon,  3  Keyes,  594;  S.  C.  3  Trans.  App. 
107;  5  Abb.  N.  S.  212;  Arg9  Bosw.  192, 
and  approving  Amoskeag  Manufacturing  Co, 
V.  Spear,  2  Sandf.  599 ;  Curtis  v.  Bryan^  36 
How.  33 ;  «.  G.  2  Daly,  312.  The  use  of  the 
word  "  Amoskeag  "  on  unprinted  cotton  doth 
does  not  infringe  upon  the  use  of  the  same 
word  on  prints  or  calicoes,  and  such  use  can- 
not be  enjoined.  Ainoskeag  Manufacturing 
Co,  V.  Garner,  55  Barb.  151 ;  S.  C.  6  Abb. 
N.  S.  265.  And  a  long  delay  will  bar  the 
plaintiff  from  moving  successfully  for  an  in- 
junction to  restrain  the  use  of  his  trade  mark, 
id.  Words  and  names,  in  common  use,  cannot 
be  appropriated,  as  a  trade-mark,  so  as  to 
warrant  the  interference  of  the  courts  and  the 
allowance  of  an  injunction  restraining  the  use 
of  such  phrase  or  word,  as  a  trade-mark,  by 
others.  But  the  court  will  decide  whether 
the  term  so  used  as  a  trade-mark  is  or  is  not 
common  property.  Newman  v.  Alvord,  49 
fiarb.  588;  Aff'gS.  0.  35  How.  108;  Town 
V.  SUtson,  5  Abb.  N.  S.  218;  Bininger  v. 
Wattles,  28  How..  206.  The  rule  as  to  trade 
marks  has  no  application  where  the  name  is 


given  to  a  natural  element  in  its  natural  state ; 
therefore  the  term  "  Congress  water,"  is  not 
protected  as  a  trade-mark  or  name.  Congress 
and  Empire  Spring  Co,  v.  High  Rock  Congress 
Spring  Co.  57  Barb.  526.  A  manufacturer  has 
the  undisputed  right  to  put  his  own  name  on 
his  manufactured  articles,  although  there  may 
be  similar  articles  manufactured  by  another 
person  of  the  same  name,  and  bearing  the 
same  name  (his  own  surname)  as  a  stamp; 
no  injunction  can  issue  restraining  such  use 
of  a  manufacturer's  name  as  a  trade-mark; 
and  the  fact  that  the  two  trade-marks  are 
identical  is  simply  uv^ortunate.  Faber  v. 
Faber,  49  Barb.  357;  S.  C.  3  Abb.  N.  S.  115. 
The  first  application  of  a  popular  term,  or 
widespread  name  of  an  individual,  as  a 
'Hrade-mark"  for  goods,  will  be  protected 
by  the  courts  and  the  infringement  enjoined. 
Merserole  v.  Tynberg,  36  How.  14;  S.  C.  4 
Abb.  N.  S.  410,  sub  nom.  Messerole  v.  Tyn- 
berg, In  the  case  of  trade-mark  of  news- 
papers, if  the  names  by  which  the  two  re- 
spective newspapers  are  designated  are  suffi- 
ciently dissimilar  in  orthography,  type  and 
appearance  to  render  them  easily  distinguished, 
no  injunction  will  issue  restraining  the  publi- 
cation of  one  at  the  instigation  of  the  propri- 
et^)rs  of  the  other.  Stephens  v.  De  Conto,  4 
Abb.  N.  S.  47;  S.  C.  7  Rob.  343,  sub  nom. 
Stephens  v.  Conto.  A  person  who  forms  a 
new  composition,  and  forms  and  puts  upon 
his  manufacture  a  new  compound  word,  is 
entitled  to  protection  and  to  an  injunction 
restraining  tne  use  of  such  term,  as  a  tituie- 
mark,  by  others.  Caswell  v.  Davis,  35  How. 
76;  S.  C.  4  Abb.  N,  S.  6.  A  temporary 
use  of  a  trade-mark,  under  the  sanction  of 
the  original  owner,  does  not  involve  a  con- 
tinual use,  and  when  such  consent  is  with- 
drawn, the  further  use  of  the  trade-maric 
may  be  prohibited  and  restrained  b}''  injunc- 
tion. McCardel  v.  Peck,  28  How.  120.  Where 
the  design  to  defraud,  by  manufacturing  and 
packing  articles  in  all  respects  similar  to  the 
plaintiffs,  excepting  only  in  the  use  of  the 
name,  is  apparent,  the  court  will  allow  and 
sustain  an  injunction  restraining  the  defend- 
ant from  sucn  usage  in  his  business.  Gillott 
V.  Esterbrook,  47  Barb.  455,  480.  Where  a 
party  uses  a  label  as  a  tnde-mark  which 
resembles  another  well-known  label  so  closely 
that  the  difference  would  not  be  discovered 
unless  the  two  were  carefully  compared,  it 
will  be  inferred  that  the  intention  of  such  use 
is  to  obtain  the  advantage  to  be  derived  from 
the  imitation,  and  the  court  will  restrain  its 
use.  Lockwood  v.  Bostwick,  2  Daly,  521. 

For  discussion  and  application  of  the  prin- 
ciples pertaining  to  trade-marks,  and  for  the 
cases  of  injunction  restraining  their  use,  see 
Matsdl  V.  Flanagan,  2  Abb.  N.  S.  459 ;  WUr 
Uams  V.  Spenoe,  25  How.  366 ;  Jurgensen  t. 
Alexander,  24  id.  269 ;  Howe  v.  Searing,  10 
Abb.  264;  S.  C.  6  Bosw.  354;  Comstock  y. 
White,  10  Abb.  264  (n.) ;  Hobbs  v,  Francois. 
19  How.  567;  Wolfe  y,  Ooulard,  VS  id.  64; 
Brooklyn  White  Lead  Co,  v.  Masury,  25 
Barb.  417;  Clark  y.  Clark,  25  id.  76;  Stokea 
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T.  Landgraff,  17  id.  608;  Fenn  t.  BoJUb^ 

7  Abb.  202;  SatwiH  ▼.  Berger,  24  Barb.  Id3; 
S.  C.  4  Abb.  88;  13  How.  342,  sub  nom. 
Samuel  ▼.  Buger;  Fetridge  ▼.  Mercha/tU^  4 
Abb.  156;  Fetridge  ▼.  FV^Is,  id.  144;  S.  0. 
13  How.  385 ;  Conoin  ▼.  I>a2v,  7  Bosw.  222; 
Peter80*i  ▼.  Humphrey^  4  Abb.  394 ;  Christy 
V.  Murphy  J  12  How.  77 ;  Partridge  ▼.  Menek, 
2  Barb.  Ch.  R.  101;  S.  C.  4  How.  29G,  and 

I  How.  App.  Cas.  547;  Howard  v.  Hen- 
riques,  3  Sandf.  725 ;  Stone  ▼.  Carlan,  3  Code 
R.  67 ;  MerritMiek  Manufacturing  Co,  ▼.  Gar- 
ner, 2  Abb.  318;  S.  C.  4  E.  D.  Smith,  387; 
Williams  v.  Johnson^  2  Bosw.  1. 

e.  AcUudged  cases,  order  granted. 

To  compel  the  restoration  of  running  water  to 
its  original  channel,  wrongfully  diverted  there- 
from. Coming  v.  TVoy  Iron  and  Nail  FaO" 
iory,  40  N.  Y.  (1  Hand),  191 ;  Aff'g  8.  C.  39 
Barb.  311;  S.  G.  6  How.  89. 

To  restrain  the  prosecution  of  a  suit  to  fore- 
close a  mortgage.  Orintum  v.  Piatt,  31  Barb. 
328.    See,  also,  Broderick  t.  Smith,  26  id.  539. 

To  restrain  the  transfer  of  property  from 
an  old  company  to  a  new  company  into  which 
the  old  company  has  been  mer^;ed,  until  the 
decision  of  disputed  points  arising  on  the  ar- 
ticles of  consolidation.  But  the  injunction 
will  not  be  enforced  aeainst  property  already 
transferred.  Blatchford  ▼.  Boss,  37  How.  110 ; 
S.  0.  54  Barb.  42. 

To  restrain  the  transfer  of  the  stock  of  an 
insolvent  company.  People  ex  rel.  Jenkins  ▼. 
Parker  Vein  Coal  Co.  10  How.  187 ;  S.  C. 
Aff'd,  id.  544. 

To  restrain  the  infringement  of  a  copyright. 
Bossiter  v.  Hall,  32  How.  226. 

To  restrain  a  defendant  from  appropriatinfl; 
the  name  of  the  complainant's  newspaper  ana 
appli|ring  it  to  his  oifn  paper.  BeU  ▼.  Locke, 

8  Faige,  75 ;  approved  in  Taylor  v.  Carpenter, 

II  Paige,  292. 

To  restrain  the  owner  of  a  lot  from  build- 
ing within  eight  feet  of  the  street,  where 
there  had  been  a  virtual  dedication  of  such 
eight  feet.  Tallmadge  v.  East  Biver  Bank,  26 
N.  Y.  (12  Smith),  105. 

Also  to  restrain  the  erection  of  a  "  fence" 
within  certain  limits,  bv  one  who  has  cov- 
enanted not  to  erect  a  "  building."  Wright  v. 
Evans,  2  Abb.  N.  S.  308.  Sec,  also,  Per- 
kins V.  Coddington,  4  Rob.  647. 

To  restrain  a  lessee  from  the  use  of  de- 
mised premises  in  opposition  to  his  covenant. 
Oillilan  v.  Norton,  6  Rob.  546;  S.  C.  33 
How.  373,  sub  nom.  OiUian  v.  Norton; 
Ambler  v.  Skinner,  7  Rob.  561 ;  Howard  v. 
Ellis,  4  Sandf.  369 ;  Ogden  v.  Jones,  2  Bosw. 
685  ;  Dodge  v.  Lambert,  id.  570. 

To  restrain  the  construction  and  operation 
of  a  railroad  interfering  with  private  rights. 
Mahau  V.  Sharp,  27  N.  Y.  (13  Smith),  611 ; 
Aff'g  S.  G.  28  &rfo.  228 ;  S.  G.  7  Abb.  220. 

And  in  many  cases  to  restrain  a  nuisance 
in  actions  brought  by  the  people  or  by 
individuals.  See  Davis  v.  Lambertson,  56 
Barb.  480 ;  People  v.  Gutchess,  48  id.  656 ; 
Mastersonr.  Short,  7  Rob.  299  ;  S.  G.  id.  241 ; 
Mayor,  etc.  of  New  York  City  t.  Baumber- 


I  per,  7  Rob.  219;  City  of  Boehester  v.  Erick- 
son,  46  Barb.  92 ;  Hudson  Biver  BaUroad 
Co.  V.  Loeb,  7  Rob.  418;  Niagara  FaUs 
International  Bridge  Co.  v.  Great  Western 
BaUroad  Co.  39  Barb.  212;  Penniman  v. 
New  York  Balanee  Co.  13  How.  40 ;  Wet- 
more  V.  Story,  22  Barb.  414 ;  S.  G.  3  Abb. 
262 ;  Peek  v.  Elder,  3  Sandf.  126. 

To  restrain  the  enforcement  of  an  invalid 
ordinance  of  the  Metropolitan  board  of 
health.  Schuster  v.  Metropolitan  Board  of 
HeaUh,  49  Barb.  450. 

To  restrain  trustees  from  contemplated 
waste  of  trust  property.  Pullman  v.  Mayor, 
etc.  of  New  York,  49  Barb.  57;  S.  C.  2 
Abb.  N.  S.  29 ;  but  Rev'd,  54  Barb.  169. 

To  restrain  a  municipal  corporation  from 
enforcing  an  illesal  act  of  the  board  of  al- 
dermen, where  &e  effect  of  such  act  would 
be  to  impose  a  burthen  upon  the  property  of 
the  complainant.  Christopher  v.  Mayor,  etc. 
of  New  York,  13  Barb.  567. 

To  restrain  a  municipal  corporation  from 
paying  moneys  in  acconUmoe  with  an  illegal  or- 
dinance. Boberts  v.  Mayor,  etc.  of  New  York, 
5  Abb.  41.  But,  see  Ely  v.  Connolly,  7  Abb. 
N.  S.  8. 

To  restrain  the  Groton  Aqueduct  Board 
from  cutting  ofT  the  Groton  water  from  a 
building  for  non-payment  of  exorbitant  and 
unauthorized  rates.  Cromwell  v.  Stephens,  3 
Abb.  N.  S.  26;  S.  G.  2  Daly,  15. 

To  prevent  the  distribution  of  assets  to  leg- 
atees Dy  executors,  before  the  determination 
of  a  suit  relative  to  the  estate.  Mitchell  v. 
St^oart,  3  Abb.  N.  S.  250. 

To  restrain  the  commissioners  of  quaran- 
tine from  acquiring  title  to  land,  where  it  was 
evident  that  the  land  was  to  be  used  for  pur- 
poses unauthorixed.  Town  of  Gravesend  v. 
Curtiss,  34  How.  261. 

To  restrain  a  defendant  fW>m  using  or  run- 
nine  a  factory  which  he  has  built  contiguous 
to  the  plaintiff's  dwelling,  where  it  is  ^own 
that  the  plaintiff's  premises  are  injured  by 
the  vibration  of  the  defendant's  building  when 
the  machinery  is  in  motion.  McKeon  v.  Lee, 
28  How.  238. 

To  resti^un  a  street  commissioner  fh>m  in- 
terfering with  tracks  and  turnouts  of  a  rail- 
way, until  the  rights  of  the  company  are  de- 
termined in  the  courts.  Brooklyn  City  B.  B. 
Co.  V.  Fure^,  4  Abb.  N.  S.  364. 

To  restrain  one  railroad  company  from  in- 
terfering with  the  track  of  another  railroad 
company.  Dry  Dock,  etc.  BaUroad  Co.  v. 
i^fti;  York  and  Harlem  BaUroad  Co.  32  How. 
193;  S.  G.  54  Barb.  388. 

To  restrain  the  construction  of  a  railway  in 
a  street  where  it  interferes  with  private  rights. 
Wetmore  v.  Story,  3  Abb.  262;  S.  G.  22  Barb. 
414. 

To  restrain  the  transfer  of  merohandise,  and 
the  proceeds  of  certain  other  merohandise,  in 
pursuance  of  a  fhiudulent  assignment.  Davis 
V.  Grove,  2  Rob.  635;  S.  G.  27  How.  70. 

By  a  State  court,  to  restrain  proceedings  in 
behalf  of  citizens  of  the  State  before  an 
American  consul,  where  the  consul  does  not 
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possess  jurisdietk>n  in  the  ease.  Dainese  t.  I 
AUen,  3  Abb.  N.  S.  212. 

To  restrain  trustees  from  making  any  use 
or  disposition  of  any  part  of  the  trust  estate 
where  there  is  reason  to  fear  that  such  dispo- 
sition will  be  improper.  Cranston  y.  Plumb, 
54  Barb.  59. 

To  restrain  a  landlord  from  removing  a 
tenant  by  a  summary  proceeding.  Graham  v. 
JameSf  7  Rob.  468.  The  cases  where  an  in- 
junction will  be  allowed  in  these  proceedings 
IS,  where  the  tenant  has  been  deprived  of  his 
defense,  or  where  it  is  of  such  a  nature  as  not 
to  be  cognisable  by  the  officer  before  whom 
the  proc^ing  is  ^ndtng.  Mclntyre  v.  Her- 
nandez,  39  How.  121. 

To  prevent  a  raiihcai^  company  from  ex- 
tending its  track  beyond  the  limits  allowed 
by  the  charter.  People  and  Broadway  EaU- 
road  Co.  v.  Hudson  Ewer  jRaUrotui  Co,  2 
Abb.  N.  S.  249 ;  8.  G.  32  How.  394.  Also,  to 
restrain  the  removal  of  the  rails  by  the  com- 
pany, pending  an  action  to  compel  them  to  re- 
pair and  operate  their  road.  People  v.  Albany 
and  Vermont  Bailroad  Co,  19  How.  523; 
S.  C.  U  Abb.  136;  S.  C.  Aff'd,  37  Barb.  216; 

24  N.  Y.  (10  Smith),  261.  To  protect  the 
enjoyment  of  an  easement.  Wheder  v.  GUsey, 

35  How.  139.  Also  to  prevent  injury  to  land. 
Eelyea  v.  Beaver,  34  Barb.  547;  S.  0.  Aff*d, 

25  K.  Y.  (II  Smith),  123,  sub  nom.  Dubois 
V.  Beaver,  Also  to  restrain  the  commission 
of  waste  Badgers  v.  Eodgers,  11  Barb.  595 ; 
Johnson  v.  WTute,  id.  194 ;  J^aear  v.  Cutter,  5 
Barb.  486 ;  S. G.  4  How.  175 ,  2  Gode  R.  100; 
Kerlin  v.  West,  2  Green  (N.  J.),  449.  To 
prevent  the  exercise  of  a  calling  where  there 
is  a  restrictive  covenant.  Ewing  v.  Johnson, 
34  How.  202. 

In  an  action  for  the  recovery  of  specific 
property,  to  restrain  the  defendants  from  in- 
terfering with,  transferring,  or  incumbering 
the  property,  pendente  lite,  Erpstein  v.  Berg, 
13  How.  91 ;  Hunt  v.  Mootry,  10  id.  478; 
Fwmiss  V.  Broum,  8  id.  59. 

In  an  action  by  a  creditor  to  prevent  fraud- 
ulent dispositioii  of  property,  pendente  Ute, 
Mitchell  V.  Bettman,  25  Barb.  408 ;  Dillon  v. 
Horn,  5  How.  35.  But,  see  Crippen  v.  Hud- 
son, 13  N.  Y.  (3  Kern.),  161,  167. 

To  restrain  trustees  or  directors  of  an  insol- 
vent corporation  from  permitting  certain  cred- 
itors or  a  favored  class  to  obtain  a  preference 
over  other  creditors  by  judgment.  QoXway  v. 
TJniJbed  States  Steam  Sugar  Befining  Co,  21 
How.  313;  S.  C.  13  Abb.  211;  S.  G. -Aff'd, 

36  Barb.  256,  In  an  action  by  a  stockholder 
against  a  corporation  or  company,  to  restrain 
the  misapplication  of  funds.  Carpenter  v.  New 
York  and  New  Haven  Bailroad  Co,  5  Abb. 
277. 

To  restrain  the  dispossession  of  a  tenant  by 
summary  proceedings.  Graham  v.  James,  7 
Rob.  468 ;  GHffith  v.  Brown,  28  How.  4;  S. 
C.  3  Rob.  627;  Valloton  v.  Seignett,  2  Abb. 
121 ;  Cure  v.  Crawford,  5  How.  293;  S.  C.  1 
Code  R.  N.  S.  18;  Capet  v.  Parker,  id,  90; 
Forrester  v.  WHson,  1  Duer,  624;  S.  G.  11 
.  N,  Y.  Lftg.  Ohs.  124. 
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To  restrain  the  pnbBcation  of  letters,  by  the 
person  addressed,  or  by  strangers  who  have 
possessed  themselves  of  the  letters.  Woolsey 
V.  Judd,  11  How.  49;  S.  C.  4  Duer,  379. 
Disapproving,  Wetm&re  v.  ScoveU,  3  £dw. 
Gh.  R.  515;  and  Hoyt  v.  Mackenzie,  3  Barb. 
Ch,  R.  320;  S.  C.  6  N.  Y.  Leg.  Gbs.  345,  sub 
nom.  Hoyt  v.  McKemie,  *  After  divorce,  a 
mensa  et  thoro,  to  restrain  the  husband  from 
receiving  gifts  or  legacies  to  the  wife.  Holmes 
V.  Holmes,  4  Barb.  295. 

To  restrain  a  party  from  proceeding  against 
his  debtor  under  the  act  to  abolish  imprison- 
ment for  debt.  Frost  v.  Myrick,  1  Barb.  362. 

To  restrain  compliance  with  an  order  made 
by  a  magistrate  out  of  court,  and  not  having 
power  to  grapt  such  order,  whore  the  order 
compels  the  delivery  of  book,  maps,  records, 
documents,  etc.,  by  one  officer  to  a  rival  claim- 
ant of  the  same  office.  Mayor,  etc,  of  New 
York  V.  Conover,  5  Abb.  252. 

To  protect  an  invention  where  it  is  not  of 
such  a  nature  that  it  may  be  patented.  Ham^ 
mer  v.  Barnes,  26  How.  174. 

To  restrain  proceedings  on  a  judgment. 
Watt  V.  Eogcrs,  2  Abb.  261. 

To  stay  proceedings  on  execution.  Shaw  v. 
Dwight,  16  Barb.  536. 

To  restrain  a  mortgagor  from  proceedings 
under  a  decree  of  foreclosure.  Van  Wagenen 
V.  La  Farge,  13  How.  16. 

To  restrain  the  owner  of  land  adjacent  to 
and  lying  along  a  plank  road,  from  opening  a 
road  pandlel  with  such  plank  road  to  be  used 
by  the  public,  and  thus  injuring  the  business 
of  the  company.  Auburn  &  Cato  Plank  Boad 
Co,  V.  Douglass,  12  Barb.  553. 

/.  Adjudged  cases,  order  denied.-- 

To  restrain  a  blacksmith  from  carrying  on 
his  trade  in  the  vicinity  of  dwellings.  Doellner 
V.  Tynan,  38  How.  176. 

In  an  action,  brought  by  a  member  of  a 
voluntary  association,  to  restrain  the  associsr- 
tion  from  interfering  with  privileges  claimed 
by  him.  White  v.  BrowneU,  3  Abb.  N.  S.  318; 
S.  C.  AffVi,  4  id.  162 ;  S.  G.  2  Daly,  329. 

To  restrain  a  lessor  from  availing  himself 
of  a  reservation  in  the  lease,  where  fraud  is 
charged.  Pidgeon  v.  Oatman^  3  Rob.  706. 

To  restrain  a  person  acting  under  a  per- 
missive ordinance  of  the  common  council  of  a 
city  from  prosecuting  his  calling  near  another 
individual's  place  of  business.  Masterson  v. 
Short,  33  How.  481 ;  S.  C.  3  Abb.  N.  S.  154; 
7  Rob.  241.  And  in  general  an  injunction  will 
not  be  granted  to  prevent  a  consequential  in- 
jury necessarily  arising  from  the  exercise  of 
a  right  granted  by  State  or  municipal  author- 
ity. Barnes  v.  South  Side  Bailroad  Co.  2  Abb. 
N.  S.  415 ;  WUliams  v.  New  York  Central 
Bailroad  Co,  18  Barb.  222;  Dry  Dock,  etc, 
Bailroad  Co,  v.  Mayor,  etc,  of  New  York,  55 
id.  298. 

To  restrain  a  public  nuisance,  when  the  ac- 
tion is  brought  by  a  private  individual  who 
suffers  no  peculiar  damages.  Manhattan  Gas 
Light  Co,  v.  Barker,  36  How.  233  ;  S.  C. 
7  Rob.  523 ;  Smith  v.  Lockwood,  13  Barb. 
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To  stay  prooeedingB  m  an  action  brought  in 
anoUier  district.  ScheU  ▼.  Erie  BaUwmf  Co. 
35  How.  438;  S.  0.  51  Barb.  368;  4  Abb.  N. 
8.287. 

To  annul  and  Tacate  an  order  of  discontin- 
nanoe  granted  bv  another  judge.  Matter  of 
LiwtuuUm,  32  How.  20, 31, 48 ;  S.  C.  2  Abb. 
N.  S.  1 ;  34  N.  Y.  (7  Tiff.),  665. 

Also,  to  restrain  the  publication  of  proceed- 
ings in  another  action,  already  pending,  no  mat- 
ter where  the  suit  is  being  tried.  Wo^  ▼.  Mar- 
9iney  3  Duer,  674;  S.  0. 12 N.  Y.  Leg.  Obs. 276. 

To  restrain  a  covenantee  from  diyolging  the 
principles  of  an  invention,  where  the  covenant 
entered  into  fixes  the  penalty.  Nessle  v.  iteese, 
29  How.  382;  S.  G.  19  Abb.  240. 

Also,  to  restrain  the  divuleepoe  of  a  secret 
in  reg^tfd  to  an  invention,  where  there  is  no 
penaUy  fixed,  Deming  v.  Chapman,  11  How. 
382.    But,  see  Hammer  v.  Barnes,  26  id.  174. 

Also,  to  restrain  the  exercise  of  a  calling 
by  a  covenantee,  damans  being  fixed  in  the 
agreement.  Vineent  v.  King,  13  How.  234. 

To  restrain  a  covenantee  from  prosecuting  a 
business  (which  is  the  subject-matter  of  the 
agreement),  on  the  ground  that  the  covenantee 
asserts  that  he  will  not  perform  his  part  of  the 
agreement  when  the  time  for  fulfillment  comes. 
BedfiM  V.  MiddleUm,  7  Bosw.  649 ;  S.  C.  1 
Rob.  79 ;  1  Abb.  N.  S.  15. 

To  restrain  a  foreign  corporation  from  pay- 
ing a  dividend.  HotoeU  v.  Chieago  and  North 
Western  Ba/Uway  Co.  51  Barb.  378. 

In  an  action  by  two  of  the  directors  of 
a  railroad  company  against  other  directors  of 
such  company,  part  of  the  preferred  stock- 
holders of  the  company,  and  the  company  it- 
self, to  restrain  the  further  prosecutions  of  ac- 
tions against  the  company.  Qmntd  v.  Thomp- 
son, 39  How.  6. 

In  an  action  brought  by  one  railroad  com- 
pany against  another,  to  restrain  the  defend- 
ant's rcMul  from  crossing  plaintiff's  track ;  also, 
to  restrain  the  construction  of  such  road  be- 
cause the  consent  of  certain  authorities  has 
not  becm  obtained.  New  York  dt  Harlem  B. 
B.  Co.  V.  Fortg-seoond  Street  B.  B.  Co.  32 
How.  481 ;  S.  C.  50  Barb.  309. 

To  prevent  a  municipal  corporation  from  the 
construction  of  a  sewer.  Drg  Dock,  etc.  Bail- 
road  Co.  V.  Mayor,  etc.  of  New  York,  65  Barb. 
298;  Kelseg  v.  King,  32  id.  411 ;  S.  G.  11 
Abb.  180;  S.  G.  Aff^i,  33  How.  39 ;  1  Trans. 
App.  133;  32  How.  616  (n.) 

In  an  action  by  a  tax-payer,  to  restrain  acts 
of  a  municipal  corporation  with  reference  to 
the  corporate  properties.  Boosevelt  v.  Draper, 
7  Abb.  108 ;  S.  C.  16  How.  137 ;  Korff  v. 
Green,  16  id.  140;  S.  C.  7  Abb.  f08  (n.) 

And  in  other  actions  to  restrain  assessments 
or  the  imposition  and  collection  of  taxes. 
Susquehanna  Bank  v.  Supervisors  of  Broome 
County,  26  N.  Y.  (11  Smith),  312;  Messecky. 
Board  of  Supervisors  of  Columbia  County,  50 
Barb.  190 ;  Brady  v.  Mayor,  etc.  of  New  York, 
36  How.  81 ;  Hashtook  v.  Kingston  Board 
of  Education,  6  Abb.  N.  S.  399 ;  Magee  v, 
Cutler,  43  Barb.  239 ;  Von  Beck  v.  Village  of 
Bondout,  16  Abb.  48;  S.  G.  Aff'd,  37  How. 


652  (n.);  41  N.  Y.  (2  Hand),  619  (n.); 
Mutual  Benefit  Life  Insurance  Co.  v.  Super^ 
visors  of  Ciiy  and  County  of  New  York,' 
33  Barb.  322;  S.  G.  8  Bosw.  683;  20  How. 
416;  S.  C.  Aff'd,  32  id.  359;  2  Abb.  N. 
S.  233;  Mace  v.  Trustees  ofNewburgh,  15 
How.  161 ;  Wood  v.  Draper,  24  Barb^  187 ; 
S.  G.  4  Abb.  322;  Blake  v.  City  ofBroMyn. 
26  Barb.  301;  Betts  v.  City  of  WUUamsburgh, 
15  id.  255 ;  Chemiecd  Bank  v.  Ifayor,  etc. 
of  New  York,  1  Abb.  79 ;  8.  G.  12  How.  476 ; 
New  York  Life  Inturanes  Co.  v.  New  York 
Supervisors,  1  Abb.  250 ;  Wilson  v.  Mayor, 
etc.  of  New  York,  id.  4;  Murray  v.  Jayne,  8 
Barb.  612 ;  Livingston  v.  HoUenbeek,  4  id. 
10 ;  Van  Bensselaer  v.  Kidd,  id.  17. 

In  an  action  to  test  the  title  to  a  public  of- 
fice, brought  by  one  claimant  to  restrain  the 
comptroller  from  paying  salaries  to  rival 
claimants.  Mott  v.  (kmnoUy,  50  Barb.  516. 

But  where  an  action  in  the  nature  of  quo 
warranto  was  pending  to  decide  the  question 
of  title,  an  injunction  to  restrain  payment  of 
salaries  under  similar  circumstances  was  gran- 
ted. Mayor,  etc.  of  New  York  v.  Flagg,  6 
Abb.  296. 

Also,  to  restrain  the  claimant  from  the  ex- 
ercise of  the  functions  of  the  office.  People  v. 
Mattier,  2  Abb.  N.  S.  289;  Mayor,  etc.  of 
New  York  v.  Conover,  5  Abb.  171 ;  Peoj^  ex 
rel.  Wood  v.  Draper,  4  id>  333 ;  S.  G.  14 
How.  233;  24  Barb.  265;  Lewis  v.  Oliver,  4 
Abb.  121. 

In  an  action  to  determine  title  to  a  reliflous 
office.  HarU  v.  Harvey,  10  Abb.  321 ;  8. 0. 32 
Barb.  55 ;  19  How.  245. 

To  restrain  a  manufacturer  horn  putting  hia 
own  name  on  his  manufactures  where  it  is  the 
same  as  the  name  and  trade-maric  of  another 
manufacturer  of  similar  articles.  Faberv.  Fo" 
her,  49  Barb.  357 ;  S.  G.  3  Abb.  N.  8. 115. 

Where  the  legislature  has  empowered  cor- 
porations to  make  contracts  in  a  specified 
manner,  to  restram  th6  execution  of  such  con- 
tract which,  though  literally  a  oomplianoe 
with  the  statute,  is  not  so  in  spirit  and  sub 
stance.  Cleveland  Fire  Alarm  Telegn^h  Co. 
V.  Board  of  Metropolitan  Fire  Commissioners, 
56  Barb.  288 ;  S.  G.  7  Abb.  N.  8.  49 ;  Brady 
V.  Mayor,  etc.  of  New  York,  35  How.  81 ; 
Greaton  v.  Griffin,  4  Abb.  N.  8.  319;  M'C^f- 
ferUi  V.  Street  ComrMisewnar,  etc.  of  New  York, 
10  How.  475 ;  S.  G.  4  Abb.  57,  sub  nom.  Mo- 
Cafferty  v.  McCabe. 

But  where  the  contract  is  void,  an  injunc- 
tion will  lie.  Pullman  v.  Mayor,  etc.  of  New 
York,  49  Barb.  67 ;  8.  G.  2  Abb.  N.  8.  29. 

Also,  to  restrain  the  execution  of  a  contract 
where  there  is  no  enactment  prohibiting  the 
making  of  such  contract.  Pullman  v.  Mayor, 
etc.  of  New  York,  64  Barb.  169. 

To  restrain  the  construction  of  a  railroad  on 
a  street  upon  which  another  railroad  has  also 
the  right  of  extension  and  construction.  Wa» 
terhury  v.  Dry  Dock,  etc.  Bailroad  Co.  54 
Barb.  388 ;  8.  G.  32  How.  193 ;  Rev'g  8.  G. 
30  How.  39. 

To  restrain  the  publication  of  an  unoopy- 
righted  drama.  Palmer  ▼.  DsWitt.  5  Abb.  N. 
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S.  130;  S.  0.  36  How.  222,  sub  nom.  Palmer 
▼.  DewiH ;  7  Rob.  530. 

To  restrain  the  Abatement  of  a  nuisance  by 
the  proper  aathorities.  Coe  v.  SchtUtey  2  Abb. 
N.  S.  193 ;  S.  0.  47  Barb.  64 ;  Moore  t.  Comn 
missioners  of  Pihis,  32  How.  184. 

To  restrain  trespass.  OtntU  ▼.  Amand,  38 
How.  94 ;  Sixth  Avenue  JR.  B,  Co.  t.  JTcrr,  28 
id.  382;  Aff'g  S.  0.45  Barb.  138 ;  MayoTy  etc, 
of  New  York  v.  Conover,  5  Abb.  171 ;  ifide 
Willard's  £<}.  Jar.  381. 

In  an  action  by  the  owner  of  a  whuf,  to 
restrain  the  construction  of  a  wharf  adjoining. 
Taiflar  y.  Broekmatn,  I  Abb.  N.  S.  169 ;  S.  0. 
45  Barb.  106.  To  restrain  a  landlord  from 
dispossessing  his  tenant.  Brot^n  ▼.  Metropoli- 
tan Gas  Light  Co,  38  How.  133 ;  Melntyre  y. 
Sernandezy  7  Abb.  N.  S.  214;  Aaron  y, 
Baum,  4  id.  65 ;  S.  0.  37  How.  237 ;  S.  0.  7 
Rob.  340.  See,  also.  Marry  y.  James,  37  How. 
52;  S.  0.  2  Daly,  437;  Bean  y.  PetHngtUy  2 
Abb.  N.-S.  58 ;  S.  C.  Aff'd,  7  Rob.  7 ;  Boberts 
y.  Mathews,  18  Abb.  199 ;  Seeback  y.  Me- 
Donaldy  11  id.  95;  S.  C.  21  How.  224,  sub 
nom.  Seebach  y.  McDonald;  Marks  y.  WHsony 
11  Abb.  87;  Bokee  y.  Hamersleyy  16  How. 
461 ;  HyaU  y.  Bwrr,  8  id.  168 ;  Duigan  y. 
Hogan,  1  Bosw.  645;  S.  0.  16  How.  164; 
Wordsworth  y.  Lyony  5  id.  463;  S.  G.  1  Code 
R.  N.  S.  163 ;  SmUh  y.  Moffaty  I  Barb.  65. 

To  restrain  policemen  from  performing  spe- 
cial duties.  PrendariU  y.  Kennedy,  34  How. 
416 ;  Sherman  y.  Kennedyy  15  Abb.  201. 

To  restrain  proceedings  of  commissioners  of 
highways.  HyaUY,  Bates,  40  N.  Y.  (1  Hand), 
164 ;  Aff'g  S.  0.  35  Barb.  308 ;  ThaJtcher  y . 
Dusenburyy  9  How.  32. 

To  restrain  a  coyenant^  from  the  rendition 
of  personal  seryice  to  others  in  yiolation  of  the 
agreement.  DePolY,  SoUkCylVioh.Tl^,  But- 
ler y.  GaOettiy  21  How.  465;  Fredericks  v. 
Mayer,  13  How.  566 ;  S.  C.  Aff M,  1  Bosw.  227 ; 
Sanquirico  y.  BenedetU,  1  Barb.  315 ;  Hamblin 
V.  Dinneford,  2  Edw.  Ch.  R.  529;  Lumley  y. 
Wagner,  1  De  Gex.  M.  k  G.  604;  S.  C.  13 
Eng.  Law  t  £q.  R.  252;  KembU  y.  Kean,  6 
Simons,  333. 

To  restrain  a  foreign  corporation  from  iS" 
suing  bonds  or  mortg^ng  its  property.  Bog^ 
ers  y.  Michigan  Southern  and  Northern  Indi- 
ana B.  B,  Co.  28  Barb.  539. 

To  restrain  a  foreign  corporation  from  dis- 
posing of  its  property.  Hamilton  y.  Accessory 
Transit  Co.  26  Barb.  46. 

To  restrain  the  cuttine  of  timber,  as  com- 
mitting imwte.  Van  Wyck  y.  Alliger,  6  Barb. 
507 ;  Townsend  y.  Tanner,  2  Code  R.  6. 

To  restrain  the  enforcement  of  a  judgment. 
Gluts  y.  Potter,  37  Barb.  199 ;  MHU  y.  Block, 
30  id.  549;  People  and  Fkigg  y.  Lowber,  7 
Abb.  158 ;  Chappell  y.  Potter,  11  How.  365; 
Watt  y.  Bogers,  2  Abb.  261 ;  vide  Dobson  y. 
Pearee,  12  N.  T.  (2  Kern.),  166;  S.  C.  1 
Abb.  97. 

To  restrain  an  alleged  nuisance.  Dubois  y. 
Budlong,  15  Abb.  445;  S.  C.  10  Bosw.  700; 
Phmnix  y.  Commissioners  of  Emigration,  1 
Abb.  466;  S.  C,  Aff'd,  12  How.  1;  and  see 
Hudson  y.  Maddison,  12  Sim.  352. 


In  an  action  by  a  simple  contract  creditor 
to  restrain  the  fraudulent  assignee  of  the 
debtor  from  disposing  of  the  property.  Beubens 
Y.  Joel,  13  N.  Y.  (3  Kern.),  488. 

To  restrain  the  remoyal  of  the  dead  from 
burial  places.  Biehards  y.  Northwest  Dutch 
Church,  11  Abb.  30;  S.  0.  32  Barb.  42;  20 
How.  317. 

To  restrain  a  bishop  from  executing  a  sen- 
tence of  an  ecclesiastical  tribunal.  Walker  y. 
Wainwright,  16  Barb.  486. 

To  restrain  State  officers  proceeding  under 
authority  of  law.  Thompson  y.  Commissioners 
of  the  Canal  Fund,  2  Abb.  248. 

To  restrain  the  operation  of  a  railroad 
pendente  lite.  Hentz  y.  Lony  Island  BaU- 
road  Co.  13  Barb.  646. 

To  restrain  a  railway  company  from  making 
a  necessary  cut  across  a  highway.  Commis- 
sioners of  Highways  y.  A  Ibany  Northern  BaU- 
road  Co.  8  How.  70. 

To  restrain  the  proceedings  of  a  recdyer. 
Winfidd  y.  Bacon,  24  Barb.  154. 

To  restrain  the  foreclosure  of  a  mortgage 
during  the  pendency  of  another  suit  pertain- 
ing to  such  mortgage.  Tarrant  y.  (jfuacken- 
boss,  10  How.  244. 

To  restrain  a  judgment  debtor  from  com- 
promising suits  commenced  by  him  and 
settling  liabilities  at  a  high  figure.  Bottghton 
y.  Smith,  26  Barb.  635. 

Where  the  claim  for  relief  is  founded  on  an 
illegal  contract.  Bennett  y.  American  Art 
Union,  5  Sandf.  614;  S.  C.  10  N.  Y.  Leg. 
Obs.  132. 

To  restrain  the  defendant  from  taking  steps 
to  obtain  payment  of  indebtedness  due  him. 
GaUaHn  y.  Oriental  Bank,  16  How.  253. 

To  restrain  the  sale  of  the  interest  of  a 
partner  in  co-partnership  property  on  judg- 
ment and  execution  against  him  indiyidually. 
Mowbray  y.  Lawrence,  22  How.  107 ;  S.  0. 
13  Abb.  317. 

In  a  suit  brought  by  seyeral  dissatisfied 
part  owners  of  a  yessel,  to  restrain  the  sailing 
of  such  yessel.  Dunham  y.  Jarvis,  8  Barb.  88. 

To  restrain  the  moying  of  a  canal  boat,  the 
rights  of  the  parties  being  uncertain.  Gumee 
y.  Odell,  13  Abb.  264. 

In  an  action  to  settle  partnership  affairs  by 
one  whose  relation  as  partner  is  doubtful. 
Goulding  y.  Bain,  4  Sandf.  716. 

Where  a  distinct  suit  is  brought,  and  the 
Question  involyed  in  the  application  for  an  in- 
junction has  been  decided  by  the  court  below. 
Livingston  y.  Hudson  Biver  BcUJroad  Co.  3 
Code  R.  143. 

To  restrain  the  defendant  from  taking  ice 
from  a  pond .  MarsTuUlY.  Peters,  12  How.  218. 

To  restrain  the  publication  of  a  libel. 
Brandreth  y.  Lance,  8  Paige,  24. 

To  restrain  the  completion  of  a  building, 
the  rights  of  the  parties  being  doubtful,  and 
stay  of  the  erection  being  likely  to  produce 
injury.  Harrison  y.  NewUm,  1  Code  R.  N.  S. 
207 ;  S.  C.  9  N.  Y.  Leg.  Obs.  311. 

To  enioin  an  innkeeper  to'  keep  a  coyenant 
to  contmue  the  use  of  premises  as  an  imi. 
Hooper  y.  Brodrick^  II  Sim.  47. 
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To  restnin  the  sale  of  property  under  tn 
alleged  fraudulent  judgment  confessed  by  the 
defendant.  Brooks  v.  Stone,  19  How.  395 ;  S. 
C.  11  Abb.  220.  Nor  to  restrain  the  paying 
over  of  the  proceeds  of  such  fhiudulent  judg- 
ment. Mills  T.  Block,  30  Barb.  549. 

To  restrain  the  prosecation  of  a  note  by  a 


sayings  bank  on  the  ground  that  the  bank 
was  not  empowered  to  loan  money  on  such 
frail  secunty .  MoUt.  UnUed  States  Trust  Co. 
19  Barb.  568. 

To  restrain  proceedings  under   a  deeree 
ilfuiin  ▼.  WorraUy  16  Barb.  221. 


III.   MiSCELIiANBOUS. 


a.  Revival  and  contdnuance.—The 

supreme  court  has  power,  at  general  or  special 
term,  to  revive  and  oontintM  an  injunction  or- 
der in  its  discretion ;  but  it  should  be  upon 
the  giving  of  a  new  undertaking,  in  the  same 
manner  as  upon  the  granting  of  the  original 
injunction.  Disbro  v.  Dishro,  37  How.  147. 
An  injunction  granted  in  a  suit,  reviyes  with 
the  suit ;  and  if  the  suit  cannot  be  regarded 
as  out  of  existence,  neither  is  the  injunction 
out  of  existence ;  it  still  remains  in  force,  and 
if  anything  is  to  be  done  incompatible  with 
the  order,  it  must  first  be  set  aside.  People 
ex  rel.  Wood  y.  Connolly,  2  Abb.  N.  S.  315. 
An  order,  when  made,  will  continue  in  force 
until  the  final  determination  of  the  action,  un- 
less the  defendant  obtain  its  dissolution ;  and 
where  the  plaintiffs  have  already  obtained 
an  order  enjoining  the  defendant  to  refrain 
from  collecting,  or  attempting  to  collect  cer- 
tain rents,  etc.,  and  also  requiring  him  to 
show  cause,  at  special  term,  wny  said  injunc- 
tion should  not  be  continued  until  the  final 
determination  of  the  action,  there  is  no  ne- 
cessity for  an  additional  order  continuing  the 
iniunction.  Kelly  y.  Jeroloman,  7  Rob.  158. 
Tne  same  pre-requisites  are  essential  to  the 
continuance  of  an  injunction,  as  to  the  issu- 
ing of  it ;  and  if  it  is  not  apparent  that  the 
plaintiffs  are  entitled  to  the  relief  demanded, 
no  order  of  continuance  will  be  granted. 
Hartt  y .  Harvey,  32  Barb.  55 ;  S.  C.  10  Abb. 
322;  19  How.  245. 

h.  Dismissal  of  complaint—Where 

a  temporary  injuction  has  been  granted,  but 
afterwards  the  complaint  is  dismissed,  the 
action  is  terminated  and  the  injunction  is  no 
longer  in  force.  Hoyt  v.  Carter,  7  How.  140. 
But,  if  an  appeal  is  taken  from  the  judgment 
dismissing  the  complaint,  the  plaintiff  may 
have  an  order  restraming  the  defendant  as  be- 
fore, until  the  decision  of  the  appeal,  id.  Dis- 
bro V.  Disbro,  37  How.  147.  Such  an  order 
restraining  the  defendants,  pending  an  appeal, 
is  a  new  it^unction,  and  demands  all  the  re- 
quisites of  an  original  injunction  in  regard  to 
the  undertaking  and  sureties ;  there  should  be 
a  new  and  sufficient  undertaking  with  reliable 
sureties.  Tovon  of  GuUford  y.  Cornell,  4 
Abb.  220. 

r.  Discontinuance  of  the  action.— 

The  effect  of  discontinuing  the  action  is  to 
render  the  injunction  inoperative,  and  if  the 
defendants  have  a  right  of  action  on  the  un- 
dertaking, it  cannot  be  determined  after  the  dis- 
continuance of  the  suit  iu  which  the  injunc- 
tion was  granted,  save  by  a  new  suit  to  re- 
cover their  damages,  Mope  y,  Acker,  7  Abb, 


308.  But  where  the  injunction  was  dissolved 
on  matter  of  a  bill  only,  the  defendant  was 
allowed  to  have  a  reference  to  ascertain  and 
report  what  damages  he  had  sustained  by  rea- 
son of  the  injunction.  Dunhn  y.  Lawrence,  1 
Barb.  447. 

d.  Removal  of  cause. — On  the  removal 
of  a  cause  f^om  a  State  court  to  the  United 
States  court,  an  injunction  ceases  to  operate 
so  far  as  the  power  of  the  State  court  is  con- 
cerned ;  but  to  provide  for  the  case  of  a  r^ 
manding  of  such  cause  to  the  State  court,  the 
order  granting  the  removal  may  contain  a 
clause  that  the  '*  order  of  removal  shall  not 
operate  of  itself  to  dissolve  the  injunction." 
Liddle  y.  Thatcher,  12  How.  294.  As  to 
when  the  cause  may  be  removed,  see  Smith  y. 
BtUler,  38  id.  192. 

e.  Jurisdiction,  Stay  of  proceedings. 

The  supreme  court  has  no  power  to  grant  an 
order  in  one  action  staying  proceedings  in  an- 
other action  pending  in  the  same  court.  SeheU 
v.  Erie  BaUtoay  Co.  35  How.  438 ;  S.  G.  51 
Barb.  368;  4  Abb.  N.  S.  287;  Hannan  y. 
Eemsen,  23  How.  174;  Bowers  v.  TaUmadge, 
16  id.  325 ;  Amdt  y.  WiUiams,  16  id.  244. 
"People  ex  rel.  Wood  y.  Draper,  24  Barb.  265 ; 
S.  0.  14  How.  233 ;  4  Abb.  333 ;  Huni  v. 
Farmers^  Loan  and  Trust  Co.  8  How.  416 ; 
Dederick  v.  Hoysradt,  4  id.  350 ;  S.  0.  3  Code 
R.  86.  Nor  in  another  court  having  full  juris- 
diction oyer  the  matter  in  litigation,  id.  Lift- 
chUd  y.  SmUh,  7  Rob.  306 ;  Grant  v.  Quick,  5 
Sandf.  612;  Minor  v.  Webb,  10  Abb.  284; 
Conover  v.  Jtfoyor,  etc,  of  New  York,  25  Barb. 
513 ;  S.  0.  5  Abb.  393 ;  BenneU  v.  Leroy,  14 
How.  178 ;  S.  C.  5  Abb.  55  and  156 ;  Winfidd 
v.  Bacon,  24  Barb.  155 .  Yet,  after  the  determir 
nation  of  the  action,  in  a  suit  brought  in  another 
court,  an  injunction  may  be  granted  to  prevent 
the  enforcement  of  the  judgment  on  the  ground 
of  fraud  in  obtaining  it.  Moser  y.  Pclhamus, 
4  Abb.  N.  S.  442.  The  supreme  court  of  this 
State  will  not  grant  an  injunction  in  an  action 
pending  in  the  United  States  court.  Mariposa 
Co,  V.  Garrison,  26  How.  448;  McKim  y. 
Vo&rhies,  7  Cranch,  279  (2  Curtis).  In  Chap- 
pell  v.  Potter,  11  How.  365,  it  was  said  that 
the  rule,  that  an  injunction  cannot  be  issued 
in  one  action  to  stay  proceedings  in  another 
action  in  the  same  court,  must  be  confined  to 
cases  where  the  whole  object  of  the  injanction 
would  be  accomplished  by  the  simple  ord^nr  to 
stay  proceedings. 

And  one  action  will  not  be  stayed  to  wait 
for  a  decision  in  another  action  in  another 
court.  Tarrant  v.  Quackenbos,  10  How.  2i4. 
Where  parties  are  contemplating  other  actions 
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in  regund  to  the  game  subject-matter,  thej 
may  be  restrained  from  commencing  such  suits 
in  order  to  prevent  a  multiplicity  of  suits. 
Minor  v.  Webb,  10  Abb.  284.  Also,  from  liti- 
gating suits  already  commenced.  New  York 
and  New  Haven  Railroad  Go.  ▼.  Schuyler,  8 
Abb.  239 ;  S.  C.  7  id.  41 ;  17  N.  Y.  (3  Smith), 
592;  38  Barb.  534;  Ckmw)er  y.  Mayor,  etc,  of 
New  York,  5  Abb.  393;  S.  C.  25  Barb.  513; 
Woodrufy.  Fisher,  17  id.  224. 

An  application  for  an  injunction,  which  has 
been  denied  in  another  court,  may  be  enter- 
tained, if  additional  facts  are  presented. 
Mayor,  eU.  of  New  York  v.  Conover,  6  Abb. 
252.  But  it  is  usually  improper  to  enjoin  the 
counsel  employed  in  an  action  instituted  to 
restrain  legal  proceedings.  lb. 

An  injunction  cannot  issue  from  a  court  in 
one  State  to  restrain  proceedings  in  a  court  in 
another  State.  Williams  v.  AyrauU,  31  Barb. 
364;  Field  v.  Holbrook,  3  Abb.  377,  383. 
But  where  the  court  has  jurisdiction  of  the 
peraon,  though  not  of  the  subject-matter,  it 
has  power  to  prohibit  such  individual  from 
commencing  a  suit  in  a  foreign  jurisdiction, 
id.  and  3  Abb.  20  Tn.) 

A  court  of  the  United  States  cannot  enjoin 
proceedings  pending  in  a  State  court.  litggs 
V.  WolcoU,  4  Cranch,  179. 

An  injunction  will  issue  from  the  supreme 
court  to  set  aside  proceedings  on  a  judgment 
obtained  in  a  justice's  court  where  such  in- 
ferior court  had  no  jurisdiction.  Cooper  v. 
Ball,  14  How.  295.  In  Ramsey  v.  Erie  Rail- 
way Co.  38  id.  193,  222 ;  S.  C.  7  Abb.  N.  S. 
156,  the  court  thought  that  in  order  to  prevent 
conflicts  in  decisions  and  orders  of  different 
judges,  in  regard  to  injunctions,  our  legisla- 
ture ought  to  adopt  the  law  of  the  United 
States  providing  that  "  no  injunction  shall  be 
granted  in  any  case,  without  reasonable  pre- 
vious notice  to  the  adverse  party  or  his  attor- 
ney, of  the  time  and  place  of  moving  for  the 
same. 

Where  the  same  parties  seek  remedies  in 
different  courts,  in  regard  to  the  same  subject- 
matter,  the  court  first  acquiring  jurisdiction 
should  retain  it,  and  the  other  court  should 
grant  an  order  staying  proceedings  in  its  own 
jurisdiction.  McCarmy  v.  Peaks,  9  Abb.  164; 
S.  D,  18  How.  138. 

/.  Order  against  public  oflacers.— 

See  Laws  of  1851,  ch.  488,  §§  1,  2.  During 
the  pendency  of  litigation,  in  regard  to  title 
to  an  office,  an  injunction  will  not  issue  to  re- 
strain the  incumbent  from  exercising  the  func- 
tions of  the  office ;  it  is  desirable  that  the 
duties  of  the  office  should  be  attended  to  by 
somebody,  whether  rightfully  in  or  not. 
People  ex  reL  Wood  v.  Draper,  14  How.  233 ; 
S.  G.  4  Abb.  333;  24  Barb.  265.  The  State 
courts  cannot  enjoin  officers  proceeding  under 
authority  of  the  legislature,  oecause  the  law 
authorizing  such  proceedings  is  considered 
unconstitutional  (unless  so  as  to  try  the  con- 
stitutionality of  the  law).  Thompson  v.  Com- 
missioners of  the  Canal  Fund,  2  Abb.  248. 
And  see  Blake  v.  City  of  Brooklyn,  26  Barb. 
301;  Mace  v.  Trustees  of  Newburgh,  15  How. 


161 ;  Gillespie  v.  Broas,  23  Barb.  370 ;  Phoenix 
V.  Commissioners  of  Emigration,  12  How.  1 ; 
S.  C.  1  Abb.  466 ;  Bouton  v.  City  of  Brooklyn, 
15  Barb.  375;  Leigh  v.  Westervelt,  2  Duer, 
618.  But  an  officer  with  a  warrant  to  collect 
taxes  will  be  enjoined  from  proceeding  in  a 
certain  way  to  collect  such  taxes,  where  the 
mode  of  proceeding  would  be  highly  injurious 
to  the  owners  of  the  property.  Fuller  y.  Al- 
len, 7  Abb.  .12 ;  and  in  Hartwell  v.  Armstrong, 
19  Barb.  166,  it  was  intimated  that  if  the 
officers  were  acting  in  violation  of  the  mani- 
fest intent  of  the  statute,  or  in  bad  faith,  an 
injunction  might  issue ;  but  in  this  case  the 
court  tried  the  constitutionality  of  the  law 
authorizing  the  proceedings  sought  to  be  re- 
strained by  injunction. 

Where  an  injunction,  issued  against  public 
officers  had  been  dissolved,  and  an  action  for 
damages  arising  from  the  injunction  had  been 
instituted,  counsel  fees  were  not  allowed  to 
the  officers,  it  appearing  that  such  fees  had 
been  paid  by  the  municipal  corporation  which 
the  officers  represented.  Fitzpatrick  v.  Flagg, 
12  Abb.  189. 

An  injunction  will  not  lie  to  restrain  a  per- 
son from  taking  his  seat  and  acting  as  alder 
man,  etc.  Lewis  v.  Oliver,  4  Abb.  121. 

g.  Order  against  municipal  corpo 

rations. — If  a  corporation  is  about  to  do 
acts  in  clear  violation  of  law,  or  which  are  a 
clear  misuser  or  abuser  of  its  corporate  pow- 
ers, an  injunction  may  issue  restraining  such 
proceedings.  People  v.  Mayor,  etc.  oj  New 
York,  32  Barb.  102. 

A  municipal  corporation  may  be  restrained 
by  an  injunction  order  fVom  entering  upon  and 
taking  possession  of  land  under  an  ordinance 
of  the  common  council,  if  it  is  found  that  such 
ordinance  is  invalid.  Baldunn  v.  City  of  Buf- 
falo, 29  Barb.  396;  S.  C.  AffM,  35  N.  Y.  (8 
Tiff.),  375;  31  How.  641  (n.)  And,  see 
Whitney  v.  Mayor,  etc,  of  New  York,  28 
Barb.  233. 

An  injunction  to  restrain  any  le^slative 
branch  of  a  municipal  corporation  from  legis- 
lating in  any  manner  whatever  cannot  be 
issued ;  but  an  injunction  order  preventing 
the  results  of  such  legislation,  when  it  is 
clearly  illegal,  and  restraining  the  carrying 
out  of  measures  manifestly  in  violation  of  law, 
may  be  granted.  People  v.  Mayor,  etc.  of  N.  Y. 
9  Abb.  253 ;  S.  C.  19  How.  155  ;  S.  C.  again, 
32  Barb.  35  ;  10  Abb.  144 ;  MUhau  v.  Sharp, 
28  Barb.  228 ;  S.  0.  7  Abb.  220 ;  Aff'g  S.  0. 
17  Barb.  435 ;  9  How.  102;  S.  0.  Aff'd,  13 
Smith,  611 ;  Stuyvesant  v.  Pear  sail,  15  Barb. 
244.  And,  see  Cleveland  Fire  Alarm  Co.  v. 
Metropolitan  Fire  Commissioners,  7  Abb.  N. 
S.  49 ;  S.  0.  55  Barb.  288 ;  Morgan  v.  Quack- 
enbush,  22  Barb.  72;  Mace  v.  Trustees  of 
Newburgh,  15  How.  161. 

An  injunction  will  issue  to  restrain  a  muni- 
cipal corporation  from  an  illegal  appropriation 
of  public  funds.  Roberts  v.  Mayor,  etc.  of 
New  York,  5  Abb.  41 ;  De  Baun  v.  Mayor, 
etc.  of  New  York,  16  Barb.  392.  And  see 
Reynolds  v.  Mayor,  etc.  of  Albany,  8  Barb. 
597. 
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Anf^MB  to  injimetkms  in  case  of  eontncto 
by  the  city,  see  further,  Greaion  t.  OriffiHj  4 
Abb.  N.  S.  310;  Dolan  ▼.  MayoTy  etc.  of  New 
Tork^  id.  397 ;  PuUmany,  Mayor,  etc.  of  New 
York.  2  id.  29;  S.  0.  49  Barb.  57;  S.  0. 
Bey'd,  54  id.  169. 

h.  Appeal. — ^An  injunction  order  remains 
in  force  pending  an  appeal  from  it.  Stone  t. 
Carlan,  3  Code  B.  103.  And,  notwithstand- 
ing the  appeal,  an  attachment  will  issue  pun- 
ishing the  party  enjoined  for  a  yiolation  of 
the  order,  id.  On  an  i^>peal  from  an  order 
granting  an  attachment  for  disobedience  of  an 
injunction,  where  the  party  enjoined  had  no- 
tice of  the  motion  on  which  the  iiyunction 


order  was  granted,  the  appellate  oourt  will 
not  review  we  propriety  of  issuing  the  injunc- 
tion in  the  first  instance.  Orimm  ▼.  Grimm,  1 
£.  D.  Smith,  190. 

An  order  of  the  general  term,  revering  an 
order  of  the  special  term,  adjudging  a  party 
guilty  <^  contempt  in  disobeying  an  injunction 
<Mrder  and  punishing  him  for  such  yidation,  is 
not  appealable  to  the  court  of  appeals.  Batter^ 
man  v.  Finn,  40  N.  Y.  (1  Hand),  340;  S.  G. 
below,  32  How.  501.  The  order  would, 
probably,  have  been  sjppealable  had  it  affirmed 
the  order  punishing  for  contempt,  for  then  a 
substantial  right  of  the  defendants  wpuld  have 
been  effected.  lb. 


§  2SiO.  [193.]  At  wJtat  time  it  may  be  granted. 

The  injunction  may  be  granted  at  the  time  of  commencing  the  action, 
or  at  any  time  afterwards,  before  judgment,  upon  its  appearing  satisfacto- 
rily to  the  court  or  judge,  by  the  affidavit  of  the  plaintiff,  or  of  any  otbei 
person,  that  sufficient  grounds  exist  therefor.  A  copy  of  the  affidavit  mus^ 
be  served  with  the  injunction. 


a.  Time  when  the  order  will  issue. 

It  is  not  necessary  that  a  formal  complaint 
should  precede  or  accompany  .the  injunction ; 
and  where  the  summons  was  served  and  the  ac- 
tion commenced  at  the  same  time  with  the  gran- 
ting or  serving  of  the  order,  the  affidavits  being 
8p|Bcient,  held,  that  the  order  was  sustainable. 
MatHce  V.  Gifford,  16  Abb.  246 ;  Morgan  v. 
Ouackmbush,  22  Barb.  72.  This  (220)  sec- 
tion is  the  controlling  section  on  the  subject  of 
time,  16  Abb.  248.  As  the  injunction  majr  is- 
sue '*  at  the  time  of  commencing  "  the  action, 
and  as  the  action  is  commenced  •*  by  the  serv- 
ice of  a  summons,*'  it  will  be  regular  to  serve 
the  order  contemporaneously  with  the  sum- 
mons. LeffingweU  v.  Chave,  19  How.  54;  S.  0. 
10  Abb.  472;  5  Bosw.  703. 

And  the  order  may  be  previously  drawn 
and  signed  by  the  judge  as  a  matter  of  course, 
preparatory  to  sucli  contemporaneous  service, 
id.  But  where  the  order  is  made  on  affida- 
vits alone,  and  no  complaint  is  afterwards 
filed  or  relief  in  any  war  demanded  subse- 
quently, the  injunction  will  not  be  sustained. 
Feople  ex  rel.  Mayor,  etc.  of  New  York  v. 
Judges  of  New  York  Common  Pleas,  3  Abb. 
181. 

h.  After  the  complaint  has  been  demurred 
to  on  the  ground  of  insufficiency,  and  the  de- 
murrer sustained,  it  can  no  longer  be  used  as 
a  basis  for  moving  for  an  injunction.  Mowbray 
V.  Lawrence,  14  Abb.  160. 

c.  After  an  injunction  has  been  denied  on 
certain  papers  by  one  court,  it  is  wrong  to  ap- 
ply to  another  court  for  the  order  on  the  same 
affidavits  or  on  the  same  facts.  Mayor,  etc.  of 
New  York  v.  Conover,  5  Abb.  252 ;  Harrina- 
ton  V.  American  Life  Insurance  Co.  1  Barb. 
244.  But  where  new  facts  come  to  light,  the 
additional  affidavits  will  make  such  another 
application  allowable.  Mayor,  etc.  of  New 
York  V.  Conover,  5  Abb.  253. 


d.  Complaint  as  affidavit.— A  com 

plaint  verified  positively  and  not  on  informa- 
tion and  belief,  is  an  affidavit  within  the  mean- 
ing of  the  Code,  upon  which  to  obtain  an  in- 
junction. Ramsey  v.  Erie  Eailway  Co.  7  Abb. 
N.  S.  156,  187 ;  S.  C.  38  How.  193 ;  Becker 
V.  Mayor,  etc:  of  New  York.  18  Abb.  369 ;  S. 
C.  28  How.  211 ;  Bostwick  v.  Elton,  25  id.  362; 
Leoy  V.  Ely,  15  id.  395 ;  S.  C.  6  Abb.  89, 
sub  nom.  Long  v.  Ley;  Badger  v.  Wagstaff, 
11  How.  562 ;  Woodruf  v.  Fisher,  17  Barb. 
224 ;  Penfield  v.  White,  8  How.  87 ;  Minor 
V.  rcrry,  1  Code  R.  N.  S.  384 ;  S.  C.  6  How. 
208;  Smith  v.  Beno,  id.  124;  S.  0.  1  Code  R. 
N.  S.  137,  sub  nom.  Smilth  v.  Austin,  id.  405  ; 
Jones  V.  Atterbury,  id.  87 ;  Schoohmaker  v. 
Beformed  Protestant  Dutch  Church,  5  How. 
265;  Krom  v.  Hogan,  4  id.  225;  S.  C.  2 
Code  R.  144 ;  Boome  v.  WOfb,  3  How.  327 ; 
S.  C.  1  Code  R.  114;  Benson  y.Fash,  id.  50; 
S.  C.  6  N.  T.  Leg.  Obs.  390;  contra,  MOlikeH 
V.  Cary,  5  How.  272. 

e.  Requisites  of  the  affidavit.— The 

material  &cts  stated  in  the  affidavit  must  be 
sworn  to  positively — not  **upon  information 
and  belief;"  this  is  the  rule.  Ptdgeon  v. 
Oatman,  3  Rob.  706 ;  Livingston  v.  Bank  of 
-New  York,  26  Barb; 304;  Crockery.  Baker, 
3  Abb.  182;  Bateau  v.  Bernard,  12  How. 
464;  Pomeroy  v.  Hindmarsh,  5  id.  437; 
Boome  v.  Webb,  3  id.  327;  S.  C.  1  R.  114; 
Bank  of  Orleans  v  .Skinner,  9  Paige,  Ch.  R. 
305 ;  Campbell  v.  Morrison,  7  id.  157.  If  the 
facts  are  stated  on  information  and  belief  by  a 
party,  they  must  be  sworn  to  positively  by  the 
person  from  whom  such  information  was  ob- 
tained. Bank  of  Orleans  v.  Skinner,  9  Paige, 
305 ;  CampbeU  v.  Morrison,  7  id.  157.  Where 
any  facts  are  stated  on  information  and  be- 
lief, the  sources  of  the  information  must  be 
distinctly  pointed  out.  People  v.  Mayor,  etc. 
of  New  York,  9  Abb.  253. 
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/  Belation  of  affidavit  to  the  ooxn- 

X>lai2lt. — Where,  in  an  action  already  eom- 
naenced,  the  plaintiff  moves  on  affidavits  for  a 
temporary  injunction,  those  affidavits  do  not 
mdd  materially  to  the  causes  of  action  con- 
tained in  the  complaint,  although  they  con- 
tain facts  not  embraced  in  the  complaint. 
JfewUir.  Lang  Island  JR.  IL  Co.  13  Barb.  646, 
654. 

g.  Serrioe  of  copy  affidavit.— A  copy 


of  the  papers  upon  which  the  injunction  is 
granted  must  always  be  served  with  the  order, 
otherwise  the  service  of  the  injunction  will  be 
set  aside  as  irregular.  Penfield  v.  White,  8 
How.  87.  The  affidavits  and  papers  upon 
which  the  injunction  is  granted,  should  be 
legible,  else  the  order  will  be  of  no  avail ;  il- 
legibility ahne  will  be  sufficient  to  dissolve 
the  injunction.  Monsix,  J.,  in  Johnson  r 
Casey,  28  How.  492 ;  S.  G.  3  Rob.  710. 


§  /i31,  [194.]  (Am'dl849.)  JSfotice^  when  required;  temporary  injunction. 

An  injunction  shall  not  be  allowed,  after  the  defendant  shall  have  an- 
swered, unless  upon  notice,  or  upon  an  order  to  show  cause ;  but  in  such 
case  the  defendant  may  be  restrained,  until  the  decision  of  the  court  or 
]udge  granting  or  refusing  the  injunction. 


\  /2^2«  [195.]  (Am'd  184 ).)  Security  upon  injunction  ;  damages,  how 
ascei'tazned. 

Where  no  provision  is  made  by  statute  as  to  security  upon  an  injunction, 
the  court  or  judge  shall  require  a  written  undertaking  on  the  part  of  the 
plaintiff,  with  or  without  sureties,  to  the  effect  that  the  plaintiff  will  pay  to 
the  party  enjoined  such  damages,  not  exceeding  an  amount  to  be  specified, 
as  he  may  sustain  by  reason  of  the  injunction,  if  the  court  shall  finally  de- 
cide that  the  plaintiff  was  not  entitled  thereto.  The  damages  may  be  ascer« 
tuned  by  a  reference,  or  otherwise,  as  the  court  shall  direct. 

I.   SECUKmr  TTPON  iNJUNOnON, 


a.  Form  of  security.— The  Code  pre- 
scribes no  particular  form  of  security,  and 
where  it  was  a  written  undertaking,  under 
seal  and  in  the  form  of  a  penal  bond,  with 
sureties  "  to  the  effect  that  the  plaintiff  will 
pay  such  damages,  not  exceeding  the  amount 
speoified  **  as  the  defendant  might  sustain  by 
reason  of  the  injunction,  it  was  Aeld  sufficient. 
Episcopal  Church  of  St,  Peter  y.  Varian,  28 
Barb.  o44.  A  substantial  conformity  to  the 
requirements  of  the  Code  is  sufficient ;  where 
the  undertaking  was,  that  the  sureties  would 
pay  to  the  defendants  such  damages  as  they 
tuiffht  sustain  by  reason  of  the  injunction,  if 
"this  court  should"  finally  decide  that  the 
plaintiff  was  not  entitled  thereto,  the  sureties 
were  hdd  liable  to  the  same  extent  as  if  the 
undertaking  had  read,  if  ''the  court  shall" 
finally'  decide,  etc.,  in  exact  conformity  to  the 
wording  of  the  statute.  Town  of  Guilford  v. 
Cornell,  4  Abb.  220. 

h.  Surety. — B^  analogy,  it  would  seem 
that  one  surety  might  be  sufficient,  as  far  as 
the  validity  of  the  undertaking  is  concerned. 
See  WardY.  Whitney,  8  N.  Y.  (4  Seld.), 
442,  446,  where  an  attachment  bond,  given 
in  pursuance  of  a  statutory  requirement,  with 
the  word  ''sureties"  used  in  the  same  con- 
nection as  in  this  section,  was.  held  valid,  al- 
though there  was  but  one  surety.  See,  also, 
Mitchell  V.  Thorp,  5  Wend.  287 ;  Johnson  v. 
Lasene,  2  Ld:  Raymond,  1459.    Such,  also. 


seems  to  be  the  import  of  the  opinion  of 
WooDBUFF,  J.,  in  LeffingweU  t.  Chave,  19 
How.  54;  S.O.  10  Abb.  472;  5  Bosw.  704. 
The  plaintiff  himself  need  not  execute  or  join 
in  the  undertaking,  id.  An  agent  or  attorney 
may  be  a  security,  id. ;  Byckman  v.  Coleman, 
*13  Abb.  398 ;  and  see  Micktethtoaiite  y*  Rhodes, 
4  Sandf.  Gh.  Rep.  434 ;  CrcUg  v.  ScoU,  1  Wend. 
35.  But  Rule  8  prohibits  attorneys  from 
being  sureties.  If  any  of  the  sureties  become 
insolvent,  it  is  a  matter  of  judicial  discretion 
whether  or  not  fresh  security  may  be  exacted. 
WUleit  V.  Stringer,  15  How.  310 ;  S.  C.  6 
Duer,  686. 

c.  Filine. — The  undertaking  should  be 
filed  withthe  clerk  unless  the  court  expressly 
provides  for  a  different  disposition  thereof. 
Sup.  Ct.  Rule  5 ;  §  423,  post  In  Johnson  v. 
Casey,  28  How.  492;  S.  0.  3  Rob.  710,  one 
of  the  grounds  for  dissolving  the  injunction 
was,  that  the  papere  had  not  been  filed 
according  to  the  rules  of  the  court,  new 
Rule  5 ;  and  in  LeffingweU  v.  Chave,  19  How. 
54,  60;  S.  C.  10  Abb.  472;  6  Bosw.  704,  the 
court  said  that  such  an  omission  alone  might 
be  sufficient  to  vacate  the  order.  But  where 
the  omission  is  through  inadvertance,  and  the 
papers  are  filed  as  soon  as  the  notice  of  mo- 
tion to  vacate  is  received  by  plaintiff,  the 
court  may  relieve  him  from  the  consequences 
of  such  omission,  id. ;  yet  the  costs  of  the  de- 
fendant, in  making  the  motion^  should  be  put 
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upon  the  plaintiff,  id. ;  (yikmneU  t.  McMwm^ 
3  Abb.  391. 

d.  Provision  for  reference.— -Under 

the  Code  no  provision  for  reference  is  required 
to  be  inserted  in  the  undertaking.  Higgins  t. 
Allen^  6  How.  30.  See  div.  II.  note  a,  this 
section,  post, 

e.  Undertaking  by  corporations.— 

Where  an  officer  of  a  corporation  signs  his 
official  name  to  a  bond  or  undertaking,  de- 
signed to  be  a  corporate  act,  and  for  corpor- 
ate purposes,  in  pursuance  of  resolutions  of 
its  directors  or  trustees,  it  is  the  undertaking 
of  the  corporation  and  not  of  the  officer  indi- 
vidually. Episcopal  Church  of  St.  Peter  in  the 
town  of  Westchester  v.  Varian,  28  Barb.  644. 

/.  Adequacy  of  the  security.— Where 

the  security  given  on  the  granting  of  the  in- 
junction is  too  small  to  compensate  the  de- 
fendant for  damages  that  mi^t  be  sustained 
by  reason  of  its  continuance,  it  will  be  ground 
for  dissolving  the  injunction  unless  the  secu- 
rity is  increased.  i2ycA:man  v. Coleman,  21  How. 


404.  See  Cayuga  Bridge  Co,  v.  Magie,  9 
Paige,  116.  The  parties  interested  may  at 
any  time  apply  to  the  court  to  have  the  secu- 
ritv  given  by  a  receiver  increased.  Angell  v. 
Silshury,  19  How.  48.  But  on  the  appoint- 
ment of  a  receiver,  it  will  not  be  su^cient 
ground  to  dissolve  the  injunction,  that  the 
receiver  has  not  given  security  sufficient  to 
take  possession  of  the  property,  when  such 
possession  is  not  sought^  lb. 

g-  Defects. — Where  there  is  a  defect  in 
the  undertaking  it  will  not  usually  be  a  ground 
for  dissolving  the  injunction.  Williams -9.  Hall, 
1  Bland.  194. 

h.  Scope  of  the  iindertaking.~The 

undertaking  is  for  the  benefit  of  all  the  defend- 
knts  that  are  enjoined,  whether  served  or  not 
Cumberland  Coal  ^  Iron  Co,  v.  JSoffmar. 
Steam  Coal  Co.  39  Barb.  16;  S.  C.  15  Abb 
78.  And  although  a  defendant  is  not  served 
if  he  obeys  the  order  he  will  be  allowed  dam 
ages.  Id. 


II.  Damages. 


a.  Order  of  reference.— A  reference  to 

ascertain  damages  may  be  had,  although  there 
is  no  provision  or  consent  to  that  effect  in  the 
undertaking.  Higgins  v.  Allen,  6  How.  30. 
Under  the  practice  of  the  old  court  of  chan- 
cery it  was  otherwise.  Garde  v.  Sheldon,  3 
Barb.  232.  A  reference  may  be  ordered  after 
final  judgment  dismissing  the  complaint.  Me- 
tliodist  Churches  of  New  York  v.  Barker,  18 
N.  Y,  (4  Smith),  463.  A  reference  ordered 
before  judgment  to  ascertain  damages  sustain- 
ed by  reason  of  the  injunction,  and  to  be 
recovered  upon  the  undertaking  or  security, 
would  be  premature,  id.  Shearman  v.  New 
York  Central  MUls,  11  How.  269.  Before  the 
right  to  claim  an  assessment  of  damages  can 
be  asserted  the  following  conditions  must  con- 
cur: 1.  The  "court"  must  decide  that  the 
plaintiff  was  not  entitled  to  the  order.  2. 
This  must  be  a  final  decision,  that  is,  made  at 
the  termination  of  the  cause  by  a  decree  or 
judgment  therein,  or  by  the  voluntary  discon- 
tinuance of  the  suit ;  and  3.  The  decision  or 
adjudication  must  be,  that  the  plaintiff  *' was 
not,"  that  is,  was  not  at  the  time  he  applied 
for  and  obtained  the  injunction,  entitled  there- 
to ;  and  where  a  party  voluntarily  withdraws 
his  injunction,  during  the  progress  of  the  suit, 
the  defendants  are  not  entitled  to  an  order  of 
reference,  none  of  the  above  conditions  being 
fulfilled,  id.  Where  a  cause  was  referred  for 
hearing  and  decision,  but  no  judgment  had 
been  entered  on  the  report,  the  defendant 
moved  for  an  order  of  reference,  to  ascertain 
the  damages  sustained  by  him  by  reason  of 
an  injunction  granted  during  the  pendency  of 
the  action  and  subsequently  dissolved,  it  was 
held,  that  the  motion  for  a  reference  to  ascer- 
tain such  domages  must  l)e  deferred  until  the 
report  of  the  referee  in  the  suit  had  been  made 
n  jiidirnicMit  of  the  court.  Weeks  v.  Southtmck, 
12  J  low.   170.     Where   the   plaintiff^  by  his 


own  motion,  has  an  order  of  injunetion  va- 
cated, and  subsequently  obtains  an  order  of 
discontinuance,  held,  that  the  first  order 
showed  that  the  injunction  was  not  deemed 
maintainable,  and  the  second  order  taken  in 
connection  with  the  first,  was  a  final  decision 
that  the  plaintiff  was  not  entitled  to  the  in- 
junction; and  that  an  order  of  reference 
might  be  granted  to  ascertain  the  defendant's 
damages.  Pacific  Mail  Steamship  Co.  v.  Leu- 
ling,  7  Abb.  N.  S.  37.  And  it  is  not  neces- 
sary for  the  defendants  to  enter  judgment  of 
discontinuance  and  for  costs  before  moving  for 
the  order  of  reference ;  the  order  of  discon 
Hnuance  is  a  sufficient  pre-requisite.  id.  Car 
penter  v.  Wright,  4  Bosw.  655.  And  see 
Hope  V.  Acker,  7  Abb.  308 ;  Coates  v.  CoaUs, 
1  Duer,  664;  Hoyt  v.  Carter,  7  How.  140; 
Dunkin  v.  Lawrence,  1  Barb.  447. 

b.  Costs  and  counsel  fees.— Costs  and 

expenses  of  the  reference  to  ascertain  the  dam- 
ages will  be  included.  Taacks  v.  Schmidt,  18 
Abb.  307,  334.  But  the  usual  undertaking 
does  not  allow  as  damages,  charges  in  the  suit 
and  general  counsel  fees  and  allowances,  id. 
The  defendant  can  claim  only  such  counsel 
fees  as  arc  incurred  in  moving  or  preparing  to 
move  to  dissolve  the  injunction.  Childs  v.  Ly- 
ons, 3  Rob.  704;  Strong  v.  De  Forest,  15 
Abb.  427 ;  Fitepahick  v.  Flagg,  12  Abb.  189 ; 
Coates  V.  Coates,  1  Duer,  664.  B|ut  the  bond 
may  be  made  so  broad^as  to  include  counsel 
fees.  Corcoran  v.  Judson,  24  N.  Y.  (10  Smith), 
106 ;  Wilde  v.  Joel,  15  How.  320.  Costs  and 
counsel  fees  on  a  motion  to  dissolve  an  injunc- 
tion will  not  be  allowed  unless  the  motion 
proves  successful,  although  the  injunction  may 
afterwards  be  dissolved.  Costs  of  successful 
efforts  to  dissolve  will  be  allowed ;  costs  of  un* 
successful  efforts  will  not  be  allowed  as  dam 
ages.  Childs  v.  Lyons,  3  Rob.  704.  See  Ed 
wards  v.  Bodine,  4  Edw.  Ch.  R.  292. 
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Where  tm  injunetion  wms  dissolTed  by  a  de- 
cision of  the  general  term,  aiid  the  plaintiffs 
appealed  to  the  court  of  appeals,  which  court 
affirmed  the  judgment  of  the  general  term, 
field,  that  counsel  fees  of  the  defendant  on  the 
appeal  could  not  be  included  in  the  damages 
sustained  by  reason  of  the  injunction.  Town 
of  Guildford  ▼.  ComeUy  4  Abb.  220. 

c.  Measure  of  damages.— Where  the 

reference  has  been  ordered,  it  is  the  duty  of 
the  defendants  to  come  forward  and  establish 
by  evidence,  that  damages  have  been  sustained 
by  the  injunction,  and  the  amount  of  such 
damages,  otherwise  the  referee  will  be  justified 
in  finding  <<  no  damages."  Dwight  y.  North- 
ern Indiana  JR.  B.  Co,  54  Barb.  271.  Where 
an  injunction  was  obtained  restraining  the  de- 
fendant from  taking  or  using  certain  property, 
and  while  the  order  was  in  force,  the  plaintiff 
carried  away  and  appropriated  such  property ; 
on  the  dissolution  of  the  injunction,  it  was 
held,  that  the  measure  of  damages  sustained 
by  reason  of  the  injunction  order  was  the 
value  of  the  property  so  converted.  Bairion  v. 


Fi8k,  30  N.  Y.  (3  Tiff.),  166.  See  Bennett  v. 
BitHiTH,  20  N.  Y.  (6  Smith),  99 ;  Wilde  v.  Joel 
15  How.  320. 

d.  Attachzzient. — Although  the  defend- 
ant's damages  have  been  assessed  on  a  refer- 
ence, the  court  cannot  order  the  plaintiff  to 
pa^  the  damages  so  found,  where  he  did  not 
jom  in  the  undertaking ;  and  if  he  refhses  to 
obey  the  order  of  the  court,  it  will  not  be 
enforced  by  attachment.  Patterson  v.  Bloomer, 
9  Abb.  N.  S.  27;  Rev'g  S.  C.  38  How.  280; 
S.  G.  7  Abb.  N.  S.  376;  37  How.  450;  and  6 
Abb.  N.  S.  447. 

«.  Effect  of  waait  of  jurisdiction.— 

Inasmuch  as  it  is  the  duty  of  the  defendant 
to  obey  the  injunction  when  he  knows  it  baa 
been  ^pranted,  the  &ct  that  the  court  has  not 
jurisdiction  over  the  subject-matter  of  the 
action  will  not  excuse  the  plaintifik  and 
their  sureties  from  the  payment  of  damages 
sustained  by  reason  of  the  injunction.  Cum- 
berland Coal  and  Iron  Co.  v.  Moffman  Steam 
Coal  Co.  15  Abb.  76;  S.  0.  ^9  Barb.  16 ;  and 
see  King  y.  Poole,  36  Barb.  242. 


HI  Miscellaneous. 


a.  Statute  provisions— order  after 

Jndgment.— The  Revised  Statutes  (2  R.  S. 
1897190,  §§  141  to  149),  providing  for  giving 
security  on  staying  proceedings  after  judg- 
ment, have  not  b^n  altered  by  the  Code. 
Cook  V.  Dickerson,  2  Sandf.  691.  When  the 
complaint  prayed  for  an  injunction  to  stay 
proceedings  on  a  judgment,  and  it  was  allowed 
on  the  execution  of  a  security  by  the  plaintiff, 
in  the  form  of  an  undertakmg,  as  prescribed 
by  the  Code,  held,  that  the  security  ought  to 
have  been  given  in  accordance  with  the  terms 
of  the  Revised  Statutes,  id.  See,  alsd,  (Tee  v. 
Southtoorth,  10  Paige,  297 ;  Dickey  v.  Craig, 
5  id.  283. 

Where  a  judgment  creditor  of  a  corpora- 
tion, whose  judgment  has  been  returned  un- 
satisfied, commences  an  action  against  the  cor- 
poration, its  officers  and  other  persons,  praying 
lor  the  appointment  of  a  receiver  and  judg- 
ment of  dissolution  against  the  corporation, 
held,  that  the  plaintiff  was  not  bound,  in  order 
to  be  entitled  to  the  injunction,  to  give  bond 
or  make  the  deposit  specified  in  2  Rev.  Stat. 
189,  190,  §§  141,  146.  The  case  came  under 
2  Rev.  SUt.  466.  Hutchinson  v.  New  York 
Central  Mills,  2  Abb.  394. 

b.  Decisioiis  in  the  superior  court. 

It  has  been  the  practice  in  this  court,  on 
granting  an  injunction^  to  exact  the  following 
conditions:  "1.  That  the  undertaking  required 
on  making  the  order  should  be  approved  and 
filed  with  'th9  clerk.  2.  That  an  undertaking 
be  given  on  a  temporary  injunction  in  connec- 
tion with  an  order  to  show  cause.  3.  That 
the  plaintiff's  own  undertaking,  if  received, 
must  be  on  adequate  iustiflcation.  4.  That  a 
surety,  if  demanded,  be  required  to  justify  in 
like  manner.  5.  That  a  non-resident  plahitiff 
must  present  a  resident  surety."  Sheldon  v. 
AUerton,  1  Sandf.  700;  S.  G.  1  Code  R.  93. 
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c.  Liabilities  and  privileges  of  sure- 
ties.— In  Patterson  v.  Bloomer,  37  How.  450; 
S.  C.  6  Abb.  N.  S.  447,  the  court,  Ingraham, 
J.,  was  of  the  opinion  that,  so  far  as  the 
sureties  are  liable,  a  judgment  against  them 

would  not  be  regular  until  an  action  was  com- 
menced and  summons  served,  or  at  least  until 
notice  had  been  given  to  them  of  the  hearing 
before  the  referee.  But  this  case  was  reversed 
in  9  Abb.  N.  S.  27.  And  see  Fitepatrick  v. 
Flagg,  12  Abb.  189,  and  WUlett  v.  Scovil,  4 
id.  405,  where  the  judgment  of  the  general 
term  dissolved  an  injunction,  and  the  plaintiff' 
appealed  to  the  court  pf  appeals,  and  an  order 
was  obtained  continuing  the  injunction  during 
the  pendency  of  the  appeal,  and  the  judgment 
of  the  general  term  was  affirmed.  Meld,  that 
the  sureties  were  not  liable  upon  the  ui)der- 
taking  for  the  damages  sustained  by  such  con- 
tinuance of  the  injunction.  Town  of  Guilford 
V.  Cornell,  4  id.  220.  Where  the  undertaking 
provides  for  a  reference  to  ascertain  the  dam- 
aces,  the  sureties  may  or  may  not  have  notice 
of  the  reference,  in  the  discretion  of  the  court. 
Methodist  Churches  of  New  York  v.  Barker, 
18  N.  Y.  (4  Smith),  463,  466. 

d.  Confirmation   of  the  rexx^rt.-- 

Where  the  report  of  the  referee  does  not  con- 
form to  the  order  of  reference,  as  where  he 
reports  the  facts,  but  not  the  damages  sus- 
tamed  by  reason  of  the  injunction,  the  report 
will  not  be  confirmed.  Tadks  v.  Schmidt,  19 
How.  413.  Where  a  report  is  required  for 
the  purpose  of  enabling  the  court  to  make 
some  decree  or  discretionary  order  thereon,  it 
requires  confirmation ;  and  a  report  of  a  ref- 
eree to  ascertain  damages  sustained  by  reason, 
of  an  injunction  must  be  confirmed  before  the 
court  will  entertam  an  application  for  prose- 
cuting the  bond.  Griffing  v.  Slate,  5  id. 
205;  S.  C.  3  Code  £.  213.    For  the  differ 
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ent  methods  of  oonfirming  reports,  see  id. ; 
and  for  fona  of  order  by  the  court,  see  Sk^mg 
V.  De  Forest,  15  Abb.  427;  TTOMy.  8eava, 
4  Abb.  405. 

Where  a  referee's  report  fixed  the  damages 
sustained  by  reason  of  an  injunction  at  a  sum 
to  be  ascertained  in  another  action,  hetd,  that 
the  report  could  not  be  confirmed  until  the 
determination  of  the  other  action  referred  to. 
Taaeks  t.  Schmidt,  18  Abb.  307,  334. 

e.  Action  on  the  bond.^)n  an  order 
confirming  a  report  of  a  referee  fixing  the 
amount  of  damages,  and  deciding  that  the  de- 
fendant is  entitled  to  recover  the  same  of 
plainUff,  it  is  wrong  to  enter  up  judgment 
against  the  plaintiff  and  his  sureties.  There 
are  two  ways  of  enforcing  the  bond^  one  by  ac- 
tion on  the  undertaking,  and  the  other  by  ap- 
plying to  the  court  for  an  order  directing  the 
payment  of  the  money  assessed  by  the  referee. 
FatUrwn  v.  Bloomer,  21  How.  450 ;  S.  0.  6 
Abb.  N.  S.  447.  This  case  was  roTorsed  in 
9  Ab¥.  N.  8.  27.'  See,  also,  Wiide  ▼.  Joel,  15 
How.  320, 327.  Under  the  chancery  practice, 
a  refei-enoe  would  not  be  ordered  unless  the 


bond  contained  a  proTist<m  to  that  effect,  and 
the  only  remedy  in  snch  a  case  was  action  on 
the  bond  after  leave  of  the  court  obtained. 
Higgms  t.  AUem,  6  id.  30.  See  New  York 
Central  Inmrance  Co.  v.  Se^ord,  10  id.  344. 
And  under  the  Code,  court  leave  to  prosecute 
the  bond  is  necessary.  WUde  v.  Jod,  15  id. 
320;  S.  C.  6  Duer,  671;  OHffmg  v.  Slate,  5 
How.  205 ;  S.  C.  3  Code  R.  215.  A  reference 
and  report  upon  the  damages  sustained  by 
reason  of  the  injunction,  and  a  confirmation 
thereof  by  the  court,  are  conclusive  upon  the 
sureties  in  the  undertaking  in  an  action  against 
them.  Methodist  Churches  of  New  York  v. 
Barker,  18  N.  Y.  (4  Smith),  463. 

/.  Payment  enforced  by  attach- 
ment.— After  the  assessment  of  damages  by 
a  reCaree,  if  the  plaintiff  refuses  to  pay  the 
amount  so  assesMd,  the  court  may  enforce 
payment  thereof  by  attachment.  Patterson  v. 
Bloomer,  7  Abb.  N.  S.  376 ;  S.  G.  38  How.  280. 
This  case  was  reversed  in  9  Abb.  N.  S.  27, 
because  the  undertaking  was  not  signed  by 
the  person  sought  to  be  attached. 


§  ^23.  [196. J  (Am'd  1849.)  Order  to  show  cause  why  injunction  should 
not  be  granted. 

If  the  couri  or  judge  deem  it  proper  that  the  defendant,  or  any  of  sev- 
eral defendants,  should  be  heard  before  granting  the  injunction, .  an  order 
may  be  made  requiring  cause  to  be  shown,  at  a  specified  time  and  place, 
why  the  injunction  should  not  be  granted  ]  and  the  defendant  may,  in  the 
mean  time,  be  restrained. 


a.  SeoaritT. — ^The  teroporaiy  restraint 
here  mentionea  is  a  part  of  the  injunctive  re- 
lief which  the  Code  provides  in  the  cases 
specified  ;  before  the  order  issues,  security  may 
and  should  be  required  as  in  the  preceding 
(2^)  section.  Gomstock,  J.,  in  Methodist 
Churches  of  New  York.y.  Barker,  18  N.  Y. 
(i  Smith),  463;  other  judges  dissenting  from 
the  opinion  Uiat  an  undertaking  is  absolutely 
required  in  this  case.  id.  It  would  seem  that 
security  would  be  valid,  although  notice  of 
the  motion  was  not  given  to  the  adverse  party. 
But  the  court  will  usually  require  due  notice 
to  be  given.  Androvette  v.  Bourne,  4  Abb.  440; 
8.  C.  16  How.  75. 

b.  Notioe  of  motion.— On  an  applica- 
tion of  the  plaintiif  for  an  order  that  the  de- 
fendant show  cause  why  an  injunction  should 
not  issue,  and  that  he  be  meanwhile  restrained 
from  the  acts  from  which  he  is  sought  to  be 
enjoined,  held,  that  to  dispense  with  the  or- 
dinary notioe  to  the  adverse  party,  a  case  of 
pressmg  necessity  must  be  made  out.  Andro- 
vette  V.  Bourne,  15  How.  75;  S.  G.  4  Abb.  440. 

c.  Opposition  affldaTits.— Where  an 
ex  parte  application  was  made  for  an  order  to 
show  cause,  an  action  for  an  injunction  hav- 
ing been  brought,  the  defendant,  on  the  return 
of  the  order,  was  allowed  to  show  cause  by 
his  answer  to  the  complaint,  and  also  by  the 


affidavits  of  new  matter  by  third  persons. 
Florence  v.  Bates,  2  Gode  R.  110.  But  the 
plaintiff  must  be  allow^  to  put  in  affidavits 
m  answer  to  new  matter  set  up  by  the  defend- 
ant in  such  affidavits,  id.  This  decision  was 
based  on  the  authority  of  VtUaae  of  Seneca 
Falls  V.  Mathews,  9  Paige,  504.  To  the 
same  effect  is  Childs  v.  Fox,  18  Abb.  112; 
S.  G.  2  Rob.  650,  except  that  the  additional 
affidavits  of  the  parties  did  not  contain  new 
matter. 

d.  Application  in  first  distriot— As 

the  application  must  usually  be  made  on  no- 
tice to  the  adverse  par^,  Androvette  v. 
Bowne,  15  How.  75;  S.  G.  4  Abb.  440,Mt 
would  seem  that  the  motion  for  an  order  to 
show  cause,  etc.,  could  not  be  made,  ordi- 
narily, in  the  first  judicial  district,  in  an  action 
triable  elsewhere.    See  §  401,  (4). 

e.  Motion  to  continue  an  i2\jtmction. 

Where  the  plaintiffs  had  obtained  an  order  en- 
joming  the  defendant  until  -the  further  order 
of  the  court,  and  also  requiring  him  to  show 
cause,  at  special  term,  why  the  said  injunc- 
tion shoula  not  be  continued,  held,  that  this 
was  not  Uke  the  case  provided  for  in  this 
(223)  section ;  that  there  was  no  necessity  for 
the  motion  to  continue  the  injunction.  Mid 
that  the  court,  upon  such  motion,  could  not 
relieve  the  defendaot  from  the  reatrictaon  put 
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upon  him   by  the  order  preTioiiBly  made. 
KeOy  T.  JeroUmumy  7  Rob.  158. 

/.  Effect  of  want  of  jurisdiction.— 

Want  of  jurisdiction  over  the  person  of  one 
of  the  defendants  is  sufficient  to  discharge  him 
firom  the  force  of  the  injunction  when  this  fact 
fl^ipears  on  the  return  of  the  order  to  show 
So  hM  where  one  of  the  defendants 


was  a  foreign  consul.  &mp%U  y.  AJhUeSt  5 
Abb.  N.  S.  76. 

g-  Appeal. — ^An  appeal  to  the  general 
tenn,  from  an  ex  parte  order  to  show  cause, 
will  not  lie.  Bhodgoad  t.  Erie  BaHway  Co, 
51  Barb.  273 ;  and  see  WaU  y.  Watt,  30  How. 
345;  S.  G.  2  Bob.  685;  3  id.  615;  Bank  nf 
Oemeeee  y.  Speneer^  15  How.  142. 

k  224:.  [197.]  (Am'd  1849.)  Security^  upon  injtmction  to  suspend  buai- 
nesa  of  corporation. 

An  injunction  to  suspend  the  general  and  ordinary  business  of  a  corpor- 
ation shall  not  be  granted  except  by  the  court  or  a  judge  thereof.  Nor 
shall  it  be  granted  without  due  notice  of  the  application  therefor  to  the 
proper  officers  of  the  corporation,  except  where  the  people  of  this  State  are 
a  paity  to  the  proceeding,  and  except  in  proceedings  to  enforce  the  liability 
of  stockholders  in  corporations  and  associations  for  banking  purposes,  after 
the  fir9t  day  of  January,  one  thousand  eight  hundred  and  fifty,  as  such  pro* 
ceedings  are  or  shall  be  provided  by  law,  unless  the  plaintiff  shall  give. a 
written  undertaking,  executed  by  two  sufficient  sureties,  to  be  approved  by 
the  court  or  judge,  to  the  effect  that  the  plaintiff  will  pay  all  damages,  not 
exceeding  the  sum  to  be  mentioned  in  the  undertaking,  which  such  corpora- 
tion may  sustain  by  reason  of  the  injunction,  if  the  court  shall  finally  decide 
that  the  plaintiff  was  not  entitled  thereto.  The  damages  may  be  ascertained 
by  a  reference  or  otherwise,  as  the  court  shall  direct. 


See  a$U€t  §  222,  n.  Ill,  subd.  a. 

a.  Lihinction  to  suspend  business. 

Laws  of  1870,  chap  171.  §  1.  An  iniunction 
to  suspend  the  general  and  ordinary  business 
of  a  corporation  or  a  joint-stock  association,  to 
restrain  or  prohibit  any  director,  trustee  or 
manager  of  a  corporation  or  joint-stock  asso- 
ciation from  the  performance  of  his  duties  as 
such,  shall  not  be  granted,  except  by  the  court, 
and  upon  a  notice  of  at  least  eight  days  of  the 
application  therefor  to  the  proper  officers  of 
the  corporation,  or  to  the  director,  trustee  or 
manager  to  be  enjoined  or  restrained ;  and  an 
injunction  granted  for  any  of  the  said  pur^ 
Res,  except  by  the  court  and  upon  the  notice 
in  this  section  prescribed,  shall  be  yoid. 

^.  Bemoval  or  suspension  of  offi- 
cers.— Id.  §  2.  No  officer  or  director  of  a 
corporation  shall  be  suspended  or  removed 
from  office  otherwise  than  by  the  judgment  of 
the  supreme  court  in  a  civil  action,  in  the  cases 
prescribed  by  the  Revised  Statutes;  and  all 
actions  and  proceedings  against  a  corporation, 
when  the  relief  sought  or  which  can  be  grant- 
ed therein  shall  be  the  dissolution  of  such 
corporation  or  the  removal  or  suspension  of 
any  officer  or  director  thereof,  shall  oe  brought 
by  the  attorney-general  in  the  name  of  the 
people  of  the  State. 

c.  Beoeiver— notice  of  appointment. 

Id.  §  3.  A  receiver  of  the  property  of  a  cor- 
poration can  be  appointed  only  by  the  supreme 
court  in  a  civil  action^  and  in  one  of  the  fol- 


lowing cases,  upon  at  least  eight  days'  notice 
of  the  application  therefor  to  the  proper  offi- 
cers of  such  corporation. 

1.  In  a  civil  action  brought  by  a  judgment 
creditor  of  the  corporation,  or  his  representa- 
tives, after  execution  has  been  issued  upon 
such  jud^ent  and  returned  unsatisfied  in 
whole  or  m  part. 

2.  In  a  civil  action  brought  by  a  creditor  of 
the  corporation  for  the  foreclosure  of  a  mort- 
gage, upon  the  property  over  which  the  receiv- 
er is  appointed,  and  when  the  mortgage  debt, 
or  interest  thereon,  has  remuned  unpaid  at 
least  thirty  days  after  it  became  due,  and  was 
duly  demanded  from  the  proper  officers  of  the 
corporation,  and  when  either  the  income  of 
such  property  is  specifically  mortgaged,  or  the 
property  itself  is  probably  insufficient  to  pay 
the -amount  of  the  mortgage  debt. 

3.  In  a  civil  action  brought  by  the  attorney 
general  for  a  dissolution  of  the  corporation 
when  it  appears  to  the  court  Uiat  such  disso- 
lution ought  to  be  adjuc^ed. 

4.  In  a  civil  action  brought  by  the  attorney 
general  or  by  the  stockholders  to  preserve  the 
assets  of  a  corporation,  having  no  officer  em- 
powered to  hold  the  same. 

5.  In  the  case  specifically  mentioned  in  title 
four,  chapter  eight,  part  three,  of  the  Revised 
Statutes. 

d.  Penal  provisions-HBervloe  of  no- 

tiC6«-**-Id.  §  4.  Any  director  or  other  officer 
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of  a  corporation  or  jointHStock  aBSOciation, 
upon  whom  shall  he  served  any  notice  of 
an  apfilicatioa  for  an  injunction  restraining 
or  afi^tinp  the  business  of  such  corpora- 
tion or  joint-stock  association,  or  for  a  re- 
ceiver of  its  property  and  effects,  or  any  part 
thereof,  who  shall  conceal  from  or  omit  to 
disclose  to  the  other  directors,  trustees,  man- 
agers and  officers  thereof,  the  fact  of  such  serv- 
ice and  the  time  and  place  at  which  such  ap- 
plication is  to  be  made,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  there- 
of, shall  be  punished  by  fine  or  imprisonment, 
or  both  such  fine  and  imprisonment,  and  shall 
be  liable  in  a  civil  action,  to  the  corporation  or 
joint-stock  association,  for  aU  damages  which 
shall  be  sustained  by  it  by  reason  of  such  pro- 
ceedings* 

e.  Extent  of  the  application.— Id. 

^  5.  The  provisions  of  this  act  shall  extend  and 


apply  to  all  corporations  and  joint-stock  assod- 
ations  created  or  existing  by  the  laws  of  this  or 
any  other  state  or  government,  doing  business 
within  this  State,  or  having  a  business  or  fiscal 
agency,  or  an  agency  for  the  transfer  of  its 
stock  tiberein,  and  to  the  directors,  trustees, 
managers  and  other  officers  of  such  foreign 
corporations  or  ioint-stock  associations,  and  to 
all  proceedings  py  the  attorney-general,  in  the 
name  of  ihe  people  of  this  State,  under  the 
laws  regulating  proceedings  against  corpora- 
tions, except  that  it  shall  not  apply  to  corpo- 
rations or  associations  having  banking  powers 
or  power  to  make  insurances,  or  to  such  as 
shall  be  oiganized  under  the  general  manufac- 
turing laws  of  this  state. 

See  O'Brien  v.  Chicago,  Eock  Island  and 
Pacific  B,  B.  Co.  36  How.  24 ;  S.  0. 53  Barb. 
568 ;  4  Abb.  N.  S.  381,  as  to  the  effect  of  the 
lex  lod  on  injunctions  against  corporations. 


^  HQt^*  [198.]  Motion  to  vacate  or  modify  injunction. 
If  the  injunction  be  granted  by  a  judge  of  the  court,  or  by  a  county 
judge,  without  notice,  the  defendant,  at  any  time  before  the  trial,  may  ap- 
ply, upon  notice,  to  a  judge  of  the  court  in  which  the  action  is  brought,  to 
vacate  or  modify  the  same.  The  application  may  be  made  upon  the  com- 
plaint and  the  affidavits  on  which  tHe  injunction  was  granted,  or  upon  af- 
fidavits on  the  part  of  the  defendant,  with  or  without  the  answer. 


a.  Motion,  before  whom.— The  de- 
fendant need  not  make  a  motion  to  vacate  an 
injunction  order  before  the  judge  who  granted 
it.  If  he  notices  iit  for  the  first  special  term 
of  the  court,  where  it  can  properly  and  regu- 
larly be  heard,  it  is  sufficient.  Ramsey  v. 
Erie  Bailway  Co,  38  How.  193,  213;  S.  C.  7 
Abb.  N.  S.  156;  Woodruffs,  Fisher,  17  Barb. 
224. 

h,  PermissiYe  nature  of  these  mo- 
visions— ex  parte  application.--This 

section  of  the  Code,  authorizing  an  appHca- 
tion  to  a  judge  out  of  court,  is  merely  per- 
missive, and  does  not  abridge  the  general 
i'urisdiction  of  the  court.'  Woodruff  y.  Fisher, 
7  Barb.  224,  230.  The  special  provision 
made  by  this  section  (225),  is  in  addition  to 
the  powers  conferred  by  section  324,  and  not 
intended  as  a  substitute  for  them;  and  sec- 
tion 324  applies  as  well  to  injunctions  as  to 
other  orders.  Bruce  v.  Delaware  and  Hudson 
Canal  Co,  8  How.  440;  approved.  Peck  v. 
Torks,  41  Barb.  547 ;  Aff'g  24  How.  3G3. 
.  Where  the  defendant  applied  ex  parte,  to 
the  judge  who  had  granted  the  injunction 
order,  to  vacate  the  same,  the  motion  was 
granted.  National  Gaslight  Co,  v.  &Brien,  38 
How.  271.  And  in  Bruce  v.  Delaware  and 
Hudson  Canal  Co,  8  How.  440,  it  W2Aheld 
that  it  was  competent  for  a  judge  to  vacate 
or  modify  an  injunction  order,  without  notice, 
but  that  it  was  the  better  practice  to  have  no- 
tice served  as  provided  by  this  section.  In 
Peck  V.  Torks,  41  Barb.  547 ;  Aff 'g  S.  C.  24 
How.  363,  it  was  also  held  that  a  judge  has 


Eower  to  vacate  or  modify  an  injunction  made 
y  himself  on  an  esc  parte  application.  But 
where  the  injunction  order  has  been  allowed 
and  served,  and  the  parties  in  the  suit  have 
appeared  and  token  stei)S  in  the  action  and  ac- 
quiesced in  the  injunction,  and  a  considerable 
time  has  elapsed,  no  judge  co\x\6.  properly  ex- 
ercise such  authority,  and  under  such  circum- 
stances an  order  modifying  the  injunction 
withcmt  notice  was  set  aside,  id.  These  cases 
seem  to  ovemile  MiUs  v.  Thwrshy,  1  Code  R. 
121. 

c.  Pre-reqmsites  of  moving,  who 

may  move. — Where  the  injunction  had 
been  granted,  after  an  order  to  snow  cause  be- 
fore answer,  the  defendant?  appearing  and  op- 
posing by  affidavits,  afterwards,  on  the  com- 
mg  in  of  the  answer,  the  defendants  were 
allowed  to  move  to  vacate  under  this  (225) 
section.  Hansard  v.  Hudson  River  Bridge  Co, 
27  How.  296. 

A  party  in  contempt  for  the  disobedience 
of  an  injunction  may,  nevertheless,  move  to 
have  the  order  vacated.  Field  v.  Chapman, 
13  Abb.  320;  S.  C.  14  id.  133;  23  How.  80; 
Gumee  v.'  OdeU,  13  Abb.  264 ;  Field  v.  Hunt, 
22  How.  329;  Smiih  v.  Reno,  6  id.  124,  dis- 
approving of  dictum  in  Krom  v.  Hogan,  4  id. 
225;  SmUh  v.  Austin,  1  Code  R.  N.  S.  137. 
But  see  Evans  v.  Van  HaU,  Clark's  Ch.  R. 
Moak's  £d.  17,  24,  and  Mr.  Moak's  note. 

It  is  the  general  rule  that  all  the  defendante 
must  answer  before  either  of  them  can  move 
to  dissolve  the  injunction.  MaUett  v.  W^bos- 
sett  Bank,  1  Barb.  217.    But  the  rule  is  not 
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inflexible,  snd  one  exoe^km  is,  where  the 
plmintilf  has  not  taken  steps  to  jdxpedite  his 
cause,  and  another  exception  is  where  the 
defendants  upon  whom  the  real  gravamen 
rests  have  answered,  id.  And  there  are  still 
other  exceptions,  id. 

d.  Motion  to  dissolve-T^uestions 

involved. — On  a  motion  to  dissolve  an  in- 
junction, the  court  must  decide,  on  all  the 
motion  papers,  whether  the  plaintiff  has  or 
has  not  a  ri^ht  to  the  injunction ;  and  if  the 
plaintiff's  right  is  obscure  or  doubtful,  the 
benefit  of  the  doubt  must  be  given  to  the  de- 
fendant, and  the  injunction  dissolved.  Secory, 
Weed,  7  Rob.  67,  commenting  on  Carpewkr 
V.  Danfwihy  19  Abb.  225,  and  Duhais  v.  Bud- 
long,  15  id.  445.  See,  also,  Schaefer  v.  Herb, 
7  Rob.  222;  Crocker  v.  Baker,  3  Abb.  182; 
FaUsaner  v.  Ehas,  3  Sandf.  731 ;  S.  0. 1  Code 
R.  N.  8.  155. 

The  effect  of  a  temporary  injunction  granted 
under  the  third  clause  of  section  219  is  not  to 
restrain  any  removal  whatever  of  the  defend- 
ant's property,  but  only  such  a  removal  or 
disposition  as  is  accompanied  or  preceded  by 
fraudulent  intentions ;  and  therefore,  on  a  mo- 
tion to  dissolve  such  injunction,  the  only  ques- 
tion to  be  considered  is  that  of  fhtudulent  in- 
tent. Brewster  v.  Hodges,  1  Duer,  609. 

e.  Papers  and  affldavits.--Where  the 

notice  of  a  motion  to  vacate  an  injunction 
was  entitled  in  the  action,  stating  that  the  ap- 
plication would  be  founded  on  the  copy  of  tne 
injunction  and  the  papers  served  on  the  de- 
fendant, kdd,  that  this  was  sufiQcient,  and  that 
it  was  not  necessary  to  make  and  serve  affida- 
vits to  the  effect  that  a  suit  was  pending  in 
the  case.  Newbury  v.  Newbury,  6  How.  182 ; 
S.  C.  10  N.  Y.  Leg.  Obs.  52;  1  Code  R.  N.  8. 
409;  commenting  on  and  di8ap|>roving  09- 
bom  V.  Lobddl,  2  Code  R.  77.  Under  the 
Code,  a  motion  to  dissolve  an  injunction  may 
be  opposed  on  affidavits  of  any  number  of  wit- 
nesses ^§  226) ;  it  is,  therefore,  a  matter  of  ju- 
dicial discretion,  upon  balancing  the  evidence 
adduced,  to  dissolve  it  or  not.  Orodeer  v.  Ba- 
ker, 3  Abb.  183 ;  Malcolm  t.  Miller,  6  How. 
456 ;  Minor  v.  Terry,  id.  208 ;  $.  C.  1  Code 
R.  N.  8.  384 ;  Vande  Water  v.  KelMy,  2  Code 
R.  3.  The  answer,  when  positively  verified, 
is  regarded  as  an  affidavit  on  whidi  to  found 
an  .application  to  vacate.  Schoonmaker  v.  Be- 
fortned  Protestant  Dutch  Church  of  Kingston, 
6  How.  265;  S.  C.  3  Code  R.  232;  KromY, 
Hogan,  4  How.  225 ;  Boome  v.  Webb,  3  id. 
327.  And  see  Minor  v.  Terry,  6  id.  208.  But 
see  note  to  §  226. 

Where  the  opponent  of  a  motion  to  vacate 
admits  the  material  facts  stated  in  the  moving 
papers,  but  sets  up  new  matter  in  avoidance, 
the  movine  party  may  put  in  affidavits  in  de- 
nial of  such  matter,  but  cannot  himself  set  up 
new  matter.  Hilton,  J.  in  Shearman  v. 
Hartt,  14  Abb.  358.  And  see  Blatchford  v. 
New  York  and  New  Haven  BaUroad  Co.  7 
Abb.  322. 

/.  Answer  and  complaint— grounds 

for  vacating. — Where  the  whole  equity  of 


the  bill  or  complaont  is  denied  hy  the  answer, 
the  foundation  on  which  the  injunction  rested 
is  taken  away ;  and  this  is  good  ground  for 
dissolving  the  injunction.  Seoor  v.  Weed,  7  Rob. 
67 ;  Dunmt  t.  Emstein,  35  How.  223  (247) ; 
S.  C.  5  Rob.  423 ;  Hasard  v.  Hudson  Bwer 
w  Co.  27  How.  296 ;  Dubois  v.  BudUmg, 
15  Abb.  445 ;  Finnegan  v.  Lee,  18  How.  186 ; 
Gould Y.-Jaoobsohn,  18  id.  158 ;  BlaUhfwrdy, 
New  York  and  New  Haven  B.  B,  Co,  5  Abb. 
276.  And  seePu^eonv.Oaitman,  3  Rob.  706; 
Clark  V.  Law,  22  How.  426.  But  if,  by  any 
evasiveness  in  the  defbndanf  s  answer  and 
affidavits,  or  by  admissions  therein,  implied 
or  expressed,  sufficient  appears  to  satisfy  the 
court  that  the  plaintiff  ought  to  have  the  in- 
junction ;  then,  notwithstanding,  the  defend- 
ant, by  his  answer  and  affidavits  seemingly,  in 
words,  denies  the  equity  of  the  complaint  and 
the  allegations  therein,  the  injunction  may  be 
retained.  Secor  v.  Weed,  7  Rob.  67  ;  Storer  v. 
Coe,  2  Bosw.  661 ;  Litchfield  v.  Pelton,  6 
Barb  187.  It  seems  that  it  would  be  grounds 
for  vacating  an  injunction  granted,  ex  parte, 
where  it  is  believed  that  the  plaintiff  or  his 
attorneys,  or  some  person  interested  for  him, 
have  caused  an  improper  interference  of  the 
press  in  the  case,  to  aid  the  plaintiff  and  pre- 
judice the  defendants  with  the  courts.  Bamr 
sey  V.  Erie  BaUway  Co,  38  How.  193 ;  S.  C. 
7  Abb.  N.  S.  156.  The  mere  fact  of  reporting 
fictitious  sales  of  pledged  personal  property  is 
not  sufficient  to  retain  an  injunction  restrain- 
ing the  defendants  from  selling  other  such 
,  pledged  property.  Durant  v.*  Einstein^  35  How. 
233 ;  S.  C.  5  Rob.  423. 

g.  Former  practioe,  answer,  non- 

proeeoution. — A  mere  denial  upon  infer 
mation  and  belief,  was  not  sufficient  to  author 
iae  a  dissolution  of 'an  injunction.  The  answer 
must,  therefore,  be  sworn  to  positively.  Attor- 
ney (General  v.  Cbhoes  Co,  6  Paige,  134; 
Wakeman  v.  QiHeapy,  5  Paige,  112 ;  Apthorpe 
V.  Com^ock,  Hopk.  143 ;  Ward  v.  Van 
BokkeHn,  1  Paige,  100;  Badgers  v.  Bodgers, 
id.  426 ;  Boberts  v.  Anderson,  2  Johns.  Ch. 
R.  202.  And  it  was  a  good  defense  to  a  mo- 
tion to  dissolve  an  injunction,  that  the  answer 
did  not  deny  the  equities  of  the  bill.  Wake- 
man  V.  OiHespy,  5  PaigOj  112.  Even  upon  a 
full  denial  of  the  equity  of  the  bill,  it  was  not 
a  matter  of  course  to  dissolve  an  injunction  if 
the  court  could  see  sufficient  reason  for  retain- 
ing it.  Bank  of  Monroe  v.  SchermerJiom, 
Clarke's  Ch.  R.  new  ed.  309 ;  Moore  v.  Hyl 
ion,  1  Dev.  Eq.  R.  429. 

In  Perkins  v.  Warren,  6  How.  341,  349,  it 
was  said  that  the  general  equity  practice  had 
been  to  dissolve  the  injunction,  if  the  whole 
equity  of  the  bill  was  denied  in  the  answer. 
And  if  the  plaintiff  waived  an  answer  upon 
oath  from  all  the  defendants,  and  one  of  them 
answered  on  oath,  denying  the  whole  equity 
of  the  bill,  he  might  move  to  dissolve  the 
injunction  on  his  answer,  notwithstanding 
his  co-defendant  had  put  in  an  answer  with- 
out oath.  Schermerh^i^  v.  Merrill,  1  Barb. 
511. 
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And  •Ithoogh  the  fJaintiff  tinui  wuted  the 
necttflsity  of  aith  on  the  pttrt  of  the  defendant 
on  bringing  in  hia  rnoBwer,  it  was  hM  to  be 
necessary  for  the  defendant  to  make  oath  to 
his  answer  before  he  ooaid  move  to  dissolve 
an  injunction.  Manekester  t.  Dey,  6  Pftige, 
9Q5;  DougreyT,  Topping,  4  id.  94.  So  with 
an  injunction  against  a  corporation.  FnUan 
Ba$Us  Y.  New  York  and  Sharon  Canal  Co.  1 
Pwge,  311. 

Want  of  diligence  in  prosecuting  the  action 
was  often  ground  for  dissolving  an  injunction. 
Sehemterhom  v.  MerriU,  1  Barb.  511 ;  WagU 
▼.  Vanderheyden,  8  Paige,  46;  Setbor  v.  Hess, 
6  id.  85;  Ward  y.  Van  BokkeUn,  1  id.  100; 
Higgins  v.  Woodward,  Hopk.  R.  342;  De- 
peyster  y.  Graves,  2  Johns.  Ch.  R.  148 ;  Greg 
y.  Dnke  of  Northumberland,  17  Yes.  280. 
But  when  the  situation  of  the  caoae  enabled 
the  defendant  to  proceed,  it  was  otherwise. 
Bchemerhom  y.  MemU,  1  Barb.  511.    And 


omitting  to  senre  prooeas  on  some  of  the  de- 
fendants was  not  a  case  of  want  of  diligence 
warranting  a  dissolution  of  the  injunction. 
Setbor  y.  Hess,  5  Pftige,  85. 


h.  Jurlsdiotioiial— lex  looi.— Where 

the  acts  of  a  foreign  corporation,  *yUra  vires 
according  to  our  law,  but  infra  vires  according 
to  the  law  ^  its  own  state,  have  been  re- 
strained by  our  court,  the  injunction  will  not 
be  sustained.  O^Brien  v.  Chicago,  Bock  Island 
and  Pacific  BaOroad  Co.  36  How.  24;  S.  0. 
53  Barb.  568;  4  Abb.  N.  S.  381. 

u  AppoaL — Where  the  defendant  applied 
to  the  special  term  to  dissolve  an  injunction 
and  for  other  Mid  further  relief,  and  such  mo- 
tion was  denied,  and  the  general  term,  on  ap- 
peal, medifled  the  order  below  by  directing 
one  other  to  be  made  a  party  defendant,  it  was 
held  that  such  order  was  regular.  Martin  y 
Kanouse,  2  Abb.  390. 


§  226.  [199.]  (Am'd  1870.)  AffidomU,  an  motion. 

The  applicatioa  mentioned  in  the  last  section  may  be  opposed  by  affidap 
davits,  or  other  proofs,  in  addition  to  those  on  which  the  injunction  was 
granted 


a.  Is  a  verifled  answer  an  affida- 
vit?— Under  the  Code,  as  it  was  before  the 
amendment  of  1870,  ''if  the  application  be 
made  upon  affidayits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaintiff  may 
oppose  the  same  by  affidayits  or  other  proofs, 
in  addition  to  those  on  which  the  injunction 
was  f;ranted,'V  the  decisions  were  contradic- 
tory m  regard  to  whether  a  yerified  answer 
was  or  was  not  an  *'  affidayit."  This  section 
will  now  haye  to  be  interpreted  in  connection 
with  the  last  clause  of  section  225,  and  the 
question  may  still  be  of  importance.  The 
cases  holding  that  an  answer  yerified  is  an 
affidayit,  are  as  follows:  Fowler  y.  Bums, 
7  Bosw.  637;  Jaques  y.  Areson,  4  Abb. 
282;  HoOms  y.  MaJOard,  10  How.  540; 
HaseaU  y.  Madison  University,  1  Code 
R.  N.  S.  170;  S.  0.  8  &ri>.  174; 
Sehoonmaker  y.  B/fformcd  Protestant  Dnich 
Church  of  Kingston,  5  How.  265 ;  S.  G.  3 
Code  R.  232;  Krom  y.  Hogan,  4  How.  225; 


2CodeR.144;  Boomer,  TT^M, 3 How. 327 ; 
S.  0. 1  Code  R.  114. 

The  cases  holding  that  an  answer  yerified  it 
not  an  affidayit  upon  which  to  yacate  an  in- 
junctiony  are  as  follows :  Blakkfbrd  y.  Nen 
York  and  New  Haven  Bailroad  Co.  7  Abb 
322 ;  MilUkin  y.  Gory,  3  Code  R.  250;  S.  C.  5 
How.  272;  Servoss y. Stannard, 2 Code  R. 56 ; 
Hartwdl  y.  KisMsleg,  id.  101 ;  S.  C.  2  Sandf. 
674;B0MSOfiy.iOwJii,lCodeR.5O.  See,  also. 
Minor  y.  Buckingham,  8  Abb.  68,  and  PoweU 
y.  Clark,  5  Abb.  70;  shio,  Mernmack  Mann^ 
faetming  Co.  y.  Gamer,  2  Abb.  318;  S.  C.  4 
B.  D.  Smith,  387.    See  f  225,  ante,  note  e. 

h.  Motion  to  continae.— The  plaintiff 

is  at  liberty  to  read  additional  aflMayits  in 
support  of  an  application  to  continue  an  in- 
junction, when  the  defendants  haye  read  affi- 
dayits in  opposition  to  the  motion,  ChUds  r. 
FoK,  18  Abb.  112;  8.  C.  2  Rob.  650.  And 
a  decision  to  that  effect  is  not  reyiewable  by 
the  general* term.  lb. 
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CHAPTER  IV. 
AUachment. 

•  ^ 

Sbotiok  227.  Property  of  foreign  corporation  and  of  non-resident,  or  absconding  or 

concealed  defendants,  may  be  attached. 

228.  Warrant,  by  whom  granted. 

229.  In  what  cases  warrants  may  be  granted. 

230.  Security  in  obtaining  warrant. 

231.  Warrant,  to  whom  directed  and  what  to  require. 

232.  Mode  of  proceeding  in  executing  warrant. 

233.  Proceedings  in  case  of  perishable  property  or  yessels. 

234.  Interest  in  corporations  or  associations  liable  to  attachment. 

235.  Attachment,  how  executed  on  property  incapable  of  manual  delivery. 

236.  Certificate  of  defendant's  interest  to  be  furnished  by  corporation. 

237.  Judgment,  how  satisfied. 

238.  When  action  to  recover  notes,  etc.  of  defendant  may  be  prosecuted  by 

plaintiff  in  the  action  in  which  the  attachment  issued. 

239.  Bond  to  sheriff  on  attachment,  how  disposed  of,  on  jud^ent  for  defendant. 

240.  Discharge  of  attachment  and  return  of  property,  or  its  proceeds,  to  de- 

fendMit,  on  his  appearance  in  action. 

241.  Undertaking  on  the  part  of  the  defendant. 

242.  When  sheriff  to  return  warrant  and  proceedings  thereon. 

243.  Sheriff's  fees. 

§  S^T.  (Am'd  1867, 1866.)  Property  of  foreign  corporations  and  of  no»- 
residents,  or  absconding  or  concealed  defendants  may  be  attached. 

In  an  action  arising  on  contract  for  the  recovery  of  money  only,  or  in 
an  action  for  the  wrongful  conversion  of  personal  property,  against  a  cor- 
poration created  by  or  under  the  laws  of  any  other  State,  government  or 
country,  or  against  a  defendant  who  is  not  a  resident  of  this  State,  or  against 
a  defendant  who  has  absconded  or  concealed  himself,  or  whenever  any 
person  or  corporation  is  about  to  remove  any  of  his  or  its  property  from 
this  State,  or  has  assigned,  disposed  of  or  secreted,  or  is  about  to  assign, 
dispose  of  or  secrete  any  of  his  or  its  property,  with  intent  to  defraud 
creditors,  as  hereinafter  mentioned,  the  plaintiff,  at  the  time  of  issuiug  the 
summons,  or  any  time  afterwards,  may  have  the  property  of  such  defendant 
or  corporation  attached,  in  the  manner  hereinafter  prescribed,  as  a  security 
for  the  satisfaction  of  such  judgment  as  the  plaintiff  may  recover ;  and  for 
the  purposes  of  this  sectiou  an  action  shall  be  deemed  commenced  when 
the  summons  is  issued ;  provided,  however,  that  personal  service  of  such 
summons  shall  be  made,  or  publication  thereof  commenced  within  thirty 
days. 


a.  Nature  of  the  remedy  bv  at- 
tachment.— ^The  remedies  afforded  by  the 
chapter  of  the  Code  relating  to  attachments 
are  not  cumulative ;  they  are  the  only  reme- 
dies which  the  law  provides  in  such  cases. 
Skinner  v.  Sttiort,  39  Barb.  206 ;  S.  G.  24 
How.  489;  15  Abb.  391.  An  attachment 
under  the  Code  is  not  original  process,  and  by 
it  a  suit  is  not  commenced,  nor  upon  it  alone 
can  a  judgment  be  obtained  ;  but  it  is  a  provi- 
sional remedy  adopted  in  a  suit  already  com- 
menced. Furman  v.  Walter^  13  How.  348; 
Cok  y.  J^err,  2  Sandf.  660.    See  §  228  (n.; 


The  attachment  issued  under  the  Revised  Stat- 
utes (2  R.  S.  230,  §§  26,  28,  1st  ed ;  Act  of 
1831,  p.  404,  §§  34, 35,  amended  by  act  of  1842, 
ch.  107,  p.  74;  2  R.  S.  §§  2,  3,  Ist  ed.),  how- 
ever, is  the  original  process  by  which  suits  are 
commenced,  id.  Fra9er  v.  GreenkiU,  3  Code  R. 
172.  The  remedy  under  the  Code  differs  from 
that  under  the  Revised  Statutes  in  another  re- 
spect ;  the  attachment  under  the  Revised  Stat- 
utes was  for  the  benefit  of  all  the  creditors, 
while  that  under  the  Code  is  for  the  benefit 
of  the  attaching  creditor  alone,  id.  Fisher  v. 
Curtu,  2  Code  R.  62;  S.  C.  2  Sandf.  660. 
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5.  Cause  of  action,  foreign  oorpora- 

tionS'^In  <ui  action  against  a  common  car- 
rier for  the  negligent  loss  of  goods,  the  canse 
of  action  is  in  the  nature  of  a  tort,  and  the 
suit  is  not  an  **  action  on  contract  for  the  re- 
covery of  money'*  so  as  to  warrant  the  grant- 
ing of  an  attachment  under  the  Code.  Atlantic 
Mutual  Insurance  Co.  y,  McLoon,  48  Barb. 
27.  The  Code  requires  that  the  action  be  for 
the  recovery  of  money,  and  that  the  same 
should  arise  on  contract.  LaWton  v.  Edit  34 
How.  4C5;  S.  C.  51  Barb.  30,  sub  nom. 
Lawton  v.  Kid;  Corson  v.  Ball^  47  Barb. 
452;  Ouilhon  v.  lAndo,  9  Bosw.  601.  An 
attachment  under  Uie  Code  will  not  issue 
in  any  action  sounding  in  tort  independ- 
ent of  contract.  Atlantic  Mutual  Insurance 
Co.  Y,  McLoon,  48  Barb.  27,  supra ;  Knox 
V.  Mason,  3  Rob.  681 ;  Shaffer  v.  Mamm^  29 
How.  55;  S.  C.  43  Barb.  501,  and  18  Abb. 
455,  286.  Approving  Gordon  v.  Gaffey^  11 
Abb.  1.  And  disapproving  Floyd  v.  BlakCy  19 
How.  542;  S.  C.  II  Abb.  349  ;  and  Hemstein 
v.  Matthewson,  5  How.  196.  See,  also,  contra, 
Ward  V.  Begg,  18  Barb.  139.  But  ao  action 
for  wrongful  conversion  of  personal  property 
is  ground  for  mnting  a  warrant  of 'attach- 
ment. Code,  §  227;  Scott  v.  Simmons,  34 
Uow.  66.  (The  doeition  ia  Knox  ▼.  Maton^ 
3  Rob.  681,  etc.  holding  to  the  contrary  on 
this  point,  was  made  before  the  amendment 
of  1866,  inserting  the  clause  in  regard  to  con- 
version.) A  foreign  corporation  may  be  sued 
by  a  resident  of  this  State  for  any  cause  of 
action ;  and  by  a  plaintifiT  not  a  resiaent  of  this 
State  when  the  cause  of  action  shall  have 
ariKcn,  or  the  subject  of  the  action  shall  be 
gituated  in  this  State;  and  wbei-e  the  action 
can  be  maintained  of  course,  the  attachment 
may  issue  in  appropriate  ca.ses  against  such 
foreign  corporation.  Cant  well  ▼.  Dubuque 
Western  R,  R.  Co.  17  How.  16 ;  McDonougk 
y.  PJtelps,  15  IIow.  372;  Western  Bank  v. 
City  Bank  of  ColwnbuSy  7  How.  2^)8.  See 
§  427,  post.  Where  a  loan  is  made  by  one 
non-resident  to  another  out  of  this  Stale,  aud 
secured  by  a  draft  drawn  upon  a  person 'resi- 
ding within  this  Stato,  the  cause  of  action 
cannot  be  said  to  have  arisen  in  this  Stato.  id. 
Where  a  note  was  payable  at  a  bank  in  the 
city  of  New  York,  but  was  made  at  the  office 
of  the  defendants  in  the  State  of  Iowa,  held, 
that  the  cause  of  action  did  not  arise  in  this 
State.  Cantwell  v.  Dubuque  Western  R.  R. 
Co.  17  How.  16  A  national  bank  is  "a  for- 
eign corporation,"  so  as  to  come  within  the 
meaning  of  the  Code,  and  be  liable  to  have  its 
property  attached.  Cooke  v.  State  NationcU 
Bank  of  Boston,  3  Abb.  N.  S.  339  ;  S.  C.  50 
Barb.  339.  In  regard  to  pix)ceeding8  against 
The  Great  Western  Railway  of  Canada,  see 
Laws  of  1857,  chap.  84. 

Where  the  action  was  brought  upon  an 
award  for  labor,  etc.,  performed  mostly  in 
Canada  under  contracts  made,  executed,  deliv- 
ered and  pa3'able  there,  by  virtue  of  a  bond  of 
arbitration  there  made  and  a  submission  there 
had,  such  award  was  held  to  be  a  foreign  debt 
and  not  a  cause  of  action  arising  within  Uiis 


State.  Campbetl  y.  Proprietors  of  Champlain 
and  St,  Lawrence  Railroad,  18  Hew.  412, 
419  (n.) 

It  seems  that  the  <*  Bubj<:ct  of  the  action  "  docs 
not  mean  the  proper^  itself  lying  ia  this 
State  and  attached  by  the  plaintiff,  but  it  is 
the  claim  asserted  in  the  action.  WhiteJkead  v. 
Buffalo  and  Lake  Huron  Railroad  Co.  id .  2 1 8. 
And  see  Harriott  v.  New  Jersey  Railroad 
and  Transportation  Co.  8  Abb.  284 ;  S.  C.  2 
Hilt.  262;  S.  C.  RevM,  1  Daly,  377. 

Where  a  policy  of  insurance  is  delivered  or 
issued  in  this  State,  it  is  suiScient  preliminary  . 
ground  for  an  attachment  under  the  act  of 
1849,  ch.  107.  Bums  v.  Provincial  Insurance 
Co.  13  Abb.  425 ;  S.  C.  35  Barb.  525.  Under 
the  L«aw8  of  1842,  ch.  197,  it  is  not  necessary 
to  serve  a  copy  of  the  proof  in  case  of  an  at- 
tachment U|)on  one  to  whom  lands  had  beeiv 
conveyed  in  a  passive  trust  for  the  corporatitin 
Wright  v.  Douglass,  8  N.  Y.  (3  Seld.),  504. 

A  debt  due  to  a  non-resident  from  a  foreign 
corporation  cannot  be  attached  in  an  action  by 
third  parties  in  this  State  again.st  such  non- 
resident. WiUet  V.  Equitable  Insurance  Co, 
10  Abb.  193.  But  a  voluntary  assignee  of  a 
non-resident  could  maintain  an  action  u|>on 
the  assigned  claim  against  a  foreign  corpora- 
tion, and  sue  out  an  attachment,  although  hie 
assignor  could  not.  McBride  v.  Farmers' 
Bank  of  SaUm,  Ohio,  20  N.  Y.  (12  Smith), 
450.  Under  the  Code,  the  property  of  cor- 
porations organized  under  the  laws  of  this 
State  cannot  be  attached;  such  corporations 
are  domestic  not  foreign  corporations.  Fef- 
rier  v.  American  Glass  Silvering  Co.  34  How. 
496;  S.  C.  3  Abb.  N.  S.  419  ;  7  Rob.  288. 

c.  Summons  and  attachment-— su- 
perior court.  —  It  is  sufficient  if  the 
summons  was  issued  when  the  attach- 
ment was  obtained,  aud  if  both  are  delivered 
together  to  the  sheriff.  Lawton  v.  Reil,  34 
How.  305 ;  S.  C.  51  Barb. 30,  sub  nom.  Law- 
ton  V.  Ki^.  And  see  Mills  v.  Corbett^  ^ 
How.  500;  Hulbert  v.  Hope  Mutual  In- 
surance Co.  4  id.  275.  Under  the  construc- 
tion given  by  the  court  of  appeals  in  Kerr 
T.  Mount,  TSi  N.  Y.  (1  Tiff.),  659,  to  sec- 
tion 227,  as  it  stood  before  the  amendment 
of  1806,  no  court,  not  even  the  supreme  court, 
which  had  general  jurisdiction  irrespective 
of  the  residence  of  the  defendant  or  the  place 
of  service  of  summons,  had  jurisdiction  to 
issue  an  attachment  until  the  defendant  had 
been  brought  into  court  either  bv  personal  or 
substituted  service  of  summons.  To  cure  this 
defect,  the  amendment  was  passed.  Jones,  J., 
in  Zereaa  v.  Bmoist,  7  Rob.  199 ;  S .  C.  33  How. 
129,  sub  nom.  Zeregal  v.  Benoist.  An  attach- 
ment can  now  be  allowed,  issued  and  served 
before  the  service  of  the  summons  is  com- 
pleted. Corson  v.  BaU,  47  Barb.  452 ;  Tread- 
well  V.  Lawlor,  15  How.  8.  The  court  ac- 
quires Jurisdiction  of  the  action  from  the 
time  of  the  allowance  of  the  warrant  of  at- 
tachment. Burkhardt  v.  Sanford,  7  IIow, 
329.  The  superior  court  of  New  York  city, 
however,  has  no  jurisdiction  in  case.s  of  at- 
tadinient,  unless  the  non-resident  has  been 
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penamMj  terfed  witli  the  gomiiMMn;  snd 
this  iiinsdiction  is  not  extended  by  the 
wnenameat  of  18d6»  4  227.  Zenga  y.  Bimaist, 

7  Boh.  199;  S.  0.  Sa  How.  129,  sub  nom. 
Zen§ai  y.  Ben&isi,  But  if  the  warnut  itm 
issued  end  senred  and  a  levy  made  before 
the  senrioe  of  the  snmmons,  and  afterward 
the  smnmons  was  serYod,  the  warrant  itself 
could  not  be  set  aside  on  the  ground  of 
want  of  jurisdietioB,  bnt  only  the  levy  and 
the  proceedings  on  it;  the  warrant  becane 
operatiYe  and  Yalid  by  the  service  of  the  sum- 
mons, id.  G^ottMY.J^af»,3Bosw.  626.  But 
see  CoU  y.  Kerr,  2  Sandf.  660,  661.  Whera 
the  superior  court,  in  an  action  against  joint 
debtors^  one  of  whom  is  resident  and  the  other 
non-resident,  has  acquired  jurisdiction  of 
the  action  by  the  service'  of  the  summons  on 
the  resident  defendant,  the  property  of  the 
other  defendant  non-re«dent.may  be  attached, 
although  he  is  not  served  with  summons. 
Atumpmams,  1  Duer,  662. 

The  justices  of  the  superior  court  have 
power  to  issue  attachments  under  the  Bevised 
Statntes.  2  B.  S.  3,  §  1,  subd.  2 ;  Benard  v. 
Harffous,  13  N.  T.  (3  Kem.),  259;  Aff'g  S. 
C.  2  Duer,  540. 

i.  Joint  debtors. — The  provisions  of  the 
Code  relative  to  attachments,  are  applicable  to 
one  of  several  joint  debtors  ;  and  an  attach- 
ment will  issue  in  case  one  of  the  debtors  is 
absconding.  Sears  v.  Geam,  7  How.  383; 
StouienbuTffh  v.  Vandenburgh,  id.  229.  And 
in  case  one  of  the  joint  debtors  is  a  non-resi- 
dent. QoU  V.  Hinttm,  8  Abb.  120 ;  Baird  v. 
Walker,  1  Code  B.  N.  S.  329;  S.  0.  12  Barb. 
298 ;  Brewster  v.  Hamgsburger,  2  Code  B. 
50;  Am^mous,  1  Duer,  662.  As  to  whether 
partnership  property  may  be  levied  upon 
under  the  attachment,  see  pro  OoUj^.  HimUm, 

8  Abb.  120;  Brewster  v.  Honigsburger,  2 
Code  B.  50 ;  contra,  Sears  v.  C^earn,  7  How. 
383 ;  Stautenbtsrgh  v.  VandetUntrgh,  id.  229. 
See,  also,  §  232,  past,  notes.  When  one  of 
the  members  of  a  firm  was  sued  by  the  re- 
maining members,  charging  him  with  having 
fraudulently  disposed  of  the  funds  and  property 
of  the  firm,  and  praying  for  a  dissolution  of 
the  Arm,  etc.,  held,  that  until  the  dissolution 
of  the  firm  there  could  be  no  indebtedness 
from  one  member  to  the  firm  which  could  be 
the  foundation  of  an  action  such  as  would 
admit  the  issuing  of  an  attachment.  Ketchum 
Y.  Ketchum,  1  Abb.  N.  S.  157. 

«.  A^^^^^^^^^^  lien.— A  creditor,  bj 
attaching  property  in  the  possession  of  his 
debtor,  acquires  a  specific  lien  upon  his  inter- 
est, and  is  entitled,  like  a  judgment  creditor, 
to  impesch  the  colorable  title  of  thhd  persons. 
Frost  V.  MoU,  34  N.  Y.  (7  Tiff.),  253 ;  JWn- 
chenf  V.  Stryker,  26  How.  75 ;  S.  C.  31  N.  Y. 

STiff.),  140,  and  28  N.  Y.  (1  Tiff.),  45 ; 
aU  V.  S^ker,  27  N.  Y.  (13  Smith),  596. 
(These  cases  seem  to  overrule  Bentley  v.  Crood- 
toin,  38  Barb.  633;  S.  0.  15  Abb.  82;  and 
HaU  V.  Stryker,  29  Barb.  105).  See,  also, 
KeUy  V.  Lane,  42  Barb.  594;  Greenleaf  7. 
Mumford,  30  How.  30;  S.  C.  19  Abb,  469; 
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Medumkt^  amd  Traders^  Batik  sf  Jersey  C% 
Y.  Dakm,  50  Bsrb.  587.  A  creditor  who 
first  fevns  an  attachment,  has  a  preference 
over  other  creditors  out  oif  the  property  on 
which  the  levy  is  made.  id.  And  the  attach- 
ing creditors  take  precedence  in  the  order 
in  which  the  process  came  into  the  hands 
of  the  sheriff  Meehames'  and  Traderf^ 
Bemk  of  Jersey  City  v.  Dakin,  50  Barb^ 
587.  Bat  the  attachment  first  delivered 
must  be  actually  levied  in  order  to  obtain  pre- 
cedence or  priority  of  lien.  Yale  v.  Matthews, 
12  Abb.  379;  S.  C.  20  How.  430;  Learned  v. 
Vandenburgh,  8  How.  77 ;  Aff 'g  S.  C.  7  id. 
379 ;  Burkhardit  v.  Sanfwrd,  id.  329.  Bat  the 
lien  of  the  attachment  dates,  from  the  seizure 
or  levy  under  it.  id.  Burkhardt  v.  McCleUan, 
15  Abb.  243  (n.)  And  not  from  the  time  of 
the  delivery  or  the  warrant  to  the  sheriff,  id. 
The  death  of  the  debtor  does  not  defeat  the 
right  of  the  plaintiff  in  the  property  attached, 
unless  the  ngbt  of  action  does  not  survive. 
Thacher  v.  Bancroft,  15  Abb.  243.  It  is  not 
necessary  that  the  sheriff  should  take  and 
keep  possession  of  land  in  order  to  render  the 
lien  of  the  creditor  effectual.  Burkhardt  v. 
MeCUUan,  supra  ;  Learned  v.  Vandenburgh, 
7  How.  379.  But  personal  property  seised 
mider  attachment  must  be  kept.  Continuance 
of  possession  is  necessary,  id. 

In  an  action  upon  a  money  bond  payable  in 
installments,  where  there  is  only  one  install- 
ment due,  and  the  plaintiff,  before  judgment, 
seizes  by  attachment  the  personal  property  of 
the  defendant,  his  lien  is  only  to  the  extent 
of  the  amount  actually  due  upon  the  bond  at 
the  time  of  the  service  of  the  attachment,  al- 
though at  the  time  of  entering  judgment  an- 
other installment  is  due.  Syracuse  tify  Bank 
V.  CotfiUe,  19  How.  385.  An  attachment  cannot 
be  levied  and  a  lien  acquired  upon  money  of  a 
debtor  deposited  in  a  bank  by  another  m  the 
name  of  the  latter,  although  the  deposit  be 
made  coUusively  with  the  debtor  and  fraudu- 
lently as  to  his  creditors.  Chreetdeafy,  Mum 
ford.  35  How.  148;  S.  C.  4  Abb.  N.  S.  130; 
50  Barb.  543. 

If  the  property  taken  possession  of  by  the 
sheriff  by  virtue  of  an  attachment,  be  taken 
out  of  his  hands,  the  expense  of  renining  the 
possession  of  such  property  will  be  an  addi- 
tional lien.  Bhoads  v.  Woods,  41  Barb.  471. 
Personal  property  is  only  bound  by  an  at- 
tachment, as  against  a  bona  fide  purohaser, 
fix>m  the  time  of  an  actual  levy.  Kuhlma$^  v. 
Orser,  5  Duer,  242. 

/.  Resddenoe. — Actual  residence,  without 
regard  to  the  domicil  of  the  defendant,  is 
within  the  contemplation  of  the  statute  in  re- 
gard to  non-resident  debtors.  And  where  a 
person  was  absent  on  business  for  three  years, 
although  his  domicile  was  in  New  York,  he 
was  regarded  as  a  non-resident  and  the  at- 
tachment issued.  Haggart  v.  Morgan,  6  N.  Y. 
(1  Seld.),  422;  Aff'g  S.  C.  4  Sandf.  198. 
And  where  the  debtor  was  absent  on  business 
taking  charge  of  trading  vessels  and  making 
voyages  to  and  from  fbreign  ports,  he  WM  heA 
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to  be  •  ntm-resideni  and  his  property  subject 
to  attachment.  BurrtU  v.  JeweU,  2  Rob.  701. 
In  Crawford  y.  TTiteon,  4  Barb.  504,  four 
months  absence  was  held  insufficient.  And  in 
HurOmi  v.  SeOey,  11  How.  507 ;  S.  0. 2  Abb. 
128,  ten  months  were  considered  not  enough. 
But  see  Houghton  t.  AuU,  16  How.  77. 

Where  one  of  the  applicants  for  the  attach- 
ment was  a  non-resident,  the  warrant  was 
granted ;  the  debt  being  a  partnership  debt  and 
the  applicants  partners.  Benard  y.  Hargoui, 
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2  Duer,  540 ;  S.  0.  Aff'd,  13  N.  T.  (3  Kem.\ 

259. 

g»  Conditioiis  and  groimds  for  fhe 

attaohment. — Where  an  attachment  is 
sought  upon  the  ground  that  the  delendaiit 
has  assigned  or  disposed  of,  or  is  about  to  as- 
sign or  aispose  of  his  prc^rty  with  intent  to 
defraud  his  oreditors,  the  facts  should  be  at 
least  such  as  to  iustify  a  deduction  from  them 
of  such  fira/udnUmt  mteiU.  Seott  y.  3mmon$, 
34  How.  66.    And  see  §  229  (n.) 


§  /228«  Warranty  hy  tohomgnnUed. 

A  warrant  of  attachment  must  be  obtained  from  a  judge  of  the  court 
in  which  the  action  is  brought,  or  from  a  county  judge. 


a  Nature  of  warrant— process.— 

An  attachment  in  an  action  under  the  Code,  is 
not  an  oriainal  process  by  which  a  suit  is  com- 
menced, but  merelY  a  proTistonal  remedy. 
Cruyt  Y.  Phmips,  16  How.  120 ;  S.  0.  7 
Abb.  205;  Houghton  y.  AuU,  16  How.  77, 
87  (n.);  S.  0.  Aff'd,  25  id.  593  (n.),  sub 
nom.  Houghton  y.  McAuliff ;  Furman  y. 
WdUer^  13  id.  348 ;  Oenin  y.  TompHns,  12 
Barb.  265;  S.  C.  1  Code  R.  N.  S.  12;  Cole 
Y.  Kerry  2  Sandf.  660 ;  Fraeer  y.  OreenhiU, 
3  Code  R.  172.  And  as  to  whether  it  is  pro- 
cess or  order,  see  above  cases,  and  NUes  y. 
Vandereee,  14  How.  547 ;  New  York  and  Erie 
Banky.  Codd,  11  How.  221;  Bank  of  Com- 
merce Y.  Butiand  and  WashingUm  Ranlroad 
Co.  10  id.  1 ;  Bank  of  Jjcmsingburgh  y.  Mc- 
Kie,  7  id.  360;  Conklin  y.  Butcher,  5  id.  386; 
S.  C.  1  Code  R.  N.  S.  49 ;  Morgan  y.  Avery, 
2  Code  R.  91 ;  S.  C.  7  Barb.  656 ;  St,  Amant 
Y.  De  Beiaxedon,  3  Sandf.  703;  Peters  y. 
Finney,  12  Sme.  ft  M.  449. 

b.  Powers  of  justices  of  supreme 


court,  etc. — ^The  justices  of  the  supremo 
court  are  authorized  to  issue  attachments 
against  vessels  under  the  act  of  the  Legisla- 
lature.  Laws  of  1862,  ch.  482,  §§  4  and  6. 
Matter  of  Steamship  Oireassian,  50  Barb. 
490.  The  justices  of  the  superior  court  of 
New  York  city  hsYo  also  this  power.  Deianey 
Y.  BreU,  1  Abb.  N.  S.  421 ;  S.  C.  4  Rob.  712. 

c.  Expiration  of  term  of  office.-^ 

Where  an  attachment  against  the  propertY  of 
an  absent  debtor  is  issued,  under  the  Code,  in. 
an  action  pending  in  the  supreme  court,  by  a 
justice  of  that  court,  and  his  term  of  office 
expires  pending  the  proceedings,  an  applies 
tion  thereafter  requiring  the  sheriff  to  sell  the 
perishable  property  attached,  is  properly  made 
to  another  iudge  in  that  court.  The  judge 
who  granted  the  attachment  did  not  act  as  a 
commissioner  under  the  RoYised  Statutes,  but 
as  one  of  the  Judges  of  the  court,  and  the 
proceedings  did  not  die  with  his  term  of  oflftce. 
jDavis  V.  Ainsworth^  14  How.  346. 


§  329.  (Am'd  1857,  1860.)  In  %ok<U  ca»es  ioarrant  may  be  granted. 

The  warrant  may  be  issued  whenever  it  shall  appear  by  affidavit  that  a 
cause  of  action  exists  against  such  defendant,  specifying  the  amount  of  the 
claim  and  the  grounds  thereof,  and  that  the  defendant  is  either  a  foreign 
corporation,  or  not  a  resident  of  this  State,  or  has  departed  therefrom  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent,  or  that  such  corpora- 
tfon  or  person  has  removed,  or  is  about  to  remove,  any  of  his  or  its  prop- 
erty  from  this  State  with  intent  to  defraud  his  or  its  creditors,  or  has 
assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of,  or 
secrete,  any  of  his  or  its  property,  with  the  like  intent,  whether  such  defend- 
ant be  a  resident  of  this  State  or  not. 

It  shall  be  the  duty  of  the  plaintiff  procuring  such  warrant,  within  ten 
days  after  the  issuing  thei'eof,  to  cause  the  affidavits  on  which  the  same 
was  granted  to  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  the 
action  is  to  be  tried, . 
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I.  Gboixnos  of  the  Wabbamt. 


a.  Cauae  of  action.— See  §  227,  anfe, 

note  &.  An  attachment  will  issue  in  an  action 
for  the  wrongful  oonveraion  of  property.  Bar- 
ry ▼.  Fishery  39  How.  521 ;  8eoU  t.  Simmons, 
34  How.  66.  Where  the  cause  of  action  arises 
on  the  breach  of  a  contract  to  marry,  an  attach- 
ment will  not  issue.  Barnes  y.  Buck,  1  Lans. 
268.  Where  the  claim  of  the  plaintiff  was 
for  damages  arising  upon  the  breach  of  a  con- 
tract by  the  defendants  to  furnish  .good  com ; 
tiie  breach  complained  of  being,  that  the  com 
was  not  sound,  and  the  damages'  so  claimed 
was  the  difference  between  the  cost  price  and 
the  price  at  which  plaintiff  sold  the  same,  a 
specified  sum,  held,  that  an  attachment  would 
be  sustained.  Lawton  v.  Beil,  34  How.  465  ; 
fi.  0.  51  Barb.  30,  sub  nom.  Lawton  v.  Kiel. 
An  action  against  a  common  carrier  for  negli- 
gent loss,  is  not  an  action  in  which  an  attach- 
ment may  issue.  Atlantic  Mutual  Insurance 
Co.  T.  MeLoon,  48  Barb.  27 .  Nor  in  an  action 
for  trespass  de  bonis,  nor  for  a  tort  independent 
of  contract.  Shajfer  t.  Mason,  29  How.  55 ; 
8.  G.  18  Abb.  455,  286 ;  43  Barb.  501 .  Except 
for  a  wrongful  conversion  of  personal  property. 
Barry  ▼.  Fisher,  39  How.  521.  In  an  action 
lor  assault  and  battery  an  attachment  must  not 
be  issued.  Saddlesvene  v.  Arms,  32  How.  ^0. 
Where  the  plaintiff  seeks  to  enforce  a  contract 
made  for  her  benefit,  and  to  recover  the  pur- 
chase money  contracted  to  Be  paid  by  the  de- 
fendants, the  attachment  will  be  sustained. 
Corson  v.  BaO,  47  Barb.  452.  " 

5.  Fraudnlent  intent. — ^Upon  sufficient 

evidence  that  an  assignment  for  the  benefit  of 
creditors  by  the  defendant,  was  fraudulent, 
the  plaintiff  may  have  a  warrant  of  attach- 
ment. Skinner  v.  OetUnger,  14  Abb.  109.  But 
the  attachment  cannot  be  sustained  on  the 
ground  of  alleged  fraudulent  transactions  of 
the  debtors  prior  to  the  making  of  the  assign- 
ment. Belmont  v.  Lane,  22  How.  365.  Nor  can 
the  attachment  issue  against  a  domestic  cor- 
poration. Ferrier  v.  American  Glass  Silvering 
Co,  34  How.  496 ;  S.  C.  3  Abb.  N.  S.  419.  On 
the  ground  of  fraud,  id.  It  seems  that  an 
assignment  may  be  held  fraudulent  and  void 
on  its  face,  as  hindering  and  delaying  creditors 
within  the  provisions  of  the  Bevised  Statutes, 
and  yet  not  alone  justify  an  attachment  under 
the  Code,  as  a  fraudulent  disposition  of  prop- 
erty;  the  fraud  must  be  actual  or  moral,  id. 
SeeLoesehigkY, Bridge,^  Barb.  171;  ScoU 
V.  Simmons,  34  How.  66. 

Where  the  property  of  a  debtor  was  being 
removed  from  his  store  by  a  third  person 
claiming  to  be  the  assignee  of  such  debtor, 
.  and  there  was  no  filing  of  such  assignment  in 
the  clerk's  office,  held,  not  to  be  sufficient  ev- 
idence of  fraudulent  intent  to  warrant  the  is- 
suing of  an  attachment.  Denzer  v.  Mundy, 
5  Rob.  636.  Where  the  defendant,  when 
called  upon  by  the  plaintiff,  on  several  occa- 
sions, to  pay  the  amount  of  his  demand,  put 
it  off,  stating  that  her  husband,  every  night, 
took  all  the  money  which  she  bad  obUiined 


during  the  day,  and  paid  it  to  persons  in  the 
city  of  New  York,,  from  whom  she  had  pur- 
chased goods,  and  when  the  payment  to  such 
persons  was  disproved  by  affidavit,  no  other 
inference  could  be  drawn  by  the  court  than 
that  such  disposition  of  the  defendant's 
money  was  made  with  intent  to  defraud,  and 
that  it  was  a  proper  case  for  an  attachment. 
Anderson  v.  aBeiUy,  54  Barb.  620.  The 
mere  fact  of  a  man  closing  his  store,  and  pack- 
ing his  goods  until  midnight,  and  the  store 
being  closed  the  next  morning,  his  family 
having  been  removed  for  two  days  without 
his  neighbor's  being  informed  of  it,  is  not  a 
necessary  or  presumable  legal  conclusion  that 
he  meant  to  remove  his  property  with  the  in- 
tent of  defrauding  his  creditors;  nor  should 
an  attachment  be  granted  in  such  a  case  under 
Laws  of  1842,  p.  74.  Mott  v.  Lawrence,  17 
How.  559;  S.  G.  9  Abb.  196.   See  5  Bob.  601. 

c.  Threats— disposal  of  pKroperty.— 

Where  the  defendant  on  being  informed,  af- 
ter his  refusal  to  pay  a  note  held  by  the 
plaintiffs,  that  he  would  be  sued,  threatened, 
if  he  was  sued,  **  to  turn  over  all  his  property, 
and  that  the  plaintiff  would  not  get  a  cent," 
there  is  good  ground  for  granting  an  attach- 
ment. Livermore  v.  Rhodes,  27  How.  506 ;  S« 
C.  3  Bob.  626.  To  the  same  effect  is  Gash- 
erie  v.  Apple,  14  Abb.  64.  But  where  the 
threat  is  to  make  a  lawful  assignment,  or  *'  to 
make  an  assignment"  simply,  without  any 
evidence  to  show  fraudulent  intent,  an  at- 
tachment will  not  issue.  Dickerson  v.  Ben^ 
ham,  20  How.  343;  Aff'g  S.  G.  19  id.  410, 
sub  nom.  Dickinson  v.  Benham;  S.  G.  10 
Abb.  390;  Wilstm  v.  Britton,  26  Barb.  562; 
S.  G.  6  Abb.  97 ;  Bev'g  S.  G.  id.  33. 

d.  Residence. — See  note  /,  S  227,  ante. 
The  property  of  a  non-resident  debtor  may  be 

attached.  BvrriU  v.  JeweU,  2  Bob.  701.  See 
Knox  V.  Mason,  3  id.  681,  and  compare 
§  227.  It  is  not  necessary  that  the  plaintiff 
should  be  a  resident  of  this  State  in  order  to 
avail  himself  of  the  benefit  of  an  attach- 
ment under  the  Gode,  and  the  warrant  may 
issue  where  neither  of  the  parties  are  resi- 
dents and  the  cause  of  action  arose  out  of  the 
State;  it  is  only  necessary  that  the  action 
should  be  commenced  here.  Beady  v.  Stewart, 
1  Gode  B.  N.  S.  297.  But  it  is  otherwise  as 
regards  attachments  under  the  Bevised  Stat- 
utes, id.  CantwsU  v.  Dubuque  Western  BaH- 
road  Co.  17  How.  16.  And  with  regard  to 
corporate  parties,  id.  In  proceedings  upon 
attachment  against  an  absconding,  concealed, 
or  non-resident  debtor,  under  Bevised  Stat- 
utes, Part  II,  chap.  5,  title  1,  every  creditor, 
no  matter  whether  or  not  he  is  a  resident  of 
the  State,  has  a  right  to  exhibit  his  claim  to 
the  trustees  appointed  under  the  act,  and, 
upon  having  it  allowed,  to  share  in  the  dis- 
tribution ;  but  such  foreign  creditor  could  not 
initiate  these  proceedings  here.  Matter  of 
Coates,  12  How.  344.  But,  see  Matter  of 
Marty,  3  Barb.  229 ;  S.  G.  2  Barb.  436. 
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Where  the  demuid  was  on  %  perteerabip 
debt,  and  one  of  the  plAintiif  partners  resided 
abroad,  ^Mpooeedings  for  aa  attachment  under 
the  Revised  Statutes  could  be  oommeneed  by 
the  resident  partners.  Bmard  y.  ITaraotw,  13 
N.  Y.  (Z  Kern.),  259. 

0.  Afwigmws— repreeentatlTes.— In 

an  action  on  a  bond  given  under  the  Revised 
Statutes  relating  to  attachments  against  ab- 
sconding, concealed  and  non-resident  debtors, 
hddy  that  the  proceedings  and  declarations 
were  well  enouj^  in  treating  the  plaintiffs, 
though  mer^  assignees  of  the  debt  for  which 
they  sued  out  the  attachment,  fa  the  aomi- 
nai  creditors;  and  that  it  was  no  objection  that 


the  bond  was  taken  m  their  own  names.  Bst* 
l^  V.  Palmer,  I  HiU,  482.  Under  th^  Re-^ 
vised  Statutes,  an  attachmant  mn  be  sued  out 
bj  the  trustees  of  a  aonrresident  ciedito? 
against  a  aon-rasideBt  debtor,  if  the  trustees 
are  residents.  Matter  of  Browh  21  Wend. 
316.  The  property  oC  an  executor  or  admin- 
istrator cannot  oe  attached  in  an  action  sfMnst 
him  in  his  representative  character.  MaUer 
qf  Hwrd  <md  Seldm^  9  Wend .  465 ;  approved, 
JKoMer  of  GaUowa^^  21  id.  32.  But  it  is 
otherwise,  of  course,  if  he  is  not  sued  solelr 
in  his  representative  eapaoitj.  MaMer  mf  Qoh 
lotooy,  21  Wend.  32»  mgm. 


II.  Afstdavit. 


a.  Jurisdiotion- — ^An  affidavit  to  procure 
an  attachment  which  wholly  omits  to  state  the 
grounds  of  the  cause  of  the  action,  constitutes 
a  defect  of  jurisdiction  which  cannot  be  rem- 
edied by  amendment.  Zeregal  v.  Benoiety  33 
How.  129 ;  S.  C.  7  Rob.  199,  sub  ncmi,  Ztr^ 
ga  V.  Benaiei ;  Fumum  v.  WaUer,  13  How. 
348.  The  rule  is,  that  if  enough  is  set 
forth  ijfk  the  affidavit  to  call  upon  the  officer 
for  the  exercise  of  his  jivigment  upon  the 
weight  and  importance  of  the  evidence,  it  is 
sufl£sient  to  establish  his  jurisdiction.  Shakk- 
LAvo,  J.,  in  dmkim  v.  Ihiteher,  1  Code  R. 
N.  S.  49;  S.  C.  5  How.  386;  SkinnUm  v. 
KeOey,  18  N.  Y.  (4  Smith),  355;  Kiieock  v. 
CTroiii,  34  Barb.  144. 

h.  Prima  &xde  oa8e.—-The  growing  dis- 
position to  apply  for  attachments  and  other 
provisional' remedies  renders  it  necessary  to 
require  affidavits  in  strict  conformity  to  the 
requirements  of  the  statute,  and  to  be  full, 
explicit  and  convincing.  Sl^  v.  Stewart,  39 
How.  385.  See,  also,  Mott  v.  Lawrence,  17 
How.  559.  The  affidavit  upon  which  the 
attachment  is  issued  should  be  explicit  and 
made,  in  general,  upon  positive  knowledge  of 
the  deponents,  so  for  as  to  make  out  a  prima 
fade  case.  St,  Amant  v.  De  Beixeedan,  3 
Sandf.  703 ;  S.  C.  1  Code  R.  N.  S.  104. 

c.  Suffidancy* — ^In  an  action  for  the  re- 
covery of  money  the  affidavit  need  onlv  state 
that  a  cause  of  action  exists  against  the  defend- 
ant, specifying  the  amount  of  the  claim  and 
the  grounds  thereof,  and  that  the  defendant  is 
non-resident  or  absconding,  etc.  0<nM  v. 
Bry<m,  3  Bosw.  626.  But  where  the  whole 
charge  of  **  removing  and  disposing  property, 
and  departing  from  the  State  with  intent  to 
defraud  creditors,"  rested  upon  the  foot  as 
shown  in  the  affidavit,  that  the  defendant 
.  offered  to  sell  the  deponent  goods  for  less 
than  to  any  one  else,  and  requested  him  to 
ke^  it  a  secret,  it  was  hM  insufficient  to 
procure  ah  attachment.  Frank  v.  Levie,  5 
Rob.  599. 

It  seems  that  an  affidavit  for  an  attachment, 
stating  positively,  in  the  words  of  the  Code, 
the  single  fact  that  the  defendant  had  departed 
from  the  State  with  intent  to  defraud  his 
creditors,  or  had  departed  from  the  State, 


standing  alone,  unaided  bv  any  other  foot  or 
circumstance,  is  not  any  legal  evidenee  of  a 
departure  from  the  State  with  intent  to  de- 
fraud creditors.  Fwrman  v.  Wotter,  13  How. 
348;  Stewart  v.  Brawn,  16  Barb.  367. 

d.  Pendency  of  the  action.— It  k  not 

necessary  that  the  affidavit  upon  whi<^  the 
warrant  of  attaclmient  is  issued,  should  show 
the  issuing  of  the  summons ;  it  is  enough  if 
the  summons  was  issued  when  the  attachment 
was  obtained;  and  the  warrant  is  not  invalid 
for  omitting  to  state  that  it  was  issued  in  an 
action  then  pending.  LawUm  v.  Beit,  34  How. 
465;  S.  C.  51  Bart>.  30,  sub  ncMn.  LawUm  ▼. 
Kid;  Conklm  v.  Duteher,  supra. 

e.  Form  of  statement.  —  Where  an 

affidavit  for  an  attachment  vmits  the  titte  to 
the  cause,  does  not  stato  who  de|)onant  is, 
whether  plaintiff  or  defendant,  and  m  no  part 
of  it  is  either  plaintiff  or  defendant  individuaJh 
ly  named,  it  is  entirely  insufficient.  Burgess 
V.  Stm,  12  How.  401.  Rut  where  the  affidavit, 
made  by  one  of  the  phdnttffii,  proceeded  in  one 
passage,  thus :  ^*  The  plaintim  aver,"  certain 
foots ;  hdd,  that  the  deponent,  being  one  of 
the  plaintiib,  the  existence  of  the  foots  did 
'*  appear  by  affidavit,"  so  as  to  make  the  is- 
suing of  the  attachment  regular.  Jamisau  v. 
Beecher,  4  Abb.  230.  If  the  foots  ure  stated 
on  tn/brMolion  and  hdief  alone,  the  affidavit 
wUl  be  insufficient  (yUMg  v.  Fred,  37 
How.  272;  Brewer  v.  Tucker,  13  Abb.  76; 
Hm  V.  Bond,  22  How.  272 ;  Aohr^  v.  Ack- 
rogd,  11  Abb.  345 ;  S.  C.  20  How.  93 ;  Ban- 
neOy  v.  Carhett,  7  N.  T.  (3  Seid.),  500 ;  Onn- 
man  v.  Tompkins,  1  Code  R.  N.  S.  12 ;  Mcr^ 
gan  v.  Averg,  7  Barb.  656 ;  S.  C.  2  Code  R. 
91 ;  Matter  of  Bliss,  7  Hill,  187 ;  Kmgdand 
V.  Cowman,  5  HiU,  608 ;  Matter  qf  Faulkner, 
4  id.  598 ;  Ex  parte  Bobinson,  21  Wend.  672 ; 
Ex  parte  Haynee,  18  id.  611 ;  Smitih  v.  Lues, 
14  id.  237. 

But  where  the  <<  information  and  belief" 
refer  to  the  lime 'of  the  rendition  of  the  judg- 
ment on  which  the  suit  is  brought,  and  not 
to  the  fact  of  its  existence,  nor  to  the  curcum- 
stance  that  the  indebtedness  of  the  defendant 
arose  before  it,  there  is  sufficient  positive  alle- 
gation to  sustain -the  attachment.  Donnelly  v. 
Cbrfretl, 7  N. T.  (3  Seld.)>  500.    Jluemsthat 
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if  tM  wnvcoc  01  hm  Wabmiftnoii  tov  poattos 
oiit»  or  the  |MwittTe  attdant  of  the  peraoiu  from 
whom  the  mibrmatioii  is  derhrod  u  fumishedy 
this  wiU  he  mfHewnt.  Brewer  ▼.  TVidher,  IS 
Ahb,  76.  An  Aflldfttit  is  good,  although  the 
applicant  sweats  oni^  to  his  belief  as  to  the 
intent  of  ftand,  provided  he  sets  Ibrth,  on  his 
positiTO  oath,  uets  and  circumstances  on 
which  siH^  belief  is  founded.  FuHon  v. 
Heaian^  1  Barb.  552.  See  BMer  y.  Ben$on, 
id.  527.  Where  the  pkintiif  stotes  that  there 
is  a  Isi^  sum  of  monej  due  him  from  the  de- 
fendanC  but  is  unable  to  specify  the  amount 
of  his  claim,  the  affidavit  will  t>e  insufficient. 
Ackravd  v.  Aehrofd,  20  How.  93;  S.  0.  II 
Abb.  Us. 

/.  S^ai]ig.-*Tiw  nott-iling  of  the  affidavit 


does  not  alfoet  the  validitv  of  the  wsnrant  or 
the  proceedings  thereunder.  BrMh  v.  Wie- 
Imnkif,  36  How.  253,  254.  And,  see  Denxer 
V.  IftMUfy,  5  Rob.  636.  But,  see  Supreme 
Oourt  Rule  5,  and  Johnson  v.  60901^,  28  How. 
492;  S.  0.  3  Rob.  710. 

g.  Certificate. — ^Where  the  affidavit  was 
sworn  to  before  a  commissioner  in  another 
State,  but  no  certificate  of  the  Secretary  of 
State  had  been  obtained  as  required  by  the 
sUtttte  (Laws  1850,  ch.  270),  held,  that  the 
omission  might  be  supplied.  Lawton  v.  Beil, 
34  How.  465;  S.  €.  51  Barb.  30,  sub  nom. 
Jjawton  V.  Kid.  In  this  case,  the  judge 
ordered  the  plaintiff  to  take  the  original  affida> 
vits  from  the  files  and  return  the  same,  duly 
certified^  within  ten  days.  lb. 


HL  MomoNS — Gbnebal. 


A.  Time  and  manner  of  stovlng  to 

eet  aside.— /(  semw  that  no  person  can 
take  Advantage  of  a  want  of  rwuhnty  in  the 
issuing  of  an  attachment  under  the  Code,  other 
than  a  purty  to  the  action.  Matter  of  Oti^ 
woid,  lo  Barb.  412;  Approved  in  I^am  v. 
JTefelbwm,  46  Barb.  43.  See  ITV^ter  v.  IFoml^  1 
Abb.  N.  S.  151,  where  it  was  decided,  also,  that 
a  motion  by  a  subsequent  attaching  creditor  to 
iet  aside  a  prior  attachment  on  the  ground  of 
irregularity  oeuld  not  be  entertained.  As  to 
the  time  when  a  motion  to  set  aside  for  irreg- 
ularity may  be  made,  the  decisions  are  not 
harmonions.  In  Bmien  v.  First  National 
Bank  of  Modinm,  34  How.  408,  409  (n.),  it 
was  hdd  that  a  motion  to  set  aside  the  at- 
tachment for  irregularity,  may  be  made  after 
judgMMut  obtaiwM  and  executiott  issued  in 
the  action.  To  the  same  effect  is  Thamp&on 
V.  OHleer,  24  How.  286.  la  Lotoretice  v. 
Jokes,  15  Abb.  110»  where  the  motion  was 
made  twenty  days  after  judgment,  and  execu* 
tion  issued,  it  was  held  that  the  motion  had 
been  too  long  delayed.  And,  it  would  seenn, 
by  S^fhidf  V.  Baldwin,  22  How.  278 ;  S.  G. 
13  Abb.  469,  that  after  the  entn^  of  judgment 
in  the  suit,  the  attachment  is  no  longer  of 
any  force,  so  iar  as  seizing  property  of  de- 
fendant is  concerned.  But  the  i\ile  that  de- 
fendant must  move  to  set  aside  for  irregularity 
at  the  earliest  opportunity,  does  not  apply  to 
motions  for  relief  affecting  substantial  rights. 
Swetey  V.  BarUeU  3  Abb.  N.  S.  444.  The 
motion  of  the  defendant  to  open  a  default,  and 
the  order  of  the  court  granting  it,  but  al- 
lowing the  judgment  entered  to  stand  as  securi- 
ty, does  not  preclude  the  defendant  from 
moving  to  set  aside  a  toid  attachment  in  the 
action.  Zeregal  v.  Benoist,  33  How.  129;  S. 
C.  7  Hob.  199,  sub  nom.  Zerega  v.  Benoist. 

A  motion  to  set  aside  an  attachment  may 
be  made  by  the  defendant  without  putting  in 
a  general  appearance  in  the  action.  Monies 
V.  Gould,  1  Abb.  K.  S.  255.  It  seems  that  if 
the  defendant  has  parted  with  all  interest  in 
the  goods  attached,  previous  to  the  attach- 
ment, he  cannot  move  to  set  it  aside.  Fur^ 
man  v.  Waiter,  13  How*  348, 359.    The  mo- 


tion must  be  made  by  a  defendant  sustain 
ing  injury  growing  out  of  the  issuing  of 
the  attachment,  id.  Matter  of  Oristoold,  13 
Barb.  412;  Isham  v.  Ketdhum,  46  Barb.  43 ; 
Traeg  v.  First  NaUmtA  Bank  of  Sslma,  37 
N.  Y.  (10  Tiff.),  523;  S.G.  5  Trans.  App.  14; 
i>idberso»  v.  Bet^Mm,  20  How.  343 ;  S.  G.  12 
Abb.  158.  A  motion  to  set  aside  an  attach- 
mmt  may  be  made  directly  to  ^e  oourt. 
Bank  of  bommeree  v.  Bwtland  and  Washing- 
ton Ednbroad  Co,  10  How.  1, 6.  But  on  such 
a  motion  the  court  will  no(  try  the  merits  of 
the  aetioa.  lb. 

h.  Motion  to  TROftte — affidarits.— 

On  motion  to  vacate  a  warrant  of  attachment 
issned  under  the  Code  where  affidavits  are 
read  in  behalf  of  the  defendsnt,  the  plaintiff 
may  read  supplemental  affidavits.  H%U  r. 
Belkd,  22  How.  272,  275 ;  Oasheris  v.  Apple, 
14  Abb.  64;  Wilson  v.  Britton,  6  id.  33,  97 ; 
Houghton  v.  Autt,  16  How.  77;  Furman  v. 
Walter,  13  id.  348;  New  York  and  Erie 
Bank  v.  Codd,  11  id.  221,  576;  Genm  v. 
Tompkins,  12  Bari).  265 ;  Morgan  v.  Avery, 
7  Barb.  656;  S.  0.  2  Code  R.  91 ;  St,  Amant 
V.  De  BeiMsedon,  3  Sandf.  703.  Some  of  the 
above  cases  holding  that  no  supplemental  affi- 
davits are  admissible  on  the  part  of  the  i^aint- 
iff  except  such  as  contradict  the  statements 
contained  in  the  defendant's,  and  others  hold-< 
ing  that  the  supplemental  affidavits  may  sup- 
ply defects  in  the  original  affidavite.  And  see 
intern  V.  ^od^,  14  Abb.  64  (n.)  But  where 
the  motion  to  vacate  is  founded  solely  on  the 
affidavits  upon  which  the  attachment  was 
granted,  no  additional  affidavits  in  support  of 
the  original  application  can  be  alio  wed.  In  such 
cases,  the  attachment  must  stand  or  fall  upon 
the  facte  originally  set  forth.  HiU  v.  Bemd,  22 
How.  272.  Yet  such  additional  affidavite  will 
be  allowed  where,  since  the  original  applica- 
tion was  made,  it  appears  that  there  has  been 
a  change  in  the  relation  and  condition  of  the 
parties,  such  as  a  eeneral  assignment  by  the 
defendant  for  the  benefit  of  craditors.  IXck' 
erson  r.  Benham,  20  id.  343;  Aff'g  S.  C. 
19  id.  410,  sub  nom.  IHekinson  v.  BetOiam ; 
S.  C.  12  Abb.  158;  10  id.  390.     Where 
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tlie  defendant,  on  a  motion  to  racate  an  at- 
tachment on  the  ground  of  the  insulBciencj 
( f  the  plaintifiTs  affidayits,  procnred  an  order 
to  show  cause,  pursuant  to  section  402  of  the 
Code,  instead  of  giving  the  usual  notice  of 
motion,  held,  that  the  defendant  could  not 
have  used  against  objection,  tho.  affidavit  by 
which  he  obtained  the  order  to  show  cause ; 
and  hence  it  was  not  ground  for  admitting  the 
plaintiff's  further  affidavit  in  o|^>osition  to  the 
motion.  Brewer  v.  Tucker,  13  Abb.  76.  On  a 
motion  to  set  aside,  every  allegation  essential 
to  the  granting  of  an  attachment  may  be  de- 
nied and  disproved.  Bi>scher  v.  BinUUer,  4 
Abb.  396.  On  a  motion  to  vacate  an  attach* 
ment,  the  defendant  may  read  oounteiHiffid^- 
vits  in  support  of  his  motion.  HoughUm  t. 
Ault,  16  How.  77. 

e.  Effect  of  assignment.— The  fact 

that  the  defendant  has  made  a  ^neral  assign- 
ment for  the  benefit  of  creditors  liter  the 
attachment  has  issued,  does  not  debar  him 
fix>m  moving  to  discharge  it.  Oatharie  v. 
Apple,  14  Abb.  64 ;  Brewer  v.  Tucker,  13  id. 
76;  Dkkinmm  v.  Benham,  12  id.  158;  Aff'g 
10  id.  390;  S.  0.  20  How.  343,  sub  nom. 
Dickerson  v.  Benham,  and  19  id.  410.  Nor 
doea  the  fiust  that  the  assignment  was  made 
previous  to  the  granting  SL  the  attachment 
change  the  rule.  Brewer  v.  Tucker,  supra. 
But  see  Furman  v.  Walter,  13  How.  348. 

d.  Report  of  referee.— When  a  motion 

is  made  to  set  aside  an  attachment,  and  pend- 
ing the  motion  the  plaintiff  procures  ftom  the 
referee  to  whom  the  action  had  been  referred 
a  report  in  his  fitvor,  finding  that  the  transfer 
of  property  by  the  defendant  was  (raudulent, 
Hu6tk  report  can  have  no  eflbct  or  control  in 
the  decision  of  the  motion.  Bigneif  v.  TaUr 
madge,  17  How.  556. 

e.  Seoond  application  for  attach- 


ment.— Where  an  attachment  has  been 
vacated  by  the  court,  after  opposition  and 
argument  on  the  merits  of  the  application^ 
another  application  for  the  attachment  or 
substantially  the  same  &cts,  wheUier  before 
the  same  or  another  court,  will  not  be  enter 
tained.  Schtemnier  v.  Myerwtem,  19  How.  412 

/.  Trespassers— attachment  vaca- 
ted.— Where  the  attachment,  under  whict 
parties  have  seized  goods,  has  been  set  asiA 
as  irregular,  it  affords  them  no  protectioi 
whatever  for  such  taking.  The  moment  it  it 
set  aside  they  stand  as  Uiongfa  no  process  bar 
ever  been  issued,  and  become  trespassers  ok 
initio,  Lyon  v.  Yates,  52  Barb.  237 ;  JTerr  v 
MomU,  28  N.  T.  (1  Tiff.),  659.  The  retnn 
of  the  property  in  such  a  case  only  goes  iz 
mitigation  of  the  damages;  it  is  no  answer  ic 
bar  of  the  action  for  the  wrong,  id. 

g.  If  the  attachment  be  set  aside,  a 
li^t  of  aAion  on  the  undertaking  accruee 
immediately;  but  there  is  no  propriety  in 
takinff  it  from  the  files  and  delivering  it  to  the 
defendant  until  the  trial  in  an  action  upon  it, 
when  it  msy  be  produced  in  court.  Freewwm 
T.  Yowng,  3  Rob.  666. 

A.  Appeal. — Prior  to  the  amendment  of 
the  Code  (sec.  241)  of  1857,  the  only  remedy 
of  the  defendant  in  case  the  attachment  was 
regular,  was  by  appeal ;  but  now  the  defend- 
ant may  move,  in  all  cases,  to  vacate  or  dis- 
charge. Swesey  v.  Bartlelt,  3  Abb.  N.  S.  444. 
And  see  NUes  v.  Vandersee,  14  How.  547,  for 
the  prior  usage.  An  appeal  from  an  order  of 
the  general  term  revising  to  vacate  an  attach- 
ment, will  lie  to  the  court  of  appeals,  where 
the  appellant  bases  his  objection  upon  strict 
law,  and  a  claim  of  right,  conceding  that  he 
cannot  control  or  influence  the  discretion  of 
the  court  below.  Tracy  v.  First  Nationdl  Bank 
ofSdma,  37  N.  Y.  (10  Tiff.),  523. 


^  280.  (AmM  1862.)  Security  on  obtaining  toarrant. 

Before  issuing  the  warrant,  the  judge  shall  require  a  written  undertaking 
on  the  part  of  the  plaintiff,  with  sufficient  surety,  to  the  effect  that,  if  the 
defendant  recover  judgment,  or  the  attachment  be  set  aside  by  the  order 
of  the  court,  the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of  the  attach* 
ment,  not  exceeding  the  sum  specified  in  the  undertaking,  which  shall  be 
at  least  two  hundred  and  fifty  dollars. 


a.  Amendment. — The  undertaking  maj 
be  amended  and  rendered  sufficient  after  smt 
commenced.  Kissamy,  Marshall,  10  Abb.  424. 
Even  after  a  motion  to  vacate,  on  the  ground 
of  the  insufficiency  of  the  security.  lb. 

h.  "Piling — Although  the  filing  of  the  un- 
dei-taking  is  a  pre>requisite  to  an  action 
brought  by  an  attachment  creditor  to  collect 
a  demand  from  the  defendants  to  the  debtor 
in  the  attachment,  upon  which  demand  the 
attachment  had  been  levied,  nevertheless,  the 
plaintiff  may  move  for  leave  to  file  the  un- 


dertaking nunc  pro  tune,  MiUbank  v.  Broad- 
way Bank,  3  Abb.  N.  S.  223. 

c.  Surety. — ^Where  an  attachment  was 
issued  under  die  Revised  Statutes,  it  was  held 
that  a  bond,  with  security,  was  necessary  to  the 
validity  of  the  process.  Bennett  v.  Brown,  4 
N.  Y.  (4  Oomst.),  254;  S.  C.  1  Code  R.  N.  S. 
267.  An  undertaking  binding  upon  the  prin- 
cipal will  also  iHnd  the  sureties,  if  no  fraud  ia 
practiced  in  procuring  their  signatures.  Cole* 
man  v.  Bean,  32  Uow.  370 ;  S.  0.  3  Keyes, 
94;  Aff'g  S.  C.  below,  14  Abb.  38. 


^  S31,  232.] 
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d.  '*Beoovery.**— The  reooTcry  of  judg- 
ment here  mentioned,  means  a  final  recovery. 
BenneU  y.  Broumy  20  N.  T.  (6  Smith),  99 ; 
Aff 'g  S.  0.  31  Barb.  158.  In  order  to  entitle 
the  plaintiff  to  reooTer  on  the4>ond,  it  is  not 


neoesaaiy  to  establish  a  debt  of  at  least  0100 ; 
it  is  enough  for  him  to  show  that  anything 
was  due  him;   so   heU  where  the  attach- 
ment issued  pursuaiit  to   Revised  Statutes 
ThompBim  v.  mekersan^  12  Barb.  108. 


§  '231.  (Am'd  1851.)  Warranty  to  whom  directed,  and  what  to  require* 
The  warrant  shall  be  directed  to  the  sheriff  of  any  county  in  which 
property  of  such  defendant  may  be,  and  shall  requu-e  him  to  attach  and 
safely  keep  all  the  property  of  such  defendant  within  his  county,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  plaintiff's  demand,  together 
with' costs  and  expenses,  the  amount  of  which  must  be  stated  in  conformity 
with  the  complaint,  together  with  costs  and  expenses.  Several  warrants 
may  be  issued  at  the  same  time  to  the  sheriffs  of  <iifferent  counties. 


a.  fflmatore. — The  signature  of  the 
judge  who  grants  a  warrant  of  attachment  is 
mdispensable  to  its  validity;  without  it  there 
would  be  no  assurance  to  the  officer  of  its  gen- 
uineness. C'roen^ea/v.  IftM^ord^SOHow.  30; 
8.  G.  19  Abb.  469.  But  the  same  reason  does 
-^ot  exist  for  adding  the  judge's  signature  to  a 
copy  warrant,  id.  It  se&ns  that  it  does  not 
require  a  formal  teste^  signature  of  the  clerk,  or 
seal,  but  the  signature  of  the  attorney  is  requi- 
site. Qenmy.  Tompkins,  12  Barb.  265,  287 ;  S. 
C.lOodeB.N.S.12,16.  The  signature  of  the 


attorney  may  be  supplied,  even  on  a  motion 
to  yacate  on  the  ground  of  such  deficiency. 
Kiasam  y.  Marshall,  10  Abb.  424.  See,  also, 
Yorks  y.  Peck,  17  How.  192. 

ft.  No  return  day   need   be   inserted. 
Gemn  y.  Tompkins,  supra, 

c.  Omissions. — ^The  attachment  is  not' 
yoid  for  omitting  to  state  that  "  it  was  issued 
in  an  action  then  pending."  Latctdn  y.  Bed, 
34  How.  465 ;  S.  C.  51  Barb.  30,  sub  nom. 
Lawton  y.  Kid. 


§  23^  Mode  of  proceeding  in  executing  ^oarrant. 

The  sheriff  to  whom  such  warrant  of  attachment  is  directed  and  deliv- 
ered, shall  proceed  thereon,  in  all  respects,  in  the  manner  required  of  him 
by  law  in  case  of  attachments  against  absent  debtors,  shall  make  and  return 
an  inventory,  and  shall  keep  the  property  seized  by  him,  or  the  proceeds 
of  such  as  shall  have  been  sold,  to  answer  any  judgment  which  may  be 
obtained  in  such  action,  and  shall,  subject  to  the  direction  of  the  court  or 
judge,  collect  and  receive  into  his  possession  all  debts,  credits  dhd  effects 
of  the  defendant.  The  sheriff  may  also  take  such  legal  proceedings,  either 
in  his  own  name  or  in  the  name  of  such  defendant,  as  may  be  necessary  for 
that  purpose,  and  discontinue  the  same  at  such  times  and  on  such  terms  as 
the  court  or  judge  may  direct 

I.  Mode  of  Pbogeedino. 


■a.  The  manner  of  proceeding  is  pointed 
out  in' 2  R.  S.  4,  5,  Edmonds'  edition. 

§  7.  The  sheriff  to  whom  any  such  warrant 
shall  be  directed  and  deliyered,  shaU  imme- 
diately attach  all  the  real  estate  of  such  debt- 
or, and  all  his  personal  estate,  including  money 
and  bank  notes,  except  articles  exempt  from 
execution ;  and  shall  take  into  his  custody  all 
books  of  accounts,  youchers  and  papers  rela- 
ting to  the  property,  debts,  credits  and  effects 
of  such  debtor,  together  with  all  eyidences  of 
his  title  to  real  estate ;  which  he  shall  safely 
keep,  to  be  disposed  of  as  hereinafter  directed. 

§  8.  He  shall,  immediately  on  making  such 
seizure,  with  the  assistance  of  two  disinterest- 


ed freeholders,  make  a  just  and  true  inyentory 
of  all  the  property  so  seized,  and  of  the  books, 
youchers  and  papers  taken  into  his  custody, 
stating  therein  the  estimated  yalue  of  the  sev- 
eral articles  of  personal  property,  and  enumer- 
ating such  of  them  as  are  perishable ;  which 
inyentory,  after  being  signed  by  the  sheriff 
and  appraisers,  shall,  within  ten  days  after 
such  seizure,  be  returned  to  the  officer  who 
issued  the  warrant,  and  the  sheriff  shall,  under 
the  direction  of  such  officer,  collect,  receiye 
and  take  into  his  possession  all  debts,  credits 
and  effects  of  such  debtor,  and  commence  such 
suits  and  take  such  legal  proceedings  in  the 
name  of  such  debtor  as  may  be  necessary  foi 
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thift  pnrpoM;  «ad  vUeh  saita  and  pioeMd- 
iofpi  mmj  b«  oonthmed  b^  tbe  trustees,  to  be 
si^Mhited  S8  hereinsfter  directed,  until  a  final 
terminalipn  thereof. 

§  9.  If'sDj  of  Uie  pwyertj  so  seised,  other 
than  Tessels,  be  perishable,  the  sheriff  shall 
sell  the  same  at  public  auction,  under  an 
order  of  the  officer  who  issued  the  warrant, 
and  shall  retain  in  his  hands  the  proceeds  of 
such  sale,  after  deducting  his  expenses,  to  be 
allowed  by  such  ofllcer;  which  proceeds  shall 
be  disposed  of  in  the  same  manner  as  the 
property  so  sold  would  hare  been,  if  it  had 
remained  unsold. 

§  10,  If  any  goods  or  eflfects,  seited  as  the 
property  of  the  debtor,  other  than  vessels, 
shall  be  claimed  by,  or  in  behalf  of,  any  other 
person  as  his  property,  the  sheriff  ahaU  sum- 
mon and  swear  a  jury  to  try  tiie  validity  of 
such  claim,  in  the  same  manner  and  with  the 
like  effect  as  in  case  of  seizure  under  execution. 

§  11.  If,  by  their  inouisition,  the  jury  find 
the  propertv  of  the  goods  and  effects  so  seized 
to  be  in  the  person  so  claiming  them,  the 
sheriff  shall  forthwith  delivw  Uiem  to  the 
claimant  or  his  agent;  unless  the  attaching 
creditor  shall,  bv  m>nd  with  sufficient  sureties, 
indemnify  the  sheriff  for  the  detention  of  such 
goods  and  effects.  In  case  of  such  indemnity, 
the  sheriff  shall  detain  such  goods  and  efiects, 
to  be  disposed  of  as  hereinafter  directed. 

§  12.  If  the  property  in  such  goods  be  found 
to  be  in  the  claimant,  the  costs  and  charges 
arising  from  such  inquisition,  to  be  allowed  by 
the  officer  issuing  the  warrant,  shall  be  paid 
by  Uie  attaching  crwittor ;  but  if  it  be  found 
to  be  in  the  debtor,  then  the  costs  and  chaiges, 
to  be  ascertained  in  the  same  manner,  shall  be 
paid  by  the  claimant. 

b.  Note  to  §  7.— Section  232  requires  the 
sheriff  to  proceed  in  the  manner  directed  in 
cases  of  attachment  against  absent  debtors. 
The  provisions  of  the  Revised  Statutes  on  this 
point  are  thereby  incorporated  into  the  Code. 
To  render  a  seizure  under  process  effectual, 
it  must  be  accompanied  by  possession.  The 
sheriff  must  not  only  seize,  but  he  must 
uke  the  property  into  his  custody;  and  in 
case  of  neglect  to  perform  his  duty  in  this  re- 
spect, he  is  personally  liable.  Smith  v.  OrseTf 
43  Barb.  187.  Bn^  see  Barry  v.  Fisher,  8 
Abb.  N.  S.  309;  S.  G.  39  How.  521.  In 
an  attachment  suit  by  a  creditor  against  a  non- 
resident debtor,  under  the  Code,  tlie  sheriff  is 
required  to  attach  the  real  and  personal  estate 
of  the  debtor.  Mechanics*  and  Trader^  Bank 
of  Jersey  City  v.  DalUn,  33  How.  316;  S.  G. 
50  Barb.  587. 

—  Real  estate  may  be  attached  by  the  of- 
ficer without  going  on  the  property ;  it  is  not 
necessary  that  it  should  be  even  within  his 
view.  He  must,  of  course,  do  some  act,  make 
some  entry  or  memjrandum  indicative  of  his 
intention ;  but  having  done  this,  although  he 
makes  no  vocal  proclamation  of  the  fact,  he 
has  made  a  legal  levy.  Bodaers  v.  Btmner,  55 
Barb.  9 ;  Burkhardt  v.  McCleUan,  15  Abb. 
243  (n.) 


*"-"  PbtsoiulI  pvopertUTt  howsfSt,  oiasl 
be  attached  by  aetual  seizure  and  eostody. 
SinUh  V.  Orser,  43  Bari>.  187 ;  Tale  v.  Mai- 
thews,  20  How.  430;  S.  0. 12  Abb.  379.  ^nd 
see  Le&mei  v.  Vaindekbwryh^  8  How.  77; 
Arg  S.  G.  7  How.  381. 

c.  Veeaeis  may  be  attached  nnder  laws 
of  1862,  chap.-  482 ;  and  when  the  attachment 
is  so  obtained,  the  prior  filincof  a  specification 
of  the  debt,  required  by  such  statute,  is  only 
necessary  when  the  vesssel  has  left  the  port 
at  whkh  the  debt  was  contracted.  MaUtr  ef 
TiUm,  19  Abb.  50. 

Where  the  officer,  with  an  attachment 
against  goods  on  board  of  a  vessel,  went  on 
board,  served  the  same  on  the  captam  uid  by 
virtue  thereof  demanded  the  goods,  and  that 
the  captain  should  anchor  his  barque  tid 
they  could  be  taken  out,  the  goods  at  this  time 
being  in  the  h^d  of  the  veuel  mu^g;led  with 
others  of  like  description,  and  the  hatches 
dosed ;  but  the  captain,  anxious  to  proceed, 
executed  pspsrs  becoming  the  reoe^itor  of  tlie 
sheriff;  hstd,  that  this  was  a  valid  levy. 
Taaeks  v.  Seh$nidt,  18  Abb.  307. 

d.  Note  to  §  8.— By  the  Rerised  Statutes 
it  is  provided  that  the  inventory  which  is  taken 
by  the  officer  serving  the  attachment  shall, 
within  ten  days  after  the  seisure,  be  retnroed 
to  the  officer  who  issued  the  warrant.  No 
provision  is  here  made  for  the  return  of  the 
attachment  itself,  either  to  the  officer  or  the 
court;  but  by  the  232d  section  of  the  Gode, 
the  sheriff  is  required  to  make  and  return  an 
inventory.  Bodgers  v.  Bonner,  55  Barb.  9,  26 ; 
Lyman  v.  Cartwriyht,  3  E.  D.  Smith,  117. 
And  as  to  the  return  of  the  attachment,  see 
§  242,  post.  The  return  of  the  attachment 
and  the  inventory  may  be  amended  by  insert- 
ing in  the  inventories,  a  specific  description 
of  a  lot  of  land  omitted  by  mistake.  Vsmder^ 
heyden  v.  Gofy,  38  How.  367.  The  legisla- 
ture did  not  intend  that  the  sheriff  should 
make  the  inventory  on  the  day,  or  immediately 
after  the  day  upon  which  he  serves  the  attach- 
ment, nor  did  it  require  of  him  that  he  should 
have  sufficient  information  at  the  time  of  the 
service  to  enable  him  to  give  a  specific  descrip- 
tion of  the  property ;  a  general  notrae  is  sum* 
cient.  Glbkkb,  J.,  OreenUt^fY.  Mumford,  30 
How.  30;  S.  C.  19  Abb.  469;  approved  in 
Drake  v.  Goodridge,  54  Barb.  78. 

e.  Note  to  §§  10,  1 1,  12.— The  sheriff 
may  require  a  bond  of  indemnity  before  pro- 
ceeding to  seize  goods  not  in  the  possession  of 
the  attachment  debtor,  but  in  the  possession 
of  a  third  person  claiming  title  to  them. 
Chamberknn  v.  Better,  18  N.  Y.  (4  Smith), 
115.  Where  the  bond  of  indemnity  was  given 
bv  only  one  of  several  creditors,  the  measure 
of  damages  in  an  action  on  such  bond  was  the 
whole  amount  claimed,  althou^  other  cred- 
itors received  the  benefit  of  ih»  surplus  pro- 
ceeds of  the  goods  sold  under  attachment,  id. 

Where  the  sheriff  has  received  the  bond  of 
indemnity,  he  may  return  the  execution,  nnUa 
bona,  if  the  attached  property  is  taken  out  of 
his  hands,  but  in  so  doing  he  takes  upon  him- 
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mlf  the  reqMnnbflity  of  proTHig  property  out 
of  the  defenduit.  Lummit  ▼.  Kanen^  43  6erb. 
373. 

The  statute  has  made  the  pnetiee  under  an 
attachment^  to  conform  in  one  respect  to  what 
had  long  been  the  common  Uw  rule  in  Mard 
to  property  lefied  <m  under  execution ;  in  both 
eases  thesheriff  is  now  bound  to  keep  posses- 
sion of  the  goods,  if  indemnified,  though  the 
jury  find  the  mx>per^  to  be  in  athird  person. 
Pm^  €x  rd.  Kmogg  t.  SchmfUr,  5  Barb.  166. 
Nor  will  such  a  detention  of  nroperty  by  the 
sheriff  render  his  sureties  on  tne  official  bond 
liable;  it  is  not  a  Inwach  of  the  bond.  id.  The 
plaintiffs  in  an  attachment  suit  render  them- 
selTos  liable  in  an  action  of  reploTin  by  direct- 
ins;  the  sheriff  to  take  prof^erty  which  did  not 
beloqg  to  the  defendant  in  the  attachment. 
Monk  V.  Backm,  16  Baib.  483.  Where  the 
sheriff  seises  and  removes  the  oroperty  of  a 
person  not  named  in  the  attadunent,  he  is 
personally  liable  as  a  trespasser.  KMman  y. 
OrMT,  5  Duer,  242. 

/.  Satjgfaotion  of  the  debt— The  ob- 


ject of  the  attachment  is  not  to  obtain  pay- 
ment of  the  debt,  but  m  some  cases  to  bring 
the  defendant  within  the  jurisdiction  of  the 
court;  the  levy  under  a  warrant  of  attachr 
ment,  therefore,  nerer  amounts  to  a  satis&ction 
of  the  debt.  McBride  ▼.  Farmen^  Bank  qf 
Salem,  28  Barb.  476;  S.  0.  7  Abb.  347;  S. 
C.  Aff'd,  24  How.  611  (n.) 

Where  a  sheriff  to  whom  an  attachment 
was  issued,  neglected*  to  levy  on  sufficient 
pitqi>erty  to  satwfy  the  debt,  he  was  held 
liable  m  an  action  against  him  for  the 
deficiency,  it  aimeaiing  that  the  defendant  in 
the  attachment  had  suffident  property  to  sat- 
isfy the  demand,  and  that  the  shenff  knew 
this  at  the  time  of  the  levy.  Ransom  v.  Hul- 
wU,  9  How.  119;  S.  G.  18  Barb.  56. 

g.  Effect  of  Judgment.— The  sheriff 
continues  to  proceed  under  the  attachment, 
even  after  the  entry  of  judgment.  Th<nnps(m 
y.  Culver,  24  How.  286;  contra,  Schieb  y. 
Baldwin,  22  id.  278;  S.  C.  13  Abb.  469. 
And  see  §  2Z7,pa8t. 


II.  Attaohablb  pBOFBsrr. 


a.  GteneraL— The  sheriff  is  required  to 
attach  the  real  and  personal  estate  of  the 
debtor ;  to  take  into  his  custody  all  books  of 
account,  yduchers,  and  papers  relating  to  the 
property,  debts,  credits  and  e£fects  of  the 
debtor.  Mecha$iM  €md  Traders^  Bank  of 
Jeney  CUg  y.  DMn,  50  Barb.  587;  S.  C. 
33  How.  316.  Property  subject  to  be  levied 
on  under  execution,  may  be  kvied  on  under 
attachment.  Paitenan  v.  Perry,  10  Abb.  82. 
If  the  officer  seises  j^operty  exempt  from  at- 
tachment, knowing  it  to  m  such,  he  cannot 
offer  as  a  defense  the  fkct  that  the  owner  of 
the  property  stood  fay  and  did  not  designate 
the  property  so.  exempt.  Frost  v.  MoU,  34  N. 
Y.  (7  Tiff.),  253.  The  "  pronerty,"  in  this 
section,  is  that  defined  in  the  4o3d  and  464th 
sections  of  the  Code.  Coddinaton  v.  Gilbert, 
17  N.  Y.  (3  Smith),  489 ;  Aff  *g,  5  Duer,  72 ; 
S.  C.  2  Abb.  242.  Where  an  attachment  is 
issued  to  the  sheriff,  he  has  a  right  to  seise 
any  property  the  defendants  have  disposed  of 
in  any  manner,  with  intent  to  defraud  cred- 
itors. Binchey  v.  Stryker,  31  N.  Y.  (4  Tiff.), 
140;S.  C.  26How.  75. 

h.  Fartnership  property.— the  prop- 

erty  of  a  partnerahip  may  be  seized  under  an 
attachment  against  one  of  the  partners.  SmUh 
y.  Orser,  43  Barb  187 ;  GoU  v.  Hinton,  8 
Abb.  120;  Hergman  v.  Dettlebaeh,  11  How. 
46 ;  Brewster  v.  Honigsburger,  2  Code  R.  50. 
But  only  tangible  property,  such  as  can  be 
reached  and  sold  on  execution,  can  bo  reached 
by  attachment.  Barrg  v.  Fisher,  39  How. 
521 ;  S.  G.  8  Abb.  N.  S.  369.  Balances  and 
credits  in  the  hands  of  others,  due  the  defend- 
ant partnership,  cannot  be  attached,  id.  But 
the  interest  of  such  partner  alone  is  liable  to 
sale  under  attachment.  Abds  v.  Westervelt,  24 
How.  284 ;  Chll  v.  Hinton,  supra.  Upon  an 
attachment  against  one  or  more  members  of 
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a  firm,  the  officer  should  serve  it  upon  the 
interest  of  the  defendants  (in  the  attat^ 
ment),  in  property  owned  by  them  jointly 
with  others,  in  the  same  manner  as  he  is  re* 
quired  to  do  under  an  execution.  Smith  y, 
Orser,  supra.  The  property  of  a  limited 
partnershiD  cannot  be  sold  under  execution 
m  an  attachment  suit  against  a  special  partner 
— ^not  even  the  interest  of  such  special  partner. 
Harris  v.  Murray,  28  N.  Y.  (1  Tiff.),  574. 

€.  Mortgai^e. — ^The  possessory  right  of 
a  mortgagor  is  a  proper  subject  of  levy  under 
an  attachment.  HaU  v.  Sampson,  23  How. 
84;  Fairbanks  y.  Bloomfidd,  5  Duer,  434. 
But  if  such  possessory  right  determines  while 
the  property  mortgaged  is  in  the  hands  of  the 
shenff,  the  property  must  be  released  to  the 
mortgagee,  lb. 

d.  Bonds. — ^Where  bonds  had  been  exe- 
cuted by  a  railroad  company,  but  had  not 
been  delivered  or  issued,  hdd,  that  they  were 
not  property  in  such  sense  that  any  creditor 
of  the  company,  by  attaching  them,  could  en- 
force the  obligation  which  their  terms  im- 
rrted.  Coddington  v.  Gilbert,  5  Duer,  72; 
C.  2  Abb.  242;  Aff'd,  17  N.  Y.  (3  Smith), 
489.  It  seems,  also,  that  a  creditor,  on  an  at- 
tachment against  his  debtor,  could  not  seise  a 
note  made  by  the  debtor  and  left  with  an 
agent  to  be  negotiated,  but  which  had  not 
been  negotiated  at  that  time.  lb.  - 

e.  Gkx>d&— oonedgmnents.  — -  Goods  in 

the  hands  of  a  consignee,  who  has  made  ad- 
vances upon  them,  are  legally  the  property  of 
the  consignee,  and  cannot  be  seized  on  an  at- 
tachment against  the  consignor.  BrowneU  v. 
Camley,  3  Duer,  9.  But  uie  interest  of  the 
consignor,  in  such  ^oods,  may  be  levied  on  in 
the  manner  prescribed  in  section  235,  post, 
not  by  actual  seixure.  id.  A  bill  of  lading, 
after  it  is  in  the  hands  of  the  oonsignoa,  is  not 
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a  thing  in  action  belonging  to  the  consignor 
named  in  it,  or  an  evidence  of  a  debt  owing  to 
him;  it  is  not,  therefore,  subject  to  seizure 
under  an  attachment  against  the  consignor. 
PaUerstm  t.  Perry,  10  Abb.  82;  S.  0.  5 
Bosw.  518.  Where  an  order  for  goods  oGp- 
tained  no  particular  directions  as  to  the  man- 
ner in  which  they  should  be  forwarded,  and 
they  were  attached  inJra$%8Uu  bj  the  sheriff 
under  a  warrant  against  the  vendee,  held, 
that  the  right  of  property  had  not  vested  in 
the  purchMcr,  and  that  the  attachment  was 
improperly  levied  on  such  goods.  Janes  v. 
Bradner,  10  Barb.  193. 

/.  Debts— deposita— Where  a  foreign 
corporation,  having  no  agency  in  this  State, 
was  owing  a  non-resident  of  this  State,  held, 
that  such  debt  was  not  the  subject  of  an  at- 
tachment in  an  action  by  third  persons  against 
such  non-resident.  WiUet  v.  JEquUdble  Ineur' 
anoe  Co,  10  Abb.  193.  Where,  by  a  contract, 
with  a  foreign  corporation,  for  themanufacture 
and  purchase  of  property,  it  is  to  be  paid  for  on 
delivery  at  their  office  out  of  this  State,  the 
title  to  such  property  does  not  vest  in  the  cor- 
poration until  delivered  and  paid  for;  and, 
therefore,  such  property  cannot  be  attached 
on  its  passage  through  this  State.  Bates  v. 
New  Orleans,  Jackson  and  Great  Northern 
BaUroad  Co.  13  How.  516;  S.  0.  4  Abb.  72. 
Neither  could  bonds,  by  which  the  city  of 
New  Orleans  was  the  debtor,  and  the  defend- 
ants non-resident,  were  the  creditors,  be  at- 
tached, although  such  bonds  were  within  this 
State.  Contracts  and  debts  are  treated  as 
having  no  situs,  or  locality,  independent  of 
the  person  of  the  creditor,  who,  as  well  as 
the  debtor  in  the  case  of  these  bonds,  was 
out  of  the  State  of  New  York.  id.  Money 
of  a  debtor  deposited  in  a  bank  by  an- 
other in  the  name  of  the  latter,  to  whom 
the  bank  has  given  credit  therefor,  cannot  be 
levied  upon  under  an  attachment  against  such 
debtor,  although  the  deposit  was  made  ooUu- 
sively  with  the  debtor  and  fraudulently  as  to 


his  creditors.  QreendrnfY,  Mumfiurd,  35  How. 
148;  S.  G.  50  Barb.  543;  4  Abb.  N.  S.  130. 

Money  deposited  in  lieu  of  bail  by  the  do* 
fondant  is  liable  to  attachment  after  bail  riven 
and  before  the  money  so  deposited  has  been 
repaid.  Sbtter  y.  Werner,  6  Abb.  191.  Prop- 
erty in  the  hands  of  a  loanee,  it  would  seem^ 
would  be  subject  to  attachment  in  an  action 
against  such  loanee.  Id. 

g^  Extent  of  the  leyy.^The  extent  of 

the  seizure  is  within  the  discretion  of  the  sher- 
iff; if  his  levy  is  excessive,  the  defendant  may 
complain ;  if  it  is  insufficaent,  the  plaintiff  may 
complain.  The  plaintiff  can  pomt  out  prop- 
erty to  the  sheriff  and  require  a  levy  which 
shall  be  sufficient,  bat  the  officer  must  decide 
for  himself,  upon  the  responsibility  which  at- 
taches to  his  office,  as  to  the  extent  of  the 
seizure  which  he  shall  make.  FitsaertM  v. 
Blake,  42  Barb.  513;  S.  0.  28  How.  110. 
Nor  will  a  notice  of  Us  pendens,  filed  by  the 
plaintiff,  enlarge  the  lien  or  effect  of  the  at* 
tachment  by  including  premises  not  seized  by 
virtue  of  such  warrant.  lb. 

A*  Letters  and  correspondence  are  not 
amonff  the  papers  which  the  statute  author- 
izes the  sheriff  to  seize  under  process.  Herg^ 
man  v.  BettMHteh,  11  How.  4o.  Where  the 
.sheriff  took  copies  of  business  letters  and 
looked  into  the  correspondence  of  a  firm 
against  which  he  held  an  attachment,  he  was 
considered  guitly  of  gross  abuse  of  his  powers, 
lb. 

».  Property  out  of  the  county.— 

Where  the  shcnff  seizes  property  .outside  of 
his  county  under  a  mistake  as  to  the  boundary 
of  his  county,  the  property  must  be  releaseif. 
The  authority  of  a  sheriff  is  confined  to  his 
own  county.  Matter  ef  TUtan,  19  Abb.  50. 

J.  Title  of  property.— The  property  of 

the  wife  cannot  be  seized  to  satisfy  a  demand 
against  the  husband,  unless  it  is  made  to  ap- 
pear that  her  title  is  merely  colorable  and 
fraudulent  as  to  the  husband's  creditors. 
Gage  v.  Dauchy,  34  N.  Y.  (7  Tiff.),  293. 


in.  Actions. 


a.  Actioxus  by  sheriff. — An  action  can- 
not bfr  maintained  by  the  sheriff,  in  aid  of  an 
attachment,  to  declare  or  create  a  lien  on  a 
fUnd  deposited  in  bank  by  a  third  person,  in 
his  own  name,  coilusivdy  with  the  defendant, 
because  no  lien  was  acquired  by  the  attach- 
ment proceedings,  and  such  fund  could  not  be 
attached.  GreSdeaf  v.  Muvfiford,  35  How. 
148;  S.  C.  50  Barb.  543;  4  Abb.  N.  S.  130. 
Under  section  232  of  the  Code,  a  sheriff  hold- 
ing an  execution  in  an  attachment  suit  unsatis- 
fied, may  maintain  an  action  in  his  own  name, 
to  set  aside  as  fraudulent  and  void  an  assi^- 
ment  of  the  judgment  debtor's  property,  which 
has  been  converted  into  money  by  the  as- 
signees and  deposited  with  a  banking  compa- 
ny so  as  to  create  the  relation  of  dd>tor  and 
creditor  between  the  assignee  and  the  com- 

Siny.  Keay  v.  Lane,  28  How.  128;  S.  C.  42 
arb.594;  18  Abb.  229. 


In  a  suit  under  this  section,  by  the  sherifl« 
he  is  not  required  to  plead  or  prove  his  aur 
ihority,  beyond  asserting  and  proving  the  at- 
tachmentby  virtue  of  which  he  is  acting.  Kelly 
V.  Brennng,  33  Barb.  123;  Aff'gS.€.32  id. 
601.  And  for  general  form  of  complaint  in 
suits  bysheriff,  under  this  section,  see  same 
case.  Where  no  action  had  been  commenced 
to  recover  a  debt,  under  this  section,  but  the 
debtor  had  made  voluntary  payment,  not- 
withstanding notice  of  an  assignment  of  the 
creditor  for  the  benefit  of  hid  (the  latter's) 
creditors,  hM,  that  such  debtor  was  liable  in 
an  action  by  the  assignee  for  the  recovery  of 
the  debt,  and  that  the  voluntary  payment  to 
the  sheriff  was  no  defense.  Lyman  v.  Cart" 
Wright,  3  £.  D.  Smith,  117. 

6.  Actions  bf  the  plaintiff.— A  plaint- 
iff cannot  maintain  an  equitable  action  in  his 
own  name,  against  a  debtor  of  the  defendant 
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in  an  attachment  suit  under  this  section, 
without'  complying  with  the  proyisions  of 
§  238,  which  requires  an  undertaking,  etc.,  to 
be  giren  by  the  plaintiff  to  the  sheriff  who 
has  levied  the  attachment.  Skinner  v.  Stuturt^ 
24  How.  489 ;  S.  G.  15  Abb.  391 ;  39  Barb.  206 ; 
Bey*;;  S.  G.  13  Abb.  442.  And  where  there  is 
nothing  set  out  in  the  complaint  to  indicate 
fraud  or  collusion,  or  a  combination  to  ob- 
struct the  ordinary .  process  of  the  law,  and 
that  the  lien  of  the  att^Mshment  cannot  be  en- 
forced without  the  intervention  of  the  court, 
such  an  action  cannot  be  maintained  even  by 
compliance  with  the  provisions  of  §  238  of 
theGode.  lb. 

.    c.  Actions  against  sherifif.— On  the 

trial  in  an  action  against  the  sheriff  for  wrong- 
fully taking  the  property,  he  has  a  right  to 
show  before  judgment  in  the  attachment  suit 
that  the  title  of  the  purchaser  from  the 
debtors  was  fraudulent  and  void  as  against 
the  attaching  creditor.  Binehe^  Y.Stry&r,  31 


N.  Y.  (4  TiffO,  140;  S.  C.  26  How.  75 ;  also, 
28  N.  Y.  (1  Tiff.),  45  j  Frost  v.  Mott,  34  N.  Y. 
(7  Tiff.)>  253;  SeMmtd  v.  WUUtt,  34  Barb. 
615;  S.  G.  22  How.  15,  sub  nom.  Schussd 
V.  WiOett,  12  Abb.  397 ;  Aff 'g  9  id.  325,  sub 
nom.  Thaifer  w.  WiUet;  Jacobs  y.  Bemsen^ 
12  id.  390.  And,  w»Shaadsy.  Woods^  41 
Barb.  471. 

d.  Actions  bjr  owners.— A  defendant 
in  a  suit  in  which  his  property  is  seised  on 
attachment,  is  not  permitted  to  try  the  valid- 
ity of  the  proceeding  in  a  ^parate  action  as  a^ 
plaintiff.  Jenner  v.  JoUiffe^  9  Johns.  381; 
Aff'g  6  id.  9;  approved  in  Fairoanks  v. 
Bloon^idd,  5  Duer,  434.  But  where  the 
im>perty  seized  is  that  of  a  stranger  to  the  ac« 
tion,  and  the  seizure  is  not  directed  by  the 
terms  of  the  process,  the  owner  is  entitled  to 
his  remedy  against  the  wrong-doer  by  imme- 
diate action  at  law.  lb. 

As  to  lien  of  attachment,  see  §  227,  note  • 


§  233.  Proceedings  in  case  of  perishable  property  or  vessel* 
If  any  property  so  seized  shall  be  perishable,  or  if  any  part  of  it  be 
claimed  by  any  other  person  than  such  defendant,  or  if  any  part  of  it  con> 
sists  of  a  vessel,  or  of  any  share  or  interest  therein,  the  same  proceedings 
shall  be  had  in  all  respects  as  are  provided  by  law  upon  attachments  against 
absent  debtoit 


a.  Statutoiry.-^See  2  R.  S.  5,  §§  9, 10, 11, 

12,  13,  14,  15,  Edmonds'  edition ;  Laws  of 
1860,  chap.  208;  Laws  of  1862,  chap.  482; 
and  notes  to  preceding  section  (232.) 

5.  Vessels. — ^Under  an  attachment  in  pur- 
suance of  Laws  of  1862,  chap.  482,  the  prior 
filini^  of  a  specification  of  the  debt  is  only 
requisite  when  the  yessel  has  left  the  port  at 
which  the  debt  was  contracted.  McfUer  of 
TiUon,  19  Abb.  50.  But  this  law  of  1862  has 
been  declared  unconstitutional  as  conferring 
jurisdiction  upon  state  courts  which  only  be- 
longs to  courts  of  admiralty.  Matter  of  Stecun" 
boat  Josephine,  39  N  Y.  (12  Tiff.),  19;  S.  C. 
6  Trans.  App.  5 ;  Rev'g  S.  G.  below,  50  Barb. 
501.    Where  in  an    attachment  under   the 


Oode  a  vessel  was  seised  and  no  one  claimed 
it,  no  bond  was  given  by  any  one ;  it  was 
hdd  that  as  the  expenses  of  keeping  the  yessel 
would  consume  its  value  without  benefiting 
any  one,  an  order  must  be  granted  directing 
the  sheriff  to  sell  her.  BeoShf  v.  Stewart,  I 
Oode  R.  N.  S.  297,  300. 

c.  Potatoes. — ^Where  a  portion  of  the 
property  attached  was  potatoes,  an  order  was 
entered  authorising  the  sheriff  to  sell  them  at 
public  auction,  and  to  retain  the  proceeds,  af- 
ter deducting  the  expenses  of  the  sale,  in  his 
hands,  to  be  disposed  of  in  the  same  manner 
as  the  potatoes  would  have  been,  had  they  re- 
mained unsold.  Davis  v.  Ainsworth,  14  How. 
346. 


§  /2343i  Interest  in  corporcUions  or  associaliqns  liable  to  attaehmeni. 

The  rights  or  shares  which  such  defendant  may  have  in  the  stock  of  an; 
association  or  corporation,  together  with  the  interest  and  profits  thereon,  and 
all  other  property  in  this  State,  of  such  defendant,  shall  be  liable  to  be  at^ 
tached  and  levied  upon  and  sold  to  satisfy  the  judgment  and  execution. 


a  Hode  of  attaohing.— Shares  in  a 
corporation,  or  any  debts,  or  othelr  prop- 
erty incapable  of  manual  delivery,  shall  be 
attached  by  leavuig  a  copy  of  the  warrant  and 
a  notice  specifying  the  property  levied  on. 


with  an  officer  of  the  corporation,  or  with  the 
debtor  or  individual  holding  such  property. 
Mechanics*  and  Traders'  Bank  of  Jersey  C&i 
V.  Dakin,  33  How.  316;  S.  0.  50  Barb.  6Sf. 
And  see  section  235,  post. 
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^  52B5»  .^iltocAmen^,  haw  executed  on  property  incapable  of  manual 
ddivery. 

The  execution  of  the  attachment  upon  any  such  rights,  sliares,  or  any 
debts  or  other  property  ineapable  of  manual  deliveiy  to  the  sheriff,  shall  be 
made  by  leaving  a  certified  copy  of  the  warrant  of  attachment  with  the  presi- 
dent or  other  head  of  the  association  or  corporation,  or  the  secretary,  cash» 
m*,  or  managing  agent  thereof,  or  with  the  debtor  or  individual  holding  such 
property,  with  a  notice  showing  the  property  levied  on* 


a.  Boffiotonoy  of  natioe.«— tn  0r9er  ▼. 

6tf«MfiMM,  11  How.620;  S.O.  4 E.D.Smith, 
4iS,  decided  in  the  court  of  oommon  pless, 
the  court  donhted  whether  a  gtmerdi  notice 
llwt  the  sheriff  attaches  all  the  property  in 
^  hinds  of  the  debtor  would  be  sufficient; 
and  in  KuMman  v.  OrmTy  5  Duer,  242,  snd 
Wilmti  T.  />Miiwiw,  11  Abb.  S,  eases  decided 
in  the  superior  court,  it  was  KM,  that  a  gen- 
eral notice  was  insufficient,  and  that  the  pre- 
cise property,  its  nature  and  amount  must  be 
specified.  6ttt  in  Greehkaf  t.  Mumfwdy  19 
Abb.  469;  S.  C.  80  How.  80,  decided  m  the 
sofreme  court,  these  cases,  so  &r  as  they  re- 
lated to  this  point,  were  disapproved,  and  it 
was  hddy  that  a  precise  specifioation  in  all 
cases  is  not  required.  This  latter  case  is  ap- 
proved  in  Drake  t.  Chodridge^  54  Barb.  78, 
where  the  same  point  is  oonsidersd  and  de- 
cided in  like  manner.  But  in  Clarke  v.  Good" 
ridgey  41  N.  T.  (2  Hand),  210,  these  two 
last  cases  were  disapproved,  and  the  law 
as  laid  down  ia  K^ihhian  v.  Or$eri  sad  Wi^ 
•Ml  V.  Dunetm,  tapro,  was  approved ;  so  that 
the  law  as  settled  in  the  court  of  appeals  is 
this:  The  property  should  be  specilied  in  the 
notice,  and  the  interest  of  the  debtors  refei^ 
red  to  with  reasonable  oertainty.  See,  also, 
Hanmn  v.  Bemsen,  2  Abb.  N.  S.  272. 

h.  Mode  of  ezeoating.^An  attachment 
issoed  under  the  Code  must,  in  order  to  readi 
a  debt  due  to  tibe  defendant  in  attachment,  or 
other  property  held  by  a  third  person,  be  exe- 
cuted by  the  sheriff  by  delivering  to  the 
debtor,  or  person  holding  property  of  the  de- 


fendant, mperBotiy  a  copy  of  the  warrant  with 
a  notice  showing  the  property  levied  on.  Or- 
set  V.  (TrosMHOM,  11  How.  520;  8.  C.  4  E.  D. 
Smith,  443.  Leaving  audi  copy  and  notice  at 
die  nlaoe  of  business  of  the  debtor  with  a 
third  person  found  there,  is  not  a  sufficient 
service  of  the  warrant  by  the  sheriff;  and  it 
is  dottbtM  whether  such  defect  can  be  sup- 
plied and  tlie  attachment  made  effectual,  by 
proof  that  the  papers  were  afterward  delivered 
oy  such  third  person  to  the  debtor  or  person 
holding  property  of  the  defendant.  lb. 

e.  Gtolieral.^The  phrase  '<  property  hica- 
pable  of  manual  delivery,*'  is  applicaVle   to 
property  not  only  which,  in  its  nature,  is 
thus  incapable  of  miHual  delivery,  but  also  to 
that  which  has  become  so  finom  its  peculiar 
position,  as  where  it  is  under  {dedge  or  con 
signment,  with  advances  made  upon  the  prop 
erty.   OAxribe  v.  (Toodrk^,  41  N.  t.  (2  Hand)* 
210,  (214.)     And  see  opinion  of  Suthbb 
LAND,  J.,  in   Woodr.  Orser,  26  N.  Y.  11 
Smith,  348  (356-7);  but  the  eiqiression  does 
not  a^y  to  real  estate.  Modgen  v.  Banner, 


55 
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A  promissory  note  may  be  attached  by  leav- 
ing with  the  holder  a  certified  copy  of  4^e 
warrant,  with  a  notice  specifying  the  property 
levied  on.  J{»<Mett  v.  jRndbsuiH,  9  E.D.Smith, 
419.  Where  the  inventory  required  by  §  232 
was  not  made,  or  the  notice  required  by  1 235 
was  not  served,  the  court,  Dalt,  J.,  thought 
it  was  very  doubtftil*  if  the  property  had 
been  duly  attached.  Lumetn  v.  QmrUeruih^  id« 
117. 


§  /2B6.  Oertificate  of  defendant 9  intered  to  befutnished  by  oorparaJtitm. 

Whenever  the  sheriff  shall,  with  a  warrant  of  attachment,  or  execution 
against  the  defendant,  apply  to  such  officer,  debtor  or  individual,  for  the 
purpose  of  attaching  or  levying  upon  such  property,  such  officer,  debtor 
or  individual  shall  furnish  him  with  a  certificate,  under  his  hand,  designating 
the  number  of  rights  or  shares  of  the  defendant  in  the  stock  of  such  asso* 
ciation  or  corporation,  with  any  dividend,  or  any  incumbrance  thereon,  or 
the  amount  and  description  of  the  property  held  by  such  association,  air* 
poration  or  individual  for  the  benefit  of,  or  debt  owing  to,  the  defendant 
If  such  officer,  debtor  or  individual  refuse  to  do  so,  he  may  be  required 
by  the  court  or  judge  to  attend  before  him  and  be  examined  on  oath 
concerning  the  same,  and  obedience  to  such  orders  may  be  enforced  by 
attachment. 


h»7.] 


413 


d.  Duty  of  sbdrl&^The  shmriff,  on  an 
application  under  this  section  for  a  certificate, 
is  bound  to  disclose  the  attachment  or  execu- 
tion a^nst  the  defendant.  Sehieb  y.  Baldwi$h 
22  How.  278 ;  S.  C.  13  Abb.  469.  Where  the 
sheriif,  after  the  enirp  o/jud^meniy  but  still 
holding  th«  ^taohment^  applies  to  a  person 
alleged  to  have  property  of  the  judgment 
debtor  for  a  certificate,  as  required  by  this 
•eotio&  by  yirtiie  of  the  attachment,  such  per- 
son is  not  bound  to  give  the  certificate,  nor  in 
default  thereof  to  be  examined;  but  where 
the  sheriff  makes  snch  application  by  virtue 
of  the  exeeuUan  issued  upon  judgment,  tho 
individual  must  g^ve  the  certificate  or  answer 
opon  an  order  of  examimatbn.  id.  It  eeema 
that  where  the  application  is  made  before 
judgment,  it  must  be  made  by  virtue  of  the 
mttaehmewt;  but  where  il  is  made  after  judg- 
ment, it  must  be  made  by  virtue  of  the  eaDscM* 
tian,  id.  But,  see  Bowen  v.  First  Natumal 
Bank  of  Medina,  34  How.  408, 410 ;  Thomp- 
9tm  V.  Culvery  24  How.  2B6;  S.  C.  15  Abb. 
97,  where  the  reasoning  by  which  the  above 
decision  was  supported  is  not  concurred  in. 

h.  SiZaiZiinatiOXI. — ^An  examination  can 
only  be  enforced  where  the  party  sought  lo 
be  examined  refuses  to  give  a  certificate,  or 
where  he  has  given  a  fidse  one.  Eeynolde  v. 
Fieher,  48  Baii>.  146;  CkErreU y .  FifU^  2A 
id.  61 ;  Hopkins  v.  Snow,  4  Abb.  368;  Uow- 
ell  V.  Koppely  supreme  court,  1861,  48  Barb. 
147,  net  reported;  Hoagkmd  y.' StodoUa^  1 
Code  B.  N.  S.  210.  Nor  can  he  be  exam- 
ined where  he  gives  the  best  certificate  he  is 
able  to  give,  aKhough  such  certificate  is  im- 
perfect. BeynpkU  v.  Fisher,  SMf^roL 

By  the  Laws  of  1848,  chap.  53,  p.  69,  ^  1, 
%  it  18  provided  that  ''in  case  any  cashier, 
secretary,  clerk,  or  individual,  i^n  vhom 


any  sheriff  shall  ssrv^  any  such  ^Uchment  or 
execution,  shall  refuse  to  furnish  him  with 
the  certificate  requir^  in  and  by  the  thiiHi 
section  of  the  act  passed  April  11, 1842,  en- 
titled '  An  act  to  amend  the  law  in  relation  to 
suits  against  foreign  corporations,'  chapter 
197,  then  it  shall  be  lawful  for  the  plaintiff, 
in  sudi  attachment  or  execution,  to  require 
the  examination  of  such  cashier,  secretary, 
derk  or  individual,  before  any  offioer  of  the 
court,  out  of  which  said  attachment  or  eze 
cution  shall  have  issued.*' 

^'The  provisions  of  sections  12, 13,  14,  15 
and  16,  of  artiele  8,  of  title  I,  chapter  5,  part 
2  of  the  Revised  Statutes  (2  R.  S.  p.  99),  in 
relation  to  the  mode  of  examining  non-resident 
debtors,  or  persons  indebted  to  them,  ev  huT- 
ing  property  of  theirs  in  his  or  their  possession, 
shall  apply  to  and  eovem  the  examinations 
aHthorined  to  be  had  in  and  bv-  this  act,  so 
for  as  the  same  may  be  applicable.'' 

e.  Bailee's  lien. — Where  the  bailee  of 
goods'  had  returned  a  certificate,  sta^ng  that 
ha  held  no  gooda  for  the  benefit  of  &.,  whioh 
certificate  was  technically  untrue,  as  the  legal 
title  to  the  goods  was  in  the  said  R.,  the  cau«e 
of  the  untrue  statement  ansing  foom  ti^  foat 
that  the  bailee,  having  made  advances  to  an 
amount  exceeding  the  value  of  the  goods, 
sopposed  that  the  interest  ot  the  owner  hsd 
ceased,  held,  that  such  oertificaite  was  not  a 
waiver  of  the  bailee's  lien.  Bank  of  Mutual 
Bedemptim  v.  Sturgis,  9  Bosv.  660;  S.  €. 
id.  608. 

d,  Bemedlea.— The  remedies  afforded  by 
Qkh  chapter  of  the  Code  are  not  cnmulative.; 
th^  are  the  only  remedies  known  to  the  law 
in  siich  cases.  Skinner  v.  Stuart,  24  How. 
489;  S.  0. 15  Abb.  391 ;  Rev'g  S.  C.  13  Abb 
44&. 


k  5237.  (Am'd  1849.)  JuifffnevU,  how  aaii^fied. 

Iq  case  judgment  be  entered  for  the  plaintiff  in  such  action,  the  sheriff 
shall  satisiy  the  same  out  of  the  property  attached  by  him,  if  it  shall  be 
sufficient  for  that  purpose  : 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales  of  perish- 
able property,  and  of  any  vessel,  or  share  or  interest  in  any  vessel,  sold  by 
him,  or  of  any  debts  or  credits  collected  by  him,  or  so  much  as  shall  be 
necessary  to  satisfy  such  judgment ; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  been  issued 
on  such  judgment,  he  shall  proceed  to  sell  under  such  execution  so  much  of 
the  attached  property,  real  or  personal,  except  as  provided  in  subdivision 
four  of  this  section,  as  may  be  necessary  to  satisfy  the  balance,  if  enough 
for  that  purpose  shall  remain  in  his  hands ;  and  in  case  of  the  sale  of  any 
rights  or  shares  in  the  stock  of  a  corporation  or  association,  the  sheriff  shall 
execute  to  the  purchaser  a  certificate  of  sale  thereof,  and  the  purchaser 
shall  thereupon  have  all  the  rights  and  privileges  in  respect  thereto  which 
were  had  by  such  defendant ; 

3.  If  any  of  the  attached  property  belonging  iq  the  defendant  ahiiU 
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havd  passed  out  of  the  hands  of  the  sherilSr  without  having  been  sold  or 
converted  into  money,  such  sheriff  shall  repossess  himself  of  the  same,  and 
for  that  purpose  shall  have  all  the  authority  which  he  had  to  seize  the 
same  under  the  attachment ;  and  any  person  who  shall  willfully  conceal  or 
withhold  such  propeily  from  the  sheriff,  shall  be  liable  to  double  damages 
at  the  suit  of  the  party  iujured ; 

4.  Until  the  judgment  against  the  defendant  shall  be  paid,  the  sheriff 
may  proceed  to  collect  the  notes  and  other  evidences  of  debt,  and  the  debts 
that  may  have  been  seized  or  attached  under  the  waiTaat  of  attachment, 
and  to  prosecute  any  bond  he  may  have  taken  in  the  course  of  such  pro- 
ceedings, and  apply  the  proceeds  thereof  to  the  payment  of  the  judg- 
noent. 

At  the  expiration  of  six  months  from  the  docketing  of  the  judgment, 
the  court  shall  have  power,  upon  the  petition  of  the  plaintiff,  accompanied 
by  an  affidavit,  setting  forth  fully  all  the  proceedings  which  have  been  had 
by  the  sheriff  since  the  service  of  the  attachment,  the  property  attached 
and  the  disposition  thereof,  and  also  the  affidavit  of  the  sheriff  that  he  has 
used  diligence  and  endeavored  to  collect  the  evidences  of  debt  in  his  hands 
so  attached,  and  that  there  remains  uncollected  of  the  same  any  part  or 
portion  thereof,  to  order  the  sheriff  to  sell  the  same  upon  such  terms  and 
in  such  manner  as  shall  be  deemed  proper.  Notice  of  such  application, 
shall  be  given  to  the  defendant  or  his  attorney,  if  the  defendant  shall  have 
appeared  in  the  action.  In  case  the  summons  has  not  been  personally 
served  on  the  defendant,  the  court  shall  make  such  rule  or  order  as  to  the 
service  of  notice  and  the  time  of  service  as  shall  be  deemed  just. 

When  the  judgment  and  all  costs  of  the  proceedings  shall  have  been 
paid,  the  sheriff,  upon  reasonable  demand,  shall  deliver  over  to  the  defend- 
ant the  residue  of  the  attached  property,  or  the  proceeds  thereof. 


0.  Definition. — ^Theterm  "judgiiient"M 
used  in  the  sections  of  the  Code  relating  to 
provisional  remedies,  means  a  judgment  which 
IS  final  and  conclusive  between  the  parties, 
and  not  one  from  which  an  appeal  is  pending. 
Wright  X.  Rowland,  4  Kejes,  165;  S.  G.  36 
How.  2iS;  Rev'g  S.  G.  id.  115. 

6.  Note  to  subdivision  1.— Property 
seized  hy  the  sheriff,  by  virtue  of  an  attach- 
ment under  the  Code,  must  be  retained  by  him 
until  the  determination  of  the  action  in  which 
.the  attachment  issued,  and,  if  the  pUtintiff  re- 
cover judgment,  until  the  property  is  sold 
under  an  execution  issued  thereon,  unless  the 
judgment  be  otherwise  satisfied,  or  unless,  in 
case  of  perishable  goods,  he  is  ordered  to  sell 
(he  s«me  by  the  proper  authority.  Rhotids  v. 
Woods,  41  Barb,  471 ;  McKay  v.  Harrower, 
27  id.  463. 

If  the  sheriff  pays  the  proceeds  of  such 
property  as  it  has  been  found  necessarj'  to  sell 
to  any  one  but  the  pUintiff,  he  will  be  liable ; 
an  oi^er  compelling  the  sheriff  to  do  this,  was 
held  irregular.  Dc^e  v.  Porter,  13  Abb.  253. 
,  Where  a  sheriff  receives  rents  from  a  de- 
feii4iint's  f9ftl  property  in  an  altachment  suit, 


the  court,  pending  the  litigation,  will  order 
the  amount  thus  received  to  be  applied  on  in- 
cumbrances upon  the  property,  where  the 
Slaintiff's  security  is  sufficient  without  it. 
Htzgerald  y.  Blake,  28  How.  109. 

c.  Note  to  subdivision  2.— ez-€Qier- 

iff. — Where  the  sheriff  who  has  executed  the 
attachment  goes  out  of  office  before  judgment 
and  execution  is  reached  in  the  attachment 
suit,  he  is  not  bound  to  deliver  the  property 
to  his  suocessor ;  and  the  execution  when  is- 
sued should  be  delivered  to  him.  It  should 
be  a  special  execution  reciting  the  attachment, 
the  takinf^  of  the  property  thereunder,  and  re- 
quiring him  (the  late  sheriff)  to  sell  the  prop- 
erty. McKay  v.  Borrower,  27  Barb.  463. 

d.  Note  to  subdivision  4.— -Until  the 

judgment  is  satisfied,  the  sheriff  may  proceed 
to  collect  notes  and  other  evidences  of  debt, 
and  apply  the  proceeds  to  the  payment  of  the 
judgment.  Mechanical  and  Traden^  Bank  of 
Jersey  City  v.  Dahin,  33  How.  316 ;  S.  C.  50 
Barb.  587.  And  he  Is  authorized  to  collect 
such  debts  by  action,  id. 

Where  the  sheriff  has  served  the  warrant  of 
attachment  upon  a  person  indebted  to  the  de. 
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fendantia  an  attachmeDt  suit  by  bond  and 
mortgage,  and  it  is  alleged  that  such  defendant 
has,  by  fraud  and  with  intent  to  hinder  and 
delay  his  creditors,  assigned  the  bond  and 
mortgage  to  a  third  person,  although  the  cred- 
itor in  Uie  attachment  suit  cannot  maintain  an 
equitable  action  to  remove  this  fraudulent  ob- 
struction to  the  collection  of  his  claim,  as  the 
property  is  intangible  and  such  as  cannot  be 
•old  on  execution,  yet  it  is  a  debt  which  the 
sheriff  is  authorized  to  collect  by  virtue  of 
sections  232  and  237  of  the  Code.  id.  Heye  ▼. 
BoUea,  33  How.  266,  276;  S.  G.  2  Daly,  231. 

e.  Power  of  sheriff.— The  sheriff  has 
power  to  prevent  parties  whose  books  are  in 
his  custody  from  examining  them.  McCartan 
V.  Van  Syckd,  10  Bosw.  694.  The  real  estate 
of  a  foreign  corporation  situate  in  another 
State,  cannot  be  sold  by  the  sheriff  on  an  ex- 
ecution issued  under  a  judgment  recovered  in 
in  this  Stote.  Bunk  v.  St.  John^  29  Barb.  586. 

/.  Death  of  the  defendant.— Where 

the  defendant  dies  after  the  issuing  of  the 
attachment  and  before  judgment,  the  attach- 
ment remains  in  force  notwithstanding  the  I 


death ;  and  where  the  revival  of  the  action  by 
the  appearance  of  the  executor  of  the  decedent 
enables  the  plaintiff  to  obtain  judgment,  the 
court  has  power  to  order  the  execution,  and 
not  the  surrogate.  The  Revised  Statutes  in 
case  of  executions  against  representatives  of 
deceased  persons,  do  not  apply  to  judgments 
in  actions  originally  commenced  before  the 
death.  Thaeher  v.  Bancroft,  15  Abb.  243. 

ff>  Failture  of  deposit  company.— 

Where  the  moneys  attached  belonged  to  the 
defendant,  a  foreign  corporation,  and  consisted 
of  deposits  in  a  Trust  Company,  and  daring 
the  pendency  of  the  action  the  Trust  Com- 
pany failed,  hM,  that  the  loss  was  the  defend- 
ant's and  not  the  plaintiff's,  although  the 
sheriff  had  not  taken  any  steps  to  collect  the 
moneys  he  had  leried  on ;  held,  further,  that 
the  moneys  attached  and  lost  were  not  to  be 
regarded  as  paid  upon  the  plaintiff's  ju<^ment. 
McBride  v.  Farmcrt^  Branch  Bank,  7  Abb. 
347;  S.  C.  28  Barb.  476,  sub  nom.  McBride 
V.  Farmert^  Brands  Bank  of  Salem;  S.  C 
Aff 'd»  24  How.  611  (n.) 


^  23B.  WAen  acHxm  to  recover  noteSf  etc  of  defendant  may  be  prow- 
cuted  by  pluUntiff  in  the  action  in  which  the  attachment  iseued. 

The  actions  herein  authorized  to  be  brought  by  the  sheriff  may  be  prose- 
cuted by  the  plaintiff,  or  under  his  direction,  upon  the  delivery  by  him  to 
the  sheriff  of  an  undertaking,  executed  by  two  sufficient  sureties,  to  the 
effect  that  the  plaintiff  will  indemnify  the  sheriff  from  all  damages,  costs 
and  expenses  on  account  thereof,  not  exceeding  two  hundred  and  fifty  dol 
lars  in  any  one  action.  Such  sureties  shall  in  all  cases,  when  required  by 
the  sheriff,  justify,  by  making  an  affidavit  that  each  is  a  householder,  and 
worth  double  the  amount  of  the  penalty  of  the  bond,  over  and  above  all 
tiemands  and  liabilities* 


a*  Substitution    and    Joinder    of 

parties. — Where  the  sheriff,  after  levying 
«ttochments  on. a  debt  due  the  defendant  in 
.the  attachment  suit,  commenced  an  action  in 
the  name  of  the  defendant  for  the  recovery  of 
the  debt,  and  the  debtor  admitted  the  cause 
of  action  but  claimed  a  set-off,  and  the  referee, 
to  vhom  the  question  was  submitted  for  trial, 
was  about  to  render  judgment  in  favor  of  the 
sheriff,  hdd,  on  motion  to  make  the  attaching 
creditors  parties  for  the  purpose  of  determin- 
ing their  respective  priorities,  that  the  attach- 
ing creditors  ought  not  to  be  made  parties  to 
the  action,  and  could  not  be  substituted. 
GlenviUe  Woolen  Co.  v.  Ripley,  6  Rob.  630. 
Where  the  sheriff  levies  on  a  promissory  note 
in  course  of  prosecution,  he  may  continue  the 
action  in  the  name  of  the  original  plaintiff, 
or  apply  to  the  court  to  be  substituted  as 
plaintiff.  BusaeU  v.  Ruckman,  3  £.  D.  Smith, 
419. 

6.  Undertaking.  —  A    plaintiff  cannot 
maintain  an  action  m  his  own  name  agpunst 


any  debtor  of  the  defendants  in  the  attach- 
ment suit,  to  collect  and  receive  the  debts, 
credits  and  effects  of  such  defendants,  with- 
out complying  with  the  provisions  of  this 
section,  which  requires  an  undertaking  with 
sufficient  sureties  to  be  given  by  the  pudntiff 
to  the  sheriff  who  has  levied  the  attachment. 
Skimmer  v.  Stm^rt,  24  How.  489;  S.  G.  15 
Abb.  391;  39  Barb.  206.  And  even  such 
compliance  with  the  provisions  of  this  section 
will  not  allow  the  plaintiff  to  prosecute  the 
debts  unless  there  is  fraud,  or  collusion,  or 
obstruction  to  the  ordinary  processes  of  the 
law  set  forth  in  the  complaint,  id.  In  an  ac- 
tion prosecuted  by  an  attachment  creditor,  to 
collect  a  demand  due  the  attachment  debtor, 
it  was  held  that  the  filing  of  the  undertaking, 
although  a  necessary  step  to  bringing  the  ac- 
tion, might  be  done  sul^equently ;  where  it 
had  been  ommitted  at  the  begining,  the  omis- 
sion to  file  might  be  supplied  under  section 
174.  MiXlbank  v.  Broadway  Bank,  3  Abb.  N. 
S.223. 
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^  289.  Bond  to  sheriff  on  cMachmad^  how  disposed  of  on  judffmeni 
ford^endanL 

If  the  foreign  corporation,  or  absent  or  absconding  or  concealed  defend- 
ant, recover  judgment  against  the  plaintiff,  in  such  action,  any  bond  taken 
by  the  sheriff,  except  such  as  are  mentioned  in  the  last  section,  all  the  pro- 
ceeds of  sales  and  moneys  collected  by  him,  and  all  the  property  attached 
remaining  in  his  hands,  shall  be  delivered  by  him  to  the  defendant  or  his 
agent  on  request,  and  the  warrant  shall  be  discharged,  and  the  property 
released  therefrom. 


o.  Delivery  of  bond.— On  •  motkm  ts 

have  the  undertaking,  given  on  mi  attachment 

SreTioasly  isaoed  in  tiM  aetion  and  set  aside, 
elivered  to  the  defendants  to  be  profleontad^ 


hddf  that  there  was  no  neoesuty  for  defiver 
ing  the  ondertaking  to  the  defendants  to  be 
sued ;  changing  the  custody  of  it  might  be 
lYeeman^  ▼.  T<mi^  3  Rob.  066. 


§  24:0.  (Am'd  1862.)  Dioehofffe  of  aUaehment  and  rUum  of  property  ^  or 
iU  proceeds f  to  d^endanl^  on  hie  appeatanoe  in  action. 

Whenever  the  defendant  shall  have  appeared  in  sndi  action,  he  may 
apply  to  the  officer  who  issued  the  attachment,  or  to  the  court,  for  an  order 
to  discharge  the  same,  and  if  the  same  be  granted,  all  the  proceeds  of  sales 
and  moneys  collected  by  him,  and  all  the  property  attached  remaining  in 
his  hands,  shall  be  delivered  or  paid  by  him  to  the  defendant  or  hia  agent, 
and  released  from  the  attachment 

And  where  there  is  more  than  one  defendant,  and  several  property  of 
either  of  the  defendants  has  been  se»ed  by  virtue  of  the  order  of  attacl^ 
ment,  the  defendant  whose  several  pfoperty  has  been  seiaed  may  apply  to 
the  officer  who  issued  the  attachment  for  relief  under  this  section* 


a.  AppUoatioXk — The  application,  to  dis- 
charge an  attachment  is  not  a  motion  of  vhich 
the  ^aiatitr  is  entitled  to  notice,  or  whieh  he 
is  entitled  as  a  matter  of  right,  to  appear  and 
oppose — ^it  is  purely  ex  parte,  Sanbam  ▼. 
Eliiabeth  Man^facturing  Co,  13  Abb.  432; 
S.  G.  22  How.  106.    But  if  the  Judg^  deem  it 

rper  or  desirable  that  the  plaintiff  should 
present  as  amicus  eurut,  and  gives  direc- 
tion to  that  efiect,  and  the  applicant  does  not 
appear  at  the  specified  time,  the  judge  may  set 
another  tame,  but  cannot  dismiss  the  applica- 
tion with  oosts.  lb. 

The  ^iplication  in  this  section  cannot  be 
made  after  judgment  in  the  action.  2iere^  t. 
BetuM,  33  How.  129 ;  S.  G.  7  Rob.  199,  205 ; 
Spencer  ▼.  Boger$  Locomotive  Works,  13  Abb. 
180.  Although  a  motion  to  vacate  might  be 
made  after  judgment.  Zerega  y.  Beaowt,  mr 
pra.  And  see  note  to  ^  W,  ante.  It  seems 
that  the  application  to  discharge  under  this 
section  cannot  be  made  during  the  pendency 
of  an  appeal  by  the  plaintiff  from  a  judgment. 
Wright  ▼.  Rowland,  4  Keyes,  65 ;  S.  G.  36 
How.  248 ',  Rev'g  S.  G.  id.  115. 

5*  W^iTeit. — ^It  is  oompetont  for  the  par* 
ties  to  an  action  to  waire  tne  issuing  of  an  at^ 
.taohment  and  a  seisure  of  property,  and  for 
the  defendant  to  give  and  the  plaintiff  to  ao- 


oept  in  consideration  of  the  wu^r,  such  aa 
undertaking  as  the  defendant  would  hare  been 
required  to  give  on  an  application  to  discharge 
an  attachment  actually  issued  and  levied. 
Coleman  y.  Bean,  3  Keyes,  94 ;  S.  G.  32  How. 
370 ;  Aff 'g  S.  G.  14  Abb.  38.  And  an  action 
on  such  aa  andertaking  will  lie  agMOSt  the 
sureties,  id.. 

€,  Snreties. — ^A  surety  is  not  discharged 
from  liability  where  the  undertaking  is  given 
on  the  supposition  that  an  attachment  hss 
actually  issued,  when  in  fact  the  issuing 
of  such  attaohment  has  been  waived.  Cole- 
man V.  Bean,  supra.  Where  such  undertaking 
has  been  proeurad  by  the  agent  of  the  plaint- 
iff, the  plaintiff  having  received  it  upon  a  valid 
consideration  and  being  i^orant  of  any  false 
representation  made  by  his  agent  in  obtaining 
it,  and  in  no  way  responsible  for  it,  the  sureties 
cannot  set  up  such  fraud  in  an  action  against 
them  on  the  undertaking,  id.  If  judgment 
has  been  irregularly  obtained,  sureties  can  be 
heard,  if  they  apply  seasonably,  on  mption  to 
set  it  aside  and  let  them  in  to  defend  the  ori^ 
iaal  action.  Jetoelt  v.  Crane,  35  Barb.  208 ;  S. 
G,  13  Abb.  97.  Where  the  principal  had  been 
directed  to  IVuTiish  further  security,  but  had 
not  done  so,  heid,  that  the  sureties  were  not 
disoharged.  Id. 
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d.  Fartial  dteabange.— Thwe  is  no 

authority  for  the  release  of  pari  of  the  property 
attached;  and  a  defendant  cannot  ^ve  the 
attachment  discharged  as  to  a  part  of  his 


property  levied  on,  and  retained  as  reguda 
the  remainder.  JRayal  Insurance  Co.  y.  Koble, 
5  Abb.  N.  S.  54. 


^  1^4:1.  (Am*d  1867,  1862, 1869.)  Undertaking  on  the  part  of  the  defend- 
ant. 

Upon  such  application  the  defendant  shall  deliver  to  the  court  or  officer 
an  undertaking,  executed  by  at  least  two  sureties  who  are  residents  and 
freeholders  or  householders  in  this  State,  approved  by  such  court  or  officer, 
to  the  effect  that  the  sureties  will,  on  demand,  pay  to  the  plaintiff  the 
amount  of  judgment  that  may  be  recovered  against  the  defendant  in  the 
action,  not  exceeding  the  sum  specified  in  the  undertaking,  which  shall  be 
at  least  double  the  amount  claimed  by  the  plaintiff  in  his  complaint.  If  it 
shall  ^pear  by  affidavit  that  the  property  attached  be  less  than  the  amount 
claimed  by  the  plaintiff,  the  court  or  officer  issuing  the  attachment  m^y  or- 
der the  same  to  be  appraised,  and  the  amount  of  the  undertaking  shall  then 
be  double  the  amount  so  appraised. 

And  the  plaintiff  may,  within  three  days  after  receiving  written  notice 
of  the  filing  of  such  undertaking,  give  notice  to  the  sheriff  that  he  excepts 
to  the  sufficiency  of  the  sureties.  If  he  fails  so  to  do,  he  shall  be  deemed 
to  have  waived  all  objection  to  them.  When  the  plaintiff  excepts,  the 
sureties  shall  justify  on  notice  in  like  manner  as  upon  bail  on  arrest 

And  the  sheriff  shall  be  responsible  for  the  sufficiency  of  the  sureties, 
and  may  retain  possession  of  the  property  attached,  and  the  proceeds  thereof 
in  his  hands,  until  the  objection  to  them  is  either  waived,  as  above  provided, 
or  until  Ibey  ahall  justify,  or  new  sureties  shall  be  substituted  and  justify. 

And  in  all  cases  the  defendant  may  move  to  discharge  the  attachment, 
as  in  the  case  of  other  provisional  remedies. 

And  when  there  is  more  than  one  defendant,  and  several  property  of 
either  of  the  defendants  has  been  seized  by  virtue  of  the  order  of  attach- 
ment, the  defen<Iant,  whose  several  property  has  been  seized,  may  deliver 
to  the  court  or  officer  an  undertaking  in  accordance  with  the  provisions  of 
this  section,  to  the  effect  that  he  will,  on  demand,  pay  to  the  plaintiff  the 
amount  of  judgment  that  may  be  recovered  against  such  defendant. 

And  all  the  provisions  of  this  section  applicable  to  such  undertaking 
shall  be  applied  thereto. 


«.  Moving  to  set  aside.— This  section 

allowing  a  defendant  to  give  an  undertaking 
to  obtain  a  release  of  the  property  attached, 
does  not  preclude  him  from  afterwards  mov- 
ing to  set  aside  the  attachment.  GarbtUt  v. 
Hanffy  15  Abb.  189.  (It  is  expressly  provided 
in  the  amendment  of  1862.)  Where  an  at- 
tachment under  the  Code  was  issued  against 
the  defendant  as  a  non-resident,  and  the  de- 
fendant claimed  to  be  resident,  heldf  that  he 
could  move  to  dissolve  the  attachment  with- 
out giving  the  undertaking  required  by  this 
section.  KUUan  v.  Washington,  2  Code  R. 
78.  And  the  court  granted  a  reference  to  as- 
certain the  fact  in  regard  to  residence,  Ibt 

53 


The  application  to  set  aside  any  attachment 
on  the  ground  that  it  has  been  improvidently 
granted,  must  depend  upon  the  affidavits 
upon  which  the  attachment  issued.  White  v. 
Featherstonhaugh,  7  How.  357  ;  Bank  of 
Lansinghurgh  v.  McKie,  id.  360 ;  Affd,  14  id. 
549.  Where  a  party  moves  to  discharge  the 
warrant  of  attachment  on  the  ground  of  mere 
irregularity,  he  must  not  be  guilty  of  any 
laches  and  must  take  the  first  opportunity  or 
show  an  excuse  for  not  doing  so.  Lawrence  v. 
Jones,  15  Abb.  110. 

b.  Sureties. — Where  an  undertaking  was 
given  under  this  section,  and  subsequently  one 
of  the  sureties  became  insolvent,  on  motion  by' 
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the  plftintiir  for  other  sureties  and  nev  secu- 
rity, heldy  that  the  court  had  no  power  to 
order  additional  sureties  in  the  case.  Dudley 
▼.  Goodrich,  7  Abh.  26 ;  S.  G.  16  How.  189. 

e.  Action  on  the  bond.~In  an  action 
on  the  bond  the  sureties  are  estopped  from 
contradicting  any  of  its  recitals.  Coleman  ▼. 
Bean,  32  How.  370;  S.  G.  3  Keyes,  94; 
Aff'^  14  Abb.  38.  But  where  the  undertak- 
ing 18  given  to  procure  the  discharge  of  an 
attachment  whicn  is  void  for  want  of  juris- 
diction of  the  subject-matter,  the  whole  pro- 
ceeding being  a  nullity,  the  undertaking  is  of 
no  efi^,  and  the  sureties  when  sued  on  k  may 
defend  on  that  ground,  id.  32  How.  381. 
The  surety  is  estopped  from  denying  that  the 
debtor  was  a  non-resident.  Ha^gari  ▼.  Jlfor- 
gan,  5  N.  T.  (1  Sold.),  422.  The  surety  is 
also  estopped  from  alleging  the  irregularity  of 


the  attachment ;  the  execution  of  a  bond  is  a 
waiver  of  irregularities.  DeUmeig  v.  BffM,  1 
Abb.  N.  S.  421;  S.  G.  4  Rob.  712.  See  note 
to  §  233,  h. 

In  an  action  on  the  undertaking  given  by 
the  defendants,  it  would  seem  that  judgment 
must  be  for  the  penalty  and  iniereei  from  the 
time  the  liability  of  the  sureties  becomes 
fixed,  which  is  at  the  determination  of  the 
attachment  suit.  This  was  hM  on  an  under- 
taking |;iven  by  the  defendant  in  an  action  for 
the  clami  and  delivery  of  personal  proper^. 
Emenon  ▼.  Booth,  51  Bari>.  40. 

d,  AppeaL — An  appraisement  under  this 
section  does  not  involve  the  merits  of  the 
action,  or  affoct  a  substantial  right,  and  an 
order  appointing  appraisers  is  not  therefor- 
appealable.  Lnpkm  v.  JeweU,  19  Abb.  320; 
S.  G.  1  Rob.  639. 


%  /24:/2.  When  sheriff  to  return  vxxrrarU,  (xnd  proceedings  thereon^ 
When  the  warrant  shall  be  fully  executed  or  discharged  the  sheriff  shall 

return  the  same,  with  bis  proceedings  thereon,  to  the  court  in  which. the 

action  was  brought. 


a.  Return. — ^This  section  contains  the 
only  provision  touching  the  return  of  the  at- 
tachment made  by  law ;  it  is  merely  directory 
to  the  officer,  and  his  omission  to  do  his  duty 
cannot  be  availed  of  in  a  collateral  action. 
Badgers  v.  Bonner,  55  Barb.  9,  27.    Notice 


of  pendency  and  returns  to  attachments  may 
be  amended  by  inserting  in  the  notices  and  in- 
ventories, a  specific  description  of  a  lot  of 
land  omitted  by  mistake.  Vanderheyden  r 
Gary,  38  How.  367. 


^  24:3.  (AmM  1865.)  Sheriff's  fees.  , 

The  sheriff  shall  be  entitled  to  the  same  fees  and  compensation  for  ser- 
vices, and  the  same  disbursements,  under  thi»  title,  as  are  allowed  by  law 
for  like  services  and  disbursements  under  the  provisions  of  chapter  five, 
title  one,  and  part  two  of  the  revised  statutes.  Provided,  however,  that  no 
poundage  or  other  compensation  shall  be  allowed  to  the  said  sheriff  (ex- 
cept his  fee  of  fitly  cents  for  making  the  levy,  and  such  compensation  for 
his  trouble  and  expense  in  taking  possession  of  and  preserving  the  property 
as  shall  be  fixed  by  the  officer  issuing  the  attachment),  unless  a  settlement 
shall  be  had  or  a  judgment  shall  be  recovered  and  collected  in  whole  or  in 
part  in  the  action  in  which  the  attachment  in  this  title  referred  to  shall 
have  issued.  And  where  a  judgment  shall  have  been  recovered  and  col- 
lected in  part  only,  the  amount  of  his  poundage  shall  not  be  estimated 
upon  any  sum  greater  than  the  sum  collected  upon  such  judgment.  And 
where  a  settlement  shall  be  had,  the  amount  of  his  poundage  shall  not  be 
estimated  upon  any  sum  greater  than  the  amount  at  which  said  settlement 
is  made. 


a.  Bieht  of  fhe  sherifT.— Unless  the 

property  is  sold  by  the  sheriff,  he  is  not  enti- 
tled to  poundage  as  a  matter  of  right,  but  only 
his  fees  and  reasonable  compensation  for  the 
trouble  and  expense  of  taking  and  preserving 
the  property  attached.  Alburtis  y.  Dudley, 
12  Abb.  361 ;  S.  C.  21  How.  456 ;  Calhoun  ▼. 
Lee,  29  id.  1 ;  Hoge  t.  Page,  11  id.  207. 


h.  Settlement. — ^Wbere  the  plan  of  set- 
tlement was  this:  *' discontinue  the  suits  and 
thus  release  our  money  from  the  lien  of  the 
attachments,  and  we  will  appropriate  the  same 
to  the  payment  of  the  drafts,"  and  the  propo- 
sition was  acceded  to,  held,  that  such  an  ar- 
rangement was  a  "settlement"  under  this 
section*  and  the  sheriff  must  haTe  his  pound- 
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•ge.  PtUehard  ▼.  Bank  of  Ckdifomiay  51 
l^b.  184.  Where  a  sheriff  attaches  the  in- 
terest of  the  defendant  in  a  mining  company, 
and  the  parties  thereupon  compromise  the 
claim,  the  sheriff  is  entitled  to  the  fees  pre- 
scribed by  the  Revised  Statutes  for  his  servi- 
ces, viz :  fifty  cents  for  the  service  of  the  at- 
tachment, mneteen  cents  for  a  copy  of  the 
attachment,  and  twelve  and  a  half  cents  for 
returning  it ;  he  is  not  entitled  to  poundage, 
because  he  has  not  attached  any  property  he 
could  sell  by  virtue  of  the  attachment.  Cal- 
hdun  V.  Lee^  29  How.  1.  On  the  settlement 
of  the  attachment  proceedings,  the  sheriff  is 
entitled  to  an  amount  at  the  rate  of  poundage 
on  the  levy  of  an  execution.  Muller  v.  Saut- 
ler,  28  How.  87 ;  S.  G.  18  Abb.  450,  sub  nom 
MuUer  v.  Santler;  BartUU  v.  Jessup,  id. 
448 ;  JeUinghaus  v.  Scheldt,  id.  452. 

A  sheriff  is  entitled  to  his  commissions 
where  an  attachment  under  the  Code  has  been 
issued  and  served,  upon  a  settlement  of  the 
action,  upon  the  amount  or  sum  which  the 
debtor  pays  to  the  creditor,  although  it  does 
not  come  to  his  hands,  as  well  as  his  nece8.sary 
disbursements.  Trenor  v.  Fcuihin,  12  Abb. 
136;  S.  G.  20How.  405. 

e.  Sheriff  as  trustee. — There  are  ser- 
vices which  the  sheriff  may  render  under  .this 
chapter  of  the  Gode,  which  may  be  considered 


equivalent  to  those  rendered  by  trustees  under 
the  provisions  of  the  Revised  Statutes ;  and  it 
is  only  for  such  services  that  he  is  entitled  to 
the  compensation  allowed  by  §  243  of  the 
Gode.  Muller  v.  Santler,  18  Abb.  450 ;  S.  G. 
28  How.  87,  sub  nom.  Muller  v.  Sautler ;  Jel- 
linghaus  v.  Seheidt,  18  Abb.  452 ;  Mayhew  v. 
Duncan,  31  Barb.  87.  Where  the  sheriff  per- 
forms only  the  duties  which  usually  devolve 
on  him,  he  cannot  be  considered  as  such  trus- 
tee and  is  not  entitled  to  such  commissions. 
Mutter  V.  Sautler,  supra, 

d.  Agents — expenses. — If  the  sheriff 

chooses  to  employ  agents  to  assist  him  in  col- 
lectinu:  debts  which  he  could  himself  collect 
without  resort  to  an  action,  or  the  employ- 
ment of  attorneys  or  counsel,  he  must  himself 
compensate  his  agent,  unless  an  agreement  is 
made  by  him  with  all  parties  interested  in 
the  proceeds.  Mayhew  v.  Duncan,  31  Barb. 
g7 ;  S.  C.  10  Abb.  289,  sub  nom.  Mayhew  v. 
Wilson,  Yet  for  necessary  expenses  for  coun- 
sel, etc.,  in  the  prosecution  of  necessary  actions, 
ho  is  eutitled  to  reimbursement,  id.  But  he 
should  specify  the  nature  of  the  expenditure, 
item  by  item ;  and  these  items  must  be  verified 
by  the  oath  of  himself  or  his  deputy,  id.  3fay- 
hew  V.  Wilson,  10  Abb.  289 ;  S.  G.  31  Barb. 
87,  sub  nom.  Mayhew  v.  Duncan.  Sheriff's 
fees,  new  Statute,  Laws  of  1871,  ch.  415. 


CHAPTER  V. 

Provisional  Remedies. 

§  244%  (Am'd  1851, 1852,  1857, 1858,  1862, 1867.)  Powers    of  court  as  to 
receivers,  deposit  of  money,  etc,  in  court,  and  other  provisional  remedies. 
A  receiver  may  be  appointed  : 

1.  Before  judgment,  on  the  application  of  either  party,  when  he  estab- 
lishes an  apparent  right  to  the  property  which  is  the  subject  of  the  action, 
and  which  is  in  the  possession  of  an  adverse  party,  and  the  property,  or  its 
rents  and  profits,  are  in  danger  of  being  lost  or  materially  injured  or 
impaired,  except  in  cases  where  judgment  upon  failure  to  answer  may  be 
had  without  application  Uy  the  court ; 

2.  After  judgment,  to  carry  the  judgment  into  effect ; 

3.  After  judgment,  to  dispose  of  the  property  according  to  the  judgment, 
or  to  preserve  it  during  the  pendency  of  an  appeal,  or  when  an  execution 
has  been  returned  unsatisfied,  and  the  judgment  debtor  refuses  to  apply  his 
property  in  satisfaction  of  the  judgment ; 

4.  In  the  cases  provided  in  this  Code  and  by  special  statutes,  when  a 
corporation  has  been  dissolved,  or  is  insolvent,  or  in  imminent  danger  of 
insolvency,  or  has  forfeited  it  corporate  rights  ;  and  in  like  cases  of  the 
property  within  this  State  of  foreign  corpoi*ations.  Receivers  of  the  prop- 
erty  within  this  State  of  foreign  or  other  corporations  shall  be  allowed  such 
commission,  as  may  be  fixed  by  the  court  appointing  them,  not  exceeding 
five  per  cent  on  the  amount  received  and  disbursed  by  them  ; 
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5.  In  such  other  cases  as  are  now  provided  by  law  or  may  be  in  accord- 
ance with  the  existing  practice  except  as  otherwise  provided  in  this  act 

When  it  is  admitted  by  the  pleading  or  examination  of  a  party,  that  he 
has  in  his  possession,  or  under  his  control,  any  money  or  other  thing  capa- 
ble of  delivery,  which,  being  the  subject  of  litigation,  is  held  by  him  as 
tinistee  for  another  party,  or  which  belongs  or  is  dne  to  another  party, 
the  court  may  order  the  same  to  be  deposited  in  court,  or  delivered  to  such 
party,  with  or  without  security,  subject  to  the  Airther  direction  of  the 
court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall  have  ordered 
the  deposit,  delivery  or  conveyance  of  money  or  other  property,  and  the 
order  is  disobeyed,  the  court,  besides  punishing  the  disobedience,  as  for 
contempt,  may  make  an  order  requiring  the  sheriff  to  take  the  money  or 
property,  and  deposit,  deliver  or  convey  it,  in  conformity  with  the  direc- 
tion of  the  court 

When  the  answer  of  the  defendant,  expressly  or  by  not  denying,  admits 
part  of  the  plaintiff's  claim  to  be  just,  the  court,  on  motion,  may  order  such 
defendant  to  satisfy  that  part  of  the  claim,  and  may  enforce  the  order  as  it 
enforces  a  judgment  or  provisional  remedy. 


Provisional  remedy  is  only  auxiliary 

to  the  ultimate  relief,  and  should  never  usurp 
or  anticipate  the  office  and  effects  of  a  trial  on 


the  merits.  Popper  y.  Sehdder,  38  How.  34; 
S.  C.  7  Abb.  N.  S.  56. 


L  Bbcefveb. 
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a.  Natoire  of  the  ofBlce. — ^The  receiver 
IS  an  officer  of  the  court  which  appoints  him. 
Booth  V.  Clark,  17  How.  U.  S.  R.  322 ;  Lot- 
timer  V.  Lord,  4  E.  D.  Smith,  183.-  And  as 
such,  will  be  instructed  by  the  court  as  to  his 
duty.  Matter  of  Van  AUmy  37  Barb.  225 ; 
Curtis  V.  Leavitt,  10  How.  481 ;  S.  0.  1  Abb. 
274 ;  Smith  v.  New  York  Consolidated  Stage 
Co.  18  id.  419 ;  S.  G.  28  How.  208.  And  is 
bound  to  conform  to  the  order  of  the  court. 
Lane  v.  LmLs,  1  Reyes,  203.  He  represents 
only  the  interests  of  the  parties  to  the  action, 
and  not  of  strangers  thereto.  HoweU  t.  Rip- 
ley,  10  Paige,  43.  3ut  the  court,  on  the 
application  of  a  stranger  to  the  action^  will 
give  him  such  instructions  as  may  be  neces- 
sary to  protect  the  rights  of  such  applicant. 
Vincent  v.  Parker ^^  7  id,  65.  See  Howell 
V.  Ripley,  supra ;  Huhhard  v.  Guild,  2  Duer, 
685. 

b.  Appointment  of. — ^Under  the  former 
practice  there  had  to  be  a  special  application, 
in  the  bill,  for  his  appointment.  Boylan  v. 
Byrne,  1  MoUoy,  29 ;  Cooke  v.  Chiyn,  3  Atk. 
689.  A  receiver  cannot  be  appointed  before 
the  action  is  commenced.  Anonymotis,  1  Atk. 
578.  Except  in  cases  of  lunatics  or  idiots.  Ex- 
parte  Whitfield,  2  Atk.  315.  Or  where  defend- 
ant intentionally  keeps  out  of  the  way  to 
avoid  service  of  process.  Quinn  v.  6htnn,  1 
Hogan,  75 ;  Sanc(ford  v.  Sinclair,  3  Edw.  Oh. 
R.  393.  As  a  general  rule,  he  should  not  be 
appointed  without  notice  to  the  parties  inter- 


ested. People  r,  Norton,  1  Paige,  17;  Ver-- 
planek  y.  Mercantile  Insurance  Company,  2 
id.  438;   Sanford  v.   Sindair,  8  id.  373; 
Gibson  V.  Martin,  id.  481 ;  Field  v.  Bipley, 
20  How.  26;  Kemp  v.  Harding,  4  id.  178; 
Dorr  T.  Noaxm,  5  id.  29.    See  note  to  §  298. 
Except  in  special  cases,  where  irreparablej 
injury   would    be    sustained    by  deli^y.    id.! 
Nor,  unless  in  special  cases  before  answer.*' 
West  y.  Swan,  3  Edw.  Oh.  R.  420.    See»  also,' 
Vann  v.  BameU,  2  Bro.  C.  C.  158 ;  Bloodgood 
y.  Clark,  4  Paige,  577 ;  Osbom  y.  Heyer,  2, 
id.  343.    A  motion  for  the  appointment  of 
a  receiver,  when  the  order  to  show  cause 
against  such  appointment  is  served  before  the 
commencement  of  the  suit,  is  irregular.  Kat- 
tenstroth  y.  Astor  Bank,  2  Duer,  632.    Afteil 
judgment,  for  want  of  answer,  a  receiver  may 
be  appointed  on  an  ea;  parte  application.  Aus] 
Un  V.  Figueira,  7  Paige,  56 ;  Nesmeth  v.  Hal^ 
sted,  11  id.  647.    The  merits  are  not  inquired 
into,  on  a  motion  for  a  receiver.  Conro  y. 
Gray,  4  How.  166;  Sheldon  v.   Weeks,  2 
Barb.  532.    Nor,  in  a  partnership  case,  will  the 
court  determine  what  is  partnership  property, 
as  between  the  partners  and  third  persons. 
Higgins  v,  Bailey,  7  Rob.  613.    Such  appli-** 
cation  relates  only  to  the  preservation  of  the  ' 
property  in  oontroTorsy,  Chapman  y.  Amu*' 
mersley,  4  Wend.  173.    See  Sheldon  y»  Weeks, 
supra. 

The  pendency  of  a  motion  to  dissolve  an 
injunction  or  to  amend,  is  no  objectioo  to  tike 
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appointment  of  a  recelTer.  BBumard-  r.  Bait' 
Img,  1  Barb.  Oh.  R.  76.  A  partj  applying 
for  a  reoeiTer  pending  the  litigation,  must 
show  probable  interest  in  the  property,  and 
that  tmre  is  danger  of  its  being  lost  without 
such  protection.  Qaadyear  t.  BtttSy  7  How. 
188 ;  PaJttm  ▼.  Accessory  Tr^msit  Co.  4  Abb. 
236 ;  S.  0. 13  How.  502 ;  HamOkm  y.  Acoec- 
sor9  TransU  Co.  3  Abb.  255 ;  S.  G.  13  How. 
108;  McCarthy  Y,  Peakc,  9  Abb.  164;  S.  G. 
18  How.  138. 

The  appointment  of  a  receiver  and  taking 
of  security  from  him  is  a  proper  matter  for  a 
reference.  Wetter  v.  SchUeper,  7  Abb.  92 ; 
Jaekeon  ▼.  Be  Forest,  U  How.  82.  Where 
the  reference  is  to  a.  referee  to  report  a  proper 
person  for  a  receiver,  an  order  of  appoint^ 
ment  by  the  court  is  necessary;  but  where 
the. reference  is  to  appoint  a  receiver  and  take 
the  proper  security,  no  order  of  the  court  is 
necessary.  Matter  of  Eagle  Iron  Works,  8 
Paige,  385.  The  appointment  may  be  re- 
viewed on  the  application  of  a  dissatisfied 
party.  lb. 

A  third  party  cannot  question  the  regu- 
larity of  the  appointment  of  a  receiver.  Tyler 
V.  WiUiSy  33  Barb.  327 ;  S.  C.  12  Abb.  465, 
sub  nom.  Tyler  v.  Whitney.  See  Battershall 
V.  Davis,  31  Barb.  323. 

An  order  continuing  a  receivership  during 
the  pendency  of  an  appeal,  was  held  to  con- 
tinue it,  not  only  during  appeal  *to  the  general 
term,  but  also  during  an  appeal  from  another 
order  to  the  court  of  appeals.  McMahon  v. 
Allen,  14  Abb.  220. 

c.  Changing  appointment.— The  court 

may  revoke  an  appomtment  of  a  receiver  at 
any  time  before  such  ^pointment  is  consum- 
mated, and  appoint  another.  Siney  v.*  New 
York  Consolidated  Stage  Co.  18  Abb.  435 ;  S. 
G.  ^  How.  481.  Such  revocation  is  not  ap- 
pealable. lb. 

d.  When  a  receiver  will  be  appoint- 
ed.— ^In  all  cases  of  fraudulent  trusts.  Chau- 
tauque  County  Bank  v.  White,  2  Seld.  252. 
So  where  the  fund  is  in  danger  and  fraud  is 
shown  in  the  defendant.  Podmore  v.  Gunning, 
5  Simons,  485;  Orphan  Asylum  Society  v. 
McCartee,  Hopk.  429,  2d  ed. ;  Boyd  v.  Mur- 
ray,  3  Johns.  Gh.  48.  See  Beuhens  v.  Joel, 
13  N.  Y.  (3  Kern.),  488 ;  also,  Cagger  v.  How- 
cMrd,  1  Barb.  Gh.  368.  To  prevent  the  re- 
moval of  the  subject  of  the  action  beyond  the 
jurisdiction  of  the  court.  Gibhins  v.  Maintoar- 
ing,  9  Simons,  77 ;  Tanfieid  v.  Irvine,  2  Russ. 
149.  Where  the  bill  charges  an  executor  or 
trustee  with  abusing  his  trust.  Boyd  v.  Mur^ 
ray,  supra.  But  see  Orphan  Asylum  Society 
V.  McCartee,  Hopk.  429,  2d  ed. ;  Jenkins  v. 
Jenkins,  1  Paige,  243.  Where  the  assignee  of 
an  estate  fbr  the  benefit  of  creditors  is  insol- 
vent. Connah  ▼.  Sedgmek,  1  Barb.  210.  To 
take  possession  of  and  preserve  the  effects  of 
a  corporation.  Lau>rence  v.  Cfreenwich  Fire 
Insurance  Co.  1  Paige  Gh.  587.  By  consent, 
pending  an  appeal.  McMahon  v.  AUen,  14 
Abb.  2^.  In  a  proceeding  to  foreclose  a  me- 
chanic's lien.  Wehh  v.  Van  Zandt,  16  Abb. 
»14  Cn.) 


e.  When  a  reoeiTer  will  not  be  ap- 
pointed.— The  application  for  a  receiver  will 
never  be  granted,  unless  there  is  the  strongest 
probability  that  the  plaintiff  is  entitled  to  the  > 
relief  demanded  in  the  complaint,  and  also, 
that  the  property  is  in  danger  of  loss  or  injury.  . 
Hamilton  v.  Accessory  Transit  Co.  3  Abb.  255 ; 
S.  G.  13  How.  108.  So,  in  an  action  in  the 
nature  of  a  quo  warranto,  for  the  dissolution 
of  a  corporation,  a  receiver  will  not  be  ap- 
pointed before  iudgment.  People  v.  Washing-  . 
ton  Ice  Co.  18  Abb.  382.  It  may  be  otherwise 
in  case  of  insolvency,  id.  See  Waterbury  v. 
Merdiants'  Union  Express  Co.  3  Abb.  N.  S. 
163;  S.  G.  50  Barb.  157.  Receivers  are  not 
appointed  to  carry  on  the  business  of  a  part- 
nership, id.  Nor  in  an  actio%  to  prevent 
waste.  Robinson  v.  Preswick,  3  £d w.  Gh.  R. 
246.  Nor  on  the  application  of  one  as  against . 
another  defendant  before  trial.  Trumbull  v. 
Ogden,  Halst.  Dig.  178.  Where  a  suit  for  the 
dissolution  of  a  copartnership  and  an  account- 
ing, is  settled,  without  the  knowledge  of  the 
plaintiff's  attorney,  a  receiver  will  not  be  ap- 
pointed to  secure  the  lien  of  the  plaintiff's 
attorney.  Anonymous,  2  Daly,  53o.  A  re- 
ceiver should  not  be  appointed  over  a  mort- 
gagee of  chattels  in  possession.  Bayaud  v. 
F*dlows,  28  Barb.  451 ;  Patten  v.  Accessory 
Transit  Co.  4  Abb.  235 ;  (^uinn  v.  Brittair^ 
3'  £dw.  Gh.  R.  314.  Except  in  case  of  neces- 
sity, to  secure  the  rights  of  third  parties,  id. 
Nor  over  real  estate,  unless  there  is  evidence 
of  fraud,  or  special  circumstances  showing  a 
necessity  therefor.  Willis  v.  Corliss,  2  £dw. 
Gh.  R.  381.  See  Congden  v.  Lee,  3  id.  304; 
Parker  v.  Moore,  id.  234 ;  Carins  v.  Chahert, 
id.  312  ;  Huerstel  v.  LoriOard,  7  Rob.  251 ; 
Eogers  v.  Marshall,  6  Abb.  N.  S.  457;  S.  G. 
38  How.  43.  See  post,  ''mortgage  cases,"  in 
ejectment.  See  Ireland  v.  Nichols,  37  How. 
222;  S.  G.  7  Rob.  476,  and  note  to  section 
455.  A  receiver  will  not  be  appointed  in  a 
creditor's  suit  before  the  remedy  at  law  has 
been  exhausted.  Starr  v.  Bathbone,  1  Barb.  70. 

/.  Who  may  be  a  receiver.— A  master 

in  chancery  could  not  be  a  receiver.  Ex  parte 
Fletcher,  6  Ves.  427.  Nor  the  solicitor  to  a 
commission  of  lunacy.  Ex  parte  Pincke,  2 
Mer.  452.  Nor  the  next  friend  of  an  infant 
plaintiff.  Stone  v.  Wishart,  2  Mad.  64.    Nor 

a  trustee. v.  Jolland,  8  Ves.  72 ;  S. 

G.  11  id.  363 ;  15  id.  584.  Nor  an  officer  of 
an  insolvent  corporation.  Attorney  General 
V.  Bank  of  Columbia,  1  Paige,  511 ;  S.  G.  3 
Wend.  588,  sub  nom.  jBanJb  of  Columbia  v. 
Attorney  General.  But  uf)on  a  voluntary  dis- 
solution of  a  corporation,  any  of  its  officers  or 
stockholders  may  be  appointed  a  receiver. 
Matter  of  Eagle  Iron  Works,  8  Paige,  385 ; 
S.  0,  3  £dw.  Gh.  R.  385  ;  Matter  of  Bowery 
Bank,  5  Abb.  417;  S.  G.  16  How.  56;  2  R.  S. 
417.  So  a  party  to  the  action  may  be  a  re- 
ceiver. Fenn  v.  Bolles,  7  Abb.  202.  A  person 
will  not  be  appointed  a  receiver  who,  by  his 
own  acts  or  position,  stands  in  an  improper 
relation  to  the  cause.  Smith  v.  New  York 
Consolidated  Stage  Co.  28  How.  208;  S.  G.  18 
Abb.  419.     Nor  one  who  is  a  stranger  to 
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ibe  oonii,  if  objected  to  hv  either  perty.  id. 
Where  two  suits  involve  the  same  property, 
the  same  person  should  be  receiver  in  both 
suits.  HoweU  v.  EipUyy  10  Paige,  43 ;  Oabam 
V.  Heyer^  2  id.  342;  Cogger  v.  Howard,  1 
Barb.  Gh.  R.  368.  See  LatUmer  v.  Lord,  4 
£.  D.  Smith,  191. 

"jr.  When  reoeiTer's  title  attaches.— 

where  an  order  of  reference  is  made  for  the 
appointment  of  a  receiver,  his  title  vests  and 
attaches  upon  all  the  property  by  relation 
from  the  date  of  the  order,  with  the  same  ef- 
fect as  if  the  order  had  named  the  receiver. 
BftUer  V.  TaUis,  5  Sandf.  610, 612;  DemingY. 
New  York  Marble  Co.  12  Abb.  66.  See  Mat- 
ter of  North  American  Qutta  Percha  Co.  17 
How.  549 ;  S.0. 18  id.  121 ;  9  Abb.  356.  An 
order  for  a  receiver,  where  his  appointment  is 
complete,  vests  in  him  all  the  effects  of  the 
judgment  debtor,  as  of  the  date  of  the  order. 
WUsm  Y.AUeny  6  Barb.  542;  WHwn  v. 
TTifeon,  1  Barb.  Oh.  R.  592;  Porter  v.  WU- 
hams,  9  N.  Y.  (5  Seld.),  142;  S.  0.  12  How. 
107,  sub  nom.  Porter  v.  Clark;  Lottimer  v. 
Lord,  4  E.  D.  Smith,  183 ;  West  v.  Fraser, 
5  Sandf.  654 ;  Albany  City  Bank  v.  Schu- 
maker,  1  Clark,  278,  300;  Van  Wyck  v. 
Bradly,  3  Code  R.  157.  Where,  interme- 
diate the  appointment  of  a  receiver  and 
his  giving  security,  the  sheriff  levied  on  the 
property  included  by  the  receivership,  on 
motion,  after  the  receiver  had  filed  his  secur- 
ity, a  return  of  the  property  to  him  was  or- 
dered. Steele  v.  Sturgea,  5  Abb.  442;  Btttter 
V.  TaUis,  5  Sandf.  610.  See  Bich  ▼.  Loutrel, 
9  Abb.  356 ;  S.  C.  18  How.  121 ;  ilfa^^  of 
American  Gutta  Percha  Co,  17  id.  549 ;  S.  C. 
9  Abb.  79.  A  receiver  of  a  judgment  debtor 
is  not  entitled  to  an  income  accruing  after  the 
date  of  his  appointment  from  a  trust  fund 
held  in  favor  of  such  debtor  and  proceeding 
from  a  third  person.  Graff  v.  Bonnett^  2 
Rob.  54;  S.  C.  25  How.  470;  S.  C.  Aff'd,  31 
N.  Y.  (4  Tiff.),  9. 

If  a  party  issues  an  execution  and  levies 
upon  real  estate  or  tangible  personal  property, 
the  subsequent  appointment  of  a  receiver  will 
not  divest  the  lien  thereof.  Clark  v.  Brockway, 
3  Keves,  13,  15.  And,  see  Lane  v.  Lutz,  1 
id.  203.  It  seems  that  a  receiver  sppoinled  by 
a  court  of  this  State  is  not  thereby  enabled 
to  make  title  to  property  in  another  State. 
Field  V.  Bipley,  20  How.  26.  Nor  to  real 
propei-ty.  Moak  v.  Coats.  33  Barb.  498;  S. 
C.  Aff'd,  33  How.  61S  (n.);  Chautauque  Co. 
Bank  v.  Bisley,  19  N.  Y.  (5  Smith),  370. 

h.  Receiver  obtnning  possession 

of  property. — A  receiver  cannot  obtain  pos- 
session on  the  application  of  a  party  who  not 
only  is  not  entitled  to  the  possession,  but  has 
no  interest  in  the  subject  sought  to  be  pos- 
sessed. Huei'stel  v.  LorUlard,  6  Rob.  260. 
The  application  for  the  delivery  must  be  made 
by  the  receiver,  personally.  Panton  v.  Zeb- 
ley,  19  How.  394. 

t.  Taking  property  from  a  receiver. 

The  proper  course  to  obtain  property  in  the 
possession  of  a  receiver,  is  to  apply  by  peti* 


tion  to  the  ooart  which  apjMinted  such  re- 
ceiver, for  an  order  that  he  deliver  the  same  to 
the  claimant.  An  attempt  to  obtain  posses- 
sion by  suit  tgainst  the  receiver,  without  leave 
of  court,  is  a  willftil  contempt.  Biggs  y.  Whi^ 
ney,  15  Abb.  388,  390.  See  Noe  v.  Gibson, 
7  Paige,  513;  Albany  City  Bank  v.  6dbcr- 
merhorn,  9  id.  372;  10  id.  263;  Parker  v. 
Browning,  8  id.  388;  Chautau^[ne  County 
Bank  v.  Bisley,  319  N.  Y.  (5  Smith),  370. 

j.  Who    receiver    represents.— He 

represents  not  only  the  party  whose  estate  he 
receives,  but  the  creditors  and  others  inter- 
ested. Porter  v.  WiUiams,  5  How  441 ;  9  N. 
Y  (5  Seld.),  142;  Wilson  v.  Allen,  6  Barb. 
542 ;  GiUeU  v.  Moody  3  N.  Y.  (3  Comst.^ 
479;  Talmadge  y.  PeU,  7  N.  Y.  (3  Seld. 
328 ;  Curtis  v.  LeaviU,  15  N.  Y.  (1  Smith] 
12 ;  Brouwer  v.  HUl,  1  Sandf.  629.  See  note, 
**  Corporations,"  post. 

k.  In  supplementary  proceedings.— 

He  represents  not  only  the  debtor,  but  also  the 
creditor,  at  whose  instance  he  was  appointed. 
He  is  an  assignee  of  both  their  interests  for 
the  benefit  of  the  latter.  Cumming  v.  Eger- 
ton,  9  Bosw.  684.  See,  also,  Seymour  v. 
Wilson,  15  How  355;  S.  C.  14  N.  Y.  ^4 
Kern.),  567,  which  overrules  S.  C.  16  Barn 
294,  and  Hayner  v.  Fowler,  id.  300. 

I  Beceiver^s  compensation.— He  is 

entitled  to  receive  the  commissions  at  the 
rates  fixed  by  statute,  and  also  to  be  repaid 
actual  disbursements  prudently  made  in  the 
care  of  the  trust  property.  Howes  v.  Davis, 
4  Abb.  71.  If  he  acts  as  counsel  in  the  busi- 
ness of  the  receivership,  he  is  not  entitled  to 
special  compensation,  beyond  taxable  counsel 
fees.  Matter  of  the  Btink  of  Niagara,  6 
Paige  213.  But,  where  the  court  appoints  a 
receiver  in  an  action  pending  therein,  it  will 
determine  the  rate  of  his  compensation,  inde- 
pendent of  the  statute,  and  with  reference  to 
the  circumstances  of  the  case.  Gardiner  v. 
Tyler,  4  Abb.  N.  S.  463;  S.  C.  3  Keyes 
505 ;  3  Trans.  App.  161. 

Where  the  order  appointing  a  receiver  lim- 
its his  compensation  to  a  commission,  such  as 
is  allowed*  to  executors,  he  can  claim  only  five 
per  cent  for  the  first  one  thousand  dollars, 
two  and  one-hadf  per  cent  on  the  next  four 
thousand,  and  one  per  cent  on  the  remainder. 
Bennett  y.  Ctoj»H,  3  Sandf.  673. 

Where  the  order  directs  the  money  to  be 
deposited  firom  time  to  tinie,  as  received,  each 
deposit  so  made  is  not  considered  an  annual 
rest  on  which  to  calculate  the  commission  in 
cases  where  that  is  limited  to  the  amount  al- 
lowed to  executors  and  administrators.  Ben 
nett  V.  Chapin,  supra.  But  where  a  receiver 
renders  annual  accounts  in  oonformity  with* 
the  standing  rule  of  the  court,  there  each 
accounting  is  to  be  regarded  as  a  rest.  Matter 
of  the  Bank  of  Niagara,  6  Paige  213. 

Where  an  order  made  by  consent  directed 
the  receiver  to  deliver  all  the  effects  in  his 
hands,  a  portion  of  which  was  not  yet  con* 
verted  into  money,  it  was  held  that  the  re- 
ceiver was  entitled  to  his  commission  both  on 
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the  coQTeiied  and  vnconTeried  property,  snd 
that  if  the  value  of  the  latter  could  not  be 
agreed  upon,  the  court  would  order  a  reference 
to  determine  it.  Bennett  v.  Chapin^  3  Sandf. 
675.  3ee  Matter  of  De  Peyeter,  ^  Stmdi.  Ch. 
R.  511. 

111.  Interest    paid    by    reoeiTer.— 

When  he  mingles  tne  trust  fund  with  his  own 
or  with  other  moneys  held  in  trust,  or  uses  or 
loans  it.  Utiea  Inemnmee  Co,  y.  Lynehy  11 
Paige  520. 

n,  Aooounting  by  reoeiver  is  to  be 

made  to  the  court  only.  He  cannot  be  com- 
pelled to  account  and  show  his  books  to  a 
party  in  the  suit.  Mus^rove  t.  Naeh,  3  Edw. 
Ch.  R.  172.  A  report  upon  a  receiver's  ac- 
count cannot  be  excepted  to  and  need  not  be 
confirmed.  Brower  y.  Brotoer,  2  £dw.  Gh.  R. 
621. 

o.  Order  for  receiver  to  disohaxm 

lien  of  a  judgment  creditor,  upon  the  funas 
in  his  hands,  will  not  be  made  upon  the  peti- 
tion of  such  creditor,  until  a  decree  has  been 
made  in  Uie  action  in  which  the  receiver  was 
appointed,  and  notice  has  been  given  to  all 
the  other  creditors  interested  in  the  fUnd. 
But  an  order  will  be  made  prohibiting  the 
receiver  from  paying  out  the  fund  without 
notice  to  the  petitioner,  and  allotting  him  to  | 
commence  such  action  against  the  receiver  . 
aud  others,  as  he  may  be  advised.  Hubbard 
V.  CMd^  2  Duer,  685.  See  Matter  of  In- 
grahamy  2  Barb.  Gh.  R.  35. 

p.  When  a  receiver  may  sue  or  be 

sued. — A  receiver  cannot  eject  a  tenant 
without  leave  of  court.  Wynne  v.  Neuh 
borough,  1  Yes.  jun.  165;  S.  G.  3  Bro.€.  G. 
87 ;  Merritt  v.  Lyon,  16  Wend.  410.  Nor 
can  such  an  action  be  brought  against  a  re- 
ceiver without  leave  of  court.  Angel  v.  Smith, 
9  Yes.  jun.  335.  Nor  can  he  pay  out  moneys. 
DujfyT.  Caeey,!  Hoh.  79;  Fletcher y.Dodd,  1 
Yes.  jun.  85.  Nor  can  he  sue  in  a  foreign  juris- 
diction for  property  belonging  to  his  receiver- 
ship. Booth  V.  Clark,  17  How.  U.  S.  R.  322. 
It  is  a  contempt  to  bring  an  action  tgainst  a 
receiver  without  leave  of  the  court  which  ap- 
pointed him.  Taylor  v.  Baldwin,  14  Abb. 
166 ;  Be  Oroot  v.  Jay,  30  Barb.  483 ;  S.  G. 
9  Abb.  364;  Sieh  v.  Loutrd,  9  id.  356;  S. 
G.  18  How.  121.  See  Bailey  v.  Devereux,  1 
Yem.  Gh.  Gas.  269.  And  the  proceedings  in 
such  an  action  will  be  stayed,  id.  Leave  to 
sue  a  receiver  may  be  granted  at  any  stage  of 
the  action,  and  the  irregularity  of  suing  with- 
out such  leave  is  waiv^  by  an  appearance  in 
the  action  without  objection.  MubbeU  v. 
Dana,  9  How.  424.  See  Parker  v.  Brouming, 
8  Paige,,  388. 

•K  receiver  cannot  sue  for  a  debt  without 
leave.  MerriU  v.  Lyon,  16  Wend.  410;  Smith 
V.  Woodruff,  6  Abb.  65.  If  he  does,  and 
fails  in  the  suit,  he  will  be  personally  liable 
for  costs.  Phdps  v.  Cole,  3  Gode  R.  157; 
Smith  V.  Woodruff,  sumra.  But  see  Ikven- 
dorf  V.  IHchineony  21  How.  275.  Having  ob- 
tained leave,  he  is  not  only  authorised  but  is 
bound tosue.  iFtt)^ v. Amxms 24 Barb.  154. 


A  receiver  may  maintain  an  action  to  set 
aside  an  assignment  of  real  and  personal 
property  fraudulently  made  by  the  debtor. 
Porter  v.  WiUiams,  9  N.  Y.  (5  Seld.),  142; 
S.  G.  12  How.  107,  sub  nom.  JPorter  v.  Clark; 
Cumming  v.  Egerton,  9  Bosw.  684.  And 
may  interplead.  Wif^field  v.  Bacon,  24  Barb. 
155. 

An  action  against  a  receiver  will  not  be 
stayed  on  the  ground  that  a  former  judgment 
has  disposed  of  the  subject  of  the  action.. 
Jay's  Case,  6  Abb.  293.  See  9  Abb.  304. 
The  proper  method  of  restraining  a  receiver, 
when  engaged  in  the  discharge  of  his  official 
trust,  is  by  application  to  the  court,  whose 
officer  he  is,  for  instructions.  Wmfidd  v.  Ba- 
con, 24  Barb.  154.  A  receiver,  appointed  by 
the  court  of  another  State,  may  sue  in  this 
SUte  as  such.  Bunk  v.  St.  John,  29  Barb. 
585.    See  Hoyt  v.  Thompson,  1  Seld.  320. 

g.  Attorney  employed  by  receiver, 

in  a  suit  adverse  to  anv  party  to  the  action, 
should  not  be  one  who  has  been  employed  for 
either  of  the  parties  to  the  action  in  which 
the  receiver  i9ki  appointed .  Gumming  v.  Eger- 
ton, 9  Bosw.  684;  Warren  v.  league,  4 
Sdw.  Gh.  R.  416.  Matter  of  Ainsley,  1  id. 
576;  Bay  v.  McComb,  2  id.  165;  Ponton  v. 
Zebley,  19  How.  394.  If  he  is,  the  proceed- 
ings may  be  set  aside  for  irregularity.  But 
an  appearance  of  the  opposite  party,  without 
objection,  so  far  waives  it,  that  the  court,  in 
a  motion  afterwards  made  to  set  aside  the 
proceeding,  will  do  no  more  than  stay  the 
same  until  another  attorney  is  substituted, 
id.  A  stranger  to  the  action  brought  by  the 
receiver,  cannot  raise  the  objection.  Warren 
V.  Sprague,  11  Paige,  200;  approved  in  Cum- 
ming  v.  Egerton,  9  Bosw.  684,  685.  But  a 
receiver  may  employ  the  attorney  or  counsel 
of  either  of  the  parties  to  the  suit,  in  a  matter 
in  relation  to  tne  joint  fund,  or  to  obtain  or 
create  a  fund  for  the  benefit  of  both  parties 
BenneU  v.  Chapin,  3  Sandf.  673,  675 ;  Byck 
man  v.  Parkins,  5  Paige,  543. 

r.  Removing  receiver.— It  is  by  no 

means  a  matter  of  course  to  change  a  receiver 
upon  his  own  application ;  he  must  show  some 
reasonable  cause  why  he  should  be  relieved 
(citing  6  Madd.  266;  Edwards  on  Receivers, 
547).  Beers  v.  Chelsea  Bank,  4  Ekiw.  Gh.  R. 
278.  Relationship  to  one  of  the  parties  to  the 
action,  is  not  sufficient  ground  for  removal. 
Wetter  v.  ScUieper,  7  Abb.  92;  S.  G.  6  td. 
123.  See  WUliamson  v.  WHsm,  1  Bland, 
418,  427.  Nor  the  employment  by  him  of 
the  judgment  debtor  to  collect  a  portion  of 
the  estate.  Boss  v.  Bridge,  15  Abb.  150;  S. 
G.  24  How.  163. 

Upon  a  motion  to  substitute  one  person  for 
another  as  receiver,  the  regularity  of  the  orig^ 
inal  order  appointing  such  receiver  is  not  to  he 
considered.  Fassett  v.  TaUmadge,  13  Abb.  12. 

».  Beoelver'8  discharge.— A  receiver 

in  an  action  is  not  dischaiged  by  a  discontin- 
uance of  the  same,  but  may  apply  for  his  dis- 
charge. Whiteside  v.  Prendergast^  2  Barb. 
Ch.  B.  471. 
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t  Costs  against  a  receiver.— Where 

a  reoeiTer  commetioee  an  action  in  good  faith, 
he  is  not  liable  Ibr  oosts  for  not  proceeding  to 
trial,  where  a  good  reason  is  shown  for  the 
omission.  St.  John  ▼.  Demaofif  9  How.  343. 
In  such  case,  he  stands  on  the  same  footing  as 
an  executor  or  administrator!  id.    Seenote  to 


§  317.  Where  a  reoeiyer  continues  the  proe» 
cution  of  an  action  commenced  before  iiis  ap 
pointment,  he  is  chargeable  with  costs  th« 
same  as  if  he  were  made  a  party  plaintiff.  Co- 
lumbian Insurance  Co.  v.  Stevens,  4  AU>.  JS. 
S.  122;  S.  0.  37  N.  Y.  (10  Tiff.),  536 ;  3;* 
How.  101 ;  5  Trans.  App.  9. 


n.    Ml8G£LLANEOU8. 


•  a.  Mortgage  cases.— As  a  general  rule, 
a  raor%agee  m  possession  will  not  be  deprived 
of  such  possession  by  the  appointment  of  a 
receiver.  Belles  v.  Duff,  35  How.  481.  Great 
caution  will  be  exercised  in  appointing  a  re- 
ceiver in  mortgage  cases.  ShottoeU  ▼.  Smith,  3 
Edw.  Ch.  R.  588.  See  Jenkins  v.  Hinman, 
5  Paige,  309;  ^rdinghuysen  v.  Colden,  4  id. 
204 ;  Sea  Insurance  Co.  v.  Stebbins,  8  id.  565 ; 
Bank  of  Ogdensburgh  v.  Arnold,  5  id.  38 ;  ^9- 
tor  V.  Turner,  2  Barb.  444 ;  Warner  v.  GW- 
vemor's  Executors,  1  Barb.  36 ;  ^tnn  v.  Brit- 
tain,  3  Edw.  Gh.  R.  314;  WdU  Street  Fire 
Insurance  Co,  of  New  York  v.  Loud,  20  How. 
95.  And  will  not  be  appoint^  where  the 
validity  of  the  mortgage  is  impeached.  Leahy 
V.  Arthur,  1  Hogan,  92 ;  Darey  v.  Blake,  1 
Molloy,  247.  Where  a  mortagagee  in  posses- 
sion is  appointed  receiver  of  the  same  property, 
his  individual  interests  must  not  be  permitted 
to  interfere  with  his  duties  as  receiver.  Bolles 
V.  Buff,  54  Barb.  215 ;  S.  C.  37  How.  162; 
Rev'g  S.  C.  4  Abb.  N.  S.  330. 

A  receiver  of  chattel  property,  held  in  pos- 
session by  a  mortgagee,  will  be  appointed  only 
in  cases  of  apparent  and  pressing  necessity. 
BoUes  V  Buff,  35  How.  481 ;  Patten  v.  Acces- 
sary Transit  Co.  4  Abb.  235 ;  Rev'g  S.  0. 4  id. 
139.  See  Thompson  v.  Van  Vechten,  5  Duer, 
618.  See,  also,  S.  C.  5  Abb.  458  ;  Bayaud  v. 
FeUows,  28  Barb.  451. 

h.  Receiver  of  partnership  effects. 

A  receiver  will  be  appointed  as  a  matter  of 
course,  upon  a  bill  filed  by  one  of  the  partners 
to  close  up  the  partnership.  Marten  v.  Van 
Schaick,  4  Paige,  480;  Law  v.  Ford,  2  id. 
310 ;  GouUing  v.  Bain,  4  Sandf.  716 ;  White^ 
Wright  V.  Stimpson,  2  Barb.  379 ;  Dayton  v. 
Wilkes,  17  How.  510 ;  Jackson  v.  De  Forest, 
14  id.  81;  Williamson  v.  Wilson,  1  Bland, 
423;  McCrackan  v.  Ware,  3  Sandf.  688;  S.  C: 
1  Code  R.  N.  S.  215 ;  Henn  v.  Walsh,  2  Edw. 
Ch.  R.  129;  Bohertf^  Administrators  v.  Law, 
4  Sandf.  642 ;  Dillon  v.  Horn,  5  How.  35.  But 
see  13  N.  Y.  3  (Kern.),  161, 167 ;  Innes  v.  Lafir 
sing,  7  Paige,  583.  Upgn  the  principle  that 
tlie  court  interferes  between  partners  merely 
with  a  view  to  their  relief  by  winding  up  and 
disposing  of  the  concern,  and  not  to  carry 
it  on.  Waters  v.  Taylor,  15  Ves.  10 ;  Good- 
man V.  Whitoomb,  1  Jac.  k  W.  569 ;  Garret- 
son  V.  Weaver,  3  Edw.  Ch.  R.  385 ;  Jackson 
V.  De  Forest,  14  How.  81.  The  personal 
insolvency  of  some  of  the  partners  and  their 
attempt  to  misappropriate  tne  partnership  as- 
sets, are  good  grounds  for  a  receiver.  Ikms 
V.  Grove,  2  Rob.  134,  635 ;  S.  C.  27  How.  70. 
See  note  ^,  supra. 


A  receiver  and  an  injunction  will  not  be 
allowed  where  the  partnership  is  poritively 
denied,  and  it  appears  that  a  very  small  pro- 
portion of  the  partnerehip  ci4>ital  was  origi- 
nally ooDtributed  by  the  plaintiff,  and  that,  by 
sueh  allowance,  a  large  business  will  be  ar 
rested,  and  perhaps  ruined.  Popper  v.  Sckeider, 
38  How.  34;  S.  G.  7  Abb.  N.  S.  56.  Where 
it  is  necessary  to  preserve  the  good  will  of  the 
partnership  business,  a  receiver  may  be  di- 
rected to  carry  it  on  until  a  sale  can  be  effected. 
Marten  v.  Van  Schaick,  4  Paige,  479.  But 
he  will  not  be  allowed  to  continue  the  publi- 
cation of  a  political  newspaper  longer  than  is 
necessary  to  prevent  a  sacrifice,  id.  Nor  to 
continue  to  run  a  steamboat  for  an  indefinite 
time.  Crane  v.-  Ford,  1  Hopk.  114. 

There  is  no  ground  for  a  receiver,  where  the 
party  applying  has  the  property  in  his  own 
possession,  and  the  other  partner  does  not  ob- 
ject to  such  possession.  Swnth  v.  Lowe,  1 
Edw.  Gh.  R.  33. 

c.  Receiver  of  limited  partnership. 

Where  a  limited  partnerehip  is  insolvent,  and 
the  membere  thereof  neglect  to  place  its  assets 
in  the  hands  of  a  proper  person  to  be  distrib- 
uted jpro  rata  among  the  creditors,  any  cred- 
itor is  entitled  to  have  a  receiver  appointed. 
Whitcwright  v.  SHmpson,  2  Barb.  379.  See, 
also.  Levy  v.  Ely,  15  How.  395 ;  S.  G.  6  Abb. 
89,  sub  nom.  Levy  v.  Ley;  La  Chaise  v.  Marks, 
4  £.  D.  Smith,  611 ;  La  Chaise  y.Lord,  1  Abb. 
213 ;  S.  G.  10  How.  461,  sub  nom.  La  Claire 
V.  Lord,  4  E.  D.  Smith,  612;  Wetter  v. 
ScMieper,  6  Abb.  123;  S.  G.  again,  7  id.  92; 
Geortner  v.  IVustees  of  Canti^harie,  2  Barb. 
625.  In  an  action  by  the  survivore  of  special 
partners,  and  all  othere  who  may  come  in,  etc., . 
against  general  partnere  to  wind  up  the  part- 
nership on  the  ground  of  insolvency,  and  for 
a  receiver,  the  ezecutore  of  the  special  part- 
nere should  be  made  parties.  Walkenshaw  v. 
Perzel,  32  How.  233 ;  S.  G.  4  Rob.  426.  And 
if  they  represent  conflicting  interests  of  the 
testator,  should  be  made  defendants,  id.  A 
solvent  person  is  one  who  has  his  property  in 
such  a  situation  that  all  his  debts  may  be  col- 
lected out  of  it  by  legal  process.  lb. 

d.  Creditor's  bill. — Where  a  creditor's 
bill  was  filed  against  two  partnere,  one  of 
whom  had  assumed  the  debt,  held,  that  the 
other  had  a  right  to  have  the  receiverehip 

extended  to  the  copartnerehip  effects,  and  to 
the  individual  property  of  the  one  primarily 
lii^le.  Henry  v.  Henry,  10  Paige,  314.  Where 
a  plaintiff  brings  a  creditor's  suit  on  behalf  of 
himself  and  othere,  he  cannot,  after  judgment 
and  appointment  of  a  receiver,  issue  execution* 
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Only  the  receiyer  can  enforoe  t1)«  judgment. 
JUgney  ▼.  Tdllmadgey  19  Abb.  16. 

e.  Receiver  of  corporations;  ri^ts, 
powers  and  duties.— See  Laws  of  i870, 

ch.  151,  §  3.  The  receiver  of  an  insoWent 
corporation  is  the  representatire  of  both  cred- 
itors and  stockholdeni)  and  may  assert  their 
rights  when  affected  b^  the  Amtdnlent  acts  of 
the  institution.  He  is,  m  ibct,  atrustee  for  both. 
GiUeU  Y.  Moodff,  S  N . Y.  (3  Oomst .),  479 ;  Tai- 
mage  ▼.  FeU,  7  N.  Y.  (3  Seld.),  328 ;  Bnmwer 
V.  HiUy  1  Sandf.  629.  See  Libby  ▼.  Bo&e- 
Ayaii«,55Barb.202;  ^ainb  v.  .BincA,  29  How. 
305;  S.  C.  19  Abb.  256;  Cai%ro  ▼.  Qrw,  4 
How.  166 ;  Lifjingstomy.  Bank  of  New  xork^ 
26  Barb.  304;  S.  G.  5  Abb.  338.  He  is  bound 
by  the  authorized  acts  of  the  oompanv,  and  is 
Tested  with  all  the  rights  of  action  wnich  the 
company  had  when  he  was  appointed,  and  can 
sue  for  a  tort  committed  before  his  appoint- 
ment. GiUeU  y.  FairchUdy  4  Denio,  80; 
Brouwer  v.  Hill,  1  Sandf.  629.  See  LeaviU  ▼. 
Palmer,  3  N.  Y.  (3  G<Hnst.),  19 ;  Hyde  y. 
Lynde,  4  N.  Y.  (4  Gomst.),  392 ;  Hayt  y. 
Thompson,  3  Sandf.  416 ;  S.  G.  Hev'd,  5  N.  Y. 
(1  Seld.),  320 ;  WiUink  y.^3forrts  Canal  Bank- 
ing Co.  3  H.  W.  Green's  Ch.  R.  377,  400. 

He  is  bound  to  call  on  the  solvent  stock- 
holders to  pay  up  the  balance  due  fiom  them 
on  their  stock,  where  he  has  reason  to  believe 
it  will  be  wanted  for  the  payment  of  the  cor- 

rtration  creditors' demands.  Pentg.y.Hawley, 
Barb.  Gh.  R.  122.  See  Nathan  v.  WhUlock, 
9  Paige,  152.  He  must  allow  every  daim 
against  the  corporation,  which  he  is  satisfied 
is  just.  Attorney- General  v.  Life  and  Fire 
Insurance  Cos.  4  Paige,  224.  He  may  cancel 
existing  policies,  but  not  re-assure.  Matter  of 
Croton  Insurance  Co.  3  Barb.  GL  R.  642. 
He  may  apply  for  a  warrant  to  bring  any  per- 
son before  him  for  examination,  who  is  in- 
debted to,  or  has  property  belonging  to  the 
corporation.  NohU  v.  HaUiday,  1  N.  Y.  (1 
Gomst.),  330. 

In  an  action  against  a  foreign  corporation 
which  had  never  filed  in  the  office  of  the 
secretary  of  State,  any  designation  of  a  per- 
son upon  whom  papers  were  to  be  served  (but 
the  papers  in  this  action  were  served  on  the 
attorney  of  such  corporation  who  had  ap- 
peared), and  there  being  sufficient  evidence  of 
the  insolvency  of  the  corporation  or  its  re- 
fusal to  pay  its  debts,  held,  that  a  receiver 
appointed  under  such  a  state  of  facts  was 
vested  with  authority.  De  Benier  v.  Drew,  39 
How.  466;  S.  G.  57  Barb.  438.  To  sue  for 
and  recover  any  sum  remaining  due  upon  any 
share  of  the  capital  stock,  is  merely  cumula- 
tive, and  the  rule  is  the  same,  whether  the 
stock  be  held  by  the  original  stockholder,  or 
by  an  assignee.  Mann  v.  Currie,  2  Barb.  294; 
Osgood  V.  Laytin,  48  Barb.  463;  S.  G.  Aff'd, 
37  How.  63 ;  3  Keyes,  521 ;  6  Abb.  N.  S.  1 ; 
3  Trans,  App.  124.  Deposit  or  premium 
notes  of  a  mutual  insurance  company  consti- 
tute capital  stock,  and  the  receiver  should  col- 
lect them.  Van  Buren  V.  Chenango  County 
Mutual  Insurance  Co.\2  Barb .  67 1 .  See  La  w  s 
of  1858^  ch.  314,  and  Laws  of  1867,  ch.  781. 
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A  reoeiyw  may  obtain  from  the  court  » 
general  authorization  to  oompromise  disputed 
claknB.  Medter  of  Croton  Inswranoe  Co.  3 
Barb.  Gh.  Rv  642 ;  and  there  cannot  be  a  com- 
promise without  his  consent.  Attorney  Gene" 
red  V.  Life  and  Fvre  Insurance  Cos.  4  Paige* 
2Q&.  He  may,  by  direction  of  the  court,  con- 
tinue a  suit  commenced  by  the  company  in  its 
own  name,  and  before  his  appointment.  Talr 
mage  v.  FeU,  9  Paige,  410.  He  can  recover 
property  which  tiie  company,  before  its  insol- 
vency, had  transferred  on  ft  contract  it  had  no 
power  to  make.  TaJ,mage  v.  Pell,  3  Seld.  328. 
See  GilUt  v.  Moody,  3  N.  Y.  (3  Gomst.), 
479;  Rev'g  S.  G.  5  Barb.  185. 

A  receiver  of  amoneyed  corporation  appointed 
under  §  41,  2  R.  S.  464,  unless  his  powers 
are  restricted  by  the  order  appointing  him,  is 
absolutely  vested  with  all  the  property  of  tne 
corporation,  and  may  dispose  thereof  and  dis- 
tribute the  proceeds  among  the  stockholders. 
Verplank  v.  Mercantiifi  Insurance  Co.  of  New 
York,  2  Paige,  438.  But  a  receiver  ap- 
pointed on  the  application  of  a  judgment 
creditor  under  §  36,  2  R.  S.  463«  entitled 
"  Of  proceedings  against  corporations  in  equi- 
ty," has  no  other  powers  than  receivers  in  or- 
dinary creditors'  suits,  and  is  under  the  author- 
ity of  the  court,  id.  Mann  v.  Petitz,  3  N.  Y. 
(i  Gomst.),  423 ;  Matter  of  Globe  Insurance 
Co.  6  Paige,  102.  See  Damhman  v.  Empire 
MUl,  12  Barb.  341 ;  Matter  of  Van  Allen, 
37  Barb.  225 ;  Bangs  v.  Duckinfleld,  18  N. 
Y.  (4  Smith),  592.  In  making  such  appoint- 
ment, the  supreme  court  acts  aa  one  of  general 
jurisdiction,  and  not  as  exercising  a  statutory 
power.  lb. 

Security  should  be  required  of  a  receiver 
appointed  under  the  Laws  of  1853,  ch.  466, 
§  24,  to  close  the  business  of  a  'fire  insurance 
company.  Case  of  Mechanics^  Fire  Insurance 
Co.  5  Abb.  444.  The  receiver  of  an  insolvent 
mutual  insurance  company  is  entitled  to  com- 
mission on  the  whole  amount  of  the  premium 
notes.  Van  Buren  v.  Chenango  County  Mu- 
tual Insurance  Co.  12  Barb.  671. 

Receivers  of  an  insolvent  corporation  in 
another  State,  appointed  under  the  laws  of 
such  State,  may  dispose  of  such  corporation's 
property  within  this  State,  and  of  debts  due 
such  corporation  from  residents  of  this  State. 
Hoyt  V.  Thompson,  5  N.  Y.  (1  Seld.),  320 ; 
Rev'g  S.  G.  3  Sandf.  416. 

Laws  of  1852,  ch.  71,  relating  to  receivers, 
is  not  unconstitutional  in  its  operation  on  cor- 
porations not  before  dissolved.  Bangs  v. 
Duckinfield,  18  N.  Y.  (4  Smith),  592.  "An 
act  to  facilitate  the  collection  of  debts  against 
corporations."  Laws  of  1852,  ch*  71 ;  amended 
1860,  ch.  403.  Matter  of  Campbell,  13  How. 
481. 

As  to  a  receiver  in  an  action  by  a  creditor 
at  large,  against  a  manufacturing  corpora- 
tion, see  Galway  v.  United  States  Steam 
Sugar  Refimng  Co.  21  How.  313;  S.  G.  13 
Abb.  211,  sub  nom.  Galwey  v.  United  States 
Steam  Sugar  Refining  Co. ;  S.  G.  Aff'd,  36 
Barb.  256. 

As  to  a  receiver  appointed  in  proceedings 
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rapplementaiy  to  execution  and  in  an  actaon  in 
the  nature  of  a  creditor's  bill,  aeeLetU  v.  Me- 
Quern,  15  How.  313;  Seymour  r.  WUsam,  id. 
355 ;  S.  0. 14  N.  Y.  (4  Kern.),  567. 

Upon  proper  application,  notice  to  the  par- 
ties and  proof,  the  court  will  award  money  in 
the  hands  of  a  receiver  to  the  party  entitled. 
Dujfy  y.  Caeey,  7  Rob.  79. 

/.  An  order  to  pay  the  amount  ad- 
mitted to  be  due.— See  Dujfy  ▼.  Casey, 
supra.    The  order  will  be  made,  where  it  ap- 

Sears  ttom  the  pleadings  that  the  plaintiff 
eposited  money  with  the  defendant,  to  pay 
for  him  to  a  third  party  (the  defendant  beins 
soretT  for  the  payment  tnereof  to  such  third 
partyj,  which  money  is  in  the  defendant's 
possession.  Burhans  t.  Ckuey,  4  Sandf.  706. 
So,  where  part  of  plaintiff's  claim  is  admittal 
to  be  just,  although  defendant  has  made  an 
offer  in  writing  to  allow  judgment  for  the 
sum  admitted.  Meyers  ▼.  Tirimble,  1  Abb.  220 ; 
S.  G.  Aff  *d,  3  E.  D.  Siftith,  607.  So  where 
the  fund  admitted  to  be  due  has  been  brought 
into  court.  MerriU  v.  Thompson,  10  How. 
428>S.  C.  1  Abb.  223;  3  E.  D.  Smith,  599. 
So,  also,  where  a  suryiving  partner  admits 
that  he  has  partnership  funds,  which,  upon 
his  statement,  appear  to  belong  to  the  admin- 
istrators of  his  deceased  partner,  although 
there  are  outstanding  contested  claims  against 
the  firm,  on  the  puuntiff  giving  security  to 
contribute  to  the  payment  of  such  debts. 
ItoherU  V.  Law,  4  Sandf.  642.  The  fact  that, 
before  answering,  defendant  offered  to  allow 
judgment  for  the  amount  admitted  to  be  due, 
18  no  reason  against  making  the  order,  (juinr 
tardy.  Seoor,  3  B.  D.  Smith,  614;  S.  G.  1 
Abb.  393;  Jlferrt^^  v.  Thompson,  3  E.  D. 
Smith,  599 ;  S.  G.  1  Abb.  223 ;  10  How.  428 ; 
S.  G.  ReVd,  25  How.  592  (n.);  Myers  v. 
Trimble,  1  Abb.  220;  S.  G.  3  E.  D.  Smith, 
C07,  sub  nom.  Myers  y.  Trimble.  But,  see 
Smith  y.  Olssen,  4  Sandf.  711;  St.  John  y. 
Thome,  2  Abb.  166;  Slawson  y.  Conkey, 
10  How.  57.  Where  the  complunt  contains 
feyeral  causes  of  actions,  one  of  which  is 
admitted,  the  order  will  be  made.  Quintardv. 
Secor,  3  £.  D.  Smith,  614;  S.  G.  1  Abb.  393; 
BusseU  y.  Meacham,  16  How.  193 ;  Tracy  y. 
Humphrey,  5  How.  155 ;  S.  G.  3  Gode  R.  190. 
So  where  defendant  makes  an  offer  pursuant 
to  §  385  f not  accepted).  Dusenberry  y.  Wood- 
ward, 1  Abb.  443.  On  motion  to  strike  out 
part  of  an  answer,  and  for  judgment  on  ac- 
count of  the  fiiyplousness  of  the  remainder. 


the  order  nuy  be  made.  Fosdids  y.  Oroff, 
22  How.  158.  So  where  a  part  of  an  entire 
demand,  arising  on  a  promissory  note,  is  ad- 
mitted by  the  answer,  the  order  will  be  made 
and  may  be  enforced  as  a  judgment.  Guiet  y. 
Murph^,  18  How.  411.  See  Baker  y.  Nuss- 
bamn,  1  Hilt.  549;  contra,  9usseU  y.  Mea- 
cham, 16  How.  193. 

ff.  COBtS.  —  Where  plaintiff  applied  for 
leaye  to  collect  the  costs  of  the  action  in  addi- 
tion to  the  amount  admitted  to  be  due,  hdd, 
such  costs  are  allowable  only  on  reooyery 
of  final  iudgment,  and  that  defendant  was  not 
chargeable  with  costs  of  the  motion.  BusseU 
y.  Meadmm,  16  How.  193. 

h.  Order  reftised.— An  order  will  not  be 
made  unless  the  answer  admits  a  specific  sum 
to  be  due.  Dolan  y.  Petty,  4  Sandf.  673.  Nor 
will  it  be  made  where  defendants,  by  answer, 
admit  that  they  haye  the  fund  soughtl>y  plaint- 
iff, but  allege  their  ignorance  as  to  whether 
it  belongs  to  him  or  to  a  third  party,  and  ask 
leaye  to  pay  it  into-  court.  Bender  y.  Sher- 
wood, 15  How.  258. 

t.  Enforcement  of  order.— Where  the 

order  is  personally  seryed,  and  obedience  to 
it  refhsed,  it  may  be  enforced  by  attach- 
ment and  punishment  as  for  a  contempt, 
unless  some  excuse  is  shown.  Meyers  y. 
TrimbU,  1  Abb.  399 ;  S.  G.  Aff'd,  3  £.  D. 
Smith,  607,  sub  nom.  Myers  y.  THnMe. 
Inability  to  pay,  unless  defendant  has  yolun 
tarily  disabled  himself,  is  an  excuse,  id 
Quintard  y.  iS^oor,  3  E.  D.  Smith,  614;  S.  G 
1  Abb.  393.  In  an  action  for  money  only,  on 
contract,  it  may  be  enforced  by  an  execution. 
BussOl  y.  Meacham,  16  How.  193.  But  » 
seems  that  it  will  not  be  enforced  by  attach- 
ment in  any  case,  where,  on  final  judgment, 
there  could  be  no  execution  against  Che  person.. 
Lane  y.  Losee,  11  How.  360;  S.  G.  2  Abb. 
129 ;  Duncan  y.  Ainslie,  26  Barb.  199 ;  Mer- 
ritt  y.  Thompson,  3  £.  D.  Smith,  600 ;  S.  G.  1 
Abb.  223 ;  10  How.  428. 

i.  Appeals  from  orders.— An  order  for 
the  payment  of  the  amount  admitted  to  be 
due  oy  defendant's  answer,  is  appealable.  Mer 
ritt  y.  Thompson,  1  Abb.  223;  S.  G.  3  £.  D. 
Smith,  600 ;  10  How.  428. 

The  order  appointing  a  reoeiyer  is  not  ap- 
pealable. Siney  y.  New  York  Consolidated 
Stays  Co.  28  How.  481 ;  S.  G.  18  Abb.  435. 
Nor  is  the  order  substituting  one  receiyer  in 
place  of  another.  lb. 
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TITLE  VIIL 

fy  the  trial  and  judgment  in  dvil  actions. 

0>iAPTBft  I.  Judgment  upon  fiulure  to  anawer. 

II.  Issues,  and  the  mode  of  trial. 

III.  Trial  by  jury. 

IV.  Triftl  by  the  court. 
T.  Triftl  by  referees. 

YI.    The  HLanner  of  entering  judgment. 


CHAPTEK  i. 
Judgment  upon  failure  to  answer. 

.  Sbotiok  245.    Judgment ;  what. 

246.  Judgment  on  failure  of  defendant  to  anaver. 

247.  Judgment  on  frtrolous  demurrer,  answer  or  reply. 

k  24:5.  [201.]  Judgment  ;  what.  ' 

A  judgment  is  the  final  determination  of  the  rights  of  the  parties  in  the 
artion. 


«•  Judgment. — ^The  vord  judgment,  as 
used  in  §§11,  245,  268,  and  348,  means  pre- 
eisely  the  same  thing  in  all  the  different  sec- 
hons.  Lawrenee  et  at,  y.  The  Farmers'  Loan 
and  Trust  Co,  15  How.  57,  62 ;  S.  G.  6  Duer. 
689;  Eoaister  Bank  of  Buffalo  y.  FatT,  15 
N.  Y  (1  Smith),  594. 

b.  TjQLterlooutor3r    judgment. —The 

dnly  judgment  authorized  or  permitted  by  the 
God«r,  is  a  final  de.termination  of  the  rights  of 
the  parties  to  the  action.  There  can  now  be 
no  such  thing  as  an  interlocutory  judgment, 
in  any  case.  Belmont  y.  Ponverty  3  Rob.  696, 
698  (n.) 

c.  Contingent  Judgm3nt.— In  an  ac- 
tion by  judgment  creditors  to  set  aside  as 

fraudulent,  a  transfer  of  goods  and  debts, 
made  by  the  judgment  debtor,  the  character 
of  the  oebtA,  the  quantity  and  kind  of  goods, 
as  well  as  the  amount  of  the  proceeds, 
should  eith  3r  be  proved  on  the  trial,  or  deter- 
mined by  I  referee.  The  court  will,  in  the 
meantime,  render  a  contingent  judgment  de- 
pendent V  ^n  the  amount  found  to  be  due. 
Kaupe  Y.  Bridge,  2  Rob.  459. 

d.  Ord  3r  not  necessary.  —  It  .is  not 

necessary  to  enter  an  order  of  defiiult  where 
the  defer  lants  fail  to  answer.  Watson  y. 
Brigham.  3  How.  290;  S.  G.  1  Gode  R.  67. 

e.  Oic^er  may  be  construed  to  be  a 

judgni«=^t. — An  order  or  decree  of  the  court, 
entered  after  trial  on  a  reference,  that  the 
plaintiff  haYe  judgment  for  a  certain  sum 
against,  the  defendant,  reserYtng  no  further 
questioTi  between  the  plaintiff  and  defend- 
ant, is  to  be  deemed  a  final  judgment,  and 
not  merely  an  order.  Qray  y.  Cooh^  24  How. 
432. 


/.  Other  State. — ^A  judgment  rendered 
in  a  court  of  the  United  States,  or  in  that  of 
another  State,  has  no  other  efiect  in  this  State 
than  it  has  in  the  State  where  it  was  render- 
ed.  Suydam  y.  Barber,  18  N.  Y.  (4  Smith), 
468 ;  ReY*g  S.  G.  6  Duer,  34;  Bced  y.  Qir^f, 
6  Bosw.  567. 

g-  Defendant's  death.— Real  estate  is 

not  bound  by  a  judgment  filed  and  docketed 
afler  the  decease  of  the  defendant,  but  it  is 
considered  as  a  debt,  to  be  paid  in  the  usual 
course  of  administration.  Claries  Case,  15 
Abb.  227.  A  judgment  entered  against  a  de- 
fendant who  dies  before  the  expiration  of  his 
time  to  answer,  will  be  set  aside  on  motion. 
This  was  the  case  even  after  the  expiration  of 
a  year  from  the  date  of  entry.  The  court  has 
no  power  to  enter  judgment  against  such  de- 
fendant. Borsdorffy,  Dayton,  17  Abb.  36  (n.) 

h.  Regarded  as  a  contract.— A  judg- 
ment may  be  regarded  the  same  as  a  contract 
within  the  rules  as  to  joining  seYeral  causes  of 
action.  Barnes  y.  Smith,  16  Abb.  420;  S.  G. 
1  Rob.  699 ;  Mahaney  y.  Fenman,  4  Duer, 
603 ;  S.  G.  1  Abb.  34. 

t*  Interest  may  be  computed  on  CYery 
judgment  from  the  time  of  perfecting  it.  John* 
son  Y.  TuttU,  17  Abb.  315 ;  Laws  of  New 
York,  1844,  ch.  324,  §  1 ;  Sayre  y.  Austin^ 
3  Wend.  496. 

i>  Discontinuance. — ^A  discontinuance 
is.  under  this  section,  a  "  final  determination  " 
or  the  rights  of  the  parties.  Crockett  y.  SmUh, 
14  Abb.  62. 

*.  Mortgage— foreclosure.— A  judg- 
ment renderea  in  an  action  to  foreclose  a 
mortgage  directing  sale  of  the  premises,  etc. 
in  the  usual  form^  is  a  final  judgment.  Morris 
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▼.  ifora»i5r«,38N.  Y.  (11  Tiff.),  172;  S.  C.  4  I     m.  Order  Of  county  CJOUrtS.-   All 

Abb.  N.  S.  451 ;  6  Trans  App.  1.  •  order  of  the  county  court  dismissing  an  ap- 

L  DdtermiziatiOXl  on  motion. — A  de-  '  peal  from  a  justice's  judgment,  is  a  judgment 
termination  on  a  motion  under  §  247,  was  held    within  this  section  (245}  of  the  Code.  Pear 
to  be  a  judgment  in  Itoberts  ¥.  Morrison,  7     son  y.  Lav^joy,  35  How.  193;  S.  0.  53  Barb. 
How.  396;  S.  C.  11  N.  Y.  Leg.  Obs.  61.    See     407. 
in  this  connection  notes  to  suM.  4»  §  307,  jnm^.  i 

^  246.  [202.]  (Am'd  1849, 1851, 1858.)  Judgment  on  failure  of  defendant 
to  anstOer, 

Judgment  may  be  had,  if  the  defendant  fail  to  answer  the  complaint,  as 
follows : 

1.  In  any  action  arising  on  contract  ft)r  the  recovery  of  money  only, 
the  plaintiff  may  file  with  the  clerk  proof  of  personal  service  of  the  sum- 
mons and  complaint  on  one  or  more  of  the  defendants,  or  of  the  summons, 
according  to  the  provisions  of  section  130,  and  that  no  answer  has  been 
received.  The  clerk  shall  thereupon  enter  judgment  for  the  amount  men- 
tioned in  the  summons,  against  the  defendant  or  defendants,  or  against  one 
or  more  of  several  defendants,  in  the  cases  provided  for  in  section  136.  But 
if  the  complaint  be  not  sworn  to,  and  such  action  is  on  an  instrument  for 
tlie  payment  of  money  only,  the  clerk,  on  its  production  to  him,  shalL 
assess  the  amount  due  to  the  plaintiff  thereon;  and  in  other  cases  shall 
ascertain  the  amount  which  the  plaintiff  is  entitfed  to  recover  in  such  action, 
flrom  his  examination  under  oath,  or  other  proof,  and  enter  the  judgment , 
for  the  amount  so  assessed  or  ascertained.  In  case  the  defendant  give 
notice  of  appearance  in  the  action  he  shall  be  entitled  to  five  days'  notice 
of  the  time  and  place  of  such  assessment. 

Where  the  defendant  by  his  answer  in  any  such  action  shall  not  deny 
the  plainiiff's  claim,  but  shall  set  up  a  counterclaim  amounting  to  less  than 
the  plaintiff's  claim,  judgment  may  be  had  by  the  plaintiff  for  the  excess 
of  said  claim,  over  the  said  counterclaim,  in  like  manner  in  any  such  action, 
upon  the  plaintiff's  filing  with  the  clerk  of  the  court  a  statement  admitting 
such  counterclaim,  which  statement  shall  be  annexed  to  and  be  a  part  of 
the  judgment  roll ; 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof,  apply  to  the 
court,  after  the  expiration  of  the  time  for  answering,  for  the  relief  demanded 
in  the  complaint  If  the  taking  of  an  account  or  the  proof  of  any  fact  be 
necessary  to  enable  the  court  to  give  judgment,  or  to  carry  the  judgment 
into  efiect,  the  court  may  take  the  account  or  hear  the  proof,  or  may,  in  its 
discretion,  order  a  reference  for  that  purpose.  And  where  the  action  is  for 
the  recovery  of  money  only,  or  of  specific  real  or  personal  property,  with 
damages  for  the  withholding  thereof,  the  court  may  order  the  damages  to 
be  assessed  by  a  jury,  or,  if  the  examination  of  a  long  account  be  involved, 
by  a  reference  as  above  provided.  If  the  defendant  give  notice  of  appear- 
ance in  the  action  before  the  expiration  of  the  time  for  answering,  he  shall 
be  entitled  to  eight  days'  notice  of  the  time  and  place  of  application  to  the 
court  for  the  relief  demanded  by  the  complaint ; 

3.  In  actions  where  the  servic-e  of  the  summons  was  by  publication,  the 
plaintiff  may,  in  like  manner,  apply  for  judgment,  and  the  court  must  there- 
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upon  require  proof  to  be  made  of  the  demand  mentioned  in  the  complaint, 
and  if  the  defendant  be  not  a  resident  of  the  State,  must  require  ttie  plaint- 
iff or  his  agent  to  be  examined  on  oath  respecting  any  payments  that  have 
been  made  to  the  plaintiff  or  to  any  one  for  his  use,  on  account  of  such 
demand,  and  may  render  judgment  for  the  amount  which  he  is  entitled  to 
recover.  Before  rendering  judgment  the  court  may,  in  its  discretion, 
require  the  plaintiff  to  cause  to  be  filed  satisfactory  security  to  abide  the 
order  of  the  court,  touching  the  restitution  of  any  estate  ol*  effects  which 
may  be  directed  by  such  judgment  to  be  transferred  or  delivered,  or  the 
restitution  of  any  money  that  may  be  collected  under  or  by  virtue  of  such 
judgment,  in  oase  the  defendant  or  his  representatives  shall  apply  and  be 
admitted  to  defend  the  action,  and  shall  succeed  in  such  defense. 


I.  Application  fob  Judgment,  Whebe  Made. 


a.  Mortgaged  premises.—A  judgment 

of  foreclosure  and  sale  is  not  inoperative  be- 
cause it  was  applied  for  and  obtained  in  a  dif- 
ferent county  from  that  in  which  the  mort- 
gaged premises  are  situated.  La  Farge  Y.Van 
WageneHy  14  How.  54. 

b.  A4)oizux)£  oounty. — See  Itule  33, 

c.  County'  desi^iiated  as  plaoe  of 

trial. — ^Where  there  nas  been  a  failure  to  an* 
swer,  the  application  for  judgment  must  be 
made  in  the  county  designated  as  the  place  of 


trial.  Anonymous,  1  Code  R.  82;  Warner  t. 
Kmnif,  3  How.  323 ;  S.  C.  1  Code  R.  76. 

d.  Special  term.— In  actions  within  the 
second  subdivision  of  this  section,  the  motion 
must  be  made  at  special,  and  not  at  general 
term,  ^an  v.  McCanneU,  1  Sandf.  709 ;  S.  C. 
1  Code  R.  93;  ulymar  v.  Chace,  12  Barb.30i. 

«.  Chamber8.--Rule  '5  of  1950,  of  the 

superior  ooturt,  allowed  the  motion  to  be  made 
at  chambers  as  well  as  at  the  special  term. 
Porter  v.  Lent  4  Duer,  671 ;  S.  C.  2  Abb.  116. 
But  see  the  new  rules  of  that  court. 


n.  When  NoncB  must  be  Giyen. 


a.  Where  defendant  has  appeared 

in  the  aotion. — Xhe  pUuntiif  must  give  the 
clcfendant  notice  of  the  execution  of  a  writ  of 
inquiry  to  assess  (he  damages,  on  taking  judg- 
ment upon  his  failure  to  answer,  in  any  case 
in  which  the  defendant  has  appeared  in  the 
action.  Kelsey  t.  Covert,  6  Abb.  336  (n.) ;  S. 
C.  15  How.  92. 

6.  Demurrer  an  appearanoe.--The 

defendant  is  entitled  to  notice  of  the  assessment 
of  damages  or  of  the  amount  due  the  plaint- 
iff, in  the  same  manner  as  if  he  had  given  a 
simple  notice  of  appearance,  where  he  demurs 
to  the  complaint,  notwithstanding  such  de- 
murrer is  set  aside,  or  hdd  to  be  frivolous. 
King  v.  Stafford,  5  How.  30 ;  SaUus  y.  Kip, 
2  Abb.  382;  S.  C.  5  Duer,  646;  12  How. 
342 ;  Aymer  v.  Chace,  12  Barb.  301 ;  S.  C. 
1  Code  R.  N.  S.'  141,  sub  nom.  Aymar  v. 
Chase, 

c.  Judgment  after  answer  has  been 

stricken  out  — ^In  the  case  of  an  answer 
stricken  out  as  sham  and  irrelevant,  the  proper 
practice  is  to  proceed  as  if  default  haq  been 
made.  If  the  summons  demand  relief,  the 
defendant  is  entitled  to  the  usual  notice  of  ap- 
plication for  judgment  after  answer  has  been 
stricken  out.  De  Forest  y.  Baker,  1  Abb.  N. 
S.  35 ;  S.  C.  1  Rob.  700. 

d.  Clerk  to  ascertain  amount  of 

recovery. — The  clerk  is  to  ascertain  by  the 
examination  of  the  plaintiff  under  oath,  or 


by  other  proof,  the  amount  the  plaintiff  is  en 
titled  to  recover  in  ail  actions  on  contract  to 
recover  money  only  (except  actions  on  an  in- 
strument for  the  payment  of  money  only), 
where  the  complaint  is  not  verified.  Five 
days'  notice  of  such  assessment  is  indispens- 
able, if  the  defendant  has  given  notice  of  ap- 
pearance. Cook  y.  Pomeroy,  10  How.  103. 

e.  Power  of  the  derk.— In  an  action 
to  recover  a  money  demand  for  a  sum  certain, 
judgment  may  be  perfected  without  applica- 
tion to  the  court;  but  such  application  must 
be  made  in  any  other  caae.  Fli^n  y.  Hudson 
mverBailroad  Co.  6  How.  308;  S.  C.  10  N. 
Y.  Leff.  Obs.  158 ;  Trapp  y .  New  York  and 
Erie  BaUroad  Co,  6  How.  237. 

/.  Summons  not  personally  served. 

The  clerk  cannot  enter  judgment  except  upon 
special  order  of  the  court,  in  a  case  where 
summons  has  not  been  personally  served. 
HaileU  y.  Bighters,  13  How.  43.  Rule  25  of 
1858 ;  new  Rule  34. 

g*  Notice  of  assessment.— In  a  case 

where  the  complaint  has  been  duly  verified, 
and  seeks  the  recovery  of  money  only,  a  party 
who  has  not  answered,  but  has  appeared,  is 
not  entitled  to  a  notice  of  assessment,  but 
judgment  may  be  entered  as  of  course.  Dix 
y.  Palmer,  5  How.  233 ;  S.  C.  3  Code  R.  214 ; 
Southworth  v.  Curtis,  6  How.  271 ;  S.  C.  1 
Code  R.  N.  S.  412.  As  to  what  is  a  sufficient 
notice,  see  Kelsey  y.  Covert,  15  How.  92;  S. 
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G.  6  Abb.  836  (n.);  Afumymous,  4  Suidf. 
693;  Ooihaut  t.  Booth,  12  Johns.  151. 

h.  Verifioation  a  xmllity.— An  Action 

was  commenced  on  a  promissory  note,  and 
the  complaint  purported  to  be  yerifled,  but 
not  in  fact  so.  The  defendant  gave  notice  of 
appearance,  but  did  not  put  in  an  answer,  and 
the  plaintiff,  without  notice  to  defendant,  en- 
tered up  judgment;  held,  that  the  judgment 
was  irregular,  and  that  notice  should  haye 
been  giyen.  Van  Home  y.  Montgoinery,  6 
How.  238. 

t.  Plaintiff  need  not  delay.— Where 

the  time  for  answering  has  expired  before 
notice  of  appearance  is  senred,  the  plaintiff  is 
not  bound  to  delav  entering  his  judgment  for 
the  purpose  of  giying  notice  of  assessment. 
White  y.  FeaihersUmhaugh,  7  How.  357; 
Pearl  y.  BobiUehek,  2  Daly,  50. 

j'  Old  praotioe. — ^The  practice  on  this 
point  remains  the  same  substantially  as  it 
was  under  the  former  system.  See  Xynds  y. 
WeH,  12  Wend.  236;  2)&  y.  Palmer,  5  How. 
233;  S.  G.  3  Code  R.  214. 

k.  Common  oarriOT. — An  action,  under 
the  Gode,  against  a  common  carrier,  sounds 
in  tort,  and  an  application  to  the  court  for 
judgment,  under  the  second  subdiyision  of 
this  section,  must  be  made  where  judgment  is 
taken  for  want  of  answer.  Ffytm  y.  Hudson 


Biver  BaOroad  Co.  6  How.  306;  8.  G.  10  N. 
Y.  Leg.  Obs.  158;  Clor  y.  MaUory,  1  Godo 
R.  126.  See,  however,  Campbell  y.  Perkms, 
8N.  Y.(4Seld.),430. 

{.  Action  for  assault.— In  SaUne  y. 
Kip,  2  Abb.  382;  S.  G.  12  How.  342;  5 
Duer,  646,  which  was  an  action  for  an  assault, 
notice  of  appearance  was  giyen  by  defendant, 
but  he  did  not  answer.  The  plaintiff  *  ap- 
plied for  and  obtained  an  order  to  have  his 
damages  assessed  by  a  iury  without  notice 
to  the  defendant;  held,  that  his  proceeding 
were  irregular,  and  the  order  was  set  aside  • 
on  motion.  See  Lane  y.  OUbert,  9  How. 
150.  In  actions  of  this  character,  there  must 
be  an  application  for  an  order  to  assess  the 
plaintiff^s  damages  by  a  sheriff^s  jury.  Bkh" 
ards  y.  SwetMer,  3  How.  413 ;  S.  G.  1  Gode 
R.  117. 

m.  Actions  for  tort— The  following  ao 
tions  fall  under  the  head  of  tort,  being  yir 
tually  actions  for  injuries  to  the  persons: 
Actions  for  the  breach  of  a  promise  of  mar> 
riage ;  for  the  imprisonment  of  a  party  on  ac- 
count of  the  neglect  of  his  attorney  to  perform 
his  professional  engagements;  and  for  the  un- 
skillfVilness  of  medical  practitioners.  Zabriskie 
y.  Smith,  13  N.  Y.  (3  Kern.),  333;  Cham- 
berlam  t.  WilUamion,  2  Maole  Si  Selwyn, 
408. 


nL  PummFF  MUST  oiter  Pboof  that  no  Answer  has  been  RscEiyED. 


a.  Demurrer. — Judgment  cannot  be  t»- 
ken  by  the  plaintifl^  if  a  demurror  has  been 
seryed.  Brodhead  y.  Broadhead,  4  How. 
308 ;  S.  G.  3  Gode  R.  8.  But  if  there  is  a 
direction  for  judgment  under  §  247,  or  the  de- 
murrer has  been  oyerruled,  in  either  case 
there  is  a  Ikilure  to  answer,  and  the  same  pro- 
ceedings may  be  taken  as  where'  neither  an- 
swer or  demurrer  has  been  put  in.  King  y. 
Stafford,  5  How.  30;  Aymar  y.  Chaee,  1 
Gode  R.  N.  S.  141 ;  SaUus  y.  Kipp,  5 
Duer,  646;  S.  G.  2  Abb.  382;  12  How. 
342. 

5.  Striking  ont   sham   answer.— 

Where  a  motion  is  made  to  strike  out  a  sham 
answer,  which  is  granted,  the  case  stands  as  if 
no  answer  had  be^  put  in ;  and  if  the  defend- 
ant's time  to  answer  has  expired,  the  plaintiff 
can  enter  judgment  as  in  the  case  of  a  de&ult. 
An  order  for  judgment  is  neither  necessary 
nor  proper ;  if  one  is  entered,  the  defendant 
should  appeal  from  the  order,  and  not  from 
the  judgment.  Potter  y.  Carrarae,  4  Rob.  629. 
The  case  of  Briggs  y.  Bergen,  23  N.  Y.  (9 
Smith),  162,  is  conclusiye. 

c.  No  affidavit,  no  eround  of  ap- 
peal.— Where  a  judgment  has  been  entered, 
and  there  is  an  omission  to  file  an  affidayit 
that  no  answer  has  been  reCeiyed,  tiiat  fiMSt 
furnishes  no  ground  for  an  appeal,  at  least  to 
the  court  of  highest  resort ;  it  is  merely  an 


irregularity  m  practice.  CaiUin  t.  BiOmge^ 
16  N.  Y.  (2  Smith),  622. 

d.  Proof  of  servioe  of  summons.— 

The  proof  of  seryice  of  sammons  should  be 
inserted  in  the  judgment-rolt  Maoom^ber  t. 
Ma/yor,  efc.  of  New  York,  17  Abb.  86. 

e.  Proof  of  no  answer  served.— It 

is  the  intention  of  the  Gode  that  the  plaintiff 
shall  show  to  the  court,  that  no  answer  has 
been  senred  upon  him  at  the  time  he  makes 
his  application ;  and  an  affidayit  sworn  more 
than  fiye  years  before  making  the  af^plication 
will  not  M  receiyed.  Brien  y.  Caeeg,  2  Abb 
416.    Parol  pjroof  will  be  admitted,  and  affi 
dayit  is  not  indispensable.  Phikpe  y.  Pres 
eoU,  9  How.  430. 

/.  Joint-liability.— In  a  case  where  de 
fendante  are  sued  on  a  joint  liability,  and  part 
answer,  but  one  or  more  make  defimlt,  held, 
that  at  the  trial  the  plaintiff,  who  has  a  yer- 
dict,  may  take  iudgment  against  all  the  de- 
fendants senred  with  summons.;  that  no 
affidayit,  of  no  answer  haying  been  receiyed, 
was  necessary.  Semble,  that  if  such  affidayit 
was  in  fact  necessary,  the  plaintiff  might  be 
permitted  to  supply  the  defect.  CtMn  y.  BH- 
hng$,  13  How.  511 ;  S.  0.  4  Abb.  248,  sub 
nom.  Catlin  y^  Lateon.  See,  also,  Sluyter  y. 
SmMih,  2  Bosw.  673;  Ford  y.  David,  1  id. 
570;  Jones  y.  United  States  Slate  Co.  16 
How.  129. 
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IV.  Servioe  by  Pubugation. 

(See  Rule  34.) 


a.  Jurisdiction. — ^The  proyisions  of  the 
Code  for  the  recoTerj  of  ludgment  by  publi- 
cation, eto.  are  new,  Md  the  statute  must  be 
strictly  followed  and  complied  with,  in  order 
to  confer  jurisdiction.  HaUett  t.  BighterSf  13 
How.  43. 

6.  Axnendxnent. — ^After  the  serrice  is 
complete,  the  court  can  amend  whatever  is 
irregular,  but  no  proceedings  tending  to  confer 
jurisdiction  can  he  amended.  HtMett  y.  Eighi^ 
ers,  13  How.  43. 

c.  Motion  made  within  one  year.— 

The  provision  of  the  Revised  Statutes  wh.ch 
directs  that  no  judgment  shall  be  set  aside  for 
irregularity  on  motion,  unless  such  motion 
shall  be  made  within  one  year,  etc.  does  not 
apply  to  these  proceedings.  HaUeU  v.  Bighiertf 
13  How.  43. 

d.  Record  of  judgment  must  show 

jurisdiction. — ^It  is  in  the  nature  of  a  spe- 
cial proceeding,  and  nothing  will  be  intended 
in  its  favor ;  all  records  of  judgment  must  show 
jurisdiction  of  the  person.  HaUeU  v.  Bighterst 
13  How.  43. 

e.  Clerk's  authority.— The  clerk  has 

no  authority  to  enter  a  judgment  in  this  case ; 
he  can  only  do  so  when  the  summons  has  been 
personally  served.  HaXUtt  v.  BighUr$^  13  How 
43. 

/.  Power  of  the  court  —  The  court 

may  set  aside  a  judgment  after  the  liH[>se  of 


one  year,  upon  motion,  for  want  of  jurisdic- 
tion. HdOett  V.  Big}Uer$,  13  How.  43. 

g-  Reference. — ^An  absconding  husband 
was  proceeded  aeainst  by  publication,  and  the 
wife,  by  personal  service.  Hddy  that  the  refer- 
ence as  to  the  husband  was  irregular,  but  was 
regular  as  to  the  wife,  and  that  she  could  not 
take  advantage  of  the  irregularity,  and  have 
the  judgment  set  aside  on  that  account.  Chap" 
man  v.  Lewum,  11  How.  235. 

h.  Name  of  the  State.— Where  there 

has  been  service  by  publication,  the  name  of  the 
State  should  certainly  appear  in  the  summons, 
and  probably  in  the  complaint.  This  state* 
ment  below  the  signature  of  the  attorney 
will  not  answer :  "  The  complaint  in  this  ac- 
tion was  filed  in  the  clerk's  office  of  the 
county  of  Montgomery,  on  the  first  day  of 
October,  1857."  See  §  135,  ante;  TUu8  t. 
Beiyea,  16  How.  371 ;  S.  C.  8  Abb.  177. 

t.  Restitution  on  reversal  of  erro- 
neous judgment.— A  partjr  cannot  claim 
everything  that  he  has  lost  m  consequence 
of  the  erroneous  judgment.  What  is  still  in 
the  possession  of  his  adversarr  he  may  re- 
cover, but  nothing  else.  Collateral  things 
executed  under  authority  of  an  erroneous 
judgment  will  not  be  divested  by  its  rever- 
sal ;  but  collateral  things  execute^  are,  after 
reversal,  as  if  no  judgment  had  ever  been.  Loth 
m  T.  Otmum  B^formed  Ckmnh,  12  Barb.  67. 


y.  Judgment  in  Action  fob  Fobeclosube. 

(See  new  Bule  72,  and  notes,  jpos^  page  -».) 

VI.   JUDOMENT   IN  ACTION  FOB  DlYOBCE. 
(See  new  Bule  87,  and  notes,  post,  page  -*.) 

yn.  Judgment  in  Action  fob  Partition. 

(See  §  448,  and  notes,  post,  page  -*.) 

yilL  Judgment  in  Action  in  Ejectment. 

(See  §  455,  and  notes,  post,  page  -^.) 

IX.  Oenebal  Defendants. 


a.  De&Ult. — ^The  right  to  take  judgment 
on  default  against  one  defendant,  before  the 
other  has  answered  or  made  defkult,  only  ex- 
ists where  a  several  judgment  is  proper,  and 
a  judgment  is  not  authonzed  against  both  de- 
fendants even  to  affect  partnership  property. 
Ko  judgment  can  regulariy  be  entered  until 
the  time  to  answer  of  slX  the  defendants  served 
has  expired,  in  an  action  on  contract  against 
defendants  jointly  liable.  Jaques  v.  Greets  \ 


woody  I  Abb.  230.  Tn  the  case  of  two  de* 
fendants  jointly  liable,  where  one  answers 
and  one  does  not,  the  plaintiff  cannot  take 
judgment  against  the  defendant  who  has  not 
answered  until  the  issue  raised  by  Uie  defend- 
ant who  does  answer,  is  disposed  of.  CatUn 
v.  LatsoH,  4  Abb.  248;  S.  C.  13  How.  511, 
sub  nom.  CaiUn  v.  BiUmgs ;  Shtutsr  v.  SmM, 
2  Bosw.  673. 


X.   ObDEB  OF  THE   OoUBT. 


a.  Judgment   oannot  be    entered 

witiiout — No  judgment,  except  in  a  few 
specified  cases,  which  only  relate  to  the  form 
and  manner  of  proceedings,  and  do  not  affect 


the  merits,  can  even  be  taken  by  default,  or 
without  the  actual  direction  or  approval  of 
the  court.  Beach  v.  Shaw,  4  Barb.  288. 
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XL  Proof  of  Plaintiff's  Demand,  when  Necessary. 


a.  Maimer  of  taking— reference  or- 
dered.— In  sach  a  ease,  the  reference  muQt 
be  had  in  the  county  named  as  the  place  of 
trial ;  if  had  in  anj  oUier  countj  it  will  be 
irregidar.  All  prooeedings  had  thereon  are 
void,  and  will  be  aet  aside,  on  motion,  at 
special  term.  Brush  ▼.  MuUany,  12  Abb.  344. 

h.  Recovery  of  specific  personal 
property,  and  damages.— If  the  defend- 
ant does  not  answer  in  such  a  case,  a  reference 
cannot  be  ordered  unless  the  examination  of 
a  long  account  is  involved.  The  proper 
course  is  to  direct  an  assessment  by  a  sher- 
iff's jury.  In  case  the  plaintiff  is  willing  to 
waive  all  damages  for  the  detention,  he  is  en- 
titled to  judgment  for  the  recovery  of  the 
property,  and  this  without  any  reference  or 
assessment.  Horn  v.  Doody,  2  Abb.  92;  S. 
G.  4  Duer,  670.  Sen^k,  the  court  may  take 
the  proofe  in  such  a  case  without  a  jury. 
HurUmt  v.  SeOey,  2  Abb.  138;  S.  C.  11  How. 
607. 

e.  Time  to  answer  expired.— In  all 

cases  where  an  assessment  of  damages  Is  nec- 
essary ,  notice  of  appearance  or  retainer  may 
be  served  after  the  time  to  answer  has  expired, 
and  before  the  entry  of  judgment.  Abbott  v. 
Smiih,  8  How.  463. 

d.  Judgment  for  Mvolonsness  of 
defendant's  pleadings.— Where  an  ac- 
tion is  brought  to  enjoin  the  defendants  from 
infringing  pUintiff's  trademark,  and  judgment 

is  ordered  for  the  frivolousness  of  the  defend- 
ants' answer,  the  judgment  should  simply  ad- 
judge the  pleading  frivolous,  and  dhneot  the 
plaintiff  to  apply  to  the  court  for  the  relief  he 
seeks,  or  it  should  be  in  the  proper  form  for  a 
case  where  nothing  is  left  to  be  ascertained 
but  the  amount  of  damage.  ChMwn  v.  Linda 
(No.  2),  9  Bosw.  605. 

e.  Costs  in  equity  actiona— Costs  in 

such  actions  were  always  in  the  discretion  of 
the  court ;  and  consequently,  to  entitle  either 
party  to  them,  it  was  necessary  that  the  court 
should  expressly  allow  them.  The  rule  is  the 
same  under  the  Code,  §  306.  Kreite  v.  Frost, 
55  Barb.  474. 

/.  Actions  for  tort. — ^In  these  actions, 
the  plaintiff  should  show  due  proof  of  the 
service  of  the  summons,  that  no  answer  has 
been  received,  and  that  notice  has  been  given 
to  the  defendant  if  he  has  appeared.  After 
complying  with  these  provisions,  the  plaintiff 
should  a&  for  an  order  that  a  sheriff's  jury 
assess  his  damages ;  he  should  not  move  for  a 
reference.  BickardsY.  Swetser,  3  How.  413; 
8.  C.  1  Code  R.  117,  sub  nom.  Richards  v. 
Swetser ;  DtUch  Beformed  Church  of  Camajfh- 
harie  v.  Wood,  8  Barb  421 ;  StarJey  v.  Ander- 
son, 1  Code  R.  52;  Saltus  v.  Kip,  2  Abb. 
382 ;  S.  C.  12  How.  342  ;  5  Duer,  646 ;  Boyce 
V.  Comstock,  1  Code  R.  290. 

g.  Difficult  questions  of  law.— Upon 

a  proper  affidavit  snowing  grounds  therefor,  the 
court  will  order  the  writ  or  inquiry  to  be  ex- 
ecuted before  a  judge.    Seff^k,  that  in  that 


case,  the  judge  acts  as  assistant  to  the  sheriff. 
TUlotson  V.  ChseOuun,  2  Johns.  70,  71. 

See  Dittape  v.  Hmrt,  8  Abb.  304;  Hays  v. 
Berryman,  6  Bosw.  679.  In  these  cases,  the 
motion  that  the  assessment  be  before  a  judge 
was  granted.  See  Butler  v.  Ksissy,  15  «K>hn8. 
177.  For  writ  of  inquiry  executed  on  Sun- 
day, held,  that  it  could  not  be  done.  Com- 
pare Hoghtahng  v.  Osbam,  id.  119.  In  Cw- 
neauv.  BrymU,  6  Doer,  668;  S.  C.  4  Abb. 
402,  an  action  for  libel,  Uie  court  ordered  the 
assessment  to  take  place  before  a  judge. 

h.  Commission. — ^It  is  proper  to  issue  a 
commission  to  take  testimony  on  an  assess- 
ment of  damages.  See  Laws  of  New  York, 
1862,  ch.  375,  pa«e  628. 

f.  Actions  arising  on  contract  for 
the  payment  of  money  only.— Where 

the  action  arises  on  contract  and  is  for  the 
recovery  of  money  only  (for  such  actions^  see 
note  to  §  129,  (Mnte),  1st,  the  clerk  enters 
judgment  without  proof,  if  the  complunt  be 
verified;  2d,  where  the  complaint  is  not 
verified,  the  clerk  will,  on  the  production  of 
the  instrument  to  him,  assess  the  amount  due 
thereon;  3d,  in  other  actions  of  the  same 
class,  the  clerk  will  ascertain  the  amount  the 
plaintiff  is  entitled  to  recover,  by  the  exam- 
ination of  the  plaintiff  under  oath,  or  bv  other 
proper  proof.  Hurd  v.  Leavenworth,  1  Code 
k.  N.  S.  278. 

J.  Assessment  of  damages  by  sher- 
iff's  jury. — Where  an  action  for  libel  has 
been  commenced  and  the  defendant  has  failed 
to  appear,  the  plaintiff  procured  an  order  to 
have  the  damages  assessed  by  a  sheriff's  jury ; 
he  cannot  have  the  order  vacated,  and  have 
the  danuges  assessed  by  a  iury  before  a  judge 
of  the  court,  unless  something  new  has  been 
discovered,  rendering  it  proper  that  the  change 
should  be  made.  George,  Count.Joannes,  V*. 
Fisk,  3  Rob.  710. 

k.  Judgment  roll,  eTidence.^The 

judgment  roll  is  evidence  that  the  clerk  did 
is  duty  in  respect  to  assessing  the  amount 
due.  American  Exchange  Bank  v.  Smith,  6 
Abb.  1.  See,  however.  Squire  v.  Elsworth,  4 
How.  77. 

/.  Actions  not  arising  on  contract 

In  actions  of  this  nature,  the  court  may  either 
take  the  proof,  order  a  reference,  or  order  an 
assessment  by  a  jury.  If  a  reference  is  or- 
dered, a  report  must  be  made  and  filed  as  part 
of  the  judgment  roll.  American  Exchange 
Bank  v.  SmUh,  6  Abb.  1. 

m.  Irregularities  do  not  vitiate  writ 

of  inquiry. — ^The  verdict  on  a  writ  of  in- 
quiry will  not  be  set  aside  because  of  irregu- 
larities in  summoning  the  jury,  where  no  ob- 
jection was  taken  on  the  assessment.  Where 
a  motion  .is  made  to  set  aside  a  verdict  on  the 
ground  of  excessive  damages,  the  evidence 
must  be  disclosed  on  the  moving  papers.  Sem- 
hie,  that  the  complaint  may  be  read  to  the 
jury.  Jennings  V.  Asten,  5  Duer,  695;  8.  C. 
3  AStib.  373. 
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«.  Action  against  common  oarrimr. 

In  HewiU  v.  Howelh  8  How.  346,  348,  tan  ac- 
tion was  oommenced  against  a  common  carrier 
for  damages,  he  having  failed  to  deliver  the 
goods ;  the  defendant  did  not  appear  or  put  in 
an  answer.  HM,  that  the  plaintiff  snould 
have  his  damages  assessed  bj  a  jurj,  and  that 
he  could  not  have  a  reference  to  estimate  his 
damages. 

0.  Judgment  in  foreclosure  action. 

In  an  action  for  the  foreclosure  of  a  mortgage, 
the  referee  reported  agaipst  the  defendants, 
who  had  answered ;  the  plaintiff  gave  notice 
of  motion  for  the  relief  demanded  in  the  com- 
plaint ;  the  defendant  not  opposing  such  mo- 
tion, he  took  an  order  of  reference  to  ascertain 
the  amount  due,  and  after  the  report  of  the 
referee,  noticed  the  cause  for  trial,  and  had 
iudgment  for  sale  and  foreclosure ;  held,  that 
bis  proceedings  were  entirely  regular.  HiU  ▼. 
McEeynolds,  30  Barb.  488,  490. 

P>  Variance    between    summons 

and  complaint. — In  this  case  the  sum- 
mons was  for  relief,  and  the  plaintiff  prayed 
that  an  account  be  ordered,  and  that  judgment 
be  given  for  the  balance  ascertained  to  be  due ; 
it  also  stated  such  balance  to  be  at  least  9550. 
The  defendant  did  not  answer,  and  plaintiff 
applied  f<Hr  judgment  in  the  sum  of  9550. 
Held,  that  he  eould  not  have  judgment  for  the 
specified  sum,  but  that  there  must  be  a  refer- 
ence to  take  the  account  mentioned  in  the 
complaint.  Farter  t.  LenU,  4  Duer,  671 ;  S. 
G.  2  Abb.  115.      ' 

.gr.  Account  mtist  be  sworn  to.— A 


sworn  copy  of  the  account  on  which  th«  ae< 
tion  is  brought  will  be  required,  and  the  mere 
general  affidiavit  that  the  inquiry  involves  the 
examination  of  a  lone  account  will  not  answer. 
Brawn  v.  JUaier,  1  Barb.  24. 

r.  Action  for  damages^  clerk  most 

assess. — An  action  was  commenced  for  dam* 
ages  occasioned  by  the  refusal  to  complete  a 
contract  to  sell  real  estate ;  no  special  dam** 

Ses  were  alleged  in  the  complaint;  defendant 
id  not  answer,  and  the  plaintiff  obtamed  an 
inquisition  to  have  his  damages  assessed  b^  a 
sheriff's  jury.  Heldf  that  the  inquisition 
must  be  set  aside.  The  damages  should  have 
been  assessed  by  the  clerk.  O'oden  v.  Drew, 
3  Duer,  652. 

8,  Present  practice,  writ  of  inquiry. 

On  assessing  damages  on  default  to  answer, 
the  same  proceedings  mav  be  taken  under  the 
Code,  as  were  proper  under  the  old  practice 
on  executing  a  wnt  of  inquiry.  Any  matter 
which  properly  goes  to  mitigate  damages 
may  be  proved  bv  defendant,  and  for  that 
purpose  he  may  call  witnesses.  As  a  matter 
of  coarse,  he  may  prove  all  the  facts  and  cir- 
cumstances relating  to,  and  any  immediate 
provocation  which,  in  the  judgment  of  law, 
tends  to  mitigate  damages.  Saltus  y.  Kipp, 
12  How.  342;  S.  C.  2  Abb.  382;  5  Duer, 
646 ;  Warner  v.  Kenny,  3  How.  323 ;  8.  C.  1 
Code  R.  96 ;  Lane  v.  Gilbert,  9  How.  150 ; 
Gilbert  v.  Bounds,  14  id.  47.  But  a  partial 
defense  cannot  be  proved.  Fard  t.  David,  1 
Bosw.  570. 


XII.  Opening  Judgment  taken  by  Default. 


(Subd.  3.    See 

a.  The  rule. — ^The  court  has  power  to 
open  a  judgment  and  allow  a  defense  to  be 
made,  in  a  case  where  a  defendant  has  omit- 
ted to  answer  within  the  proper  time.  Lynde 
T.  Verity,  1  Code  R.  97;  Allen  v.  Ackley,  2 
id.  21 ;  S.  C.  4  How.  5 ;  ScdtUat  v.  Daumea, 
1  Code  R.  12D;  Clark  v.  Lyon,  2  HUt.  91; 
Faster  V.  Uddl,  2  Code  R.  30.  This  may 
be  done  before  judgment  is  entered.  McCruin 
V.  Caee,  9  Abb.  160.  Or  even  after  the  entry 
of  the  judgment.  EUwarth  v.  Campbell,  31 
Barl>.  134 ;  Sharp  v.  Mayor,  etc.  of  New  York, 
id.  578 ;  S.  C.  19  How.  193.  In  this  connec- 
tion, see  Bogardui  v.  Livingston,  2  Hilt.  236; 
S.  C.  7  Abb.  428.  Where  a  judgment  is 
opened,  it  is  usually  done  on  terras  which  are 
entirely  discretionary  with  the  court,  and  are 
not  the  subject  of  review.  Lord  v.  Vanden- 
burgh,  15  How.  363 ;  S.  C.  6  Duer,  703 ; 
Jacobs  V.  Marshall,  6  Duer,  689.  The  terms 
are,  sometimes,  paying  costs  and  undertaking 
not  to  set  up  the  statute  of  limitations. 
Howes  V.  Hoyt,  11  How.  454;  Allen  v.  Ack- 
ley, supra.  But  not  to  prevent  the  setting  up 
of  a  former  recovery.  Audubon  v.  Excdsior 
Fire  Insurance  Co.  10  Abb.  64.  Or  that 
the  note  on  which  the  suit  was  brought  was 
given  for  money  won  at  play.  Bank  of  Kin- 
derhook  t.  Gifard,  40  Barb.  659.    Th«  terms 
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may  be  imposed  that  the  defendant  wiU  not 
set  up  the  defense  of  usury.  Toole  v.  Cook, 
16  How.  142.  See  Morris  v.  Slatery,  6  Abb. 
74.  But  the  court  may,  in  its  discretion,  re- 
fuse to  impose  the  terms  that  a  defendant 
shall  not  set  up  the  defense  of  usury.  Cfrant 
Y.  McCaughin,  4  How.  216.  See,  also,  Union 
National  Bank  of  Tray  v.  Bassett,  3  Abb. 
N.  S.  359;  McQueen  v.  Babcock,  3  Keyes, 
428 ;  Aff 'g  S.  C.  22  How.  229 ;  13  Abb.  268. 

b.  Joint  debt  rs. — An  action  was  com- 
menced against  joint  debtors,  one  not  being 
served  with  summons ;  no  answer  was  put  in, 
and  judgment  was  had  against  all.  The  de- 
fendant not  served  was  allowed  to  come  in, 
on  terms,  and  defend  the  action.  Ford  v. 
Whitridge,  9  Abb.  416  ;  Cleveland  v.  Porter, 
10  id.  407.    See,  also,  §  136  note,  ante, 

e.  Motion  on  leave. — Semble,'ihtLi  where 
the  defendant  has  obtained  leave  to  answer, 
a  copy  of  the  answer  embodying  the  defense 
which  he  proposes  to  set  up,  should  be  served 
with  the  moving  papers,  in  order  that  tha 
court  may  see  that  it  contains  a  good  defense. 
Marquisee  v.  Brigham,  12  How.  399. 

d.  Renewal  of  rotion.— Where  a  mo- 
tion has  been  denied  upon  the  ground  that 
material  facts  stated  in  the  moving  papers 


484 


JCDGmilT-OK  FULUBB  TO  AhBWBK. 


[^246. 


should  have  heen  sabsUotUted  bj  the  oatii 
of  the  witnesses,  instead  of  merely  by  that  of 
the  attorney  or  party.  In  such  a  case,  it  is 
proper  to  grant  leave  to  renew  the  motion. 
Adams  v.  Bush  (No.  2),  2  Abb.  N.  S.  112. 
Compare  Livingttan^s  Petition,  ante,  1.  But 
a  renewal  will  not  be  allowed  because  matter 
known  to  the  party  on  the  first  motion  was 
left  out.  PaUieon  v.  Bacon,  12  Abb.  142. 

e.  Suspicious  oircxLxnstanoes.-' Where 

there  are  no  suspicious  circumstances,  an  affi- 
davit of  merits  to  be  let  jn  to  defend  need  not 
be  special.  Where  these  circumstances  do 
exist,  the  affidavit  must  be  special.  Dix  v. 
Palmer,  5  How.  234;  S.  G.  3  Code  R.  214; 
Van  Home  v.  MofUgotnery,  5  How.  238. 

/.  New  York  city — ^The  motion  may 
be  made  to  a  justice  out  of  court,  in  New 
York  city,  to  have  a  judgment  taken  by  de- 
&ult  opened,  and  defendants  allowed  to  come 
in  and  defend.  Lowber  v.  Mayor,  etc.  of  New 
York,  5  Abb.  325. 

g.  Motion  to  opea  inquest.— Where 

a  motion  is  made  to  open  an  mquest,  the  or- 
der granting  or  denying  it  cannot  be  reviewed 
on  appeal  hy  the  general  term.  Farisk  v. 
Corlies,  1  Daly,  274. 

h.  Motion,  when  made.— A  motion  to 

set  aside  a  judgment  upon  matters  of  sub- 
stance (not  for  mere  technical  irregularity), 
is  not  required  to  be  made  the  first  possible 
opportunity.  Luccu  v.  TnMtees  of  Baptist 
Vhurch  of  Genoa,  4  How.  353. 

».  Power  of  the  court.— In  cases  of 

mistake  (see  §  174,  ante),  the  court  has  power 
at  any  time  within  one  year,  to  relieve  against 
a  judgment  suffered  bv  mistake,  surprise,  in- 
advertence, or  excusable  neglect.  Macomber  v. 
Mayor,  etc,  of  New  York,  17  Abb.  35.  But 
not  when  the  neglect  is  liable  to  work  in- 
justice. Graham  v.  Pinckney,  1  Rob.  147. 

J.  Stranger  to  the  action.— Where  the 

applicant,  a  stranger  to  the  action,  is  prose- 
cuting a  separate  action  adapted  to  secure  all 
the  relief  to  which  he  claims  to  be  entitled, 
and  has  prosecuted  such  separate  action  to  a 
trial  upon  the  merits,  he  will  not  be*  al- 
lowed to  come  in  and  be  made  a  defendant, 
and  have  a  judgment  already  recovered,  set 
aside  on  the  ground  of  fraud  and  collusion, 
in  order  that  be  may  litigate  the  plaintiff's 
claim.  Scheidt  v.  Sturgis,  10  Bosw.  606. 

*.  Motion,  befor )  whom.— The  mo- 
tion to  open  a  default  can  be  made  before  any 
judge  or  judges  holding  a  term  other  than 
that  at  which  the  judgment  was  taken.  Bolles 
V.  Duff,  56  Barb.  567. 

I.  Costs   inserted  in  jud^gment.— 

§311,  post,  provides  for  the  insertion  of  costs 
m  a  judgment.  A  judgment  otherwise  reg- 
ular will  not  be  set  aside  because  it  is  not  en- 
tered before  the  adjustment  of  costs.  Macom- 
ber V.  Mayor,  etc.  of  New  York,  17  Abb.  35. 

m.  Amendment  of  pleading  alter 

judgment. — Where  defendant  moved,  after 
judgment,  for  leave  to  amend  by  interposing 
the  statute  of  limitations   hdd,  that  unless 


the  plaintilfe  f  who  had  moved  to  amend  be- 
fore judgment)  were  willing  to  withdraw 
their  motion,  the  judgment  should  be  vacated, 
and  the  defendants  allowed  to  amend  by  in* 
terposing  the  statute,  or  any  other  legal  de 
defense,  without  restriction.  Harriott  ^v.  WeUs, 
9  Bosw.  631.  But,  see  Clinton  v.  Eddy,  54 
Barb.  54;  S.  G.  37  How.  23. 

«.  Judgment  as  security.— Where  » 

judgment  is  sufifered  to  stand  as  a  security 
on  setting  aside  a  default,  it  exists  merely  as 
a  security,  and  does  not  determine  any  right 
of  the  parties  in  the  action.  Mott  v.  Union 
Bank,S  Bosw.  591;  S.  0.  Aff'd,  38  N.  Y. 
(11  TiflQ,  18;  35  How.  332;  4  Abb.  N.  8. 
270 ;  4  Trans.  App.  291. 

0.  Final  Jodsment.— A  jucU^ent  of 

the  court  of  highest  resort  is.  not  a  final  judg* 
ment  in  the  cause  where  it  orders  a  new  trial 
Yonng  v.  Brush,  28  N.  Y.  (1  Tiff.),  667 ;  S. 
0.  18  Abb.  171;  Rev'g  S.  C.  38  Barb.  294; 
24  How.  70. 

p.  Interloqutory  jud^nients.— If  all 

the  questions  in  controversy  in  an  equitable 
action  have  been  determined  upon  the  hearing, 
the  decision  is  final ;  but  if  any  thing  is  left 
involving  future  litigation,  the  decision, 
decree,  or  order  made,  is  merely  interlo- 
cutory. Kane  v.  WhitUck,  8  Wend.  224; 
Travis  v.  Waters,  12  Johns.  500;  Jaques  v. 
Methodist  Episcopal  Church,  17  id.  559; 
Mills  V.  Hoag,  7  Paige,  18.  And,  in  an  ac- 
tion for  equitable  relief,  the  necessity  for  this 
distinction  still  exists.  SmOh  t.  Lewis,  1 
Daly,  452. 

g.  Two  years  rule.— Where  more  than 
two  years  have  elapsed  since  judgment  has 
been  entered  upon  an  inquest,  and  service  of 
notice  thereof  upon  the  defendant,  a  motion 
to  open  the  inquest  and  set  aside  the  Judgment 
will  not  be  granted  in  a  case  where  the  parties 
reside  within  the  jurisdiction  of  the  court. 
Hendricks  v.  Carpenter,  2  Rob.  625 ;  S.  G.  1 
Abb.  N.  S.  213;  S.  C.  Aff*d,  4  Rob.  665. 

r.  Non-servioe  of  summons  affects 

the  jurisdiction. — If  the  summons  is  not 
served,  it  is  more  than  a  mere  irregularity ;  it 
affects  the  jurisdiction,  and  is  not  affected  by 
the  statutory  limitation  of  two  years  against 
motions  to  set  aside  for  irregularity.  Weeks 
V.  Merritt,  5  Rob.  610. 

s.  Effect  of  vacating  judgment.^ 

If  the  judgment  in  a  foreclosure  and  sale  is 
vacated  for  irregularity,  the  mortgage  mav  be 
regarded  as  in  full  force,  if  it  has  not  been 
actually  paid.  Stackpole  v.  Bobbins,  47  Barb. 
212.  In  a  case  where  a  judgment  has  been 
recovered,  and  suspended  by  an  order*  vaca- 
ting it ;  if  such  order  cealies  to  have  any  valid- 
ity by  being  itself  vacated,  the  lien  revives  as 
if  it  had  never  been  suspended.  Where  other 
judgment  creditors  have  not  proceeded  under 
their  several  judgments,  all  parties  are  re- 
stored to  their  original  rights.  King  v.  Harris, 
34  N.  Y.  (7  Tiff.),  330;  Aff'g  S.  C.  30  Barb. 
471.  The  case  would  be  otherwise  if,  in  the 
mean  time,  bona  fide  purchasers  had  inter- 
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Tened.  As  to  them  the  wuxsImt  of  the  judg- 
ment would  be  held  operative  and  binding  as 
against  transactions  entered  into  while  the 
judgment  appeared  from  the  docket  to  be 
▼acated,  if  they  had  no  notice  that  the  order 
had  been  reversed.  lb. 

t.  Affidavit  of  merits. — The  defendant 
should  make  an  a£Qdavit  of  merits  on  a  mo- 
tion to  open  a  judgment,  yet  if  he  does  not  do 
so,  the  defect  may  be  supplied  on  terms ;  it  is 
not  a  conclusive  answer  to  the  application. 
Fassed  v.  TdUmadge,  15  Abb.  206. 

u.  Promptness. — ^If  the  defendant  wish- 


es to  open  the  default,  he  should  make  the 
motion  promptly.  Bogardus  v.  Livingston,  2 
ffilt.  236 ;  S.  0.  7  Abb.  428. 

V,  Appeal. — ^No  appeal  can  be  taken  to 
the  general  term  where  an  action  is  granted 
vacating  a  judgment  entered  for  default  of  an 
answer,  and  which  let  in  the  defendant  to 
answer.  It  might  be  appealed  on  a  certificate, 
under  the  rule  of  March  22, 1851,  in  the  com- 
mon pleas.  Churchill  v.  Mallison,  2  Hilt.  70. 
Where  a  default  is  taken  for  want  of  an  an- 
swer, an  orderrefusing  to  open  it  is  not  appeal- 
able. MiUard  v.  VanEanst,  17  Abb.  319  (n.^ 


XTTT.   EXAMFLBS  OF  OPENING  DEFAULT. 


a.  Attorney's  neglect- — ^When  the  ex- 
cuse was,  that  both  client  and  attomev  had 
n^lected  to  attend  to  the  case,  a  default  was 
opened  on  stringent  terms.  Sehver  v.  Forbes, 
22  How.  477.  Also,  where  the  attomey^s 
clerk  neglected  to  serve  an  answer  that  had 
been  prepared.  Clark  v.  Lpon,  2  Hilt.  91.  In 
Kane  v.  Demarest,  13  How.  465,  judgment  for 
default  of  an  answer  was  set  aside,  and  the 
costs  of  the  motion  were  thrown  on  the 
plaintiff. 

6.  Refusal  to  open  judgment.— In 

the  following  cases  the  court  refused  to  allow 
a  judgment  to  be  opened  for  want  of  an  an- 
swer. CaUin  v.  Latson,  4  Abb.  248 ;  S.  0.  13 
How.  511 ;  Martin  v.  LoU,  2  Abb.  365 ;  Pope 
V.  Dinsmore,  8  id.  429 ;  S.  0.  29  Barb.  367. 

c.  Facts  arising  after  jud^gment.— - 

Relief  may  be  had  on  motion  against  a  judg- 
ment, in  a  case  where  facts  arise  after  it  is 
rendered,  which  make  it  clear  that  it  ought 
not  to  be  enforced.  Gilchrist  v.  Comforty  26 
How.  394 ;  S.  C.  Aff 'd,  34  N.  Y.  (7  Tiff.),  235. 
See  Wetmore  v.  Law,  34  Barb.  515. 

d.  Judgment  contraary  to  equity.— 

If  a  party  is  able  to  show  that  a  judgment  is 
contrary  to  equity,  the  court  will,  in  certain 
cases,  entertain  a  motion  to  set  it  aside.  In 
such  a  case,  the  party  must  show  that  the 
facts  relied  upon  were  unknown  to  him  during 
the  pendency  of  the  former  action,  or  that  the 
fraud  of  the  other  party  prevented  his  making 
a  defense.  Hamel  v.  Grimm,  10  Abb.  150. 

«.  Opening  judgment.— Unless  a  de- 
fendant shows  that  he  has  a  good  defense  on 
the  merits,  and  that  the  omission  to  answer  in 
time  was  the  result  of  accident  or  mistake, 
and  without  culpable  negligence,  he  cannot 
have  a  judgment  set  aside,  and  leave  given 
him  to  come  in  and  defend.  Macomher  v. 
Mayor,  etc.  of  New  York,  17  Abb.  37; 
Quinn  v.  Case,  2  Hilt.  467;  Commissioners 
of  Excise  of  New  York  City  v.  Hollister,  2 
Hilt.  588.  Where  the  defendant,  in  his  affi- 
davit, alleged  that  he  had  a  meritorious  de- 
fense ;  that  the  note  in  question  had  been  paid, 
but  did  not  state  when,  where,  or  how,  held, 
that  a  motion  to  open  a  judgment  could  not  be 
granted.  Hunter  v.  Lester,  18  How.  347;  S. 
C.  10  Abb.  260.  The  nature  of  the  answer 
he  proposes  to  put  in  must  be  disclosed  by 
the  defendant.  Sunt  ▼.  WaUi8,  6  Paige,  371 ; 


Wells  y.  Vrugef,  5  id.  164.  The  courts  will 
not  open  a  judgment  taken  ^against  a  married 
woman  for  default  of  an  answer,  who  has 
been  sued  alone,  for  a  debt  contracted  during 
coverture,  in  order  that  she  may  set  up  the 
defense  of  coverture,  she  having  represented 
herself  unmarried.  Genet  v.  Dusenbury,  2 
Duer,  679.  If  the  answer  proposed  to  be  put 
in  will  not  constitute  a  defense,  a  motion  to 
vacate  a  judgment  taken  for  want  of  an  answer 
will  be  denied.  Dwight  v.  Webster,  10  Abb. 
128;  S.  C.  19  How.  349;  32  Barb.  47. 

/.  Excusable  neglect.— In  Mann  v. 

Provost,  3  Abb.  446,  a  motion  was  made  to 
open  a  regular  judgment,  which  had  been  en- 
tered by  reason  of  failure  to  answer.  The 
defendant  showed  that  his  counsel  had  pre- 
pared the  answer  in  due  season,  but  for  the 
reason  that  he  believed  the  plaintiffs'  proceed- 
ings irregular,  had  not  served  it;  that  his 
counsel  had  made  repeated  efforts  to  see  the 
plaintiffs  personally,  but  had  been  unsuccess- 
ful ;  that  he  had  been  informed  by  defendant's 
attorney  that  he  would  take  no  steps  in  the 
matter,  until  he  was  able  to  have  such  inter- 
view with  plaintiffs :  held,  that  the  court  was 
authorized  to  open  the  judgment  on  terms,  it 
being  a  case  of  surprise,  or  excusable  neglect. 
^.  Voluntaryjidgment.— When  a  de- 
fendant has  suffered  a  judgment  to  be  taken 
against  him  voluntarily,  and  under  the  advice 
of  counsel,  he  must  make  an  affidavit  of 
merits,  and  show  specifically  what  his  intend- 
ed defense  is,  when  he  seeks  to  open  such 
judgment.  Ellis  v.  Jones,  6  How.  296. 

A.  Default  cannot  be  taken.— When 

all  the  facts  stated  in  the  complaint  are  denied 
by  the  defeudent  in  his  answer,  judgment  can- 
not be  taken,  even  by  default,  without  evi- 
dence. Patten  v.  Hazeicell,  34  Barb.  421. 

t.  Further  time  to  answer. —The 

defendant  in  this  case  suffered  his  time  to 
answer  to  expire,  without  answering,  by  reason 
of  the  irregularity  in  the  service  of  an  order, 
which  gave  him  further  time  to  answer.  Be- 
fore entfy  of  judgment,  he  moved  for  leave  to 
answer.  It  was  held  that  if  he  showed  a  sub- 
stantial defense,  his  motion  should  be  granted, 
and  that  he  might  appeal  from  an  order  deny- 
ing his  motion  without  a  certificate  under  the 
common  pleas  rule.  McGuin  v  Cace^  9  Abb. 
160. 
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i-  Costs. — ^In  setting  aside  %  judgment 
qbtained  by  de&ult,  throagh  a  misapprehen- 
sion of  defendant's  attorney,  where  it  appears 
clearly  that  the  plaintiff  has  no  cause  of  action, 


which  ihct  be  should  baTe  known  when  Ym 
commenced  prooeedings,  the  costs  of  the  mo- 
tion will  be  awarded  to  the  mover  uncondi- 
tionally. Katue  T.  Demarest^  la  How.  465. 


XIY.  JUDOMSNT  iRBBaULAB. 


a.  Servioe  hj  imblicatlon,— fiS^mftfe, 

that  when  the  service  is  by  publication,  a  de- 
fendant may  appear  by  attorney  for  the  mere 
purpose  of  being  entitled  to  notice  of  the 
application  and  proceedings  under  subdivision 
3dof§246oftheCode.  JLhumerY.MeOenySO 
Barb.  232,  234. 

b.  No  jurisdiction. — ^The  defendant  has 
a  right  to  move  that  a  judgment  entered  with- 
out jurisdiction  and  execution  in  form  issued 

r'nst  him,  be  set  aside,  and  this  without 
ring  that  he  may  sustain  actual  injury. 
Lambert  v.  Converse,  22  How.  265 ;  HaUeU 
V.  Bighters,  13  How.  43. 

e.  MlBta.kBn  in  cause  of  action.— 

The  jud^ent  was  set  aside  which  was  recov- 
ered against  a  municipal  corporation  upon  a 
contract  founded  upon  a  mistake.  PetUarew  v. 
McMwr,  etc,  of  New  York^  9  Abb.  141  (n.) ; 
8.  0. 17  How.  492. 

d.  O-r eater  sum  than  defendant  had 

admitted.— Judement  for  a  sum  but  a  few 
cents  more  than  what  the  defendant  had  ad- 
mitted and  paid  into  court,  was  held  to  be 
irregular,  and  was  set  aside  with  costs.  Spefh" 


eer  v.  TooJter,  12  Abb.  353 ;  S.  0.  21  How- 
333. 

e.  Subsequent  prooeedinss  irregu- 
lar.— A  default  regularly  taken  will  not  be 
set  aside  merely  bMuse  subsequent  proceed- 
ings are  irregular.  Oriewold  v.  SUmghton,  I 
Oal.  6. 

/.  Election  day. — ^Where  the  summons 
was  served  on  an  elector  on  election  day,  judg- 
ment, for  want  of  an  answer  baaed  on  such 
service,  was  held  to  be  irregular.  Bieree  t. 
Smith,  2  Abb.  411. 

9>  Irregularity  in  the  service  of 

summons. — A  judgment  is  not  rendered  ir* 
regular  because  the  summons  was  served  by  a 
party  to  the  action.  Hunter  y.  Lester,  18  How. 
347  i  S.  0. 10  Abb.  260 ;  CoUins  v.  Byan,  32 
Barb.  647.  See  Laws  of  1863,  ch.  212,  and 
see,  also,  §  133,  note  -,  ante,  and  note  /, 
eupra, 

h.  Verification. — ^Insufficient  verification 
is  ground  for  setting  aside  a  judgment  by  de 
faijdt,  in  an  action  for  the  recovery  of  moner 
only.  See  Boss  v.  Longmuir,  24  liow.  49 ;  S. 
G.  15  Abb.  326. 


XY.    MiSOEIXANXOUS. 


a.  Flaintiflr's  daim   admitted.-- 

Where  the  answer  admite  the  plaintiff's  claim 
and  sete  up  a  counterclaim  less  than  the  sum 
claimed  by  the  plaintiff,  he  may,  Without  any 
assessment  by  the  clerk,  enter  judgment  for 
the  balance.  Bobbme  v.  Watson,  22  How.  293. 

b.  Restitution.— The  remedy  by  order 
is  merely  cumulative ;  and  if  money  has  been 
ccdlected  on  a  judgment  which  is  subsequently 
reversed,  the  sum  may  be  recovered  by  action. 
LoU  V.  Stoee^,  29  Barb.  87. 

The  party  is  restored  to  what  is  still  in  pos- 
session of  his  adversary,  but  not  to  everything 
else.  Lovett  v.  German  Brformed  Church,  12 
Barb.  67. 

c.  Judgments  against  the  city  of 
New  "S^rk— appucation  by  comp- 
troller.— Where  the  comptroller  applied  to 
have  a  judzment  taken  by  default  against  the 
city  set  aside,  the  men  to  of  the  action  being 
doubtful,  and  without  proof  of  the  timely 
service  of  the  summons,  held,  that  the  defend- 
ant was  entitled  to  have  the  judgment  vacated, 
and  that,  he  might  plead  or  answer  without 
terms,  on  the  ground  that  there  was  no  proof 
cf  the  service  of  the  summons.  Macothoer  v. 
Mayor,  etc,  of  New  York,  17  Abb.  35,  ante. 

—  construction  of  laws  of  New 
York,  1866,  ch.  876,  §  10.— This  act 
is  unconstitutional,  inasmuch  as  it  is  repug- 
nant to  §  10,  Art.  1,  Constitution  of  the 
United  States,  as  respects  a  claim  for  servi- 
ces performed  for  the  city  under  a  contract 


made  prior  to  the  passa^  of  such  act.  Smith 
V.  Mayor,  etc.  of  New  York,  7  Bob.  190;  S. 
G.  34  How.  508.  Compare,  however,  I>v 
bune  Association  v.  Mayor,  etc.  of  New  York, 
48  Barb.  240,  which  holds  that  the  act  of 
1866  does  not  affect  the  contract ;  it  merely 
dela3rs  the  plaintiff's  recovery  until  an  appro- 
priation to  cover  the  claim  is  made ;  it  applies 
to  the  remedy  and  not  to  the  debt. 

—  constitutionality.— Section  5,  Laws 
of  New  York,  1859,  ch.  489,  is  not  unconsti- 
tutional. It  allows  the  comptroller  of  the 
city  of  New  York  to  take  measures,  in  the 
name  of  said  city,  to  reverse  or  modify  judg 
ments  against  the  latter,  which  he  has  reason 
to  believe  were  obtained  by  collusion  or  fraud. 
Macomber  v.  Mayor,  etc.  of  New  York,  supra. 

—  examples  of  judgment  set  aside 
pursuant  to  above    laLW.—Sharp  v. 

Mayor,  etc.  of  New  York,  31  Barb.  572,  578; 
S.  C.  18  How.  97;  9  Abb.  243;  Joyce  v. 
Mayor,  etc.  of  New  York,  20  How.  439 ;  S. 
C.  12  Abb.  309  ;  Macomber  v.  Mayor,  etc. 
of  New  York,  17  id.  35 ;  Martin  v.  Mayor, 
etc.  of  New  York,  11  id.  295 ;  S.  0.  Aff%  12 
id.  243;  20  How.  86;  Cutwater  v.  Mayor, 
etc.  of  New  York,  20  id.  213 ;  People  v. 
Mayor,  etc.  of  New  York,  11  Abb.  66;  Low- 
ber  V.  Mayor,  etc.  of  New  York,  5  id.  325, 
484;  Sharp  v.  Mayor,  etc.  of  New  York,  18 
How.  97 ;  S.  C.  9  Abb.  426 ;  S.  C.  Aff'd, 
31  Barb.  578 ;  19  How.  193;  Baker  j.  Moffor, 
etc.  of  New  York  9  Abb.  82. 
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^  /i4:7*  Judffmeni  onfrivolaw  demurred,  answer  or  reply. 

If  a  demurrer,  answer  or  reply  be  frivolous,  the  party  prejudiced  there* 
by,  upon  a  previous  notice  of  five  days,  may  apply  lo  a  judge  of  the  court, 
either  in  or  out  of  the  court,  for  judgment  thereon,  and  judgment  may  be 
given  accordingly. 

I.  Motion. 


a.  Power  of  a  judge  at  chambers. 

A  judge  at  chambers  has  the  same  power  as 
at  special  term,  and  may  make  either  an  abso- 
latOy  or  a  conditional  order  for  Judgment,  on 
account  of  the  frivolousnesd  of  a  pleading. 
Wither^^pwm  t.  Van  Dolar,  15  How.  266  ; 
Witherhead  v.  AUen,  28  Barb.  661 ;  S.  C. 
ReT'd,  33  How.  620  (n.)  sub  nom.  Weather- 
head  T.  Allen,  See,  also,  Applehtf  y.  Elkins, 
2  Sandf.  673 ;  S.  C.  2  Code  R.  80 ;  Fdles  y. 
HiekSt  12  How.  155 ;  Marquieee  t.  Brigham^ 
id.  399;  Bank  ofLowviUe  v.  Edwards,  11  id. 
218 :  Shearman  ▼.  New  York  Cental  Mille, 
1  Abb.  187, 190;  Brown  v.  Ward,  3  Duer, 
660  ;  Pleury  y.  Boget,  5  Sandf.  646. 

b.  Affidavit. — It  is  not  necessary  to 
senre  an  affidayit  on  the  opposite  parti^  with 
notice  of  motion  fbr  judgment  under  this  sec- 
tion of  the  Code.  Darraw  y.  Miller,  5  How. 
250;  S.  0.8  Code  R.  241. 

c.  Rule  or  order.^ln  no  case  do  the 
words  rule  or  order,  as  used  in  the  Code, 
mean  a  judgment ;  and  where  the  notice  of 
motion  asked  to  strike  out  the  answer  on  the 
ground  of  the  friyolousness  thereof  ^'  or  for  such 
other  or  further  order  as  the  said  justice  shall 
deem  proper  to  grant,"  held,  that  judgment 
oould  not  be  giyen  under  §  247.  Darraw  y. 
MiUer,  supra.  See,  also,  Biae  y.  Wcuhington 
MMkMl  Insurance  Co.  1  Code  R.  N.  S.  185. 

d.  Time  not  limited. — There  is  no  rule 
limiting  the  time  for  moying  for  judgment  on 
a  friyolous  answer,  to  twenty  days  after  its 
seryice,  and  no  good  reason  can  he  perceiyed 
for  adopting  such  a  rule.  Darraw  y.  Miller,  5 
How.  250;  S.  C.  3  Code  R.  241. 

e.  ADplioatlon,  what.— It  is  a  "  sum- 
mary demurrer ;"  if  the  time  to  answer  has 
not  expired,  the  opposite  party  may,  after 
the  notice,  serye  an  amended  pleading,  and  if 
such  pleading  is  senred  before  the  hearing  of 
the  motion,  it  will  be  an  answer  to  it.  Bur- 
rail  y.  Moore,  5  Duer,  654  ;  Currie  y.  Bald- 
win, 4  Sandf.  690 ;  on  a  motion,  application 
for  judgment,  under  this  section  of  the  Code, 
is  a  motion.  Boberts  y.  C  lark,  10  How.  451 ; 
Chuld  y.  Carpenter,  7  id.  97 ;  Marquisee  y. 
Brigham,  12  id.  399 ;  Butchers*  and  Drovers' 
Bank  of  Providence  y.  Jaeobson,  22  id.  470; 
BOl  r.  Noah,  24  id.  478.  See,  howeyer, 
to  the  contrary,  Lawrence  y.  Davis,  7  id. 
354;  and  Boberts  y.  Morrison,  id.  397. 

/  Plve  dayB. — The  motion  must  be  on  a 

greyious  notice  of  flye  days ;  in  no  case  can  it 
e  made  on  an  order  to  show  cause  returnable 
in  two  days.  Leferts  y.  Snediker,  1  Abb.  41. 

g*  Time  to  answer.— Obuining  time  to 

answer  does  not  depriye  the  opposite  party  of 
bis  right  to  make  the  motion.  CiUts  y.  8ur- 


ridge,  9  Q.  B.  1015;  S.  C.  4  D.  &  L.  642;  16 
Law  Jour.  Q.  B.  193 ;  Norton  y.  Mcintosh,  7 
Dowi;  P.  C:  529 ;  S.  C,  W.  W.  &  H.  573.  See 
note  to  TdUis  y.  TaUis,  I  £11.  &  Bla.  397,  398. 
Nor  is  he  deprived  of  his  right  to  moye  by 
answering  the  friyolous  pleading.  Stokes  y. 
Hagar,  1  Code  R.  84. 

h.  Frivolous  pleading  on  record.— 

A  friyolous  answer  is  not  struck  out,  but  re- 
mains upon  the  record.  When,  therefore,  the 
order  appealed  from  stated  that  Che  answer 
was  stricken  out  as  sham,  friyolous  and  false, 
the  inference  is  that  it  must  h'aye  been  treated 
as  sham,  and  not  as  friyolous.  Briggs  y.  Ber- 
gen, 23  N.  Y.  (9  Smith),  163. 

i.  Complaint  cannot  be  attacked.— 

The  defendant  cannot  attack  the  complaint  as 
not  stating  a  cause  of  action,  upon  a  motion 
for  judgment,  on  the  eround  that  the  answer 
is  fHyolous.  ComExenanae  Banky.  Western 
Transportation  Co.  15  Abb.  319,  (n.) 

Where  the  complaint  does  not  stiU»  fkcts 
su£Qcient  to  constitute  a  cause  of  action,  a 
motion  for  judgment  for  the  plaintiff,  on  the 
frivolousness  and  falsity  of  the  answer,  must 
be  denied,  irrespectiye  of  the  insufficiency  of 
the  answer.  Vcm  Alstyne  y.  Freday,  42  N.  Y. 
(2  Hand),  174. 

J.  Diflferent  kinds  of  relief  in  one 

motion. — Semble,  a  motion  to  strike  out 
sham  and  irreleyant  defenses  under  §  152,  or 
for  Judgment  on  oyerruling  friyolous  defenses, 
under  §  247,  or  for  expunging  irreleyant  and 
redundant  matter  under  §  160,  may,  in  a 
proper  case,  all  be  combined  in  one  motion. 
The  party  applying,  hoWeyer,  takes  the  hazard 
of  haying  his  motion  denied  if  he  asks  what 
ought  not  to  be  granted,  and  of  haying  to  pay 
costs  if  he  asks  too  much.  People  y.  McCum- 
ber,  27  Barb.  632;  S.  C.  15  How.  186;  S.  C. 
Aff'd,  18  N.  Y.  (4  Smith),  316. 

k.  Notice  of  motio  — The  notice  of 
motion  need  not  necessarily  specify  which  of 
the  defenses  are  claimed  to  be  sham  or  irre- 
leyant, and  which  frivolous.  Bailey  y.  Lane, 
13  Abb.  354. 

I.  Two  defenses  in  answer.— Where 

the  plaintiff  moyed  for  judgment  on  account 
of  the  friyolousness  of  the  answer  which  con- 
tained two  defenses,  and  one  defense  was  held 
good  and  the  other  friyolous,  the  court  held, 
that  under  the  notice  that  plaintiff  would  ask 
other  and  further  relief,  etc.,  the  latter  de- 
fense might  be  stricken  out.  Hedtery.  MitchM, 
5  Abb.  453 ;  S.  C.  6  Duer,  687. 

m.  Motion  papers.  —  No  affidayit  Is 
necessary ;  the  motion  is  made  on  the  plead- 
ing senred.  Stokes  y.  Hagar,  1  Code  R.  84; 
Howorth  y.  Hubbersty,  3  l^yr.  391 ;  S.  0.  3 
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Dowl.  Pr.  Oases,  455 ;  Oaawea  t.  BushnOl^ 
14  Barb.  393. 

n.  Defendaiit  not  opposing  motion. 

The 'plaintiff  must  give  proof  of  the  reception 
of  the  answer,  and  of  the  service  of  the  no- 
tice of  motion,  in  a  case  where  the  defendant 
does  not  appear  to  oppose  the  motion.  Darrow 
V.  MiUar,  3  Code  R.  241 ;  S.  C.  5  How.  247. 

0.  For  what  purposes  motions  are 

proper. — The  court  has  power  to  dispose  of 
any  question  which  may  arise  on  a  mere  non- 
enumerated  motion,  without  the  aid  of  a  jury. 
Ferris  y.  Crawford^  2  Denio,  604 ;  and  cases 
cited,  id.  597.  The  court,  may,  however,  in 
its  discretion,  require  that  the  matters  in  con- 
troversy be  determined  by  action  in  cases  of 
moment  and  difficulty.  McLean  v.  Tompkins^ 
18  Abb.  24. 

p.  When  motion  is  improper.— It  is 

unnecessary  and  improper  to  move  the  court 
for  leave,  to  tile  a  supplemental  complaint  for 
the  jpurpose  of  reviewing  an  action.  Matter  of 
Borsdorff  v.  Lord,  41  Barb.  211;  S.  C.  17 
Abb.  168 ;  sub  nom.  Matter  of  Borsdorff,  1 
Hoffm.  Gh.  Pr.  403;  Eoach  v.  La  Faroe,  43 
Barb.  616;  S.  0.  19  Abb.  67. 

q.  Promptness. — In  the  case  of  irregu- 
larity in  the  proceedings  moved  against,  the 
motion  must  be  made  promptly.  Strong  v. 
Strong,  I  Abb.  N.  S.  233 ;  S.  0.  3  Rob.  675. 


r.  Motion  for  Judgment. — Where  a 

plaintiff  moves  for  judnnent,  instead  of  mov- 
ing to  strike  out  a  fidse  answer,  that  fact  is 
no  objection  to  granting  the  former  relief,  for 
the  reason  that  the  right  to  judgment  follows 
the  striking  out  of  a  false  answer.  KreitM  v. 
Frost,  5  Abb.  N.  S.  277. 

«.  Testimony. — In  the  matter  of  the  com- 
pulsory examination  of  a  witness  whose  testi- 
mony is  required  for  the  purposes  of  a  mo- 
tion, see  Brooks  v.   St^ultg,  3  Abb.  N.  S 
124;S.  G.  5Rob.  656. 

t.  Time  allowed  Judge  for  his  de- 
cision in  oertain  cases.— See  Laws  of 

New  York,  1867,  ch.  781,  §  15. 

u.  When  renewal  is  allowable.— 

It  is  no  eround  for  denying  a  second  motion, 
if  new  facts  are  proved,  such  as  would  be 
ground  for  giving  leave  to  renew,  that  a  mo- 
tion of  the  same  nature  has  already  been  de- 
nied. Butts  V.  Burnett,  6  Abb.  N.  S.  302. 
A  motion  to  strike  out  an  answer  as  sham  is 
not  prevented  by  having  previously  made  a 
motion  to  strike  it  out  as  frivolous.  KreiUt  t 
Frost,  5  Abb.  N.  S.  277. 

9.  Rehearing. — An  order,  made  upon 
motion  in  a  special  proceeding,  is  not  a  proper 
subject  for  a  rehearing.  Matter  of  Limngston^s 
Petition,  34  N.  Y.  (7  Tiff. J,  555;  S.  0.  2 
Abb.  N.  S.  1 ;  32  How.  20. 


n.  Judgment  on  Motion. 


a.  Frivolous  answer  or  demuxrer, 

no  other  issue. — In  a  case  where  judgment 
is  ordered  for  the  plaintiff  on  a  frivolous 
answer  or  demurrer,  he  takes  judgment  in  the 
same  manner  as  if  no  answer  or  demurrer  had 
been  put  in,  where  there  is  no  other  issue. 
King  v.  Stafford,  5  How.  30";  SaUus  v!  Kipp, 
5  Duer,  646 ;  S.  C.  2  Abb.  382 ;  12  How. 
342;  Aymar  v.  Chase,  1  Code  R.  N.  S.  141. 

h.  Notioe. — ^The  defendant  is  entitled  to 
notice  of  such  application  for  judgment.  Saltus 
T.  Kipp,  supra, 

c.  Part  flrivolous. — Where  a  motion  is 
made  to  strike  out  part  of  an  answer  as  sham, 
and  also  for  judgment  on  account  of  the  frivo- 
lousness  of  the  remainder,  the  court  may  di- 
rect the  defendant  to  satisfy  or  pay  to  the 
plaintiff  the  amounts  admitted  by  the  answer 
to  be  just.  Fosdiek  v.  Groff,  22  How.  163; 
Guiet  y.  Murphy,  18  id.  411.  See,  however, 
BtMseU  V.  Meacham,  16  id.  193. 


d.  Interlineations  and  erasures.^ 

When  the  papers  are  defaced  in  this  way  the 
court  may  deny  the  motion.  Henry  v.  Bow, 
20  How.  215. 

e.  Decision  at  chambers. — A  decision 

by  a  iudge  at  chambers,  under  this  section  of 
the  Code  (247),  upon  the  frivolousness  of  a 
demurrer,  is  a  judgment  upon  an  issue  of 
law,  and  not  an  orier  simply,  from  which 
alone  an  appeal  can  be  taken.  Witherhead  v. 
Allen,  28  Barb.  663 ;  S.  C.  Rev'd,  33  How. 
620  (n.),  sub  nom.  Weatherhead  v.  Allen; 
King  v.  Stafford,  5  How.  30;  BenOeg  v. 
Jones,  4  id.  335;  S.  C.  3  Coda  R.  37;  Rob- 
erts V.  Morrison,  7  How.  396;  S.  C.  II  N.  Y. 
Leg.  Obs.  61 ;  Bruce  v.  Pinckney,  8  How.  397 ; 
Lewis y.  Acker,  id.  414;  Baumany.New  York 
Central  B.  B,  Co.  10  id.  218.  See,  also,  Har- 
ris V.  Hammond,  18  How.  123 ;  Lee  v.  AinS' 
lee,  I  Hilt.  277. 


m. 

a.  Rehearing. — Where  a  motion  has 
been  reheard,  it  is  a  motion  within  the  pro- 
visions of  the  Code,  regulating  costs  on  mo- 
tions. Van  Wyck  v.  AUiger,  3  How.  292;  S. 
C.  1  Code  R.  68. 

b.  Judge  at  chambers.— Before  §  315 

was  amended,  in  1857,  a  judge  at  chambers 
could  not  grant  costs  of  motion  ;  now  he  can 
do  so.  Brevoorty.  Warner,  8  How.  321.  See, 
also,  2  Uws  of  N.  Y.  1857,  ch.  723,  §  17. 


Costs. 

e.  Two  motion8.-^Where  two  motions 
are  made,  while  the  relief  mi^ht  have  been 
obtained  by  one,  the  party  making  them  must 
pay  costs  of  opposing   as  of  one    motion 
MitcheU  v.  Westervelt,  6  How.  265. 

d.  Application— motion.— Application 

for  judgment  under  this  section  of  the  Code 
(247)  is  a  motion,  and  the  prevailing  P^rty  is 
only  entitled  to  costs  as  upon  a  motion.  MeU 
V.  Noah,  24  How.  478;  Boberts  v.  Clark,  10 
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How.  451 ;  Gimld  t.  Carpenter,  7  id.  97.  See, 
howeTer,  to  the  oontituy,  Lawrence  t.  Davie, 
id.  354;  Boberte  t.  MorrieoHy  id.  396 ;  S.  0. 
11  N.  Y.  Leg.  Obfl.  61. 

e.  On  application  for  judgment.— 

The  same  costs  are  giyen  by  §  307  of  the 
Code,  where  an  application  is  made  at  special 
term  for  a  judgment  upon  a  special  yerdict,  or 
for  a  new  trial  upon  a  cause,  as  upon  an  appeal 
fix>m  a  judgment.  Scudder  v.  (Tori,  18  Abb. 
207 ;  S.  G.  28  How,  155 ;  3  Rob.  629. 

/•  New  qnestion. — No  costs  of  motion 

are  allowed  to  either  party  in  a  case  where  the 
qnestion  is  a  new  one.  People  ex  rel.  Lincoln 
T.  Asseseors  of  Town  of  Barton,  44  Barb. 
148;  S.  0.29  How.  371. 

^.  New  trial.»In  the  case  where  a  new 
truil  is  ordered  on  the  ground  that  the  decision 
is  against  evidence,  it  will  only  be  on  condi- 
tion that  the  appellant  pay  the  costs  of  the 
former  trial  and  of  the  appeal.  Brock  y. 
Barnes,  40  Barb.  521 ;  OvcKing  y.  Buseell,  28 
How.  151.  See,  also,  ParehaU  y.  KUnck,  43 
Barb.  203. 

A.  Order  aUowing  costs.— -Where  an 

order  allows  costs  of  opposing  motion,  910  is 
Uxable.  PenneU  y.  WiUon,  2  Abb.  N.  S.  466 ; 
S.  0.  5  Rob.  674. 

».  Motion  withdrawn.  —  In  a  case 
where  a  motion  is  noticed  for  two  purposes. 


the  moying  party  can  withdraw  the  motion  as 
to  the  one  part,  and  leave  it  still  pending  as  to 
the  other,  without  costs  of  the  motion.    Walk 
enshaw  y.  Perzel,  32  How.  310 ;  S.  0.  7  Rob 
606,  sub  nom.  WaUnnahaw  y.  Pered;  5  id 
648. 

j<  Gkxxi  feifH- — ^A  general  certificate  of 
good  faith,  etc.  granted  under  the  statute,  will 
exonerate  the  defendant  from  costs  of  an  un- 
successful motion  for  a  new  trial  previously 
made  and  denied  with  costs.  Clark  y.  Tunr 
mcUff,  38  N.  Y.  (11  Tiff.),  58 ;  S.  0.  4  Abb 
N.  S.  451 ;  5  Trans.  App.  268. 

*.  Collection  of  costs.— In  a  case 
where  an  application  is  made  under  this  sec- 
tion (247^,  and  judgment  is  ordered  with 
costs,  such  costs  must  be  inserted  in  and  col- 
lected as  a  part  of  the  judgment.  They  can- 
not be  collected  as  interlocutory  costs.  Wee 
ley  y.  Bennett,  6  Abb.  12. 

{.  Q-ranting  or  denying  application 

for  judgment. — In  such  a  case,  only  the 
costs  of  a  motion  will  be  allowed.  Butchers^ 
and  Drover^  Bank  of  Providence  v.  Jacobeon, 
22  How.  471 ;  EocJ^ester  City  Bank  v.  Rapelje, 
12  id.  26;  Chuld  y.  Carpenter,  1  id.  97,  99 ; 
BeU  v.  Noah,  24  id.  478.  See,  however,  to 
the  contrary,  Pratt  v.  AUen,  19  id.  450}  Bob-^ 
erts  v.  Morrison,  7  id.  396 ;  S.  0.  11  N.  Y. 
Leg.  Obs.  61 ;  Lawrence  y.  Davis,  1  How.  354 


IV.  Appeal  fbom  Order. 


a.  Jndgment  on  appeal.— A  judgment 

cannot  be  treated  as  irregular  in  the  court 
below  by  reason  of  any  objeotion  which  might 
gave  been  raised  in  the  appellate  court,  if  it 
is  entered  in  conformity  with  the  remittitur 
from  the  court  of  highest  resort.  CHriswold  v. 
Havens,  16  Abb.  413 ;  S.  G.  26  How.  170, 
sub  nopn.  Griswotd  v.  Haven.  See,  also, 
Jarvis  v.  Shaw,  16  Abb.  415. 

b.  Discretionary  orders.— Orders  of 

this  character  are  not  generally  reviewable  on 
appeal.  People  v.  Northern  BaU/road  Co,  53 
Barb.  98. 

c.  Preference  on  the  calendar.— 

Where  the  plaintiff  has  judgment  on  account 
of  the  frivolousness  of  the  demurrer,  an  ap- 
peal from  such  judgment  will  not  be  entitled 


to  any  preference  on  the  calendar.  Wilder  t. 
Lane,  34  Barb.  54;  S.  G.  12  Abb.  351. 

d.  Frivolons  demurrer.  —  An  order 

rendering  judgment  on  a  demurrer  as  frivol 
ons,  will  not  be  reversed,  unless  the  court  is 
of  the  opinion  that  the  demurrer  would  be 
sustained  on  argument ;  it  will  not  be  reversed 
merely  because  the  court  may  think  it  is  not 
frivolous.  Wesley  v.  Bennett,  6  Duer,  688 ;  S. 
C.  5  Abb.  498;  Griswold  v.  Loverty,  12  N.  Y. 
Leg.  Obs.  316 ;  Witherhead  v.  Allen,  28  Barb. 
661,  668  i  S.  0.  Rev'd,  33  How.  620  (n.), 
sub  nom.  Weatherhead  v.  Allen;  Martin  y. 
Kanouse,  2  Abb.  327;  S.  0.  11  How.  567; 
East  Eiver  Bank  v.  BogfTS,  7  Bosw.  494; 
Aitken  v.  Clarke,  15  Abb.  319  to  the  contrary. 
See,  also,  Manning  y.  Tyler,  21  N.  Y.  (7 
Smith),  567. 


V.  Frivolous  Pleading. 


a.  Material  allegation.-— If  a  pleading 

traverses  a  material  allegation  in  the  com- 
plaint, or  sets  up  matter  which,  if  true,  would 
constitute  a  defense  to  the  action,  it  cannot 
be  called  frivolous.  Davis  v.  Potter,  4  How. 
155;  S.  G.  2  Code  R.  99;  Temple  v.  Murray, 
6  How.  329,  331 ;  Beach  v.  Gallup,  2  Code  R. 
66;  Metropolitan  Bankv,Lord,4  Duer,  632; 
S.  C.  1  Abb.  185;  CaeweU  y.  BushneO,  14 
Barb.  393. 

b.  EfTeot  of  verification  — ^An  affidavit 

of  verity  under  the  Code  has  no  tendency  to 
make  that  material  which  was  palpably  frivo- 


lous. Beed  v.  Latson,  15  Barb.  17.  It  is 
barely  possible  that  a  verification  will  save  a 
pleading  from  the  allegation  of  falsity;  but  it 
can  have  no  such  potency  as  to  protect  it  from 
the  judgment  of  the  court  when  asked  to  pro- 
nounce it  frivolous.  Thorn  v.  New  York  Cenr 
tral  Mills,  10  How.  19, 25;  Shearman  v.  New 
York  Central  MiUs,  1  Abb.  187. 

c.  Frivolous  pleading— definition. 

It  is  an  answer  which  if  true,  does  not  con- 
tain any  defense  to  any  fact  of  the  plaintiff's 
cause  of  action ;  and  its  insufficiency  as  a 
defense  must  be  so  glaring  that  the  ooort  can 
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decermine  it,  vpon  a  Imtb  iiMpeetioiiy  withoat 
argument.  Nichols  v.  /ofte^,  6  How.  S65,  358. 
A  frivolous  answer  denies  no  material  ayer- 
ment  in  the  complaint,  and  sets  up  no  de- 
fense. HM  ▼.  Smith,  8  How.  149;  S.  0.  1 
Duer,  649. 

d.  Vague  pleading. — ^It  is  well  settled 
that  vagaeness  in  pleadmg  is  not  frivolous- 
iMss ;  it  is  to  be  oorrectod  d j  amendment,  and 
not  Tisited  by  judgment.  KeUu  y.  Bamettj  16 
How.  137. 

e.  Bule  as  to  Mvolous  demurrer.— 

The  rule  is,  that  the  court  will  not  strike  out 
a  demurrer  as  firiyolous,  unless  it  dearly  ap- 
pears to  be  taken  (or  the  mere  purpose  of  de- 
lay, or  unless  the  grounds  taken  in  it  are 
clearly  untenable.  The  court  must  be  able  to 
determine  the  fact  upon  a  bare  inspection. 
Sixpenny  Savings  Bank  y.  Sloan,  12  How. 
544;  Hecker  y.  MitcheU,  5  Abb.  453,  455. 
See,  also,  Lefferts  y.  Snediker,  1  id.  41 ;  Leach 
t.  Boynton,  3  id.  3 ;  Brown  v.  Jenison,  3 
Sandf:  732;  S.  G.  1  Code  R.  N.  S.  156; 
Struver  y.  Ocean  Insurance  Co,  2  Hilt.  475 ; 
S.  G.  9  Abb.  23 ;  Smith  y.  Mead,  14  id.  262. 
See,  also,  EUzdbethpori  ManufackLring  Co,  y. 
CampbeU,  13  id.  86. 

/.  Leave  to  answer.— Where  a  denaur- 
rer  to  a  complaint  is  oyemiled  as  fnyolous, 
loaye  to  answer  will  not  be  giyen  without  an 
aflSdayit  of  merits.  Appleby  y.  EUdns,  2  Sandf. 
673  ;  S.  C.  3  Code  R.  206. 

g.  Reasonable  doubt  of  pertinenoT. 

If  there  be  any  reasonable  doubt  whether  the 
matter  complained  of  is  .pertinent,  the  court 


will  not  order  it  to  be  stricken  out,  bat  the 
party  will  be  put  to  his  demurrer.  Anonymous, 
2  Sandf.  682.'  In  reqwot  to  matters  palpably 
redundant  or  friyolous,  the  oourt  will  strike 
them  out,  of  coarse.  lb. 

h'  Motive  no  test.— The  motiye  with 
which  an  answer  is  put  in,  or  its  truth  or 
falsity,  is  not  the  test,  on  a  motion  for  judg- 
ment, on  the  ground  of  its  friyolousness 
Does  it  constitute  a  good  defense  on  ite  face  ? 
if  it  does,  the  motion  must  be  denied.  Heeker 
y.  MfMieU,  5  Abb.  453,  455  ;  S.  O.  6  Duer, 
687. 

t.  Decisions  in  point.— A  decision  in 
point  adverse  to  the  su£Qciency  of  a  pleadings 
IS  held  good  ground  for  treating  it  as  friyo- 
lous. People  y.  McGumb&r,  15  How.  186, 192  ; 
S.  C.  27  Barb.  632;  S.  0.  Aff'd,  18  N.  Y. 
(4  Smith),  315;  Bank  qf  WUmingion  y. 
Barnes,  4  Abb.  227;  Strong  y.  Steifens,  4 
Duer,  668 ;  Langdale  y.  McLean,  10  Jurist, 
642;  Withers  y.  McLean,  6  Lond.  Law 
Times,  352. 

j'  Beasons  for  holding  a  pleading 

frivolous. — Ist.  That  it  is  merely  put  in  for 
the  purpose  of  delay ;  or,  2d.  That  the  grounds 
stated  m  it  are  cieariy  untenable.  Sixpenny 
Savings  Bank  y.  Sloan,  12  How.  543,  544; 
S.  0.  2  Abb.  414.  See,  also,  Niblo  y.  Har- 
rison, 7  id.  447  Tn.) ;  Munn  y.  Bmrnmm,  12 
How.  563;  S.  G.  1  Abb.  281;  i2a«  y.  Wash- 
ington Mutual  Insurance  Co.  1  Code  R.  N.  S. 
185;  S.  G.  6  How.  21;  Nee/us  y.  Kloppen- 
burgh,  2  Code  R.  76 ;  Temple  y.  Murray^  6 
How.  331. 


VL  Examples  of  Feivolocts  Am8wbrs. 


a.  Promissory  notes.— Where  an  an- 
swer  is  clearly  fnyolous,  and  a  motion  for 
judgment  thereon  is  made  under  section  247 
of  tne  Code,  it  will  be  granted.  Andrews  y. 
Storms,  5  Sandf.  609,  610.  Where  an  action 
is  commenced  on  a  promissory  note  against 
both  maker  and  payee,  an  answer  by  the 
payee,  that  he  indorsed  the  note  for  the  ac- 
commodation of  the  maker,  and  that  that 
fkct  was  known  to  the  plaintiff  when  he  re- 
ceived it,  was  held  frivolous.  Pettigrew  v. 
Chave,  2  Hilt.  546.  In  a  like  action,  an  an- 
swer which  set  up  a  parol  agreement  between 
the  parties,  with  no  consideration,  and  wjiich 
was  inconsistent  with  the  tenor  of  the  note, 
was  held  frivolous.  Elizabethport  Manufac- 
turing Co,  y.  Campbell,  13  Abb.  87.  See 
Phoenix  Bank  of  New  York  y.  Donnell,  40 
N.  Y.  (1  Hand),  410,  414.  BaUey  v.  Lane,  13 
Abb.. 354.  An  answer  that  there  was  a  failure 
to  present  the  note  for  payment,  at  the  time 
it  became  due,  and  at  the  place  where  it  was 
made  payable,  was  held  fnyolous.  Tompkins 
y.  Acer,  10  How.  309.  The  following  answer 
was  held  frivolous,  although  yerified :  '<  This 
cCefendant  ^a  cofporation)  has  no  knowledge 
or  information  sufficient  to  form  a  belief  that 
it  did  at  the  time,  for  that  purpose  stated  in 
the  complaint  by  its  authorized  agent,  make 
ite  promissory  note  by  the  name  and  for  the 


amount,  and  as  in  this  respect  set  forth  in 
said  complaint,  or  that  it  is  indebted  to  the 
said  plaintiffs  upon  such  a  note  as  is  in  the 
said  complaint  mentioned."  Thorn  y.  New 
York  Central  Mills,  10  How.  20 ;  Shearman 
y.  New  York  Central  Mills,  1  Abb.  191.  A 
denial  in  the  answer  that  the  plaintiff  is  the 
lawful  owner  and  holder  of  the  note  in  suit, 
and  which  does  not  allege  the  title  to  be  in 
some  third  person,  held  frivolous;  also,  that 
when  the  note  was  given,  it  was  agreed  that  it 
should  be  renewed  upon  request.  Fleury  v. 
Roget,  5  Sandf.  646.  A  denial,  in  the  an- 
swer, that  the  plaintiff  was  the  lawftil  owner 
of  the  note,  and  that  the  defendant  was  in- 
debted to  him  thereon,  raises  no  issue  of  fact 
whatever,  but  is  merely  a  denial  of  a  conclu- 
sion of  law ;  it  will  l>e  stricken  out  as  frivo- 
lous, and  such  is  the  uniform  practice  of  the 
supreme  court.  Catlin  v.  Ounter,  1  Duer,  25o ; 
S.  C.  11  N.  Y.  Leg.  Obs.  201,  sub  nom.  Oun- 
ter y.  Catlin;  S.  C.  Rev'd,  11  N.  Y.  (1  Kern.), 
368.  See,  also,  Pierson  v.  Cooley,  1  Code  R. 
91 ;  McMurray  y.  Oifford,  5  How.  14.  See, 
also,  Be  Sanies  v.  SearU,  11  id.  477 ;  Femer  v. 
WaUams,  14  Abb.  215;  Chadwiek  y.  Booth, 
13  id.  249;  S.  C.  22  How.  23;  Strong  y. 
Stevens,  14  Duer,  668 ;  McKnight  r.  Hunt,  3 
id.  615;  Higgins  y.  Freeman,  2  id.  650;  Bud- 
(iJH^ton y.  JDoiTM, 6  How.  401» 402.    Inanao- 
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tion  on  a  promismrj  note,  aa  answer  whioii 
sets  up  as  a  defense  that  the  note  was  made 
as  a  memorandum  note,  and  was  not  to  be 
neg;otiated,  is  frivolous.  Plant  v.  Schuyler,  4 
Abb.  N.  S.  146;  S.  C.  7  Rob.  271. 

b.  Q^nerally. — ^In  an  action  for  assault, 
if  the  defendant  merely  states  matter  in  his 
answer  controverting  the  degree  of  aggrav*- 
tion  by  which  it  was  characterised,  the  pUint- 
iff 's  remedy  is  to  move  for  judgment  under 
this  section  (247)  of  the  Code,  on  account  of 
the  fiivolousness  of  the  answer.  Lane  v.  OH- 
berty  9  How.  150.  See  Gilbert  v.  Baunde,  14 
id.  46.  It  is  a  frivoloos  answer  for  %  married 
woman  to  aver  that  the  mortgage  in  suit  was 
not  acknowledged  by  her  on  a  separate  exam- 
ination. Cramer  v.  Comatock,  11  How.  486. 
See,  also.  Firemen's  Insurance  Co.  of  Albany  v. 
Bay,  4  Barb.  407 ;  S.  0. 4  N.Y.  (4  Comst.),  15, 
sub  nom.  Albany  Fire  Insurance  Co.  v.  Bay. 
Also,  where  the  answer  set  up  a  levy  under  a 
foreign  attachment.  Hecker  v.  MitcJteU,  5  Abb. 
453;  S.  G.  6  Duer,  687.  Where  nothing  but 
the  allegation  of  indebtedness  set  up  in  the 
complaint  was  denied,  lield  frivolous.  Fos- 
dick  V.  Gr^,  22  Hew.  158.  The  following 
answer  was  held  frivolous,  and  a  motion  for 
judgment  was  granted,  wkh  ft  10  oosts :  '*  That 
the  court  has  no  jurisdiction  of  the  action; 


that  at  the  time  of  the  eommenoement  of  this 
action,  the  said  defendant  was,  and  sver  smcb 
has  been,  and  still  i^  envoy  extraordinary  and 
minister  plenipotentiary  of  the  United  States 
of  America  to  Brazil,  duly  appointed  and 
commissioned  as  such  by  the  President  of  the 
United  States;  and  that  by  the  constitution 
of  the  United  States,  the  courts  of  the  United 
States  alone  have  exclusive  cognizance  and 
jurisdiction  in  all  cases  affecting  ambassadors, 
public  ministers  and  consuls."  Mechanict^ 
Bank  of  New  York  v.  Webb,  21  How.  451; 
S.  C.  14  Abb.  72  Tn.)  Where  the  answer  did 
not  deny  either  toe  delivery  by  the  plaintifi^- 
nor  the  plaintiff's  agency,  nor  the  promise  t» 
pay  the  plaintiff,  and  only  averred  that  the 
said  gooas  belonged  to  <'A,"  and  not  to  the 
plaintiff;  and  that  "A,"  and  not  the  plaintiff, 
sold  them  to  defendant.  HeJd  frivolous. 
BetUy  V.  Cook,  22  How.  93 ;  S.  0.  13  Abb. 
255.  In  an  action  commenced  against  the 
sureties  on  an  undertaking  on  appMl,  it  is  a 
frivolous  answer  to  say  that  the  applUant 
owned  real  property,  and  that  the  execution 
was  returned  by  the  sheriff  before  the  expira- 
tion of  sixty  days  at  the  respondent's  request, 
and  without  an  attempt  to  collect  the  judg^ 
ment  out  of  such  real  estate*  Wood  v.  Der- 
1  Hilt.  410. 


VIL  Examples  op  Answbbs  not  FBrtoix>u8. 


a*  Usury. — Where  the  answer  avers  that 
the  plaintiffs  discounted  the  drafts  at  %  usuri^ 
ous  rate  of  interest,  contmy  to  the  statute  in 
such  case  made  and  provided,  and  then  speci- 
fles  the  amount  of  interest  taken ;  this  may, 
or  may  not  be  an  insufficient  averment  of  a 
corrupt  intent;  but  it  is  not  so  palpably  de- 
fective in  this  respect  as  to  authorize  a  judg- 
ment for  frivolousness.  National  Bank  of  iSie 
Metropolis  v.  OrcuU,  48  Barb.  257. 

6.  Deziial  of  knowledge.— In  Morrow 

V.  Gougan,  3  Abb.  328,  the  plaintiff  sued  in 
a  representative  capacity,  and  the  complaint 
alleged  in  general  terms  that  the  defendant 
was  indebted  to  him,  etc.  It  was  held  not  to 
be  a  frivolous  answer,  that  denied  any  knowl- 
edge or  information  sufl^ient  to  form  a  belief 
whether  he  was  so  indebted  to  plaintiff. 

c.  Promissory  note. — In  Metropolitan 
Bank  v.  Lord,  1  Abb.  185 ;  S.  G.  4  Duer,  360, 
an  action  was  commenced  against  both  maker 
and  payee,  and  the  plaintiff,  in  order  to  show 
title  in  himself,  averred  an  indorsement  and 
delivery  to  himself,  and  that  he  was  the 
holder ;  held,  that  an  answer  which  alleged  a 
delivery  to  a  third  person,  named,  and  a  de- 
nial of  delivery  to  plaintiff,  was  not  frivolous. 

d.  Married  woman.~In  an  action 

against  a  married  woman  to  charge  her  sepa- 
rate estate^  held,  not  a  frivolous  answer,  to 
aver  that  she  has  no  separate  estate.  Aitken 
V.  Clark,  15  Abb,  319. 

e.  Trade-mark.— In  an  action  brought 
to  enjoin  defendants  from  infringing  plaintiffs' 
trade-mark,  the  answer  is  not  frivolous, 
which  alleges  that   a   small    and    specified 
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quantity  of  said  merchandise  had  been  sold ; 
that  tiie  same  was  sold  to  the  i^ntiflb* 
agent  at  their  request;  that  the  use  of  the 
\Sb%\  was  accidental,  and  that  there  was  no 
intention  to  defraud  the  plaintiffs.  GuHhon  v. 
Lindo  (No.  2.),  9  Bosw.  605.  An  answer 
denying  knowledge,  or  information  sufficient 
to  form  a  belief  as  to  all  the  material  allega- 
tions of  the  complaint,  is  not  frivolous.  B^h 
ter  V.  McMurray,  15  Abb  346. 

/.  Commercial  paper.— An  action  was 

commenced  on  a  promissory  note ;  the  com- 
plaint alleged  that  the  plaintiff  was  the 
owner  and  holder  of  such  note.  An  answer 
denying  that  the  plamtiff  was  owner  and 
holder,  and  which  ukged  that  a  third  party 
was  the  real  party  in  interest,  and  the  owner 
and  holder,  was  adjudged  not  to  be  frivolous. 
Tamtsier  v.  Cassard,  17  Abb.  187.  See,  also, 
Arrangois  v.  Frazer,  2  Hilt.  244.  See,  also, 
Kamlah  v.  SaUer,  6  Abb.  226;  S.  0.  1  Hilt. 
558;  2>u9icanv.Xau?renoe,6  Abb.  304;  S.C. 
3  Bosw.  103. 

P[.  Illogical  pleading.  —  An  answer 
which  does  not  constitute  a  defense,  but 
which  stated  facts  that  might,  by  being  prop- 
erly alleged,  have  constituted  a  defense,  held, 
not  frivmous.  Alfred  v.  Watleins,  1  Code  R. 
N.  S.  343 ;  Struver  v.  Ocean  Insurance  Co. 
9  Abb.  23;  S.  0.  2  Hilt.  475.  When  the 
complaint  alleges  a  transfer  to  the  plaintiff 
and  possession  of  the  note,  an  answer  bv  am 
indorsee^  denying  the  transfer  only,  without 
denying  that  the  plaintiff  had  possession,  is 
not  frivolous.  Chadwiek  v.  Booth,  13  Abb. 
249;S.  C.22HOW.  23.    See,  also,  jlfeAittpoIt^ 
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tan  Bank  y.  Lard,  1  Abb.  185;  S.  0.  4  Dner, 
630.  See,  also,  in  this  connection.  Smith  y. 
Mead,  14  Abb.  262 ;  Chauneey  t.  Lawrence, 


15  id.  106.  UwBon863,eh.  392,$!;  Code, 
§167,  subd.  7. 


VIII.  Reelt. 

a.  Counterclaim. — A  reply,  denying  I  be  stricken  out  m  IHtoIous.  Wood  t.  Jtfayor, 
ayerments  in  the  answer  which  are  material  to  etc.  of  New  York,  3  Abb.  N.  S.  467 ;  S.  0. 
the  pleading  of  a  proper  counterclaim,  will  not     again,  4  Abb.  N.  S.  152. 


Where  the  complaint  is  so  defectiye  that  it 
Monot  be  amended  so  as  to  entitle  the  plaint- 
to  recoyer,  his  adyerssry  is  entitled  to  j  adg- 


IX.   DEFRCmVE   GOMFLADTT. 

ment  absolate  on  his  demurrer.  Snow  t. 
Fourth  NaUanal  Bank  of  the  City  of  New 
York,  7  Rob.  480. 


CHAPTER  n. 

Issues  and  the  mode  of  trial. 

Saonojr  248.  The  different  kinds  of  tssoes. 

249.  Issue  of  law. 

250.  Issue  of  fact. 

251.  On  issues  of  both  law  and  fact,  the  issue  of  law  to  be  first 

252.  Trial,  what. 

253.  Issue  of  (act  to  be  tried  by  jury,  unless  waiyed  or  reference  ordered. 

254.  Other  issues  to  be  tried  by  the  court. 

255.  All  issues  to  be  tried  before  a  single  judge. 

256.  Either  part^  may  giye  notice  of  trial ;  note  of  issue*    (Stenographer.) 

257.  Order  of  disposing  of  issues  on  the  calendar. 

S  ^4=8.  [203.]  The  different  kinds  of  issues. 

Issues  arise  upon  the  pleadings,  when  a  fact  or  conclusion  of  law  Is 
maintained  by  the  one  party  and  controverted  by  the  other.  They  aro  of 
two  kinds : 

1.  Of  law;  and 

2.  Of  fact. 


a.  No  issue  which  can  be  tried- 
costs. — ^The  complaint  alleged  that  the  de- 
fendant owed  him  ^the  plaintiff)  9600  on  a 
note;  the  answer  did  not  deny  or  say  an^- 
thins  about  it,  but  alleged  that  the  plaintiff 
owed  him  940  for  eoods  sold  and  deliyered ; 
to  this  the  plaintiff  made  no  reply.  Held, 
that  thefe  was  no  issue  to  be  tried,  and  Uiat 


no  notice  of  trial  was  necessary;  that  the 
plaintiff  could  take  judgment  without  a  jury, 
and  was,  therefore,  not  entitled  to  915  trial 
fee,  nor  to  97  for  proceedings  subsequent  to 
the  notice  of  trial,  and  was  entitled  to  97  only 
for  proceedings  before  notice  of  trial.  Pardee 
y.  Schenck,  11  How.  500. 


^  a49.  [204.]  Issue  of  law. 
An  issue  of  law  arises, 

1.  Upon  a  demurrer  to  the  complaint,  answer  or  reply,  or  to  some  part 
thereof. 

§  350.  [205.]  (Am'd  1849.)  Issue  of  fact. 
An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controrerted  by  the 
answer;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the  reply ;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is  joined 
thereon. 


^§  251-253.] 
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§  251.  [206.]  On  iwuea  of  both  law  and  fact,  the  issue  of  law  to  bejlrst 
tried. 

Issues  both  of  law  and  of  fact  may  ai-ise  upon  different  parts  of  the 
pleadings  in  the  same  action.  In  such  cases  the  issues  of  law  must  be  first 
tried  unless  the  court  otherwise  direct. 


a.  No  judgment  before  both  issues 

disposed  o£r- Where  there  is  an  issue  of 
law  and  an  issue  of  fact  joined  in  a  cause,  no 
judgment  for  costs  can  oe  entered  in  favor  of 
the  party  who  prevails  upon  the  issue  of  law, 
until  the  issue  of  fact  is  disposed  of.  Such  a 
judgment  would,  if  rendered,  be  irregular, 
and  would  be  set  aside  on  motion.  Masters  v. 
Barnard^  6  How.  114;  S.  G.  1  Code  R.  N.  S. 
407. 

h.  Which  issue  tried  first.— In  a  case 

where  there  are  issues  both  of  law  and  fact, 
and  the  cause  is  brought  on  for  trial  of  the 
issues  of  fact,  the  court  will  then  determine 


whether  it  shall  be  tried  befoje  the  issue  of 
law  is  disposed  of.  If  no  objection  is  made, 
it  will  be  deemed  to  have  been  tried  first  by 
the  order  of  the  court.  Warner  v.  Wigers,  2 
Sandf.  635.  See,  also,  Fry  v.  Bennett,  9  Abb. 
46 ;  S.  C.  3  Bosw.  200;  S.  C.  Aff'd,  28  N.  Y. 
(1  Tiff.),  324. 

0,  On  demurrer. — ^The  cause  may  be  put 
on  the  calendar  by  the  plaintiff,  for  trial  on 
the  issues  of  fact,  without  waiting  to  have  the 
issues  of  law  determined,  on  demurring  to  one 
of  several  defenses  in  an  answer.  Palmer  v 
Smedley,U  Abb.  185. 


^  252.  [207.]  (AmM  1851, 1852.)   Trial,  what. 

A  trial  is  the  judicial  examination  of  the  issues  between  the  parties, 
whether  they  be  issues  of  law  or  of  fiact 


a.  Trial. — ^In  any  case  where  the  merits 
of  a  cause  are  brought  up,  and  it  is  placed  on 
the  calendar,  and  the  issues,  whether  of  law 
or  of  hct,  and  whether  arising  on  the  plead- 
ings or  out  of  subsequent  pleadings,  are  pre- 
sented to  the  court,  and  by  the  court  judicially 
examined,  there  is  a  trial  within  the  meaning 
of  this  section  (252)  of  the  Code.  Place  v. 
Buttemutts  Woolen  and  Cotton  Manufaetwr^ 
ing  Co.2»  How.  184. 

h.  Issue  of  law  where  tried.— Under 

the  Code  of  1849,  an  issue  of  law  on  demur- 
rer might  be  argued  at  a  spedal  term  held 
in  a  dilferent  county  in  the  district  from  that 
indicated  as  the  place  of  trial  in  the  complaint, 
and  no  necessity  existed  of  first  applying  to 
the  court  to  change  the  place  of  truu.  Ward 
T.  Davis,  6  How.  276 ;  S.  C.  28  Barb.  605. 

0.  Ready  for  trial. — An  action  cannot 
be  tried  in  sections  without  leave  of  the  court, 
Dor  can  it  be  regularly  brought  to  trial,  until 
it  is  in  such  a  situation  that  a  final  judgment 
can  be  rendered  between  all  the  parties  to  it. 
Ward  V.  Dewey,  12  How.  193.  See,  also, 
Wilson  V.  Forsyth,  16  How.  448. 

d.  Eztraallowanceof  costs.— An  as- 
sessment of  damages  by  a  sheriff's  jury  is  not 


included  in  the  trial  of  an  issue.  Bandolpk  t. 
Foster,  4  Abb.  262;  S.  G.  3  £.  D.  Smith,  648. 

«.  Voluntary  nonsuit.— A  nonsuit  vol- 
untarily submitteid  to,  after  evidence  has  been 
put  in,  is  a  trial.  Allaire  v.  Lee,  1  Abb.  125 ; 
S.  0.  4  Duer,  609. 

/.  Dismissal  of  oomplaint— Where 

an  action  is  at  issue,  and  the  plaintiff  fails  to 
appear  when  the  cause  is  otllod  upon  the 
calendar,  and  the  defendant  takes  an  order 
that  the  complaint  be  dismissed,  a  fee  of 
912  for  the  trial  of  a  cause  is  allowable.  Dodd 
V.  Curry,  4  How.  123.  See,  however,  TiUs- 
paugh  V.  Dick,  8  How.  33. 

g.  Frivolous  demurrer.-- A  hearing 

on  a  motion  for  judgment,  on  the  ground  of 
the  frivoloushess  of  the  demurrer  under  sec- 
tion 247,  is  not  a  trial.  Bell  v.  Noah,  24  How. 
478 ;  Butchers*  and  Drover^  Bank  of  Provi- 
dence V.  Jacobson,  22  id.  471 ;  Bochest$r  City 
Bank  v.  Bape^,  12  id.  26;  Marquisee  v. 
Brigham,  id.  399;  Boberts  v.  Clark,  10  id. 
451 ;  contra,  Pratt  v.  AUen,  19  How.  450 ; 
Boberts  v.  Morrison,  7  id.  396 ;  Lawrence  v. 
Davis,  id.  354;  Chuld  v.  Carpenter,  id.  97. 
See,  also,  in  this  connection  §  307,  sabd.  4, 
post. 


§  /263.  [208.]  (Am'd  1849, 1852.)  Issue  of  fact  to  be  tried  by  jury,  unless 
waived  or  reference  ordered. 

An  issue  of  law  must  be  tried  by  the  court,  unless  it  be  referred,  as 
provided  in  sections  270  and  271.  An  issue  of  fact,  in  an  action  for  the 
recovery  of  money  only,  or  of  specific  real  or  personal  property,  or  for  a 
divorce  from  the  marriage  contract  on  the  ground*  of  adultery,  must  be 
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tried  by  a  jury,  unless  a  jury  trial  be  waived  as  provided  in  sectidn  266,  or 
a  reference  be  ordered  as  provided  in  sections  270  and  271. 


a.  Constraction. — ^o  congtmction  can 
be  ffiven  to  section  275  of  the  Code,  bj  which 
a  plaintiff  can  compel  a  trial  by  the  court,  by 
merely  alleging  in  nis  complaint  grounds  for 
equitable  relief,  and  if  he  fails  in  that,  secure 
a  trial  of  an  action  for  fraud  and  an  assess- 
ment of  dama^  without  a  jury.  Such  a 
course  would  violate  both  the  constitution  and 
§  253  of  the  Code.  Bradiey  t.  Aldrich,  40  N. 
Y.  (I  Hand),  504. 

h.  Action  of  ejectment— reforming 

instrument. — In  an  action  of  ejectment, 
where  an  issue  is  raised  by  the  answer,  upon 
reforming  the  instrument  under  which  eject- 
ment is  brought,  the  issue  of  fact  must  be 
tried  by  a  jury,  unless  such  trial  is  waived,  or 
it  be  referred  i>jr  the  consent  of  parties.  The 
issue  as  to  reformuig  the  contract  is  to  be 
tried  by  the  court.  Olendorf  v.  Cook,  1  Lans. 
37  and  42. 

e.  Complaintj  nniting  equitable  and* 

le^^  relief. — where  a  complaint  unites  a 
claim  ior  damages  for  the  improper  sale  of  a 
pledge,  with  a  cause  of  action  for  the  redemp- 
tion of  the  pledge,  and  the  facts  disclosed  tm 
the  trial  do  not  entitle  him  to  the  equitable  re- 
liefy  the  court  will  order  the  action  for  the 
t^rt  (in  improperly  disposing  of  the  pledge) 
to  be  tried  by  s  Jury.  Genet  v,  Howlandj  30 
How.  361 ;  S.  0.  45  Barb.  560.  And  see 
Lewis  V.  Vamum,  12  Abb.  305. 

tL  Trial  at  chambers.— In  the  case  of 

an  issue  joined  upon  an  answer  which  sets 
up  a  defense  amounting  to  the  plea  of  nul  tiel 
record,  it  is  irregular  for  a  judge  at  chambers, 
and  without  a  jury,  to  try  that  issue  and  to 
find  his  conclusions  of  fact  and  law,  and  or- 
der judgment.  Fasnacht  v.  Siehn,  53  Barb. 
650;  S.  G.  5  Abb.  N.  S.  338. 

«.  On   appeal— cannot    object    to 

mode  of  trial. — Where,  on  a  proper  case,  a 
party  is  entitled  to  have  his  issue  tried  by  a 
jury,  and  he  omits  to  claim  such  right,  he 
cannot,  on  appeal,  object  to  the  mode  of  trying 
Such  issue.  Pennsylvania  Coal  Co.  v,  Dela- 
ware Ofui  Hudson  Canal  Co,  1  Keyes,  72. 

/.  Second  trial.— In  the  case  of  a  will 
admitted  to  probate  upon  the  verdict  of  a 
jury,  where  a  subsequent  action  is  brought 
against  a  party  to  the  former  proceedings  to 
enforce  the  provisions  of  the  will,  he  (the 
above  psrty)  will  not  be  entitled  to  a  jury 
trial.  That  would  be  substantially  a  second 
trial  of  the  issue,  which  was  never  a  matter 
of  right.  Nichols  v.  i^matittf,  3  Abb.  122 ; 
modifying  S.  C.  9  How.  512. 

g.  Trial  by  sheriff's  jury.— Where  an 

actipn  for  chattels  is  commenced,  it  is  not 
proper  for  the  plaintiff  upon  taking  an  inquest, 
to  take  mxi  order  directing  the  assessment  of 
bis  damages  by  a  sheriff's  Jury.  In  such  a 
sase,  the  order  would  be  set  aside  on  motion, 
and  the  cause  restored  to  the  calendar.  GH- 
hetion  V.  Fleischel,  5  Duer,  652.    It  is  not 


proper  for  the  court  to  send  to  a  sheriff's  juxy 
for  trial,  a  cause  in  which  there  is  an  issue  of 
fact.  Dokm  ▼.  Petty,  4  Sandf.  673. 

h.  Divorce. — ^Where  an  action  for  divorce 
is  commenced  on  the  ground  of  adultery,  and 
issues  are  paaed  hj  the  pleadings,  the  issues 
made  by  the  pleadmgs  may  be  tried  without 
framing  issues  specially  for  the  purposes  of  a 
trial.  Parker  v.  Parker,  3  Abb.  478^  See 
new  Rule  40. 

i.  'Waiving  ri^xt  to  jury  trial.— The 

right  to  a  trial  oy  jurjr  in  a  proper  case  is  ab 
solute,  and  any  decision  denying  such  right 
would  be  erroneous;  but  the  right  may  be 
waived,  and  if  a  party  enters  voluntarily  upon 
a  trial  by  the  court,  without  objection,  he  is 
understood  to  consent  thereby  to  that  form  of 
trial  If  he  remains  silent,  such  silence  is 
a  consent.  Oreaion  v.  Ketdtas,  17  N.  T.  (3 
Smith),  491 ;  Aff'g  S.  G.  19  Barb.  608,  sub 
nom.  Neweomb  v.  Ketdtas;  Moffat  v.  Mount, 
17  Abb.  4.  In  a  case  where  there  are  several 
issues,  and  it  is  dear  that  some  of  them  are 
competent  to  be  tried  by  the  court  without  a 
jury,  an  obiection  taken  after  the  trial  has 
begun  by  the  court,  that  the  action  is  one 
which  should  have  been  tried  by  a  jury, 
should  be  overruled  ;  the  rule  being,  tniat  if 
a  party  wishes  to  secure  his  right  of  trial  of 
any  of  the  issues  by  a  jury,  his  application 
must  be  made  before  the  commencement  of 
the  trial,  so  that  such  right  may  be  separatolv 
passed  upon  by  the  court  before  the  trial. 
Entering  upon  the  trial  without  objection  or 
application  for  a  iunr  trial,  is  a  waiver.  Me 
Keen  V.  See,  4  Rob.  449. 

J.  Insurance  policy.  — An  agreement 
was  made  to  insure  and  deliver  a  policy,  but 
before  the  policy  was  delivered  a  loss  occurred. 
An  action  lies  on  the  contract  and  loss,  and  it 
should  be  tried  by  a  jury  even  before  a  policy 
is  delivered.  BockweU  v.  Hartford  Firs  Jn- 
surance  Co,  4  Abb.  179. 

k*  Violation  of  fire  lawB.^Where  an 

action  is  commenced  to  recover  penalties  for 
the  erection  of  buildings  in  violation  of  the 
fire  laws,  and  for  the  removal  of  such  build- 
ings, but  which  does  not  seek  an  ii\| unction, 
the  defendant  is  entitled  to  a  jury  trial.  Firs 
D^xxrttnent  of  City  of  New  York  v.  ^omson, 
2  Hilt.  455 ;  S.  0.  9  Abb.  1 ;  17  How.  273;  18 
id.  181. 

I  Supplemental  complaint.— If 

neither  |>arty  could  insist  on  a  jury  trial  upon 
the  original  complaint  and  issue,  they  still  re- 
niain  debarred  from  doing  so,  notwithstand- 
ing a  supplemental  complaint  has  been  put  in. 
Such  supplemental  complaint  merely  grafts  a . 
new  proceeding  on  the  old  action.  CMrriev. 
Cowtes,  9  Bosw.  642. 

SI.  Partnership  settlement— Where 

the  court  is  satisfied,  on  an  examination  of 
the  issues,  that  the  several  interest  of  the 
parties  will,  on  the  trial,  involve  much  contrs^ 
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liiction,  and  the  caM  is  one  which  business 
men  accustomed  to  examine  facts  should  de- 
cide, the  court  will  direct  the  issues  to  be 
tried  by  a  jury.  Clark  y.  Brooks^  26  How. 
285. 

n.  Ck>Tirt  may  deviate  firom  rule&— 

ten  days. — Whenever  a  proper  case  is  pre- 
sented, the  court  may  deviate  from  the  general 
rules.  It  is  no  objection  to  granting  a  proper 
application  for  a  jury  trial  that  it  is  not  made 
within  ten  days  after  issue  is  joined.  Clark  v. 
Brooks,  26  How.  285. 

0.  When  jury  trial  is  not  allowed.— 

Where  an  action  is  oonuneiioed  to  compel 
gpeciflc  performance,  and  for  an  injunction 
until  performance  is  made,  the    court   may 


render  judgment  for  dasiages  for  the  fiulure 
to  perform,  without  allowing  the  defendant  a 
jury  trial.  DunneU  v.  KeUltas,  16  Abb.  205; 
S.  0.  Aff  M,  26  How.  599  (n.)  Not  so  where 
the  object  of  the  action  is  the  recovery  of 
damages,  and  the  equitable  relief  demanded 
is  only  accessory.  New  York  Ice  Co,  v.  Northr 
western  Insurance  Co.  10  Abb.  35 ;  S.  0.  31 
Barb.  72;  20  How.  424. 

p.  Ckmstru  tion  of  laws  of  1862, 

page  743. — ^This  statute,  which  authorizes 
the  compulsory  reference  of  claims  by  or 
against  an  insolvent  mutual  insurance  com- 
pany, although  it  denies  a  trial  by  jury,  is  not 
unconstitutional.  Scmds  v.  Kiinbark,  27  N. 
Y.  (13  Smith),  147  ;  S.  G.  39  Barb.  108. 


§  254w  [209.]  (AmM  1849.)  Other  iwuea  to  be  tried  by  tie  court. 

Every  other  issue  is  triable  by  the  oourt,  which,  however,  may  order 
the  whole  issue,  or  any  specific  question  of  fact  involved  therein,  to  be  tried 
by  a  jury  ;  or  may  refer  it,  as  provided  in  sections  270  and  271. 


a.  198060  of  &ot  in  equity  oaae.— 

The  court  may,  in  ths  exercise  of  a  sound  dis- 
cretion, on  the  trial  of  issues  of  fiMSt  in  an 
equity  case,  submit  to  the  iury  additional  is- 
sues, arising  upon  the  prooa,  vid  material  to 
the  final  determination.  Famtntrtf  and  Me- 
chanica^  BatUi  of  Genesee  t.  Joslyn,  37  N.  T. 
(10  Tiff.),  353 ;  S.  C.  4  Trans.  App.  308. 

6.  Trial  by  court  must  be  entire.— 

A  trial  by  the  court  without  a  jury,  cannot 
properly  be  had  before  several  judges  in  suc- 
cession ;  e.  g.,  partly  decided  by  one  judge, 
and  at  a  subsequent  term  taken  up  and  com- 
pleted by  another.  Beimant  v.  Ponvert,  3 
Kob.  693 ;  S.  C.  Aff M,  id.  698  (n.) 

c.  !Bquitable  reliefl — All  actions  which 

seek  equitable  relief  are  competent  to  be  tried 
by  the  court.  McCarty  y.  Edwards,  24  How. 
236 ;  M'Mahon  ▼.  Allen,  10  How.  384 ;  HiU 
v.  McCarthy,  3  Code  R.  49. 

d.  Right  of  the  court. — The  court  has 
the  right,  in  every  case  embraced  in  this  sec- 
tion (254)  of  the  Code,  to  have  the  aid  of  a 
jury  upon  the  trial,  and  to  submit  to  its  de- 
termination any  (question  of  ikct  presented  by 
the  pleadings,  which  may  be  deemed  by  it  ex- 
pedient. It  has  sometimes  been  supposed  that 
it  lies  with  the  parties  to  detenftine  whether 
an  issue  or  specific  question  of  tsct  shall  be 
tried  by  a  jury,  but  this  is  error.  Chwrch  v. 
Freeman^  16  How.  294.  See  Pennsyhania 
Coal  Co,  V.  Delaware  and  Hudson  Canal  Co, 
I  Keyes,  72. 

e.  Action  in  the  nature  of  quo  war- 
ranto.— ^Where  in  an  action  and  proceedings 
by  information  in  the  nature  of  quo  warranto, 
the  complaint  and  the  nature  of  the  case  call 
for  eouitable  relief,  and  the  case  comes  on  for 
trial  by  the  court,  it  is  too  late  to  call  for  a 


jury  after  the  plaintiff  has  opened  his  case^ 
read  his  pleadings  and  rested.  Proceedings 
of  this  nature  are  not  as  of  course  triable  by 
jury.  People  v.  Albany  and  Susquehanna 
BaUroad  Co,  1  Lans.  308 ;  S.  0. 55  Barb.  344; 
38  How.  228 ;  7  Abb.  N.  S.  265. 

/.  Compulsory  references.— The  con- 
stitutional provision  of  the  riffht  of  '*  trial  by 
iury,  in  all  cases  in  which  it  has  been  hereto- 
fore used,  shall  be  inviolate  forever,"  cannot 
be  too  ftiithfully  preserved ;  and  any  act  of  th« 
leig^lature  tampering  with  it,  should  be  very 
strictly  construed.  Compulsory  references 
should  be  rigorously  confined  to  cases  involv*- 
ing  the  examination  of  a  hima  fide  account 
in  an  action  of  contract,  and  which  should 
also  be  literally  and  truly  a  long  account. 
Sharp  V.  Mayor,  etc.  of  New  York,  18  How. 
213,  216;  S.  0.  31  Barb.  578 ;  S.  0.  Aff'd,  19 
How.  193. 

y.  Fraudulent  assignment.— In  an 

action  to  set  aside  a  fraudulent  assignment,  it 
was  Jheldy  that  there  was  no  occasion  for  the 
intervention  of  a  jury;  that  it  was  not  a 
proper  question  for  the  determination  of  the 
court.  Wilson  v.  Forsyth,  16  How.  449; 
Draper  v.  Day,  11  How.  439. 

h.  Aetion  to  eharee  the  estate  of  a 
married  woman. — An  action  of  this  na- 
ture is  purely  equitable,  and  should  be  tried 
at  special  term  without  a  jury.  Cheseboraugh 
V.  House,  5  Duer,  125, 129;  HiU  v.  McCar- 
thy, 3  Code  R.  50. 

i.  Order  of  refbrenoe,  when  made. 

It  cannot  be  made  after  the  trial,  and  should 
be  made  before.  C^Brieny,  Bowes,  4  Bosw. 
658;  S.  0.  10  Abb.  106.  It  will  be  made  in 
a  proper  case  on  motion.  Cart  v.  Wehman^ 
2  Kob.  663. 
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§  255.  [210.]  (Am'd  1849, 1851, 1852.)  All  issues  to  he  tried  before  a 
single  judge. 

All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  must  be  tried  before 
a  single  judge.  Issues  of  fact  in  the  supreme  court  must  be  tried  at  a  cir- 
cuit court  when  the  trial  is  by  jury,  otherwise  at  a  circuit  couii;  or  special 
tei-m,  as  the  court  may  by  its  rules  prescribe.  Issues  of  law  must  be  tried 
at  a  circuit  court  or  special  term,  and  shall,  unless  the  court  otherwise  direct, 
have  preference  on  the  calendar. 


a.  Trial  by  the  court  must  be  entire. 

In  the  case  of  a  trial  by  the  court,  without 
the  jury,  it  cannot  properly  be  had  before  sev- 
eral judges  in  succession,  e.  ^.,  partly  decided 
by  one  judge,  and,  at  a  subsequent  term,  taken 
up  and  completed  by  another.  Belmont  y. 
Ponvert,  3  Rob.  693,  698  (n.) 

b.  StipulatiQll. — ^It  is  competent  for  par- 
ties to  stipulate  that  the  trial  shall  be  had  out 
of  the  county  if  they  so  desire.  Laws  of  New 
York,  1847,  ch.  470. 

c.  Issue  of  law  at  any  speoial  term 

in  the  district. — An  issue  of  law  on  de- 
murrer, under  the  Oode  of  1849,  might  be 
brouffht  on  to  ai^^ment  at  a  special  term  held 
in  a  different  county  in  the  district  from  that 
indici^ed  as  the  plaoe  of  trial  in  the  com- 
plaint. Ward  y.  Iknns,  6  How.  274.  The 
Code  has  since  been  amended  so  as  to  leave  no 


doubt  on  this  question,  id.  276  (n).  See,  also, 
old  Rule  28. 

d.  Plaoe  of  triaL — ^Where  an  action  is 
commenced  for  dwnages,  consequent  upon 
injuries  to  real  property  caused  by  the  negli- 
gence of  the  defendant,  it  is  of  necessity  local, 
and  must  be  tried  in  the  State  where  the  real 
property  is  situated.  Matt  y.  Coddinffton,  1 
Rob.  267 ;  S.  G.  I  Abb.  N.  S.  290.  See,  also. 
Watts  y.  Kinney,  6  Hill,  82. 

e.  Statutory  foreclosure  of  mort- 
gage of   real  pr(^)erty .  ^  An  action 

brought  to  sot  aside  a  statutory  foreclosure  of 
a  mortgi^  of  real  property,  and  to  redeem 
the  land  in  question  from  the  mortgage,  is  not 
necessarily  local  in  its  nature,  and  need  not 
be  tried  within  the  county  where  the  hmd 
is  situated.  HubbeU  y.  SiMey,  4  Abb.  N.  S. 
403. 


k  356.  [211.]   (Am'd  1858, 1859, 1860, 1863, 1865, 1869.)  JEither  ;paHy  may 
give  notice  of  trial.     Note  of  issue.     Stenographer. 

At  any  time  after  issue,  and  at  least  fourteen  days  before  the  court, 
either  party  may  give  notice  of  trial.  The  party  giving  the  notice  shall 
furnish  the  clerk,  at  least  eight  days  before  the  court,  with  a  note  of  the 
issue,  containing  the  title  of  the  action,  the  names  of  the  attorneys,  and  the 
time  when  the  last  pleading  was  seized,  and  the  clerk  shall  thereupon 
enter  the  cause  upon  the  calendar  according  to  the  date  of  the  issue.  In 
the  first  judicial  district  there  need  be  but  one  notice  of  trial,  and  one  note 
of  issue  from  either  party,  and  the  action  shall  then  remain  on  the  calendar 
until  disposed  of,  and,  when  called,  may  be  brought  to  trial  by  the  party 
giving  the  notice.  In  every  action  in  which  issue  of  the  fact  is  now  joined, 
and  the  action  is  now  placed  upon  the  calendar  of  the  supreme  court  of  the 
first  judicial  district,  or  of  the  superior  court  of  the  city  of  New  York,  or 
of  the  court  of  common  pleas  for  the  city  and  county  of  New  York,  the 
party  who  shall  have  filed  such  note  of  issue,  shall,  as  a  condition  prece- 
dent to  such  action  being  brought  to  trial,  pay  to  the  clerk  of  the  court  the 
sum  of  three  dollars ;  and  in  every  action  in  either  of  the  said  courts,  com- 
menced after  the  passage  of  this  act,  the  party  who  shall  file  therein  a  fii-st 
note  of  issue  of  fact,  shall,  as  a  condition  precedent  to  such  filing,  pay  to 
the  clerk  of  the  court  the  sum  of  three  dollars  ;  and  the  amounts  so  received 
shall  be  accounted  for  under  oath,  and  paid  over  monthly,  by  the  clerk  of 
each  of  said  courts,  to  the  comptroller  of  the  city  of  New  York,  and  by  him 
deposited  in  the  county  treasury,  to  be  used  as  a  fund  for  the  payment  of 
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the  salaries  of  stenographers  employed  in  said  courts,  as  provided  for  in 
this  section.  If  the  fund  thus  created  be  inadequate  to  pay  such  salaries, 
the  additional  amount  necessary  for  such  payment  shall  be  appropriated 
and  paid  from  the  fund  of  county  contingencies,  to  which  fund  any  surplus 
of  the  sums  so  paid  over  to  the  comptroller,  as  hereinbefore  provided,  shall 
be  credited. 

Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenographer  for 
the  circuit,  trial  term  or  special  term,  at  which  issues  of  fact  are  tried,  which 
constitutes  a  separate  branch  of  such  court,  who  shall  be  a  sworn  officer  of 
the  court,  shall  hold  office  during  the  pleasure  of  the  court,  and  shall  be 
paid  a  salary  of  twenty-five  hundred  dollars  per  annum,  in  like  manner  as 
the  salaries  of  the  other  officers  of  the  courts  are  now  paid.  It  shall  be  the 
duty  of  every  stenographer  so  appointed  for  any  circuit,  trial  term  or 
special  term,  under  the  direction  of  the  presiding  judge  thereof,  to  take 
full  stenographic  notes  of  all  proceedings  in  every  trial  thereat ;  and  in 
case  the  presiding  judge  shall  require  a  transcript  of  said  stenographic 
notes,  he  may  order  the  expense  thereof  to  be  paid  equally  by  the  parties 
to  the  action,  at  the  rate  of  ten  cents  for  every  one  hundred  words  so  trans- 
cribed, and  may  enforce  payment  thereof ;  and  the  amount  so  paid,  together 
with  the  sum  paid  as  a  condition  precedent  to  the  cause  being  brought  to 
trial,  or  to  the  first  note  of  issue  being  filed,  as  hereinbefoie  provided,  shall 
be  deemed  a  necessary  disbursement  within  the  meaning  of  section  311  of 
the  Code  of  procedure,  and  shall  be  allowed  as  such  to  the  prevailing  pai'ty 
in  the  action. 

At  any  extra  circuit,  trial  term  or  special  term  of  said  courts,  the  pre- 
siding judge  thereof  shall  appoint  a  stenographer  for  such  extra  circuit  or 
term,  who  shall,  in  like  manner  as  aforesaid,  be  a  sworn  officer,  and  who 
shall  be  paid  a  compensation  at  the  rate  and  in  the  manner  hereinbefore 
provided.  When  a  court  of  oyer  and  terminer  shall  be  held  in  and  for  the 
city  and  county  of  New  York,  the  presiding  judge  thereof  shall  designate 
one  of  the  stenographers  of  the  supreme  court  to  act  as  stenographer  of 
such  court  of  oyer  and  terminer  during  its  session,  who  shall,  in  like 
i^aanner  as  aforesaid,  be  a  sworn  officer,  but  who  shall  receive  no  compen- 
sation in  addition  to  his  salary  as  hereinbefore  provided,  except  that  in  case 
a  transcript  of  his  stenographic  notes  taken  on  the  trial  of  any  criminal  cause 
be  required  for  the  use  of  the  presiding  judge,  or  the  district  attorney,  the 
expense  thereof  shall,  on  the  order  of  such  judge  or  district  attorney,  be 
paid  as  a  county  charge  at  the  rate  hereinbefore  specified. 

The  surrogate  of  the  county  of  New  York  is  hereby  authorized  and 
directed  to  appoint  a  stenographer  to  the  surrogate's  court  of  said  county, 
who  shall  be  a  sworn  officer  of  the  court,  and  shall  be  paid  a  salary  of  three 
thousand  dollars  a  year,  in  like  manner  as  the  salaries  of  clerks  in  said 
court  are  now  paid  by  law  from  the  fees  of  said  court  paid  into  the  treasury 
of  the  county  of  New  York.  The  stenographer  so  appointed  shall  be  skilled 
in  the  practice  of  bis  art,  and  shall  hold  his  position  during  good  behavior, 
and  so  long  as  he  efficiently  discharges  the  duties  of  his  office.  He  shall, 
under  the  direction  of  the  said  surrogate,  take  full  stenographic  notes  of  all 
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proceedings  in  said  court,  in  which  oral  proofs  shall  be  given,  which  notes 
shall  be  fairly  transcribed,  and,  after  being  signed  by  the  witnesses,  depo- 
nent or  afBant,  shall  be  filed  in  the  office  of  said  surrogate.  By  consent  of 
the  parties  to  the  proceeding  in  which  such  proofii  shall  be  taken,  and  said 
surrogate,  the  signing  of  such  record  of  proof  by  the  witness,  deponent  or 
affiant,  may  be  waived,  in  which  case  such  record,  after  being  authenticated 
by  the  certificate  of  said  stenographer,  or  said  surrogate,  shall  be  deemed 
to  be  the  record  of  any  proofe  or  proceedings  so  taken. 

In  other  counties  of  this  State,  on  trials  of  issues  of  fiict,  at  any  circuit 
court,  or  court  of  oyer  and  terminer,  it  shall  be  lawfiil  for  the  presiding 
justice,  in  his  discretion,  to  employ  a  stenographer,  who  shall  be  entitled 
to  such  compensation  as  shall  be  certified  by  such  justice,  not  exceed- 
ing five  dollars  for  each  day's  attendance  at  such  court,  at  the  request  of 
such  justice,  and  ten  cents  a  mile  for  travel  from  his  place  of  residence  to 
the  place  where  the  court  is  held,  together  with  such  sum  for  stationery  as 
the  presiding  justice  shall  certify,  which  compensation  shall  be  a  charge 
upon  the  counties  in  which  such  courts  shall  be  held  respectively,  and  shall 
be  allowed,  and  paid  from  the  court  fund,  in  like  manner  as  other  charges 
ure  allowed  and  paid  from  it.  It  shall  be  the  duty  of  such  stenographer  to 
furnish  to  any  party  to  such  trials,  upon  request,  a  copy  of  the  evidence 
and  proceedings  taken  by  him  on  such  trials,  or  of  such  part  thereof  as  may 
be  required,  on  payment,  on  behalf  of  such  party,  of  ten  cents  for  every 
one  hundred  words  of  the  copy  so  furnished.  In  the  surrogates'  courts  of 
the*  counties  of  New  York  and  Kings,  and  of  other  counties  in  which  a 
stenographer  is  or  shall  be  duly  authorized  to  take  stenographic  notes  of 
proceedings  in  said  courts,  in  which  oral  proofs  shall  be  given,  in  case  of 
the  death  of  any  witness,  deponent  or  affiant,  after  examination  and  before 
the  stenographer's  notes  of  such  examination  shall  have  been  transcribed, 
such  notes,  after  being  fairly  transcribed  and  authenticated  by  the  certifir 
cate  of  the  surrogate,  shall  be  filed  in  his  office,  and  be  deemed  to  be  the 
record  of  the  proofs  so  taken,  without  any  signing  thereof  by  such  witnesses. 


a.  Dismissal  of  the  complaint.— It  is 

irregular  to  take  a  dismLual  of  the  complaint 
founded  upon  service  of  notice  of  trial  or  hear- 
ing, unless  the  cause  has  first  been  placed 
upon  the  calendw.  Brotomng  t.  Faige,  7 
How.  487. 

h.  Mortgage  foreclosure.—In  an  ac- 
tion to  foreclose  a  mortgage,  the  defendants 
denied  that  it  was  given  to  secure  subsequent 
advances,  and  the  reply  denied  any  counter- 
claim ;  held,  that  the  case  was  one  in  which  the 
fact  of  settlement  might  be  tried  by  a  referee, 
and  that  it  was  proper  that  it  should  be  so 
tried.  Carr  v.  Wehman,  2  Rob.  663. 

c.  Time  how  computed.— Since  the 
Code,  the  day  of  service  of  the  notice  should 
be  excltKied,  and  the  first  day  of  the  court  in- 
cluded in  the  computation  of  time  for  service 
of  notice  of  trial.  Dayton  v.  Melntyre^  $ 
How.  117 ;  S.  0.  3  Code  R,  I6i.  See,  slso. 
§  407,  poit 


d.  Mistake  in  notice.— In  one  case 

there  was  a  notice  of  trial  served  in  the  usual 
form  for  the  circuit,  which  specified  that  the 
cause  would  be  brought  to  trial,  and  an  in- 
quest taken,  etc.,  on  the  third  Thursday  in- 
stead of  the  third  Monday,  the  appointed  first 
day  of  the  circuit,  where  it  was  apparent  that 
the  notice  had  not,  in  ftct,  misled ;  held,  not 
irregular.  New  York  CentrtU  Insurance  Co. 
V.  Kelsey,  13  How.  535.  If  the  party 
wishes  to  render  the  notice  ineflbcttve,  he 
must  return  it  at  once ;  by  keeping  it  he  must 
be  regarded  as  intending  to  waive  the  defect. 
Smiman  v.  Clark,  2  How.  160;  New  York 
Central  Ineuranee  Co,  v.  Keke^  snpra.  See» 
also,  FaeeettY.  Dorr,  11  Wend.  178;  Bander 
V.  CoviU,  4  Cow.  60;  Quick  y.  MerriU,  3 
Gaines  R.  133. 

s.  No  notice  siTen.— On  a  proper  ^h 
plication  b^  the  defendant  a  verdict  obtained 
by  the  plamtiff  will  be  set  aside  if  no  notks 
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of  trial  his  bean  giTen,  or  the  ni^ce  is  clearly 
irregular  or  infiufficient.  Jeinka  y.  PaynCy  15 
Johns.  399. 

/.  Notice  of  trial  to  all  defendants. 

In  a  case  where  all  the  defendants  appear, 
b'lt  one  or  more  of  them  do  not  put  in  an 
answer,  it  is  necessary  to  give  them  all  notice 
of  tit«l,  those  who  do  not  answer  as  well  as 
those  nrho  do.  Tracy  y.  New  York  Steam 
Faucet  cV  1 IL  D.  Smith,  349. 

g.  Notice  oi  argument  on  appeal. 

In  the  first  judicial  district  there  will  he  but 
one  notice  of  trial  from  either  partj.  This 
proyision  does  not  apply  to  notice  of  argu- 
gument  on  appeal  to  the  general  term.  Waieh 
y.  Gregory,  19  Abb.  363. 

h.  Counterclaims* — In  a  case  where 

counterclaims  are  set  up  by  the  defendant  in 
his  answer,  and  the  complaint  is  dismissed  on 
the  defendant's  motion,  the  plaintiff  haying 
iuly  excepted  to  such  dismissal,  he  (the 
pUuitiff)  has  a  right  to  demand  that  such 
counterclaim  be  passed  upon  by  the  jury;  the 
defendant  cannot  withdraw  it  and  bring  a 
new  action  for  the  same  cause.  Miller  y. 
Freeham,  4  Rob.  608. 

i.  Two  actions  betweexL  same  par-  * 

ties. — 1^  t^  case  where  there  are  two  or  more 
actions  pending  between  the  same  parties, 
one  of  which  only  is  noticed  for  trial,  the 
notice  will  be  considered  insufficient  unless  it 
specify  which  action  is  meant  to  be  brought 
to  trial.  Lisher  y.  Farmeleej  1  Wend,  22. 

j.  Defendants  not  all  served.— Un- 

less  all  the  defendants  haye  been  seryed  with 
the  summons,  or  haye  appeared  in  the  action, 
it  cannot  be  brought  on  to  trial  by  one  or 
more  of  the  defendants  who  haye  been  served. 
Morris  y.  Crawford,  16  Abb  124 ;  Ward  y. 
'Dewey,  12  How.  193. 

k.  Stenographer.— rWhere  a  case  on  ap- 
peal is  proposed,  and  the  respondent  makes 
affidavit  that  the  stenographer's  notes  taken 
on  the  trial  are  necessaiy,  so  that  he  may  be 


enabled  properly  to  propose  amendments  to 
the  case,  the  expense  of  procuring  such  notes 
is  a  proper  item  of  taxation  in  the  adjustment 
of  costs  at  the  general  term.  Sebley  Y.Nichols, 
32  How.  182.  Justices  of  the  supreme  court 
residing  in  the  second  judicial  district  (not  in- 
cluding the  county  of  Kings)  are  each  author- 
ized to  employ  a  stenographer.  Laws  of  N. 
Y.  1868,  ch.  765,  §  2.  Also,  in  the  fifth  dis- 
trict. Laws  1867,  ch.  41.  Alsu^  in  the  county 
of  KingSi  Laws  1866,  ch.  422.  And  see 
aboye,  laws  for  duties,  etc.  of  stenographer. 

l"  Postponement. — The  grounds  upon 
which  a  party  may  claim  a  postponement  of  a 
trial  on  account  of  the  absence  of  a  material 
witness,  are  the  same  in  actions  of  an  equi- 
table, as  in  those  of  a  legal  character.  A 
party  has  a  right  to  moye  for  a  postponement, 
when  a  cause  of  either  class  is  called  on  for 
trial.  If  his  motion  is  denied,  he  is  entitled 
to  a  reyiew  of  the  decision.  Howard  y.  Free- 
fWM,  3  Abb.  N.  S.  292. 

m.  Pending  appeal  action  cannot  be 

tried. — Where  one  of  seyeral  defenses  has 
been  stricken  out  by  the  special  term  as  irrele- 
yant,  and  an  appeal  has  been  taken  to  the  gen-' 
eral  term,  it  is  improper  for  the  plaintiff  to 
try  the  cause  on  the  remaining  issues  of  fact, 
at  the  circuit,  while  the  appeal  is  pending. 
Trustees  qf  Fenn  Yany.  Forbes,  8  How.  285. 
Aff 'd  on  appeal  to  the  general  term.  id.  287. 

n.  Affecting  the  judgment— In  case 

of  joint  defendants,  until  all  the  issues  against 
one  of  them  are  disposed  of,  any  jud^ent 
in  favor  of  either  part^  is  irregular;  and 
until  a  joint  defendant  is  wholly  out  of  the 
action  as  a  defendant,  he  has  a  right  to  appear 
at  eyery  trial  of  the  issues.  Brown  y.  mch- 
ardson,  4  Rob.  603.  While  a  judgment  ren- 
dered on  issue  joined  without  notice  of  trial 
or  appearance  at  the  trial,  is  not  ipso  facto 
yoid,  it  is  irregular,  and  liable  to  be  vacated  on 
motion.  People  ex  rel.  Barrett  y.  Bi3u:on,  18 
Mich.  (5  Jenn.),  247. 


§  357.  [212.J  Order  of  disposing  of  issues  on  the  calendar* 

The  issues  on  the  calendar  shall  be  disposed  of  in  the  following  order ; 

unless,  for  the  convenience  of  parties,  or  the  dispatch  of  business,  the  court 

shall  otherwise  direct : 

1.  Issues  of  fact  to  he  tried  by  a  jurj ; 

2.  Issues  of  fact  to  be  tried  by  the  court ; 

3.  Issues  of  law. 


§  5.  Whenever  any  widow  brining  an  ac- 
tion for  dower  shall  make  it  appear  to  the 
court,  or  a  justice  thereof,  in  which  sach  ac- 
tion or  appeal  is  pending,  that  she  has  no  suf- 
ficient means  of  support  aside  from  the  prop- 
erty admeasured  to  tier  as  in  the  fourth  sec- 
tion of  this  act  set  forth,  such  action  or  ap- 
peal shall  have  a  preference  upon  the  calendar 
of  the  court  in  which  the  same  is  pending. 
Laws  of  1869,  ch.  433,  §  5. 

Sbction  1.  Actions  in  which  eiceeutorsand 

57 


administrators  are  sole  plaintiff^  or  sole  de- 
fendants, and  actions  for  the  construction  of, 
or  adjudication  upon,  a  will,  in  which  the  ad- 
ministrators with  such  will  annexed,  or  the 
executors  of  such  will,  are  joined  as  plaintiffs 
or  defendants  with  other  parties,  shall  have  a 
preference  in  the  court  of  appeals  and  in  the 
supreme  court  at  the  general,  special  and  cir- 
cuit terms  thereof,  oVer  all  actions  except  in 
criminal  cases,  and  may  be  moved  out  of  their 
order  accordingly.  Laws  of  1870,  ch.  49, 
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L§  258. 


a.  Begtdations  of  dronit  oalen- 

dars. — At  the  circuit,  issues  of  fftct  to  be 
tried  bj  the  jury  should  be  placed  first  on  the 
calendar  in  their  order,  according  to  the  dates 
of  their  respective  issues.  Demurrers  and 
other  issues  of  law,  and  issues  of  fact  to  be 
tried  bj  the  court,  should  be  placed  bj  them- 
selves, forming  a  separate  class,  as  at  the 
specitl  term ;  demurrers  have  the  jNneference, 
and  then  other  issues  of  law  and  issues  of  fact 
to  be  tried  by  the  court  last.  This  is  the 
only  rational  way  to  get  over  the  inconsistency 
of  |§  255  and  257  of  the  Code,  and  give  to 
issues  of  law  the  preference  obviously  in- 
tended for  them  and  quite  important.  £. 
Dabwin  Smith,  J.,  13  How.  345. 

b,  jLjcftiona  by  the  attomeT  general. 

Actions  brought  by  this  officer  nave  prefer- 
ence on  the  calendar.  Laws  of  New  York, 
1848,  p.  582;  id.  1850,  p.  200;  id.  1858,  ch. 
37,  §  I. 

e.  The  court's  oontrol  orer  Its  calr 

endaJT. — ^The  court  has  entire  control  over  its 
calendar,  and  may  regulate  the  order  of  the 
trial  of  the  cases  brought  before  it.  Maretgek 
y.  CauldweU,  4  Rob.  666. 

d.  Cause  not  on  calendar,  cannot  be 

moved  for  trial ;  a  party  not  finding  the  cause 
on  the  calendar  for  the  term  stated  in  the  no- 
tice of  trial,  is  not  bound  to  examine  the  cal* 
endar  from  term  to  term  to  ascertain  whether 
the  cause  is  in  a  condition  to  be  called.  Culver 
y.  FeU,  4  Rob.  681 ;  S.  C.  30  How.  442. 
The  party  must  place  his  cause  on  the  cal- 
endar for  the  same  term  mentioned  in  the  no* 
tice  of  trial,  else  a  new  notice  of  trial  must 
be  given  for  a  subsequent  term.  lb. 

e.  Preference  on  the  calendar.— The 

provisions  of  2  R.  S.  459,  §  11,  are  still  in 
force,  yis. :  **  that  every  issue  in  an  action  on 


any  evidence  of  debt  against  a  eorporattoo, 
shall  have  a  preference  on  the  trial  and  argu* 
ment  thereof  in  any  court  where  the  same 
may  be  pending.  Brainard  v.  New  York  and 
Harlem  lUnlroad  Co.  23  How.  491. 

/.  When  the  calendar  may  be  cor- 
rected.— ^A  motion  should  be  made  to  have 
the  calendar  corrected  on  the  day  of  opening 
the  circuit,  and  it  is  too  late  to  do  so  on  the 
Thursday  following  the  first  Monday.  Amm- 
ynums,  28  How.  384. 

ff-  Calendar   for   term   noticed.— 

When  a  cause  has  been  noticed  for  trial,  it 
must  be  put  on  the  calendar  for  the  term  foi 
which  it  is  noticed ;  and  if  it  is  not,  the  cause 
cannot  be  moved  on  for  trial.  This  is  the  rule 
in  the  first  judicial  district.  Culver  t.  FeU^ 
30  How.  442 ;  S.  C.  4  Rob.  681. 

h.  Regular  order  on  calendajr.— 

Semhle,  that  counsel  have  a  right  to  rely  upoo 
the  presumption  that  the  causes  upon  the  cal- 
endar will  be  heard  in  their  regular  order ; 
and  that  th^  may  act  on  that  presumption  in 
determining  how  long  they  will  have  for 
preparation.  BdmorU  v.  Ene  BtUlwajf  Co.  52 
Barb.  637. 

'  i'  Notes  of  issue.-— The  notes  of  issue 
to  the  clerk  should  always  show  what  the 
issue  for  trial  is,  so  that  the  causes  may  be 
placed  on  the  calendar  and  called  in  their 
order.  £.  D.  Smith,  J.,  in  "  BMulaHom  cf 
Cireuit  Calendars."  13  How.  345. 

j>  Wrong  date  of  issue.— The  court 

will  not  fix  the  date  as  of  which  the  cause 
shall  be  placed  on  the  calendar,  and  if  it  is  so 
placed  as  of  a  wrong  date  of  issue,  the  error 
may  be  corrected  on  motion  at  Uie  circuit. 
North  V.  SargetU,  14  Abb.  224.  See,  alsc^ 
Rule  41. 


CHAPTER  m. 
Tried  by  jury. 

Sbotiok  258.  Either  party  may  bring  issue  to  trial. 

259.  Plaintiff  to  furnish  court  with  copy,  summons,  pleadings,  etc 

260.  Oeneral  and  special  verdicts  defined. 

261.  Verdict  in  action  for  recovery  of  specific  personal  property,  when  in  action 

for  recovery  of  money  only,  or  real  property,  jury  may  render  either 
general  or  special  verdict ;  and  when  court  may  direct  special  finding. 

262.  On  special  finding,  with  general  verdict,  former  to  control. 

263.  In  actions  for  recovery  of  money  only,  jury  to  assess  damages. 

264.  Entry  of  yerdict. 

265.  Judgment  when  to  be  entered. 


§  258.  [213.J  (Am*d  1851.)  Either  party  may  bring  issue  to  trial. 

Either  party  giving  the  notice,  may  bring  the'  issue  to  trial,  and  in  the 
absence  of  the  adverse  partyi^  unless  the  court,  for  good  cause,  otherwise 
direct,  may  proceed  with  his  case,  and  take  a  dismissal  of  the  complaint,  or 
a  verdict  or  judgment,  as  the  case  may  require.     A  separate  trial  between  a 
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plaintiff  and  any  of  the  sereral  defendants,  may  be  allowed  by  the  court, 
whenever,  in  its  opinion,  justice  will  thereby  be  promoted. 


Additional  Jitrors. 


Chaptbb  409. 


AN  ACT  to  authorize  circuit  courts  and  courts 
of  oyer  and  terminer  to  require  the  attend- 
ance of  additional  jurors. 
Passeo  Apbii«S7,  1870;  throe  HfthB  being  proMDt. 

The  PtmU  of  ike  State  itf  New  York,  npreeented  <» 
Senate  atut  A$eemblif,  do  enact  a*  foUowe  i 

ScCTtoir  1.  Whenever  anj  circuit  court  or 
court  of  oyer  and  terminer  shall  be  satisfied 
that  the  public  interest  requires  the  attend- 
ance at  such  court,  or  at  any  adjourned  term 
thereof,  of  a  greater  number  of  petit  jurors 
than  is  now  required  to  be  drawn  and  sum- 
moned for  such  court,  then  said  court  may, 
by  order  entered  in  its  minutes,  require  the 
clerk  of  the  county  to  draw,  and  the  sheriff 
to  summon,  such  additional  number  of  petit 
iurors  as  it  shall  deem  necessary,  which  num- 
ber shall  be  specified  in  the  said  order.  The 
clerk  of  the  county  in  which  such  court  is 
held,  shall,  forthwith,  bring  iuto  said  court 
the  box  containing  the  names  of  the  petit 
jurors  from  which  jurors  from  said  county 
IS  required  to  be  drawn,  and  the  said  clerk 
shall,  in  the  presence  of  said  court,  proceed 
publicly  to  draw  the  number  of  jurors  speci- 
fied in  said  order  of  such  court,  and  when 
such  drawing  is  complete,  the  said  clerk  shall 
make  two  lists  of  the  persons  so  drawn,  each 
of  which  shall  be  certified  by  him  to  be  a 
correct  list  of  the  names  of  the  persons  so* 
drawn  by  him,  one  of  which  he  shall  file  in 
his  ofiSce,  and  the  other  he  shall  deliver  to 
the  sheriff.  The  sheriff  shall  thereupon  im- 
mediately proceed  to  summon  the  persons 
mentioned  in  such  list  to  appear  in  the  court 
in  which  the  order  requiring  the  attendance 
of  such  jurors  shall  have  been  made,  on  the 
day  designated  in  such  order,  which  day  shall 
not  be  less  than  two  days  from  the  date  of 
the  entry  of  such  order,  and  the  persons  so 
summoned  shall  appear  in  obedience  to  such 
summons.  And  all  the  provisions  of  law  re- 
lating to  the  summoning  and  the  swearing  in 
of  jurors,  and  their  punishment  for  non-attend- 
ance, not  inconsistent  with  this  act,  shaU 
apply  to  the  swearing  in,  summoning  and 
punishment  of  the  jurors  drawn  and  sum- 
moned under  this  act.  As  amended  by  law, 
1871,  ch.  16. 

§  2.  The  jurors  drawn,  pursuant  to  the  first 
section  of  this  act,  shall  be  subject  to  the  same 
challenges  as  are  the  jurors  under  existing 
laws,  and  no  other  or  different. 

For  other  provisions  relative  to  jurors,  see 
Laws  of  1861,  ch.  210,  as  amended  1867, 
eb.  494. 

a.  Mode  of  trial. — Wherb  the  issue  is 
such  that  a  party  is  entitled,  on  proper  de- 
mand, to  have  the  same  tried  by  jury,  and  he 
omits  to  claim  such  right,  he  cannot  after- 
wards, on  appeal,  object  to  the  mod?  Qf  try- 


ing such  issue.  Pennsylvania  Coal  Co.  v.  Dekt' 
toare  and  Hudson  Canal  Co.  1  Keyes,  72. 

The  objection  that  a  cause  should  be  tried 
by  jury,  should  be  taken  before  the  trial 
is  commenced.  McKeon  v.  See,  4  Rob.  449. 

b.  Joint  and  several  contract.— An 

action  against  two  defendants  upon  a  joint 
and  several  contract  as  joint,  cannot  be  made 
a  several  action,  unless  one  of  the  defendants 
is  stricken  from  the  record  as  a  party,  or  has 
a  defense  personal  to  himself;  and  a  several 
appeal  by  one  defendant  Will  not  sever  the  ac- 
tion. Brown  v.  BMchardson,  4  Rob.  603.  See 
Paine  v.  Chase,  4  HiU,  563;  Clark  v.  Par- 
ker, 19  Wend.  125. 

c.  Affidavit  of  merits.— To  prevent  an 
inquest  being  taken,  an  afiBdavit  of  merits  is 
necessary.  Jones  v.  Eussell,  3  How.  324 ;  S. 
C.  1  Code  R.  113 ;  Sheldon  v.  Martin,  id. 
81 ;  Dickinson  v.  Kimbcdl,  id.  83 ;  Anderson 
V.  Hough,  1  Sandf.  721 ;  S.  C  1  Code  R.  50; 
6  N.  Y.  Leg.  Obs.  365.  See,  also.  Sup.  Ct. 
new  Rules,  36. 

d.  "When  not  necessary.— Where  the 

answer  sets  up  only  a  counterclaim,  and 
there  is  no  reply,  an  affidavit  of  merits  is  un- 
necessary. Potter  V.  Smith,  9  How.  262. 

e.  On  the  part  of  the  plaintiff  an 

.  affidavit  of  merits  is  never  required.  Began  r. 
Priest,  3  Denio,  163. 

/.  One  affidavit  of  merits  to  prevent 

an  inquest  is  sufficient,  though  the  cause  be 
several  times  noticed  for  trial  and  inquest,  and 
though  the  venue  be  afterward  changed  to 
another  county.  Prescott  v  Boberts,  6  Cow.  46. 

g.   Cannot  be  us3d  for  a  double 

purpose. — An  affidavit  of  merits  made  and 
used  for  one  purpose  in  a  cause  cannot  after- 
ward be  used  for  another  purpose.  Cutler  v. 
Biggs,  2  Hill,  409;  Belden  v.  Devoe,  12 
Wend.  223  ;  Bobinson  v.  Sinclair,  1  How. 
106;  PophaM  ads.  Baker,  id.  165;  Cole- 
gate  V.  Marsh,  2  id.  137.  But  an  affidavit 
of  merits  offered  on  a  motion  will  not  be  ex- 
cluded because  it  is  of  the  same  date  as  a  copy 
which  had  been  served  to  prevent  an  inquest; 
for  th  ■  court  will  not  presume  without  proof 
that  it  is  an  attempt  to  use  the  same  affidavit 
twice.  My  gait  v.  Garrison,  18  Abb.  292  (n.) 
By  new  Rule  29,  of  the  supreme  court,  it  is 
provided  that  whei-e  an  affidavit  of  merits  has 
once  been  filed  and  served,  no  other  shall  be 
necessary  on  making  a  motion,  and  the  service 
and  filing  may  be  shown  by  affidavit. 

h.  Where  the  cause  is  called  in  its 

order,  the  defendant  may  appear  and  defend, 
although  no  affidavit  of  merits  has  been  filed 
and  served.  Starkweather  v.  Car  swell,  1 
Wend.  77. 

♦.  By  whom  to  be  made.— Generally 

au  affidavit  of  merits  should  be  made  by  tlie 
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defendant  himself,  but  under  oertain  eircom- 
st^Qoes  it  m%y  be  made  by  his  attorney  or 
counsel,  or  his  agent  or  ctttamey  in  fact, 
who  is  specially  employed  to  defend  the  suit. 
Greib  ▼.  Icara,  II  Johns.  82 ;  Johnaon  y. 
Lynch,  15  How.  199. 

In  either  case,  the  attorney  or  agent  who 
makes  the  affidavit,  must  show  an  adequate 
excuse  for  its  not  being  made  by  the  party, 
such  as  abs^ice  beyond  seas,  or  firom  the 
State,  which  is  usually  deemed  sufficient,  id. 
Mason  v.  Bidleman,  I  How.  62. 

It  is  no  valid  objection  to  such  an  affidavit, 
that  the  knowledge  of  the  defense  is  sworn  to 
be  derived  from  the  statement  of  the  defend- 
ant, for  this,  is  all  the  information  that  as  a 
general  rule  the  attorney  can  ever  have. 
Johnson  V.  Lynch,  15  How.  199.  See,  also, 
PhUips  V.  Blague,  3  Johns.  141. 

The  plaintiff  IS  not  precluded  from  present- 
ing facts  tending  to  show  that  the  excuse  of- 
fered for  the  absence  of  the  defendant's  affi- 
davit is  not  well  founded,  but  will  not  be  per- 
mitted to  controvert  the  merits  which  have 
been  sworn  to  on  the  defendant's  behalf.  lb. 

Where  made  by  other  than  the  defendant, 
it  ^ould  state  a  good  excuse  for  not  being 
made  by  the  defendant  himself.  BooseveU  v. 
Dale,  2  Cow.  581 ;  Mason  v.  Bidleman,  1 
How.  62. 

In  an  action  against  the  maker  and  indorser 
of  a  note,  an  affidavit  of  merits  by  the  maker 
will  not  prevent  an  inquest  against  the  in- 
dorser unless  it  is  shown  that  the  defense  of 
both  is  identical.  Clark  v.  Parker,  19  Wend. 
125. 

Where  several  suits  are  brought  against  the 
maker  and  indorsers  of  a  note,  an  affidavit  of 
merits  to  set  aside  an  inquest  in  all  the  causes 
may  be  made  by  the  maker,  where  he  is  ac- 
quainted with  the  facts  and  the  defense  is 
identical  in  all  the  causes.  President,  etc.  of 
the  Ontario  Bank  v.  Baxter,  6  Cow.  395. 

i.  Contents  of  affidavit.— The  sub- 
stance of  an  ordinary  affidavit  of  merits  is, 
that  the  defendant  has  fully  and  fairly  stated 
the  case  to  his  counsel,  giving  the  name  and 
residence  of  such  counsel,  and  that  he  has  a 
good  and  substantia]  defense  on  the  merits 
thereof,  as  he  is  advised  by  his  said  counsel, 
after  such  statement  made  as  aforesaid,  and 
verily  believes  to  be  true.  Cannon  v.  Titus, 
5  Johns.  355 ;  Swariwout  v.  Hoage,  16  id.  3. 

Unless  the  language  of  the  affidavit  strictly 
conforms  to  the  rule  of  the  court,  it  may  be 
treated  as  a  nullity.  Biehmond  v.  CowUs,  2 
Hill,  359. 

An  affidavit  of  merits  which  states  that  the 
party  has  fully  and  fairly  stated  "  the  facts  of 
the  case"  to  his  counsel,  is  equivalent  to  the 
statement  that  he  has  fully  and  fairly  stated 
'*  the  case"  to  his  counnel,  and  is  sufficient. 
Jordan  v.  Garrison,  6  How.  6 ;  S.C.I  Code 
R.  N.  S.  400.  An  affidavit  of  merits,  which 
says  that  the  defendant  has  stated  his  defense 
instead  of  the  case  to  his  counsel,  is  fatally  de- 
fective. BrowneU  v.  Marsh,  22  Wend.  636; 
Bichinond  v.  Cowles,  2  HiU,  359 ;  Bichards  v. 


Sweteer,  1  Code  B»  117;  Tomipkine^r.  Aeetf. 
10  How.  309  i  EUis  v.  Jones,  6  id.  296. 

An  affidavit  that  defendant  has  stated  the 
facts  of  his  case  to  counsel,  is  insufficient. 
Fitahugh  v.  Truax,  1  Hill,  644.  likewise, 
that  he  has  stated  *'  his  case  in  this  cause" 
Ellis  V.  Jones,  6  How.  296. 

Modifying  the  statement  required  by  the 
rule,  by  adding,  ^<so  fitr  as  tiie  hcta  have 
come  US  defendant's  knowledge,"  unless  suf- 
ficiently excused,  renders  the  affidavit  defect- 
ive. Brown  v.  8t,  John,  19  Wend.  617. 

An  affidavit  that  the  defendant  has  a  f^ood 
defense,  etc.,  without  adding ''on  the  merits,*' 
will  be  held  to  be  defective.  Howe  v.  Ai»- 
brouck,  1  How.  68 ;  McMwrray  v.  Qifford,  5 
id.  14;  Meech  t.  Calkins,  4  Hill,  534. 

k.  Filing  and  serving  oopy  of  affi- 
davit*— The  affidavit  of  merits  must  be 
filed,  and  a  copy  with  a  notice  of  the  filing 
of  the  original  served  on  the  plaintiff's  at- 
torney, before  the  first  day  of  the  circuit,  or  at 
least  before  an  inquest  is  actually  taken.  Bar 
ker  V.  Ashley,  15  Johns.  536;  Brainard  r, 
Hanford,  6  Hill,  368 ;  Anonymous,  cited  in  6 
Abb.  512,  MSS. 

I'  Mode  of  service. — ^Where  a  defend- 
ant delays  until  the  second  day  of  the  circuit 
to  file  and  serve  an  affidavit  of  merits  in  order 
to  prevent  an  inquest,  he  is  bound  at  his  peril 
to  serve  it  in  sucn  a  way  as,  in  all  reasonable 
probability,  to  bring  the  service  to  the  knowl- 
edge of  the  attorney  or  counsel  of  the  plaintiff 
having  chat^  of  the  cause  at  the  circuit,  be 
fore  the  inquest  is  taken.  Smithy,  Aylesworth^ 
24  How.  33.  Service  on  a  clerk  in  the  office, 
in  the  absence  of  the  attorney,  is  equivalent 
to  personal  service  on  the  attorney,  id.  As  to 
the  mode  of  service  required  under  the  former 
practice,  see  Brainard  y.  Hanford,  6  Hill, 
368. 

«i.  When  inquest  may  be  taken.— 

An  inquest  may  be  taken  at  the  opening  of 
the  court,  on  any  d^  after  the  first  day  of 
the  court.    Supreme  Court  new  Rule,  36. 

But  an  inquest  cannot  be  taken  after  the 
trial  of  a  litigated  cause  has  been  oommenoed. 
Nichols  V.  Chapman,  9  Wend.  452.  Nor,  af- 
ter the  jury  has  been  discharged  for  the  cir- 
cuit. Dickinson  v.  Kimball,  1  Code  R.  83; 
Haines  v.  Davis,  6  How.  118;  S.  C.  1  Code 
R.  N.  S.  407. 

An  inquest  may  be  taken  on  the  first  day 
of  the  court  where  the  cause  is  regularly 
called  up  on  the  calendar  on  that  day.  Smith 
V.  Brown,  1  Duer,  665. 

In  the  first  judicial  district  where  a  cause 
is  noticed  for  trial  for  a  particular  term,  it 
must  be  put  upon  the  calendar  for  that  term, 
otherwise  the  plaintiff  cannot  take  an  in- 
quest at  a  subsequent  term  upon  that  notice. 
Culver  V.  Fdt,  30  How.  442;  S,  C.  4  Rob. 
681.  The  rule  is  not  chanf;ed  by  the  fact 
that  the  Cause  has  been  noticed  by  the  de- 
fendant for  that  circuit.  Potter  v.  DaviiBon,  % 
Abb.  43. 

An  inquest  deferred,  at  the  openine  of  the 
oourty  until  a  cause  on  trial  is  ooncladed,  Mid 
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theo  taken,  is  iireeaUr.  ^LnonymotM,  Superior 
Court  MSS.  See  6  Abb.  512. 

Where  a  motion,  made  by  tke  defendant  to 
change  the  venue,  was  granted,  but  during 
the  time  the  question  was  held  under  advise- 
ment, the  plaintiff  took  an  inquest  on  a  reg- 
ular call  of  the  calendar,  there  being  no  stay 
of  proceedings,  it  was  held  that  the  inquest 
was  irregular.  Willsan  v.  Henderson,  15 
How.  90. 

Where  a  cause,  in  the  superior  court,  has 
been  properly  placed  on  the  calendar  for  a 
short  cause  day,  and  is  not  reached  for  trial 
on  that  day,  or  is  moved  off  without  any  day 
being  assigned,  and  does  not  appear  on  the 
calendar  S>r  the  next  short  cause  day,  either 
party  may,  at  the  opening  of  the  court  on 
that  day,  move  the  court  to  place  the  cause 
on  the  calendar,  and  when  the  cause  is  reached 
for  trial,  take  the  default  of  the  other  party  if 
he  fail  to  appear.  The  same  course  may  be 
pursued  where  the  court  sets  down  a  short 
cause  for  a  particular  short  cause  day,  and 
the  same  does  not  appear  on  the  calendar  for 
that  day.  Barton  t.  McKifOey,  38  How.  283. 

n.  Rights  of  defendant  on  inquest. 

The  defendant  has  a  ri{[^ht  to  appear  on  mquest 
and  object  to  the  plamtiff's  evidence,  except 
to  the  judge's  ruling,  and  cross-examine  the 
plaintiff's  witnesses;  but  he  cannot  prove  a 
defense  by  them,  or  examine  them  on  his  own 
behalf.  Green  ads.  WUUSy  1  Wend.  78 ;  HarU 
nese  v.  Boydy  5  id.  563.  If  the  plaintiff  fails  to 
make  out  his  case  he  may  be  nonsuited.  lb. 

0.  Counterclaim. — Where  the  defend- 
ant puts  in  a  counterclaim  which  is  not 
denied,  and  the  defendant  takes  an  inquest, 
the  defendant's  counterclaim  must  be  allowed. 
Potter  V.  Smithy  9  How.  262. 

p-  Issues  of  fact.~Wherc  the  defendant 
fails  to  appear,  issues  of  fact  only,  which  have 
been  noticed  for  trial  anch  placed  upon  the 
calendar,  when  reached  in  their  order,  must 
be  tried  by  the  court  and  jury,  unless  the 
plaintiff  elects  to  treat  the  uiilure  of  the  de- 
fendant to  appear,  as  a  waiver  by  him  of  a 
trial  by  jury,  m  which  case  the  issues  may  be 
tried  by  the  court ;  but  the  plaintiff  cannot  in 
such  a  case,  have  the  damages  assessed  by  a 
sheriff's  jury.  Giherton  v.  FleischeU  5  Duer, 
652 ;  Dolan  v.  Petty,  4  Sandf.  673.  See,  also, 
upon  the  question  of  waiver,  Hendricks  v. 
Carpenter,  1  Abb.  N.  S.  213 ;  S.  C.  2  Rob. 
625 ;  S.  G.  Aff 'd,  4  id.  665. 

q.  Allegations  denied  must  be 

proved. — Although  the  defendant  fails  to 
appear  on  the  trial,  it  is  nevertheless  incum- 
bent upon  the  plaintiff  to  prove  all  material 
allegations  of  the  complunt  which  ane  denied 
by  the  answer,  to  entitle  him  to  judgment. 
Patten  v.  HazeweU,  34  Barb.  421. 

r.  Waiving  inquest.— A  party  having 
regularly  taken  an  mquest  is  not  bound  to 
waive  it,  but  may  put  the  adverse  party  to 
his  motion.  Smith  v.  Howard,  12  Wend.  128. 

«.  Opening  inquest.— Setting  aside  in- 
quest is  discretionary  with  the  court ;  but  an 
inquest  should  not  be  set  aside  unless  the 


court  is  satisfied  that  the  defendant  has  evi- 
dence which  would  materially  reduce  the 
amount  of  the  recovery.  Leighton  v.  Wood, 
17  Abb.  177.  An  application  to  set  aside  an 
order  denying  a  postponement  may  be  made 
before  another  judge,  and  the  judgment  may 
be  vacated.  Ramsey  v.  Erie  Bailioay  Com- 
pany, 9  Abb.  N.  S.  243.  The  court  will 
not  open  an  inquest  on  the  ground  that 
the  counsel  was  engaged  before  a  referee  or 
another  court,  and  a  material  witness  was 
absent.  Ward  v.  Ruckman,  23  How.  330 ;  S. 
C.  Aff'd,  32  How.  616  (n.);  Morris  v.  Sla- 
tery,  6  Abb.  74.  Or  where  it  appears  that  the 
answer  was  insufScient  or  frivolous.  Hunt  v. 
Mails,  1  Code  R.  118.  Or  where  the  only 
defense  was  usury.  Morris  v.  Slatery,  6  Abb. 
74 ;  Farish  v.  Corlies,  1  Daly,  274.  Or  because 
the  action  was  improperly  brought  in  the  name 
of  the  husband  and  wife,  or  for  a  variance  be- 
tween the  complaint  and  iudginent,  and  the 
Eroof,  or  because  an  amendment  was  allowed 
y  which  the  amount  of  the  plaintiff's  re- 
covery was  increased.  Burger  v.  Baker,  4 
Abb.  11. 

As  a  condition  to  opening  an  inquest  in  a 
case  where  the  statute  of  limitations  had  been 
interposed  as  a  defense,  the  defendant  was 
required  to  withdraw  the  plea.  Fox  v.  Baker, 
2  Wend.  244. 

A  motion  to  open  an  inauest  will  not  be 
entertained,  after  a  lapse  of  two  years  from 
the  entry  of  judgment  and  notice  thereof  to 
the  defendant,  where  the  parties  have  resided 
within  the  jurisdiction  of  the  court.  Hendricks 
V.  Carpenter,  1  Abb.  N.  S.  213;  S.  0.  2  Rob. 
625  ;  S.  C.  Aff'd,  4  id.  665. 

Where  a  married  woman,  who  obtained  the 
credit  by  representing  herself  to  be  a  widow,  - 
is  sued  as  a  feme  sole,  and  allows  judgment 
by  default,  the  court  will  not  open  the  judg- 
ment on  motion,  but  leave  her  to  an  appeal. 
Genet  v.  Dusenbury,  2  Duer,  679;  S.  G.  11 
N.  Y.  Leg.  Obs.  355. 

After  a  default  has  been  r^ularly  taken 
against  a  defendant,  it  will-  not  be  opened  upon 
a  mere  general  affidavit  of  merits.  The  na- 
ture of  the  defense  must  be  disclosed,  so- that 
the  court  may  judge  whether  it  is  meritorious. 
McGaffigan  v.  Jenkiiw,  1  Barb.  31 ;  Ferussae 
V.  Thorn,  id.  42. 

t  Not  appealable.— An  order  granting 
or  denying  a  motion  to  open  an  inquest  is  not 
reviewable  by  the  general  term  on  appeal. 
Farish  v.  Corlies,  1  Dalv,  274.  MUlard  v. 
Van  Bamty  17  Abb.  319  (n.)  Whitaker  v. 
Desfosse,  7  Bosw.  678.  See,  also,  Leighton  v. 
Wood,  17  Abb.  177. 

u.  Readiness  fo~  trial.— In  order  to 

bring  a  cause  regularly  to  trial,  it  must  be  in 
such  a  situation  that  Sk  fined  judgment  can  be 
rendered  between  aU  the  parties,  Morris  v. 
Crawford,  16  Abb.  124. 

In  an  action  at  issue  as  to  all  of  several 
defendants,  no  one  of  them  can  give  notice  of 
trial,  and  take  judgment  against  the  plaintiff 
by  default  on  his  failure  to  appear.  The 
cause  must  be  ready  for  trial  as  to  all  the  par 
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ties  to  the  action,  and  mast  hare  heon  noticed 
for  trial  by  all  the  defendants  who  have  a 
right  to  appear  on  the  trial  and  move  for  judg- 
ment against  the  plaintiff.  Ward  v.  Dewey,  12 
How.  193 ;  Tractf  ▼.  New  York  Steam  Faucet 
Manufacturing  Co.  1  £.  D.  Smith,  349; 
Bumham  y,  De  Bevorse,  8  How.  159 ;  Powell 
V.  Finch,  6  Duer,  666. 

V.  Separate  trial-— appearance  apd 

defense,. — One  of  two  defendants,  appearing 
by  separate  attorney,  and  having  a  separate 
and  different  defense,  may  bring  the  cause  to 
trial  as  to  himself,  and  may  take  a  judgment 
of  dismissal  by  default  against  the  plaintiff, 
in  case  he  does  not  attend.  Crumee  ▼.  Hoxie, 
29  Barb.  547. 

The  power  of  the  court  to  allow  a  separate 
trial  is  limited  by  §  274.  2  TiU.  k  Shear.  Pf. 
429 ;  1  Van  Sant.  £q.  Pr.  466.  See  Goodyear 
T.  Brooks,  4  Rob.  682-8 ;  Morris  ▼.  Crawford, 
16  Abb.  124 ;  Qumee  v.  Hoxie,  29  Barb.  548 ; 
Ward  V.  Dewey,  12  How.  196. 

w:  Trial  by  piece-meal.— A  trial  by 

the  court  without  a  jury  cannot  properly  be 
had  before  several  judges  in  succession,  so  as, 
after  having  been  decided  in  part  by  one,  to  be 
taken  up  at  a  subsequent  term  and  completed 
by  another  justice.  Belmont  y,  Fonvert,  3  Rob. 
693 ;  S.  C.  Aff'd,  id.  698. 

a.  Qualification  of  jurors— fees.— A 

person  must  be  a  freeholder  or  assessed  upon 
personal  estate  in  order  to  be  qualified  to  act  as 
a  juror.  Valton  v.  National  Loan  Fund  As- 
surance Society,  17  Abb.  268 ;  S.  C.  RevM,  1 
Keyes,  21. 

The  provisions  in  Laws  of  1870,  ch.  539, 
relate  to  the  fees  t>f  jurors  in  the  city  and 
county  of  New  York ;  and,  after  providing  that 
the  sum  of  two  dollars  per  day  be  paid  for  attend- 
ance on  the  court  of  general  sessions  and  the 
court  of  oyer  and  terminer,  provide  further  that 
"in  other  courts  of  record,  each  iuror  shall 
receive  for  each  case  in  which  he  shall  be  im- 
paneled, one  dollar  if  the  case  be  tried,  and 
fifty  cents  if  detiault  be  made,  such  fee  to  be 
paid  by  the  clerk  of  the  court,  and  to  be  col- 
lacted  by  him  \  fifty  cents  before  the  case  is 
placed  on  the  calendar,  and  if  there  be  a  trial, 
fifty  cents  before  the  verdict  shall  be  entered. 
See  2  Albany  Law  Journal,  209. 

y.  Challenge  for  filVOr.— A  juror  chal- 
lenged for  favor  should  be  rejected,  unless  the 
triers  find  that  he  stands  impartial  and  indif- 
ferent. Smith  V.  Floyd,  18  Barb.  622.  See, 
also,  Maretzek  v.  Cauldwell,  2  Abb.  N.  S.  407 ; 
S.  0.  5  Rob.  660, 

z.  Rejection  of  evidence  by  the 

judge  as  trier. — The  i-ejection,  as  immate- 
rial, of  evidence  offered  in  support  of  a  chal- 
lenge, by  a  judge  who  acts  as  trier,  cannot  be 
reviewed.  Costigan  v.  Cuyler,  21  N.  Y.  (7 
Smith),  134. 

aa.  IrregUiarityin  drawing.— Any  ir- 
regularity in  the  drawing  of  jurors  which  does 
not  affect  the  composition  of  the  jury,  is  not 
good  cause  of  challenge  to  the  array.  Friery 
V.  People,  64  Barb.  319 ;  S.  C.  Aff 'd,  2  Keyes, 
424. 


hb.  Waiver. — ^Where,  after  the  prisoner 
has  challenged  a  iuror  for  principal  cause  and 
the  challenge  has  been  overruled,  he  then  chal- 
lenges him  peremptorilpr,  he  thereby  waives 
the  challenge  for  princi|xal  cause.  Friery  v 
PeopU,  54  Barb.  319 ;  S.  0.  Aff 'd,  2  Keyes, 
424. 

Where  parties  proceed  to  trial  before  a  jury 
without  objection  to  the  manner  in  which  the 
jury  was  summoned  or  impaneled,  it  is  too 
late  of  verdict  to  raise  such  objection.  Day- 
harsh  V.  Enos,  6  N.  Y.  (1  Seld.),  631 ;  Mayor, 
etc.  of  New  York  ▼.  Mason,  1  Abb.  344, 352; 
S.  C.  4  £.  D.  Smith,  142 ;  Hardenburgh  v. 
Crary,  16  How.  307. 

cc.  Struck  jnry. — The  court  will  not 

order  a  struck  jury  in  an  action  on  a  policy 
of  marine  insurance,  where  the  allegation  that 
the  grounds  of  defense  are  intricate  and  diffi- 
cult is  only  sustained  by  showing  that  the  de- 
fense turns  on  the  unseaworthiness  of  the  ves- 
sel at  the  time  she  sailed,  and  on  the  additional 
fact  that  the  master  was  chargeable  with  a 
want  of  competency  and  seamanship  in  not 
making  a  near  port  of  distresJ  at  the  time  when 
the  water  is  alleged  to  have  been  gaining  upon 
and  disabling  his  vessel,  which  he  might  and 
ought  to  have  done  in  season*  to  prevent  her 
loss.  WcUsh  Y.  Sun  Mutual  Insurance  Co.  17 
Abb.  356;  S.  G.  2  Rob.  646. 

Cases  in  which  struck  juries  have  been 
allowed  reviewed.  lb. 

In  New  York  city  a  special  jury  will  not  be 
ordered.  Nesmith  v.  Atlantic  Insurance  Co. 
8  Abb.  423.  See  Laws  of  1867,  ch.  530,  pro- 
viding for  struck  juries  in  the  cities  of  New 
York  and  Buffalo. 

dd.  When  plaintiff  may  begin.  — 

Whenever  the  plaintiff  has  any  thing  to  prove, 
on  the  question  of  damages  or  otherwise,  he 
has  the  right  to  begin.  Huntington  v.  Conkey, 
33  Barb.  218;  Hecker  v.  Hopkins,  16  Abb. 
301  (n.);  IMl^hn  v.  Greeley,  13  Abb.  41; 
Hollister  v.  Bender,  1  Hill,  160 ;  Fry  v.  Ben- 
neU,  28  N.  Y.  (I  Tiff.),  324;  Lexington  Fire, 
Life,  and  Marine  Insurance  Co.  v.  Paver,  16 
Ohio,  324;  JRichards  v.  Nixon,  20  Penn.  St. 
19;  Thurston  v.  Kennett,  2  Foster,  (N.  H.) 
161;  WoUer  y.  Morgan,  18  B.  Monr.  136; 
Jackson  V.  Pittsford,  8  Blackf.  194 ;  Latham 
V.  Selkirk,  11  Texas,  314;  Davis  v.  Brigham, 
29  Maine,  391 ;  Goss  v.  Turner,  21  Vt.  437 ; 
Leete  v.  Gresham  Insurance  Co,  7  £ng.  Law 
and  £q.  R.  678 ;  Sutton  y.  Sadler,  3  G.  B. 
N.  S.  87 ;  Amos  v.  Hughes,  1  Moo.  and  R. 
464;  Carter  v.  Jones,  6  0.  &  P.  64. 

ee.  When  defendant  may  begin.  — 

When  the  issue  to  be  tried  arises  upon  affirm 
ative  matter  of  defense  set  up  in  the  defend- 
ant's answer,  he  has  the  right  to  begin  on  the 
trial.  Ayraulty.  Chamberlin,  33  Barb.  229; 
Hoxie  V.  Greene,  37  How.  97;  Seudder  v. 
Gori,  18  Abb.  223 ;  ElweU  v.  Chamberlin,  31 
N.  Y.  (4  Tiff.),  611;  Caskey  v.  Lewis,  15  B. 
Monr.  (Ky .),  27  ;  ChurchilW.  Sogers,  Hardin 
(Ky.),  182;  Hodges  v.  Holder,  3  Camp.  366; 
Reeve  v.  UnderhiU,  6  C.  &  P.  773 ;  Warner 
V.  Haines,  id.  666;  BurriU  v.  NiehohoHy  1 
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Moo.  &  R.  304;  S.  0.  6  Car.  k  P.  202,  386; 
Vanot  T.  Vanee,  2  Mete.  (Ky.)i  ^^l- 
ff.  Matter  of  discretion.— /i^  seema, 

thftt  the  question  m  to  which  partj  shall  open 
and  close  the  case  is  a  matter  of  practice,  to 
be  regulated  by  the  discretion  of  the  judge, 
whose  decision  upon  it  is  not  a  subject  of 
exertion.  Fry  y.  Bennett,  28  N.  Y.  (1  Tiff.), 
324;  Aff'g  S.  C.  9  Abb.  45 ;  3  Bosw.  202. 

gg.  Addressing  the  jury.— Whether 

counsel  shall  be  permitted  to  address  the  jury 
is  a  matter  resting  in  the  sound  discretion  of 
the  court.  People  ▼.  Coo*,  8  N.  Y.  (4  Seld.), 
77.  The  court  will  restrain  the  remarks  of 
counsel  to  the  issues.  Mitchell  t.  Borden,  8 
Wend.  570 ;  BuUock  ▼.  Stnith,  15  Ga.  395 ; 
MUchum  T.  State,  II  Qa.  615;  .FV^  t.  Ben- 
nett, 3  Bosw.  202;  S.  C.  9  Abb.  45;  S.  0. 
Atf' d,  28  N.  Y-  (1  Tiff.),  324. 

hh.  Opening  the  case.— Each  party 
should  be  confined  to  a  legitimate  and  proper 
opening  of  his  awn  caae,  Ayrault  y.  Chamber- 
lain, 33  Barb.  229 ;  S.  G.  Aff'd,  31  N.  Y.  (4 
Tiff.),  614.  Evidence  cannot  be  excluded  be- 
cause it  is  not  embraced  within  the  opening. 
Nearina  y.  BeU,  5  Hill,  291.  Or  a  defense 
rejected  merely  on  the  opening  of  counsel. 
Sawyer  ▼.  Chambers,  43  Barb.  622 ;  S.  G.  44 
id.  4^.  Or  a  complaint  be  dismissed  solely  on 
the  ground  that  counsel  in  his  opening  has 
not  stated  facts  sufficient  to  constitute  a  cause 
of  action.  Stewart  ▼.  Hamilton,  3  Rob.  672 ; 
S.  G.  18  Abb.  298 ;  28  How.  265. 

u.  Objection  to  pleadings.-— But  two 

objections  can  be  raised  to  the  complaint  at 
the  trial,  viz. :  that  it  does  not  state  facts 
constituting  a  cause  of  action,  and  that  the 
court  has  not  jurisdiction.  Winterson  ▼. 
Eighth  Avenue  BaUroad  Co.  2  Hilt.  389 ; 
Luddington  v.  Taft,  10  Barb.  447.  See 
Kelly  r.  KeUy,  3  Barb.  419. 

jb'.  —  when  to  be  raised.— Objections  to 

the  pleadings  or  proof  must  be  taken  on  the 
trial  or  hearing  to  be  entitled  to  review  on  ap- 
peal. Bosebrooks  ▼.  Dinsmore,  36  How.  138  ; 
S.  G.  1  Trans.  App.  265;  5  Abb.  N.  S.  59. 
If  the  defect  is  capable  of  being  obviated. 
Brookman  v.  HamU,  54  Barb.  209.  See,  also, 
FiUo  ▼.  Jones,  4  Keyes,  328;  Sawyer  v. 
Chambers,  43  Barb.  622  ;  S.  0.  44  id.  42. 

The  practice  of  a  defendant's  waiting  until 
the  plaintiff  has  closed  the  evidence  in  his 
case,  without  objecting  to  the  sufficiency  of 
the  complaint,  and  then  doing  so,  disapproved. 
lf^erv.i'%e/,7Rob.l22;  S.G.34Uow.434. 

kk.  —  striking  out. — All  objections  to  the 
pleadings  should  Ee  decided  before  the  circuit. 
A  judge  has  no  power  to  strike  out  pleadings 
on  the  trial.  Smith  v.  Countryman,  30  N.  Y. 
(3  Tiff.),  655. 


U,  ^  disregarding  counterclaim.-- 

The  court  may  disregard  matter  set  up  as  a 
counterclaim  to  which  there  is  no  demurrer 
or  reply,  and  which  in  effect  does  not  consti- 
tute a  counterclaim.  Van  Valen  v.  Lapham, 
13  How.  240 ;  S.  G.  Aff'd,  5  Duer,  689. 

mm.  —  election. — It  seems  that  where  the 
complaint  asks  both  legal  and  equitable  re- 
lief, the  defendant  may  require  the  plaintiff  to 
elect  upon  which  he  will  rely.  Pennsylvania 
Coed  Co.  V.  Delaware  and  Httdson  Canal  Co, 
1  Keyes,  72. 

A  motion  to  compel  the  defendant  to  elect 
upon  which  of  several  defenses  he  will  rely, 
is  addressed  to  the  discretion  of  the  court, 
and  its  decision  not  reviewable    on  appeal 
Kerr  v.  Hays,  35  N.  Y.  (8  Tiff.)  331. 

A  general  objection,  at  the  trial,  that  the 
answer  does  not  sufficiently  set  out  the  facts 
constituting  the  several  defenses,  or  either  of 
them,  is  not  available.  lb. 

nn.  Postponement* — A  motion  for  ad 
journment  must  be   based    upon    affidavit. 
Brooklyn  OU  Works  v.  Brown,  38  How.  451 ; 
S.  G.  7  Abb.  N.  S.  382. 

00.  —  discretionary. — The  refusal  of  an 
adjournment  is  not  the  subject  of  exception, 
but  may  be  reviewed  on  motion  for  a  new 
trial.  Brooklyn  Oil  Works  v.  Brown,  38 
How.  451 ;  S.  G.  7  Abb.  N.  S.  382  Miller  v. 
Porter,  17  How.  526.  Or  on  appeal  when 
the  trial  was  by  the  court.  Howard  v.  Free^ 
man,  7  Rob.  25 ;  S.  G.  3  Abb.  N.  S.  292. 
But  where  the  trial  does  not  proceed,  the  or- 
der denying  a  motion  to  postpone  is  not  re- 
viewable. Howard  v.  Freeman,  6  Rob.  511. 

pp.  —  pending  trial.— An  order  of  a 

judge  that  the  cause  stand  over  to  a  future 
day,  to  enable  a  party  to  introduce  additional 
testimony,  is  not  reviewable  by  an  appeal 
from  such  order.  Phelps  v.  Ward,  iO  Bosw. 
617. 

qq-  —  tendering  costs.— Where,  upon  a 
cause  being  reached  at  circuit  and  moved  by 
the  defendants,  the  plaintiff  applied  for  a 
postponement,  which  was  denied  an  he  then 
gave  notice  of  a  discontinuance  and  tendered 
the  costs,  and  ten  days  afterward,  during  he 
same  circuit,  the  judg  ordered  the  complaint 
dismissed  with  costs  and  an  extra  allowance, 
held,  that  the  judge  have  power  to  make  the 
order.  Moffatt  v.  Ford,  14  Barb.  577. 

Where  the  defendant  has  been  offered  his 
costs  of  the  circuit,  and  it  does  not  appear 
that  they  have  ever  been  made  out  or  adjusted 
in  any  way,  or  he  prepared  to  receive  them, 
he  is  not  entitled  to  a  dismissal  of  thj  com- 
plaint for  not  bringing  the  cause  to  trial  at  the 
circuit.  Hawley  v.  Seymour,  8  How.  96. 


Examination  of  Witnesses. 
a.  Leading  questions. — It  is  within  the 

discretion  of  the  judge,  on  the  trial  of  a  cause, 
to  permit  leading  questions  to  be  put  to  a  wit- 
ness. Cheeney  v.  Arnold,  18  Barb.  434 ;  Budr 
long  V.  Van  Nostrand,  24  id.  25 ;  Vrooman  ▼. 


Griffiths,  1  Keyes,  53.  And,  also,  to  determine 
whether  a  question  is  objectionable  as  lead- 
ing. Walker  t.  Dunspaugh,  20  N.  Y.  (6 
Smith),  170. 
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h.  Recalling  witnesses  —  limiting 

the  number. — ^The  admission  of  evidence 
after  the  testimony  has  been  closed,  ig  a  mat- 
ter of  discretion  with  the  court.  Williams  v. 
Hayes,  20  N.  Y.  (6  Smith),  58;  Chaned  v. 
Barclay,  1  £.  D.  Smith,  384;  Sheldon  t. 
Wood,  2  BosfT.  267,  285;  S.  C.  Aff'd,  24  N. 
T.  (10  Smith),  607^  sub  nam.  Byxbie  y. 
Wood.  As  well  as  limiting  the  number  of 
witnesses,  and  determining  whether  or  not  a 
witness  should  be  recalled.  Treadwell  v.  Steb- 
bins,  6  Bosw.  538 ;  Anthony  y.  Smith,  4  id. 
503 ;  Burger  y.  White,  2  id.  92.  See,  also, 
Leieis  y.  Ryder,  13  Abb.  1 ;  Stcusy  v.  Qra- 
ham,  3  Duer,  444 ;  Pearson  y.  Fiake,  2 
Uilt.  146;  Meahim  y.  Anderson,  11  Barb. 
2L6 ;  Dunckle  y.  Kocker,  id.  387 ;  WiUiams  y. 
Hayes,  20  N.  Y.  (&  Smith),  58 ;  Keller  v. 
Delavan,  4  Barb.  dl7 ;  Green  y.  Brown,  3 
id.  120.  And  whether  or  not  the  plaintiff 
shall  be  permitted  to  reopen  the  case  after  the 
defendant  has  rested.  Henry  y.  Lowell,  16 
id .  268.  And  limiting  the  number  of  witnesses 
to  anj  point.  Anthony  y.  Smith,  4  Bosw. 
503 ;  Ward  y.  Washington  Insurance  Co.  6 
id.  229.  This  discretion  is  reviewable  on  a 
motion  for  a  new  trial,  but  not  on  a  bill  of 
exceptions.  Nolton  v.  Moses,  3  Barb.  31. 

c.  Cross-ezamination.  —  A  court  has 

the  power  to  restrain  the  abuse  of  the  right  of 
cross-examination,  and  to  prevent  a  vexatious 
or  improper  delay  in  the  progress  of  a  trial. 
Feck  v.  Richmond,  2  £.  D.  Smith,  380. 

If  the  opposite  party  desires  to  cross-exam- 
ine a  witness,  he  should  do  so  while  the  wit- 
ness is  on  the  stand,  unless  the  court,  for  som^ 
good  reason,  allows  him  the  privilege  of  doing 
so  at  a  subsequent  stage  of  the  trial.  Sheffield 
y.  Rochester  and  Syracuse  Railroad  Co,  21 
Barb.  339. 

The  right  of  counsel,  cross-examining  a 
witness,  to  inquire  into  collateral  facts  for 
the  purpose  of  discrediting  the  witness,  is  in 
the  discretion  of  the  court,  and  the  decision 
of  the  judge  at  circuit  is  conclusive,  except  in 
a  clear  case  of  abuse  of  discretion.  AUen  v. 
Bodifie,  6  Barb.  383.  See  Graham  v.  Chrystal, 
2  Keyes,  21 ;  S.  C.  37  How.  279. 

A  judge  at  the  trial  may  permit  a  party  ex- 
amined as  a  witness,  on  his  cross-examination, 
with  a  view  of  discrediting  him,  to  be  asked 
if  he  has  not  sworn  falsely  in  a  particular 
suit,  or  on  some  specified  occasion,  for  that 
would  be  an  act  of  himself,  which,  if  he 
admitted,  he  might  possibly  explain,  but  he 
has  not  discretion  to  permit  the  question, 
whether  other  persons  have  not  accused  him 
of  swearing  falsely.  Hannah  v.  McKeUip,  49 
Barb.  342. 

A  witness,  for  the  purpose  of  affecting  his 
credit,  may,  on  his  cross-examination,  be  in- 
terrogated as  to  his  religious  belief,  to  show 
that  he  does  not  believe  in  the  existence  of  a 
God  who  will  punish  false  swearing.  Stanbro 
y.  Hopkins,  28  Barb.  265. 

d.  Party  may  be  required  to 
state  nature  and  materiality  of  tes- 
timony.— ^A  party  putting  a  witness  upon 


the  stand  may  be  called  upon  by  his  adver- 
sary to  state  what  be  proposes  to  prove  by 
htm,  and  must  do  so.  Real  v.  Finch,  11  N.  X. 
(1  Kern.),  128;  S.  G.  9  How.  385,  aub  ^m. 
Bedles  y.  Finch.  Where  a  conyersatioo  Ne- 
tween  persons  is  offered  in  evidence,  it  is  the 
duty  of  the  party  offering  it  to  disclose  how 
it  may  be  material.  First  Baptist  Church  in 
Brooklyn  v.  Brooklyn  Fire  Insurcmce  Co.  23 
How.  448 ;  S.  0.  Aff'd,  28  N.  Y.  (1  Tiff.),  153. 

e.  Proof  to  be  put  in  before  rest* 

ing. — ^The  general  rule  in  litigated  cases  is, 
for  each  party  to  put  in  all  hid  evidence  before 
resting,  and  afterwards  be.  confined  to  evidence 
in  reply.  Seeley  v.  Chittenden,  4  How.  265 ; 
Ayrault  v.  Chamberlin,  33  Barb.  234. 

/  Order  of  proofl — The  order  of  proof 
on  a  trial  is  in  the  discretion  of  the  judge,  and 
his  decision  is  not  reviewable.  Bedell  v.  Pow- 
ell, 13  Barb.  183 ;  Seeley  y.  Chittenden,  4  How. 
265. 

g»  Voir  dire. — ^It  is  entirely  discretion- 
ary with  the  court,  on  the  trial  of  a  cause, 
whether  a  witness  shall  be  put  upon  his  own 
voir  dire,  or  the  oath  in  chief  be  administered. 
Seeley  v.  EngeU,  17  Barb.  530. 

h.  Protecting  witness.  —  The   court 

in  which  a  cause  is  tried,  in  the  exercise  of  its 
discretion,  may  exclude  disparaging  questions 
not  relevant  to  the  issue,  on  the  cross-exam- 
ination of  a  witness,  though  put  for  the  avowed 
purpose  of  impairing  his  general  credit,  on  tlie 
objection  of  the  party,  without  the  witness 
claiming  his  privilege.  Third  Great  Western 
Twmpdce  Co,  v.  Loomis,  32  N.  Y.  (5  Tiff.),  127 ; 
Varona  v.  Socarras,  8  Abb.  302.  On  ques- 
tions of  this  nature,  the  decision  of  the  orig- 
inal tribunal  is  not  subject  to  review,  except 
in  cases  of  manifest  abuse  or  injustice.  lb. 

«.  Objections  and  exceptions.— 

Counsel  may  be  required  to  state  the  grounds 
of  his  objection  to  a  question  put  to  a  witness. 
Harris  v.  Panama  Railroad  Co.  5  Bosw.  312 ; 
Elwood  v.  Detfendorf,  5  Barb.  398^.  And 
such  objection,  where  no  grounds  are  stated, 
cannot  be  taken  advantage  of  on  appeal.  Shaw 
•y.  Smith,  3  Keyes,  316;  S.  G.  5  Abb.  N.  S. 
129 ;  1  Trans  App.  238. 

The  exception  to  testimony,  in  order  to  be 
available,  must  point  out  specifically  the  par- 
ticular portion  deemed  objectionable.  W^son 
y.  New  York  Central  Railroad  Co.  2  Trans. 
App.  298;  S.  G.  3  Reyes,  381.  Unless  the 
.  grounds  are  apparent  without  such  statement, 
or  are  such  that,  if  stated,  they  could  not  be 
obviated.  FiUo  v.  Jones,  4  Keyes,  328 ;  Saw- 
yer y.  Chambers,  43  Barb.  622 ;  S.  G.  44  id. 
42 ;  Brookman  v.  HamiU,  54  Barb.  209. 

An  objection  to  the  admissibility  of  evidence 
so  broad  in  its  terms  that,  if  sustained,  it 
would  exclude  admissible  testimony,  is  not 
available  on  review.  Wilson  v.  New  York 
Central  Railroad  Co.  2  Trans.  App.  298 ;  S. 
G.  3  Keyes,  381. 

Objections  to  the  competency  of  individual 
answers  given  by  a  witness  cannot  be  raised 
under  a  general  objection  to  his  competency. 
Anonynous,  3  Abb.  102. 
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Aa  exception  to  a  aaeetkm  put  to  a  wit- 
ness must  be  taken  before  the  question  is 
answered,  and  not  afterwards.  Chtetebraugh 
T.  Toffhr,  12  Abb.  227. 

Where  improper  eyidenoe  is  reoeiyed,  under 
objection,  the  error  is  not  cured  hy  subse- 
quently striking  it  out,  and  directing  the  jury 
to  disregard  i^  if  the  yerdiot  cannot  be  sup- 
ported without  it.  MandewUe  y.  Guemaey, 
51  Barb.  99. 

The  refusal  of  the  Court  to  permit  a  wit- 
ness to  answer  a  question  put  to  him  is  not 
error,  unless  it  appear  that  the  answer  might 
be  material  to  the  question  at  issue*  Pratt  y. 
Strang,  3  Ke^es,  53. 

Where  testimony  is  offered  which  is  rele- 
yant  as  to  one  of  two  defendants,  but  irrele- 
yant  as  to  the  other,  it  must  be  objected  to  by 
the  latter  on  that  ground,  and  not  by  both. 
Bkick  y.  Faster,  28  Barb.  387;  S.  0.  7  Abb. 
406. 

Where  eyidenoe  offered  in  defense  is  ex- 
cluded on  the  ground  that  it  is  not  warranted 
by  the  pleadings,  the  party  should  ofier  it 
again  in  mitieation  of  damages,  if  he  desires 
to  ayail  himself  of  it  for  that  purpose.  Travis 
y.  Barger,  24  Barb.  614. 

The  reception  of  incompetent  testimony, 
duly  olnected  and  excepted  to,  is  ground  for 
reyersal,  unless  it  is  obyious  that  it  could  not 
possibly  haye  iniured  the  opposite  party.  WU- 
son  y.  WUsany  4  Keyes,  413. 

If  an  offer  of  eyidence  contains  any  matter 
not  admissible,  the  whole  may  be  rejected. 
Hosley  y.  Black,  26  How.  97;  S.  0.  28  N.  Y. 
(1  Tiff.),  438 ;  Harger  y.  Edmonds,  4  Barb. 
256. 

J.  Credibilityof  witness.— Whether  a 

witness  is  credible  or  not,  is  solely  a  question 
for  the  consideration  of  the  jury.  Merritt  y. 
Lyon,  3  Barb.  110.  The  jury  must  determine 
the  creditnlitg  of  a  witness  at  the  time  ?^e  tes- 
tifies. People  y.  Haynes,  38  How.  369. 

The  credibility  of  a  witness  cannot  be  im- 
peached by  proof  of  any  single  act  of  bad  con- 
duct. Varona  r,  Soearras,  8  Abb.  302. 

An  accomplice  is  a  competent  witness  to 
testifjr  in  a  criminal  case ;  such  fact  affects  his 
credibility  only.  People  y.  Haynes,  38  How. 
369. 

A  witness  whose  credibility  is  impeached  is 
still  competent ;  the  jury  may  disregard  his 
testimony,  but  are  not  bound  to  do  so.  Lee  y. 
Chadsey,  2  Keyes,  543 ;  S.  C.  3  Keyes,  225. 

It  is  no  error  not  to  gtye  credit  to  the  testi- 
mony of  a  witness  upon  a  point  where  his 
testimony  stands  uncontradicted,  when  he  has 


testified  in  direct  conflict -with  other  witnesseB 
and  the  finding  of  the  court  upon  the  princi- 
pal questions-of  fact  in  the  case.  TamUnsan  y. 
Miller,  3  Trans.  App.  250 ;  S.  C.  3  Keyes,  517. 
It  is  in  the  discretion  of  a  judge  or  referee 
to  determine  when  testimony  respecting  the 
character  of  witnesses  shall  cease,  when  it 
may  be  resumed,  and,  under  some.circumstan 
ces,  which  party  shall  close  the  examination, 
and  the  court  will  not  interfere  with  the 
exercise  of  such  discretion  unless  it  has  been 
abused.  Spear  y.  Myers,  6  Barb.  445. 

k.  Withdrawing  and  striking  out 

evidenoe. — ^After  a  party  has  introduced 
eyidence  before  a  jur^,  on  the  trial  of  a  cause, 
he  cannot  withdraw  it^  on  finding  that  it  does 
not  answer  his  purpose.  Decker  y.  Bryant,  7 
Barb.  182. 

The  iudge  at  drcuit  has  no  power  to  strike 
out  eyidence  bearing  upon  the  issues  after  it 
has  been  duly  taken  without  objection,  or  ex- 
clude it  from  the  consideration  of  the  jury. 
Hall  y.  Earnest,  36  Barb.  585. 

Where  a  witness  testifies  to  hcis,  not  with- 
in his  knowledge,  his  testimony  cannot  be 
stricken  out ;  the  only  remedy  is  to  show  his 
want  of  knowledge  by  cross-examination. 
Bushmore  y.  HaU,  12  Abb.  421. 

I.  Impeaohing    own  witness.^ A 

party  cannot  impeach  his  own  witness  directlr 
or  indirectly ;  but  if  surprised  by  his  testi- 
mony, he  may  show  by  other  witnesses  that 
the  nets  are  otherwise.  Hwnt  y.  Fish,  4  Barb. 
324. 

«i.  Contradicting  testimony.— 

Where  a  witness  ^yes  testimony  upon  the 
plaintiff's  examination,  and  in  reference  to  a 
matter  about  which  no  inquiry  has  been  made 
by  the  defendant,  the  plaintiff  cannot  be  al- 
lowed to  call  witnesses  to  contradict  him. 
First  Baptist  Church  in  Brooklyn  y.  Brooklyn 
Fire  Insurance  Co,  23  How.  448 ;  S.  G.  Aff  M, 
28  N.  Y.  (1  Tiff.),  153. 

n.  Juror  a  witnesa— -A  person  may- 
be examined  as  a  witness  m  a  cause  on  which 
he  is  sitting  ss  a  juror.  Manley  y.  Shaw,  1 
Car.  ^  M.  361. 

0.  Husband  and  wife.— Where  hus- 
band and  wifB  are  parties  to  an  action  they  are 
competent  witnesses  in  behalf  of  other  parties 
or  of  themselyes ;  and  when  they  are  exam- 
ined they  are  subject  to  the  same  rules  as 
other  persons,  except  with  regard  to  commu- 
nications, inter  se,  Wehrkamp  y.  Willett,  1 
Keyes,  250.  But  see  Hicks  y.  Bradner,  5 
Trans.  App.  239 ;  S.  C.  35  How.  118. 


NoNSurr. 


o.  May  be  ordered,  when.— A  de- 
fendant may  moye  for  a  nonsuit  when  the 
plaintiff  rests,  or  he  may  giye  testimony  and 
rest,  and  then  moye  for  a  nonsuit ;  or  he  may 
move  upon  the  whole  eyidence  after  both  par- 
ties haye  rested.  Ernst  y.  Hudson  Biver 
BaUraad  Co,  24  How.  97.  See,  also,  TFtn- 
field  y.  Patter,  id.  446. 

58- 


h.  Must  specify  grounds. —A  de- 
fendant moying  for  a  nonsuit  must  bring  to 
the  notice  of  the  judge  the  special  grounds 
claimed  as  justify  ins  it.  Castle  r,  Duryea,  32 
Barb.  480;  S.  C.  Aff'd,  2  Keyes,  169,  sub 
nom.  Castle  v,  Duryee,  30  How.  591.  A  gen- 
eral objection  is  not  sufficient.  Bii^sre  y. 
Wood,  37  N.  Y.  no  Tiff.),  526;  S.  0.  5 
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Trsna.  App.  42.  A  motion  for  •  nooBiiit  on 
the  ground  that  the  plaintiff  has  shown  no 
ridht  to  recover,  is  entirely  too  general  and 
mdeflnite.  Trustees  of  St,  Mary's  Church  in. 
city  of  Albany  t.  digger,  6  Barb.  576.  And 
see  Crank  t.  Cof^fiM,  31  Barb.  171. 

c.  Request  to  submit  to  jury.— 

Where  &  defendant,  at  the  conclusion  of  the 
eyidence,  moves  for  a  nonsuit,  which  is  denied, 
if  he  wishes  questions  of  fact  submitted  to 
the  jury,  must  distinctly  request  it.  The  ob- 
jection that  there  were  questions  of  fact  which 
should  have  been  submitted,  is  not  available 
under  a  general  exception  to  the  judge's  direc- 
tion of  a  verdict.  WineheU  v.  Hicks,  18  N. 
T.  (4  Smith),  558;  BidweU  v.  Lament,  17 
How.  357.  And  if  either  party  desires  the 
case  to  be  submitted  to  the  jury^  he  must  so 
request  at  the  trial.  Seymour  v.  Cowing,  1 
Keyes,  532;  MdUory  v.  Tioga  BaHroad  Co,  5 
Abb.  N.  S.  420 ;  S.  0.  3  Keyes,  354 ;  36  How. 
202;  1  Trans.  App.  203;  Cames  v.  PkM,  6 
Rob.  270;  Hoogland  v.  Trask,  6  id.  540; 
Monk  V.  Union  Mutual  Life  Insurance  Go. 
id.  455. 

d.  Conflictillg  testimoxiT.  —  Where 
the  ftcts  are  not  entirely  clear,  out  depends 
upon  conflicting  tesimouy,  the  case  must  be 
submitted  to  the  jury.  Bidwill  v.  Lament,  17 
How.  357 ;  Smith  v.  Tiffany,  36  Barb.  23  ; 
Bernhaard  v.  Br%inner,  4  Bosw.  528.  Sm, 
also,  HtmeU  v.  Gimld,  3  Keyes,  .422 ;  S.  G. 
2  Trans.  App.  360 ;  Nourry  v.  Lord,  2  Keyes, 
617 ;  Dunham  v.  Troy  Union  BaUroad  Co.  3 
id.  543;  S.  C.  3  Trans.  App.  67;  Cook  v. 
New  York  Central  Bailroad  Co.  3  Keyes, 
467 ;  S.  G.  3  Trans.  App.  8 ;  Benwick  v.  New 
York  Central  Bailroad  Co.  36  N.  Y.  (9  Tiff.), 
132;  S.  G.  34  How.  91;  1  Trans.  App. 
46 ;  Wolfkid  v.  Sixth  Avenue  Bailroad  Co. 
38  N.  Y.  (11  Tiff.),  49 ;  S.  G.  5  Trans.  App. 
217 ;  Ernst  v.  Hudson  Biver  BaUroad  Co. 
35  N.  Y.  (8  Tiff.),  9 ;  8.  G.  32  How.  61 ;  3 
Abb.  N.  S.  82. 

e.  When  court  may  nonsuit.— It  is 

the  duty  of  the  court  to  nonsuit  a  plaintiff, 
when  the  evidence  will  not  authorize  a  jury 
to  find  a  verdict  for  him,  or  where  the  court 
would  set  it  aside,  if  so  found,  as  contrary  to 
evidence,  or  against  the  dear  weight  and 
effect  of  the  evidence.  Smith  v.  Sanger,  3 
Barb.  360.  See,  also,  K^  v.  Kelly,  id. 
419 ;  Carpenter  v.  Smith,  10  id.  663;  Thomp- 
son V.  Dickerson,  12  id.  108 ;  Dascomh  v.  Buf- 
falo and  State  Line  Bailroad  Co.  27  id.  222 ; 
Ernst  V.  Hudson  Biver  Bailroad  Co.  24  How. 
97 ;  BidwOl  v.  Lament,  17  How.  357 ;  Fales 
V.  McKeon,  2  Hilt.  53;  Meyer  v.  Beta,  3 
Rob.  172;  Bedpath  v.  Vaughn,  52  Barb. 
489;  Deyo  v.  New  York  Central  Bailroad 
Co.  34  N.  Y.  (7  Tiff.),  9  ;  Newkirk  v.  New 
York  and  Harlem  Bailroad  Oa.  38  N.  Y. 
(11  Tiff.),  158;  S.  G.  6  Trans.  App.  196; 
Murray  v.  New  York  Central  Bailroad  Com- 
pany, 4  Keyes,  274;  Patterson  v.  Patter- 
son, 1  Rob.  184 ;  S.  G.  1  Abb.  N.  S.  262 ; 
Thrings  v.  Central  Park  BaUroad  Co.  7  Rob. 
616. 


When  court  may  not  nonsuit^ 

Where  the  plaintiff's  right  to  recover  depends 
upon  the  authoritv  or  an  employee  of  the 
defendant  to  take  the  custody  of  property  for 
the  latter,  and  there  is  some  evidence  of  such 
authority,  it  is  error  to  nonsuit  the  plaintiff 
in  an  action  against  the  defendant  as  bailee. 
CoykendaU  v.  Eaton,  37  How.  438;  S.G.  55 
Barb. 188. 

In  an  action  against  the  lessees  of  the 
wharfage  of  a  public'  pier  with  covenant  to 
repair,  for  injury  caused  by  neglect  to  repair, 
it  is  error  to  nonsuit  the  pTaintifb  on  the 
|;round  that  they  have  not  shown  possession 
m  the  defendants  at  the  time  of  the  injury. 
Badway  v.  Briggs,  35  How.  422 ;  S.  0.  37 
N.  Y.  (10  Tiff.),  256 ;  4  Trans.  App.  98. 

Defects  in  the  oomplaint  may  be 

stated  as  a  ground  for  a  motion  for  nonsuit, 
but  if  the  testimony  given  without  objection 
is  sufficient  to  establish  a  cause  of  action  the 
motion  should  be  denied.  Kem-f.  Towsley,  51 
Barb  386. 

Misnomer  is  not  a  ground  for  nonsuit ; 
e.  g.  the  commencement  of  an  action  in  the 
maiden  name  of  a  female  after  her  marriage, 
Traver  v.  Eighth  Avenue  Bailroad  Co.  3 
Keyes,  497;  S.  G.  3  Trans.  App.  203;  6  Abb. 
N.  S.  46. 

A  ^eftisal  to  nonsuit  will  be  sustained 
on  appeal  where  there  is  finally  sufficient  evi- 
dence in  the  case  to  be  submitted  to  the  jury. 
Haupt  V.  PoMmann,  1  Rob.  121 ;  S.  G.  16 
Abb.  301 ;  Schwerin  v.  McKie,  5  Rob.  404. 
And  where  the  testimony  tends  to  establish 
the  plaintiff's  cause  of  action,  it  should  go  to 
the  jury.  Neale  v.  Seeley,  47  Barb.  314.  For 
grounds  upon  which  a  nonsuit  was  asked  and 
denied,  see  opinion  of  Mason,  J.,  in  Stone 
V.  Western  Transportation  Co.  38  N.  Y. 
(11  Tiff.),  240. 

Questions  of  negligence  in  conneo- 

nection  with  nonsuit. — See  Thrings  V. 
Central  Park  BaUroad  Co.  7  Rob.  616; 
Murray  v.  New  York  Central  BaUroad  Co.  4 
Keyes,  274 ;  Deyo  v.  New  York  Central  BaU- 
road Co.  34  N.  Y.  (7  Tiff.),  9 ;  Ernst  v.  Mud- 
son  Biver  Bailroad  Co.  35  N.  Y.  (8  Tiff.),  9; 
S.  G.  32  How.  61 ;  3  Abb.  N.  S.  82 ;  Schwerin 
V.  McKie,  5  Rob.  404;  Wo{fkia  v.  Sixth 
Avenue  BaUroad  Co.  38  N.  Y.  (11  Tiff.;,  49; 
S.  G.  5  Trans.  App.  217 ;  Benwick  v.  New 
York  Central  Bailroad  Co.  36  N.  Y.  (9  Tiff.), 
132;  S.  G.  34  How.  91 ;  1  Trans.  App.  46; 
Mulhado  v.  Brooklyn  CUy  BaUroad  Co.  30 
N.  Y.  (3  Tiff.),  370 ;  Stone  v.  Western  Trans- 
portation Co.  38  N.  Y.  (11  Tiff.),  240 ;  Coy- 
kendal  v.  Eaton,  37  How.  438 ;  S.  G.  55  Barb. 
188. 

—  on  plaintiff's  opening.— A  nonsuit 

should  not  be  granted  on  the  ground  that  the 
plaintiff's  counsel  has  not  stated,  in  his  open- 
ing, sufficient  facts  to  constitute  a  cause  of 
action.  Stewart  v.  HamUton,  28  How.  265 ;  S. 
G.  3  Rob.  672;  18  Abb.  298. 

Although  an  adherence  by  the  plaintiff's 
counsel  to  an  untenable  point  of  law  made  in 
his  opening  might  justify  a  dtsmiHsal  of  tki 
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oomphunt,  its  abuidonment,  immedistobfi 
6eing  made,  will  entitle  him,  upon  proper  evi- 
denoe,  to  recover.  Ward  r.  Jewett,  4  Rob.  714. 

—  questions  for  the  jury.— Whether 

a  sale  was  made  with  intent  to  hinder,  delay 
or  defraud  creditors.  Topping  y.  Lynch,  2 
Rob.  484.  Whether  there  was  an  actual  and 
contmued  change  of  possession  of  the  prop- 
erty sold,  id  Whether  Uie  plain ti fife  were 
influenced  in  the  sales  made  by  them  to  their 
debtor  in  1860,  by  representations  made  to 
them  by  the  defendant,  in  respect  to  his  sol- 
vency in  1858.  Van  Bruck  v.  Peyser,  28  How. 
292;  S.  G.  2  Rob.  468. 

—  what  reflisal  to  nonstdt  implies. 

The  mere  denial  of  a- motion  for  a  nonsuit  does 
not  necessarily  imply  that  the  plaintiff  is  en- 
titled tb  a  verdict  upon  the  proof  as  it  stands ; 
but  may,  and  most  frequently  does,  establish, 
simply  that  the  evidence  adduced  is  of  such 
a  character  as  to  require  the  decision  by  a 
jury  of  the  question  of  fact  involved.  Boss  v. 
Mayor,  etc.  of  New  York,  4  Rob.  50. 

/.  —  credibility. — A  nonsuit  cannot  be 
granted  on  the  assumption,  by  the  judge,  that 
the  plaintiff's  witness  is  not  to  be  believed. 
Merritt  v.  Lyon,  3  Barb.  110.  That  the  jury 
may  choose  to  discredit  evidence  not  im- 
peached, and  not  incredible  upon  its  face,  is 
no  reason  for  submitting  it  to  them.  Lomer  v. 
Meeker,  25.N.  Y.  (11  Smith),  361. 

g,  —  usury. — It  is  error  to  refuse  a  nonsuit 
where  the  uncontradicted  evidence  for  the 
defense  establishes  usury. — Lomer  v.  Meeker, 
25  N.  Y.  (11  Smith),  361. 

h,  •—  suspending  judgment.— It  is  a 

proper  case  for  suspending  judgment  and 
directing  that  the  plaintiff's  exceptions  to  a 
nonsuit  be  heard  in  the  first  instance  at  gen- 
eral term,  where  such  nonsuit  involves  im- 
portant questions,  and  disposes  of  all  of  the 
plaintiff's  rights.  Molony  v.  Dotes,  9  Abb.  86 ; 
S.  C.  18  How.  27,  sub  nom.  Moloney  v.  Dows. 

t.  —  diflTniflsal  equivalent  to  non- 
suit.— ^The  dismissal  ofa  complaint  is  equiva- 
lent to  a  nonsuit.  Holmes  v.  S locum,  6  How. 
218 ;  S.  0. 1  Code  R.  N.  S.  380 ;  Harrison  v. 
Wood,  2  Duer,  50 ;  Bobbins  v.  WeUs,  26  How. 
15  ;  S.  C.  18  Abb.  191 ;  1  Rob.  666.  And  a 
dismissal  may  be  taken  upon  a  motion  for 
nonsuit.  Cttsson  v.  Whalon,  5  How.  302 ;  S. 
C.  1  Code  R.  N.  S.  27. 

i.  —  not  a  bar  to  seoond  aotion.— The 

dismissal  of  a  complaint  at  the  trial,  either  be- 
fore or  after  evidence  is  given  on  both  sides 
in  legal  actions,  is  no  bar  to  a  second  action 
for  the  same  cause.  Dieter  v.  Clark,  22  How. 
289 ;  S.  C.  35  Barb.  271 ;  Mechanics'  Bank- 
ing AssociaUon  v.  Mariposa  Co,  7  Rob.  225 ; 
People  V.  Vilas,  3  Abb.  N.  S.  252 ;  S.  C.  36 
N.  Y.  (9  Tiff.),  459 ;  1  Trans.  App.  209 ;  Sea- 
man V.  Ward,  1  Hilt.  52;  TattersaU  v.  HasSy 
id.  56;  Cwty.  Beard,  33  Barb.  357 ;  S.  C.  12 
Abb.  462,  sub  nom.  Coit  v.  Bland,  22  How.  2. 
See,  also,  People  v.  Smith,  51  Barb.  360 ;  De 
WiU  V.  Chandler,  11  Abb.  459,  472;  Wheeler 
T  Buckman,  35  How.  350;  S.  C.  7  Rob.  447. 


k.  —  equitable  relief.— The  dismiual 

of  a  ocmpiaint  on  the  merits  in  actions  for 
equitable  relief,  is  a  bar  to  a  aaoond  action  for 
the  same  cause,  and  is  not  prevented  by  direct- 
ing that  it  be  without  prejudice  to  a  seoond 
action.  Bostwiek  v.  AbboU,  40  Baib.  331 ;  S. 
C.  16  Abb.  417. 

Where  the  dismissal  of  the  complaint,  in  a 
previous  action,  is  set  up  as  a  bar,  it  is  compe- 
tent for  the  plaintiff  to  show  by  proof  aliunde, 
that  the  dismissal  was  not  on  the  merits. 
Wilcox  V.  Lee,  26  How.  418;  Wheeler  v. 
Buckman,  35  id.  350 ;  S.  C.  7  Rob.  447. 

h  —  rulings  and  exceptions  at  the 

trial. — Where  several  distinct  propositions 
are  ruled  by  a  judge,  and  a  single  exception 
taken  to  them  all,  if  any  one  of  the  proposi- 
tions can  be  maintained,  the  exception  is  not 
well  taken.  Coghlan  v.  Dinsmore,  35  How. 
416;  S.  C.  4  Trans.  App.  386;  Wilson  v. 
New  York  Cental  Bailroad  Co.  2  Trans. 
App.  298;  Cronk  v.  CanfiOd,  31  Barb.  171. 
See,  afso,  Dows  v.  Bush,  28  id.  157. 
Counsel  may  submit  propositions  separately 
to  the^  judge,  and  require  him  to  pass  upon 
them  separately.  VaUance  v.  King,  3  id.  548. 
The  refusal  of  the  court  to  permit  a  witness 
to  answer  a  question  put  to  him,  is  not  error, 
unless  it  appears,  at  the  time,  that  the  answer 
may  be  material  to  the  issue.  Pratt  v.  Strong, 
3  Keyes,  53. 

An  exception  to  the  ruling  on  a  motion  for 
nonsuit,  is  sufficient  to  raise  the  point  of  error 
that  the  case  should  have  been  submitted  to 
the  jury.  Backman  v.  Jetdcs,  55  Barb.  468. 
See  Craig  v.  Fanning,  6  How.  336.  The  de- 
fendant is  estopped  from  moving  to  dismiss 
the  complaint  for  the  want  of  proof,  which  has 
been  excluded  on  his  objection.  Schwerin  v. 
McKie,  5  Rob.  404. 

iw.  —  production  of  documents.— A 

witness,  at  the  trial,  may  be  compelled  to  pro- 
duce a  document  material  to  the  issue,  which 
on  his  examination  he  admits  to  be  in  his  pos- 
session, or  be  punished  for  contempt  if  he  re- 
fuses. Boynton  v.  Boynton,  25  How.  490 ;  S. 
C.  16  Abb.  87 ;  S.  C.  Aff'd,  41  N.  Y.  (2 
Hand),  619  (n.)  See  Qrimm  v.  Hamel,  2 
Hilt.  434. 

n.  —  production  of  chattels.— In  an 

action  for  breach  of  warranty  of  a  chattel, 
neither  party  nor  witness  can  be  compelled, 
on  the  trial,  to  produce  it  in  court.  Hunter  v. 
Allen,  35  Barb.  42. 

0.  —  ezhibitins  iiyury.— In  an  action 

for  personal  injury,  the  plaintiff  may  exhibit 
the  injured  limb  to  the  surgeon  called  to  de- 
scribe the  injury,  in  the  presence  of  the  jury. 
Mulhado  v.  Brooklyn  City  Bailroad  Co,  30 
N.  ¥.  (3  Tiff.),  370. 

p.  —  changing  ground  of  action  or 

defense. — In  an  action  for  trespass  on  lands, 
the  defendants,  under  an  allegation  of  title  in 
a  third  person,  cannot  show  title  in  one  of  the 
defendants.  Coan  v.  Osgood,  15  Bu-b.  583. 
In  an  action  against  a  railroad  company  for 
injury  to  the  plaintiff's  property  by  the  omis- 
sion to  construct  cattle  .goaids,  he  caimot  ra* 
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ooT«r  for  a  iMglect  to  baUd  fences.  Parker  r. 
Bensseiaer  ^  Sanitoga  BaUroad  Co»  16  fiiurb. 
315. 

In  an  action  for  a  breach  of  contract  in 
not  tnuispoiting  the  plaintiff  in  a  |MUticular 
▼esBel,  he  is  confined  to  the  breach  specially  al- 
leged, and  cannot  recover  on  any  other  grounds. 
Briggs  y.  VanderbOty  19  Barb.  222.  In  an 
action  for  a  fidse  warranty  and  for  a  breach 
of  warranty,  where  the  plaintiff  elects  to  rely 
upon  the  iiidse  warranty,  he  is  not  entitled  to 


recover  on  proof  merely  of  breach  of  wanrante 

Spriinasteadv.  Latosan,  2^  Uow.  3S2;  S.  0 
14  Abb.  328,  sub  nom.  Springsteed  v.Xatoson. 
A  complaint  in  an  action  to  set  aside  con- 
veyances and  other  instruments  affecting  real 
property,  on  the  ^ound  that  they  were  ob- 
tained by  fraud,  is  not  sustained  by  proof 
that  they  constituted  a  mortnge  from  which 
the  plaintiff  has  a  right  to  redeem.  Pattenon 
V.  PaUersoHy  1  Rob.  184;  S.*0.  1  Abb.  N.  S. 
262. 


Ghabgb  to  Jubt. 


a —  questions  of  lai^ir.— A  judge  is  not 

bound,  unless  requested,  to  eive  mstructions 
to  the  jury  upon  questions  of  law.  Haupt  y. 
PoMmam^  1  Rob.  121 ;  S.  G.  16  Abb.  301 ;  At- 
lantic Dock  Co.  y.  Citg  ofBrookfyn^  3  Keyes, 
444 ;  S.  C.  3  Trans.  App.  305. 

b.  — questioilSOf&Ct.— The  court  can- 
not be  required,  in  its  charge  to  the  jury,  to 
express  an  opinon  upon,  a  question  of  fact. 
Moore  y.  Meacham,  10  N.  Y.  (6  Seld.),  207. 
But  the  court  has  the  right  to  express  such 
opinion.  Oheeeebrough  v.  Taylory  12  Abb.  227. 
And  may,  in  certain  cases,  direct  the  jury  to 
presume  a  fkct,  e,  g.,tk  gnat  or  other  lawful 
origin  of  possession.  Hogt  v.  Carter^  16  Barb. 

c.  —  costs. — The  court  may  apprise  the 
jury  of  the  eiiect  of  their  verdict  upon  the 
parties  in  respect  to  the  question  of  costs. 
NoUon  y.  MoseSy  3  Barb.  31 ;  Waffle  v.  DUr 
hnbeeky  4  Abb.  N.  S.  457;  S.  G.  5  Trans. 
App.  241 ;  38  N.  T.  (11  Tiff.),  53,  sub  nom. 
Waffle  y.  DiUenback ;  Aff 'g  S.  G.  39  Barb. 
123. 

d,  —  suggestion  instead  of  excep- 
tion.— If  ft  party  is  apprehensive  that  the 
jury  h^ve  misconstrued  instructions  given  to 
them  by  the  judge,  he  should  suggest  the 
fact  to  the  judge,  and  not  except  merely  in 
genend  terms  to  instructions  which  are,  in 
foot,  correct.  Stroud  v.  Frith,  11  Barb.  300. 
See^  also,  NoUon  v.  Moses^  3  id.  31 ;  Orauh 
ford  v.  Wilson,  4  id.  505 ;  Lansifw  v.  Btts- 
seS,  13  id.  510.  Where  a  part^  is  dissatisfied 
with  the  expression  of  an  opinion  by  a  judge, 
upon  a  question  of  fact,  or  his  conclusion  in 
regard  to  it,  he  should  express  his  dissatisfac- 
tion, not  by  excepting  to  the  char^  of  the 
judge  on  that  point,  but  by  asking  that 
such  question  of  fact  should  be  submitted  to 
the  jury  for  their  determination.  Dotos  v. 
Bush,  28  Barb.  157;  Walsh  v.  KeUj/,  40 
N.  Y.  (1  Hand),  556;  Cames  v.  PlaU,  6 
Rob.  270;  Mallory  v.  Tioga  Bailroad  Co.  36 
How.  202;  S.  G.  3  Keyes,  354;  1  Trans. 
App.  203 ;  5  Abb.  N.  S.  420. 

e,  —  directing  verdict, — ^Where  it  is 

oitirely  a  matter  of  inference,  or  legal  intent 
to  be  drawn  from  undisputed  facts,  the  court 
may  instruct,  the  jury  as  to  what  verdict  they 
shall  find.  People  y.  Cook,  14  Barb.  259;  S. 
0. 8  N.  Y.  (4  Seld.),  67 ;  Porter  v.  Havens,  37 
Barb.  343;  Holhrook  y.  Wilson,  4  Bosw.  65 

/  —  requesting  to  charge.  —  If  a 


party  wishes  the  attention  of  the  jury  directed 
to  any  particular  fact,  question  or  aspect  of 
the  case,  he  should  make  the  request.  It  is 
no  error  for  a  judge  not  to  pass  upon  a  question 
of  law  which  has  not  been  submitted  to  him, 
or  not  to  instruct  the  jury  upon  pointe  which 
he  has  not  been  requested  to  instruct  them. 
Parsons  y.  Brovm,  15  Barb.  590;  Graser  y, 
Stellwagen,  25  N.  Y.  (11  Smith),  315;  At- 
lantic Dock  Co.  y.  00^  of  Brooklyn,  3  Keyes, 
444;  S.  G.  3  Trans.  App.  305;  Cames  v. 
PlaU,  6  Rob.  270.  Or  not  to  submit  to  the 
jury  a  particular  question  as  a  question  of 
fact,'  where  he  has  not  been  requested  to  do 
so.  Dows  y.  Bush,  28  Barb.  157;  Hogan  v. 
Cregem,  6  Rob.  138.  The  request  to  charge 
the  jury  should  be  in  such  form  that  the 
court  may  charge  in  the  terms  of  the  request 
without  qualification.  Carpenter  v.  StUwell, 
11  N.  Y.  (1  Kern.),  61;  Booth  y.  Stcezey, 
8  N.  Y.  (4  Seld.),  276;  SneU  v.  SnOl,  3 
Abb.  426 ;  VaUance  v.  King,  3  Barb.  548 ; 
McBumey  v.  Cutter,  18  id.  204;  Eltm  v. 
Marhham,  20  id.  343;  Bohinson  v.  New 
York  and  Erie  Badroad  Co.  27  id.  512.  If 
the  change  is  substentially  as  requested,  al- 
though not  expressed  in  precisely  the  same 
terms,  it  is  a  sufficient  compliance  with  the 
request.  Sherman  v.  Wakeman,  11  id.  254; 
First  Baptist  Church  in  Brooklyn  v.  Brooke 
lyn  Fire  Insurance  Co.  23  How.  448 ;  Wil- 
liams y.  Birch,  6  Bosw.  300.  But,  see  Gcde 
V.  Wdls,  12  Barb.  85. 

/.  —  reAisal  to  charge.— It  is  not  a 

ground  of  error  for  the  court  to  refuse  to 
chaige  a  proposition  correct  in  law,  unless 
there  is  evidence  to  warrant  the  finding  of  the 
iacte  to  support  such  proposition.  Kieman 
v.  BocheUau,  6  Bosw.  148 ;  Wright  v.  Paige, 
3  Keyes,  581;  S.  G.  3  Trans.  App.  134; 
36  Barb.  438 ;  Kluender  v.  Lynch,  4  Keyes, 
361;  Bouse  v.  Lewis,  2  Keyes,  352.  See, 
also,  Wairod  v.  BM,  9  Barb.  271 ;  Lyon  v. 
Marshall,  11  id.  244;  Gardner  y.  Clark,  17 
id.  538;  Oumey  v.  Smithson,  7  Bosw.  396; 
Bushmare  v.  HaU,  12  Abb.  421 ;  Watson  v. 
Oray,  4  Keyes,  385;  Benson  v.  Berry,  55 
Barb.  620;  Hope.  v.  Lawrence,  50  id.  258. 
Nor  is  it  any  ground  of  error  that  the  judge 
stetes,  as  law,  what  has  nothine  to  do  with  the 
case.  Lyon  v.  Marshall,  11  id.  241 ;  Homer 
y.  Wood,  16  id.  386. 

It  would  be  error  for  the  court  to  cliarpt> 
in  accordance  with  a  request^  which  assuiucv 
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m  correct  either  of  two  aspects  of  the  case 
aA  presented  by  conflicting  testimony.  WcUsan 
V.  6hrayy  4  Keyes,  385 ;  Le  Boy  v.  Park  Fire 
Insurance  Co.  39  N.  Y.  (12  Tiff.),  56;  S.  G.  6 
Trans.  App.  316 ;  Downs  y.  Sprague,  2  Keyes, 
57.  Where  the  testimony  on  each  side  is  not 
equi-ponderating,  it  is  not  error  to  decline  to 
charge  that,  "  if  the  testimony  on  the  plaint- 
iff's part  is  balanced  by  that  on  the  defend- 
ant's part,  the  latter  is  entitled  to  a  verdict." 
Meyer  v.  Clarky  2  Daly,  498. 

A  rofosal  to  chaiige  that  the  omission  of 
the  defendants  to  ^ye  the  re<}uisite  signal  at  a 
railroad  crossing  did  not  relieve  the  plaintiff 
from  the  dnty  of  exercising  ordinary  prudence 
in  approaching  such  crossing,  is  error.  Baxter 
V.  Troy  and  Boston  BaUroad  Co.  41  N.  Y.  (2 
Hand),  502.  See,  also,  Ghmeales  v.  New 
York  and  Harlem  Bailroad  Co.  38  N.  Y.  (11 
Tiff.),  440. 

In  an  action  for  deceit  by  the  purchasers 
against  the  vendor  of  a  canal  boat,  hM,  error 
for  the  judge  to  refuse  to  instruct  the  jury 
that,  if  they  found  that  the  defendant  believed 
the  representations  made  by  him  in  regard  to 
the  boiat  to  be  true,  the  verdict  should  be-  for 
the  defendant.  Weed  v.  CcuSy  55  Barb.  534. 

Where  the  plaintiff  purchased  cows  of  the 
defendant  on  a  warranty  that  thev  were  with 
calf,  and  sold  them  to  other  parties  on  a  lim- 
ited warranty  in  the  same  respect,  held,  that 
the  court  properly  refused  the  defendant's 
request  to  charge,  that  if  there  was  no  breach 
of  the  limited  warranty  by  which  the  plaintiff 
was  rendered  liable,  the  defendant  would  not 
be  liable  on  his  warranty  to  the  plaintiff,  if  the 
cows  failed  to  be  with  calf.  JEUchardMn  v. 
Mason,  53  Barb.  601. 

Where  property  was  purchased  on  credit, 
and  a  note  given  for  it  by  plaintiff's  husband 
and  another,  and  the  note  was  paid  by  the 
plaintiff  after  the  defendant  had  levied  upon 
the  property  under  an  execution  against  'the 
husband,  the  court  chai^ged  the  jury  that,  "if 
the  property  was  purchased  at  the  request  of 
the  plaintiff,  and  as  her  property,  and  for  her, 
she  havine  subsequently  paid  for  it,  it  may 
have  been  her  separate  property,  and  she  enti- 
tled to  recover  for  it ;  but  renised  to  charge 
that,  if  the  note  given  for  it  had  not  been  paid 
at  the  time  of  the  levy,  then  the  title  to  the 
property  was  not  in  her,  and  she  was  not  en- 
titled to  recover,  held,  correct.  Garriiy  v. 
Haynes,  53  Barb.  596. 

A  refusal  to  charge  that  the  defendants  had 
purchased  some  particular  boat  load  of  com, 
OP  that  the  contract  did  not  mean  the  quantity 
and  quality  of  com  brought  by  the  particular 
boats  (there  being  evidence  to  the  contrary), 
held,  correct.  Hay  v.  Leigh,  48  Barb.  394. 

In  an  action  upon  a  contract  for  the  sale  and 
delivery  of  a  vessel  for  throe  thousand  dollars, 
including  the  freight  of  present  trip,  less  ex- 
penses, the  judge  refused  to  charge  that,  if 
the  value  of  the  vessel  and  the  net  freight 
together  did  not  exceed  (3,000,  the  plaintiff 
was  not  entitled  to  recover,  ?idd,  erroneous. 
Greene  v.  White,  37  N.  Y.  (10  Tiff.),  405 ;  S. 
C.  4  Trans.  App.  382. 


^  oharge  held  oorr8ot.--On  the  qwah 

tion  of  the  plaintitts'  negligence,  it  is  correct 
to  cliarge  that  their  ri^t  to  recover  depended 
upon  the  absence  of  negligence  on  their  part 


which  eontributed  to  the  injury  complained  of. 

^  N.  S.  "    "^ 

Daly,  150. 


Short  V.  Knapp,  2  Abb. 


241;  S.  G.  2 


It  is  not  error  for  the  oourt  to  chaige  that, 
if  the  jury  believe  the  testimony  of  the  de- 
fendant's witness,  they  must  fina  for  the  de- 
fendant. Downs  V.  8pr<»gue,  2  Keyes,  57. 

In  an  action  brought  for  the  conversion  of 
two  United  States  bonds,  of  which  the  defend- 
ants claimed  to  be  purohasers  for  value  and 
with  notice,  the  custom  of  the  defendants  to 
disregard  printed  notices  of  lost  and  stolen 
bonds  was  properly  submitted  to  the  jury  as 
evidence  from  which  bad  faith  might  be  in- 
ferred. SeybeU  v.  National  Currency  Bank,  2 
Daly,  383 ;  S.  G.  4  Abb.  N.  S.  352.  But 
the  defendants  should  be  permitted  to  show 
by  such  ciroumstances,  as  the  magnitude 
of  their  dealings  the  amount  of  such  securi- 
tie>  in  ciroulation,  and  the  amount  of  them 
lost  and  stolen,  that  it  was  quite  impracticable 
to  have  regard  to  such  printed  notices.  lb. 

A  chai^  (to  the  e.ioct)  that,  if  the  assignor 
of  a  mortgage  knew  of  facts  concerning  the 
title  of  the  property  aflfected  by  it,  which,  in 
the  exercise  of  common  prudence,  were  suffi- 
cient to  put  him  Oil  inquiry  that  would  have 
led  to  a  Knowledge  of  the  condition  of  such 
title,  he  was  liable  to  the  assignee  for  repre- 
sentations respecting  it,  the  same  as  if  he  had 
actual  knowledge — held,  correct.  Craig  v. 
Ward,  3  Keyes,  387 ;  S.  G.  2  Trans.  App. 
281;  Aff'g  S.  G.  36  Barb.  377. 

It  is  not  error  to  charge  (in  substance)  that 
the  servants  of  a  railroi^  company  are  in  the 
line  of  their  duty  and  employment,  in  help- 
ing the  young  and  infirm  on  and  off  the 
cars,  and  that  the  company  is  responsible  for 
their  negligence  while  so  doing.  Drew  v.  Sixth 
Avenue  Bailroad  Co.  3  Reyes,  429 ;  S.  G.  2 
Trans.  App.  246,  sub  nom.  Dow  v.  Sicth  Ave- 
nue Bailroad  Co. 

In  an  action  for  seduction,  the  court  may 
properljr  charge  the  jury  that  they  may  con- 
sider evidence  otTered  by  the  defendant,  tend- 
ing to  prove  previous  want  of  chastity  of 
plaintiff's  daughter,  in  connection  with  other 
evidence,  as  bewaring  upon  the  question  of  ac- 
tual seduction.  Hogan  v.  Cregan,  6  Rob.  138. 

It  is  erroneous  for  the  court  to  submit  to 
the  jury  the  question  whether  or  not  tl\ere 
was  any  ratification  of  an  act  of  an  agent, 
where  there  is  no  evidence  upon  which  to 
found  even  a  presumption  that  the  act  had 
been  so  ratified.  Spadont  v.  Manvel,  2  Daly, 
263. 

—  held  erroneous. — It  is  erroneous  for 
the  judge  to  charge  the  jury  that  the  credibil- 
ity of  a  witness  is  a  matter  resting  with 
them,  irrespective  of  any  contradictions  that 
miehi  appear  in  his  testimony  on  the  trial, 
and  his  affidavit  on  a  former  occasion.  People 
v.  Payne,  36  How.  94.  It  is  erroneous  to 
charge  that  the  ciroumstances  proved  show 
a  chuigB  of  possession,  and  a  oontinuad  ohaago 
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of  possession,  or  that  the  payment  of  money 
to  the  alleged  purchaser  on  account  of  the 
proceeds  of  the  sales  of  the  goods  was  suffi- 
cient evidence  that  the  property  was  in  his 
possession,  and  remained  in  his  possession. 
Topping  t.  Lynchy  2  Rob.  484.  It  is  erro- 
neous for  the  judge  to  charge  the  jury,  after  the 
admission  of  improper  testimony,  to  consider 
aU  the  testimony  upon  the  question  in  issue 
(negligence),  and  if  from  all  the  testimony 
they  find  negligence  on  the  part  of  the  defend- 
ants, to  find  for  the  plaintiff,  linger  t.  Forty- 
second  Street  and  Grand  Street  Railroad  Co. 
6  Rob.  237.  It  is  erroneous  to  charge  the 
jury  (in  effect)  that  they  may  allow  the 
plaintiff  damages  on  account  of  the  breach 
of  a  contract,  void  because  not  in  writing. 
Day  ▼.  New  York  Central  EaOroad  Co,  53 
Barb.  250.  In  an  action  upon  a  contract  for 
the  sale  and  delivery  of  wood,  for  errors  in 
charge  of  the  judge,  see  WiUiams  ▼.  SheT' 
man,  48  Baib.  402. 

A.— exceptions  to  charge— A  general 

exception  to  the  whole  charge,  and  to  each 
and  every 'part  thereof,  raises  but  a  single 
exception  to  the  entire  charge,  and  is  not 
available  if  any  portion  of  it  be  correct.  Dows 
V.  Rush,  28  Barb.  157  ;  VanKirky.  Wilds,  11 
id.  520;  Stone  v.  Western  Transportation 
Co.  38  N.Y.  (11  Tiff.),  240 ;  Coghlan  v.  Dins- 
more,  4  Trans.  App.  386;  S.  G.  35  How.  41G; 
Walsh  V.  KeUy,  40  N.  Y.  (1  Hand),  556. 
Whether  it'is  sufficient  for  a  party  to  except 
to  the  charge,  "and  to  each  part  thereof 
separately  and  distinctly"  queret  Dows  v. 
Rush,  28  Barb.  157.  Where  a  defendant  ex- 
cepted to  the  judge's  refusal  to  charge  matter, 
on  the  ground  that  his  charge  haS  already 
covered  the  whole  evidence,  but  did  not  except 
to  the  remark  of  the  judge  that  the  matter 
had  already  been  char^^,  or  request  that  it 
be  submitted  to  the  jury,  whether  the  charge 
already  made  covered  the  entire  evidence, 
held,  that  the  exception  was  insufficient. 
Hotchkins  v.  Hodge,  38  Barb.  118.  Where 
the  court  incorrectly  charges  the  law  to  the 
iury,  and  the  injured  party  excepts  thereto, 
he  need  not,  in  order  to  place  himself  in  a  posi^ 
tion  to  correct  the  error,  request  the  judge  to 
charge  correct  propositions,  the  converse  of 
those  charged,  nor  to  submit  any  matters  of 
fact  to  the  jury.  Carnea  v.  Platt,  6  Bob.  270. 
An  exception  to  a  single  word  in  a  sentence 
of  a  judge's  charge,  which  has  no  bearing 
upoh  any  issue  or  question  in  the  case,  will 
not  be  entertained.  Ray  nor  v.  Timerson,  51 
Barb.  517.  The  misdirection  of  the  judge  to 
the  jury  adverse  to  the  party  making  the 
application,  is  ground  for  a  new  trial,  although 
no  exception  was  taken  to  such  misdirection 
at  the  trial.  Hope  v.  Lawrence,  50  Barb.  258. 
Where  there  is  an  erroneous  charge  by  the 
judge,  the  verdict  will  be  set  aside,  unless  it 
is  shown  that  the  error  did  not  and  could  not 
hfkve  affected  the  verdict.  Greene  v.  White,  37 
N.  Y.  (10  Tiff.),  405 ;  S.  0. 4  Trans.  App.  382. 

i.  -^  use  of  doctunents  by  jury.— It 

IB  not  error  for  the  court  to  permit  the  jury 


when  they  retire  for  deliberation,  to  take 
with  them  documents  and  papers  read  on  the- 
tnal.  Howlandw.  WUleUs,  9  N.  Y.(5  Seld.), 
170;  Sch(mmer  v.  Second  Avenue  Railroad 
Co.  55  Barb.  497,  503. 

j.  —  detaining  jury.— A  judpe  may  keep 
the  jur^  together  so  long  as  in  his  judgment 
there  is  any  reasonable  prospect  of  their 
agreeing;  but  has  no  right  to  threaten  or  in- 
timidate them,  in  order  to  affect  their  deliber- 
ations. Green  v.  Telfair,  11  How.  260. 

^.  —  the  separation  of  the   jury, 

without  leave,  is  not  per  se  a  ground  for  a 
new  trial.  Anthony  v.  Smith,  4  Bosw.  503. 

I  —  improper  interference  with  the 

jury,  by  either  party,  will  vitiate  the  verdict. 
Reynolas  v.  Champlam  Transportation  Co, 
9  How.  7;  Dorlon  v.  Lewis,  9  id.  1; 
Nesmith  v.  Clinton  Fire  Insurance  Co.  8 
Abb.  141.  Interference  with  the  jury,  by 
either  party,  or  the  officer  having  charge  of 
them,  may  be  shown  by  the  affidavit  of  a 
juror.  Reynolds  v.  Champlain  Tran^portor 
Hon  Co.  9  How.  7 ;  Thomas  r.  Chapman,  45 
Barb.  98. 

m.  —  misconduct  of  jury.— A  motion 

for  a  new  trial  on  the  ground  of  the  miscon- 
duct of  the  jury,  unless  made  before  the 
judge  who  presided  at  the  trial,  must  be 
made  upon  a  case.  Nesmith  v.  C  linton  Fire 
Insurance  Co.  8  Abb.  141.  The  affidavite  of 
jurors  are  not  admissible  to  impeach  their 
verdict,  for  mistake  or  error  in  respect  to  the 
merits  of  the  case,  or  for  their  own  miscon- 
duct,'or  that  of  their  fellows.  Green  v.  Bliss, 
12  How.  428;  Thomas  v.  Chapman,  45 
Barb.  98. 

n.  —  sealed  yerdict.— The  Judge  at  the 
circuit  may  without  the  consent  of  the  parties, 
direct  the  jury  to  seal  their'  verdict.  The 
strict  rule  requires  that  a  sealed  yerdict 
should  be  signed  by  all  the  jurors ;  bat  an  ir- 
regularity in  this  respect  is  waived  by  not  ob- 
jecting to  its  reception  on  that  ground* 
Green  v.  Bliss,  12  How.  428. 

.  0.  —  correcting  verdict. — Where  there 
is  but  one  issue,  and  the  intention  of  the  jury  to 
find  for  the  plaintiff  is  manifest,  the  court 
may,  in  case  of  mistake  by  them,  correct 
their  verdict  to  conform  to  their  finding. 
WeUs  V.  Cox,l  Daly  515. 

p.  —  polling  jury. — It  is  the  absolute 
ri^t  of  a  party,  agains);  whom  a  verdict  is 
declared,  to  have  the  jury  polled  at  any  time 
before  the  yerdict  is  entered.  In  polling  the 
jury  the  inquiry  is,  '<  Is  this  your  verdict  .^' 
and  the  court  cannot  be  required  to  direct 
the  question  to  be  put,  '<  Is  this  your  verdict 
against  each  and  both  the  defendants  ?"  Lobar 
V.  Koplin,  4  N.  Y.  (4  Comst.),  547.  If  each 
juror  does  not  say  the  verdict  is  his,  the  coun- 
sel for  the  unsuccessful  party  should  call  the 
attention  of  the  court  to  the  fact,  otherwise  he 
would  lose  the  right  to  raise  the  objection. 
Green  v.  Bliss,  12  How.  428.  Either  party 
may  require  that  the  jury  be  polled,  and 
any  juror  may  then  dissent  from  the  verdict. 
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BlaeOey  ▼.  ShMon,  7  Johns.  32 ;  Fox  r. 
Smith,  3  Cow.  23. 

If,  on  polling  the  juiy,  any  juror  dissents 
from  the  Terdict,  the  iury  may  be  sent  out 
again  for  further  deliberation.  Douglass  v. 
Tousey,  2  Wend.  352;  Bunn  t.  Hoyty  3 
Johns.  255. 

q.  —  when  trial  terminates.— The 

trial  does  not  terminate  until  the  verdict  has 
been  recorded.  Hioenboihem  t.  Lowenhemy  6 
Rob.  557,  562. 

r.  —  exceptions  generally.— Errone- 
ous decisions  of  the  judge  on  the  trial  can 
only  be  corrected  by  eacoepHons  taken,  and 
embodied  m  a  case  or  bill  of  exceptions. 
Craig  v.  Fanning,  6  How.  336 ;  Otis  v.  Spen- 
cer, 15  id.  425 ;  S.  C.  16  N.  Y.  (2  Smitji), 
610;  6  Abb.  127;  Ingersoll  ▼.  Bostwick,  22 
N.  Y.  (8  Smith),  425 ;  Weed  t.  New  York 
and  Harlem  Eailroad  Co.  2?  N.  Y.  (2  Tiff.), 
616;  Draper  ▼.  Stouvenel,  38  N.  Y.  (11  Tiff.), 
219.    And  see  Starbird  t.  Barrons,  id.  230. 

An  exception  should  not  be  general,  but 
specific.  CaldweU  v.  Mwrphy,  11  N.  Y.  (1 
Kern.),  416 ;  Hart  v.  Bensseilaer  and  Sara- 
toga Eailroad  Co.  8  N.  Y.  (4  Seld.),  37; 
Acker  ▼.  Ledyard,  id  62 ;  Mabbett  y.  White, 
12  N.  Y.  (2  Kern.),  442 ;  French  v.  WhiU,  5 
Duer,  254 ;  Mayor,  etc.  of  New  York  ▼.  Ka^ 
change  Fire  Insurance  Co.  9  Bosw.  424 ;  S. 
C.  Aff *d,  3  Koyes,  436 ;  34  How.  103 ;  3 
Trans.  App.  206;  Metikim  v.  Anderson,  11 
Barb.  215;  Lockwood  y.  Thome,  24  Barb. 
391  (Gould,  J).  This  rule  applies  to  excep- 
tions to  the  finding  and  report  of  a  referee. 
Loomis  y.  Loomis,  51  Barb.  257 ;  NeweU  y. 
Doty,  33  N.  Y.  (6  Tiff.),  83.  But  a  general 
exception  to  the  decision  of  a  question  con- 
sisting of  a  single  conclusion  of  law  is  suffi- 
cient. Cythe  y.  La  Fontain,  51  Barb.  186; 
Bequa  y.  Holmes,  16  N.  Y.  (2  Smith),  193 ; 
Sawyer  y.  Chambers,  43  Barb.  622;  S.  C.  re- 
ported again,  44  id.  42. 

Exceptions  ought  to  be  on  some  point  of 
law  either  in  admitting  or  rejecting  eyidence, 
or  upon  a  challenge,  or  some  matter  of  law 
arising  upon  a  fact  not  denied,  in  which  either 
party  is  overruled  by  the  court.  KeUy  y.  Kel- 
ly, 3  Barb.  419.  And  at  the  time  the  error  is 
committed.  Griggs  y.  Howe,  31  Barb.  100 ; 
MaUory  y.  Tioga  Eailroad  Co.  3  Keyes,  354 ; 
S  G.  1  Trans.  App.  203;  36  How.  202;  5 
Abb.  N.  S.  420. 

s.  Matters  of  discretion.— The  denial 

of  a  motion  to  amend,  where  the  law  reposes 
a  discretion  in  the  judge,  is  riot  a  ground  for 
exception.  Both  y.  SchU)ss,  6  Barb.  308 ;  Ford 
y.  David,  1  Bosw.  570.  So,  also,  as  to  an  ap- 
plication for  an  adjournment.  Holhrook  y. 
Wilson,  4  Bosw.  65.  And  a  refusal  to  receive 
a  demurrer  to  evidence.  Colegrove  y.  New 
York  and  New  Haven  Eailroad  Co.  20  N.  Y. 
(6  Smith),  492.  The  comments  of  a  judge, 
at  the  circuit,  upon  the  evidence,  are  not  the 
subject  of  exceptions.  Nolton  v.  Moses,  3 
Barb.  31 ;  Crawford  v.  WiUon,   4  id.  505 ; 


Lansing  v.  EusseJl;  13  Barb.  510.  Or  upon  a 
hypothetical  case  put  by  counsel.  Walrod  y. 
BaU,  9  Barb.  271. 

t.  The  removal  of  the  ^onnd  of  ob- 
jection renders  the  exception  unavailable. 
Bronson  y.  TTtman,  10  Barb,  406. 

u.  Exception  to  a  part  of  a  charge 

of  a  judge,  presents  for  consideration  omy 
the  legal  propositions  which  the  part  excepted 
to  contains.  Vamum  v.  Taylor,  10  Bosw.  148. 

V.  Exceptions  to  testimony  wholly 

immaterial  to  any  issue  in  the  case,  are 
not  available  on  appeal.  Porter  v.  Eudanan, 
38  N.  Y.  (11  Tiff.),  210 ;  S.  0.  6  Trans.  App. 
65. 

w.  Exceptions  to  the  finding  of  a 
referee  upon  matters  of  £act  exclu- 

sivebr,  present  no  questions  for  review.  Weed 
y.  New  York  and  Harlem  Eailroad  Co.29ii. 
Y.  (2  Tiff.),  616.  But  where  the  finding  of  a 
referee  upon  questions  of  fact  is  wholly  with- 
out evidence.  Porter  v.  Euckman,  38  N.  Y. 
(11  Tiff.),  210 ;  S.  C.  6  Trans.  App.  65.  Or, 
contrary  to  the  undisputed  eyidence,  it  is  a 
legal  error  which  may  be  corrected  on  appeal. 
Draper  y.  Stouvenel,  38  N.  Y.  (11  Tiff.),  219. 
But  if  the  testimony  is  conflicting,  and  the 
finding  has  evidence  to  sustain  it,  it' cannot  be 
reviewed  on  appeal.  Porter  v.  Euckman,  38 
N.  Y.  (11  Tiff.),  210;  S.  C.  6  Trans  App.  65. 

X.  Question  by  juror.— Whether  an 

exception  lies  to  the  admission  of  testimony 
elicited  by  questions  put  by  a  juror,  quere  t 
Kelly  y.  Commonwealth  Insurance  Co.  of 
Pennsylvania,  10  Bosw.  82. 

y.  Proof  aliunde.— Where  the  judge's 
minutes  contain  no  note  of  any  exceptions, 
evidence  is  admissible,  it  seems,  to  show  that 
exceptions  were,  in  fact,  taken.  Sanger  v. 
Vaa,4  Abb.  217,  220  (n.);  S.  0.  13  How. 
500. 

#.  Hearing,  in  first  instance,  at 
general  term* — A  judee,  at  circuit,  has  no 
power  to  order  a  case  to  be  heard  at  general 
term.  He  can  onlyorder  the  exceptions  to  be 
so  heard.  Cronk  /TCanfield,  31  Barb.  171 ; 
Hoxie  y.  Greene,  37  How.  97,  98. 

An  exception  to  a  dismissal  of  a  complaint 
cannot  be  ordered  to  be  heard  at  general  term,  in 
the  first  instance ;  and,  if  so  ordered,  the  gen- 
eral term  will  direct  a  new  trial.  Hoagland  y. 
Maier,  16  Abb.  103.  Overruled,  Huntingdon 
v.  Claflin,  38  N.  Y.  (11  Tiff.),  182;  S.  0.  6 
Trans.  App*.  168,  sub  nom.  Huntington  y. 
Claflin;  Aff'g  S.  C.  10  Bosw.  262. 

aa.  Lrregularities  at  circuit.  —  The 

remedy  of  a  party  aggrieved  by  proceedings 
at  the  circuit,  such  as  motions  to  put  a  cause 
over  the  circuit,  to  put  off  a  cause  till  a  later 
day  in  the  circuit,  for  attachments  against 
absent  witnesses,  etc.,  is  to  move  upon  a£Bda- 
vits  at  a  non-enumerated  term,  to  set  aside 
the  proceedings  for  irregularity  or  upon  terms 
the  remedy  is  not  by  appeal.  MiUer  y.  Porter 
17  How.  526. 
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§  35D.  [214.]  (Am'd  1851.)  Plfxiniif  to  furnish  court  with  copy  sttm- 
fnons^  pleadings^  etc. 

When  the  issue  shall  be  brought  to  trial  by  the  plaintiff,  he  shall  fur- 
nish the  court  with  a  copy  of  the  summons  and  pleadings,  with  the  offer 
of  defendant,  if  any  shall  have  been  made.  When  the  issue  shall  be 
brought  to  trial  by  the  defendant,  and  the  plaintiff  shall  neglect  or  refuse 
to  furnish  the  court  with  a.  copy  of  the  summons  and  pleadings  and  the 
offer  of  the  defendant,  the  same  may  be  furnished  by  the  defendant. 

§  260.  [215.]  (Am'd  1849.)  Oeneral  and  special  verdicts  d^ned. 

A  general  verdict  is  that  by  which  the  jury  pronounce  generally  upon 
all  or  any  of  the  issues,  either  in  fiivor  of  the  plaintiff  or  defendant.  A 
special  verdict  is  that  by  which  the  jury  find  the  facts  only,  leaving  the 
judgment  to  the  court. 


a.  (General  verdict.— The  rendering  of 
a  general  verdict  bj  the  jury  and  its  recep- 
tion by  the  court,  without  objection  either  by 
the  judge  or  the  parties,  is  good,  notwith- 
standing the  fkilure  of  such  jury  to  find  upon 
certain  special  questions  of  fact  upon  which 
the  court  directed  them  to  find.  MosM  ▼. 
JPriest,  1  Rob.  632;  S.  C.  19  Abb.  314. 

h.  Special  yerdict. — A  special  verdict 

snould  nnd  facts,  and  not  the  mere  evidence 
of  hctB,  so  as  to  leave  nothing  for  the  court 
to  determine  except  questions  of  law.  Lang- 
ley  V.  Warner,  3  N.  Y.  (3  Comst.),  327; 
Sisson  V.  BarreU,  2  N.  Y.  (2  Comst.),  406; 
ffiUy.  CaveU,  1  N.  Y.  (1  Comst),  522;  Birck^ 
head  V.  Brawn,  5  Hill,  634;  Fuller  v.  Van 
Geeeen,  4  id.  171. 

A  special  verdict  should  state  all  the  facts, 
otherwise  a  new  trial  will  be  ordered.  Eiee^ 
mann  v.  Swan,  6  Bosw.  669. 

In  determining  the  questions  arising  on  a 
special  verdict,  the  court  caimot  legally  deduce 
any  faot,  not  derived  from  other  £cts  appear- 


ing in  it.  WOUams  v.  Jaekaon,  5  Johns.  489, 
501.  It  is  not,  however,  necessary  that  a 
special  verdict  should  contain  facts  admitted 
by  the  pleadings.  Barto  v.  Himrod,  8  N.  Y. 
(4  Seld.),  483. 

Where  there  is  no  general  verdict,  the  ref- 
erence of  the  answers  of  the  iuryto  specific 
questions,  not  covering  the  whole  case  like  a 
special  verdict  to  the  general  term  for  judg- 
ment up|on  the  answers,  and  the  questions  of 
law  arising  in  the  case,  is  a  mistrial.  Man- 
ning V.  Managhan,  23  N.  Y.  (9  Smith),  539. 

Defenses  in  abatement  and  in  bar,  joined  in 
the  same  action,  require  separate  verdicts. 
Gardner  v.  C  lark,  21  N.  Y.  (7  Smith),  399. 

The  requisites  of  a  special  verdict  under 
the  Code,  are  the  same  as  prior  to  the  Code. 
WUliams  v.  WiUis,  7  Abb.  90. 

c.  Mixed  verdict^lf,  in  the  flndmgof  a 
jury,  special  matter  foUows  or  is  followed  by 
general  matter,  the  verdict  will  be  jud^ged 
according  to  the  special  matter.  Froickierier, 
Henriques,  6  Abb.  N.  S.  251. 


^261.  [216.]  (Am'dl849.)  Verdict  in  action  for  recovery  of  specific 
personal  property,  when  in  action  for  recovery  of  money  only,  or  real  prop- 
^yi  j^Tf  wMiy  render  either  general  or  special  verdict ;  and  when  court  may 
direct  special  finding. 

In  an  action  for  the  recovery  of  specific  personal  property,  if  the  proi>- 
erty  have  not  been  delivered  to  the  plaintiff,  or  the  defendant  by  his  answer 
claim  a  return  thereof,  the  jury  shall  assess  the  value  of  the  property,  if 
their  verdict  be  in  favor  of  the  plaintiff;  or,  if  they  find  in  favor  of  Ihu 
defendant,  and  that  he  is  entitled  to  a  return  thereof;  and  may,  at  the  tuin 
time,  assess  the  damages,  if  any  are  claimed  in  the  complaint  or  answt  r, 
which  the  prevailing  party  has  sustained  by  reason  of  the  detention  or 
taking  And  withholding  such  property. 

In  every  action  for  the  recovery  of  money  only,  or  specific  real  property, 
the  jury,  in  their  discretion,  may  render  a  general  or  special  verdict.  In 
all  other  cases  the  court  may  direct  the  jury  to  find  a  special  verdict,  in 
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writing,  upon  all  or  any  of  the  issues ;  and  in  all  cases  may  instruct  them, 
if  they  render  a  general  verdict,  to  find  upon  particular  questions  of  fact, 
to  be  stated  in  writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  shall  be  filed  with  the  clerk  and  entered  upon  the 
minutes. 


I.  Actions  for  the  Reooveby  op  Specific  Peksonal  Propebtt. 


a.  Oeneral  verdiot. — ^  actions  to  re- 
cover the  possession  of  personal  property  and 
damages  (or  its  detention,  a  general  verdict  is 
proper :  1st.  Where  there  has  not  heen  a  de- 
livery of  the  property  to  the  plaintiff,  and  the 
answer  does  not  deny  its  value,  as  stated  in 
the  complaint.  2d.  Where  the  property  has 
heen  delivered  to  the  plaintiff,  and  the  answer 
does  not  claim  a  r^elivery.  Archer  v.  Boti- 
dinet,  1  Code  R.  N.  S.  372;  Tracy  v.  New 
York  and  Harlem  BaUrocul  Co.  9  Bosw.  396. 

h.  Alternative  judgment.— The  plaint- 
iff cannot  elect  to  take  judgment  for  its  value 
where  the  property  has  been  replevied  and 
delivered  to  him ;  but  where  the  property  has 
not  been  delivered  to  him,  the  judgment,  in 
case  of  his  recovery,  should,  it  seems,  be  in 
the  alternative.  BoekweU  v.  Saunders,  19 
Barb.  473. 

Where  the  property  has  been  delivered  to 
the  plaintiff,  and  the  defendant,  in  his  answer, 
claims  a  return  thereof,  the  defendant,  in  case 
of  his  recovery,  has  not  the  right  to  a  judgment 
for  the  value  of  the  property,  or  its  return,  as 
he  shall  elect.  The  plaintiff  may  return  the 
property  instead  of  paying  for  it.  The  jury, 
in  such  a  case,  should  be  instructed  to  find  for 
the  defendant  generally,  and  to  assess  the  value 
of  the  property,  together  with  the  damages  for 
taking  and  withholding  it.  Glann  v.  Young- 
love,  27  Barb.  480. 

Where  the  judgment,  which  in  order  to  con- 
form to  the  report  of  the  referee,  should  have 
heen  in  the  alternative  for  the  return  of  per- 
sonal property  or  for  its  value,  is  for  its  value 
absolutely,  it  is  an  irregularity  to  be  corrected 
by  the  court  of  original  jurisdiction,  but  not 
reviewable  on  appeal.  Ingersoll  v.  Bostwick, 
22  N.  Y.  (8  Smith),  425;  Johnsony,  Carnley, 
lON.Y.  (6Seld.),  570. 

c.  Several  defendants.— In  an  action 

against  several  defendants,  to  recover  possess- 
ion of  personal  property,  the  court  has  the 
power  to  adjudge  a  return  of  the  goods  in 
favor  of  such  of  the  defendants  as  shall  appear 
to  be  entitled  to  them,  and  refuse  a  return  to 
the  others.  And  although  the  jury  find  the 
exclusive  possession  of  the  goods  to  be  in  one 
of  the  defendants,  they  are  not  bound  to  ren- 
der a  general  verdict  in  favor  of  all  of  the  de- 


fendants. Woodbum  v.  Chamherlin,  17  Barb. 
446. 

d.  Supplying  omission.— Where  the 
jury  in  their  verdict  for  the  plaintiff  award 
no  damages  for  the  detention  of  the  property, 
the  court  may  supply  the  omission  by  insert- 
ing nominal  damages.  Von  Schoening  v.  Bu- 
chanan, 14  Abb.  185,  468 ;  S.  0.  23  How. 44, 
164. 

e.  Assessing  damages.— In  assessing 

the  value  of  property,  its  valtu  at  the  time  of 
the  tried,  is  the  real  subject  of  the. inquiry 
and  the  proper  subject  of  proof.  Brewster  y. 
SilUman,  38  N.  Y.  (11  Tiff.),  423. 

Damages  arising  from  the  loss  of  the  use  as 
well  as  the  depreciation  of  the  property,  are 
compensated  by  the  damages  recovered  for  the 
detention  of  the  propeity.  lb. 

The  jury,  on  finding  for  the  plaintiff,  should 
assess  the  value  of  the  property  as  well  as  the 
damages  for  its  detention,  although  the  plaint- 
iff has  obtained  delivery  before  the  trial. 
Tracy  v.  New  York  and  Harlem  BaUroad 
Co,  9  Bosw.  396. 

/.  Form  of  iudgment.— In  an  action 
for  the  claim  ana  delivery  of  personal  prop- 
erty, a  verdict  and  judgment  in  form,  as  if  the 
action  were  on  the  case,  are  wholly  unwar- 
ranted. Wheeler  Y.  ^22en,  49  Barb.  460. 

g.  Eflfeot  of  former  verdict.— In  re- 
plevin, where  the  defendant,  by  his  answer, 
merely  denies  the  allegations  of  the  complaint, 
a  verdict  against  the  plaintiff  is  not  necessa- 
rily conclusive  that  the  plaintiff  has  not  title 
to  the  property ;  for  it  may  have  been  found 
that  the  defendant  did  not  wrongfully  detain 
it.  The  effect  of  the  verdict,  therefore,  de- 
pends upon  the  extrinsic  evidence.  But  where, 
on  the  trial,  the  title  to  the  property  was,  in 
fact,  the  issue,  the  verdict  for  the  defendant 
is  conclusive.  Angel  v.  Hollxster,  38  N.  Y. 
(11  Tiff.),  378. 

h.  Directing  verdict. — The  court  should 

direct  a  verdict  m  cases  where  a  finding  con- 
trary to  the  direction  prayed  for  would  be  set 
aside ;  and  it  is  error  not  to  do  so.  Shirley  v. 
VaU,  38  How.  406 ;  Carnes  v.  Ptott.  id.  100 ; 
S.C.  7  Abb.  N.  S.  42  ;  1  Sweeny  160.  See, 
also,  Adams  v.  Blanean,  6  Rob.  334 ; 
Schanck  v.  Morris,  7  id.  658. 


IT.   Actions  for  the  Recovery  op  Money  only. 


In  an  action  to  recover  a  money  demand  on 
contract,  the  amount  of  principal  and  interest 
being  admitted,  and  the  defendant's  liabilities 


established  by  special  verdict,  an  assessment 
by  the  jury  of  the  amount  of  recovery  is  un- 
necessary. Bulkley  V.  Marks,  15  Abb.  454. 
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ni.  Other  Cases. 


a.  Special  (lUestioilS* — The  submission 
of  special  questions  of  fact  to  the  jury,  in  ad- 
dition to  the  issues  generally,  is  purely  a  mat- 
ter of  discretion  with  the  court,  and  may  be 
M  ithdrawn  from  their  consideration  at  any  time 
before  they  give  their  finding  thereon.  Taylor 
V.  KetchuMy  5  Rob.  507;  S.  0.  35  How.  289. 

h.  Omission  to  find. — ^The  rendering  of  a 

general  verdict  by  the  jury,  and  its  reception 
y  the  court,  without  objection  either  by  the 
iudge  or  the  parties,  is  good,  though  the  jury 
fail  to  find  upon  certain  special  questions  of  fact 
upon  which  the  court  directed  them  to  find. 
Mossy.  Priest,  1  Rob.  632;  S.  C.  19  Abb.  314. 


c.  Uniting  several  iiutiiies.— Where 

the  plaintiff  unites  two  simultaneous  iniurieB 
to  property  as  one  cause  of  action,  without 
objection,  they  need  not  be  separated  at  the 
tnal,  or  in  the  verdict  or  judgment.  Hicen-' 
bothem  V.  Lowenbein,  6  Rob.  557. 

d.  Mandamus.— The  jury  ma^  render  a 
general  verdict  on  the  trial  of  the  issues  on  a 
plea  to  the  return  to  a  mandamus.  People  ex 
rel.  Peck  y.^ Board  of  Police,  14  Abb.  158 ;  S. 
C.  35  Barb.  651 :  People  ex  rel.  Hanraham  v. 
Board  of  Police  of  Metropolitan  Police  Dis- 
trict, 26  N.  Y.  (12  Smith),  316 ;  Rev*g  S.  C. 
35  Barb.  644;  14  Abb.  151. 


lY.  In  Obneral. 


a.  Seyeral  issues. — Where  there  are  sev- 
eral issues,  some  may  be  found  for  the  plaint- 
iff duid  others  for  the  defendant.  1  Archb.  Pr. 
213.  And  this  may  be  done  in  some  cases,  in 
order  that  the  defendant  so  acquitted  may  be 
used  as  a  witness  against  the  others.  See 
Butcher  v.  Forman,  6  Hill,  583;  Mills  v.  Lee, 
4  id.  549 ;  Moon  v.  Eldred,  3  id.  104. 

h.  In  actions  ex  delicto  against  sey- 
eral defendants,  the  jury  may  convict 
some  and  acquit  others.  Lockwood  v.  BuU,  1 
Cow.  322;  Drake  v.  Barrytnore,  14  Johns. 
166;  Lansing  v.  Montgomery,  2  id.  382. 

c.  Interest,  when  allowable.— Interest 

is  allowable  on  promissory  notes,  bills  of  ex- 
change and  goods  sold  on  a  sped  fled  credit. 
Amory  v.  McGregor,  15  Johns.  24, 38 ;  Miller 
T.  Vaughan,  1  id.  315 ;  Dana  v.  Fiedler,  12  N. 
Y.  (2  Kern.),  40.  And  generally  in  assessing 
damages  for  breach  of  contract,  on  contracts 
for  the  payment  of  money  from  the  time  it 
becomes  due.  WiUiams  v.  Sherman,  7  Wend. 
109 ;  Stai  V.  HaU,  20  id.  51 ;  Purdy  v.  PhU- 
lips,  11  N.  Y.  (1  Kern.),  406.  And  always 
where  there  is  an  express  or  implied  agree- 
ment to  pay  it.  Meeeh  v.  Smith,  7  Wend.  318. 
On  policies  of  insurance  from  the  time  of  pay- 
ment specified  in  the  policy.  Anonymous,  1 
Johns.  815.  On  judgments  from  the  rendi-' 
tion  thereof.  Sayre  v.  Austin,  3  Wend.  496 ; 
Klock  V.  Bobinson,  22  id.  157;  Lord  v. 
Mayor,  etc,  of  New  York,  3  Hill,  426.  In 
debt  on  bond,  to  the  anioimt  of  the  penal- 
t}'  only,  unless  judgment  has  been  delayed. 
People  V.  Gaine,  1  Johns.  343 ;  Smedes  v. 
Houghtaling,  3  Caines,  48;  Lyon  v.  Clark, 
8  N.  Y.  (4  Seld.),  148.  Where  interest  has 
become  due  on  a  bond,  interest  will  be  al- 
lowed on  such  interest  from  demand  of  pay- 
ment. Howard  v.  Farley,  19  Abb.  126 ;  S.  C. 
3  Rob.  308.  On  surety  bond,  iix>m  the  time 
of  breach.  Brainard  v.  Jones,  18  N.  Y.  (4 
Smith),  35.  In  covenant,  for  a  sum  certam 
due  for  rent.  Clark  y.  Barlow,  4  Johns.  183; 
Livingston  v.  Miller,  11  N.  Y.  (1  Kern.),  80. 
For  use  and  occupation.  Ten  Eyek  v.  Hough- 
taling. 12  How.  523.  On  premium  note,  for 
non-payment  of  assessment.  Hyatt  v.  Wait, 
37  Barb.  30.    On  attorney's  costs.  Graham  v. 


Chrystdt,  1  Abb.  N.  S.  121 ;  S.  0.  32  How. 
287 ;  S.  0.  Aff'd,  37  How.  279 ;  2  Keyes,  21. 
But  see  Case  v.  Hotchkiss,  37  How.  283 ;  S.  C. 
3  Abb.  N.  S.  381 ;  3  Keyes,  334 ;  1  Trans.  App. 
285 ;  Adams  v.  Fort  Plain  Bank,  23  How. 
45.  On  notes  payable  on  demand,  from  the 
time  of  the  demand.  Herrick  v.  Jvoolverton, 
42  Barb.  50 ;  S.  C.  Rev'd,  41  N.  Y.  (2  Hand), 
581.  In  an  action  against  a  stockholder  of  a 
manufacturing  corporation  to  enforce  his  indi- 
vidual liability,  upon  an  amount  equal  to  his 
stock  from  the  time  of  the  commencement  of 
the  suit.  Burr  v.  Wilcox,  22  N.  Y.  (8  Smith), 
551.  In  an  action  against  a  del  credere  factor 
in  default  o£  purchasers.  Blakely  v.  Jacobson, 
9  Bosw.  140.  On  account  stated.  Casey, 
Hotchkiss,  3  Keyes,  334;  S.  C.  37  How.  283 ; 
3  Abb.  N.  S.  381 ;  1  Trans.  App.  285.  On 
account  rendered,  from  the  time  of  rendition. 
Beers  v.  Beynolds,  12  Barb.  288.  On  bank 
deposits.  Pelham  v.  Adams,  17  Barb.  384. 
On  recovery  of  money  deposited  on  an  illegal 
wager,  from  the  time  of  demand.  Buckmany, 
Pitcher,  20  N.  Y.  (6  Smith),  9;  Aff'g  S.  0. 
13  Barb.  556.  On  legacies.  Brctdner  v.  i^aulk- 
ner,  12  N.  Y.  (2  Kern.),  472.  In  trespass  for 
taking  goods,  on  the  value,  from  the  time  of 
the  taking.  Beals  v.  Guernsey,  8  Johns.  448. 
In  trover,  on  the  value  of  the  chattels  from 
the  time  of  the  conversion,  id.  Wilson  v. 
Conine,  2  id.  280 ;  Bissell  v.  Hopkins,  4  Cow. 
53 ;  Hyde  v.  Stone,  7  Wend.  354 ;  Baker  v. 
Wheeler,  8  id.  505.  In  actions  for  injury  to 
property.  Hicenbothem  v.  Lowenbein,  6  Kob. 
557 ;  Schwerin  v.  McKie,  5  Rob.  404.  In  an 
action  against  a  sheriff  for  an  escape.  Beniek 
V.  Orser,  4  Bosw.  384. 

d.  Interest  when  not  allowable.— 

On  unliquidated  demands.  Anonymous.  1 
Johns.  315;  Newell  v.  Grisujold,  6  id.  45; 
McKniaht  v.  Dunlop,  4  Barb.  36.  On  an 
unliouidated  account  for  board.  Holmes  v. 
Bankin,  17  Barb.  454.  Or  for  medical  at- 
tendance where  no  date  is  proved.  Bawson 
V.  Grow,  4  £.  D.  Smith,  18.  Or  for  work, 
labor  and  services.  Doyle's  administrator  v. 
St,  James  Church,  at  Brooklyn,  7  Wend. 
178;  Reid  v.  Bensselaer  Glass  Factory,  3 
Cow.  393 ;  Van  Beuren  v.  Van  Gaasbeck^  4 
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id.  496.  Or  for  goods  sold  and  delivered, 
where  no  time  is  fixed  for  payment,  id.  Tt^ck- 
er  V.  Ives,  6  id.  193.  Unless  there  is  an  agree- 
ment, express  or  implied,  to  allow  interest,  id. 
Van  Beuren  r.  Van  Gaasheck,  4  id.  496 ;  Beid 
V.  Bensselaer  Glass  Factory,  3  id.  393 ;  S.  0. 
on  appeal,  5  id.  587 ;  NeweU  v.  Griswold,  6 
Johns.  45.  But  see  Graham  ▼.  Chrystal,  37 
How.  279 ;  S.  0  2  Keyes,  21 ;  Aff'g  S.  C.  32 
How.  287 ;  S.  0.  1  Abb.  N.  S.  121,  holding 
that  interest  may  be  allowed  on  an  unliquida- 
ted demand  where  the  amount  is  capable  of 
being  ascertained. 

e.  —  an  exception  to  the  allowance 

of  interest  must  be  specific.  Chraham  v. 
Chrysua,  1  Abb.  N.  S.  121 ;  S.  0.  32  How. 
287 ;  S.  0.  Aff'd  37  How.  279 ;  S.  C.  2 
-Keyes,  21 ;  McMahon  v.  New  York  dt  Erie 
BaUroad  Co.  20  N.  Y.  (6  Smith),  469. 

/.  —  for  improper  allowance  of  in- 
terest the  verdict  will  not  be  set  aside,  but 
the  plaintiff  will  be  allowed  to  remit.  JDox  v. 
Dey,  3  Wend.  356. 

g.  Where  no  objection  to  the  al- 
lowance of  interest  is  made  on  the  trial, 
it  cannot  be  raised  on  a  motion  for  a  new 
trial.  Sipperly  v.  Stewart,  50  Barb.  62. 

h.  The  question  of  allowing  inter- 
est from  the  time  of  bringing  the  action,  upon 
the  items  of  damages  sustained  by  the  plaint- 
iff, is  properly  submitted  to  the  discretion  of 
the  jury  in  actions  for  tort.  Walrath  v.  Bed- 
iUld,  18  N.  Y.  (4  Smith),  458. 

■  i.  Compound  interest  cannot  be  recov- 
ered in  an  action  at  law,  unless  there  has 
been  a  promise  in  writing  to  pay  it  after  in- 
terest has  become  due;  or,  unless  there  is 
proof  of  peculiar  facts  taking  it  out  of  an  or- 
dinary claim  of  account  or  note.  Forman  v. 
For  man,  17  How.  255.  See,  also,  Townsend 
v.  Corning,  1  Barb.  627 ;  Tyleey,  Yates,  3  id. 
223 ;  Ackerman  v.  EmoU,  4  id.  626 ;  Aff'g 
S.  0.  3  N.  Y.  Leg.  Obs.  337.  And,  also, 
Howard  v.  Farley,  3  Rob.  308;  S.  0.  19 
Abb.  126,  in  which  it  was  held  that  it  might 
be  allowed. 

i.  Where  greater  damages  than  are 
claimed  in  the  complaint  ai-e  given  by 

the  verdict,  the  clerk  should  enter  the  verdict 
only  for  the  amount  claimed.  If  entered  for 
more,  the  plaintiff  may  remit  the  excess. 
Barber  v.  Base,  5  Hill  76 ;  Usher  v.  Dansey, 
4  M.  &  S.  94.  Or,  in  a  proper  case,  obtain 
leave  to  amend  his  complaint  under  §  173  of 
the  Code.  (See  notes.)  When  a  verdict,  or  a 
report  of  a  referee,  is  for  a  greater  amount  than 
the  sum  claimed  in  the  complaint,  an  amend- 
ment increasing  the  amount  of  the  claim  will 
not  be  allowed,  except  on  the  terms  of  grant- 
ing a  new  trial,  and  paying  the  costs  of  the 
trial  already  had  and  the  costs  of  opposing  the 
motion.  Bowman  v.  Earle,  3  Duer,  691; 
Corning  v.  Corning,  6  N.  Y.  (2  Seld.),  97. 

k  Single  damages  may  be  recovered, 
although  the  complaint  is  upon  the  statute  re- 
lating to  willful  trespasses.  Dnbois  v.  Beaver, 
25  N.  Y.  (11  Smith),  123. 


I  Double  and  treble  damages.— 

To  entitle  the  phiintiff  to  treble  damages  the 
complaint  must  refer  to  the  statute.  Brown  v. 
Bristol,  1  Cow.  176 ;  Livingston  v.  Platner, 
id.  175.  The  jury  should  find  generally  for 
the  plaintiff,  and  assess  single  damages,  leav- 
ing it  for  the  court,  on  motion,  to  double  or 
treble  the  damages  as  the  case  may  require, 
otherwise  the  court  will  intend  that  the  jury 
found  treble  damages  or  that  the  defendant 
brought  himself  within  the  provisos  of  the 
statute,  id.  See,  also.  King  v.  Havens,  25 
Wend.  420 ;  Cross  v.  United  States,  1  Galli- 
son,  26;  WhUmore  v.  Cutter,  id.  478. 

Single  damages  may  be  recovered,  although 
the  plaintiff  complains  upon  the  statute  for  a 
willful  trespass.  Dubois  v.  Beaver,  25  N.  Y. 
(11  Smith),  123.  See,  also,  Howard  v.  Far- 
ley, 3  Rob.  308;  S.  0.  19  Abb.  126,  in  which 
interest  upon  interest  was  held  allowable  un- 
der the  circumstances. 

w.  Severance  of  damages— when 
they  cannot  be  severed.— In  trespass 

the  damages  cannot  be  severed,  where  the  de- 
fendants, having  joined  in  pleading,  are  found 
jointly  guilty.  (fShedy.  Kirker,  8  Abb.  69; 
S.  C.  4  Bosw.  120 ;  Hill  v.  Goodchild,  5  Burr. 
2790;  3fite^«v.JftZ/6anA;,6T.R.199.  The 
same  is  the  case  though  they  sever  in  pleading, 
or  one  of  them  suffers  judgment  by  default, 
if  they  are  found  jointly  guilty.  Bohun  v. 
Taylor,  6  Cow.  313.  See,  also,  Austen  v. 
WiUward,  Cro.  El.  860;  Heydon's  Case,  11 
Co.  6  o,  7  a;  I  Archb.  Pr.  219. 

In  an  action  against  several  defendants,  if 
one  suffers  default  and  the  plaintiff  succeeds 
against  those  who  plead,  damages  must  be 
assessed  against  all  at  the  same  time  by  the 
jury  who  try  the  issue.  Van  Schaick  v. 
Trotter,  6  Cow.  599 ;  Heydon's  Case,  11  Co. 
5 ;  Dicker  v.  Adams,  2  Bos.  &  Pul.  163.  But 
if  .those  who  plead  to  the  issue  are  acquitted, 
the  rule  is  that  if  the  plea  of  one  of  the  de- 
fendants (e,  g,  payment  of  the  debt)  shows 
that  the  plaintiff  has  no  cause  of  action  against 
any  of  them,  such  plea  inures  to  the  benefit  of 
all ;  but  it  is  otherwise  where  the  plea  oper- 
ates merely  to  discharge  the  defendant  who 
makes  it.  TuttU  v.  Cooper,  10  Pick.  281,  291 ; 
Jor^es  V.  Harris,  2  Strange,  1108;  Cressy  v. 
Webb,  id.  1222. 

n.  —  when  damages  may  be  sev- 

ered% — In  trespass  against  several  defend- 
ants jointly,  the  jury  may  find  one  of  them 
guilty  of  the  trespass  at  one  time  and  another 
at  another.  Heydon's  Case,  1 1  Co.  5  b.  Or 
one  of  them  guilty  of  one  part  of  the  trespass 
and  another  of  another.  Player  v.  Warn,  Cro. 
Car.  54.  Or  some  guilty  of  the  whole  trespass, 
and  others  of  a  part  only ;  in  all  of  which  cases, 
the  jury  may  assess  several  damages,  id.  1 
Arohb.  Pr.  219. 

0, -^when  the  damages  may  be 

joint  or  several. — In  case  of  several  counts, 
the  jury  may  give  entire  damages,  or  may 
sever  and  give  damages  on  each  count  or  class 
of  counts.  1  Archb.  N.  P.  54. 

Where  the  jury  give  entire  damages,  and 
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one  count  proyes  bad,  the  defendant  maj 
move  in  arrest  of  judgment.  Cheetham  y. 
ISJUoUan^  5  Johns.  435 ;  Highland  Tumpilce 
Co,  y.  dPKean^  11  id.  98 ;  Grant  ▼.  AsUe,  2 
Doug.  722;  Holt  ▼.  Scholefidd,  6  T.  R.  691. 
Or  bring  error.  Garr  v.  Cromez,  9  Wend.  650 ; 
1  Archb.  N.  P.  54.  Unless  the  error  can  be 
remedied  by  amendment.  Eddoweay.  Hopkins; 
1  Dougl.  376  ;  WiUiams  v.  Breedon,  1  Bos. 
and  Pul.  329;  1  Archb.  Pr.  219. 

p.  —  severance  br  mistake.— If  the 

jury  sever  the  damages  bj  mistake,  the  de- 
fect may  be  cured  by  the  plaintiff's  taking 
judgment,  de  mdiorious  damnis  against  one, 
and  entering  a  noUe  prosequi  as  to  the  other. 
O'Shea  v.  Kirker,  8  Abb.  69;  S.  0.  4  Bosw. 
120 ;  Twmer  v.  McCarthy,  4  E.  D.  Smith,  247 ; 
Mitchell  r.  MUlhank,  6  T.  R.  199 ;  Ikde  t. 
Eyre,  1  Wils.  306.  Or  he  may  have  j  udgment 
for  the  greater  damages  against  both,  by  en- 
tering a  remittitur  as  to  the  lesser  damages. 
Bobinson  v.  Dodeworthy  Gro.  Oar.  192 ;  So' 
5m  V.  Long,  1  Wiis.  30;  Archb.  Pr.  219. 
And  may  oolleot  his  costs  of  each.  Beat  v. 


Finch,  11  N.  T.  (1  Kern.),  128;  Kwdser* 
hacker  v.  Colver,  8  Cow.  111. 

q,  ~  but  one  satisfaction.— Where  the 

plaintiff  recovers  in  separate  suits  againstsev- 
eral  joint  trespassers,  he  can  have  but  one  sat- 
isfaction, lb. 

r.  Conditional  damages.— Where  the 

jury  find  for  the  plaintiff,  and  an  issue  of  lav 
remains  to  be  determined,  they  should  assess 
contingent  damages  to  become  absolute,  if  the 
issue  of  law  is  decided  in  favor  of  the  plaintiff. 
2  Tidd's  Pr.  717,  778.  But  this  is  not  neces- 
sary where  the  issue  goes  to  the  whole  declar- 
ation. Bates  v.  Green,  19  Wend.  630. 

«.  Correcting  verdict. — In  case  of  mis- 
take the  jury  may  correct  their  verdict,  after 
it  has  been  pronounced,  before  it  has  been  re- 
ceived and  recorded ;  and  for  the  same  reason 
the  court  may  send  them  out  wun  to  recon- 
sider it.  Blackleg  v.  Sheldon,  7  Johns.  32; 
Wells  V.  Cox,  1  Daly,  616 ;  Moss  v.  Priest, 
19  Abb.  314;  S.  G.  1  Rob.  632.  See,  also, 
notes  to  §§  173  and  262. 


§  262.  [217.]  On  special  finding^  with  general  verdict^  former  to 
control. 

Where  a  special  finding  of  facts  shall  be  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court  shall  gire  judg- 
ment accordingly. 


a.    Changing    rerdict    firom    one 

party's  favor  to  tiie  other.— Inconsist- 
ency of  the  general  verdict  with  the  special 
findings  of  the  jury  does  not  authorize  the 
judge  at  the  circuit  to  direct  a  verdict  for  one 
party  to  be  changed  to  a  verdict  for  the  other. 
United  States  Trust  Co,  v.  Harris,  2  Bosw. 
76.  For  proceedings  at  general  term  where 
such  inconsistency  exists,  see,  id. 

ft.  Terdict  on  some  of  the  counts. 

Where  a  complaint  contains  special  counts  as 
well  as  the  common  count,  for  goods  sold, 
and  there  is  a  general  verdict  for  the  plaintiff, 
and  it  appears  that  the  action  upon  the  com- 
mon count  is  barred  by  a  former  suit,  the 


judge  may  permit  the  verdict  to  be  entered 
upon  the  special  counts,  provided  all  the  evi- 
dence is  applicable  to  them.  Baker  v.  Band^ 
13  Barb.  152. 

c.  Special  matter  oontrols.— If,  in  the 

finding  of  a  jury,  special  matter  follows  or  is 
followed  by  general  matter,  the  verdict  will 
be  judged  according  to  the  special  matter. 
Fraschieris  v.  Henrtques,  6  Abb.  N.  8. 251. 

<2.  As  to  conforming  the  verdict  to 

the  findings  of  the  jury,  see  WkU  v.  6*o», 
1  Daly,  515. 

e.  As  to  conforming  the  verdict  tc 
the  actual  intentions  of  ^Le  jurors,  se» 
Moss  V.  Priest,  19  Abb.  3U  ^  S  C.  1  Rob.  632 


%  /i63.  [218.]  (Am*d  1851.)  In  actions  for  recovery  of  money  only,jwr% 
to  assess  damages. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the  recover} 
of  money,  or  for  the  defendant  when  a  set-off  for  the  recovery  of  money  ii 
established,  beyond  the  amount  of  the  plaintiff's  claim  as  established,  th( 
jury  must  also  assess  the  amount  of  the  recovery ;  they  may  also,  undet 
the  direction  of  the  court,  assess  the  amount  of  the  recovery  when  the  cour*. 
give  judgment  for  the  plaintiff  on  the  answer.  If  a  set-off,  established  at 
the  trial,  exceed  the  plaintiff's  demand  so  established,  judgment  for  the 
defendant  must  be  given  for  the  excess  ;  or  if  it  appear  that  the  defendant 
IS  entitled  to  any  other  affirmative  relief,  judgment  must  be  given  accord- 
ingly- 
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§  QQ4:.  [219.]  (Am'd  1851, 1852.)  BfUty  of  verdict. 

Upon  receiving  a  verdict,  tbe  clerk  shall  make  an  entry  in  his  minutes, 
specifying  the  time  and  place  of  the  trial,  the  names  of  the  jurors  and  wit- 
nesses, the  verdict,  and  either  the  judgment  rendered  thereon,  or  an  order 
that  the  cause  be  reserved  for  argument  or  further  consideration.  If  a  dif- 
ferent direction  be  not  given  by  the  court,  the  clerk  must  enter  judgment 
in  conformity  with  the  verdict.  If  an  exception  be  taken,  it  may  be 
reduced  to  writing  at  the  time,  or  entered  in  the  judge's  minutes  and  after- 
ward settled  as  provided  by  the  rules  of  the  court,  and  then  stated  in 
writing  in  a  case,  or  separately,  with  so  much  of  the  evidence  as  may  bd 
material  to  tbe  questions  to  be  raised,  but  need  not  be  sealed  or  signed,  nor 
need  a  bill  of  exceptions  be  made.  If  the  exceptions  be  in  the  first 
instance  stated  in  a  case,  and  it  be  afterwards  necessary  to  separate  them, 
the  separation  may  be  made  under  the  direction  of  the  court,  or  a  judge 
thereof.  The  judge  who  tries  tbe  cause  may,  in  his  discretion,  entertain  a 
motion  to  be  made  on  his  minutes  to  set  aside  a  verdict  and  grant  a  new 
trial  upon  exceptions,  or  for  insufficient  evidence,  or  for  excessive  damages  ; 
but  such  motion  in  actions  hereafter  tried,  if  heard  upon  the  minutes,  can 
only  be  heard  at  the  same  term  or  circuit  at  which  the  trial  is  had.  When 
such  motion  is  heard,  and  decided  upon  the  minutes  of  the  judge,  and  an 
appeal  is  taken  from  the  decision,  a  case  or  exceptions  must  be  settled  in 
the  usual  form,  upon  which  the  argument  of  the  appeal  must  be  had. 


a.  Judgment  to  be  entered  except 

in  two  oases. — There  are  but  two  cases  in 
which  the  proceedings  upon  a  trial  at  circuit 
are  roTiewable  in  the  first  instance:  at  general 
term  before  judgment.  First,  upon  a  motion 
by  the  unsuccessful  party  for  a  new  trial,  upon 
exceptions,  by  order  of  the  judge  who  tried 
the  cause.  Second,  where  there  is  an  uncon- 
troverted  state  of  facts,  and  the  case  presents 
only  questions  of  law,  and  the  judge  directs  a 
verdict  subject  to  the  opinion  of  the  court. 
Cobb  V.  Cornish,  16  N.  Y.  (2  Smith),  602 ;  S, 
C.  15  How.  407;  6  Abb.  129.  The  iudge 
at  the  circuit  cannot  direct  a  case  to  be  heard 
in  the  first  instance  at  general  term,  where 
there  are  any  questions  of  fact  to  be  exam- 
ined. Dickerson  y.  WoLaon^  48  Barb.  412. 

b.  The  clerk  ma^  am3nd  an  entry 

made  by  him  in  his  minutes,  so  as  to  correct 
an  error  therein,  and  conform  the  entry  to  the 
decision  made  by  the  court.  Smith  y.  Coe,  7 
Rob.  477. 

e.  Authentication  of  exceptions.— 

Where,  on  an  appeal  to  the  court  of  appeals, 
it  appears  by  the  return  that  the  exceptions 
were  taken  at  the  trial  and  separately  stated, 
it  is  not  necessary  that  they  should  be  authen- 
ticated by  the  justice  who  tried  the  cause,  or 
by  the  court  below.  Zabriakie  y.  Smith,  UN. 
Y.  (1  Kern.),  4«0. 

d.  Separating  eTceptions.— Section 

264  implies  that  it  may  become  necessary  to 
separate  exceptions  when  incorporated  m  a 
Gikkrist  y.  Stevenson,  7  How.  273. 


Where  the  exceptions  are  in  the  first  instance 
stated  in  a  case  containing  matter  not  neces- 
sary to  present  the  legal  questions  arising  upon 
them,  the  party  desiring  a  review  in  the  court 
of  appeals  should  procure  the  exceptions  to  be 
separated  from  the  case  by  or  under  the  direc- 
tion of  the  court  below,  or  a  justice  thereof. 
Zabriskie  v.  Smith,  UN.  Y.  (1  Kern),  480. 
If  it  does  not  appear  from  the  return  either 
that  the  exceptions  were  in  the  first  instance 
stated  separately,  or  that  they  were  separated 
from  the  case  in  which  they  were  originally 
stated,  under  the  direction  of  the  court  below, 
or  a  judge  thereof,  the  appeal  to  the  court  of 
appeals  will  be  dismissed.  lb. 

«.  Motion  upon  the  minutes.— There 

are  only  three  grounds  upon  which  the  court 
may  entertain  a  motion,  upon  its  minutes,  to 
set  aside  a  yerdict  and  grant  a  new  trial,  viz. ; 
upon  exceptions,  for  insufficient  evidence,  or 
for  excessive  damages.  Tinson  v.  Welch,  7 
Rob.  392;  Moore  v.  Wood,  19  How.  405. 
See,  also,  Algeo  v.  Duncan,  7  Trans.  App. 
106 ;  S.  C.  39  N.  Y.  (i2  Tiff".),  313,  and  Mc 
Donald  v  Walter,  40  N.  Y.  (1  Hand),  561, 
holding  that  on  motion  upon  the  judge's  min- 
utes, the  verdict  may  be  set  aside  and  a  new 
trial  granted,  on  the  ground  of  inadequacy  of 
the  yerdict. 

/.  Construction. — By  insufficient  evi- 
dence is  intended  a  case  where  tbe  verdict  is 
contrary  to  evidence.  Moore  y.  Wood,  19  How, 
405;^{2^oy.2>uncafi,24How.210.  See2¥»- 
son  y.  Welch,  7  Hob.  392. 
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g-  IndeXDendent  remedy. — ^The  mode  of  l  of  an  appeal  from  the  judgment.  Gkmium  y. 
review  provided  by  this  section  is  independent  I  Campbell,  MSS. 

^  265.  [220.]  (AmM  1851,  1852,  1857.)  JudffmerU,  when  to  be  entered  ; 
motion  for  new  trial  on  a  case  or  exceptions;  direMng  verdict  subject  to  opin- 
ion of  court. 

A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or  otherwise,  and  an 
application  for  judgment  on  a  special  verdict  or  case  reserved  for  argument 
or  further  consideration,  must  in  the  first  instance  be  heard  and  decided  at 
the  circuit  or  special  term,  except  that  when  exceptions  are  taken,  the  judge 
trying  the  cause  may,  at  the  trial,  direct  them  to  be  heard  in  the  first  in* 
stance  at  the  geneml  term,  and  the  judgment  in  the  meantime  suspended  ; 
and  in  that  case  they  must  be  there  heard  in  the  fii*st  instance,  and  judg- 
ment there  given.  And  when  upon  a  trial  the  case  presents  only  questions 
of  law,  the  judge  may  direct  a  verdict  subject  to  the  opinion  of  the  court 
at  the  general  term,  and  in  that  case  the  application  for  judgment  must  be 
made  at  the  general  term.  Every  judgment  rendered  upon  a  verdict,  taken 
subject  to  the  opinion  of  the  court  at  a  general  term,  may  be  reviewed  by 
the  court  of  appeals  in  the  same  manntT  and  with  the  like  efiect  as  if  excep- 
tions had  been  duly  taken  at  the  proper  time ;  pi*ovided  it  shall  appear  by 
the  return  that  questions  of  law  were  involved  in  the  rendition  of  the  judg- 
ment. 

MonoN  FOR  A  New  Trial. 


a.  Distinot  remedies. — A  motion  for  a 

new  trial  and  an  appeal  from  a  judgment  are 
entirely  distinct  remedies,  which  may  be  pur- 
sued at  the  same  time.  Benedict  v.  Caffee,  3 
Duer,  669.  See,  also,  Parker  y.  Jervis,  3 
Keyes,  271. 

6.  Restrictloil. — Motions  for  new  trials, 
on  case  or  exceptions,  are  restricted  to  cases  in 
which  verdicts  have  been  rendered  in  trials 
before  juries.  Jackson  v.  Fctssitt,  33  Barb.  645; 
S.  C.  12  Abb.  281 ;  21  How.  279 ;  BumeU  v. 
Phalon,  4  Bosw.  622.  And  the  case  on  which 
the  motion  is  made  should  show  that  the  trial 
was  by  jury.  Cronk  ▼.  CanfieU,  31  Barb.  171. 

c.  Before  judgment.— The  motion  for 

a  new  trial  must  be  made  before  judgment  is 
entered  absolutely.  Jackson  v.  Fassitt,  33 
Barb.  645 ;  S.  C.  12  Abb.  281 ;  21  How.  279 ; 
Rev'g  S.  C.  9  Abb.  137 ;  Gumey  v.  Smithson, 
7  Bosw.  396;  Anderson  v.  Dickie,  17  Abb. 
*  83;  S.  C.  20  How.  105;  1  Rob.  238,  700; 
Barnes  v.  Roberts y  5  Bosw.  73.  The  court 
may,  however,  allow  the  judgment  to  be  en- 
tered before  the  motion  to  stand  as  security, 
id.;  and  Morange  T.Morris,  12  Abb.  164; 
Benedict  v.  Caffee,  3  Duer,  669.  And  may 
permit  the  motion  to  be  made  after  judgment 
has  been  entered  absolutely,  where  sufficient 
excuse  is  shown  for  not  making  the  motion 
before  judgment.  Stilwell  v.  Staples,  4  Rob. 
639.  See,  also,  Magnus  y.  Trischet,  2  Abb. 
N.  S.  175.  And  may,  if  necessary,  convert 
an  absolute  judgment  into  one  to  stand  merely 
as  security.  Stilwell  v.  Staples,  4  Rob.  639. 
See«  also.  Tucker  v.  White,  27  How.  97,  hold- 


ing that  as  an  original  question,  the  entry  of 
an  absolute  judgment  on  a  verdict  forms  no 
bar  to  a  motion  at  special  term  for  a  new 
trial  on  a  case.  Also,  for  a  review  of  all  the 
reported  cades  upon  the  question,  see  S.  G. 
28  How.  78.  See,  also,  Folger  y.  FiUhugh, 
41  N.  Y.  (2  Hand),  228,  holding  that  the 
special  term  has  a  right  to.  hear  and  grant  a 
motion  for  a  new  trial  upon  a  case  made,  al- 
though a  judgment  has  already  been  entered 
upon  the  verdict. 

d.  Order,  nunc  pro  tunc,  reAising  a 

new  trial. — Where,  after  an  appeal  nas 
been  taken  from  a  judgment,  a  case  is  made 
and  settled,  and  the  parties  appear  to  ai^ue  the 
appeal  upon  the  case,  without  objection  to  the 
irregularity,  leave  will  be  given  to  enter,  nunc 
pro  tunc,  an  order  refusing  a  new  trial. 
Gumey  v.  Sharp,  17  Abb.  410 ;  S.  C.  Aff *d, 
41  N.  Y.  (2  Hand),  619. 

c.  Must  be  at  special  term.— Where 

there  are  no  exceptions,  or  where  the  new 
trial  is  sought  on  a  question  of  fact,  the  mo- 
tion must  be  heard  in  the  first  instance  at 
special  term.  Lusk  v.  Smith,  8  Bai*b.  570. 
So,  where  there  are  exceptions,  and  the  new 
trial  is  sought  on  questions  of  law  only,  un- 
less there  is  an  order  that  the  exceptions  be 
heard  in  the  first  instance  at  general  term, 
the  motion  must  be  heard  at  special  term. 
Morange  v.  Morris,  12  Abb.  164 ;  Taylor  v. 
Harlow,  11  How.  285;  Watson  v.  Scriven,  7 
id.  10;  Potter  v.  Chadsey,  16  Abb.  146. 

/.  The  objections  raised  at  the  trial 

are  alone  available,  on  a  motion  for  a  new 
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trUl.  WcUeniOe  Manufaeturmy  Company  v.^ 
Bryan,  9  Hoir.  27 ;  Smith  ▼.  Floyd,  18  Barb. 
523 ;  Staring  v.  Bowen,  Q  id.  109.  But,  see 
Keyea  t  Devlin,  3  £.  D.  Smith,  518. 

Where,  upon  the  trial  of  a  cause,  the  only 
objections  made  by  the  defendant  rest  on  legal 
grounds,  which  are  overruled  by  the  judge, 
and  the  judge  charges  that  the  plain tiif  has  a 
right  to  recover,  without  any  exception  being 
taken  to  the  charge,  the  defendant  cannot  af- 
terward object  that  a  question  of  fact  should 
have  been  submitted  to  the  jury.  Hunter  y. 
Osterhoudt,  11  Barb.  33. 

g>  A  refusal  of  the  judge  to  per- 
mit an  amendment  of  the  pleadings  at 

the  trial,  cannot  be  reviewed  on  a  motion  for  a 
new  trial.  Hendricks  v.  Decker^  35  Barb.  298. 

h.  An  erroneous  assamptlon  by  the 

judge,  in  charging  the  jury,  that  there  is  no 
oon&oversy  upon  a  particular  matter  of  fact, 
is  not  to  be  corrected  bj  an  exception,  but  by 
calling  his  attention  to  it  at  the  time.  Hoffman 
V.  Etna  Fire  Insuranee  Co.  1  Rob.  501 ;  S. 
0.  19  Abb.  325;  S.  0.  Aff'd,  32  N.  Y.  C5 
Tiff.),  405. 

t.  Denying  a  motion  to  strike  out 

evidence  wholly  immaterial,  is  not  ground 
for  reversing  a  criminal  conviction.  McKee  v. 


People,  36  N.  Y.  (9  Tiff.)  113 ;  S.  0.  34  How. 
230;  3  Abb.  N.  S.  216. 

j.  An  expression  of  opinion  by  the 

presiding  judge  upon  the  weight  or  bearing  of 
the  evidence  submitted  to  the  jury,  is  not 
matter  of  exception.  lb. 

k.  Imposing  condition. — On  reversing 
a  judgment  for  error  and  ordering  a  new  trial, 
the  court  cannot  impose  the  condition,  that 
testimony  already  taken  shall  be  received  in 
evidence  on  the  new  trial.  Bruce  v.  Daven- 
port, 5  Abb.  N.  S.  185 ;  S.  0.  3  Trans.  App. 
82;  3  Keyes,  472.  As  to  other  considera- 
tions, see  Humiston  v.  Ballard,  39  How.  93 ; 
40  id.  40. 

I  The  only  effect  of  omitting  to 

make  a  case  is  to  compel  the  party  to  ar 
gue  his  appeal  on   the  judgment  alone,   in 
which  case  errors  on  the  trial,  as  they  are  not 
entered  on  the  record,  are  of  course  exclucj^d. 
Bergen  v.  Duhemet,  7  Rob.  1, 

m.  Power  of  supreme  court.— The 

supreme  court  has  the  undoubted  power  and 
right  to  examine  the  evidence  at  large,  and 
upon  the  whole  case,  including  the  law  and 
the  facts,  to  set  aside  a  verdict  and  grant  a 
new  trial.  Macy  v.  Wheeler,  30  N.  Y.  (3 
Tiff.),  231 ;  S.  C.  18  Abb.  73. 


Exceptions  heabd  in  first  instance  at  General  Term. 


a.  Dismissal  of  complaint.— An  ex- 
ception to  a  dismissal  of  a  complaint  (or  non- 
suit) may  be  ordered  heard  in  the  first  in- 
stance at  general  term.  Ixike  v.  Artisan^ 
Bank,  3  Abb.  N.  S.  209 ;  S.  C.  1  Trans.  App. 
71;  3  Keyes,  276;  Rev'g  S.  0.  17  Abb.  232. 

h.  Judgment  to  be  given  at  general 

term — where  exceptions  are  ordered  to  be 
heard  in  the  first  instance  at  general  term,  and 
judgment  in  the  meantime  suspended,  judg- 
ment can  only  be  given  there ;  and  thereafter 
the  judge  who  tried  the  cause  has  no  more 
power  to  make  an  order  in  the  action  than 
any  other  judge.  Devoe  v.  HdcJdey,  3  Rob. 
679. 

c.  Questions  of  fjaict.— Where  excep- 
tions are  heard  in  the  first  instance  at  general 
term,  the  case  cannot  be  reviewed  on  the 
question  that  the  verdict  is  against  the  weight 
of  evidence.  The  court  hns  nothing  to  do 
with  the  findings  of  fact ;  and  even  though 
erroneous,  cannot  interfere  to  correct  them. 
Hoxie  V.  Greene,  37  How.  97 ;  Dicker  son  v. 
Waeon,  48  Barb.  412 ;  Hotchkiss  v.  Hodge, 
38  id.  118 ;  Clarke  v.  Ward,  4  Duer,  206. 

d.  Waiver  of  hearing  at  gaaeral 

term. — ^Where  exceptions  are  ordered  to  be 
heard  in  the  first  instance  at  general  term, 
when,  instead  of  moving  at  general  term,  amo> 
tion  for  a  new  trial  on  the  exceptions  is  made 
and  decided  at  special  term,  from  which  decis- 
ion an  appeal  is  taken  to  the  general  term,  the 
latter  court  will  treat  the  order  to  have  the  ex- 
ceptions heard  in  the  first  instance  at  ^neral 
term,  as  waived  by  the  parties,  and  the  decision 
made  at  special  term  as  the  decision  of  the 


judge  who  tried  the  cause,  whether  it  was  so 
in  fact  or  not.  Ely  v.  McNight,  30  How.  97. 

c.  Conflicting  evidence.— Taking  tes- 
timony on  both  sides  upon  a  particular  ques- 
tion, does  not  pecessarily  amount  to  conflict- 
ing evidence,  so  that  the  case  may  not  present 
questions  of  law  only,  and  the  court  be  war- 
ranted in  ordering  the  exceptions  heard  in  the 
first  instance,  at  general  term.  Huntington  v. 
Claflin,  38  N.  Y.  (11  Tiff.),  182 ;  S.  0.  6 
Trans.  App.  169;  Aff'g  S.  0.  10  Bosw.  262. 
See  Jl^le  v.  Harrington,  14  How.  59 ;  4  Abb. 
421. 

A  verdict  should  not  be  set  aside  and  a  new 
trial  granted,  merely  because  the  appellate 
court  would  have  come  to  a  different  conclu- 
sion from  that  of  the  jury,  on  the  force  and 
weight  of  the  testimony.  Mjackey  v.  New  York 
Central  Bailroad  Co,  27  Barb.  528. 

/.  Improper   rule  of  damages.— 

Where,  on  exceptions,  the  court  cannot  clear- 
ly see  that  injustice  has  not  been  done  by  the 
application  of  an  improper  rule  of  damages,  a 
new  trial  must  be  ordered.  Bogers  v.  Beard, 
20  How.  98;  S.  C.  corrected,  id.  282. 

g*  The  case  may  be  amended  to 

make  it  agree  with  the  judge's  minutes,  on  the 
argument  of  a  motion  for  a  new  trial.  Toplita 
V.  Baymond,  10  Abb.  60. 

h.  New  trial  as  to  one  of  several 

defendants* — In  a  joint  action  of  tort 
against  several  defendants,  where  all  have 
united  in  the  plea  of  the  general  issue,  there 
may  be  a  new  trial  as  to  one  of  the  defend- 
ants, leaving  the  verdict  undisturbed  as  to  the 
i  others.  Seeley  v.  Chittenden,  4  How.  265. 
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».  Service  of  order  for  new  triaL— 

A  copy  of  the  order  granting  a  new  trial,  on 
the  application  of  the  defendant,  must  be 
served  on  the  plaintiff's  attorney,  before  the 
defendant  can  move  for  a  dismissal  of  the 
complaint  for  not  proceeding  to  trial.  It  is 
otherwise,  where  a  new  trial  is  granted  on 
motion  of  the  plaintiff.  Bobb  v.  JeweU,  6  How. 
276. 

J.  Where  no  appeal  is  taken  from 

an  order  denying  a  motion  for  a  new  trial  at 
special  term,  the  moving  party  will  be  deemed 
to  acquiesce  in  the  propriety  of  such  denial, 
and  to  have  waived  all  grounds  for  a  new 
trial,  except  such  questions  of  law  as  under 
exceptions  taken  at  the  trial  may  be  reviewed 
on  an  appeal  from  the  judgment  itself;  and,  on 
appeal  from  the  judgment,  such  exceptions 
alone  will  be  considered.  Bider  v.  Union  In- 
dia Rubber  Co,  4  Bosw.  169. 

*T  Reviewing  feigned  issue.— If,  from 

the  whole  case,  the  court  can  see  that  no  error 
has  been  committed  by  the  presiding  judge, 
either  in  admitting  or  excluding  evidence,  or 
in  his  charge  to  the  jury,  prejudicial  to  the 
complaining  party,  and  if,  upon  the  whole 
case,  the  verdict  appears  to  be  right,  the 
court  will  not  grant  a  new  trial.  In  reviewing 
the  trial  of  a  feigned  issue,  the  court  are  gov- 
erned by  the  rules  which  prevail  on  motions 
for  a  new  trial  on  a  case.  Lansing  y.  Bus- 
sell,  13  Barb.  510.  See,  also,  Snell  v.  Loucks, 
12  id.  385 ;  Claytony.  Yarrington,  33 id.  144; 
Clark  v.  Brooks,  2  Abb.  N.  S.  285;  S.  0.  2 
Daly,  159.  See  Morris  v.  Morange,  38  N.  Y. 
(11  Tiff.),  174 ;  S.  C.  4  Abb.  N.  S.  447, 451 ;  6 
Trans.  App.  1. 

I  When  a  new  trial  should  be  grant- 
ed on  the  ^ound  that  the  verdict  is 
against  evidence,  and  when  not.— See 

the  following  cases :  IJolsen  v.  Arnold,  10  How. 
528 ;  StetHnerv.  Granite  Insurance  Co.5  Duer, 
594;  Wheeler  v.  Calkins,  17  How.  451 ;  Fry 
v.  Bennett,  9  Abb.  45 ;  Heritage  v.  Hall,  33 
Barb.  347 ;  Smith  v.  Tiffany,  36  id.  23 ;  Honsee 
V.  Hammond,  39  id.  96 ;  Cothrany,  Collins,  29 
IIow.  155;  Lewis  v.  Blake,  10  Bosw.  198; 
Fleming  v.  Smith,  44  Barb.  554 ;  Overing  v. 
Bussell,  28  How.  151;  Sheldon  v.  Stryker,  27 
id.  387;  S.  0.  42  Barb.  284;  Seiberty.  Erie 
Bailway  Co.  49  id.  583 ;  Mentz  v.  Seco  id 
Avenue  Railroad  Co,  2  Rob.  356;  Powell  y. 
Jones,  42  Barb,  24 ;  Chreen  v.  Roberts,  47  id. 
521 ;  Meyer  v.  Fiegel,  38  How.  424 ;  Tinson 
•v.  Welch,  7  Rob.  392;  Polhamus  v.  Moser, 
id.  489 ;  Cothran  v.  Collins,  29  How.  155. 

Costs. — Where  a  new  trial  is  granted  on 
the  ground  that  the  verdict  is  against  evidence, 
it  must  be  on  payment  of  the  cost^  of  the  last 
trial.  East  River  Banky,  Hout,  22  How.  478 ; 
Ooering  v.  Russell,  28  id.  151 ;  North  v.  /Ser- 
jeant, 33  Barb,350. 

m.  When  a  new  trial  should  be  grant- 
ed on  the  ground  of  newly  discov- 
ered evidence,  and  when  not— See  fol- 
lowing cases:  People  v.  Marks,  10  How. 261 ; 
S.  C.  2  Park.  673,  sub  nom.  People  v.  Mack; 
Simmons  v.  Fay,  1  E.  D.  Smith,  107;  Leavy 


V.  Roberts,  8  Abb.  310 ;  S.  C.  2  Hilt.  285;  S. 
C.  Aff'd,  27  How.  599;  THplery.  Ehehalt, 
5  Rob,  609 ;  Warner  v.  Western  Tramfporta- 
eion  Co.  id.  490;  ParshaU  ▼.  Klinek,  43 
Barb.  203 ;  Oakley  v.  Sears,  7  Rob.  Ill;  Bodge 
V.  New  York  and  Washington  Steamship  Co. 
37  How.  524 ;  S.  C.  6  Abb.  N.  S.  451 ;  Adams 
V.  Bush,  2  id.  104;  Meyer  v.  Fiegel,  38 
How.  424 ;  Sproul  v.  Resolute  Fire  Insurance 
Co.  1  Laos.  71 ;  PoweU  v.  Jones,  42  Barb.  24 ; 
Sheldon  y.  Stryker,  27  How.  387;  S.  0.  42 
Barb.  284. 

Must  be  heard  at  special  term.— x\ 

motion  for  a  new  trail  on  tne  ground  of  newly 
discovered  evidence  must  be  heard  in  the  first 
instance  at  special  term.  If  denied,  an  appeal 
from  the  order  denying  it  may  be  taken  to  the 
general  term,  and  be  heard  at  the  same  time 
as  the  appeal  from  the  judgment.  Clarke  y. 
Ward,  4  Duer,  206. 

Not  reviewable  in  court  of  ap 

peals. — An  order  setting  aside  a  verdict  and 
granting  a  new  trial  on  the  ground  that  the 
verdict  is  against  evidence,  or  on  the  ground 
of  surprise  or  of  newly  discovered  evidence, 
or  for  other  reasons  resting  in  the  facts  only^ 
or  in  the  discretion  of  the  court  to  grant  a  new 
trial,  are  not  reviewable  by  the  court  of  ap- 
peals. East  River  Bank  v.  Kennedy,  A  Keyes 
279.  The  question  as  to  the  correctness  of 
findings  of  fact  cannot  be  entertained  by  the 
court  of  appeals,  where  there  is  any  evidenoi 
to  sustain  them.  Loeschick  v.  Baldwin,  38  N 
Y.  (11  Tiff.),  326;  Aff'g,  S.  C.  1  Rob.  377 
sub  nom.  Loesehigk  v.  Baldwin. 

Whatever  is  a  sufficient  ground 
for  setting  aside  a  verdict,  will  justify 

an  order  granting  a  motion  for  a  new  trial 
Spatz  V.  Lyons,  55  Barb.  476. 

Costs. — On  a  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  the  suc- 
cessful'party  is  entitled  to  costs  the  same  a& 
on  the  lurguraent  of  a  case.  Warner  y.  Western 
Transportation  Co.  5  Rob.  490. 

n.  Exclusion  of  evidence.— The  refu- 
sal of  the  judge  to  permit  proper  evidence  to 
be  given  to  the  jury  by  the  party  against 
whom  the  verdict  is  rendered,  is  ground  for  a 
new  trial.  Robisony,  Lyle,  10  Barb.  512.  Se« 
SneU  V.  Loucks,  12  Barb.  385;  Ayers  v 
(TFarrell,  4  Rob.  008. 

Tort  by  wife. — Where,  in  an  action 
against  a  wife  for  a  wrong  committed  in  the 
pitisence  of  her  husband,  testimony  has  been 
given  tending  to  show  that  she  acted  of  her 
own  motion,  the  exclusion  of  the  testimony 
of  the  husband  as  to  whether  she  acted  under 
his  direction,  is  error,  for  which  the  judgment 
against  the  wife  will  be  reversed.  Cassin  v. 
Delany,  38  N.  Y.  (11  Tiff.),  178;  S.  C.  6 
Trans.  App.  199 ;  6  Abb.  N.  S.  1. 

Exemplary  damages.— In  a  case  where 

the  plaintiff  may  enhance  the  damages  by 
showing  circumstances  of  aggravation,  it  is 
error  to  refuse  to  -permit  the  defendant  to  mit- 
igate the  damages  by  showing  circumstances 
of  palliation.  Millard  v.  Broum,  35  N.  Y.  (8 
Tiff.),  297. 
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ESatdty. — Ii^  ft  court  of  equitj,  where  a 
trial  6y  jury  has  been  'directed  to  ascertain 
facts  for  the  information  of  the  court,  a  new 
trial  will  not  be  ordered,  whether  the  error 
complained  of  was  the  admission  of  improper 
testimony  or  the  rejection  of  proper  testimony, 
or  a  misdirection  on  the  part  of  the  judge;  un- 
less the  court,  taking  the  whole  of  the  testi- 
mony together  and  connecting  it  with  the 
iudge's  charge,  is  satisfied  that  injustice  has 
been  done.  Clark  y.  BrookSy  2  Abb.  N.  S. 
385 ;  S.  0.  2  Daly,  159.  See  Morris  v.  Mo- 
range,  38  N.  Y.  (U  Tiff.),  174;  S.  0.  4 
Abb.  N.  S.  447,  451 ;  6  Trans.  App.  1. 

0.  "Want  of  evidence. — The  yerdict  of 

a  jury  should  be  set  aside  where  there  was  no 
eyidenoe  to  support  it.  Bathbone  y.  Stanton^ 
6  Barb.  141.  See,  also,  Smith  y.  Tiffany,  36 
id.  23 ;  Moore  y.  Wood,  19  How.  405. 

p'  Surprise  is  sufficient  ground  for  a  new 
trial  in  but  few  cases,  such  as  the  sudden  and 
unexpected  departure  of  a  witness  from  the 
court,  unexpectedly  adyerse  testimony  of  a 
party's  own  witness,  and  in  some  cases  any 
unexpected  testimony,  and,  generally,  any  sit- 
uation in  which  a  party  may  be  placed,  with- 
out his  default,  and  injuriously  to  his  interests. 
Oakley  y.  Sears,  7  Rob.  111. 

On  the  subject  of  surprise,  see  Beach  y. 
Tooker,  10  How.  297 ;  J^eople  y.  Marks,  id. 
261 ;  S.  C.  2  Park.  673,  sub  nom.  People  y. 
Mack;  Taylor  v.  Harlow,  li  How.  285; 
De  Leyvr  y.  Michaels,  5  Abb.  203 ;  Meakim 
y.  Anderson,  11  Barb.  216;  Mersereau  y. 
Pearsdtt,  6  How.  293 ;  Fellows  y.  Emperor, 
13  Barb.  92;  Peck  v.  Hiler,  30  id.  655; 
Tyler  y.  Hoombeck,  48  id.  197 ;  Sproul  y. 
Besolute  Fire  Insurance  Co.  1  Lans.  71 ;  Par- 
shaU  y.  Klinck,  43  Barb.  203. 

q.  Admission  of  improper  evidence 
which  could  do  no  naxm.— Upon  this 

subject,  see,  Hahn  y.  Van  Doren,  1  £.  D. 
Smith,  411 ;  Anderson  y.  Busteed,  5  Duer, 
4^5 ;  Travis  y.  Barger,  2A  Barb.  614  ;  Weeks 
y.  Lowere,  8  id.  530 ;  Clark  y.  Crandall,  3  id. 
612;  Dresser  v,  Ainsworth,  9  id.  619;  Boyle 
y.  Colman,  13  id.  42  ;  UnderhUl  y.  New  York 
and  Harlem  BaUroad  Co,  21  id.  489 ;  Vallanee 
y.  King,  .3  id.  548 ;  Jaeger  y.  Kelly,  7  Rob. 
586  ;  Wtlson  y.  Wilson,  4  Keyes  413 ;  Spatz 
y.  Lyons,  55  Barb.  476 ;  Klock  y.  Buell,  56 
id.  398;  Lamb  y.  Camden  and  Amboy  Bail- 
road  and  Transportation  Co.  2  Daly,  455. 

r.  Instructions  to  jury.— For  an  erro- 
neous charge  by  the  judge,  the  yerdict  must 
be  set  aside,  unless  it  appears  that  the  error 
did  not  and  could  not  have  affected  the  yer- 
dict. Greene  y.  White,  37  N.  Y.  (10  Tiff.), 
405;  S.  G.  4  Trans.  App.  382;  Alston  v. 
Jones,  17  Barb.  276;  Gardner  y  Clark,  id. 
538.  See,  also,  Gale  y.  Wells,  12  id.  85; 
Hunter  y.  Osterhoudt,  11  id.  33;  Johnson  y. 
Plowman,  49  id.  472 ;  Hutchinson  y.  Market 
Bank  of  Troy,  48  id.  302. 

Hypothesis. — The  submission  by  the 
judge  to  the  jury  of  a  hypothesis  wholly  un- 
warranted by  the  eyidence,  is  error  for  which 
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a  new  trial  will  be  awarded.  Storey  y.  Bren 
nan,  15  N.  T.  (1  Smith),  524. 

An  e:g>ression  of  opinion  upon   a 

question  of  fact,  by  the  judge  in  his  charge  to 
the  jury  which  probably  misled  them  to  the 
appellant's  injury,  is  ground  for  a  new  trial. 
Markham  y.  Jaudon,  49  Barb.  462 ;  S.  G.  3 
Abb.  N.  S.  286 ;  Brush  y.  Kohn,  14  Abb.  51. 

s.  Ezcessiye  damages.— For  cases 

holding  damages  to  be  excessiye  or  otherwise, 
see  Ingerson  y.  Miller,  47  Barb.  47 ;  C  lapp  v. 
Hudson  Biver  Bailroad  Co.  19  id.  461; 
Knight  y.  Wilcox,  18  id.  212;  Krom  y. 
Schoonmaker,  3  id.  647 ;  Murray  y.  Hudson 
Biver  Bailroad  Co.  47  id.  196;  Blum  y.  Hig- 
gins,  3  Abb.  104;  Fry  y.  BenneU,  9  id.  45 ; 
Bogers  y .  Beard,  20  How.  98 ;  Mentg  y.  Sec 
ond  Avenue  Bailroad  Co.  2  Rob.  356 ;  S.  C. 
AffM,  41  N.  Y.  (2  Hand),  619 ;  Gordon  y. 
Hostetter,  37  N.  Y.  (10  Tiff.),  99;  S.  0.  4 
Abb.  N.  S.  265;  4  Trans.  App.  375. 

Deducting  excess. — ^A  yerdict  will  not 
be  set  aside  on  the  ground  that  it  is  excessive, 
where  the  parties  will  consent  to  deduct  the 
amount  deemed  excessiye.  Sears  y.  Conover, 
3  Keyes,  113;  S.  0.  33  How.  324;  Aff'g  S. 
C.  34  Barb.  330;  Clapp  y.  Hudson  Biver 
Bailroad  Co.  19  id.  461;  Murray  v.  Hud^ 
son  Biver  Bailroad  Co,  47  id.  196.  But,  see 
Cassin  y.  Delaney,  38  N.  Y.  (11  Tiff.),  178 ; 
S.  C.  6  Abb.  N.  S.  1 ;  6  Trans.  App.  199 ;  1 
Daly,  224,  holding  that,  in  an  action  for 
malicious  prosecution,  the  general  term  haye 
no  power  to  order  the  reduction  of  the  yerdict 
to  a  sum  named  by  them,  as  the  altematiye 
of  a  new  trial. 

t.  Inadequate  damages.  ~  The  court 

may  grant  a  new  trial  where  the  damages  are 
inadequate,  as  well  as  where  they  are  exces- 
siye, if  the  case  be  such  as  clearly  to  indicate 
that  the  jury  haye  acted  under  the  influence 
of  partiality,  bias  or  perverted  judgment. 
BichardsY.  Sandford,  2  £.  D.  Smith,  349; 
S.  C.  12  N.  Y.  Leg.  Obs.  94  ;  Bobbins  y.  Hud- 
son Biver  Bailroad  Co.  7  Bosw.  1. 

The  judge  who  tries  a  cause,  on  a  motion 
upon  his  minutes  for  that  purpose,  has  juris- 
diction to  set  aside  the  yerdict  for  the  plaintiff, 
and  grant  a  new  trial  on  the  ground  of  the 
inadequacy  of  the  verdict,  and  may^  do  this, 
although  upon  the  evidence  a  verdict  for  the 
defendant  would  not  have  been  disturbed. 
McDonald  v.  Walter,  40  N.  Y.  (1  Hand),  551. 
See,  also,  Moore  v.  Wood,  19  How.  405,  409. 

u.  Perverse  verdict —Where  a  jury 

perversely  disregard  the  explicit  directions  of 
the  court,  given  to  them  in  the  charge,  the 
verdict  will  be  set  aside.  Clark  y.  Bichards, 
3  £.  D.  Smith,  89. 

V.  Penal  actions. — Tt  is  settled  that  a 

new  trial  will  not  be  granted  in  actions  for 
penalties  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence  where  the  yer- 
dict is  for  the  defendant ;  but  there  is  no  such 
rule  or  decision  where  the  verdict  is  in  favor 
of  the  plaintiff.  East  Biver  Bank  v.  Hoyt,  22 
How.  478.    But,  see  Attorney  General  t. 
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Bogers,  11  Mees.  k  Wels.  670;  2  D.  N.  S. 
1037 ;  7  Jur.  704 ;  12  L.  J.  Exch.  395. 

w.  Equity  cases.— In  equity  cases,  in 
which  issues  have  been  framed  and  sent  to  the 
eircait  for  trial  by  jury,  a  motion  for  a  new 
trial  is  addressed  to  the  discretion  of  the 
court  which  directed  the  trial  of  the  issues^ 
and  such  court  may  grant  or  deny  the  motion 
for  reasons  which  would  not  be  sufficient  to  in- 
duce or  authorize  a  like  decision  in  an  action 
at  law.  Clayton  v.  Yarringtofit  33  Barb.  144. 
See,  also,  Clark  y.  Brooks,  2  Abb.  N.  S.  385 ; 
S.  G.  2  Daly,  159;  and  see  11  Tiff.  174;  S. 
G.  4  Abb.  N.  S.  447  ;  6  Trans.  App.  1. 

ds.  PoBtponement. — ^The  refusal  of  an 
application  tbr  the  postponement  of  a  cause  on 
the  ground  of  the  absence  of  a  material  wit- 
ness, is  subject  to  review,  and  if  erroneous,  to 


reTersal,  as  well  sinoe  as  before  the  constitu- 
tion of  1846.  Howard  y.  Freeman,  3  Abb.  N. 
S.  292.    Modes  of  review  in  such  cases.  lb. 

y.  Real  question  not  present  d.— 

Where  the  real  question  inyotved  in  any  ac- 
tion has  not  been  presented  to  or  determined 
by  the  juir,  the  verdict  will  be  set  aside. 
BunneU  v.  Oreathead,  49  Barb.  106 ;  CatteraU 
T.  Hindle,  2  L.  R.  G.  P.  368. 

£.  Mistake,  inadvertence,  etc.  — A 

verdict  assessed  upon  an  erroneous  method  of 
computation  may  be  set  aside  on  the  ground 
of  mistake,  inadvertence,  or  excusable  neg- 
lect, even  after  a  motion  for  a  new  trial  has 
been  denied  and  judgment  has  been  entered. 
Greer  ▼.  Mayor,  etc,  of  New  York,  4  Rob.  675 ; 
S.  G.  1  Abb.  N.  S.  206.  See,  also,  Hutchinson 
T.  Market  Bank  of  Troy,  48  Barb.  302. 


Cases  in  which  a  New  Trial  will  be  Refused. 


a.  For  the  improper  admission  of 
Immaterial  or  irrelevant  testimony, 

where  its  introduction  could,  in  no  possible 
way,  have  worked  any  prejudice  to  the  party 
objecting.  Mayor,  etc,  of  iTew  York  v.  Sec- 
ond Avenue  Bailroad  Co,  32  N.  Y.  (5  Tiff.), 
261 ;  Klock  v.  Buell,  56  Barb.  398 ;  Lamb  v. 
Camden  and  Ambou  Bailroad  and  Trane- 
portation  Co,  2  Danr,  455 ;  Spats  y.  Lyons, 
65  Barb.  476. 

b.  Where  the  reason  given  for  the 

decision  is  wrong,  but  the  decision  itself 
is  right.  Munroe  yTPotter,  22  How.  49 ;  S.  G. 
34  Barb.  358,  sub  nom.  Munro  v.  Potter; 
Hanford  t.  Artcher,  4  Hill,  273  ;  Deland  v. 
Bichardson,  4  Denio,  95  ;  Holtsinger  y.  Mo- 
tional Com  Exchange  Bank,  6  Abb.  N.  S. 
292;  S.  G.  37  How.  203. 

c.  To  correot  a  mera  technical  er- 

TOT,—Devendorf  y.  Wert,  42  Barb.  227; 
Van  Vechten  y.  Griffiths,  1  Keyes,  104; 
Stephens  v.  Wider,  3i2  N.  Y.  (5  Tiff.),  351 ; 
Cady  V.  FairchOd,  18  Johns.  129. 

d.  To  impeach  a  witness.— Poic«K  v. 

Jones,  42  Barb.  24;  Meakim  v.  Anderson,  11 
id.  216 ;  Beach  v.  Tooker,  10  How.  297. 

e.  For  excessive  damages  where  the 

parties  will  consent  to  deduct  the  excess. 
Sears  v.  Conover,  33  How.  324;  S.  G.  3 
Keyes,  113;  Aff'g  S.  G.  34  Barb.  330;  Aft*r- 
ray  y.  Hudson  Biver  BaHroad  Co,  47  Barb. 
196;  CJapp  y.  Hudson  Biver  Bailroad  Co. 
19  id.  461.  But,  see  Cassin  y.  Ddaney,  38 
N.  Y.  (11  Tiff.),  178 ;  S.  G.  6  Abb.  N.  S.  1 ; 
6  Trans.  App.  199 ;  Rev'g  S.  G.  1  Daly,  224. 

/.  Nominal  damages  —  Where   the 

plaintiff  is  entitled  to  recover  only  nominal 
damages.  McConihe  y.  New  York  and  JErie 
Bailroad  Co,  20  N.Y.  (6  Smith),  495 ;  Beven- 
dorf  y.  Wert,  42  Barb.  227.  See,  also,  Hop- 
kins y.  Grinndl,  28  id.  533.  See  note  c, 
supra. 

g.  For  the  admission  of  improper 

testimony  where  the  other  evidence  is  such 
that  if  the  jury  had  found  for  the  party  ob- 
jecting,  their  verdict  would  have  been  set 


aside.  Jaeger  y.  KeUy,  7  Rob.  586.  Or  where 
such  improper  testimony  could  not  possibly 
haye  affected  the  verdict,  lb. 

h.  For  a  mere  abstract  decision  in 

favor  of  the  admission  of  evidence,  although 
erroneous,  unless  evidence  was  actually  given 
under  it.  VaUanoe  v.  King,  3  Barb.  548. 

».  For  erroneously  rejecting  testi- 
mony, which  was  afterward  admitted. 
Morgan  y.  Beid,  7  Abb.  215. 

J.  For  an  Immaterial  error  of  the 

court  or  referee,  where  it  appears  from  the 
whole  case  that  justice  has  been  done.  Hunt 
y.  Fish,  4  Barb.  324.  See  Cook  y.  LUef^fiekl, 
2Bo8w.  137. 

A;.  For  reftisal  to  dismiflfl  a  com- 
plaint, where  the  proof  afterward  introduced 
sustains  the  verdict.  Schwerin  y.  McKie^  5 
Rob.  405;  Barriek  v.  AusHn,  21  Barb.  241. 

h  For  not  submitting  matter  to 

the  Jury,  as  a  qu  stion  of  act,  where  no 
request  was  made  to  do  so.  Clinton  y.  Hope 
Insurance  Co,  51  Barb.  647 ;  Clark  y.  Mayor, 
etc,  of  New  York,  24  llow.  333. 

m.  Evidence  on  motion  for  a  new 

trial. — On  a  motion  for  a  new  trial  on  a  case, 
documentary  evidence,  which  could  not  have 
been  controverted  on  the  trial,  will  be  admit- 
ted. Armstrong  v.  Percy,  5  Wend.  535 ;  DreS" 
ser  V.  Brooks,  3  Barb.  429 ;  Duke  of  Cumber- 
land V.  Chraves,  9  id.  595 ;  Jarvis  v.  SewaU,  40 
id.  450;  HartY,  CoUrain,  24  Wend.  14.  See, 
also,  Markoe  v.  Aldrich,  1  Abb.  55 ;  Bardi  of 
Charleston  v.  Enteric,  2  Sandf.  718 ;  Bobert 
y.  Good,  2  Trans.  App.  103 ;  S.  C.  36  N.  Y. 
(9  Tiff.),  408.  The  court  will  not  grant  a 
new  trial  for  an  erroneous  refusal  to  noiifiuit, 
where  the  defect  in  proof  is  afterward  sup- 
plied during  the  trial.  Schenectady  and  Sara- 
toga Plank  Boad  Co.  y.  Thatcher,  11  N.  Y. 
(1  Kern.),  102;  Mayor,  etc,  of  New  York 
y.  Mason,  1  Abb.  344;  S.  G.  4  £.  D.  Smith, 
142 ;  Breidert  y.  Vincent,  1  id.  .542 ;  Mor- 
gan y.  Beid,  7  Abb.  215 ;  Bobert  v.  Good,  2 
Trans.  App.  103  ;  S.  C.  36  N.  Y.  (9  Tiff.), 
408. 
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«.  Evidence  on  new  trial.— On  re- 

yersing  a  judgment  for  error,  and  ordering  a 
new  trial,  the  court  cannot  impose  the- condi- 
tion that  testimony  already  taken  shall  he 
read  m  evidence  on  such  new  trial.  BrtMse  t. 
Davenport,  5  Abb.  N.  S.  185 ;  S.  G.  3  Keyes, 
472;  3  Trans.  App.  82. 

Eyidence  taken  orally  in  an  action  in  a 
county  court,  before  a  county  judge  who  has 
gone  out  of  office,  cannot  be  ordered  to  stand 
as  eyidence  on  a  new  trial  before  his  successor. 
Putnam  y.  Crombiey  34  Barb.  232. 


0.  Costs  on  motion  for  a  new 

A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  is  so  far  an  enu- 
merated motion  as  to  entitle  the  successful 
party,  upon  its  determination,  to  costs,  as  on 
the  argument  of  a  case.  Warner  v.  Western 
Tran^fxyrtation  Co,  5  Rob.  491. 

For  costs  ordinarily  on  a  motion  for  a  new 
trial  on  a  case  or  exceptions  at  special  term, 
see  Jackett  v.  Judd,  18  How.  385 ;  opposed, 
see  Malan  v.  Simpson,  20  id.  488 ;  S.  G.  12 
Abb.  225,  sub  nom.  Malam  v.  Simpson. 


Appeal  from  Ordeb  Denttno  Motion  fob  new  Trial. 


a.  Stay  of  proceedings.— An  appeal 

by  the  defendant  from  an  order  denying  a 
motion  for  a  new  trial,  without  an  order  to 
stay  plaintiiTs  proceedings,  or  giving  such 
security  as  makes  the  appeal  a  stay,  does  not 
preclude  the  plaintiff  fi^m  entering  a  regular 
judgment.  VcUton  v.  National  Loan  Fund 
lAfe  Assurance  Sodefy,  19  How.  515 ;  S.  G. 
Rev'd,  26  id.  602  (n.) 

6.  Before  or  after  judgment.— An 

appeal  from  an  order  denym^  a  motion  for  a 
new  trial,  made  on  the  judge's  minutes,  may 
be  taken  to  the  general  term  before  or  after 
judgment  has  been  entered  in  the  action. 
Lane  v.  !Bailey,  30  How.  76 ;  S.  G.  45  Barb. 
119 ;  1  Abb.  N.  S.  407 ;  contra,  Magnus  y. 
Trischet,  2  id.  175. 

c.  Power  of  supreme  court.— In  re- 
viewing a  motion  for  a  new  trial,  the  general 
term  has  the  power  and  right  to  examine  the 
evidence  at  large,  and  upon  the  whole  case, 

including  the  law  and  the  facts,  to  set  aside  a 
verdict  and  grant  a  new  trial.  Macy  v. 
Wheeler,  30  N.  Y.  (3  Tiff.),  231;  S.  0.  18 
Abb.  73. 

d,  —  of  court  of  appeals.— The  court 

of  appeals  is  confined  to  the  correction  of  er- 
rors of  law  Only,  and  has  no  power  to  review 
any  questions  of  fact  determined  in  the  sub- 
ordinate courts.  When  a  new  trial  has  been 
granted  in  the  court  below,  the  court  of  ap- 
peals must  affirm  the  order,  if  it  can  stand 
consistently  with  any  view  to  be  taken  of  the 
evidence  given  at  the  trial,  where  the  trial 
was  by  jury.  Macy  v.  Wheeler,  30  N.  Y.  (3 
Tiff.),  231;  S.  G.  18  Abb.  73.  See,  also. 
Miller  v.  Schuyler,  20  N.  Y.  (6  Smith),  522. 


e.  Argued  together. — Where  there  is  an 
appeal  from  a  judgment  and  likewise  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial 
on  the  judge's  minutes,  both  appeals  should  be 
argued  on  the  wpeal  from  the  judgment.  Lane 
V.  Bailey,  30  How.  76;  S.  G.  45  Barb.  119; 
1  Abb.  N.  S.  407. 

/.  There  must  be  an  appeal  frt>m  an 

order  denying  a  motion  for  a  new  trial  in  order 
to  review  it.  The  general  term  will  not  re- 
view such  an  order  on  an  appeal  from  the 
judgment.  Marquart  v.  La  Farge,  5  Duer, 
559 ;  Ogden  v.  Coddington,  2  £.  D.  Smith, 
317;  Brown  v.  Buihardson,  1  Bosw.  402;  S. 
G.  Rev'd  20  N.  Y.  (6  Smith),  472. 

g*  On  terms. — A  party  who  is  not  entitled 
to  a  new  trial  as  a  matter  of  right,  cannot,  on 
an  appeal  by  him  from  an  order  granting  a  new 
trial  on  terms,  procure  its  reversal  on  the 
ground  that  terms  were  imposed.  Burger  y. 
White,  2  Bosw.  92. 

h.  The  order  of  afiSbrmanoe,  at  general 

term,  of  an  order  denying  a  motion  for  a  new 
trial  on  a  case,  after  judgment,  should  not 
direct  that  the  judgment  be  affirmed.  Miller  v. 
Eagle  Life  and  Health  Insurance  Co.  3  £.  D. 
Smith,  184. 

t.  As  to  costs  on  appeal  from  an  order 
granting  or  refusing  a  new  trial,  see  Jackett 
v.  Juda,  18  How.  385.  But  see  Mdlan  v. 
Simpson,  20  How.  488  ;  S.  G.  12  Abb.  225. 

;'.  An  appeal  does  not  lie  to  the  court 

of  appeals  from  an  order  denying  a  motion  for 
a  new  trial  on  account  of  surprise  and  newly 
discovered  evidence.  Lawrence  v.  Ely,  38  a. 
Y.  (11  Tiff.),  42;  S.  G.  5  Trans.  App.  128. 


Verdict  Subject  to  the  Opinion  of  the  Court  at  General  Term. 


a.  In  jury  trials  only,  can  the  finding 
be  made  subject  to  the  opinion  of  the  court  at 

rneral  term.  MaUoy  v.  Wood,  3  Abb.  369 ; 
^ .  G.  14  How.  67,  sub  nom.  Malhry  v.  Wood ; 

6  Duer,  657. 

h.  The  fkcts  must  be  undisputed. 

Porter  v.  Lobach,  2  Bosw.  188;  Cohb  v.  Cor- 
nish, 16  N.  Y.  (2  Smith),  602;  S.  G.  6  Abb. 
129;  15  How.  407;  Gilbert  v.  Beach,  16  N. 
T.  (2  Smith),  608;  Chambers  v.  Grantzon, 

7  Bosw.  414 ;  Brower  v.  Orser,  2  id.  365 ;  BeU 
T.  SkibUy,  33  Barb.  610;  Beebe  v.  Ayers,  28 


id.  283;  Whitaker  v.  MerriU,  id.  526;  Ham 
meyer  v.  Cunningham,  8  Abb.  1. 

c.  Credibility  of  witnesses,  etc.- 

Where  the  credibility  of  witnesses  is  in  ques 
tion,  and  there  is  evidence  in  conflict  with  their 
testimony  which  should  go  to  the  jury,  and 
exceptions  to  the  admissibility  of  testimony, 
it  is  not  a  proper  case  to  direct  a  verdict  sub- 
ject to  the  opinion  of  the  court  at  general 
term.  SackeU  v.  Spencer,  29  Barb.  180;  Pur- 
chase V.  Matteson,  25  N.  Y.  (11  Smith),  211; 
S.  G.  15  Abb.  402 ;  Dickerson  v.  Wason,  48 
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Barb.  412 ;  Purchase  t.  New  T&rh  Exchange 
Bank,  10  Bosv.  564. 

4.  When  ezoeptions  are  taken  on 

the  trial  upon  which  the  parties  have  a  right 
to  bd  heard  on  a  motion  for  a  new  trial,  it  is  a 
mistrial  to  direct  a  verdict  subject  to  the  opin- 
ion of  the  court  at  general  term,  and  anew 
trial  will  be  granted  for  such  error,  although 
from  the  case  the  judgment  appears  to  be  cor- 
rect upon  the  ments.  Cobb  y.  Cornish,  16  N. 
Y.  (2  Smith),  602 ;  S.  C.  6  Abb.  129 ;  15  How. 
407.  See,  also,  Bangs  ▼.  Palmer,  16  id. 
542r;  Beebe  y.  Agree,  28  Barb.  275  ;  Devoe  y. 
Hackleg,  3  Rob.  679. 
«.  Special  verdict. — A  verdict  subject 

to  the  opinion  of  the  court  at  general  term  is 
only  applicable  to  a  general  verdict ;  where 
the  veidict  is  wholly  or  in  part  special,  appli- 
cation for  judgment  must  be  made  in  the  first 
instance  at  special  term.  Gilbert  v.  Beaeh,  16 
N.  T.  (2  Smith),  606. 

/.  Directing  judgment  to  be  entered 

for  the  plaintiff,  subject  to  the  opinion  of  the 
coort  at  general  term,  is  a  mistrial.  Freeborn  y, 
Wagner,49Bfah,4Z;  S.G.  Aff'd,4Keye8,27. 

Directing  judgment  for  the  pluntiff  for  a 
certain  sum,  subject  to  the  opinion  of  the  gen- 
eral term,  and  in  case  the  general  term  sus- 
tains the  plaintiff's  right  of  action,  a  reference 
to  ascertain  the  plaintiff's  damages  is  irregu- 
lar. Buchanan  v.  Cheseborough,  5  Duer,  238. 

g^  The  only  effect  of  rendering  a 
verdict  in  fevor  of  a  party,  subject  to 

the  opinion  of  the  general  term,  is,  that  it  de- 
volves on  him  to  prepare  the  case  upon  which 
the  general  term  is  to  render  judgment.  It  is 
entirely  immaterial  in  whose  favor  it  is  ren- 
dered. CA>bb  y.  Cwmish,  16  N.  T.  (2  Smith), 
604. 

h.  The  entry  of  Judgment  Is  sus- 
pended by  such  a  verdict,  until  the  decision 
at  general  term.  id.  Boosav,  Snyder,  12  How. 
286. 

♦.  Failure  to  make  case,— Where  the 

party  in  whose  favor  the  verdict  is  rendered, 
neglects  to  make  a  case,  the  other  party  may 
give  notice  of  application  at  the  next  term  for 
judgment,  and  if  sufticieiit  excuse  is  not  then 
f^hown  for  not  making  the  case,  the  court  will 
order  judp:ment  to  be  entered  for  the  other 
party.  Jackson  v.  Case,  12  Johns.  431. 

J.  By  consent. — Where  a  verdict  subject 
to  the  opinion  of  the  court  is  improperly  taken, 
a  new  trial  will  be  ordered.  Chambers  v.  Grant- 
sen,  7  Bosw.  414.  Unless  the  parties  consent 
tlat  the  court  hear  and  determine  the  motion. 
Porter  v.  Scliepeler,  2  Bosw.  188;  WhiUaker 
V.  Merrill,  28  Barb.  526.  But,  see  Purchase 
V.  Mattison,  25  N.  Y.  (11  Smith),  211;  S.  G. 
15  Abb  402. 

k.  Objection  not  taken  below.— 

An  objection  not  taken  in  the  court  below, 
Chnnot  be  raised  for  the  first  time  on  appeal, 
piovided  the  objection  if  taken  below  could 
have  been  obviated .  City  of  Brooklyn  v.  Brook- 
lyn City  Railroad  Co,  8  Abb.  N.  S.  356 ; 
Levin  v.  Bussdl,  42  K.  Y.  (3  Hand),  251 ; 


Cory  y.  MarsUm,  56  Barb.  27 ;  Walker  v. 
Gilbert,  2  Daly,  80;  Meyer  v.  Fiegel,  7  Rob. 
122,  128 ;  S.  G.  34  How.  434 ;  Monk  v.  Union 
Mutual  Life  Insurance  Co.  6  Rob.  455 ;  Sha- 
fer  V.  Guest,  id.  264 ;  S.  G.  35  How.  184 ; 
Hcuard  v.  S^i>ears,  4  Keyes,  469;  Champney 
V.  Blanchard,  39  N.  Y.  (l2  Tiff.),  Ill ;  S.  G. 
6  Trans.  App.  53 ;  Wo^fe  y.  Security  Fire  In- 
surance  Co.  id.  286  ^  S.  G.  39  N.  Y.  (12  Tiff.), 
49 ;  Draper  t.  Stouvenel,  38  N.  Y.  (11  Tiff.), 
219;  Fountain  v.  Pettee,  id.  184;  S.  G.  6 
Trans.  App.  241 ;  Hoxie  v.  Allen,  id.  223 ;  S. 
G.  38  N.  Y.  (11  Tiff.),  175 ;  PhOlips  v.  Terry, 
5  Abb.  N.  S.  327;  S.  G.  3  Keyes,  313;  1 
Trans.  App.  235 ;  Shaw  v.  Smith,  id.  316; 
S.  G.  5  Abb.  N.  S.  129;  1  Trans.  App.  283; 
Bosebrooks  v.  Dinstnore,  id.  265 ;  S.  G.  5  Abb. 
N.  S.  59 ;  36  How.  138.  But  if  the  objection, 
when  taken  below,  could  not  have  been  ob- 
viated, an  omission  to  take  it  there  does  not 
prevent  a  party  from  subsequently  raising  it 
upon  appeal.  Brookmanr.  HamiU,  54  Barb. 
209.    See  2  Wait's  Law  and  Practice,  903. 

I.  Objections   which   might  have 

been  obviated,  if  suggested  at  the  trial, 
will  not  be  entertained  by  the  general  term, 
on  an  application  for  judgment.  McKensie  v. 
FarreU,  4  Bosw.  193. 

HI.  Judgment  of  general  term.— 

Where  a  verdict  is  properly  taken,  subject  to 
the  opinion  of  the  court  at  general  term,  judg- 
ment may  be  rendered  at  general  term  either 
for  the  plaintiff  or  for  the  dismissal  of  the 
compliant.  Crittenden  v.  Empire  Stone  Dress- 
ing Co.  3  Abb.  71 ;  S.  G.  6  Duer,  30,  sub  nom. 
Chittenden  v.  Empire  Stone  Dressing  Co.; 
KeUey  v.  Upton,  12  How.  140. 

n.'  The  question  is,  where  the  Yerdict  is 
subject  to  the  opinion  of  the  court,  which 
party  is  entitled  to  judgment  upon  the  facts 
established,  and  unless  the  objection  has  been 
taken  at  the  trial,  the  verdict  may  be  supported 
upon -any  theory  consistent  with  the  facts, 
though  not  suggested  by  the  pleadings.  Oneida 
BarJi  v.  Ontario  Bank,  21  N.  V.  (7  Smith), 
490.  And  the  court  will  draw,  in  support  of 
the  verdict,  every  inference  from  the  evidence 
which  a  jury  would  be  justified  in  drawing. 
Williams  v.  Insurance  Co.  of  North  America, 
1  Hilt.  345. 

0.  Setting  aside  verdict.— Where  a 

verdict  is  directed  subject  to  the  opinion  of 
the  court,  at  general  term,  upon  facts  specially 
found  by  the  jury,  a  motion  cannot  be  enter- 
tained at  general  term  to  set  aside  such  find- 
ings of  the  jury  as  against  evidence.  Such  a 
motion  must  be  made  in  the  first  instance  at 
special  term.  Purvis  y.  Colettmn,  1  Bosw. 
321 ;  S.  G.  Aff 'd,  21  N.  Y.  (7  Smith),  111. 

p.  An  exception  to  a  nonsuit  may  be 

heard  in  the  first  instance  at  general  term. 
Lake  r.  Artisans'  Bank,  3  Keyes,  276;  S.  G. 
3  Abb.  N.  S.  209;  1  Trans,  k^.  71;  ReVg 
S.  G.  17  Abb.  232. 

q.  Ck>stS. — Where,  on  a  verdict  subject  to 
the  opinion  of  the  court  at  general  term,  a 
new  trial  is  granted  on  the  suggestion  that 
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'deficiency  of  proof  can  be  supplied,  the  court 
will  impose  upon  the  partj  making  the  ap- 
plication the  payment  of  the  costs  of  the  trial, 
and  of  all  subsequent  proceedings,  as  a  con- 
dition of  granting  such  new  trial.  Kelley  ?.  Up- 
ton, 12  How.  140. 

r.  Whether  a  motion  in  arrest  of 

Judgment  may  be  made  under  the  Code, 
guere  t  SneU  v.  Snell,  3  Abb.  426 ;  Noxon  ▼. 


BenUey,  7  How.  316 ;  Dud  ▼.  Affan^  1  Code 
R.  134. 

Mistakes  of  the  court  upon  the  trial,  or  of 
the  Jury  in  giving  their  verdict,  are  no  grounds 
for  a  motion  in  arrest  of  judgment,  which 
can  only  be  based  upon  some  defect  in  the 
record.  People  t.  Thon^^eon,  41  N.  Y.  (2 
Hand),  1. 


CHAPTER  IV. 


Trial  by  the  court. 

m 

SxonoK  266.  Trial  by  jury,  how  waived. 

267.  On  trial  by  court,  judgment  to  be  given  in  twenty  days. 

268.  Exceptions,  how  and  when  taken. 

269.  Proceedings  upon  Judgment  upon  issue  of  law. 

§  366.  [221.]  (Am'd  1849.)  Trial  by  jury ,  how  toaived. 

Trial  by  jury  may  be  waived  by  the  several  parties  to  an  issue  of  fkct 
in  actions  on  contract,  and  with  the  assent  of  the  court,  in  other  actions,  in 
the  manner  following  : 

1.  By  failing  to  appear  at  the  trial ; 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the  clerk ; 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 


a.  Waiving  oonstltational  iirovis- 

ion. — ^In  a  civil  case,  a  person  m^  waive  a 
beneficial  constitutional  provision.  Van  Hook 
V.  Whiilock,  26  Wend.  43 ;  Aff 'g  S.  C.  7  Paige, 
373 ;  and  S.  0.  3  id.  410;  S.  C.  2  £dw.  Gh. 
304.  Where  a  party  has  waived  a  constitu- 
tional provision,  he  cannot  subsequently  ask 
for  its  protection.  Lee  v.  TiUotson,  24  Wend. 
337 ;  PeopU  v.  Murray,  6  Hill,  472 ;  Baker 
V.  Braman,  6  id.  47 ;  Embury  v.  Conner y  3 
N.  Y.  (3  Comst.),  611;  Rev'g  id.  2  Sandf. 
98 ;  Tombs  v.  Eochester  and  Syracuee  BaU- 
road  Co.  18  Barb.  583, 585. 

6.  —  in  criminal  oases.— Parties  have 

not  the  power  to  modify  by  their  consent,  the 
substantial  constitution  of  the  legal  tribunal, 
and  the  fundamental  mode  of  its  proceedings. 
Canoemi  v.  People,  16  N.  Y.  (2  Smith),  601 ; 
S.  0.  7  Abb.  271,  sub  nom.  People  v.  CancenU, 
more  fully  reported.  In  a  criminal  case,  a 
prisoner  cannot  be  tried  and  convicted  on  the 
verdict  of  eleven  jurors,  although  he  may  have 
consented  to  be  tried  by  them.  People  v.  Can- 
cemi,  supra, 

e.  Failure  to  appear  no  waiver.— 

The  failure  of  one  of  the  parties  to  appear  at 
the  trial  is,  by  no  means,  a  waiver  of  a  jury 
trial  under  subd.  1,  §  266  of  the  Code.  Hen- 
dricks V.  Carpenter,  4  Rob.  665;  Aff'g  S.  C. 
2  Rob.  625 ;  S.  C.  1  Abb.  N.  S.  213. 

d,  Wairer  of  jury  and  inquest.— 

Where  the  defendant  does  not  appear,  the 
plaintiff  may  waive  a  jury,  and  take  an  in- 


quest before  the  court  in  a  cause  at  the  circuit 
out  of  its  regular  order  on  the  calendar.  Semr 
ble,  that  this  should  be  done  before  the  jury 
are  discharged  for  the  circuit,  for  the  reasou 
that  the  defendant  might  claim  his  right  to  a 
jury.  Haines  v.  Davis,  6  How.  118;  id.  120. 
Compare,  however,  the  case  of  DtciktfiMm  v. 
KimbaU,  1  Code  R.  83. 

e.  Example  of  waiver.— The  principles 
of  legal  and  equitable  jurisdiction  remain  dis- 
tinctive and  undisturbed,  although  united  in 
the  same  tribunal  under  the  Code.  If  the 
court  is  called  upon  by  the  plaintiff  to  ezer- 
oise  its  jurisdiction  upon  principles  of  equity, 
he  elects  thereby  his  mode  of  trial.  This  is 
the  rule,  notwithstanding  the  fact  that  he 
might  at  law  have  demanded  a  jury  trial. 
New  York  and  New  Haven  Bailroad  Co,  v. 
Schuyler,  34  N.  Y.  (7  Tiff.),  30.  Where  two 
causes  of  action  are  joined,  the  one  legal  and 
the  other  equitable,  if  the  defendant,  after  just 
opportunity,  does  not  demand  a  jury  trial  for 
the  issues  it  is  proper  to  try  with  a  jury, 
he  may  be  held  to  have  waived  such  a  trial. 
Bradley  v.  Aldrich,  40  N.  Y.  (1  Hand),  504. 

/.  Example  of  non-waiver.— Where 

a  defendant  excepts  to  the  finding  of  facts,  and 
to  the  conclusions  of  law  by  a  judge,  he  does 
not  by  that  means  waive  the  right  to  a  trial 
by  jury.  Nor  is  he  estopped  on  appeal  from 
taking  the  ground  that  the  trial  by  the  judge 
at  chambers  was  irregular.  Fasnacht  v.  Stehn, 
53  Barb.  650;  S.  C.  5  Abb.  N.  S.  338. 
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g.  Entering  npon  trial  without  ob- 

jectiOZL — The  right  to  trial  by  jury  may  be 
waived,  and  if  a  party  enters  voluatarily  upon 
a  trial  by  the  court,  he  thereby  consents  to 
that  form  of  trial.  Greason  y.  Keteltas,  17 
N.  Y.  (3  Smith),  498;  ATKeon  v.  See,  4 
Bob.  449.    See,  aUo,  Moffat  y.  Mount,  17 


Abb.  4  ;  S.  C.  10  Bosw.  468,  sub  nom.  Mof- 
fat y.  Moffat;  Fire  Department  of  New  York 
y.  Harrison,  9  Abb.  1;  S.  G.  2  HUt.  455;  18 
How.  181 ;  and  Lewis  y.  Vamam,  12  Abb. 
305,  held,  that  a  jury  trial  can  only  be  waived 
in  the  manner  prescribed  by  law. 


§  267.  [222.]  (AmM  1849, 1860, 1865, 1870.;  On  trial  by  the  court,  jmlg- 
ment  to  be  given  in  twenty  days. 

Upon  the  trial  of  a  question  of  fact  by  the  court,  its  decision  shall  be 
given  in  writing,  and  shall  contain  a  statement  of  the  facts  found,  and  the 
conclusions  of  law  separately ;  and  upon  a  trial  of  an  issue  of  law,  the  de- 
cision shall  be  made  in  the  same  manner  stating  the  conclusions  of  law. 
Such  decisions  shall  be  filed  with  the  clerk  within  twenty  days  after  the 
court  at  which  the  trial  took  place.  Judgment  upon  the  decision  shall  be 
entered  accordingly,  four  days  thereafter.  If  upon  motion  by  either  party, 
to  a  general  or  special  term  of  the  court,  it  shall  be  made  to  appear  that  the 
decision  is  unreasonably  delayed,  the  court  may  make  an  order  absolute  for 
a  new  trial,  or  may  order  a  nei^  trial  unless  the  decision  shall  be  filed  by 
a  time  to  be  specified  in  the  order.  The  costs  of  the  former  trial  shall 
abide  the  event  of  the  new  trial. 


a.  Findix^  of  jndee  on  questions 

of  flBU3t.^ Where  a  case  has  been  tried  before 
a  judge,  his  findings  upon  questions  of  fact 
are  conclusiye.  This  is  under  the  same  rule 
that  the  findings  of  a  jury,  or  a  referee,  are 
conclusiye  upon  that  question.  Bitter  y.  Cash- 
man,  35  How.  286;  S.  C.  7  Rob.  294.  See, 
also,  Hoogland  y,  Wight,  7  Bosw.  394 ;  S.  0. 
20  How.  70;  Davis  y.  AUen,  3  N.  T.  (3 
Oomst.),  168. 

It  would  be  highly  improper  for  the  coun- 
sel for  the  defeated  party  to  be  present  at  the 
finding  of  facts  by  the  judge  who  tried  the 
cause,  or  to  haye  any  yoice  in  saying  what 
those  findings  shoulcf  be.  People  y.  Albany 
and  Susquehanna  Bailroad  Co,  39  IIow.  49; 
S.  G.  8  Abb.  N.  S.  122;  S.  C.  Aff'd,  2  Lans. 
459. 

■  If  there  are  no  findings  of  fact  the  appel- 
lant is  not  entitled  to  be  heard  on  appeal. 
Leland  y,  Cameron,  31  N.  Y.  (4  Tiff.),  115  ; 
Dofy  y .  Carolus,  id.  548 ;  Bruiger  y.  Weeks, 
30  N.  Y.  (3  Tiff.),  328. 

b.  Judge's  decision  in  writing.— The 

non-observance  of  the  proyision  of  this  sec- 
tion, which  requires  a  judge  by  whom  a  cause 
is  tried  without  a  jury,  to  file  his  decision  in 
writing  within  twenty  days  after  the  trial, 
furnishes  no  ground  for  the  reversal  of  his 
judgment;  it  is  simply  directory.  Stewart  y. 
Slater,  6  Duer,  83.  The  decision  required  by 
the  Code  in  this  section  (267)  should  embrace 
a  distinct  determination  of  the  material  issues 
raised  by  the  pleadings.  It  is  not  a  compli- 
ance with  the  law,  to  direct  that  a  certain 
judgment  be  entered.  Burger  y.  Baker,  4  Abb. 
11.  A  judge  in  such  a  case  is  not,  however, 
bound  to  state  in  his  decision  all  the  facts  in 


the  case,  as  necessary  in  a  special  yerdict. 
His  duty  is  fulfilled  if  he  determines  all  the 
issues  which,  in  his  judgment,  are  material. 
Attorney  General  v.  Mayor,  etc.  of  New  York, 
12  N.  Y.  Leg.  Obs.  17.  See,  ahu>,  under  this 
head.  People  el  rel.  C^Aoon  y.  Dodge,  5  How. 
47 ;  Lewis  y.  Jones,  13  Abb.  427. 

c.  Judge  must  render  decision.— A 

judge,  after  he  has  heard  a  cause,  must  render 
a  decision ;  he  cannot,  after  the  hearing  before 
himself,  order  it  to  be  retried  before  a  jury. 
O'Brien  y.  Bows,  4  Bosw.  663. 

d.  Plaintifr  nonsuited. — Where  the 

judge  in  an  action  at  law  tried  without  a  jury, 
instead  of  rendering  a  judgment  in  express 
terms  for  the  defendant,  orders  that  the  com- 
plaint be  dismissed,  he  thereby,  it  is  to  be  pre- 
sumed, that  he  nonsuits  the  plaintiff.  Coit  v. 
Bland,  12  Abb.  463;  S.  0.  33  Barb.  357,  sub 
nom.  Coit  v.  Beard;  22  How.  2.  In  such  a 
case,  however,  he  should  state  his  finding  o. 
facts.  Bridger  v.  Weeks,  30  N.  Y.  (3  Tiff.), 
328. 

e.  Referee's  report.— New  Rule  39  of 

the  supreme  court  requires  a  referee  to  state 
the  facts  found  by  him,  in  his  report.  The 
general  term  will  assume  that  he  has  done  so, 
and  that  he  negatiyes  all  those  facts  litigated 
on  the  trial,  upon  which  his  report  is  silent. 
Manly  y.  Insurance  Co,  of  North  America,  1 
Laus.  20.  The  general  term  has  power  to  set 
aside  a  referee's  report  as  against  evidence. 
Doty  y.  Carolus,  31  N.  Y.  (4  Tiff.),  547. 

/.  The  whole  case  must  be  decided. 

The  judge  holding  the  court  at  which  issues 
of  fact  are  tried,  must  determine  the  whole 
case.  Van  Valen  v.  Lapham,  13  How.  240/ 
246 ;  S.  0.  Aff'd,  5  Duer,  689. 
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Where  specific  performance  of  a  contract, 
or  damages  for  non  performance,  is  requested, 
and  it  is  shown  that  the  defendant  is  incapable 
of  performance,  the  court  will  not  dismiss  the 
complaint,  but  will  award  damages.  Barlow 
V.  ScoUy  24  S.  Y.  (10  Smith),  40.  See,  also. 
New  Yark  Ice  Co.  v.  Northwestern  Insurance 
Co  23  N.  Y.  (9  Smith),  357 ;  Stevenson  v. 
Buxton,  37  Barb.  13. 

^.  Requirements  of  judge's  de- 
cision.— it  is  not  necessary  that  the  decision 
of  the  judge  do  more  than  find  generally  in 
favor  of  either  plaintiff  or  defendant.  Johnson 
V.  WliUlock,  13  N.  Y.  (3  Kern.),  344;  Otis  v. 
Spencer,  16  N.  Y.  (2  Smith),  610;  S.  C.  15 
How.  425;  id.  6  Abb.  127.  The  decision  is 
to  be  treated  as  the  verdict  of  a  jury.  Oshom*s 
€uiministrator  v.  Marquand,  1  Sandf.  457; 
Hoppe  V.  Bobbe,  1  Cal.  373 ;  Breize  v.  Doyle, 
19  Cal.  101 ;  Mann  t.  WhUheck,  17  Barb. 
388 ;  Gilbert  ▼.  Luce,  11  id.  92.  It  must  be 
carefully  borne  in  mind  that  these  decisions 
were  rendered  prior  to  the  amendment  of  1860. 

h.  Remedy  for  judge's  error?.  — 

Where  a  party  feels  aggrieved  at  the  finding 
of  the  judg^,  the  proper  remedy  is  not  an  ex- 
ception, but  a  motion  before  the  judge  that  the 
finding  be  corrected.  If  the  party  omits  to 
have  the  finding  corrected,  even  in  a  proper 
case,  it  cannot  be  considered  on  an  appeal 
from  the  judgment.  Sharp  y.  Wright,  35 
Barb.  236;  NUes  v.  PHoe,  23  How.  473; 
People  ex  rd,  Martin  y.  Albright,  14  Abb. 
305;  S.  C.  23  How.  306.  Where  the  judg- 
ment is  substantially  correct,  the  court,  on 
appeal,  will  make  the  proper  modifications 
and  atiirm  the  judgment.  Casler  v.  Shipman, 
■55  N.  Y.  (8  Tiff.),  535 ;  Bunten  v.  Orient  Mu- 
tual Insurance  Co.'2  Keyes,  667;  Aff'g  S.  G. 
8  Bosw.  448. 

t.  Failure  to  file  decision  in  writing. 

Where  there  is  no  pretence  of  merits,  or  that 
the  action  was  not  correctly  decided,  the 
omission  to  file  the  decision  in  writing  may  be 
disregarded  under  §  176  of  the  Code.  Lewis 
V.  Jones,  13  Abb.  427.  The  finding  of  facU 
may  be  filed  after  judgment  has  been  rendered. 
Vermule  v.  Shaw,  4  Cal.  214.  It  must  clearly 
appear  on  the  moving  papers,  that  no  decision 
has,  in  fact,  been  filed,  where  a  motion  is 
made  to  set  aside  a  judgment  for  irregularity 
in  this  respect.  Lewis  v.  Jones,  13  Abb.  427. 

J.  Q^neral  exception.— Where  there  is 
a  mixed  finding  of  law  and  fact,  a  general 
exception  to  the  decision  will  not  raise  the 
question  as  to  whether  the  fact  found  is  sus- 
tained by  the  evidence.  People  ex  rel.  Martin 
y.  Albright,  14  Abb.  305 ;  S.  C.  23  How.  306. 

A;.  When  judgment  may  be  en- 
tered.— In  ft  cftfio  where  the  plaintifi*  has  a 
judgment,  subject  to  an  accounting,  he  cannot 
enter  his  judgment  until  the  accounting  has 
been  had.  McMahon  y.  Allen,  27  Barb.  335; 
S.  C.  7  Abb.  1.  The  only  authority  needed 
for  entering  judgment  is  the  decision  of  the 
judge.  Loeschigk  v.  Addison,  3  Rob.  331 ; 
Chnmherlain  v.  Bempsey,  14  Abb.  241;  9 
B(»sw.  212.    Where  an  issue  of  fiwst  has  been 


tried  by  the  court,  the  prevailing  party,  imme- 
diately upon  filing  the  decision  of  the  judge, 
may  enter  his  judgment.  Lynde  y.  Cotoen- 
hoven,  4  How.  327 ;  S.  C.  3  Code  R.  7,  sub 
nom.  Lynde  y.  Couvenhoven;  BenottH  y.  Har- 
ris, 2  id.  71 ;  S.  C.  2  Sandf.  641. 

I-  Appeal,  conflicting  evidence.— 

The  court  in  banc  will  not  weigh  the  eyi- 
dence  for  the  purpose  of  ascertaining  whether 
the  court  below  came  to  a  correct  conclusion, 
and  will  not  disturb  a  judgment  when  there  is 
any  evidence  to  sustain  it,  even  where,  upon 
examination  they  might  think  a  different 
conclusion  shoula  haye  been  reached.  It  is 
well  settled  that  the  finding  upon  conflicting 
evidence  will  not  be  disturbed  by  an  appellate 
court.  Foots  y.  Boberts,  7  Rob.  19.  See,  also, 
HaU  y.  Morrison,  3  Bosw.  520 ;  Morris  y.  Seo- 
ond  Avenue  Bailroad  Co.  8  id.  679 ;  Bearss  y 
Copley.  10  N.  Y.  (6  Seld.),  93;  Woodruff  v. 
McOrath,  32  N.  Y.  (5  Tiff.),  255. 

m.  Exception  to  referee's  report.— 

The  report  or  a  referee  cannot  be  excepted  to 
on  the  ground  that  he  has  not  found  certain 
facts,  especially  where  it  is  not  shown  that  he 
was  requested  to  find  them,  and  did  not  re- 
fuse  to  do  so.  Ashley  y.  MarshdU,  29  N.  Y. 
(2  Tiff.),  494;  Aff'g  S.  0.  30  Barb.  426;  19 
How.  110;  9  Abb.  361.  See,  also.  Smith  y. 
Coe,  29  N.  Y.  (2  Tiff.),  666 ;  Aff'g  S.  0.  2 
HUt.  365. 

n.  Insufficient  Statement  of  &Lcts.— 

Where  an  appeal  is  taken  to  the  court  of 
highest  resort,  and  the  case  contains  no  state- 
ment of  the  facts  found  by  the  court  which 
first  tried  the  action,  as  is  required  by  this  sec- 
tion (269)  of  theCode,  but  does  not  embrace  a 
statement  of  facts  signed  by  the  presiding  jus- 
tice of  the  general  term  who  heard  the  cause 
on  appeal,  the  appeal  will  be  dismissed. 
Such  a  statement  is  no  compliance  with  the 
requirements  of  this  section,  and  cannot  be 
regarded  as  a  substitute  for  the  statement  of 
facts  required  by  it.  Essex  County  Bank  y. 
BusseU,  29  N.  Y.  (2  Tiff.),  673. 

o.  What  appellant  is  bound  to  ^ow 

affirmatively. — An  appellant  is  not  enti- 
tled to  claim  as  error,  an  omission  of  a  ref 
eree,  or  a  judge  without  a  Jury,  to  pass  upon 
a  naaterial  fact ;  he  is  bound  to  procure  a  rec* 
ord  on  appeal,  which  shall  show  affirmatively 
that  such  referee  or  judge  decided  erroneously 
on  such  fact.  Heroy  y.  Kerr,  21  How.  409 ; 
S.  G.  8  Bosw.  194 ;  S.  C.  Aff'd  2  Keyes,  582 ; 
31  How.  639,  (n.) 

p.  No  provisions  in  judgment,  not 
embraced  in  the  decision,— Where  the 

issues  of  fact  are  tried  by  a  court  without  a 
jury,  the  judgment  which  is  entered  upon  the 
decision  must  not  contain  any  provisions  not 
embraced  in  such  decision.  Loeschigk  y.  Ad- 
dison, 19  Abb.  169 ;  S.  C.  3  Rob.  331. 

q.  Appeal  on  questions  of  fact.— On 

a  trial  oefore  a  judge  without  a  jury,  or 
before  a  referee,  questions  of  fact  are  open 
to  examyiation  only  upon  appeal  to  the  gene- 
ral term  of  the  court  in  which  the  trial  took 
place.  Bice  y.  Isham,  1  Reyes,  44. 
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r.  Failure  to  specify  the  relief  grant- 
ed.— If  the  judse  fail  to  specify  the  relief 
granted,  or  the  determination  of  the  action, 
this  irregularity  may  be  taken  advantage  of, 
on  appeal.  Chamberlain  t.  Dempsey,  14  Abb. 
241 ;  S.  G.  9  Bosw.  212.  The  judgment  will 
be  reyersed,  unless  the  statement  of  facts  sup- 
port the  conclusion  of  law.  lb. 

s.  The  facts  must  be  stated.— No  fact 

is  or  can  be  implied  from  the  conclusions  of 
law;  they  follow  as  the  result  of  the  facts 
separately  stated.  Tomlinson  v.  MayoTt  etc. 
of  New  York,  23  How.  455. 

But  it  has  been  held  that  it  is  not  error  to 
omit  to  state  even  material  facts  in  the  decision, 
for  the  court  on  appeal  will  presume  the  facts 
necessary  to  sustain  a  verdict.  McKeon  v.  See, 
4  Rob.  449. 

t.  Example  of  improper  statement. 

This  case  is  instructive  as  to  how  the  state- 
ment of  facts  should  be  made ;  in  it,  the  court 
refused  to  render  the  judgment,  because  of 
the  insufficiency  of  the  statement  of  the  facts. 
Eoffers  v.  Beard,  20  How.  98,  282.  See,  also, 
Sinclair  v.  Tallfnadge,  35  Barb.  602. 

u.  Conflicting  testimony— credibil- 
ity of  witnesses. — Where  an  issue  is  tried 
by  a  court  without  a  jury,  the  refusal  b^  such 
court  to  consider  the  testimony  as  conflicting, 
or  to  pass  upon  the  credibility  of  witnesses,  is 
not  a  question  reviewable  in  the  court  of  high- 
eat  resort.  To  do  so,  would  open  to  review 
there  the  details  of  the  evidence  in  all  cases 
Terry  v.  Wheeler,  25  N.  Y.  (11  Smith),  534. 

«.  Mode  of  obtainini^  reyiew.— The 


only  mode  of  obtitining  a  review  of  any  decision 
rendered  on  a  trial  by  a  judge  without  a 
jury,  whether  during  its  progress  or  at  its 
close,  is  by  an  appeal  under  §  348  of  the 
Code.  MaUory  v.  Woody  14  How  67;  8.  C. 
3  Abb.  371,  sub  nom.  Malloy  v.  Wood; 
Watson  v.  Scriven,  7  How.  10;  Wright  v. 
Delafteld,  11  id.  466;  Hunt  v.  Bhomer,  12 
id.  567 ;  S.  0.  13  N.  Y.  (3  Kern.),  341. 

to.  Ap^al  dismissed  unless  a  find- 
ing of  facts. — The  general  term  will  not 
hear  an  appeal  from  the  judgment,  and  will 
dismiss  such  appeal  unless  there  is  a  finding 
of  facts  by  the  justice  who  tried  the  cause  in- 
corporated in  the  case.  This  is  the  rule,  un- 
less before  the  cause  is  submitted,  the  parties 
are  willing  to  consent  that  it  be  sent  back  for 
correction.  Matthews  v.  Mayor,  etc.  of  New 
York,  14  Abb.  209,  214. 

X.  Presumption  in  &Yor  of  de- 
cision, on  appeal.— Where  a  judgment 
after  a  trial  by  the  court  comes  up  for  review, 
without  any  finding  of  facts,  nothing  will  be 
presumed  aeainst  the  correctness  of  the  de- 
cision, but  the  presumption  will  always  be  in 
favor  of  the  decision  rendered.  Vide  r.  Troy 
and  Boston  Railroad  Co.  20  N.  Y.  (6  Smith), 
184 ;  M'Keon  v.  See,  4  Rob.  449. 

y.   Contingent  judgment.  —  Such  a 

judgment  may  be  rendered  by  the  court  pend- 
ing the  report  of  a  referee,  in  an  action  by 
judgment  creditors  to  set  aside  as  fraudulent 
certain  tranters  of  property.  The  judgment 
to  be- dependent  upon  such  report  as  to- its 
amount.  Kaupe  v.  Bridge,  2  Rob.  459. 


.    §  268.    [228.]    (Am'd  1851, 1852,  1860, 1867, 1869.)   ExcepHons,    how   and 
when  taken. 

For  the  purposes  of  an  appeal  either  party  may  except  to  a  decision  on 
a  matter  of  law  arising  upon  such  trial  within  ten  days  after  notice  in 
writing  of  the  judgment,  in  the  same  manner  and  with  the  same  effect  as 
upon  a  trial  by  jury,  provided,  however,  that  where  the  decision  filed  under 
section  267  does  not  authorize  a  final  judgment,  but  directs  further  proceed- 
ings before  a  referee  or  otherwise,  either  party  may  move  for  a  new  trial 
at  general  term,  and  for  that  purpose  may,  within  ten  days  after  notice  of 
the  decision  being  filed,  except  thereto,  and  make  a  case  or  exceptions,  as 
above  provided  in  case  of  an  appeal.  And  cither  party  desiring  a  review 
upon  the  evidence  appearing  on  the  trial,  either  of  the  questions  of  fact  or. 
of  law,  may,  at  any  time  within  ten  days  after  notice  of  the  judgment,  or 
within  such  time  as  may  be  prescribed  by  the  rules  of  the  court,  make  a 
case  or  exceptions  in  like  manner  as  upon  a  trial  by  jury,  except  that  the 
judge,  in  settling  the  case,  must  briefly  specify  the  facts  found  by  him  and 
his  conclusions  of  law.  But  the  questions,  whether  of  fact  or  of  law,  ai*is- 
ing  upon  the  trial,  can  only  be  reviewed  in  the  manner  prescribed  by  this 
section,  the  questions  of  law  in  every  stage  of  the  appeal,  and  the  questions 
of  fact  upon  the  appeal  to  the  general  term  of  the  same  court,  as  prescribed 
in  section  348. 
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So  finding  of  facts  oy  the  general  tenn  shall  be  required  for  the  purpose 
t>t'  review  in  the  court  of  appeals,  and  if  the  judgmcut  be  reversed  at  the 
general  term,  it  shall  not  be  deemed  to  have  been  reversed  on  questions  of 
fact,  Unless  so  stated  in  the  judgment  of  reversal ;  and  in  that  case  the 
question  whether  the  judgment  should  have  been  reversed,  either  upon 
que.8tions  of  fact  or  of  law,  shall  be  open  to  review  by  the  court  of  appeals. 
And  for  the  purposes  of  an  appeal  fi'om  a  judgment  rendered  on  a  report 
of  a  referee,  or  the  decision  of  a  judge  on  a  trial  without  a  jury,  it  shall 
not  be  necessary  to  inseit  at  large  in  the  case  the  findings  of  fact  or  con- 
clusions of  law  of  such  judge  or  referee,  or  the  exceptions  thereto  filed,  but 
if  the  same  appear  as  part  of  the  judgment  roll  they  may  be. referred  to  and 
used  on  the  argument  of  the  appeal  with  the  same  efiect  as  though  inserted 
in  the  case.  t 

The  provisions  of  this  section,  and  also  of  section  272,  as  they  are 
hereby  amended,  shall  apply  to  appeals  now  pending,  as  well  as  to  those 
hereafter  brought. 

L   JUDOMENT  HOW   REVIEWED. 


a.  What  the  case  must  show  on 

appeal. — In  order  that  the  refasal  of  the 
court  below  to  find  a  fact,  may  be  brought  be- 
fore the  court  of  appeals  for  review,  the 
case  must  show  an  of&r  of  the  evidence,  or 
vfusal  to  admit  it,  and  an  exception  to  the 
ruling  of  the  court  thereon.  Cosier  v.  Ship- 
man,  35  N.  Y.  (8  Tiff.),  533. 

b.  Settlement  of  case  on  review.— 

Where  there  has  been  a  trial  by  the  court 
without  a  jury,  and  a  party  wishes  to  review 
the  judgment,  a  case  must  always  be  made. 
It  is  essential  that  this  case  should  contain 
the  facts  found  by  the  judge,  and  his  conclu- 
sions of  law.  These  must  be  stated  separately ; 
the  exceptions  taken  during  the  trial,  as  well 
as  those  taken  after  judgment,  to  his  final 
conclusions  of  law.  When  any  finding  on  a 
question  of  fact  is  sought  to  be  reviewed  at  a 
genera)  term,  the  case  must  contain  the  evi- 
dence bearing  upon  such  question.  The  j udge 
who  tried  the  cause  should  settle  the  case,  and 
it  should  be  prepared  and  amended  befoi'e  him. 
All  decisions  which  are  deemed  erroneous, 
made  by  the  judge  during  the  trial,  must  be 
excepted  to  at  the  trial ;  it  is  too  late  to  do  so 
after  judgment.    The  exceptions  which  may 


and  should  be  made  within  ten  days  after  the 
notice  of  the  judgment,  are  to  the  final  con- 
clusions of  the  judge.  If  the  proposed  case 
and  exceptions  are  served  within  ten  days 
after  notice  of  the  judgment,  this  will  be  a 
sufficient  exception  to  the  final  decision  of  the 
judge.  In  onler  to  authorisse  exceptions  to 
the  final  decision  of  the  judge,  to  be  in.serted 
in  the  case,  they  must  be  served  within  ten 
days.  On  appeal,  exceptions  which  appear  in 
the  case  as  settled,  will  be  assumed  to  have 
been  duly  taken.  The  appeal  will  be  dis 
missed  where  the  case  does  not  contain  excep- 
tions taken  d urine  the  trial,  or  after  the  judg- 
ment ;  and  in  such  a  ease  it  will  not  be  heaixl 
in  the  court  of  highest  resort.  Hunt  v. 
Bloomer,  12  How.  667;  S.  C.  13  N.  Y.  (3 
Kern.),  341 ;  Johnaon  v.  WhUlock,  id.  344; 
S.  C.  12  Uow.  571. 

c.  Practice  under  §  268.— In  a  note  to 

People  V.  Albany  and  Susquehanna  Railroad 
Co.  57  Barb.  210  to  217,  Mr.  Moak  has  dip- 
cussed  very  fully  and  in  a  learned  manner,  the 
entire  mode  of  preparing  and  presenting  ques- 
tions for  review.  The  earlier  practice  under 
section  268  of  the  Code,  is  considered  in  Gil' 
Christ  y.  Stevenson,  7  Ilow.  274. 


II.  Exceptions. 


a.  Best  form. — A  general  exception  to 
all  the  conclusions  of  law  is  sufficient,  upon 
a  trial  by  a  judge  without  a  jury.  But  the 
better  practice  is  to  put  in  an  exception  to 
each  and  every  refusal  of  the  judge  to  hold  as 
requested,  and  to  each  of  his  conclusions 
upon  the  law  execepted  to.  No  exception 
need  be  taken  to  conclusions  of  fact.  Magiey, 
Baker,  14  N.  Y.  (4  Kern.  ),  435. 

b.  Referee^s  decision.— Where  there  is 
no  exception  taken  to  the  decision  of  the  ref- 
eree»  the  court  cannot,  on  appeal,  review  it. 
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The  practice  under  this  section  (268)  in  re- 
spect to  exceptions  stated.  Brewer  v.  Isish, 
12  How.  481. 

c.  Proper  form  of  an  exception  — 

An  exception  must  be  direct  to  the  very  point 
in  question,  and  must  be  express.  They  may 
be  all  grouped  in  a  single  sentence ;  but  in 
order  to  be  available,  they  must  at  least,  be 
mentioned  as  exceptions,  be  taken  at  the 
proper  time,  and  plainly  applied  by  the  bill 
to  the  points  raised.  WUlard  v.  Warren,  17 
Wend.  267. 
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d.  Waiver  of  ezoeptions.— The  ded*- 

ration  of  a  witness  was  offered  in  evidence  by 
the  defendant,  and  the  evidence  was  admitted 
by  the  justice,  although  the  plaintiff  excepted. 
The  plaintiff  himself  afterwards  introduced 
the  same  witness :  held,  that  he  did  not  waive 
his  obiection  to  the  evidence  excepted  to,-  by  the 
introduction  of  the  witness.  WorrciU  v.  Par- 
mdee,  1  N.  Y.  (1  Comst.),  519. 

The  defendant  does  not,  by  a  cross-examina- 
tion, lose  the  benefit  of  an  exception  duly 
taken.  He  has  the  right  to  test  tne  correct- 
ness of  testimony  after  exception.  Duff  v. 
Lyon,  1  E.  D.  Smith,  536. 

Where  a  party  who  had  taken  exception  to 
the  decision,  excluding  proof  of  the  admissions 
of  a  third  party,  and  who  afterwards  intro- 
duced as  a  witness  the  same  third  party  him- 
self, and  fully  examined  him  on  the  whole 
case,  this  was  held  by  the  supreme  court  to 
be  a  waiver  of  the  exception.  Westlake  v. 
8t.  Lawrence  County  Mutual  Imwrance  Co, 
14  Barb.  206. 

e.  PlintedpointS. — ^Where,  pursuant  to 
Rule  43,  new  Rule  50,  of  the  supreme  court, 
a  case  is  submitted  upon  printed  points  (such 
rule  requiring  the  appellant  to  furnish  to  the 
oourt,  with  the  other  necessary  papers,  a 
printed  copy  of  the  points,  on  which  he  in- 
tends to  rely),  if,  in  such  points,  there  is  an 
entire  omission  to  allude  to  an  exception  which 
was  duly  taken  on  the  trid,  it  will  be  a 
waiver  of  such  exception.  Mayor,  etc,  of  New 
York  V.  Hamilton  Fire  Inturanoe  Co,  10 
Bosw.  537  ;  S.  C.  Aff  M,  39  N.  Y.  (12  Tiff.), 
45 ;  S.  G.  6  Trans  App.  244.  All  exceptions 
not  noticed  in  the  counsel's  points,  and  which 
are  not  mentioned  in  his  argument,  are  deemed 
to  have  been  waived.  Cumings  v.  Morris, 
3  Bosw.  560;  S.  C.  AffM,  25  N.  Y.  (11 
Smith),  625,  sub  nom.  Cummings  ▼.  Morris. 
See,  also,  Enos  v.  Eigenbrodt,  32  N.  Y.  (5 
Tiff.),  444 ;  Philhin  v.  Patrick,  6  Abb.  N.  S. 
284 ;  Eigney  v.  Savory,  id.  (n.) 

/.  (^neral  exception.— Where  a  gen- 
eral exception  is  taken  to  "  each  part "  of  a 
charge,  it  is  not  available  unless  every  proposi- 
tion of  the  charge  is  erroneous.  Potter  v.  Sey- 
mour, 4  Bosw.  140.  See,  also,  Nevins  v.  Bay 
StaU  Steamboat  Co.  id.  225;  Cronk  v.  Canr 
field,  31  Barb.  171. 

g.  No  ground  8tated.^An  exception 

will  always  be  disregarded  if  no  ground  is 
stated  for  it.  VaUon  v.  National  Fund  Life 
Assurance  Co.  20  N.  Y.  (6  Smith),  32 ;  El- 
well  v.  Bodge,  33  Barb.  336 ;  Benaud  v.  Peck, 
2  Hilt.  137. 

h.  When  too  late. — If  a  witness  has 
been  allowed  to  answer  a  question  without 
objection,  an  exception  subsequently  inter- 
posed roust  be  disregarded.  Cheesebrough  v. 
Taylor,  12  Abb.  227. 

t.  Exception  must  be  specific—An 

exception,  unless  it  be  to  the  decision  of  some 
definite  question  of  law,  properly  brought  to 
the  notice  of  the  court,  will  be  unavailing.  It 
must  appear,  in  order  that  the  exception  may 
be  available,  that  the  precise  question  intend- 


ed to  be  raised  was  brought  to  the  notice  of 

the  court.  This  is  the  rule,  unless  it  is  of  a 
nature  so  obvious  as  to  require  no  specifica- 
tion. Walsh  V.  Washington  Marine  Insur- 
ance Co.  32  N.  Y.  (5  Tifif.),  427. 

J.  Presumption  in  fkTor  of  pro^ 

oeedin^. — The  legal  presumption  is  always 
in  favor  of  the  rectitude  of  the  prooeedings ; 
and  all  decisions  made  will  be  presumed  cor- 
rect, until  the  contrary  is  made  to  appear. 
Therefore,  a  party  ezceptmg  must,  at  his 
peril,  place  enough  in  his  exceptions,  at  least, 
to  show  that  the  court  erred  to  his  prejudice 
Van  Amringe  v.  Bamett,  8  Bosw.  357;  Marco 
v.  Liverpool  and  London  Insurance  Co.  35  K. 
Y.  (8  Tiff.),  664;  Baldwin  v.  Van  Deusen,  38 
N.  Y.  (10  Tiff.),  487. 

k.  The  raeoise  error  must  be  point- 
ed out. — Where  an  exception  is  taken  to  a 
part  of  the  charge  of  a  judge,  it  presents  for 
consideration  only  the  legal  proposition  which 
the  part  excepted  to  aflirais.  Vamum  v.  Tay- 
hr,  10  Bosw.  148.  Thus,  it  has  been  held 
that  a  general  exception  to  a  mixed  question 
of  law  and  fact  does  not  raise  the  question 
whether  the  fact  found  is  sustained  by  the 
evidence.  People  ex  rel.  Martin  v.  Albright, 
14  Abb.  305 ;  S.  C.  23  How.  306.  See  Bel- 
knap V.  Sealey,  14  N.  Y.  (4  Kern.),  143 ;  Aff'g 
S.  C.  2  Duer.  570. 

I  Disregarding  ezoration.— An  ex- 
ception to  uicompetent  eviaence  cannot  be 
disregarded,  simply  on  the  ground  that  the 
evidence  must  have  been  harmless,  except  in 
very  clear  cases.  TFe6er  v.  Kingsland,  8  Bosw. 
415. 

m.  Unless  exceptions,  no  review.— 

The  court  of  appeals  cannot  review  a  case,  if 
it  contains  no  exceptions.  Douglass  v.  Day,  3 
Keyes,  434;  S.  C.  2  Trans.  App.  190;  Bank 
of  Auburn  V.  Putnam,  3  Keyes,  343 ;  S.  0. 1 
Trans.  App.  322. 

n.  Memorandum  attached  to  case. 

A  memorandum,  stating  that  either  party  is  at 
liberty  to  turn  the  case  into  a  bill  of  excep- 
tions, is  of  no  avail,  unless  the  exceptions  have 
been  duly  taken.  Bissdl  v.  Studl^,  3  Keyes, 
213. 

0.  Exceptions  written  out  and  filed, 

not  taken  orally. — Exceptions  cannot  be 
taken  to  an  omission  to  fina,  upon  the  facts 
requested  to  be  found,  upon  a  trial  by  the  court 
without  a  jury,  or  a  refusal  to  find  upon  them, 
until  after  a  decision  has  been  drawn  up  by 
the  court.  The  exceptions  must  be  wntton 
out  and  filed,  and  not  taken  orally.  McKeon 
V.  See,  4  Rob.  449. 

p,  Dissatisf^tction  with  the  settle- 
ment of  a  case. — If  either  party  thinks  a 
referee  or  judge  of  the  court,  in  settling  excep- 
tions on  a  case,  has  made  a  mistake,  and  is 
dissatisfied  with  the  ruling,  he  may  move  the 
court  to  open  the  settlement,  and  also  for 
leave  that  the  referee  or  Judge  may  recon- 
Kider  and  review  such  settlement.  The  ques- 
tion is  strictly  one  of  practice.  A  question 
not  raised  at  the  trial  cannot  be  raised  and 
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oonsiderod  ftftenrard.  LtfUf  ▼.  ¥iMy  50  Barb. 
407 ;  S.  0.  33  How.  385,  sub  nom.  Ltffl/tr  ▼. 
FieW.  .    . 

g.  Power  of  jud^e  or  referee.— The 

provision  of  subdivision  2  of  this  section  (268) 
of  the  Code,  does  not  enUige,  nor  was  it  in- 
tended to  enlarge,  the  powers  of  a  judge  or 
referee  in  settling  a  case,  so  as  to  authorize 
him  to  make  any  new  findings  of  law  or  of 
fact.  It  simply  requires  him  to  specify  and 
insert  in  the  case  the  findines  made  on  the  de- 
cision of  the  cause,  and  such  as  he  is  required 
by  section  267  to  embrace  and  insert  in  his 
report.  Vowhii  v.  Voarhia,  50  Barb.  123 ;  S. 

0.  A£f 'd,  on  a  different  point,  however,  39  N. 
y.  (12  Tiff.),  463,  sub  nom.  Voorhees  v.  Voor- 
hees;  Nelson  v.  IngeraoU,  27  How.  1.  • 

r.  Material    fkcts  found   wholly 

without  evidenoe.— Where  the  judge  or  a 
referee  finds  a  material  fact,  which  is  wholly 
without  evidence  to  sustain  it,  it  is  an  error 
of  law,  and  upon  due  exception  thereto,  may  be 
reviewed  in  the  court  of  appeals.  Seiubky  that 
the  rule  is  the  same  in  a  case  where  there  has 
been  a  refusal  to  find  a  material  fact  proved 
by  uncontroverted  evidence.  Mason  v.  Lord, 
40  N.  Y.  (1  Hand),  477. 

But  it  is  sufficient  to  sustain  the  finding 
of  a  judge,  that  there  was  some  evidence  to 
warrant  it.  Bruifn  v.  Comstockf  56  Barb.  9. 

«.  Order  reversing  judgment  and 

directing  new  trial.— Where  the  general 
term  makes  an  order  reversing  judgment  and 
directing  a  new  trial,  upon  questions  of  both 
fact  and  law,  it  is  the  duty  of  the  court,  upon 
an  appeal  from  such  order,  under  this  section 
of  the  Code,  to  determine  whether  it  was  cor- 
rectly made  on  either  ground.  Coleman  v.  Sec- 
ond Avenue  Railroad  Co.  38  N.  Y.  (11  Tiff.), 
202 ;  S.  G.  6  Trans.  App.  146 ;  Aff*g  S.  C.  48 
Barb.  371;  Marco  v.  Liverpool  and  London 
Fire  and  Life  Insurance  Co.  35  N.  Y.  (8 
Tiff),  664. 

t  Reversal  on  question  of  fact.— 

Where  an  order  of  reversal  is  made  at  the  gen- 
eral term,  the  court  of  appeals  cannot  assume 
that  such  reversal  Was  made  on  questions  of 
fact,  unless  it  is  so  stated  in  the  order  of  re- 
versal ;  nor  will  the  latter  court  send  back  the 
case  to  be  amended  in  that  respect.  Thompson 
V.  Meneky  2  Kejres,  82;  Bradley  v.  Akhichf 
40  N.  Y.  (I  Hand),  504;  Van  Blarcom  v. 
Broadway  Bank,  5  Trans.  App.  132;  S.  C.  37 
N.  Y.  (10  Tiff.),  540;  Arg  S.  C.  9  Bosw. 
532.  See  LobdeU  v.  Lobdell,  36  N.  Y.  (9 
Tiff.),  327 ;  S.  C.  2  Trans,  App.  363 ;  33  How. 
347  ;  4  Abb.  N.  S.  56 ;  Rev'g  S.  C.  32  How. 

1.  But  this  rule  does  not  apply  to  orders  on 
special  motions  upon  affidavits.  WiUiams  v. 
Hemon,  33  How.  241 ;  S.  G.  3  Keyes,  99. 
On  appeal  from  an  order  refusing  a  new  trial, 
questions  of  law  only  can  arise.  East  River 
Bank  v.  Kennedy ,  4  Keyes,  279. 

».  No  exceptions  taken.— Where  the 

the  only  exceptions  taken  in  the  case  relate  to 
matters  of  fact,  there  is  nothing  wliatever 
brought  up  for  the  court  to  review,  according 
to  the  well  settled  rules  of  practice.    That 


is  to  say,  tiiat  if  there  are  no  exceptions  to 
any  questions  of  law  contained  in  the  case  as 
settled,  nor  an  allusion  to  any  as  having  been 
taken  at  any  time,  with  the  exception  of  those 
mentioned,  no  question  is  presented  for  review. 
Weed  V.  New  York  and  Harlem  Railroad  Co. 
29  N.  Y.  (2  Tiff.),  616;  Mayor,  etc.  of  New 
York  V.  Erben,  38  N.  Y.  HI  Tiff.),  305 ;  S. 
C.  35  How.  644;  Aff'g  S.  0.  10  Bosw.  189; 
24  How.  358. 

«.  Power  of  review.— In  a  case  where 
the  judge  has  heard  the  evidence  of  both 
sides,  and  on  the  ground  that  the  plaintiff  has 
misconceived  his  remedy,  orders  judgment  for 
the  defendant,  such  judgment  cannot  be  re- 
viewed by  the  court  of  appeals.  Bridger  v. 
Weeks,  30  N.  Y.  (3  Tiff.),  328. 

w.  No  finding  of  fkctS —Where  the 
case  made  contains  no  finding  of  facts,  the 
defendant  is  not*  entitled  to  be  heard  en  his 
appeal.  Leland  v.-  Cameron,  31  N.  Y.  (4 
Tiff.),  120.  This  decision  merely  adds  to  a 
chain  of  others  to  the  same  effect  in  the 
court  of  highest  resort.  See  Otis  v.  Spencer, 
16  N.  Y.  (2  Smith),  610 ;  Westcott  v.  Thomp- 
son, id.  613  ;  Titus  v.  Orvis,  id.  617 ;  John- 
son y.  Whitlock,  13  N.  Y.  (3  Kern.),  344; 
Viele  V.  Troy  and  Boston  Railroad  Co.  20  N. 
Y.  (6  Smith),  184;  Doty  v.  Carolus,  31  N. 
Y.  (4  Tiff.),  547 ;  Essex  County  Bank  v. 
Russell,  29  N.  Y.  (2  Tiff.),  681. 

X.  Submission  of  the  cause  for  de- 
cision.— Where  the  general  term  of  the  su- 
preme court,  on  a  regular  call  of  a  cause  on 
the  calendar,  take  a  submission  of  the  cause 
for  decision  from  the  plaintiff's  attorney,  he 
not  desiring  to  take  the  default  of  the  defend- 
ant, his  attorney  not  appearing,  an  order  that 
the  defendant's  attoniey  have  notice  of  such 
submission,  and  permission  to  submit  his 
points,  which  submission  is  not  made  by  the 
defendant  during  the  term,  although  regularly 
notified  by  the  plaintiff's  attorney  in  pursu- 
ance of  such  order,  a  subsequent  general  term 
of  the  court  cannot,  by  calling  such  submis- 
sion a  default,  and  on  motion  of  the  defendant, 
set  aside  such  submission  and  grant  an  order 
for  a  new  trial.  Bolles  v.  Duff,  55  Barb.  313; 
S.  C.  38  How.  492  ;  7  Abb.  N.  S.  385,  390. 
See,  also,  38  How.  504;  55  Barb.  580;  7  Abb. 
N.  S.  385. 

y.  Time  for  serving  exceptions  to 

conclusions  df  law. — Exceptions  to  con- 
clusions of  law  will  be  too  late,  unless  they 
they  are  served  within  the  time  fixed  by  the 
Code.  This  is  the  rule,  unless  they  are  in- 
cluded within  a  case  served  within  that  time ; 
and  extending  the  time  to  make  a  case  alone, 
does  not  extend  the  time  to  make  exceptions 
also,  beyond  the  time  so  fixed.  Hatch  v.  Po- 
gerty,  7  Rob.  488 ;  Beach  v.  Gregory,  3  Abb. 
78 ;  S.  G.  1  Hilt.  201,  sub  nom.  Beach  v.  Ray- 
mond; Aff'g  S.  C.  2  Abb.  203.  See  Sails  v. 
Butler,  27  How.  133. 

e.  Sztension  of  time. — The  time  to 

make  exceptions  may  be  extended,  and  an 
order  will  be  granted  to  file  them  nunc  pro 
tunc^  in  a  proper  case.  Ooc  v,  Coe»  14  Abb* 
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86;  S.  C.  37  Barb.  232;  B&rtle  ▼.  Mdlm,  14 
Abb.  228 ;  ShMon  y.  Wood,  14  How.  18;  S. 
O.  6  Duer,  679. 

Faxrts  at  general  term-— If  the  find- 


ings of  fact  established  at  general  tarm  diil^ 
from  those  found  by  the  referee,  thej  must  ba 
contained  in  the  case  on  appeal  to  the  court 
of  appeals.  8m$$h  v.  Grant,  17  How.  381. 


§  ii69.  [224.]  (Am'd  1849, 1851.)    Proceedings  upon  judgment  on  issue 
of  law. 

On  a  judgment  for  the  plaintiff  upon  an  issue  of  law,  the  plaintiff  may 
proceed  in  the  manner  prescribed  by  the  first  two  subdivisions  of  section 
246,  upon  the  failure  of  the  defendant  to  answer,  where  the  summons  was 
personally  served.  K  judgment  be  for  the  defendant,  upon  an  issue  of 
law,  and  if  taking  of  an  account,  or  the  proof  of  .any  fact,  be  necessary  to 
enable  the  court  to  complete  the  judgment,  a  reference  or  assessment  by 
jury  may  be  ordered,  as  in  that  section  provided* 

(See  note,  I,  II,  to  §  246,  cmte,  page  429.) 


CHAPTER  V. 


Trial  by  Referees. 

SaoTiOK  270.  All  issues  referable  bv  consent. 

271.  When  reference  may  be  compulsorilj  ordered. 

272.  Report  to  stand  as  decision  of  the  oourt. 

273.  Referees,  how  chosen. 

k  STO.  [225.]  All  issues  referable  by  conseni. 

All  or  any  of  the  issues  in  the  action,  whether  of  fact  or  of  law,  or  both, 
may  be  referred,  upon  the  written  consent  of  the  parties. 


a.  Consent  in  writing,  when  neces- 
sary.— A  consent  in  writing  is  necessary  to 
refer  issues  in  all  cases  in  which  the  court 
may  not  compel  a  reference,  and  hence  a 
written  consent  is  just  as  necessary  to  a  valid 
reference  under  the  Code,  as  to  a  valid  refer- 
ence under  the  statutes  relating  to  the  refer- 
ence of  the  claims  against  executors  and  ad- 
ministrators. Bucklin  v.  Chapin,  35  How. 
155,  160;  S.C  53  Barb.  488. 

h.  Consent  in  writing   may   be 

waived- — ^The  consent  in  writing  may  be 
waived,  and  the  agreement  to  refer  may  be 
made  in  open  court.  As  to  the  power  to 
waive  the  requirement,  see  Leay croft  v.  Fovo- 
ler,  7  How.  259 ;  Keator  v.  Ulster  and  Delc^ 
ware  Flank  Boad  Co,  id.  41 ;  Baker  v.  Brc^ 
man,  6  Hill,  47 ;  Xa;  v.  Tillotson,  24  Wend. 
337;  People  v.  Murray,  5  HiU,  468;  Emn 
hury  V.  Conner,  3  N.  Y.  (3  Comst.),  511. 

c.  Irregularities. —  Proceedings  upon  a 
reference  is  a  waiver  of  all  objections,  because 
of  irregularities.  Garde  v.  Sheldon,  3  Barb. 
232 ;  Quinn  v.  Lloyd,  7  Rob.  157. 

<J.  Entering  oi^der,  nunc  pro  tunc. 

In  this  case  the  action  was  for  slander,  for 
words  spoken  in  reference  to  the  evidence  of 
a  plaintiff  in  an  action  tried  before  a  referee. 
No  order  of  reference  had  been  entered,  and 


was  not  until  some  two  months  alter  trial, 
when  one  was  entered  nunc  pro  tunc.  Banner 
▼.  McPhaa,  31  Barb.  106. 

On  the  above  three  heads,  see  BttekHn  t. 
Chapin,  35  How.  155;  S.  0.  53  Barb.  488. 

e.  Examine  of  sufficient  consent.— 

The  written  consent  required  by  this  section 
of  the  Code,  to  refer  an  action  for  divorce,  is 
su£Sciently  made,  and  the  statute  complied 
with,  where  an  order  of  reference  is  drawn  by 
the  attorney  for  one  of  the  parties  and  sub- 
mitted to  and  approved  by  the  attorney  of  the 
other  party,  and  which  recited  as  mllows: 
**  Upon  the  consent  of  the  attorneys  for  each 
of  the  above  parties  given  in  open  court,  it  is 
ordered  that  this  action  be  and  the  same  is 
hereby  referred,"  etc.  Waterman  T.  Water- 
man, 37  How.  36.  Consent  entered  in  the 
minutes  of  the  court  is  sufficient.  Leaycroft 
V.  Fowler,  7  How.  269. 

/.  In  action  for  divorce,  order  can- 
not be  granted  hj  consent.— The  court 

is  not  at  liberty  to  divest  itself  of  its  obli^- 
tions  as  the  guardian  of  the  rights  of  mamed 
women,  so  far  as  to  delegate  the  trial  to  others. 
An  order  of  reference  *'  to  try  and  determine 
the  issues"  in  an  action  for  divorce  cannot 
be  granted,  even  by  consent.  Simmons  T.  Sim- 
mons,  3  Rob.  642. 
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g,  Referenoe  not  oonverted  into 

arbitration. — The  waiver  of  the  right  of 
appeal,  like  a  roleaae  of  error* in  a  judgment 
formerly,  does  not  enlarge  or  diminish  the 
powers  of  the  referees,  and  would  not  alone 
convert  a  reference  into  an  arbitration.  HecUy 
▼.  Oilman,  6  Rob.  479, 494;  Townsend  y.  Mas- 
ters&n,  etc..  Stone  Dressing  Co.  15  N.  Y.  (1 
Smith),  587. 


h.  Rendering  report  defined.— Al- 
though there  is  a  stipulation  requiring  the 
report  to  be  rendered  in  a  certain  way,  still, 
where  it  is  made  and  delivered  to  the  success- 
ful party,  for  the  purpose  of  enabling  them  to 
enter  judgment  on  it  in  the  usual  way,  such 
stipulation  will  be  satisfied.  Healy  v.  Giiman^ 
6  Rob.  479,  494. 


§  371.  [226.J  (Am'dl849.)  When  reference  may  be  compulsorily  or' 
dered. 

Where  the  parties  do  not  consent,  the  court  may,  upon  the  application 
of  either,  or  of  its  own  motion,  except  where  the  investigation  will  require 
the  decision  of  difficult  questions  of  law,  direct  a  reference  in  the  following 
cases  : 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  examination  of  a 
long  account  on  either  side ;  in  which  case,  the  referees  may  be  directed  to 
hear  and  decide  the  whole  issue,  or  to  report  upon  any  specific  question  of 
fact  involved  therein ;  or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the  informa- 
tion of  the  court,  before  judgment,  or  for  carrying  a  judgment  or  order 
into  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings,  shall  arise, 
upon  motion  or  otherwise,  in  any  stage  of  the  action. 


a.  Constmction. — Section  271  must  be 
read  in  connection  witb  §  2  of  art.  1  of  tbe 
Constitution,  and  is  limited  to  actions  upon 
contract,  and  where  the  action,  from  its  nature, 
is  not  referable,  the  answer  cannot  make  it  so. 
But  a  reference  may  be  ordered  to  examine  a 
counterclaim  after  the  issues  haye  been  tried. 
Toumsend  ▼.  Hendricks,  40  How.  143 ;  Rev'g 
S.  C.  39  id.  472.  See  Van  Marter  ▼.  Hotck- 
kiss,  1  Keyes,  585. 

6.  Court  cannot  grant  the  order.— 

Where  an  action  has  been  commenced  to 
recover  the  value  of  personal  property  sold, 
although  the  account  consists  of  a  large  num- 
ber of  items,  the  court  cannot  grant  an  order 
of  reference  if  the  defendant  denies  that  the 
property  was  sold  to  him,  and  offers  to  stipu- 
late that  at  the  trial  he  will  not  dispute  or 
question  the  items  of  such  claim,  either  as  to 
their  number,  character,  value  or  price,  and 
demands  a  trial  by  jury.  Seigel  v.  Heid,  36 
How.  506. 

c.  Fraud— insurance.— It  has  been  held 
that  an  action  on  a  policy  of  insurance,  where 
the  defense  set  up  is  fraud,  should  not  be  re- 
ferred without  the  consent  of  parties.  Freeman 
V.  Atlantic  Mut%Ml  Insurance  Co.  13  Abb. 
124 ;  Letg  v.  Brooklyn  Fire  Insurance  Co. 
25  Wend.  687.  But,  see  Lewis  v.  Irving  Fire 
Insurance  Co.  15  Abb.  303  (n.) 

d.  Example  of  proper  reference.— 

Where  the  special  term  have  decided  that  the 
account  in  question  is  a  long  account  within 
the  meaning  of  this  section  (271) ;  and  further, 
that  no  difficult  q^uestions  of  law  will  arise* 


and  that  the  allegations  of  the  answer  are  in 
sufficient  to  raise  an  issue  of  fraud,  held,  that 
in  such  a  case,  if  an  order  of  reference  has  been 
granted  and  appealed  from,  it  could  not  be 
disturbed.  Batchelor  v.  Albany  City  Insur^ 
ance  Co.  37  How.  399;  S.  0.  6  Abb.  N.  S. 
240 ;  1  Sweeny,  346.  In  such  a  case,  it  was 
held,  in  the  common  pleas,  that  the  order  of 
reference  might  be  reviewed,  and  the  account 
appearing  to  be  merely  collateral,  the  referenoe 
was  held  to  be  improper.  Turner  v.  Taylor ^ 
2  Daly,  278. 

e.  One  or  more  Issues  involving  a 

long  account. — If  it  can  be  made  to  appear 
that  the  tri%l  of  any  one  of  the  issues  will 
involve  the  examination  of  a  long  account, 
although  the  determination  of  some  other 
issue  may  render  it  unnecessary  to  try  the 
first  named  issue  at  all,  a  reference  may  be 
ordered  as  to  whether  the  whole  of  the  issues 
shall  be  referred,  or  the.  taking  of  the  account 
merely;  and  whether  the  account  shall  be 
taken  before  the  trial  of  the  other  issues,  or 
after,  are  matters  in  the  discretion  of  the 
court  at  special  term,  to  be  governed  hythe 
peculiar  circumstances  of  each  case.  Whii- 
taker  v.  Desfosse,  7  Bosw.  678.  Approved 
and  followed  in  Batchelor  v.  Albany  City  In 
surance  Co.  37  How.  399 ;  S.  C.  6  Abb.  N.  S 
240;  1  Sweeny,  346. 

/.  Intention  to  apply  for  jury  trial, 
no  objection  to  referenoe.  -—Semble,  thai 

although  the  defendant  prove  that  it  was  his 
intention  to  apply  for  a  jury  trial,  still,  this 
fact  of  itself  will  furnish  no  ground  of  ol^eo- 
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tion  to  granting  the  plaintiff's  motion,  that 
the  cause  be  referred  to  a  referee.  Goodyear 
V.  Brooks,  4  Rob.  682 ;  S.  C.  2  Abb.  N.  S. 
296 ;  30  How.  443. 

g.  Constxuction  of  the  sectioiL— 

The  power  conferred  by  this  section  is  intend- 
ed  more  for  the  convenience  of  the  court  than 
as  conferring  a  right  on  the  parties.  Goodyear 
V.  Brooks,  4  Rob.  682 ;  S.  C.  2  Abb.  N.  S.  296. 

h.  Action  to  set  aside  fraudulent 

conveyance. — Where  an  action  has  been 
commenced  to  set  aside  a  fraudulent  convey- 
ance, on  the  ground  that  the  defendant  was 
insolvent  when  it  was  made,  such  an  action 
is  not  to  be  referred  without  consent,  notwith- 
standing the  examination  of  a  long  account 
may  be  indirectly  involved.  BushneU  v.  East- 
man, 2  Ahh.JH.S.  ^IL 

i.  Estate  of  deceased  person.— An 

action  for  a  claim  aeainst  the  estate  of  a  de- 
ceased person,  for  the  conversion  of  property 
by  such  decedent,  may  be  referred  under  the 
statute.  Brockett  v.  Bush,  18  Abb.  337. 

f  Reference  cannot  be   ordered 

without  consent. — in  an  action  to  recover 
damages  under  the  statute  from  a  city  or 
county,  sustained  by  the  plaintiff  from  the 
acts  of  a  mob  or  by  a  riot,  there  cannot  be  a 
reference  ordered  without  consent  of  the 
parties.  Ross  v.  Mayor,  etc.  of  New  York,  2 
Abb.  N.  S.  266;  S.  0.  32  How.  164.  See, 
also,  BushneU  v.  Eastman,  2  Abb.  N.  S.  411. 

k.  Action  for  negligence— Where 

property  has  been  lost  to  the  plaintiff  by  rea- 
son of  the  negligence  of  the  defendant,  an 
action  to  recover  the  value  of  such  property 
is  not  founded  upon  contract,  but  upon  a 
breach  of  duty,  and  is  not  referable.  Warner 
v.  Western  Transportation  Co.  3  Rob.  705. 

h  What  is  a  long  account.— Five 

items  do  not  constitute  a  long  account.  A  bill 
of  particulars  is  not  an  account  in  the  sense  of 
the  statute  authorizing  a  reference  where  ex- 
amination of  a  long  account  is  involved.  Dickr 
inson  v.  Mitchell,  19  Abb.  286.  Seven  items 
under  one  date,  all  but  two  of  them  small, 
were  held  not  to  constitute  a  large  account. 
Harris  v.  Mead,  16  Abb.  257.'  As  to  what 
constitutes  a  long  account,  see  Swift  v. 
WelU,  2  How.  79 ;  MiUer  v.  Hooker,  id.  171 ; 
Stewart  v.  ElweU,  3  Code  R.  139  j  M'CuL- 
lough  V.  Brodie,  13  How.  346 ;  S.  C.  6  Duer, 
659;  Dewey  v.  FiM,  13  How.  437;  Sheldon 


T,  Wood,  1  Code  R.  N.  S.  118 ;  S.  0.  3  Saulf 
739. 

m.  Breach  of  contract— If  the  exam- 
ination of  a  long  account  is  involved  in  an 
action  for  breach  of  contract  to  repair,  it  may 
be  referred.  Hatch  v.  Wolfe,  1  Abb  N.  S.  77 ; 
S.  C.  30  How.  65,  sub  nom.  Hatch  v   Wolf 

n.  All  issues  not  referable  merely 
because  a  long  account.— That  section 

of  the  Code  which  authorizes  references,  does 
not  give  an  absolute  right  to  have  all  the 
issues  in  an  action  referred,  merely  because  a 
long  account  is  involved .  Wheeler  v .  Falooner, 
7  Rob.  45 ;  Cameron  t.  Freeman^  18  How. 
310;  S.  C.  10  Abb.  333.  And  where  the 
necessity  for  looking  into  the  account  depends 
upon  the  decision  of  some  other  issue  in  the 
case,  that  issue  must  first  be  tried  before  a 
reference  will  be  ordered.  Graham  v.  Golding, 
7  How.  260.  And  see  Cameron  v.  Freeman, 
supra. 

0.  Statutory  provisions.— As  to  the 

Provisions  of  the  Revised  Statutes  in  force 
efore  the  Code,  9fA  their  relation  to  the 
present  practice,  see  Cameron  y.  Freeman^ 
18  How.  310;  S.  C.  10  Abbi  333. 

p.  Matters  not  involved  in  the  ac« 

count. — The  Code,  by  expressly  permitting 
(§  271,  subd.  1)  the  referee  to  be  confined  to 
passing  upon  a  specific  question  of  fact  in- 
volved in  the  issue,  even  where  a  long  account 
is  also  involved,  and  by  allowing  such  account 
to  be  taken  as  a  separate  matter,  for  the  in- 
formation of  the  court  (§  271,  subd.  2),  not 
only  authorized,  but  required  that  neither 
party  should  be  deprived  of  the  benefit  of  a 
trial  before  a  court  or  a  jury,  as  to  matters 
not  involved  in  the  account  and  embraced 
in  the  issues.  Wheder  ▼.  Falooner,  7  Rob. 
45,  48. 

q.  Referee  may  amend— Where  the 

defendant  waits  until  the  trial,  to  object  to  the 
sufficiency  of  a  pleadings  and  the  amendment 
does  not  amount  to  a  new  cause  of  action,  the 
referee  may  allow  it.  Woolsey  Y.ViUage  of 
Bondout,  2  Keyes,  603. 

r.  Control  of  court  over  judgment 

The  court  undoubtedly  retains  control  ovei 
an  action  after  judgment,  in  order  to  take 
measures  to  carry  it  into  effect  (Code,  §  272), 
but  the  judgment  must  dispose  of  the  rights 
of  the  parties.  Frentiss^y,  Machado,  2  Rob. 
660. 


^  272.  [227.]  (Am'd  1851,  1852,  1857,  1859,  1860.)  RepoH  to  Stand  as 
decision  of  Uie  courL 

The  trial  by  referees  shall  be  coDducted  in  the  same  manner  and  on 
similar  notice  as  a  trial  by  the  court.  They  shall  have  the  same  power  to 
grant  adjournments  and  to  allow  amendments  to  any  pleadings,  and  to  the 
summons,  as  the  court  upon  such  trial,  upon  the  same  terms  and  with  the 
like  effect.  They  shall  have  the  same  power  to  preserve  order  and  punish 
all  violation  thereof,  upon  such  trial,  and  to  compel  the  attendance  of  wit- 
nesses before  them  by  attachment,  and  to  punish  them  as  for  a  contempt 
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for  non-attendaDce,  or  refusal  to  be  sworn,  or  testify,  as  is  possessed  by  the 
court.  They  must  state  the  facts  found  and  the  conclusions  of  law  sepa- 
rately, and  their  decision  must  be  given,  and  may  be  excepted  to  and  re- 
viewed in  likei  manner,  and  with  like  effect  in  all  respects  as  in  cases  of  ap- 
peal under  section  268  ;  and  they  may  in  like  manner  settle  a  case  or  ex- 
ceptions. The  report  of  the  referees  upon  the  whole  issue  shall  stand  as 
the  decision  of  the  court,  and  judgment  may  he  entered  thereon  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  couit.  When  the  reference 
is  to  report  the  facts,  the  report  shall  have  the  effect  of  a  special  verdict. 

When  the  case  on  appeal  shall  have  been  heard  and  decided  at  the  gen- 
eral term,  upon  the  report  of  the  referee  and  exceptions,  without  a  case 
containing  the  evidence,  the  decision  may  be  reviewed  in  like  manner  on 
appeal  to  the  court  of  appeals.  If  the  judgment  be  reversed  at  the  general 
term,  and  a  new  trial  ordered,  it  shall  not  be  deemed  to  have.been  reversed 
on  questions  of  fact,  unless  so  stated  in  the  judgment  of  reversal ;  and  in 
that  case  the  question  whether  the  judgment  should  have  been  reversed, 
either  upon  questions  of  fact  or  of  law,  shall  be  open  to  review  in  the  court 
of  appeals. 


a.  Amendment— mode  of  obtain- 
ing.— If  Ml  tmendraent  to  the  pleadings  is 

desired,  on  the  hearing  of  a  cause  before  a 
referee,  it  may  be  obtained  by  suspending  the 
trial  or  hearing,  and  applying  on  motion  to 
the  special  term.  Ford  y.  Pwrdy  35  How.  321 ; 
S.  C.  53  Barb.  525.  The  rule  in  Woodi-uff  v. 
Dickie,  31  How.  164;  S.  G.  5  Rob.  619,  dis- 
approved. But,  if  a  party  fails  to  object  to  a 
pleading  until  the  hearing,  the  referee  may 
allow  the  necessary  allegations  to  be  added, 
if  they  do  not  amount  to  a  new  cause  of  ac- 
tion. Woolsey  y.  Trustees  of  Bondout,  2 
Keyes,  603. 

An  ans?rer  may  be  amended  by  the  court 
allowing  the  defense  of  usury  to  be  set  up. 
Union  National  Bank  of  Troy  v.  Bassett,  3 
Abb.  N.  S.  359. 

b.  Carrying  judgment  into  efifect.— 

As  to  a  reference  for  the  purpose  of  ascertaii;- 
ing  some  matter  necessary  to  carry  the  judg- 
ment into  effect,  such  as  taking  an  account  of 
moneys  in  the  hands  of  an  assignee,  see 
Prentiss  v.  MichadOy  2  Rob.  660. 

c.  Action  against  referee.— The  same 

rule  which  applies  to  a  receiver  is  equally 
appll  Table  to  a  referee,  **  that  no  action  can  be 
Drought  against  him,  as  such  ofBicer,  to  re- 
cover moneys  in  his  hands  without  the  per- 
mission of  the  court.  Higgins  v.  Wright,  43 
Barb.  461 ;  S.  G.  9  Abb.  364.  The  rule  as  to 
receivers  will  be  found  in  Willard's  Eq.  Jur. 
335,  336 ;  De  Groot  v.  Jay,  30  Barb.  483 ; 
Musgroye  v.  Nash,  3  Edw.  172 ;  Parker  v. 
Browning,  8  Paige,  388;  Noe  v.  CHbson,  7 
id.  513 ;  Vincent  v.  Parker,  id.  65;  Taylor  v. 
Baldwin,,  14  Abb.  166. 

d.  Re-argument. -^  A  referee  has  the 

power  to  allow  a  re-argument  before  making 
his  report,  even  after  he  has  made  up  his 


mind.  Litch  ▼.  Brotherson,  16  Abb.  384 ;  S.  G. 
25  How.  407. 

e.  What  the  report  must  oontain.— 

The  referee's  report  must  contain  his  findings 
of  fact  and  conclusions  of  law,  and  before 
these  are  ftled  no  judgment  should  be  entered 
upon  the  report.  Eoberts  v.  Carter,  28  Barb. 
462;  S.  G.  17  How.  524;  S.  G.  Rev'd,  35 
id.  642  (n.)  The  proper  practice,  where  the 
report  is  too  general,  is  to  move  that  a  fur- 
ther report  be  rendered.  Tilman  v.  Keane,  1 
Abb.  N.  S.  23 ;  Wright  v.  Sanders,  28  How. 
395. 

/.  —  action  for  divorce.— It  is  the 

duty  of  a  referee,  in  an  action  for  divorce,  to 
find  not  only  the  fact  of  adultery,  but  also  as  to 
all  the  other  material  facts,  such  as  the  con- 
nivance of  the  plaintiff,  etc.  Myers  v.  Myers, 
41  Barb.  114.  See,  also.  Dodge  v.  Dodge,  7 
Paige,  589 ;  Arhorgast  v.  Arborgast,  8  How. 
297 ;  Pugsley  v.  Pugsley,  9  Paise,  589.  But 
an  action  for  divorce  should  not  he  referred  to 
a  referee  to  hear  and  determine  the  issues, 
although  the  parties  consent.  Simmons  v. 
Simmons,  3  Rob.  642. 

g-  Construction  of  section.— By  seo- 

tion  272  of  the  Gode,  the  referee  has  the  same 
power  of  amendment  upon  trial  as  the  court 
in  a  like  case  has.  Pixtchin  v.  Peck,  38  N.  Y. 
(11  Tiff.),  39,  41;  S.  G.  5  Trans.  Apn.  33; 
Woolsey  v.  Trustees  of  Bondout,  2  J^eyes, 
603. 

h.  Contempt. — A  p*rty  examined  before 
a  referee  may  be  by  him  adjudged  guilty  of  a 
contempt.  Heerdt  v.  Wetmore,  2  Rob.  697. 

♦.  Review,  practice  on.— The  practice 

in  bringing  questions  for  review,  before  the 
general  term,  on  appeals  under  §  572,  stated 
in  Manley  v.  Insurance  Company  of  North 
America,  1  Laos.  20,  23. 
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j.  Special  motion  upon  affidayits. 

The  provisions  of  the  Code,  that  a  judgment 
reversed  at  a  general  term  "shaU  not  be 
deemed  to  liave  been  reversed  on  questions  of 
fact,  unless  so  stated  in  the  judgment  of  re- 
yei*sal "  (^§272),  does  not  apply  to  orders  made 
on  special  motion  upon  affidavits.  Williams  v. 
Hernofiy  3  Keyes,  101 ;  S.  0.  16  Abb.  173. 

.  Jc.  Discretion  of  referee— review.— 

Where  it  is  within  the  discretion  of  the  ref- 
eree to  allow  an  amendment,  such  discretion 
cannot  be  reviewed.  Melvin  v.  "Wood,  3 
Keyes,  533 ;  S.  0.  3  Trans.  App.  297  ;  4  Abb. 
N.  S.  438 ;  Woodruff  v.  Hurson,  32  Barb.  657. 

2.  Court  on  appeal,  cannot  weigh 


the  evidence. — ^Where  facts  are  found  by 
a  referee  in  his  report,  on  which  judgment  in 
conformity  with  the  report  is  entered,  in  case 
the  judgment  is  reTersed  at  general  term,  and 
a  new  trial  granted,  but  the  findmgs  are  not 
interfered  with  by  the  general  term  in  their 
decision,  on  an  appeal  to  the  court  of  appeals 
from  such  order  granting  a  new  trial,  the  lat  • 
ter  court  are  not  at  liberty,  under  section  272 
of  the  Code,  to  weigh  the  evidence,  and  to 
determine  whether  or  not  they  should  have 
reached  the  same  conclusion  as  the  referee. 
McMahon  v.  AUm,  32  How.  328  ;  S.  0.  35 
N.  Y.  (8  Tiff.),  405 ;  3  Abb.  N.  S.  74.  See 
same  case  in  the  supreme  court,  34  Barb.  56  * 
12  Abb.  275. 


^  273.  [228.]  (Am'd  1849, 1851, 1862, 1863, 1866.)  Referees,  how  chosen. 

In  all  cases  of  reference  the  parties  as  to  whom  issues  are  formed  in  the 
action  (except  when  the  defendant  is  an  infant  or  an  absentee)  may  agree  in 
writing  upon  a  person  or  persons,  not  exceeding  three,  and  a  reference  shall 
be  ordered  to  him  or  them,  and  to  no  other  person  or  persons.  And  if 
such  parties  do  not  agree,  the  court  shall  appoint  one  or  more  referees,  not 
more  than  three,  who  shall  be  free  from  exception.  And  no  person  shall 
foe  ^ippointed  referee  to  whom  all  parties  in  the  action  shall  object,  except 
in  actions  for  divorce.  And  no  judge  or  justice  of  any  court  shall  sit  as  ref- 
eree in  any  action  pending  in  the  court  of  which  he  is  judge  or  justice,  and 
not  already  referred,  unless  the  parties  otherwise  stipulate.  The  referee  or 
referees  shall  make  and  deliver  a  report  within  sixty  days  from  the  time  t  ^e 
action  shall  be  finally  submitted  ;  and  in  default  thereof,  and  before  the  re- 
port is  delivered,  either  party  may  serve  notice  upon  the  opposite  paity 
that  he  elects  to  end  the  reference  ;  and  thereupon  the  action  shall  pro- 
ceed as  though  no  reference  had  been  ordered,  and  the  referees  shall  not, 
in  such  case,  be  entitled  to  any  fees. 

What  is  a  Refebeb. 


A  referee  is  a  person  to  whom  has  been 
referred  a  matter  in  dispute,  in  order  that  he 
may  settle  it.  His  judgment  is  called  an 
award.  2  Bouvier*8  Law  Diet.  430;  2  Bur- 
rilPs  Law  Diet.  tit.  Referee.  A  referee  under 
the  Code,  is  not  merely  a  substitute  for  a 
master    under   the    former   practice    but    is 


clothed  with  the  powers  of  a  judge  at  special 
term.  When  a  specific  question  is  referred 
to  him,  his  office  resembles  that  of  a  master ; 
when  the  whole  issue  is  referred  to  him, 
he  takes  the  place  of  the  court ;  and  his  re- 
port thereon  stands  as  its  decision.  Graves  t. 
Blanchard,  4  How.  303;  S.  C.  3  Code  R.  27. 


11.  What  is  a  Reference. 


a.  Definition. — A  reference  is  a  legisla^- 
tive  substitute  for  a  trial  by  jury.  Alexander 
V.  Finky  12  Johns.  219. 

5.  When  an  arbitration.— An  action 

was  commenced  to  recover  counsel  fees  ;  af- 
ter issue  had  been  joined,  an  order  was  en- 
tered, by  which  it  was  referred  to  three  ref- 


erees, they  to  hear  and  determine  the  case 
on  legal  and  equitable  principles.  Held,  that 
by  this  means  the  cause  was  taken  out  of  the 
jurisdiction  of  the  court  and  submitted  to  ar- 
bitration, and  that  a  motion  to  set  aside  the 
referee's  report  could  not  be  heard.  Blunt  t. 
Whitnei/,  3  Sandf.  4,  6. 


III.  An  Order  is  Necessary. 


a.  Must  be  order  of  the  conrt.— The 

consent  of  the  parties  to  refer  a  cau.se,  and  a 
memorandum  of  the  judge  made  by  him  on 
his  calendar  that  the  cause  has  been  referred. 


naming  the  referee,  does  not  constitute  such 
person  an  officer  with  the  power  of  administer- 
ing a  legal  oath.  The  conrt  must  make  an 
order  appointing  some  proper  person  referee. 
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In  a  case  where  a  person  acted  withoat  power, 
an  order,  entered  after  the  proceedings  before 
him  were  over,  does  not  give  validity  to  an 
oath  administered  by  him  in  those  proceed- 
uig.  Banner  v.  McPhaU,  31  Barb.  106,  116; 
Litchfield  v.  Burwell,  5  How.  341 ;  S.  C.  1 
Code  R.  N.  S.  42;  9  N.  Y.  Leg.  Obs.  182. 

The  court  must  make  an  order  of  reference ; 
it  is  not  sufficient  if  made  by  a  judge  at  cham- 
bers. Scudder  v.  Snow,  29  How.  96 ;  contra, 
Whalen  v.  Supervisors  of  Albany  County,  6 
id.  278;  Ludington  v.  Taft,  10  Barb.  448. 
These  cases  hold  that  an  order  may  be  entered 
nunc  pro  tune,  on  a  written  stipulation  by  the 
parties  that  the  case  might  be  referred.  But 
see  DiddeU  v.  Diddell,  3  Abb.  167. 

2».  The  order  cannot  be  appealed 

from. — Where  a  proper  case  is  made  out  for 
a  reference,  and  one  is  ordered  by  the  court 


(having  power  to  do  so),  no  i^peal  lies  from 
such  order ;  this  is  especially  the  case  if  the 
parties  have  proceeded  to  trial  under  it.  Ubs- 
dell  V.  Boot,  1  Hilt.  173 ;  S.  0.  3  Abb.  142; 
Kennedy  v.  Shilton,  9  id.  157  Tn.);  S.  C.  1 
Hilt.  546 ;  People  ex  rel,  McSpeaon  v.  Haws, 
12  Abb.  204;  S.  0.  21  How.  178;  34  Barb- 
69 ;  Gray  v.  Fox,  1  Code  R.  N.  S.  334 ;  Bryan 
V.  Brennon,  7  How.  359;  Dean  v.  Empire 
State  Muttial  Insurance  Co.  9  id.  69;  Smith 
V.  Dodd,  3  E.  D.  Smith,  348;  Tollman  v.  Hin- 
man,  10  How.  89;  Hatch  v.  Wolf,  30  id.  65, 
69 ;  S.  C.  1  Abb.  N.  S.  77,  sub  nom.  Hatch  v. 
Wolfe;  Sands  v.  Harvey,  19  Abb.  248 ;  con- 
tra, Cram  v.  Bradford,  4  id.  193;  Dickin- 
son V.  MftcheU,  19  id.  286;  Whitaker  v. 
Desfosse,  7  Bosw.  678 ;  Harris  y .  Mead,  16 
Abb  257. 


rV.  When  the  Order  is  to  be  Applied  for. 


a.  Issue  must  be  joined.— Issue  must 
be  joined  before  the  order  can  be  applied  for. 
Jansen  y.  Tappen,  3  Cow.  339. 

b.  Aotioa  not  in  readiness  for  trial. 

If  the  action  is  not  in  readiness  fbr  trial,  it  is 
not  referable.  The  objection,  however,  should 
be  taken  on  the  motion  to  refer.  Hawkins  r. 
Avery,  32  Barb.  553 ;  Wheeler  v.  Falconer,  7 
Rob.  45,  48. 

c.  Should  be  made  before  notice  of 

trial. — ^The  moving  party  will  be  subjected  to 
the  costs  of  his  opponent  in  preparing  for  trial 
up  to  the  time  when  the  order  was  served, 
unless  the  motion  is  made  before  notice  of 
trial.  Fish  v.  Wright,  5  Cow.  269. 


It  was  said  in  Buchanan  y.  Cheeseborouyh, 
5  Duer,   238,  that  a  cause  might  be  com 
menoed  before  a  jury,  and  then  a  reference  di 
rected;  but, .in  such  case,  the  whole  cause 
should  be  taken  from  the  jury.    See,  aUo« 
Holmes  y.  Bennett,  28  How.  289. 

d.  Court  not  deprived  of  power.— 

The  court  is  not  deprived  of  the  power  to  or- 
der a  reference  in  a  proper  case,  for  the  reason 
that  the  parties  have  neglected  to  move  for  it. 
Church  V.  Freeman,  16  How.  297;  CBrien 
Y.  Bowes,  4  Bosw.  657,  661;  S.  C.  10  Abb. 
106.  See,  also,  Chodyear  v.  Brooks,  4  Rob 
682;  S.  0.  2  Abb.  N.  S.  296. 


V.  MonoN  Papebs. 


a.  Requisites. — The  affidavit  need  not 
state  where  the  venue  is  laid  in  a  motion 
for  a  reference.  Cleveland  v.  Strong,  2  Cow. 
448;  Feeter  v.  Harter,  7  id.  478.  Issue 
must  have  been  joined,  and  that  fact  must 
be  stated.  Jansen  v.  Tappen,  3  Cow.  339;  S. 
C.  3  id.  34.  The  party,  himself,  must  make 
the  affidavit;  it  cannot  be  made  by  his  attor- 
ney. This  is  the  rule,  unless  some  sufficient 
excuse  is  offered.  Mesick  v.  Smith,  2  How.  7 ; 
Boss  V.  Beecher,  id.  157;  Little  v.  Bigelow,  id. 
164;  Bolton  v.  McCullough,  id.  165 ;  Wood  v. 
Crowner,  4  Hill,  548.  Where  verified  plead- 
ings show  that  the  trial  will  involve  the  ex- 
amination of  a  long  account,  the  court  may 


grant  the  motion  on  that  evidence.  Holmes  y. 
Bennett,  28  How.  289. 

The  notice  of  motion  to  refer  a  cause 
should  contain  the  names  of  three  referees; 
the  motion  will  be  denied  if  one  only  is 
named.  Gott  v.  Owen,  7  Hill,  155.  See,  also, 
Bedle  v.  WUleU,  I  Caines,  7 ;  Lusher  v.  Wed- 
ton,  id.  150. 

b.  "Want  of  notice  not  cured.— The 

fact  that  the  party  aggrieved,  subsequently 
moved  to  vacate  the  order  made  on  the  origi- 
nal motion,  or  that  he  has  appealed  fW>m  such 
order,  will  not  cure  the  want  of  notice.  Me- 
Lean  v.  Tompkins,  18  Abb.  24. 


YL  Joint  Befe>r£nc£8. 


a.  Preference. — ^It  is  a  right,  common 
to  both  parties,  in  a  proper  case,  to  make 
an  application  for  a  reference  ;  the  party 
most  vigilant  will  have  the  preference ;  he 
may  name  the  referees.  Graham  y.  Wood;  1 
Wend.  15. 


b.  Joint  reference— two  causes.-^ 

Where  a  cross  action  was  commenced,  the 
court  appointed  a  joint  reference,  giving  the 
referees  leave  to  hold  meetings  in  different 
cities,  in  order  to  accommodate  the  parties* 
Hart  Y.  Trotter,  4  Wend.  198. 


Vn.  Opposing  Motion. 

o  Difficult  Questions  of  law. — The     shown  that  difficult  questions  of  law  arise. 
motKm  will  be  denied  if  it  can  be  clearly     This  is  the  rule,  notwithstanding  one  of  the 

62 


490 


Trial  bt  Befbrees. 


l§  273. 


parties  makes  It  appear  that  the  ezammation 
of  a  long  account  will  be  required.  Ives  y. 
VandewateTf  1  How.  168.  See,  also,  Adams 
T.  Bodies,  2  Johns.  374;  De  Hart  v.  Coven- 
haveny  2  Johns.  Gases,  402. 

b.  Questions  must  be  set  out.— 

When  a  motion  to  refer  a  cause  is  opposed  on 
the  ground  that  difficult  questions  of  law  will 
arise,  the  opposing  affidavit  must  set  forth 
what  such  questions  are,  in  order  that  the 
court  may  be  enabled  to  iudge  whether  thej 
are  questions  of  real  difficulty.  Dewey  v. 
Fidd,  13  How.  437.    See,  also,  Anonpnums, 


5  Cow.  423 ;  Sdlishury  v.  ScoUy  6  Johns  329 ; 
Shaw  V.  Ayrs,  4  Cow.  52. 

c.  Trial  by  iury.— It  is  no  objection 

that  the  cause  has  been  tried  by  a  jury. 
Brawn  ▼.  Bradshaw,  1  Duer,  635;  S.  C.*8 
How.  176.  But  otherwise,  if  it  has  been 
tried  by  a  referee.  Stauvend  y.  Stevens,  2 
Daly,  319. 

d.  Not  ready  for  trial.— If  the  cause 

is  not  ready  for  trial,  the  objection  can  only 
be  taken  on  the  motion  to  refer.  Hawkins  t. 
Avery,  32  Barb.  551. 


VIII.  Special  Pboceedixos. 


a.  Insurance  companies.  —  Chapter 

412,  Laws  of  1862,  is  constitutional ;  this  act 
provides  for  a  reference  in  matters  of  contro- 
versy between  the  members  and  stockholders 
of  a  mutual  insurance  company,  which  has 
become  insolvent,  and  a  receiver  of  such  com- 
pany. Sands  v.  KimharK  27  N.  Y.  (13  Smith), 
147  ;  Aff'g  S.  C.  39  Barb.  108;  Sands  v.  Til- 
Unghast,  24  How.  435.  The  abo.ve  cited  stot- 
ute  applies  to  actions  commenced  subsequent- 
ly, as  well  as  to  actions  pending  when  the 
law  took  effect.  Sands  v.  Harvey,  19  Abb. 
248 ;  contra.  Sands  v.  Birch,  29  How.  305 ; 
S.  C.  19  Abb.  255.  The  court  is  not  author- 
ized to  order  a  reference  where  an  application 
is  made  to  set  aside  an  assessment  for  local 
improvement,  on  the  eround  of  fraud  or  irre- 

Sfarity.  People  ex  rel.  Geery  v.  Brennan,  45 
xh.  344. 

b.  Specific  performance.— Where  aa 

action  is  commenced  by  the  purchaser  of  land, 
and  the  only  relief  specifically  demanded  was, 
to  compel  the  vendor  to  perform  the  agree- 
ment of  conveying,  and  it  was  shown  that 
the  defendant  had  never  been  able  to  perform 
his  agreement,  heid,  that  a  reference  could 
not  be  ordered  to  determine  the  amount  of 
damages  sustained  by  the  breach  of  agree- 
ment. All  such  questions  must  be  tried  by 
a  jury.  Stevenson  r.  Buxton,  15  Abb.  352. 


0.  Claims .  against  administrators 

and  executors. — Semble,  that  these  claims 
may  be  referred.  Coe  v.  C  e^  37  Barb.  232. 
See  MiicheU  v.  Stewart,  3  Abb.  N.  S.  250. 

d.  Joint  stock  companies.— The  order 

for  a  reference  to  take  and  state  an  aocoant 
between  the  parties  in  an  action  for  the  disso- 
lution of  a  joint  stock  company,  and  for  an 
accounting  among  the  associates,  is  proper 
Ketchum  v.  Clark,  22  Barb.  319. 

e.  Appeal  from  commissions  of 

highw^ays. — Semble,  that  such  an  appeal 
may  be  tried  before  a  referee.  People  ex  rel. 
Van  Rensselaer  v.  Van  Alstyne,  32  Birb. 
131 ;  S.  C.  Aif  d,  3  Keyes,  35 ;  31  How.  liao 
(n.);  People  ex  rel.  Martin  v.  Albright,  14 
Abb.  305 ;  S.  C.  23  How.  306. 

/.  Inlunction. — Where  the  defenduits 
movedror  an  order  of  reference  to  adjust  the 
amount  of  moneys  alleged  to  be  due  them, 
and  also  for  an  injunction  to  prohibit  the  dis- 
tribution of  the  funds,  it  was  |^2e{,  that  a 
reference  could  not  be  compulsonly  ordered 
unless  the  court  is  satisfied  that  such  an 
examination  will  be  required  for  the  disposi- 
tion of  the  case.  In  tfiis  action  the  injunc- 
tion was  granted,  and  the  reference  denied. 
MitcheU  v.  Stewart,  3  Abb.  N.  S.  250. 


IX.  Reference  by  Consent. 


a.  Must  be  written.— A  written  con- 
sent may  be  given  either  by  the  parties  or 
their  attorneys,  or  by  entering  their  consent 
in  the  minutes  of  the  court  by  the  clerk,  or 
by  the  referees  in  their  m mutes,  if  such  con- 
sent is  made  before  them.  Leaycroft  v.  JPou?- 
ler,  7  How.  259 ;  Waterman  v.  Waterman,  37 
How.  36 ;  Bucklin  v.  Chapin,  53  Barb.  488 ; 
S.  0.  35  How.  155. 

b.  Implied  authority  of  attorney.— 

Where  an  attorney  has  been  retained  to  defend 
an  action,  he  has  an  implied  authority  to  con- 
sent to  a  reference.  Smith  v.  Troup,  7  C.  B. 
757 ;  S.  C.  6  D.  &  L.  679 ;  18  Law  Jour.  Rep. 
209,  C.  P;  FaveU  v.  Eastern  Counties  Railr 
way  Co.  2  Exch.  344;  6  D.  &  L.  54;  17  Law 
Jour.  Exch.  297. 

c.  Order  may  be  disregarded  if  an- 
other referee  substituted.— A  stipula- 


tion was  signed  by  the  attorneys  of  both  par 
ties,  in  an  action  referable  only  by  consent, 
allowing  the  cause  to  be  referred  to  Mr.  M. ; 
an  order  was  made  on  defendant's  motion, 
referring  the  cause  to  Mr.  J.  Hdd,  that  the 
plaintiff  had  a  right  to  disregard  the  order 
entirely  and  proceed  to  trial  or  inquest,  as  if 
no  consent  to  any  reference  had  been  gi^en. 
Haner  v.  Bliss,  7  How.  246. 

d.  Important  rule  with  regard  to 
the  appointment  of  referee.—N.  Y. 

feneral  term,  Nov.  1856,  Roosevblt,  Ch.  J., 
3  How  346.  '*  A  referee  can,  in  no  case,  be 
nominated  by  a  party  unless  all  the  parties 
agree  upon  a  suitable  person.  « 

No  such  agreement  can  be  made  where  an 
infant  or  an  absentee  is  a  party,  or  where  a 
divorce  is  sought  by  or  against  a  married  wo- 
man. 


k  278.J 


Trial  bt  Bbfebbbs. 


491 


The  amemeDt,  vlien  alloired,  most  be 
eTidenced  by  irrilinff,  signed  \>y  the  (wrties  or 
their  attonieya.  The  referee's  name  should 
not  be  inserted  in  any  proposed  order^  unless 
accompanied  by  such  agreement. 


If  inserted  otherwise,  the  oourt  will  not 
strike  it  out,  nor  in  any  manner  act  on  the 
proposed  draft  order."  13  How.  346.  See, 
also,  §  270,  and  notes,  ofUe. 


X.    BeFERENCE   of    COBfFULSION. 


a.  Examples  of  referenoe  granted. 

Where  a  party  has  indorsed  notes  tor  the  de- 
fendant's accommodation,  and  after  paying 
them,  is  obliged  to  commence  an  action  to  re- 
cover the  amount  paid,  such  an  action  is 
properly  referable.  Masterton  v.  HotoeU,  10 
Abb.  118.  In  an  action  on  a  fhre  insurance 
policy,  where  the  controTcrsy  was  solely  as 
to  the  items  of  injury,  hM,  proper  case  for 
reference.  Samble  v.  MechanM  Fire  Insur- 
anee  Co,  1  Hall,  560.  It  is  no  objection  to 
ordering  a  referenoe,  th«t  an  order  of  arrest 
has  been  obtained  in  the  action.  Atocha  v. 
Garcia,  24  How.  186 ;  S.  G.  15  Abb.  303. 
Where  the  full  settlement  of  partnership  ac- 
counts will  require  a  long  examination,  such 
an  action  is^a  proper  one  for  a  reference. 
Mills  y.  Thurshy,  11  How.  113 ;  Jackson  y. 
De  Forest,  14  id.  81 ;  Graham  y.  GokUng,  7 
id.  260 ;  Smith  y.  Dodd,  3  £.  D.  Smith,  348. 
That  the  action  has  once  been  tried  by  a 
jury,  is  no  sufficient  reason  for  refusal  to 
grant  a  motion  for  a  referee  in  a  proper  case. 
Brown  y.  Bradshaw,  1  Duer,  635 ;  S.  C.  8 
How.  176. 

h.  Examples  of  reference^  reftised 

Notwithstanding  the  action  may  involye  the 
examination  of  a  long  account,  in  order  to  as- 
certain the  amount  of  damage  sustained  by 
the  party,  still,  if  it  is  based  on  carelessness 


or  negligence,  it  is  not  proper  to  refer  it. 
McMaster  y.  Booth,  4  How.  427 ;  S.  G.  3 
Gode  R.  111.  An  action  founded  on  tort  is 
not  properly  referable.  Dederick^s  adm'rs  y. 
BicMey,  19  Wend.  1 10.  If  such  an  action  is 
referred,  it  is  a  mere  arbitration,  id.  See,  also. 
Green  y.  Patchen,  13  id.  293. 

In  an  action  to  recover  on  a  policy  of  insur- 
ance, where  fraud  was  charged  on  the  part  of 
the  insured,  a  reference  was  refused.  Letn^  y. 
Brooklyn  Fire  Insurance  Co,  25  Wend.  687 ; 
Freeman  y.  Atlantic  Mutual  Insurance  Co, 
13  Abb.  124.  For  a  full  review  of  the  author- 
ities on  this  pomt,  see  Batchelor  y.  Albany 
City  Insurance  Co.  6  Abb.  N.  S.  240;  S.  G. 
37  How.  399 ;  1  Sweeny,  346.  See,  however, 
Lewis  V.  Irving  Fire  Insuranoe^Co.  15  Abb. 
303  (n.). 

c«  Rule. — ^In  order  that  the  court  may 
compel  a  reference,  it  must  be  clearly  shown 
by  the  pleadings  and  proceedings  that  a  long 
account  must  necessarily  be  involved  on  either 
side.  Hatch  v.  Wolf,  30  How.  65 ;  S.  G.  1  Abb. 
N.  S.  77 ;  Holmes  v.  Bennett,  28  How.  289. 
See,  also,  Keeler  v.  Foughkeepsie  Plank  Bead 
Co.  10  How.  11 ;  Sharp  v.  Mayor,  etc,  of  New 
York,  18  id.  213 :  S.  G.  19  id.  193;  Kennedy 
y.  Shilton,  9  Abb.  157  (n.) ;  S.  G.  1  Hilt.  546. 
Sec,  also,  §  271  and  notes,  ante,  and  Whitaker 
y.  Derfd^se,  7  Bosw.  678,  681. 


XI.  Who  ifAY  BE  Named  Referee. 


a,  Residenoe. — The  residence  of  the  ref- 
eree must  be  in  the  same  county  in  which  the 
venue  is  laid.  Chubb  v.  Berry,  7  Wend.  483 ; 
Sherwood  v.  Tremper,  11  Johns.  406. 

b.  Where  the  order  should  be  made. 

It  is  not  proper  to  make  an  order  for  a  refer- 
ence at  chambers;  it  should  be  applied  for 
at  special  term.  Scuddder  v.  Snow,  29  Ho'w. 
95. 


c.  General  term  may  order  a  refer- 
ence.— It  is  competent  for  the  supreme  court 
at  general  term,  where  an  appeal  has  been  ti^ 
ken  from  that  part  of  a  judgment  for  a  divorce 
which  fixes  the  alimony,  to  order  «  reference 
in  order  to  determine  what  would  be  a  suita- 
ble amount.  Forrest  v.  Forrest,  25  N.  Y.  (11 
Smith),  501 ;  Aff^g  S.  C.  6  Duer,  102 ;  3  Boew 
640. 


Xn.  Referee's  Death  or  Removal. 


a.  Death. — ^It  is  a  matter  of  course  where 
two  of  three  referees  have  died,  pending  a  ref- 
erence, to  vacate  the  order.  Emmet  v.  Sowers, 
23  How.  300. 

b.  Removal. — It  is  not  a  sufficient  rea- 
son for  removing  a  referee,  that  he  occupies 
the  same  office  with  the  plaintiflT's  attorney, 
that  fact  having  been  known  to  the  defendant 
when  he  consented  to  the  reference.  Perm  v. 
ilfoore,  2  E.  D.  Smith,  32 ;  S.  G.  3  Coue  iC.  2il. 


e,  —  uoreaaonable  delay.— Another 

referee  was  appointed  by  the  court,  where 
the  first  one  unreasonably  deli^ed  the  pro- 
ceedings. Forrest  v.  Forrest,  3  Bosw.  650. 

In  a  case  where  the  reference  may  be  ended 
by  notice  from  either  party,  the  notice  must 
be  from  the  attorney  and  not  from  tlie  party. 
Halsey  v.  Carter,  6  Rob.  535. 


XIII.    CoNSTRUClIOK   OF  OrDEH. 


a.  Whole  issue. — A  retiree  has  power 
to  act  and  report  on  the  whole  issue,  both  of 
law  and  fact,  where  the  order  is  made  refer- 


ring the  cause  without  limitation.  BenouU  v. 
Harfis,  1  Code  R.  125;  Graves  r.Bkmduird, 
4  0OW.  30b  ;  S.  0.  3  Code  R.  25. 
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ft.  Becisloii  of  motion.— Tlw  <mly  ja- 
dicial  mode  of  determining  a  motion  ie  by  an 
order  It  must  be  made  a  record;  a  mere 
oral  decision  of  the  court  is  of  noPavail  with- 


o«t  an  order  making  it  such.  8mUh  r.  Spald- 
ing, 3  Rob.  615;  S.  G.  30  How.  339.  But 
the  decision  of  a  motion  should  not  be  con- 
sidered as  a  re«  judicata.  lb. 


XIV.  Service  of  Order. 


a.  Order  duly  entered.-— No  referee 

should  proceed  a  step  in  the  exercise  of  his 
duties,  without  a  certified  copy  of  the  rule  or 
order  in  his  hands.  The  order  must  be  en- 
tered, and  this  is  the  best  proof  of  it.  Ban- 
tier  ▼.  McPhaU,  31  Barb.  106. 

h.  Notice— what  suffioient.— In  this 

action  the  cause  was  referred  before  the  cir- 


cuit, by  an  order  entered  at  special  term  ;  but 
no  copy  of  such  order  was  served  until  after 
notice  of  motion  for  iudgment,  as  ra  case  of 
nonsuit,  was  giyeo  by  the  defendant:  held, 
that  it  was  not  necessary  to  serve  a  copy  of 
the  order ;  the  defendant  had  notice  of  it  when 
the  motion  for  reference  was  nuMle.  MoffaJt  y. 
Judd,  1  How.  193. 


XV.  Effect  op  Order. 


a.  In  OOUrt. — ^Notwithstanding  the  order 
of  reference,  for  every  purpose  except  the 
trial,  the  action  and  parties  remain  in  court. 
Holmes  v.  SUnMnC,  6  How,  218 ;  S.  G.  1  Code 
B.  N.  S.  380.  See,  also,  Mathews  v.  Jones, 
1 B.  D.  Smith,  429. 

h.  Mode  ef  trial  only  determined.— 


It  cannot  be  said  that  the  reference  involves 
the  merits.  It  is  merely  determining  the 
mode  of  trial,  and  no  more  involves  the 
merits  than  an  order  changing  the  place  of 
trial,  which  has  been  formerly  held  not  to  be 
appealable.  Bryan  v.  Brennomt  7  How.  359. 


XVI.  Trial,  Notice  of. 

The- same  notice  of  trial  is  required  where  I  is  before  a  jury,  or  before  the  court.  Wetter 
the  hearing  is  before  a  referee,  as  when  a  trial  |  v.  SckUqfer,  7  Abb.  92. 

XYII.  TiMB  AND  Place  of  Hearing. 


a.  Need  not  be  in  writing.-*-Although 

it  is  the  better  prscttce,  it  is  not  necessary  that 
the  referees  should  fix  the  time  and  place  of 
hearing  in  writing.  Stephens  v.  Sirong,  8  How. 
339;  Sage  v.  Masher,  17  How.  367. 

b.  Place  of  trial.— The  place  of  meeting 
need  not  coincide  with  the  place  of  trial  men- 
tioned in  the  complaint.  Newland  v.  West,  2 
Johns.  188 ;  Wheeler  v.  Maitland^  12  How.  35. 

In  this  action,  the  court  gave  leave  to  the 
referees  to  hold  meetings  both  in  New  York 
and  Albany,  in  order  to  accommodate  both 
parties.  Hart  v.  Trotter,  4  Wend.  198. 

In  order  that  the  witnesses  mav  be  more 
conveniently  examined,  an  order  of  reference 


may  be  granted,  giving  the  referees  leave  to 
meet  in  a  cdunty  different  from  the  one  named 
as  the  place  of  trial.  Pierce  v.  Vo(^hees,  3  How. 
111. 

An  action  cannot  be  tried  in  the  city  of  New 
York  by  a  referee  appointed  by  the  city  court 
of  Brooklyn.  Bonner  v.  M'Phail,  31  Barb. 
107. 


c.  ISune. — In  SmaU  v.  D^orest,  2  How. 
176,  it  was  held  that  it  was  not  necessary  that 
the  referees  should  be  together  and  commence 
the  hearing  within  an  hour  of  the  time  noticed. 
If  one  of  their  number  is  absent,  they  may 
wait  several  hours.  Jbwett,  J.,  said  thai 
**  this  is  the  rule  in  the  country." 


XVnL  Irrbgularitt,  Waiver. 


a.  Stipulation  for  a  re&rence.— It  is 

no  waiver  of  a  proper  objection  duly  taken, 
that  a  stipulation  for  a  reference  to  state  an 
account  between  the  parties  and  to  take  proof* 
on  other  points  in  issue  has  been  entered  into. 
^Mersereau  v.  Ryerss,  3  N.  Y.  (3  Oomst.),  261. 

h.  Jurisdiction.— The  objection  that  the 
court  had  no  jurisdiction  to  make  the  order 
of  reference  can  be  raised  at  any  time.  Garde 
V.  Sheldon,  3  Barb.  235. 

c.  Irregularities. — All  objection  to  the 

i^egularity  of  an  order  of  reference  will  be 


waived  by  an  iq>pearance  and  proceeding  for 
several  days  without  objection.  Quinn  v. 
Lloyd,  7  Rob.  157 ;  Ballard  v.  Burrowes,  2 
id.  206.  See,,  also,  Oarde  v.  Sheldon,  supra ; 
Ckmbs  V.  Wfckoif,  1  Gaines'  R.  147,  as  weU 
as  the  cases  collected  in  a  note  to  3  Abb.  171. 
See  Clafiin  v.  Farmer^  and  Citisens^  Ba$^ 
25  N.  Y.  (11  Smith),  296 ;  Utsdett  v.  Boot,  3 
Abb.  142;  S.  G.  1  Hilt.  173.  Objections 
should  be  deemed  waived  unless,  taken  when 
the  order  was  made.  Bilkngs  v.  Vanderbr^ 
15  How.  295. 


XIX.  Hearing.   •    •  • 

a.  Failure  of  party  to  appear. — If,     the  referee  may,  in  his  absence,  proceed  upon 
after  due  notice,  eitner  party  fails  to  appe§r»     the  motion  of  the  party  giving  the  notioe.  m 
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phen8  y.  Strong,  8  How.  339»  340 ;  ilf' Jnr^ 
T.  Benedict,  1 L  Johns.  402. 

6.  CODtempt. — A  contempt  committed 
before  a  referee  may  be  punished  by  the 
court.  Matter  of  Seeley  and  Jobson,  6  Abb. 
217  (n.)  Where  an  action  for  an  accounting 
18  referred,  with  power  to  reqvire  the  defend- 
ant to  produce  an  account,  and  he  offers  proof 
that  the  books  from  which  he  must  derive 
snch  account  haye^been  taken  from  him,  and 
that  he  is  unable  to  say  where  they  are,  under 
such  circumstances  an  attachmeni  ought  not 
to  be  granted  to  punish  the  defendant  for  not 
complying  with  the  order.  McCartan*  v.  Van 
Syckdy  10  Bosw.  694.  See,  also,  Heerdt  y. 
Wetmore,  2  Rob.  697. 

e.  Power  of  referee  as  to  oontempt 

A  party  examined  before  a  referee,  may  be 
by  nim  adjudged  guilty  of  a  contempt.  It  is 
a  contempt  if  counsel  advises  a  witness  not  to 
answer  a  proper  question,  and  the  witness  is 
also  p^Jilty  of  contempt  if  he  refuses  to  answer 
it.  fie  does  so  at  bus  peril.  Heerdt  y.  We^ 
more,  supra. 

A  referee  cannot  punish  for  a  contempt, 
and  has  no  power,  therefore,  to  strike  out  a 
party's  pleading  because  he  refuses  to  testify 
when  duly  subpconaed.  Bonesteel  v.  Lynde,  8 
How.  226. 

"Referees  shall  have  the  same  power  to 
preserve  order  and  punish  all  violations  there- 
of upon  a  trial,  and  to  compel  the  attendance 
of  witnesses  before  them  by  attachment,  and 
to  punish  them  as  for  a  contempt  for  non- 
attendance,  or  refusal  to  be  sworn  or  testify, 
as  is  possessed  by  the  court."  §  272,  ante. 

d.  Dismissing  complaint  —A  referee 

has  power  to  dismiss  a  complaint  for  not  stat- 
ing facts  which  constitute  a  cause  of  action. 
Coffin  v.  Beynolde,  5  Trans.  App.  74 ;  S.  G. 
37  N.  Y.  (10  Tiff.),  640. 

e.  Power  of  referees  to  allow 

amendments. — Only  such  amendments  as 
the  court  may  allow  on  the  trial  of  a  cause, 
may  be  allowed  by  a  referee  in  a  like  case. 
Where  the  referee  properly  excludes  evidence 
offered,  as  not  within  the  issue,  or  authorized 
by,  the  answer,  and  the  defendants  move  to 
amend  the  answer  so  as  toauthorize  the  evi- 
dence to  be  given,  this  mmion,  if  within  the 
jurisdiction  of  the  referee  to  grant,  is  ad- 
dressed to  his  diScretion,  and  on  appeal  such 
discretion  will  not  be  reviewed.  Woodruff  y. 
Hurson,  32  Barb.  561. 

/.  Referee  appointed  to  take  eri- 

denoe  only. — In  such  a  case,  the  referee  ib 
to  take  all  that  is  offered,  and  leave  it  to  the 
court,  on  the  hearing  of  the  matter,  to  deter- 
mine what  is,  or  is  not,  competent.  He  is  to 
take  the  evidence,  and  report  it  with  his 
opinion,  not  to  decide  any  thing.  Scott  v. 
WUUams,  23  How.  394 ;  id.  14  Abb.  70. 

^.  Referee's  .jurisdiction.— In  a  case 

wnere  a  cause  is  referred,  Ina  the  order  is 
simply  that  "  the  referee  take  and  state  an 
account,"  he  is  a  mere  substitute  for  a  master 
under  the  old  chancery  practice,  and  he  must 
be  governed  by  the  rales  that  goveriied  tiMit 


practice.  But  if  the  whole  issue  id  referred^ 
then  this  section  confers  upon  him  complete 
jurisdiction  over  the  cause,  as  much  so  as 
any  judge  could  possess  at  special  term  for 
its  trial.  The  mode  of  conducting  its  trial, 
therefore,  must  be  within  the  discretion  of 
the  referee,  so  far  as  relates  to  all  questions 
within  the  ordinary  discretion  of  a  judge  on 
the  trial  of  a  cause.  No  exception  lies  to 
the  decision  of  a  referee,  so  far  as  it  relates  to 
the  mode  of  proceeding.  Palmer  v.  Palmer,  13 
How.  363,  365. 

Where  a  cause  is  tried  by  referees,  they  are, 
as  to  matlprs  of  fact,  merely  a  substitute  for 
a  jury,  whose  decision  upon  questions  of  fact 
cannot  be  reversed  upon  a  writ  of  error ;  al- 
though the  court  in  which  the  original  action 
is  pending  may  set  aside  the  report  as  against 
the  weight  of  evidence,  or  grant  a  new  trial 
upon  newly  discovered  evidence,  as  strict  jus- 
tice may  require.  Davie  v.  Allen,  3  N.  i .  (3 
Comst.),  173.  See,  also,  Feeter  v.  Heath,  11 
Wend.  478 ;  Mersereau  v.  Lewis,  25  id-.  243. 
The  conclusions  of  fact  must  be  found  by  the 
referee  or  the  court  of  original  jurisdiction, 
leaving  the  court  of  appeak  nothing  to  pass 
upon  but  pure  questions  of  latv.  Esterly  v. 
vole,  3  N.  Y.  (3  Comst.),  502 ;  Griscom  v. 
Mayor,  etc,  of  New  York,  12  N.  Y.  (2  Kern.), 
586. 

h.  Interlocutory  questions.— The  ref- 
eree has  no  furtlier  authority  over  questions 
of  this  nature  which  have  arisen  during  the 
trial,  after  he  has  rendered  his  decision  and 
made  his  report.  AUen  v.  Way,  3  Code  R 
243. 

T.  Referee's  power  of  amendment. 

It  is  within  the  power  of  a  referee  to  permit 
the  amendment  of  a  pleading  where  the  ori^ 
inal  allegation  was  that  the  assignment  was  m 
writing  and  for  a  certain  sum,  by  alle^ng  that 
such  assignment  was  by  parol  and  mtended 
as  security  for  an  uncertain  sum.  Hoyt  v 
Hoyt,  8  Bosw.  511. 

J.  New  cause  of  action. — As  to  wheth- 
er or  not- a  referee  will  be  permitt^  to  allow- 
the  introduction  of  a  new  cause  of  action  or 
defence,  by  amendment,  see  Seoor  v.  Law,  9 
Bosw.  163;  S.  C.  AfTd,  3  Keyes,  525,  sub 
nom,  Seoor  Y.  Lord;  33  How.  618  (n.);  Duiv- 
nigan  v.  Crummey,  44  Barb.  528 ;  Woodruff 
V.  Dickie,  31  How.  164;  S.  C.  5  Rob.  619. 

k.  New  cause  of  action  by  amend- 
ment, remedy. — Where  a  new  cause  of  ac- 
tion or  defense  is  added  to  the  pleadings  by  an 
amendment  which  the  referee  allows  during 
the  trial,  the  aggrieved  party  may  seek  relief 
by  taking  an  exception  to  the  ruling  of  the 
referee,  and  an  appeal  to  the  general  term  after 
judgment.  He  may,  also,  before  judgment, 
move  to  have  the  order  set  aside.  Ford  t. 
Ford,  53  Barb.  525 ;  S.  C.  35  How.  321. 

I  Amending  bill  of  particulars.-- 

The  power  of  the  referee  extends  to  allowing 
a  new  bill  of  particulars  to  be  substitiited  for 
the  one  annexed  to  the  complaint.  Melvin  v. 
Wood,  3  Keyes,  533 ;  S.  C.  4  Abb,  «,  8  438 : 
3  Tn^ns,  App.  297. 
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XX.  Befbrbe  Must  be  Sworn. 


A  referee  is  required  to  take  a  prescribed 
oath,  before  entering  upon  his  duty ;  and  yet, 
as  sometimes  happens,  if  no  such  oath  be  ta- 
ken, and  the  parties,  without  objection  duly 
raised,  proceed  with  the  trial,  they  are  hdd  to 
have  waived  all  objection  to  the  want  of  an 


oath  by  the  referee.  Kemtor  v.  Uhter  dt  JM- 
aware  Plank  Boad  Co.  7  How.  41,  13 

The  record  need  not  show  that  the  referee 
was  sworn.  Beed  v.  Talfwd,  10  Verm.  568 ; 
Putnam  v.  Duttony  8  id.  396. 


XXI.  Adjournment  of  Heabino. 


a.  Reasonable  discretion.— In  the 

matter  of  adjournment,  referees  are  allowed 
a  reasonable  discretion ;  and  if  they  unrea- 
sonably refuse  one,  the  report  may  be  set 
aside.  Forbes  v.  Frary,  2  Johns.  Cas.  224. 

b.  Referee's  own  motion.— Referees 

may,  on  their  own  motion,  adjourn  for  a  rea- 
sonable time.  This  may  be  without  the  con- 
sent of  the  parties,  and  the  only  limitation  in 
the  statute  m  relation  to  such  adjournments 
is,  that  they  shall  "  be  necessary."  Ex  parte 
Butter,  3  HiU,  467. 

c.  Terms. — ^For  good  cause  shown,  the 
referee  has  power  to  postpone  a  hearing.    The 

postponement  being  submitted  to  their  discre- 
tion, they  may  impose  such  terms  as  are 
usually  imposed  by  courts  upon  putting  off 
trials.  Sickks  v.  Fort,  12  Wend.  199. 

d.  Adjournments  not  formally 

made. — ^The  proceedings  are  not   rendered 


irregular  from  the  fact,  that  on  the  trial  be- 
fore a  referee,  adjournments  were  not  form- 
ally made  from  one  hearing  to  another ;  this 
is  the  rule,  if  both  parties  gave  all  the  testi- 
mony they  desired,  and  submitted  the  case  on 
such  testimony.  Aootssary  Transit  Co,  r. 
Qamson,  9  Abb.  141 ;  S.  C.  18  How.  1. 

e.  Absence  of  counsel.— The  absence 
of  counsel  on  a  pleasure  voyage,  is  not  suffi- 
cient reason  for  granting  an  adjournment. 
Forrest  v.  Forrest^  3  Bosw.  650. 

/.  Absence  of  witnesses.— A  motion 

to  postpone  a  trial  pending  before  a  referee, 
wiU  not  be  heard  by  the  court  on  the  ground 
that  a  material  witness  is  absent.  Such 
questions  must  be  decided  by  the  referee,  and 
if  he  commits  an  error,  the  court  will  correct 
it  on  motion  to  set  aside  his  report.  Langley 
V.  Hickman,  1  Saodf.  681. 


^^^ w  

XXII.  Changing  Referee — When  Pbopeb. 


a.  Referee  in  prior  action.— Where 

an  action  for  divorce  has  been  commenced, 
which  is  referred,  it  is  not  sufficient  ground 
for  changing  the  referee,  that  he  was  referee 
in  a  former  action  between  the  same  parties, 
and  in  that  action  decided  in  favor  of  the 
plaintiff.  Clark  v.  Clark,  7  Rob.  62.  A  ref- 
eree will  not  be  removed,  even  though  irregu- 
larly appointed,  if  the  complaining  party  ap- 
peared before  him  for  several  days  without 
objection,  (juinn  v.  Lloyd,  7  Rob.  157.  See, 
also.  White  t.  SmUh,  1  Lans.  469. 

b.  Error— new  referee.— Where  a  ref- 
eree erred  on  a  question  of  payment,  e.  g.,  in 
deducting  the  (Mmnents  from  a  smaller  sum 
than  the  plaintiff  stated  as  originally  due, 
leave  was  granted  to  move  for  a  new  referee 
under  the  old  order  of  reference.  White  v. 
Smith,  1  Lans.  469. 

c.  Consent. — Where,  in  a  cause  onlv  re- 
ferable by  consent,  and  the  attorney  of  one 
of  the  parties  consents  to  refer  to  a  party 
named,  the  court  cannot  substitute  a  new 
referee  without  the  same  consent.  BUltngs  v. 
Vanderbrek,  15  How.  295 ;  S.  0.  6  Abb.  213. 
See,  also,  Schermerhom  v.  Van  Alen,  13  How.. 
82;  Sharp  v.  Mayor,  etc.  of  New  York,  31 
Barb. 579. 

d.  Be-trial    commenced.  —  After   a 

party  has  given  notice  and  proceeded  with  the 
trial  before  the  old  referee,  it  is  altogether  too 
lat«)  for  him  to  make  an  application  for  a  new 
oii^.  Billings  v.  Vanderbrek,  15  How.  295. 

«.  Questions  of  law,— Where  the  de- 


cision of  the  referee  is  reversed  entirely  on 
questions  of  law,  there  is  no  reason  why  he 
cannot  render  a  fair  and  impartial  finding  on 
the  law  as  it  is  declared  by  the  court,  and  no 
grounds  exist  for  substituting  a  new  referee 
m  such  a  case.  Billings  T.  Vanderbrek,  15 
How.  295. 

/.  Questions  of  fact.— In  a  case  where 
the  decision  was  reversed  on  the  facts,  e.  g., 
for  the  reason  that  his  finding  was  against  the 
weight  of  evidence,  then  it  is  proper  to  send 
the  cause  to  a  new  referee.  BtUings  y.  Van- 
derbrek, 15  How.  295. 

g.  Pleadings  amended.— During  tho 

trial  of  a  cause  before  a  referee,  and  after  testi 
mony  had  been  dftcen,  the  court  allowed  an 
amendment  of  the  pleadings  by  striking  out  the 
name  of  one  of  the  defendaifts :  held,  that  the 
hearing  must  be  continued  before  the  same 
referee,  and  all  the  testimony  already  taken 
applicable  to  the  new  state  of  the  pleadings-, 
must  be  deemed  evidence  in  the  action.  Tur- 
ner V.  HUlerline,  14  How.  231 ;  Beardsley  v. 
Stover,  7  id.  295;  Brittingham  v.  Stevens,  1 
Hall,  379. 

h.  Vacating  order. — The  defendant  had 
leave  to  amend  by  setting  up  a  counterclaim 
after  an  order  had  been  made  referring  the 
cause  :  held,  that  he  must  pay  the  plaintiff's 
costs  of  preparing  for  the  trial  before  the  ref- 
eree, as  well  as  the  costs  of  the  motion.  It 
would  have  been  proper,  had  either  party  de- 
sired it,  to  vacate  the  order  of  ra^reaoa 
Beardsley  v.  Stover,  7  How,  295. 
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».  New  trial. — ^Wbere  a  new  trial  is 
granted  on  the  application  of  either  party,  the 
seneral  practice  is  to  vacate  the  order  of  ref- 
ference  and  refer  it  to  a  new  referee.  Sharp  v. 
Mayor,  etc,  of  New  York,  31  Barb.  679 ;  S. 
C.  19  How.  193.  Where  a  new  trial  is  or- 
dered, a  new  referee  will  be  appointed  on  the 
same  grounds  and  for  the  same  reasons  which 
require  a  new  jury  to  retry  a  cause  in  which 


a  verdict  has  been  had  and  a  new  trial  ordered. 
TerwiUiger  v.   Wheeler,  35  Barb.  620. 

i.  Discretion  of  the  court,  no  ap- 
peal.— When  a  new  trial  is  ordered  it  Is  a 
question  addressed  entirely  to  the  discretion 
of  the  court,  whether  or  not  a  referee  shall  be 
retained  or  removed ;  fh>m  this  decision  there 
is  no  appeal.  Sharp  v.  Mayor,  etc,  of  New 
York,  19  How.  193;  S.  0.  31  Barb.  579. 


XXni.  Referee  to  Take  an  Account  Only. 


a.  Mnst  oonform  to  old  practice.— 

Where  a  reference  is  ordered  simply  to  take 
and  state  an  account,  the  referee  is  merely  a 
substitute  for  a  master  in  chancery;  he  must 
conform  to  the  old  practice.  Section  469  of 
the  Code,  and  Rule  97  of  the  supreme  court, 


retains  in  force  all  the  old  chancery  practice 
in  such  cases  when  it  can  be  applied.  Palmer 
V.  Palmer,  13  How.  363.  See,  also,  Ketchum 
V.  Clark,  22  Barb.  319 ;  Elmore  v.  Thomas, 
7  Abb.  70. 


XXIV.  Wftnesses. 


a.  How  compelled  to  attend.— A 

referee  upon  the  tnal  of  a  cause  may  compel 
the  attendance  of  witnesses  before  him  oy 
attachment^  and  may  punish  them  as  for  a 
contempt  for  non-attendance,  or  refusal  to  be 
sworn,  or  testify,  in  the  same  manner  as  the 
court.  §  272,  Code,  ante, 

b.  Death  of  witness  pending  refer- 
ence.— In  order  to  accommodate  the  referee, 

the  plaintiff,  without  waiving  his  right  to 
cross-examine  the  last  witness  who  had  just 
been  examined  in  chief,  consented  to  an  ad- 
journment. Before  the  adjourned  day  the  wit- 
ness died.  Held,  that  the  referee  must  retain 
the  testimony,  although  it  was  proper  to  give  it 
less  weight,  as  there  had  been  no  cross-examr 
ination.  Forrest  y.Kiseam,  7' Hill,  463 ;  Rev'g 
S.  C.  25  Wend.  651,  sub  nom.  Kissam  v.  For- 
est.   The  case  in  7  Hill  reviews  many  cases. 

c.  Witness  in  prison.— Where  a  person 
is  in  prison  who  is  required  as  a  witness  be- 
fore a  referee,  his  presence,  it  seems,  can  be 
compelled  by  hab^  corpus  ad  test.  Revised 
Statutes ;  Marsden  v.  Overbury,  18  0/  B.  34; 
S.  C.  36  Law  and  £q.  Rep.  276. 

d.  Pertinent  question.  — In  a  case 

where  a  witness  refuses  to  answer  a  question 
pertinent  to  the  issue,  it  is  the  better  prac- 
tice for  the  referee  to  set  forth  the  questions, 
with  the  objections  of  the  witnesses  to  answer 
them  in  detail,  and  his  decision  upon  them, 
under  his  certificate,  in  order  that  the  court 
may  pass  upon  the  remedy.  Burnett  v.  Phalon, 
19  How.  530;  S.  C.  11  Abb.  157. 

e.  Witness  criminated  b^  answer. 

Where  a  witness  claims  his  privilege  on  the 
pound  that  the  answers  may  criminate  him, 
it  is  for  the  court  or  referee  to  decide  whether 
it  is  a  case  for  such  claim.  Fellows  v.  Wilson, 
31  Barb.  163. 

/.  Referee  cannot  reserve  decision 

upon  evidence  —Upon  the  trial  of  a  cause 
before  a  referee,  evidence  which  is  offered 
and  objected  to  by  the  opposite  party,  can- 
not be  received  by  the  referee,  reserving  to 
himself  the  ri^ht  of  retaining  or  rejecting  it 
at  the  conclusion  of  the  case,  if  the  objecting 


party  insists  upon  having  the  question  decided 
at  once.  Peck  v.  Yorks,  47  Barb.  131,  133; 
Clussman  v.  Merkel,  3  Bosw.  402 ;  Brooks  v. 
Christopher,  5  Duer,  216;  McKnight  v. 
Duniop,  5  N.  Y.  (1  Seld.),  537. 

g.  Boles   of  evidence.— The  referee 

stands  in  the  nlaoe  of  a  jury,  and  he  must  be 
governed  by  legal  rules  in  the  admission  of 
evidence.  Hatch  v.  Pryor,  3  Keyes,  441 ; 
Every  v.  Merwin,  6  Cow.  364. 

h.  Credibility  of  witness.— On  the 

hearing  before  a  referee,  the  credibilify  of  a 
witness  is  a  question  solely  for  the  discretion 
of  the  referee,  and  his  decision  cannot  be  re- 
viewed. Leach  v.  Kelsey,  7  Barb.  466. 

t.  Waiver  of  obieotion  to  compe- 
tency.— Unless  an  objection  to  the  compe- 
tency of  a  witness  is  taken  on  the  hearing,  it 
will  be  considered  as  waived.  Leach  v.  KeUey, 
7  Barb.  466. 

j.  Referee  cannot  be  sworn  as  wit- 
ness*— On  a  trial  before  tliree  referees,  it  is 
not  competent  that  one  of  their  number  be 
sworn  as  a  witness  on  the  trial  before  them. 
For  a  well  reasoned  case,  see  Morss  v.  Morss, 
11  Barb.  510;  S.  C.  1  Code  R.  N.  S.  3T4;  10 
N.  Y.  Leg.  Obs.  151. 

k.  Number  of  witnesses.— A  referee 

has  a  right  to  put  a  stop  to  the  examination 
of  witnesses,  in  a  case  where  several  wit- 
nesses have  been  examined  as  to  the  charac- 
ter of  other  witnesses.  Green  v.  Brown,  3 
Barb.  125.  See,  also,  Nolton  v.  Moses,  3i  d. 
31 ;  White  v.  Smith,  1  Lans.  469;  SUer  v. 
Burt,  4  Denio,  426;  Anthony  v.  Smith,  4 
Bosw.  503  ;  Ward  v.  Washington  Insurance 
Co.  6  id.  229;  Spear  v.  Myers,  6  Barb.  445. 
But  where  the  evidence  relates  to  the  main 
issues,  it  is  not  proper  to  reject  the  witnesses 
offered.  Eakin  v.  Brown,  1  E.  D.  Smith,  37; 
Hubble  V.  Osbom,  31  Ind.  249. 

{.  Defense  not  set  up  in  answer.— 

Where  evidence  of  a  defense  not  set  up  in  the 
answer,  is  admitted  by  a  referee,  a  subse- 
quent order,  amending  the  answer  by  insert- 
ing such  defense,  will  not  cure  the  error. 
Johnson  v.  Mcintosh,  31  Barb.  267. 


496 


Tbial  bt  Befbbeeb. 


[§278 


m.  Order  of  admitting  proof.— So  far 

as  the  ruling  of  the  referee  appertains  to  the 
mere  order  of  proof/  it  rests  entirely  in  his 
discretion.  Gibson  t.  Pearaall^  1  £.  D.  Smith, 
90. 

n.  Leading  questions.— It  is  within 

the  discretion  of  tne  court,  and,  therefore,  of 
a  referee,  to  allow  leading  questions  to  be  put 
to  a  witness.  Cheeney  v.  Arnold^  18  Barb.  434; 
S.  C.  Aff'd,  on  other  grounds,  15  N.  Y.  (I 
Smith),  345,  sub  nom.  Cheney  t.  AmM; 
Beach  v.  Eaymond,  2  £.  D.  Smith,  497 ;  Pear- 
son V.  Fiske,  2  Hilt.  146. 

o.  Recalling  witness. — Whether  or  not 
a  referee  will  allow  a  witness  to  be  recalled  at 
the  close  of  a  case,  is  a  matter  entirely  within 
his  discretion.  Pearson  v.  Fiske,  2  Hilt.  146. 

P'  Affidavit. — Where'  the  order  of  refer- 
ence directs  the  referee  to  decide  upon  the 
facts  in  a  case,  he  cannot  receive  as  proof 
of  those  facts,  an  aflSdavit  which  has  been 
sworn  before  a  commissioner.  The  witness 
must  actually  be  sworn  before  the  referee. 
Secimty  Fire  Insurance  Co.  r.  Martin^  15 
Abb.  479. 

9-  Evidence  admitted  absolutely, 
cannot  be  rejected  in  making  report. 

Evidence  which  a  referee  professes  to  admit 
absolutely,  cannot  be  in  fact  received  de  bene 
esse,  and  then,  when  his  report  is  made  up,  be 
rejected  by  him.  Allen  r.  nay,  7  Barb.  585 ; 
8.  C.  3  Code  R.  243. 

r.  Befiisal  to  hear  farther  testimo- 
ny.— It  rests  entirely  within  the  sound  dis- 
cretion of  the  referee  to  refuse  to  hear  further 
testimony  after  the  case  is  closed.  Trimble  v. 
SUlwelly  4  E.  D.  Smith,  513;  Pearson  y. 
Fiskcy  2  Hilt.  546. 

«.  —  on  supposed  want  of  author- 
ity.— In  this  case,  the  referee,  after  a  final 
suDmiasion  of  the  cause,  refused  an  applica- 


tion of  the  plaintiflT  to  hold  the  cause  open, 
solely  on  the  ground  of  his  supposed  want  of 
authority  to  do  so.  The  court  opened  the 
hearing  on  terms.  Packer  v.  French,  Hill  & 
Denio,  103. 

t  Cause  may  be  opjdned  after  it  has 

been  submitted.— It  is  a  matter  of  sound 
discretion  with  the  referee  to  open  a  cause  af*- 
ter  it  has  been  submitted  to  him,  for  the  pur- 
pose of  hearing  further  testimony,  and  the 
presumption  is  that  he  will  exercise  this 
discretion  properly.  CleaveHand  t.  Hunter,  1 
Wend.  104;  Wiihams  v.  Hayes,  20  N.  Y.  (6 
Smith),  58 ;  Duguid  v.  OgUvie,  3  £.  D.  Smith, 
527  ;  AyrauU  t.  SackeU,  9  Abb.  154  (n.) ;  S. 
G.  17  How.  507 ;  Kissam  v.  HamUton,  20 
How.  369,  376. 

u.  Evidence  received  conditionally. 

The  declarations  of  a  third  party  Were  re 
ceived  on  the  trial  of  a  cause  by  a  referee, 
with  the  proviso  that  they  should  be  stricken 
out,  unless  the  defendant  supplied  other  pro- 
posed evidence.  The  referee,  for  want  &[  such 
evidence,  struck  out  the  declarations.  Heid, 
that  the  court  would  not  interfere  with  the 
report,  unless  the  reception  of  such  evidence 
was  duly  excepted  to  by  the  party  aggrieved. 
Brooks  V.  Ckrislopher,  5  Dua*,  216. 

«.  Ck)nditional  testimony.— The  ref- 
eree in  this  case  received  competent  evidence, 
subject  to  exception,  and  to  a  futurb  decision 
whether  or  not  he  would  allow  it  to  be  con- 
sidered in  the  report :  held,  that  although  an 
exception  was  taken  to  the  conditional  re- 
ception of  such  testimony,  it  would  be  of  no 
avail  in  case  the  referee  decided  to  retain  it. 
BiMn  V.  Bihin,  17  Abb.  19. 

to.  Contempt. — A  referee  has  power  to 
adjudge  a  party  examined  before  him,  guilty 
of  a  contempt.  Heerdi  t.  Wehnore,  2  Rob. 
697. 


XXV.  Books  and  Papers. 


a.  yTho  may  control  the  books  and 

papers  produced.— Books  and  papers  pro- 
duced by  a  witness  in  obedience  to  a  sub- 
poena duces  tecum,  cannot  be  taken  from  his 
possession,  nor  can  they  be  used  for  any  other 
purpose  than  that  of  evidence.  Morley  v. 
Green,  11  Paige,  242.  See,  also.  Ex  parte 
Llewellyn,  8  Lond.  Jur.  R.  816. 

ft.  Duces  tecum  on  servant  of  cor- 
poration.— In  this  case  the  plaintiff  served 
a  subpoena  dttces  tecum,  on  a  clerk  of  a  bank, 
requiring  him  to  appear  on  the  trial,  and  bring 
with  him  certain  certificates  and  books  of  min- 
utes :  Jield,  that  his  obligation  to  do  so  depend- 
ed on  the  question,  whether  or  not  they  were 
in  his  possession  and  under  his  control ;  that 
he  was  under  no  obligation  to  remove  them 
from  the  office  of  his  principal,  and  that  he 
could  not  be  punished  for  a  contempt  for  not 
obeying  the  order  under  such  circumstances. 
Bank  of  Utica  v.  Hillard,  5  Cow.  168.  The 
cashier,  even,  cannot  be  compelled,  under 
similar  circumstances,  to  produce  books  and 


papers,  id.  419.  See,  also.  La  Farye  v.  La 
Farge  Fire  Insurance  Co,  14  How.  26 ;  S. 
C.  6  Duer,  680. 

c.  —  on  party.  —  The  adverse  party 
is  not  restricted  to  obtaining  an  inspection 
and  copies;  he  TfkS,y  compel  the  party  bv 
subpoena  duces  tecum,  under  §  390,  to  produce 
his  Dooks  and  papers.  Bonesteel  v.  Lynde,  8 
How.  226  ;  S.  C.  Aff'd,  id.  352;  Jarvis  v. 
Clerk,  12  N.  Y.  Leg.  Obs.  129. 

d.  —  issued  ex  paite.— A  party  to 

the  action  cannot  be  compelled  by  service  of 
a  subpoena  duces  tecum,  issued  ex  parte  and 
without  a  previous  order,  to  produce  his  books 
before  the  referee.  He  commits  no  contempt 
of  court  by  refusing  to  do  so.  Trotter  v.  Lat- 
son,  7  How.  262.  But,  see  MitchelPs  Case, 
12  Abb.  249,  262. 

e.  —  an  officer  of  joint-stock  asso- 
ciation.— The  officers  of  such  an  association 
as  is  authorize<l  to  sue  and  be  sued  in  the 
name  of  its  officers  (see  Laws  of  New  York, 
1854.  ch,  ^5,  §  1),  are  not  i^uch  officers  of  a 
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corporation,  Uiat  they  may  nfme  to  produce 
books  and  papers  when  required  by  subpoena 
duces  tecum.  Woods  ▼.  De  Figaniere,  16  Abb. 
159 ;  S.  G.  1  Rob.  659. 

/.  No  provision  in  order  of  refer- 
ence.— ''A  referee  to  whom  all  the  issues  in 
the  action  have  been  referred,  has  no  author- 
ity to  order  the  production  of  books  or  papers 
by  either  party,  where  there  is  no  provision 
to  that  effect  in  the  order  of  reference."  Fro- 
eer  v.  Phelps,  3  Sandf.  741 ;  S.  G.  1  Oode  R. 
N.  S.  214.  In  a  common  law  action,  the  court 
will  not  insert  in  the  order  of  reference  a 
power  to  enable  the  referee  to  compel  the 
production  of  books  and  papers.  North  r. 
Plati,  7  Rob.  207. 

9>  Referee  cannot  strike  out  plead- 
ing.— Where  a  party  has  been  ordered  to 


produce  books  and  papers,  and  refuses  to  do 
so,  the  referee  cannot,  in  such  a  case,  strike 
out  his  pleading.  Bonestesl  r.  Lynde^  8  How. 
226;  Aff'd.  id.  352. 

h.  In  common  law  actions  referee 

has  no  power  .—Prior  to  the  passage  of 
the  Gode,  a  court  of  law  had  no  power  to 
confer  authority  on  a  referee  to  compel  the 
production  of  books  and  papers.  The  court, 
m  this  case,  refused  to  grant  a  motion  to  nve 
the  referee  such  power,  holding  that  they  had 
no  such  power  now.  North  v.  Piatt,  7  Rob. 
207.  In  equitable  actions  the  court  may  in- 
sert  such  a  power  in  the  order  of  reference. 
Frasery,  Phelps,  3  Sandf.  741 ;  S.  G.  1  Gode 
R.  N.  S.  214 ;  4  Sandf.  682,  sub  nom.  Fraser 
Y.  Phelps. 


XXVL  Beview  of  Proceedings  Pending  Beferenge. 


a.  Report  must  be  made.— A  matter 

dearly  within  the  discretion  of  the  referee, 
will  not  be  interfered  with  by  the  court  until 
after  he  has  made  his  report.  Schermerhorn 
T.  Develin,  X  Gode  R.  28 ;  LangUy  ▼.  Hick- 
man, 1  Sandf.  681. 

ft.  Amendment  of  pleading.— If  the 

leferee  allows  a  new  defense  to  be  introduced, 
or  the  complaint  to  be  amended,  the  party 
aggrieved  may  at  once  move  the  court  at  special 


terms  to  review  such  decision.  Umon  Bank 
V.  MoU,  19  How.  114;  S.  G.  10  Abb.  372. 
But,  see  Qreen  v.  Breck,  10  Abb.  42 ;  Union 
Bank  v.  MoU,  19  How.  267 ;  Billings  v.  Baker, 
6  Abb.  213. 

e.  A4]Oumment.— ^In  this  case,  the 
court  granted  a  motion  to  adjourn  the  pro- 
ceedings before  a  referee  during  the  trial. 
Cooley  v.  HunHngton,  16  Abb.  384  (n.) 


XXVn.  Death  of  Partt,  or  Beferee. 


a.  Death  of  referee. — Where  judgment 
has  been  entered  in  favor  of  the  plaintiff  on 
the  report  of  a  referee,  and  the  ^defendant 
thereupon  immediately  appeals  therefrom  to 
the  general  term,  and  serves  the  necessary 
papers  upon  such  appeal ;  and  after  service  of 
the  notice  of  the  appeal,  the  defendant  moves 
at  special  term,  and  procures  an  order  refer- 
ring the  case  back  to  the  referee,  to  amend  his 
report  in  a  particular  manner  specified  in  the 
order,  or  otherwise,  as  he  may  think  correct, 
and  staying  all  proceediiiss  in  the  action  on 
the  part  of  the  plaintiff,  until  the  referee 
should  amend  his  report,  and  giving  the  de- 
fendant thirty  days  atter  service  of  a  copy  of 
the  amended  report  to  make  a  case  and  excep- 
tions, and  staying  all  proceedings  on  the  judg- 
ment until  the  decision  of  the  general  term  on 
the  appeal,  and  before  the  service  of  the  order 
to  amend  upon  the  referee,  he  died;  held, 
that  the  death  of  the  referee  was  a  misfor- 
tune the  defendant  must  bear;  and  it  followed 
that  he  must  suffer  all  the  consequences  re- 
sulting from  it ;  that  the  plaintiff  was  entitled 


to  an  order  vacating  the  defendant's  order 
to  amend,  etc.,  but  the  defendant  was  entitled 
to  go  on  with  his  appeal  from  the  judgment, 
and  to  have  time  to  make  a  case  and  excep- 
tions, with  a  stay.  Juliand  v.  Grant,  34  How. 
132. 

h.  Death  of  plaintiff.— The  order  of 
reference  is  not  superseded,  nor  the  prior  pro- 
ceedings invalidated,  by  the  death  of  one  of 
the  plaintiffs  and  the  substitution  of  his  suc- 
cessor in  interest,  pending  a  reference  of  the 
action.  Moore  v.  Hamilton,  48  Barb.  120, 125. 

c.  Death  of  sole  plaintiff  after  ref- 
eree has  reported. — Judgment  may  be 
entered  against  a  sole  plaintiff  who  died  after 
the  report  of  the  referee  was  made.  Scranton 
V.  Baxter,  3  Sandf.  660;  S.  C.  1  Code  R.  N. 
S.  88. 

d.  Death  of  defendant.— The  action 

abates  on  the  death  of  the  sole  defendant,  and 
the  report  of  a  referee  made  after  that  time  is 
a  nullity.  For  a  well  reasoned  case,  see  KiS' 
sam  V.  Hamilton^  20  How.  369,  377. 


XXVm.  Variance. 


a.  Parties  not  misled.— Where  it  is 

certain  that  the  party  could  not  have  been 
misled,  a  variance  between  the  pleadings  and 
the  proof  may,  under  the  provisions  of  the 
Code,  be  disregarded  without  amendment,  by 
a  referee  as  well  as  by  a  judge.  Harmony  v. 
Bingham,  1  Duer,  210;  S.  C.  Aff'd,  12  N. 
T.  (2  Kern.),  99. 
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6.  Complaint  should  not  be  dis- 
missed.— On  a  trial  before  a  referee,  where 
there  is  a  variance  between  the  pleadings  and 
the  proof,  he  should  not  dismiss  the  com- 
plaint, but  should,  if  the  evidence  is  sufficient, 
render  a  decision,  and  allow  the  court,  in  their 
discretion,  to  amend  the  pleadings  under  §  173 
of  the  Code.  Hart  v.  Hudson,  6  Duer,  295. 
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e.  Name  of  a  party.— The  Mune  of  a 

party  is  not  properly  a  part  of  a  pleading,  and 
cannot,  therefore,  be  stricken  out  by  a  referee. 
BiUings  ▼.  Baker,  6  Abb.  213. 

d.  Bule  as  to  yariazuse.— The  rule  as 


to  what  Yariances  betveen  the  pleadings  and 
the  (acts  proved  under  them  may  be  disre- 
nrded  under  the  Code,  is  stated  in  Fairer  t 
Fisher,  8  Bosw.  258. 


XXIX.  Finding  of  Referee. 


a.  Facts  not  found  are  negatived 

by  implioation.— A  referee  is  not  uound  to 
find  upon  any  other  facts  than  those  which 
enter  into  and  form  the  basis  of  the  judgment 
to  be  entered  upon  his  report.  He  is  not  re- 
quired to  negative  in  express  terms  any  other 
facts.  Facts  not  found  are  necessarily  nega- 
tived by  implication.  Sermont  v.  Bae^,  49 
Barb.  362,  364;  Nehan  Y.IngersoU,  27  How. 
1 ;  Patterson  v.  Graves,  11  How.  91 ;  Matdey 
T.  Insurance  Co.  of  North  America,  1  Lans.  20. 

b.  Form  of  findin^^S. — Where  an  ac- 
tion has  been  brought  upon  a  contract,  it  is 
sufficient  if  the  referee  find  that  there  has 

been  a  performance,  without  setting  forth  the 
particular  acts  done  by  way  of  performance. 
Sermont  ▼.  BaetQer,  49  Barb.  362. 

c.  What  must  be  contained  in  the 

findings. — A  referee  before  whom  all  the  is- 
sues of  an  action  are  tried,  must,  when  he 
IS  required,  inse;-t  in  his  report  his  findings 
of  facts  and  conclusions  of  law.  The  facts 
so  required  to  be  found  should  be  those  form- 
ing part  of  the  issues  presented  by  the  plead- 
ings, and  not  merely  those  evidentiary  of  them. 
A  defendant  has  a  right  to  have  certain  ques- 
tions of  fact  specially  passed  upon  in  the 
report,  e.  p.,  as,  whether  the  plaintiff  is  the 
holder  ana  owner  of  a  note  in  question,  and 
that  a  report  might  be  sent  back  to  a  referee, 
in  order  that  he  might  insert  therein  his  find- 
ings on  these  facts.  Lane  v.  Borst,  5  Rob. 
609. 

d.  New,  or  additional  findings,  af- 
ter report.-^After  a  referee  has  made  and 
delivered  his  report,  and  on  the  settlement  of 

the  case  for  review  he  cannot  make  any  addi- 
tional finding  of  law  or  fact.  His  jurisdiction 
is  determined  upon  the  delivery  of  his  report. 
Nelson  v.  IngersoU,  27  How.  3 ;  Leffler  v. 
Field,  33  id.  385 ;  Voorhis  v.  Voorhis,  50 
Barb.  119;  AffM  on  the  merits,  89  N.  Y. 
(12  Tiff.),  463. 

e.  Failure  of  referee  to  comply 
with  Code,  and  new  Rules,  supreme 

court,  39. — ^The  report  of  a  referee  is  to  be 
set  aside  for  irregularity,  if  he  does  not  com- 
ply with  the  directions  of  the  Code  and  of 
new  Rule  39,  which  require  him  to  state  his 
conclugions  of  law,  and  the  facts  found  by 
him,  separately.  If  the  proper  exception  m 
taken,  his  report  must  be  set  aside  and  re- 
versed, where  the  facts  found  by  him  do 
not  sustain  his  conclusions  of  law,  Leffler  y. 
Field,  33  How.  385;  S.  C.  again,  50  Barb. 
407,  sub  noro.  Le/ler  v.  Field, 
/.  Exceptions  to  referee's  findings 

of  fact — Exceptions  to  the  findings  of  fact 
made  by  a  referee,  are  idle  and  of  no  avail. 
Xh9  d^cj^ion  of  »  ref^re^  i/9  i^lw^ays  open  to 


review  upon  the  facts,  in  the  supreme  court, 
without  any  exception  taken.  The  court 
will  always  look  into  the  evidence,  if  the 
question  is  raised,  so  far  as  to  see  whether 
there  is  evidence  tending  to  prove  the  facts, 
or  any  of  them,  as  found  by  the  referee,  and 
no  exception  is  necessary  m  order  that  the 
question  may  be  raised.  Lefler  v.  Fidd,  50 
Barb.  410;  S.  C.  before,  33  How.  385,  sub 
nom.  Leffler  y.  Field, 

9'  Omission  to  pass  upon  a  mate- 
rial fkct.  —  The  omission  of  a  referee  to 
piss  upon  a  material  fiurt,  cannot  be  claimed 
by  an  appellant  as  error ;  he  is  bound  to  nro- 
cure  a  record  on  appeal,  which  shall  show 
affirmatively  that  the  referee  decided  eror- 
neously  on  such  fact.  Heroy  v.  Kerr,  21 
How.  409;  S.  C.  8  Bosw.  194;  S;  0.  Aff'd,  2 
Keyes,  582 ;  31  How.  639  (n.) ;  People  ex 
rel.  Martin  v.  Albright,  23  id.  306 ;  S.  C.  14 
Abb.  305.  The  remedy  in  such  a  case,  is  to 
move  that  the  findings  be  referred  back  for 
correctton.  lb. 

h.  Important  rule  and  cases  re- 
specting reports  of  referees.— The  pro- 
visions of  the  Code  respecting  reports  of  referees 
are  very  nearly  identical  wiUi  those  respecting 
decisions  by  a  court,  upon  a  trial  by  it  with* 
out  a  jury.  §§  268,  272.  Referees  are  in- 
quired to  '*  state  the  facts  found  and  the  con- 
clusions of  law  separately."  Their  report  on 
the  whole  issues  becomes  the  judgment  of  the 
court,  and  judgment  may  be  entered  thereon 
as  on  a  decision  by  a  court.  In  settling  a  case 
or  exceptions  for  a  reveiw  of  his  decision,  he 
is  required  briefly  to  specify  therein,  ''the 
facts  found  by  him  and  his  conclusions  of 
law."  The  question  then  arises,  what  effect 
is  produced  on  a  judgment  by  an  omission  to 
state  material  facts,  either  in  the  first  decision, 
or  in  a  subsequent  finding  after  the  case  had 
been  d uJ y  sent  back  for  a  re- settlement.  It  has 
always  been  held,  both  before  (see  Curtis  r. 
Staring,  4  Wend.  198;  CafferfyY.  Keeler,  12 
id.  291;  Stafford  v.  JBocon,  6  Hill,  264),  and 
sinoe  the  adoption  of  the  Code.  See  Church  y 
Erben,  4  Sandf.  691 ;  Eenoua  v.  Harris^  2  id 
641 ;  Van  Steenburgh  y.  Hoffman,  6  How. 
492;  and  ffulee  y  Sherman,  13  id.  411,  over- 
ruling Lakin  v.  New  York  and  Erie  Bailroad 
Co,  11  id.  412,  that  omissions  in  the  report  of 
a  referee  on  findings  of  fact  by  him,  could  be 
supplied  by  motion.  See  the  authorities  cited 
in  Heroy  v.  Kerr,  81  How.  423  and  424. 

t.  Refusal  to  find  fact  not  in  issue. 

An  exception  cannot  be  taken  to  the  report  of 
the  referee,  on  the  ground  that  he  refused  to 
find  upon  a  question  of  fact  not  contained  in 
the  issues  of  the  cause.  WUtsie  y.  Eaddte,  4 
Abb.  N.  S.  393. 
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J.  Be Aisal  to  find— fidlture  of  proo£ 

An  action  was  brought  to  recover  the  value  of 
a  promissory  note,  and  the  fiunae  was  referred ; 
the  defendant  requested  the  referee  to  find 
certain  facts,  which  he  refused  to  do,  on  the 
ground  that  the  defendant  failed  to  prove  his 
defenses.  No  exception  can  be  taken  to  such 
a  refusal.  Brooks  v.  Van  Every y  3  Keyes,  27. 

k.  Finding  of  fact— refVisal  and  ez- 

CSption. — Ii  a  party  deems  it  necessary  to 
have  a  fact  found  one  way  or  the  other,  he 
must  apply  to  the  supreme  court  for  such  a 
finding.    A  refusal  ^  find  one  way  or  the 


other,  an4  an  exception  to  such  refusal,  pre* 
sents  no  point  for  review  in  the  court  of  ap- 
peals. Priest  V.  Price,  3  Keyes,  222,  224. 
See,  also.  Brooks  v.  Van  Every y  id.  27. 

/.  Absence  from  the  State— The  ref- 
eree found  that  the  defendant  had  been  absent 
from  the  State,  at  different  times,  at  least  one 
year  in  the  aggregate ;  this  is  not  a  sufficient 
finding  of  absence  to  warrant  a  judgment 
against  the  defendant,  who  relies  upon  the 
statute  of  limitations  for  his  defence.  Hickok 
y.  Bliss,  34  Barb.  321. 


XXX.  Befort. 


a.  Evidence  should  not  be  reported 

unless  so  ordered. — ^Unless  so  ordered, 
a  referee  to  whom  issues  have  been  referred, 
should  not  report  the  evidence  offered  on  the 
hearing,  but  the  facts  found  from  such  evi- 
dence. Patterson  v  Graves,  11  How.  91 ;  Dorr 
V.  Noxon,  5  id.  29.    See  Rule  39. 

h.  Signing  report,  cannot  alter  it 

after. — A  referee  nas  no  power  to  alter  his 
report  after  he  has  signed  and  delivered  it. 
There  is  no  time  afterwards  when  parties 
may  request,  ex  parte,  or  otherwise,  that  he 
shall  modify  it.  Shearman  v.  Justice,  22  How. 
241 ;  NUes  v.  Price,  23  id.  473 ;  Coope  v. 
Bowles,  42  Barb.  88;  S.  C.  28  How.  10;  18 
Abb.  442;  Trufantr,  MerriU,  37  How.  531; 
S.  C.  6  Abb.  N.  S.  462 ;  Voorhis  v.  Voorhis, 
60  Barb,  119;  S.  0.  Aff'd  39  N.  Y.  (12 
Tiff.),  463,  sub  nom.  Voorhees  v.  Voorhees, 
exception  to  above  rule.  After  his  report 
IS  made,  he  can  settle  the  form  of  the  case 
and  the  findings  of  fact  and  conclusions  of 
law;  but  he  has  no  power  to  settle  the  de- 
cree, and  direct  its  entry  by  the  clerk.  Coope 
V.  Bowles,  supra. 

c.  Signing  report,  may  alter  be- 
fore.— A  referee  may  change  or  modify  his 
report  to  any  extent,  in  conformity  with  his 
better  judgment,  before  he  has  signed  it.  After 
the  cause  is  declared  closed,  he  may  re-open 
it,  and  hear  further  testimony.  »  But  he  must 
be  very  careful  not  to  allow  his  decision  to 
become  known  to  any  of  the  parties ;  and  if 
this  can  be  shown,  and  that  he  abused  his 
power,  the  court  will  a{;ply  a  remedy.  Ay- 
rault  V.  Saekett,  17  How.  461.  Signing  the 
report,  together  with  notice  of  the  fact  to  the 
party  entitled  to  it,  are  the  acts  which  pre- 
clude his  opening  the  case  for  further  evi- 
dence or  consideration,  and  close  his  judicial 
authority  therein,  id.  507;  S.  G.  9  Abb.  154, 
(n.) 

(f.  Specific  request  and  exception. 

Iq  order  that  an  objectipn  may  be  founded 
upon  the  omission  of  the  referee  to  find  one 
way  or  the  other,  upon  a  particular  issue  of 
fact,  he  must  be  specifically  requested  to  do 
so,  and  an  exception  should  be  duly  taken  if 
he  refuses.  Chrant  v.  Morse,  2SL  N.  T.  (8 
Smith),  323. 

e.  No  finding  of  facts.  — Where  the 
referee^  in  his  report  of  th«  issues  tried  before 


him,  wholly  omits  to  state  any  findings  of 
facts,  the  report  and  judgment  entered  there- 
on, and  all  subsequent  proceedings,  are  irre- 
gular, unless  the  defeated  party  chooses  to 
waive  the  irregularity.  Wright  v.  Sanders, 
28  How.  395,  396.  See,  also.  Church  v. 
Erhen,  4  Sandf.  691;  Van  Steenburgh  v. 
Hoffman,  6  How.  492;  Boke  v.  Peek,  1  Code 
R.  54 ;  Deming  v.  Post,  id.  121 ;  TUman  v.- 
Keane^  1  Abb.  N.  S.  23.  In  such  case,  the  one 
who  desires  to  have  the  decision  reviewed 
may  apply  for  an  order  that  the  report  be 
corrected.  If  such 'order  is  obtained  and  fails 
of  its  object,  the  report  will  be  set  aside.  Peck 
V.  Yorks,  14  How.  4L6 ;  see  Lahn  v.  New 
York  and  Erie  BaUroad  Co.  11  id.  412. 

/.  Report  dearly  against  evidence. 

Where  the  report  of  a  referee  is  clearly  and 
entirely  against  evidence,  a  judgment  entered 
upon  it  will  be  reversed.  Butler  v.  Truslow, 
55  Barb.  294. 

g.  Construction  of  finding.— Where 

a  referee  has  found  that  in  an  assignment 
made  for  the  benefit  of  creditors,  the  assignor 
had  no  actual  design  to  defraud  those  credit- 
ors in  making  it,  held,  that  it  is  equivalent 
to  saying  that  it  was  made  in  good  faith  and 
without  an  intent  to  defraud.  Casey  v.  Janes, 
37  N.  Y.  (10  Tiff.),  608;  S.  C.  5  Trans.  App. 
327. 

h,  Confiict  of  evidence.— In  such  a 

case,  the  court  will  not  disturb  a  referee's 
conclusions  of  fac(.  Hartford  and  New  Hor 
ven  Railroad  Co,  v.  New  York  and  New 
Haven  BaUroad  Co,  3  Rob.  411.  See,  also, 
Hoogland  v.  Wight,  7  Bosw.  394 ;  S.  0.  20 
How.  70;  Ball  v.  Loomis,  29  N.  Y.  (2 
Tiff,),  412. 

t.  Issue  not  contained  in  the  plead- 
ings.— Where  a  Judgment  has  been  entered 
on  the  report  of  a  referee,  rendered  on  a 
ground  not  presented  in  the  pleadings  or  on 
the  trial,  it  cannot  be  maintained  on  that 
ground.  Commercial  Bank  of  Albany  v.  Ten 
Eyck,  50  Barb.  9 ;  Wiltsie  v.  Eaddie,  4  Abb. 
N.  S.  393. 

i.  Principal  issue  lost  sight  of.— 

Where  the  pnncipal,  if  not  the  only,  issue  in 
the  case  is  utterly  ignored  by  the  referee  in 
his  report,  no  judgment  can  be  properly  ren- 
dered until  such  issue  is  decided  ;  if  a  judg- 
ment has  been  rendered  upon  such  a  reporty 


soo 
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it  will  be  reyersed,  and  a  new  trial  ordered. 
Ck>mn$  ▼.  Clark,  54  Barb.  184. 

h.  Form  of  report. — ^A  finding  tbat  the 
paHies  executed  tne  contract  mentioned  in 
the  pleadings,  and  that  the  plaintiif  fully 
performed  au  the  conditions  of  his  agreement, 
IS  sufficiently  explicit;  he  need  not  find  what 
mui;icular  acts  he  performed.  SermorU  y. 
Bae^,  49  Barb.  S62. 

h  Arguxnentative  referenoe  to  law 


and  filCtB.—- Where  the  referee  in  his  nport 
refers  argumentatiTely,  and  in  a  general  way, 
to  the  fiicts  found  by  him  and  to  the  oonda* 
sions  of  law  based  on  such  facts,  together 
with  the  evidence  set  out  at  lengUi,  this  is 
not  such  a  statement  of  the  fkcts  found  by 
him,  and  his  conclusions  of  the  law  thereof, 
as  is  contemplated  by  the  statute.  MHU  ▼. 
Thurshy,  12  How.  417,  418 ;  Doke  ▼.  Peek, 
1  Code  R.  54 ;  Deming  ▼.  Post,  id.  121 . 
aiseoH  T.  BarreU,  2  N.  t.  (2  Comst.),  406 


XXXL  Befobt — TnoB  of  Making. 


a.  Delay—not  that  of  the  court.— 

While  the  case  remains  in  the  hands  of  the 
referees,  sub  judice,  any  delay  made  by  them 
in  making  or  delivering  their  report,  is  not  to 
be  deemed  the  delay  of  the  court.  JS^issam  y. 
SamiUan,  20  How.  369. 

b\When  the   report    considered 

made.— -Signing  the  report,  together  with 
notice  of  the  fact  to  the  party  entitled  to  it, 
are  the  acts  which  close  the  referee's  judicial 
authority.  AyrauU  v.  SackeU,  17  How.  507; 
S.  C.  9  Abb.  154  (n.)  See,  also,  Kissam  v. 
Hamilton,  20  How.  369. 

c.  Sixty  davs'  rule,  no  application 
to  matter  of  executor  or  adminis- 
trator.— In  a  case  where  a  claim  against  an 

executor  or  administrator  has  been  referred, 
the  provision  which  requires  the  referee  to 
make  his  report  in  sixty  days,  does  not  ap- 
ply. Godding  v.  Porter,  17  Abb.  374. 

d.  Oral  consent  extending  time.— 

The  time  within  which  a  referee  must  render 
his  report,  may  be  extended  either  by  the 
oral  consent  of  the  parties,  or  by  an  order  of 
the  court,  or  a  judge.  Livingston  v.  Oidney, 
25  How.  1. 


e.  Report  invalid. — ^If  no  extension  of 

time  has  been  obtained,  a  report  made  more 
than  sixty  days  after  the  cause  was  submit- 
ted is  invalid.  NUes  v.  Maynard,  28  How. 
390.  See,  also,  Thiesselin  v.  BosseU,  3  Abb. 
N.  S.  54.  But  tliat  provision  of  the  Ck>de 
(amendment  of  1862)  nad  no  retroactive  ef- 
fect. It  aflfected  only  submissions  made  after 
the  amendment.  Trist  v.  De  Cahestu,  2  Bob. 
768;  S.  C.  18  Abb.  143,  sub  nom.  Trist  v. 
Cabencts. 

/.  Waiver  of  light  to  disregard.— 

If  neither  party  take  any  action  which  de- 
notes their  intention  of  proceeding  with  the 
trial  in  the  event  of  the  referee  not  making 
his  report  vrithin  the  time  required  by  stat- 
ute, the  right  to  disregard  the  report  will  be 
waived;  that  is  to  say,  after  a  report  has 
been  made,  although  not  within  the  prescribed 
time,  the  parties  cannot  proceed  as  if  no  ref- 
erence had  been  ordered,  if  they  have  not  in 
some  way  objected  to  the  delay  Mantles  v. 
Myle,  26  How.  409;  Livingston  y.  Gidney, 
25  id.  1 ;  Foster  y.  Bryan,  16  Abb.  396;  S. 
0.  26  How.  164. 


XXXII.  Refobt — Amendinq. 


a.  Beferee^s  jurisdiction  ended.— It 

has  been  repeatedly  held,  that  when  the  referee 
has  made  and  delivered  his  report,  that  his 
jurisdiction  is  determined  by  that  act ;  and 
that  he  cannot  afterwards*,  on  the  settlement 
of  the  case,  make  any  new  or  other  findings 
of  fact  or  law,  either  to  sustain  or  overthrow 
his  report.  Voorhis  v.  Voorhis,  50  Barb.  119, 
123;  S.  C.  AffM,  39  N.  Y.  (12  Tiff.),  463, 
sub  nom.  Voorhees  v.  Voorhees;  Nelson  v. 
IngersoU,  27  How.  3;  Leffler  v.  Field,  33  id, 
385.  See,  however,  Juliand  v.  Chrant,  34  id. 
132. 

6.  Not  irregular  for  want  of  points 
desired  amended. — Where  an  order  is 
made  that  a  referee  make  a  further  report,  it 
is  not  irregular  because  it  does  not  specify  the 
points  upon  which  amendment  is  desired. 
Union  Bank  v.  MoU,  13  Abb.*' 247. 

c.  All  the  issues  not  passed  upon. 

The  court  at  special  term,  will  send  back  a 
report  which  does  not  pass  upon  all  the  issues 


presented,  for  completion.  This  is  the  rule 
where  no  ex9eptions  have  been  taken,  but  if 
there  have  been,  it  will  leave  the  i^pellate 
court  to  dispose  of  them.  Brown  v.  New  York 
Centred  BaUroad  Co.  26  How.  32;  S.  0. 
Aflf'd29id.  573(n.) 

d.  Referee's  motion.— Where  the  ref- 
eree certifies  to  the  court  that  an  important 
circumstance  has  been  overiooked  by  him  in 
the  report  submitted,  the  court  will  set  aside 
the  award,  and  allow  the  referee  to  amend  his 
report.  Brittingham  y.  Stevens,  1  Hall,  379 ; 
contra,  PraUy,  Stiles,  17  How.  211;  S.  0. 
9  Abb.  150. 

In  a  case  where  the  report  was  sent  back  for 
correction ;  lield,  that  if  the  referee  opened  the 
case  as  to  other  errors  not  complained  of  in 
the  motion,  and  one  party  is  allowed  to  oiler 
testimony,  the  other  may  do  so  likewise; 
and  if  he  is  not  allowed  to  do  so,  the  report 
will  be  set  aside.  Goulard  Y.  CasHUonf  12 
Barb.  126. 
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XXXIII.  Eeport — Setting  Aside. 


a.  Beasons  for  setting  aside  re- 
port.  1st.  Improper  influenoe.— The 

sune  rule  of  law  which  protects  parties  from 
any  undue  influence  upon  the  minds  of  jurors, 
should  be  substantially  applied  to  referees. 
If  it  can  be  made  to  appear  that  even  in  the 
slightest  degree  the  successful  party  unduly 
influenced  we  referee,  his  report  will  be  set 
aside.  Yale  v.  Owinits,  4  How.  253 ;  Dorlon 
y.  LewiSy  9  id.  1;  Boosa  y.  Saugerties  and 
Woodstock  Turnpike  Road  Co.  12  id.  297; 
Vansteenhurg  y.  Hoffman^  15  Barb.  28 ;  Ao- 
eessory  Transit  Company  y  J  Garrison,  18  How. 
1 ;  S.  C.  9  Abb.  141 . 

&.— 2d.  Improper  measure  of  dam- 
ages.— Where  it  is  clear  that  an  improper 
measure  of  damages  has  been  adopted  by  the 
referee,  the  court  may,  on  motion,  set  aside 
his  report.  Dean  y.  Boesler,  1  Hilt.  420; 
Eastman  y.  Mayor,  etc.  of  New  York,  5  Rob. 
389;  Krom  y.  Sehoonmaker,  3  Barb.  647. 

^  c— 3d.  Umreasonable  reiiisal  to  ad- 
journ.— A  referee  has  a  reasonable  discre- 
non  in  the  matter  of  granting  an  adjourn- 
ment; still,  if  he  unreasonably  refuse  one,  his 
report  may  be  set  aside.  Forbes  y.  Frary,  2 
Johns.  Cas.  224.  See,  howeyer,  Carpeneri 
y.  Haynes,  I  Code  R.  N.  S.  414. 

d.  Like  caries,  as  in  motion  for  new 

trial. — ^A  motion  to  set  aside  the  report  of  a 
referee  is  analagous  to  a  motion  for  a  new 
trial.    It  may  be  made  in  like  cases,  and  is 

f»yemed  by  the  same  rules.  Morgan  y.  Bruce, 
Code  R.  N.  S.  364. 


«.  Confliot  of  evidence.— As  a  general 
rule,  in  a  case  of  conflicting  eyidence,  the  re- 
port of  a  referee,  like  the  verdict  rendered  by 
a  jury,  is  conclusive.  Watkins  y.  Stevens,  4 
Barb.  168 ;  Esterly  y.  Cole,  1  Barb.  235 ; 
Eaton  y.  Benton,  2  Hill,  578 ;  Keeler  y.  Fire 
man's  Insurance  Co*  of  Albany,  3  id.  256; 
Douglass  y.  Tousey,  2  Wend.  356 ;  Baker  y. 
Martin,  ZBurh.  634;  Cady  y.  AUen,  22  id. 
396 ;  Sinclair  y .  TaUmadge,  35  id .  602 ;  Hoog- 
land  y.  Wight,  20  How.  70;  S.  0.  7  Bosw. 
394;  Watson  y.  Campbell,  28  Barb.  421 ;  Mo- 
neU  y.  MarshaU,  25  How.  425 ;  Nties  v.  Price, 
23  id.  473 ;  Train  y.  Broum,  21  id.  93 ;  S.  C. 
12  Abb.  217 ;  Chodrich  y.  Thompson,  4  Rob. 
75;  Van  Ness  y.  Bush,  22  How.  481 ;  S.  0. 
14  Abb.  33;  Foster  y.  Coleman,  1  £.  D. 
Smith,  85;  Davis  y.  McCready,  4  id.  565; 
MazetU  y.  New  York  and  Harlem  Railroad 
Co.  3  id.  98  ;  Hayes  y.  SymondSs  9  Barb.  260 ; 
Baker  y.  Martin,  3  id.  634;  Dows  v.  Moat- 
gomery,  5  Rob.  445.  But  the  report  may  be 
set  aside  as  being  against  evidence.  Butler  y, 
Truslow,  55  Barb.  293 ;  Smith  y.  Schanck,  18 
id.  346.    See  Buhl  y.  PhiUips,  2  Daly,  45. 

/•  In  gefieral,  upon  the  subject  of  setting 
aside  the  report,  see  Bearss  v.  Copley,  10  N. 
Y.  (6  Seld.),  93 ;  Eschbaugh  y.  Syracuse  Dis- 
tilling^  etc,  Co.  27  How.  125 ;  Brooks  y.  Chris- 
topher,  5  Duer,  216 ;  Roberts  y.  Carter,  28 
Barb.  462;  Woodin  v.  Foster,  16  id.  146; 
ChreenY.  Brown,  3  id,  119;  Clark  y.  Cran- 
daU,  id.  612;  Thompson  y.  Wood,  1  Hilt.  93. 


XXXIV.  Report— MonoN  to  Set  Aside. 


a.  Where  made. — Every  court  posses- 
sing authority  to  appoint  referees,  has  the 
inherent  right  to  review  their  proceedings, 
and  is  the  only  appropriate  tribunal  for  that 
purpose.  It  is,  therefore,  the  correct  and 
regular  practice,  where  it  is  desired  to  have 
the  report  of  a  referee  set  aside,  to  make  the 
application  to  the  court  which  ordered  the 
reference.  Ooulard  y.  CastUlon,  12  Barb. 
126. 

b.  Second  report.  —  Where  a  referee 
makes  a  second  report  (having  heard  sub- 
stantially the  same  evidence),  which  contains 
the  same  findings  as  the  first,  which  was  set 
aside,  a  judgment  entered  thereon  in  favor  of 
the  same  party,  will  be  set  aside  summarily, 
on  appeal.  Bellows  y.  Folsom,  4  Rob.  43. 

c.  Conflicting  evidence. — ^The  findings 

of  a  referee,  on  a  question  of  fact,  is  conclu- 
sive, and  cannot  be  disturbed, when  ho  arrives 
at  it  upon  conflicting  evidence.  Goodrich  v. 
Thompson,  4  Rob.  84;  Woodruff  Y.McGrath, 
32  N.  Y.  (5  Tiff.),  255. 

d.  Basis  of  application.— A  special 

report  of  the  evidence  must  be  obtained  from 
the  referee,  as  the  basis  of  a  motion  to  set 


aside  the  report.  The  afSdavit  of  the  party 
cannot  be  received  in  its  stead.  Belmont  y. 
Smith,  1  Duer,  675 ;  S.  0.  11  N.  Y.  Leg. 
Obs.  216. 

The  referee  must  have  made  some  deter- 
mination before  his  proceedings  can  be  re- 
viewed. Heerdt  v.  Wetmore,  2  Rob.  697. 

e.  Before  judgment  entered.— The 

application  to  set  aside  the  report  of  a  referee 
must  be  made  before  the  final  judgment  has 
been  entered.  Rathbone  v.  Comstock,  1  Johns. 
138 ;  Shepherd  v.  Case,  1  Johns.  Oas.  245. 

/  Is  a  non-enumerated  motion.— 

When  exceptions  are  filed  to  the  report  of  a 
referee,  and  it  is  sought  to  have  his  report  set 
aside,  the  motion  must  *  be  heard,  not  as  a 
calendar  cause,  but  as  a  non-enumerated  mo- 
tion. Belmont  v.  Smith,  1  Duer,  675 ;  S.  C.  11 
N.  Y.  Leg.  Obs.  216. 

g.  Delay  fetal  to  the  motion.— Where 

it  was  sought  to  have  the  report  of  a  referee 
set  aside  for  irregularity,  although  it  was 
claimed  that  a  substantial  right  was  involved, 
held,  that  a  delay  of  nearly  seven  months  was 
fatal  to  the  motion.  Patterson  y.  Graves,  11 
How.  91. 
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XXXV.  Report — Confirmation. 


a.  Confirmation  deferred.  — Where 

the  sum  of  damages  assessed  by  a  referee's  re- 
port must  be  ascertained  by  future  proceed- 
ings in  another  cause,  the  confirmation  of  such 
a  report  will  be  deferred.  Taacks  v.  Schmidt, 
18  Abb.  307. 

&.  Whennecessaxy  to  be  confirmed. 

In  all  cases  where  a  report  is  required  for  the 
purpose  of  enabling  the  court  to  make  some 
discretionary  order  or  decree  thereon,  it  re- 
quires confirmation.  Oriffingy,  Slate,  5  How. 
205 ;  S.  C.  3  Code  R.  213.  See  McMahon  v. 
Allen,  27  Barb.  335 ;  S.  C.  7  Abb.  1. 

c.  Confirmation  by  defkult.  — The 

merits  of  such  order  cannot  come  under  re- 
view upon  appeal,  where  the  rule  for  confir- 
mation is  entered  by  default,  at  special  term. 
Stcarthout  v.  Curtis,  5  IIow.  198. 

d.  Report  on  whole  issue.— 5em5te, 

.  that  a  report  which  determines  the  whole  issue 


need  not  be  confirmed.  BenouU  v.  Harris,  1 
Code  R.  125 ;  S.  G.  2  Sandf.  641 ;  2  Code  E.  71 . 

e,  Referenoe  ordered  of  a  coUatera 

matter. — in  order  to  carry  a  judgment  into 
effect,  where  a  reference  is  made  of  a  collat- 
eral matter,  the  report  of  the  referee  must  be 
confirmed,  upon  motion,  at  special  term.  Bel- 
mont V.  Smith,  1  Duer,  675;  S.  C.  11  N.  Y. 
Leg.  Obs.  216. 

/.  Construction  of  report.— Where 

matters  have  been  referred  to  a  referee  for  an 
accounting,  the  finding  of  the  judge  m  the 
judgment  entered  upon  the  report  of  such  ref- 
eree, which  is  adopted  as  the  basis  of  such 
judgment,  may  be  construed  by  the  language 
of  the  referee's  report.  Mason  v.  Ring,  2  Abb 
N.  S.  322.  See,  also,  10  Bosw.  598.  The  re 
port  may  be  confirmed  in  part.  Midgeley  v. 
Slocomh,  2  Abb.  N.  S.  275 ;  S.  C.  32  How. 
423. 


XXXVI.  Report — ^Who  entitled  to. 


a.  Delivery. — ^Where  a  party  n^lects  to 
take  up  the  report,  after  it  has  bfeen  made  in 
his  favor  by  the  referee,  the  othe^  party  can- 
Bot,  by  payment  of  the  fees,  take  it  up.  If 
the  referee  does  deliver  it  to  the  party  against 
whom  it  is  made,  and  he  refuses  to  file  it,  he 
may  be  compelled  to  do  so  by  motion,  or  the 
referee  must  make  and  deliver  a  new  report. 
Eichards  v.  Allen,  II  N.  Y.  Leg.  Obs.  159. 

h.  Reftisal  by  referee  to  deliver.— 

After  the  cause  has  been  decided  by  the  ref- 
eree, the  order  will  not  be  vacated,  because 
he  refuses  to  deliver  it,  except  on  the  pay- 


ment of  a  sum  exceeding  his  lawful  fees. 
The  party  against  whom  the  report  has  been 
rendered,  is  entitled  to  an  onler  requiring 
that  the  prevailing  party  take  up  the  report 
and  enter  judgment,  or  that,  in  default  thereof, 
the  defeated  party  be  allowed  to  do  so, 
Richmond  v.  UamtUon,  9  Abb.  71  (n.) 

c.  Two  reports,  duplicates.— Even  if 

one  is  a  duplicate  of  the  other,  it  is  improper 
for  the  referee  to  deliver  to  each  party  what 
purports  to  be  the  original  of  his  report.  Cwr- 
rie  V.  CowXes,  7  Rob.  3. 


XXXVII.  Report — Judgment  on. 


a.  Notice  in  writing  of  entry  of 

judgment. — Actual  knowledge  of  the  entry 
of  judgment,  by  the  opposite  party  or  his  at- 
torney, will  not  supersede  the  required  writ- 
ten notice.  Nothing  short  of  a  written  notice 
of  the  judgment  served  upon  the  opposite 
party,  or  his  attorney,  will  limit  the  time  in 
wliich  to  appeal;  a  copy  of  the  report  should 
also  be  served  on  the  judgment  debtor.  §  268, 
ante;  Staring  v.  JoneSy  13  How.  423-,  New 
Rule  39.  See,  also,  note  to  §  332,  page  — . 
post, 

6.  Plaintiff  neglecting  to  appeax.— 

The  proper  judgment  to  be  rendered  by  a  ref- 
eree, in  a  case  wher6  the  plaintiff  n^fects  to 
appear,  is  a  dismissal  of  the  complaint,  not 
an  absolute  judgment,  as  upon  a  verdict.  The 
judgment  ought  no  more  to  be  an  absolute 
bar  in  such  a  case,  than  in  that  of  a  nonsuit 
upon  a  trial.  Salter  v.  Malcolm,  1  Duer,  596. 

c.  Successful   party   refusing   to 

enter  judgment. — In  a  case  where  the 
successful  party  neglects  or  refuses  to  enter 
judgment,  the  other  party  should  first  re- 
quest him  to  do  so.  If  he  still  refuses,  the 
aggrieved  party  should  move  that  an  order  be 
made  directing  him  to  file  the  report,  and 


enter  up  judgment  upon  it.  If  the  successful 
party  still  refuses,  his  opponent  may  have  a 
copy  of  the  report,  which  he  may  file,  iofi 
upon  which  judgment  may  be  entered.  RuA- 
mond  V.  Hamilton,  9  Abb.  71  (n.)  See,  also, 
Richards  v.  AUen,  11  N.  Y.  Leg.  Obs.  159. 

d.  Improper  judgment.r-If  the  judg- 
ment entered  on  the  report  of  a  referee  is 

based  upon  grounds  not  presented  in  the  plead* 
ings,  or  disclosed  at  the  trial,  such  judgment 
will  not  be  maintained.  Commercial  Bank  of 
Albany  v.  Ten  Eyck,  50  Barb.  9. 

e.  Accounting  before  final  judg- 
ment.— Where  the  report  of  the  refei-ee  is  m 

favor  of  the  plaintiff,  out  he  states  that  an 
accounting  must  be  had  before  final  judgment 
can  be  rendered,  an  order  will  be  entered  re- 
ferring the  case  back  to  the  referee,  to  take 
and  state  the  account,  and  until  such  account- 
ing has  been  had,  no  judgment  can  be  entered. 
McMahon  v.  AUen,  27  Barb.  335;  S.  G.  7 
Abb.  1 ;  Lawrence  v.  Farmers^  Loan  and 
Trust  Co.  15  How.  57;  S.  C.  6  Duer,  689. 

/.  Non-answering    defendant    in 

foreclosure. — It  is  irregular  in  such  a  case 
to  combine  in  one  reference  the  tnal  of  the 
issues  between  the  plaintiff  and  otner  defend 
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ants,  with  the  inquiry  as  to  the  amount  due. 
Judgment  cannot  be  entered  as  of  course  upon 
the  report  without  application  to  the  court 
fof  judgment  against  the  non-answering  de- 
fendant. Cram  Y.  Bradford,  4  Abb.  193. 

^.  Death  of  sole   plaintiff,  after 

report. — The  death  of  the  sole  plaintiff  after 
the  referee  has  reported  in  favor  of  the  de- 
fendant, will  be  no  bar  to  the  entry  of  judg- 
ment against  him  on  the  report.  ScranUm  ▼. 
Baxter,  3  Sandf.  660 ;  S.  C.  1  Code  R.  N.  S. 
88 ;  Burhans  ▼.  Burhans,  10  Wend.  601 ; 
Ehle  v.  Moyefy  8  How.  244.  A  report  signed 
and  delivered  by  the  referee  after,  the  death 
of  a  party,  cannot  be  given  effect  by  reUtion 
back.  K%88am  v.  Hamdton,  20  How.  369. 

h.  Receiver  of  a  corporation,  ref- 
erence.— ^Where  matters  in  controversy  be- 
tween the  receiver  of  a  corporation  and  other 
parties  is  referred,  pursuant  to  2  R.  S.  45, 
$§  19,  25,  no  judgment  rendered  by  the 
referee  can  be  entered,  even  by  the  special 
direction  of  the  court.    The  statute  does  not 


contain  any  direction  for  a  judgment,  and  it  is 
not  wairanted  -by  the  general  powers  of  the 
court.  Matter  of  Austin,  44  Barb.  434. 

».  Eflfect  of  referee's  decision.— The 

Code  of  Procedure  pays  the  same  respect  to 
the  decision  of  a  referee,  to  whom  all  the 
issues  are  referred,  as  it  does  to  that  of  a 
single  judge,  as  it  orders  judgment  to  be 
entered  upon  it  in  the  same  manner  (§  272), 
which  is  by  the  clerk  (§  267),  the  entry  of 
judgment  being  merely  clerical.  Hancock  v. 
Hancock,  22  N.  Y.  (8  Smith),  568 ;  Currie  v. 
Cowles,  7  Rob.  5.  See,  also,  Benouil  v.  Harris, 
1  Code  R.  125 ;  S.  C.  2  Sandf.  641 ;  2  Code 
R.  71;  Griffing  v.  Slate,  5  How.  205;  S.  C. 
3  Code  R.  213 ;  McMahon  v.  AUen,  7  Abb. 
1;  Bihin  v  Bihm,  17  id.  19,  27.  Where  the 
form  of  the  judgment  has  been  settled  and 
entered  without  an  order  of  the  court,  it  is  an 
irregularity,  and  the  remedy  is  by  motion  to 
set  It  aside.  Coope  v.  Bowles,  18  Abb.  442; 
S.  C.  42  Barb.  87 ;  28  How.  10. 


XXXYIIL  Fees  of  Referee. 


a.  Attorney  not  liable.— An  attorney 

is  not  liable  for  the  fees  of  a  referee.  Howell 
T.  Kinney,  1  How.  105;  Judson  v.  Gray,  11 
N.  Y.  (1  Kern.),  408.  Even  inrhere  the  at- 
torney has  received  from  his  client  money  to 
pay  the  fees  of  the  referee,  he  cannot  be  at- 
tached for  not  doing  so.  Lamareux  v.  Morris, 
4  How.  245.  The  rule  is  changed  if  the  at- 
torney promises  to  pay  them.  Jtulson  v.  Gray, 
17  id.  289,  296  (n.) 

6.  Construction  of  §  313.— The  par- 

ties  to  the  action,  in  the  presence  of  the  referee, 
agreed  to  allow  him  a  sum  larger  than  that 
contemplated  by  statute,  the  referee,  at  the 
same  time,  making  an  entry  of  the  fact  in  his 
minutes;  held,  that  this  is  substantially  such 
an  agreement  in  writing  as  is  contemplated  by 
§  313  of  the  Code.  Philbin  v.  Patrick,  22 
How.  1 ;  S.  C.  Aff 'd,  34  id.  629  (n.) 

c.  Need  be  no  express  promise  to 

pay. — It  is  not  nece^ary  that  the  referee 
should  prove  an  express  promise  to  pay  his 
fees ;  he  may  recover  on  an  implied  promise. 
Each  one  of  several  referees  may  maintain  a 
separate  action  for  his  fees.  Hinman  t.  Hap- 
good,  1  Denio,  188. 

d.  Referee's  lien  on  report.— There 

is  no  reason  why  a  referee  should  not  have 
the  same  lien  upon  his  report,  for  his  fees,  that 
a  counsellor  has  upon  nis  written  opinion. 
Ott  V.  Schroeppel,  3  Barb.  63.  He  is  not 
bound  to  deliver  his  report  until  his  fees  have 
been  paid.  Ott  v.  SchroeppeL  id.  57. 

e.  Written    agreement— over   $3 

per  day — "waiver. — ^Where  the  agreement 
was  not  in  writing,  but  the  parties  came  be- 
fore the  referee  and  orally  agreed  that  he 
might  charge  what  he  thought  was  right, 
held,  that  the  necessity  for  a  written  agree- 
ment was  waived  by  the  consent  and  agree- 
ment  of  the   parties;  it  was  the  same  as 


if  they  had  done  so  in  open  court.  Thurman 
V.  Fiske,  30  How.  397 ;  Keator  v.  Ulster  and 
Delaware  Plank  Boad  Co.  7  id.  41. 

/.  Contempt  of  receiver.— In  a  case, 

where  a  receiver  refuses  to  pay  the  fees 
of  a  referee,  he  (the  referee)  is  not  entitled 
to  process  for  a  contempt  against  him.  Per- 
kins V.  Taylor,  19  Abb.  147. 

g*  Dispute  as  to  amount  of  fees.— 

The  referee  may  be  required  to  have  his  fees 
taxed  where  there  is  any  dispute  as  to  their 
amount.  Bichmonds, Hamilton, 9  Abb.  71  (n.) 

h.  When  a  referee  forfeits  his  fees. 

The  referee  forfeits  his  fees  by  his  neglect  to 
make  his  report  within  the  statutory  time; 
but  this  is  a  penalty  imposed  only  on  him. 
Foster  v.  Bryan,  26  How.  164;  S.  C.  16 
Abb.  396.  In  this  case,  the  referee  swore 
that  the  counsel  for  both  parties  consented 
that  he  might  take  his  time  in  making  his 
report;  field,  that  his  fees  should  be  allowed, 
lb. 

».  Dispute  as  to  time  spent.— Itmust 

be  shown  affirmatively  that  the  referee  was 
personally  present,  conducting  the  reference 
on  each  day  charged  for  by  him,  and  where 
the  length  of  time  is  disputed,  it  must  be  shown 
affirmatively  by  affidavits. — Shults  v.  Whit- 
ney, 17  How.  471 ;  S.  C.  9  Abb.  71. 

i.  Testimony  taken'  by  referee's 

clerk. — Even  when  the  parties  consent  that 
a  clerk  of  the  referee  may  take  the  testimony,  in 
the  absence  of  referee,  he  (the  referee)  can- 
not charge  for  such  days  as  he  is  absent.  lb. 

k.  Compensation   of  referees  in 
city  and  county  of  New  York.— in 

cases  of  sales  by  referees  appointed  by  the 
court,  in  actions  of  partition,  they  shall  be 
entitled  to  receive  the  same  fees  and  disburse- 
ments as  are  allowed  by  section  two  hereof, 
to  the  sheriff  of  the  city  and  county  of  New 
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York,  and  in  addition  thereto,  commissions 
on  all  moneys  received  and  paid  out  by  them, 
at  the  same  rate  allowed  by  law  to  executors 
and  administrators;  provided,  however,  that 


the  commissions  allowed  by  this  section  shall 
not,  in  any  case,  exceed  the  sum  of  five  hun- 
dred dollars.  Laws  of  New  York,  18G9,  ch. 
569,  §  4. 


XXXIX.  Costs. 


a.  Each  time  caiise  noHoed  before 

referee. — ^A  fee  of  ten  dollars  cannot  be  al- 
lowed for  each  time  that  a  cause  is  noticed 
before  a.  referee.  Proceedings  before  referees 
are  sufficiently  expensiye,  and  it  is  not  at  all 
desirable  to  increase  the  temptations  to  delay. 
Anonymous,  1  Duer,  596;  S.  0.  8  How.  82. 

This  case  expressly  disapproyes  of  Benton 
Y.  BugnaU,  1  Code  R.  N.  S.  229,  where  it  is 
distinctly  heldf  that  a  term-fee  may  be  taxed 
for  each  new  notice  of  hearing. 

b.  Whole   cause  referred.  —  Where 

costs  are  discretionary,  a  referee,  to  whom  the 
whole  cause  has  been  referred,  may  pass  upon 
the  question  of  costs.  BenouU  v.  Harris,  1 
Code  R.  125 ;  Oraoea  v.  Blanchard,  4  How. 
303;  S.  C.  3  Code  R.  25;  PraU  v.  SHUs,  17 
How.  211 ;  S.  G.  9  Abb.  150.  The  costs  beinr 
in  the  discretion  of  the  referee,  the  court  wiU 
not  supervise  his  discretion  in  respect  to  them, 
unless  upon  some  manifest  error.  The  whole 
cause  bein^  referred,  the  referee  has  the  ri^ht 
and  it  is  his  duty,  to  decide  upon  the  question 
of  costs.  Ludington  v.  Tqft,  10  Barb.  448. 
And  the  appellate  court  will   not  control 


that  discretion  except,  perhaps,  in  the  case  of 
an  abuse  of  authority.  Barker  v.  White,  3 
Trans.  App.  86 ;  S.  G.  3  Keyes,  495 ;  5  Abb. 
N.S.  124. 

c.  Cannot  award    against  execu- 
tors or  administrators.— The  practice 

under  the  Gode  is  against  allowing  referees  to 
decide  the  right  to  costs  against  executors 
and  administrators.  In  such  a  case  a  refei^ee 
has  no  power  to  award  costs  against  them 
personally,  or  against  the  estate  they  repre- 
sent. Mersereau  y.  Ryersa,  12  How.  300,  304. 
See,  also.  Fort  v.  Gooding,  9  Barb.  394. 

d.  Costs  when  the  report  is  set 

aside. — In  a  case  where  the  court  sets  aside 
the  report  of  a  referee  as  against  the  weight  of 
evidence,  and  makes  an  order  for  a  new  trial, 
it  may  order  the  costs  to  abide  the  event. 
The  arbitraiy  rule,  which  applies  to  verdicts 
being  set  aside  as  against  tne  weight  of  evi- 
dence, and  a  new  trial  ordered  only  on  pay- 
ment of  costs,  has  no  application  to  the  report 
made  by  a  referee.  WentworU^  v.  Candee,  17 
How.  405.  See,  also.  Smith  v.  Schank,  18 
Barb.  344;  Scranton  v  Baxter,  4  Sandf.  5, 8. 


XL.   JUBISDIOTION  OF   CoUKTT  GOUBT  TO   OrDBR  A   REFERENCE. 


Upon  the  written  consent  of  the  parties,  the 
county  court  has  jurisdiction  to  order  a  refer- 
ence in  a  case  appealed  from  a  justice's  court, 
where  there  is  an  issue  of  fact  joined.  Hyland 
r.  Loomis,  48  Barb.  126.    See,  also.  People 


ex  reZ.  Blanchard  y.  Judges  of  Washington 
Common  Pleas^  20  Johns.  363;  Flower  v. 
AUen,  5  Gow  654;  though  it  was  formerly 
held  otherwise  in  Cowen  v.  Bush,  3  Gow.  343. 


XLI.  Divorce,  Equht  Cases,  etc. 


a.  Alimony. — ^Where  the  matter  of  the 
amount  of  alimony  is*  referred  to  a  referee, 
who  fixes  it,  such  amount  is  not  to  be  the 
rule  pending  the  review  of  such  report  upon 
exceptions  thereto.  Forrest  y.  Forrest,  5 
Bosw.  672 ;  S.  G.  Aff'd,  24  How.  609  (n.; 

h.  Whole  issue. — A  referee  ought  not  to 
be  aUowed  to  hear  and  determine  the  whole 
iasue  in  an  action  for  a  divorce.  Simmons  v. 
Simmons,  3  Rob.  642. 

c.  Referee  cannot  determine  ques- 
tion of  marriage,  when    question 

of  alimony  referred.— During  the  pend- 
ency of  an  action,  the  question  of  alimony 
was  referred ;  in  such  a  case,  it  is  not  proper 
for  the  referee  to  go  into  the  question  as  to 
whether  or  not  the  parties  were  ever  married. 
Herforth  v.  Herforth, ,  2  Abb.  N.  S.  483. 

d.  Consent. — An  action  for  a  divorce  on 
the  ground  of  adultery  is  referable  by  con- 
sent. People  T.  MeCrinnis,  1  Park.  Gr.  K.  387. 

e.  Feigned  issue. — Where  the  answer 
denies  adultery,  a  referee  cannot  be  appointed 

to  take  testimony.  There  must  be  a  feigned 
issue.  2  R.  S.  145,  §  40 ;   WhaU  v.  Whale,  1 


Gode  R.  1 15 .  But  feigned  issues  are  abolished 
by  §  72  of  the  Gode,  and  an  order  directing 
the  trial  of  particular  issues  or  facts  is  sutn 
stituted. 

/  What  must  appear  on  the  mo- 
tion papers,  when  confirmation  of  re- 
port sought. — An  action  was  commenced 
K>r  divorce  on  the  ground  of  adultery,  which 
was  referred ;  held,  that  the  reference  was  irreg- 
ular, and  confirmation  must  be  denied,  where 
it  did  not  appear  on  the  moving  papers  that  a 
jury  trial  had  been  waived,  and  consent  to 
the  reference  given  in  writing  and  filed,  as 
required  by  section  266  of  the  Gode.  Diddell 
V.  Diddell,  3  Abb.  167. 

g^  Equity  cause^  not  transferable. 

Wnere  an  issue  of  fact  is  formed  by  the  olead- 
ings,  in  the  case  of  an  action  to  set  aside  as- 
signment for  the  benefit  of  creditors,  for 
fraud,  and  the  examination  of  a  long  account 
is  not  necessanr,  it  must  be  tried  by  the  court, 
unless  ordered  (on  motion)  to  be  tried  by  a 
jury,  or  referred  by  consent  of  parties.  It  is 
not  a  referable  cause  by  compulsion  under  the 
Gode.  Draper  y.Day,  11  How.  439. 
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A.  Practice  in  equitable  oasds.— 

The  following  cases  illustrate  tbe  practice  of 
referring  causes   equitable  in  their  nature. 


Elmore  v.  Thomas,  7  Abb.  70;  McMahtm  t. 
AUen,  10  How.  384;  Stevenson  r.  BuxUm,  15 
Abb.  352r 


XLII.  Appeal  feom  Judqment. 


a.  Within  what  time  appeal  must 

be  taken. — The  appeal  must  be  taken  with- 
in thirty  days  after  written  notice  of  the  judg- 
ment or  order  shall  haye  been  given  to  the 
party  appealing.  Code,  §  Z^2,p08t;  Staring  r. 
Jones,  13  How.  42$. 

b.  Indirect  extension  of  time.— The 

legislature  has  denied  to  thf  courts  the  power 
of  relieying  a  party  from  the  consec^uences  of 
an  omission  to  appeal  within  the  penod  allow- 
ed by  law.  No  attempt  to  effect  the  same 
thing  indirectly,  by  affixing  a  new  date  to  the 
judgment,  will  be  allow  A.  Humphrey  t. 
Chamberlain,  II  N.  Y.  (1  Kern.),  275 ;  Bank 
of  Monroe  t.  Widner,  U  Paige,  629 ;  Mars- 
ton  V.  Johnson,  13  How.  93,  94. 

c.  Exceptions  served  and  case 

made.  —  Exceptions  must  be  taken  and 
served,  and  a  case  made  for  the  purposes  of 
an  appeal.  For  the  manner  in  which  the  de- 
cision of  referees  should  be  excepted  to  and 
received,  how  a  case  for  that  purpose  should 
be  prepared  and  settled,  and  what  it  should 
contain,  see  the  opinion  of  Comstock,  J.,  in 
Johnson  v.  Whitlock,  13  N.  Y.  (3  Kern.),  346. 

d.  Authority  of  the  court  on  review. . 

The  court  has  no  authority  at  special  term, 
on  motion,  to  review  and  set  aside  the  judg- 
ment ordered  by  the  referee,  as  erroneous. 
Dana  v.  Howe,  13  N.  Y.  (3  Kern.),  308. 

e.  Appeal  only  method  of  review. 

The  only  method  of  reviewing  a  decision  un- 
der the  Code,  after  judgment,  is  by  an  ap- 
peal. Enos  V.  Thomas,  5  How.  364;  S.  G.  1 
Code  R.  N.  S.  67.    No  review  of  a  trial  by 
the  court  or  referees,  either  upon  questions  of 
fact  or  of  law,  can  be  had  until  after  judg- 
ment,   and    then    only    upon    appeal    duly 
brought  in  pursuance  of  the  348th  section  of 
the  Code.    Watson  v.  Scriven,  7  How.  9,  11 
See,  also,  Haight  v.  Prince,  2  Code  R.  95; 
LeggeU  v.  MoU,  3  id.  5 ;  S.  C.  4  How.  325 
2  Sandf.  720;  8  N.  Y.  Leg.  Obs.  236 ;  Nones  v 
Hope  Mutual  Insurance  Co,  3  Code  R.  192 ; 
S.  0.  2  id.  101 ;  5  How.  157 ;  Pepper  v.  Goug- 


ing, 3  Code  R.  29 ;  S.  C.  4  How.  310.  The 
rule  is  the  same,  whether  the  finding  be  on  a 
question  of  law  or  fact.  Cheesbrough  v.  Agate, 
26  Barb.  603;  S.  C.  7  Abb.  32;  ConoUyi 
ConoUy,  16  How.  224.  Questions  of  law  can- 
not be  reviewed  upon  appeal,  unless  a  case 
has  been  made  and  settliMl  by  the  referee, 
containing  the  exceptions  taken  during  the 
trial,  or  when  proper  after  the  trial.  Hunt 
V.  Bloomer,  n  N.  Y.  (3  Kern.),  341;  Johf^ 
son  V.  WhiUock,  id.  344. 

/.  Secondary  evidence— power  of 

referee. — ^A  matter  was  referred,  and  it 
was  attempted  to  be  shown  that  certain  notes 
had  been  lost ;  the  referee  having  been  sat- 
isfied that  there  was  not  sufficient  proof  of 
loss  to  admit  of  secondary  evidence,  the  court, 
pn  appeal,  will  not  say  that  he  erred.  Graham 
V.  Chrgstal,  32  How.  287;  S.  C.  1  Abb.  N. 
S.  121;  AfT'd,  id.  2  Keyes,  21;  37  How.  279. 

g.  Judgment  on  ground  not  ):re* 
sented  by  pleadings.— When  a  judg- 
ment is  entered  upon  the  report  of  a  referee, 
On  a  ground,  not  presented  by  the  pleadings, 
or  taken  on  the  trial,  such  judgment  will  be 
set  aside  and  a  new  trial  granted  on  appeal. 
Commercicd  BatUc  of  Albany  v.  Ten  Eyck, 
50  Barb.  9. 

h.  No  exceptions  taken— no  re- 
view.— The  report  of  a  referee  must  be 
taken  as  correct  where  neither  party  has  ex- 
cepted to  his  findings.  In  such  a  case  they 
cannot  object  to  the  report,  nor  have  it  re- 
viewed on  appeal.  Sutherland  v.  Bose,  47 
Barb.  144. 

i.  Example  of  a  general  excep- 
tion.— An  exception  which  is  taken  *'to 
each  and  every  part"  of  the  report  rendered 
by  ft  referee,  "  both  as  to  its  findings  of  fact 
and  conclusions  of  law,"  is  too  general.  The 
court  of  appeals  will  not  review  any  question 
arising  on  such  an  exception.  Wheeler  v.  BU" 
lings,  38  N.  Y.  (11  Tiff.),  263 ;  NeweU  v.  Doty, 
33  N.  Y.  (6  Tiff.),  83. 


XLIII.  Appeal — ^Proceedings  on. 


a.  Irregularities   of  referee.  — The 

fact  that  tne  referee  received  explanations 
from  the  witnesses  of  one  party,  in  the  ab- 
sence of  the  other,  and  without  Lis  consent, 
is  sufficient  ground  for  setting  aside  his  re- 
port. DorUm  V.  Lewis,  9  How.  1;  Yale  v. 
Gwinits,  4  id.  253 ;  Grab.  Pr.  313,  628. 

b,  What  must  be  done  to  entitle 

to  review. — ^Where  it  is  desired  by  a  party 
that  particular  matters  should  be  passed  upon 
by  a  court  of  review,  aiid  the  report  of  a  referee 
be  set  aside  because  of  their  allowance  or  dis- 
allowance, it  is  not  too  much  to  require  that 
he  shall,  1st.  Bring  the  attention  of  the  ref- 
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eree  specifically  to  them.  2d.  Make  it  mani- 
fest what  disposition  the  referee  has,  in  fact, 
made  of  them  by  obtuning  from  him  a  spe- 
cific report  on  that  subject.  3d.  Except  spe- 
cifically to  the  report  in  those  particulars. 
Honlahan  v.  Sacket^s  Harbor  S  Saratoga 
Bailroad  Co.  24  How.  155,  159.  See,  also, 
Tyler  v.  WiUis,  33  Barb.  327 ;  S.  G.  12  Abb. 
465,  sub  nom.  Tyler  v.  Whitney. 

c.  Examples  in  whioh  the  court  re- 
ftises  to  interfere  with  the  referee's 
disoretion  —  a4Joumments.  —  In   the 

matter  of  adjournments  of  a  cause.  Cooley  T. 
HunUngton,  16  Abb.  384  (n.) 
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Where  he  refased  to  allow  depositions  to 
be  read,  as  to  matters  which  should  haye 
been  proved  bj  the  party  before  BSe  rested. 
Ddafield  y.  De  Orauw,  9  Bosw.  1;  S.  0. 
Aff *d,  3  Keyes,  467 ;  33  How.  617  (n.) 

d.  OuesUon  of  waiver.— All  the  facts 

being  Before  the  referee,  his  finding  on  the 
question  should  be  sustained,  although  the 
question  was  not  distinctly  raised  by  the 
pleadings.  Van  Bmkirk  y.  Stow,  42  Barb.  9. 

e.  Principles  governing  review.— 

The  same  pnnciples  which  goyem  the  review 
of  the  yeniict  of  a  jury  are  applicable  to  the 
review  of  a  judgment  rendered  by  a  referee  or 
a  single  judge.  Adee  v.  Demorest^  54  Barb. 
434. 

/.  Conflict  of  testimony.— Even  on 

material  points,  the  conclusion  of  the  referee 
is  final  as  to  questions  of  fact.  Monell  v. 
MarshaU,  25  How.  425 ;  Porter  v.  BuekmoHy 
38  N.  Y.  (11  Tiff.),  210 ;  S.  0. 6  Trans.  App.  65. 

g.  Improper  admission  of  testi- 
mony.—  Judgment  will  not  be  reversed,, 
because  improper  testimony  has  been  ad- 
mitted in  a  case  where  it  is  plain  to  the  court 
that  such  testimony  has  not  influenced  the 
result.  Lawery  v.  Steward,  3  Bosw.  506;  S. 
0.  Ard,  25  N.  Y.  (11  Smith),  239. 

A.  All  issaes  not  disposed  of.— If  the 

fiicts  found  authorize  his  decision,  a  judg- 
ment will  not  be  reversed  for  the  reason  that 
his  report  does  not  pass  upon  and  dispose  of 
all  the  issues,  where  there  is  nothing  to  war* 
rant  a  finding  of  any  issue  not  passed  on  in 
favor  of  the  appellant.  Alger  v.  Raymond,  7 
Bosw.  418;  S.  G.  Aff'd,  25  How.  593  (n.) 

i.  Proper  exception.— An  exception  on 
the  trial  before  a  referee  must  be  specific  and 
point  out  the  error  complained  of.  Loomis  v. 
Loomis,  51  Barb.  257.  See,  also,  Tyler  v. 
Willis,  33  id.  328;  S.  C.  12  Abb.  465,.  sub 
nom.  Tyler  v.  Whitney ;  IngersoU  v.  Bost- 
wiek,  22  N.  Y.  (8  Smith),  425;  Jones  v.  Os- 
good, 6  N.  Y.  (2  Seld.),  233 ;  CaldweU  v.  Mur- 
phy, 11  N.  Y.  (1  Kern.),  416. 

In  case  of  the  refusal  of  a  referee  to  find  as 
requested,  in  order  to  make  an  exception 
thereto  available,  the  party  who  takes  it  must 
state  and  bring  before  the  referee  the  propo- 
sition of  fact  or  law  which  he  desires  to  have 
him  pass  upon.  Brooks  v.  Van  Every,  3 
Keyes,  27.    ^ 

i.  Exception  abandoned.  —  Excep- 
tions not  noticed  in  counsel's  points,  and  upon 
which  no  argument  is  made,  are  to  be  deemed 
waived.  Sutherland  v.  Bose,  47  Barb.  144, 
150;  Cumings  v.  Morris,  3  Bosw.  560;  S. 

C.  Aff  M,  25  N.  Y.  (11  Smith,  625,  sub  nom. 
Cummings  v.  Moms;  Broum  v.  CoUe,  1  £. 

D.  Smith,  265. 

k.  When  new  trial  granted.— Where 

there  is  ordinarily  fair  evidence  to  support  it, 
the  finding  of  fact  by  a  referee,  like  the  ver- 
dict of  a  jury,  will  not  be  disturbed  on  appeal. 
But  where  the  report  is  clearly  against  the 
body  of  the  evidence,  although  there  may  be 
some  evidence  to  support  it,  it  may  and  will 


in  such  a  case  be  set  aside.  Thompson  t. 
Menck,  22  How.  431,  435 ;  StriUmacher  v. 
Salina  and  Central  Square  Plank  Boad  Co. 
34  id.  74. 

i.  Weight  of  evidence  must  be 

clearly  against  flnHing  of  a  referee,  in 
order  that  the  reversal  of  a  judgment,  founded 
on  his  report,  may  be  warranted.  Mead  v. 
Shepard,  54  Barb.  474 ;  New  York  Car  Oa 
Co.  V.  Richmond,  6  Bosw.  214;  Lewis  v. 
Greider,  49  Barb.  606,  640. 

M.  What  necessary  to  jprevent 
affirmation  of  judgment.  —  The  judg- 
ment will  be  affinhed  unless  the  appellant  is 
able  to  produce  such  a  statement  of  the  facts 
as  will  show,  necessarily,  that  the  law  is  in 
his  favor.  Grant  v.  Morse,-  22  N.  Y.  (8 
Smith),  323  ;  Mfifdey  v.  Insurance  Company 
of  North  America  1  Lans.  20 ;  Bishop  v. 
Main,  17  How.  162.  See  Ward  v.  KaUh 
fleish,  21  How.  283. 

n.  Presumption   of  the  court.— 

Where  there  is  evidence  sufficient  to  sustain 
the  report,  but  the  fact  established  by  such 
evideAoe  is  not  expressly  found  by  the  ref- 
eree in  such  report,  and  the  party  prepar- 
ing the  case  has  not  prepared  any  findings 
upon  such  fact,  justice  requires  that  it  should 
be  presumed,  in  support  of  the  judgment, 
that  the  referee  in  truth  found  the  fact  in  ac- 
cordance with  the  evidence.  Sintiair  v.  Tall- 
madge,  35  Barb.  603.  See  Manley  v.  Insur- 
ance Company  of  North  America,  1  Lans.  20 ; 
Hannay  v.  PeU,  3  £.  D.  Smith,  432 ;  Oriffin 
v.  Marquardt,  17  N.  Y.  (3  Smith),  28. 

0.  Controlling  statement  of  &ot8— 

Where  the  statement  contained  in  the  report 
of  the  facts  found  by  the  referee,  differs  from 
that  inserted  by  him  in  the  case,  on  settling 
it,  under  §§  268,  272  of  the  Code,  the  true 
statement  of  the  facts,  as  actually  found  by 
him,  will  be  deemed  to  be  con  tamed  in  the 
latter  statement;  and  if  his  conclusions  are 
erroneous,  assuming  the  latter  statement  to 
be  correct,  a  new  trial  must  be  granted.  The 
statements  contained  in  the  report  will  not 
be  resorted  to,  to  impute  thereby  a  meaning 
to  the  language  of  the  findings  of  the  fact,  in 
the  case  as  settled,  which  would  not  be  given 
te  it  according  to  its  natural  construction. 
Hartman  v.  Proudfit,  6  Bosw.  191. 

p.  Erroneous  evidence  admitted- 
new  trial.— Where  the  referee  has  admitted 
erroneous  evidence,  which  bears  with  distinct- 
ness and  force  upon  the  question  at  issue,  a 
new  trial  must  be  granted.  This  is  the  rule, 
notwithstanding  there  may  be  sufficient  un- 
objectionable evidence  to  sustain  his  conclu- 
sion, Williams y.  Fitch,  18  N.  Y.  (4  Smith), 
546.  This  case  distinctly  overrules  Kemeys 
V.  Richards,  11  Barb.  314. 

p.  Law  and  &LCt. — Upon  appeal,  the 
general  term  will  review  the  referee's  findings 
of  law,  and  his  findings  of  fact  will  also  be 
reviewed,  whether  expressly  found,  or  im- 
plied from  the  silence  of  his  report  on  the  sub- 
ject. Manley  v.  Insurance  Company  of  North 
America,  1  Lans.  20. 
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XLFV.  Appeal — Date  of  Issue. 


a.  Date  of  issue  on  calendax.— 

When  a  judgment,  founded  upon  the  report  of 
a  referee,  is  appealed  from,  the  date  of  issue 
on  the  general  term  calendar  must  be  the  day 


on  which  the  report  is  filed.  Gould  v.  Chapin^ 
5  How.  358.  See,  also,  Grdhaiii's  Pr.  2d  ed. 
671,  672. 


XLV.  Appeal — Stay  of  Proceedings  on. 


a.  Sta7  does  not  prevent  special 

proceedings. — The  only  proceedings  upon 
which  a  stay  operates,  are  those  in  the  suit. 
Thus,  where  an  appeal  from  a  judgment  in  an 
action  to  try  the  title  to  a  public  office  is  taken, 
this  does  not  prevent  the  party  who,  by  the 
judgment  appealed  from,  was  declared  to  be 
entitled  to  the  office,  from  instituting  special 
proceedings  to  compel  the  deliyery  of  books 
and  papers  to  him.  Welch  v.  Cook,  7  How. 
282.  See,  also,  WUkea  v.  Henrys  4  Sandf. 
Ch.  390.  In  Bulkeley  y.  Ketdtas,  3  Sandf. 
740;  S.  C.  1  Code  R.  N.  S.  119,  it  is  held, 
that  it  is  not  a  proceeding  in  this  court,  which 
is  stayed  by  an  appeal  from  the  judgment  to 
the  court  of  appeals,  where  the  successful 
party  files  with  the  county  clerk  a  transcript 
of  the  docket  of  a  judgment  entered  in  the 
superior  court,  and  dockets  the  same  with 
such  clerk.  The  question  is  ably  considered 
by  Walwobth,  Ch.,  in  Hart  t.  Mayor,  etc. 
of  Albany,  3  Paige,  381. 

&.  Execution  is  not  superseded  by 

stay  of  proceedings.  —  Wben  an  execu- 
has  been  duly  issued,  and  a  levy  made  under 
it,  an  appeal  perfected  so  as  to  stay  proceed- 
ings, under  §  339  of  the  Code,  does  not  op- 
erate to  supersede  the  execution,  but  does 
stay  all  further  proceedings  on  it.  The  old 
practice  relating  to  an  appeal  from  a  decree  in 
chancery,  is  still  followed  in  this  respect.  Cook 
V.  Dickerson,  2  Sandf.  391 ;  Clark y.  Clark*,! 
Paige,  607,  and  Burr  y.  Burr,  10  id.  169,  are 


express  authorities  ip  support  of  this  principle 
An  appeal  will  not  haye  a  retrospective  effect, 
so  that  a  lien  created  by  the  levy  will  be  dis- 
charged, where  the  execution  was  issued 
and  the  levy  made  before  the  appeal  was 
taken.  Matter  of  Berry,  26  Barb.  55 ;  Bath" 
hone  v.  Morris,  9  Abb.  213.  Strieker  v.  Wake- 
ma^,  13  id.  85,  holds  that  in  such  a  case, 
where  the  appeal  is  taken  in  good  faith,  and 
ample  security  is  offered,  the  court  may,  in 
its  discretion,  grant  such  an  order. 

c.  Order  overruling  demurrer,  of 

itself  no  stay.— An  appeal  from  such  an 
order  does  not  of  itself,  operate  as  a  stay  of 
the  proceedings.  Christy  v.  Libby,  3  Abb.  N. 
S.  423;  Hicks  v.  Smith,  4  Abb.  285;  Fetry 
y.  Bank  of  C&niral  New  York,  9  id.  100; 
Crenin  v.  Chadsey,  12  id.  69. 

d.  Mandamus.— Complying  with  all  the 
requirements  of  §  334  of  the  Code,  operates 
to  stay  all  proceedings  upon  the  judgment. 
A  peremptory  mandamus  was  accordingly  set 
aside  for  irregularity,  where  it  had  been  issued 
after  the  perfecting  of  an  appeal  to  the  court 
of  appeals.  People  ex  rel  Thomas  v.  Commis- 
sioners of  Highways  of  Milton,  25  How.  257. 

e.  Supplementary  proceedings.— 

Proceedings  supplementary  to  execution  are 
suspended,  where  an  appeal  is  taken  from  the 
ju<]^^ent,  and  the  necessary  security  given  to 
procure  a  stay.  Cowdrey  y.  Carpenter,  2  Rob. 
601;  S.  C.  17  Abb.  107.  See,  also,  §  348 
and  notes,  page ,  post. 


XL VI.  Appeal  to  Couet  op  Appeals. 


a.  Reversing  question  of  fact— The 

general  disposition  of  the  courts  is  to  sustain 
the  referee  in  his  findings  of  fact.  The  ques- 
tion of  the  court  to  determine  is,  are  they  so 
certain  that  the  referee  was  in  error  upon  the 
facts,  that  they  will  assume  to  reverse  his 
judgment  ?  If  it  appears  clearly  that  he  erred 
in  deciding  the  facts,  the  court  is  bound  to 
**  reverse  his  judement."  Westerlo  v.  De  Witt, 
36  N.  T.  (9  Tiff!),  345;  S.  C.  2  Trans.  App. 
332;  Rev'gS.  C.  35  Barb.  215  (on  the  merits); 
Ball  y.  Loomis,  29  N.  Y.  (2  Tiff.),  412 ;  Peter- 
sen y.  Bawson,  34  N.  Y.  (7  Tiff.),  370.  See 
Borst  V.  Spelman,  4  N.  Y.  (4  Comst.),  284; 
Reaff'd,  Beformed  Protestant  Dutch  Church 
of  Westfield  v.  Brown,  24  How.  76 ;  Marshall 
y.  Smith,  20  N.  Y.  (;6  Smith),  251.  If  there 
is  no  competent  evidence  to  sustain  conclu- 
sions of  fact  arrived  at  by  referee,  or  if  the 
undisputed  evidence  establishes  the  contrary, 
it  then  becomes  a  question  of  law,  and  the 
courts  are  at  liberty  to  examine  it.  Fellows  y. 
Northrup,  39  N.  Y.  (12  Tiff.),  119;  Pratt  y. 
Foote,  9  N.  Y.  (5  Seld.),  463 ;  Farmers^  Bank 


of  Lridgeport  v.  VaO,  21  N.  Y.  (7  Smith), 
48fi ;  Grant  v.  Morse,  22  N.  Y.  (8  Smith), 
323 ;  Viele  v.  Troy  and  Boston  Bailroad  Co. 
20  N.  Y.  (6  Smith),  184  ;  Miller  v.  Schuyler, 
iu.  622. 

b.  Must  be  exceptions  to  warrant 

appeal. — There  is  no  authority  for  review- 
ing on  appeal,  a  decision  to  which  no  excep- 
tion has  oeen  taken.  On  the  contrary,  it  is 
plainly  prohibited.  Brewer  v.  Isish,  12  How. 
481 ;  jffttn^y.  Bloomer,  id.  667;  S.  C.  13  N. 
Y.  (3  Kern.),  341;  MMs  v.  Thursby,  12 
How.  418;  Johnson  v.  Whitlock,  id.  571 ;  S. 
C.  18  N.  Y.  (3  Kern.),  344.  The  exceptions 
should  be  separate  from  the  case.  Wesioott 
V.  Thompson,  16  N.  Y.  (2  Smith),  613; 
MUls  v.  Thursby,  supra.  See,  also,  on  this 
subject.  Moms  v.  Husson,  8  N.  Y.  (4  Seld.), 
204. 

c.  Report  no  substitute  for  case.— 

The  court  of  appeals  will  never  accept  the 
report  of  a  referee,  together  with  all  the  evi- 
dence taken  before  himi  as  a  substitute  for  a 
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case.  Nor  is  it  sufficient  that  the  Judgment 
roll  contains  a  statement  of  the  referee's  con> 
elusions  of  fact  and  law.  Bissel  t.  Hamlin^ 
20  N.  Y.  (6  Smith),  519 ;  S.  G.  13  Abb.  23. 
See,  also,  BisseU  y.  Peane,  21  How.  130, 
134;  Stnith  t.  Grant,  15  N.  T.  (1  Smith), 
590 ;  Ferguson  t.  HamOton,  35  Barb.  427. 

rf.  Hearing,  not  re-trial.  — Where  a 

matter  is  referred  to  a  referee  to  take  an  ac- 
count in  order  that  the  court  may  be  enabled 
to  render  judgment,  a  hearing  on  nis  report  is 
not  a  re-trial,  but  a  review  only  of  the  pro- 
ceedinflfi  before  such  referee.  Griffin  y.  Orans^ 
ton,  5  Bosw.  658. 

e.  Negative  evidence  insuffioient  in 

case  of  frand.^  Where  the  referee,  in  the 
matter  of  an  assignment  for  the  benefit  of  cred- 
itors, reports  as  a  conclusion  of  law  that  the 
assignment  was  a  valid  one,  on  the  ground 
that  no  evidence  had  been  offered  showing 
the  existence  of  individual  debts  which  were 
charged  to  have  been  preferred,  hM,  that 
such  negative  evidence  was  insufficient  to 
overcome  the  presumption  of  fraud,  and  that 
the  report  should  be  set  aside.  Hwrlhert  v. 
Dean,  2  Keyes,  97. 

/.Nonsuit. — It  is  only  in  cases  where 
the  error  is  very  evident,  that  the  court  of  ap- 
peals will  reverse  the  judgment  because  the 
referee  refused  to  nonsuit.  Metcaif  v.  Mat- 
tisons,  32  N.  T.  (5  Tiff.),  464. 


g-  Presomptlon  in  fiivor  of  repprt. 

If  it  cannot  be  made  out  from  the  findings 
whether  the  judgment  is  right  or  wrone,  it 
will  be  presumoi  to  be  correct,  and  will  be 
affirmed.  Biee  r.  laham,  1  Keyes,  47. 

h,  A  case  mnst  be  made.— The  only 

manner  of  reviewing  the  final  conclusion  of  a 
referee,  is  upon  a  case  made  in  the  manner 
prescribed  by  the  Code.  This  is  true,  how 
ever  irregular  the  action  of  the  referee  may 
have  been  in  the  conduct  of  the  trial.  Good- 
year  v.  Bishop,  2  Keyes,  651. 

i.  Simple  question  of  fact  not  open 

for  review. — In  the  court  of  appeals  the 
report  of  a  referee,  so  far  as  it  involves  ques- 
tions of  fact,  is  not  open  for  review.  Cham' 
herkUn  v.  Prior,  2  Keyes,  539,  541. 

j.  When  judgment  cannot  be  dis- 

torbed. — If>  on  a  comparison  of  the  judg- 
ment with  the  facts  found,  it  is  seen  to  be  in 
conformity  with  them,  it  cannot  be  disturbed. 
Famham  v.  Hotckkiss,  2  Keyes,  9.  See 
Cheesetfrough  v.  Taylor,  12  Abb.  227. 

k.  Requisites  for  review.— The  court 

of  appeals  will  not  review  the  decision  of  a 
referee  when  the  facts  are  not  found,  nor  his 
legal  conclusions  stated  and  properly  excepted 
to.  Stratton  v.  ComfiM,  2  Keyes,  55.  See, 
also,  Mosher  v.  Hotchkiss,  id.  589 ;  S.  C.  3  id. 
161.  See  Kirhg  v.  FUgpa^riek,  18  N.  Y.  (4 
Smith),  484. 


XLVII.  What  the  Case  on  Appeal  muwt  Contain. 


a.  Form. — The  nature  of  a  case,  and  the 
the  manner  in  which  it  should  be  made  up,  is 
plainly  set  forth  in  BisseU  v.  Hamlin,  20  N. 
Y.  (6  Smith),  519.  See  Watson  v.  Barker, 
16  Abb.  203. 

6.  Court  will  assume  findings  in 
aooordanoe  with  the  evidence.— The 

court  can  not  go  into  an  examination  to  see 
whether  the  findings  of  the  referee  are  sus- 
tained by  the  testimony,  where  the  evidence 
offered  before  him  is  not  set  forth  in  the  case. 
They  will  assume  that  the  findings  are  true, 
and  in  accordance  with  the  evidence.  Lamb 
v.  Grover,  47  Barb.  319;  Frost  v.  SmUh, 
7  Bosw.  108 ;  Manley  v.  Insurance  Com- 
pany of  North  America,  1  Lans.  20. 

c.  Case  omitting  referee's  findings. 

In  Watson  v.  Barker,  16  Abb.  203,  the  court 


at  general  term  allowed  the  argument  to  be 
suspended,  in  order  that  the  referee's  findings 
mi^t  be  supplied,  where  the  case  submitt^ 
entirely  omitted  then^.  In  Bissel  v.  HamUn, 
20  N.  Y.  (6  Smith),  519 ;  S.  G.  13  Abb.  23; 
Bbgers  v.  Beard,  20  How.  98,  282,  the  court 
of  appeals  dismissed  an  appeal,  for  a  tike  de- 
fect. See,  also,  Warren  y.  Warren,  22^0^. 
142.  See  Matthews  v.  Mayor,  etc.  of  Nets 
York,  14  Abb.  209.  They  should  be  inserted 
separately  from  the  judgment'  roll.  Bissel  v 
Pearse,  21  How.  134.  S^  Ferguson  v.  Ham- 
aton,  35  Barb.  427. 

d.  Svidenoe. — If  the  appellant  desires 
to  review  the  law  from  the  facts  found  by  the 
referee,  the  evidence  must  be  inserted  in  tht 
case.  Ferguson  v.  Hamilton,  35  Barb.  427. 
See  Bissd  v.  Pearse,  21  How.  134. 


XLVIII.  Settlement  of  Case. 


a.  Settling  oase  after  judgment  on 

verdict. — The  entry  of  juogment  on  a  ver- 
dict, whether  it  is  intended  as  security  or  not, 
forms  no  bar  to  a  motion  for  the  settlement  of 
the  case,  and  for  a  new  trial  on  such  case. 
Tucker  v.  WhiU,  27  How.  97 ;  S.  G.  28  id. 
78,  note  by  F.  E.  Cobitwbll,  Esq. ;  La^e  v. 
Bailey,  1  Abb.  N.  S.  407;  S.  C.  45  Barb. 
119,  sub  nom.  Lane  v.  HuddUston,  30  How. 
76. 

6.  Judgment  entered  absolutely.— 

A  case  and  exceptions  cannot  be  annexed  to 


the  judgment  roll  for  the  purpose  of  review* 
after  judgment  has  been  entered  absolutely) 
except  by  special  order.  Anderson  v.  Dickie^ 
26  How.  199 ;  S.  G.  17  Abb.  83 ;  1  Rob.  700. 
See,  also,  Lynde  v.  Cowenhoven,  4  How  327  ; 
Church  V.  Rhodes,  6  id.  281 ;  Benouil  v.  Har- 
ris, 2  Sandf.  641;  S.  G.  1  Gode  R.  125 ;  2  id. 
71. 

e.  Three  referees— one  absent.— A 

reference  was  had  before  three  referees,  from 
whose  judgment  an  appeal  was  taken.  One 
of  the  three  referees  was  absent  when  the 
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case  was  settled,  and  he  had  no  notice  of 
such  settlement :  hM,  that  the  case  must  be 
sent  back  for  re-settlement.  Fidden  y.  Lor 
hens,  14  Abb.  48. 

d.  Rule  in  settlemsnt  of  case.— Upon 

the  settlement  of  a  case,  a  party  cannot  have 
inserted  in  it  a  statement  that  all  the  evidence 
given  upon  the  trial  is  contained  in  it,  unless 
the  object  is,  that  a  new  trial  may  be  moved 
for  on  the  ground  of  a  misdirection,  which 
was  not  the  subject  of  an  exception.  Mctgnus 
T.  Trischet,  2  Abb.  N.  S.  175. 

e.  Mandamus   proper  remedy  to 
oompel  settlement  of  case.— A  referee 

may  be  cotnpelled  by  mandamus  to  settle  a 
case  a  d  exceptions,  and  to  settle  it  correctly. 


But  before  the  writ  will  be  issaed  to  compel 
the  settlement  in  a  particular  way,  it  must  be 
made  to  appear  that  it  will  then  be  according 
to  the  facts.  Peoph  t.  Baker,  35  Barb.  105, 
109;  S.  0.  14  Abb.  19,  sub  nom.  People 
el  rel.  Adams  r.  Baker ;  Delavan  t.  Board' 
man,  5  Wend.  132,  and  note;  Sikes  ▼.  Ban- 
som,  6  Johns.  279.  The  writ  will  be  absolu* 
tely  defective  if  it  demands  too  much.  Semble, 
^^vit  the  writ  may  be  amended  after  return 
aud  demurrer.  People  v.  B<Mker,  35  Barb.  105, 
109 ;  S.  0. 14  Abb.  19. 

/.  Supreme  court  rules.— See,  as  to 

the  making,  serving,  and  settling  cases,  etc 
new  Roles  41,  42,  &,  44  and  45,  post. 


CHAPTER  VI. 


276. 
277. 

278. 

279. 


JManner  of  entering  judgment. 

SvCTiOK  274.    Judgment  may  be  for  or  against  any  of  the  parties. 
275.    The  relief  to  be  awarded  to  the  plamtiflT. 

Rate  of  damages,  where  damages  are  recoTerable. 

Judgment  in  actions  for  recovery  of  personal  property. 

Judgment  upon  issue  of  law  or  of  fact  to  be  upon  direction  of  single  judge, 

or  on  report  of  referees,  subject  to  review  at  general  term. 
Clerk  to  keep  a  judgment  book. 

280.  Judgment  to  be  entered  into  judgment  book. 

281.  Ju<^ment  roll. 

282.  Judgment,  in  what  cases  and  how  to  be  docketed. 

<J  274.  [230.]  (Am'd  1849, 1852, 1862.)  Judgment  may  be  for  or  •  gainst 
O'ly  ^f  the  parties. 

Judgment  may  be  given  for  or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  defendants,  and  it  may  determine 
the  ultimate  rights  of  the  parties  on  each  side,  as  between  themselves,  and 
it  may  grant  to  the  defendant  any  afSrmative  relief  to  which  be  may  be 
entitled.  In  an  action  against  several  defendants,  the  court  may,  in  its  dis- 
cretion, render  judgment  against  one  or  more  of  them,  leaving  the  action  to 
proceed  against  the  others,  whenever  a  several  judgment  may  be  proper. 

The  court  may  also  dismiss  the  complaint  with  costs,  in  favor  of  one  or 
more  defendants,  in  case  of  unreasonable  neglect  on  the  part  of  the  plaintiff 
to  serve  the  summons  on  other  defendants,  or  to  proceed  in  the  cause 
against  the  defendant  or  defendants  served. 

In  an  action  brought  by  or  against  a  married  woman,  judgment  may  be 
given  against  her  as  well  for  costs  as  for  damages,  or  both  for  such  costs 
and  for  such  damages,  in  the  same  manner  as  against  other  persons,  to  be 
levied  and  collected  of  her  separate  estate  and  not  otherwise.  And  in  any 
proceeding  to  enforce  such  judgment,  the  supreme  court  shall  have  jurisdic- 
tion, though  the  amount  be  less  than  one  hundred  dollars. 

I.  Judgment  For  and  Against  Various  Parties. 


a.  General. — Where  there  cannot  be  a 
joint  Judgment  for  damages  against  aU  the 


defendants,  separate  judgments  ma^  be  pro- 
nounced.    The  power  to  do  bo  is  in  exprew 
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terms  given  bj  the  Code  (§§  118,  274),  and  is 
constantly  exercised  by  the  courts  even  in  ac- 
tions at  Uw.  GiUilan  t.  NorUm^  6  Rob.  546 ; 
S.  0.  33  Hov.  373,  sub  nom.  Gillian  v.  Nor- 
ton.  And  where  a  court  of  equity  has  ac- 
quired jurisdiction  of  the  subject-matter  of  the 
action,  it  may  make  complete  reparation  to 
the  parties.  lb. 

A  joint  action  was  brought  against  defend- 
ants who  owned  lands  in  severalty,  and  a  sev- 
eral judgment  was  rendered  against  them  for 
their  respective  proportions  of  rent,  where  it 
appeared  that  an  apportionment  of  such  rent 
was  necessary.  Van  Benaselaer  v.  Layman^ 
39  How.  9. 

Where  equities  arise  between  defendants  by 
reason,  of  relief  granted  in  the  action  to  the 
plaintiff,  as  against  one  or  more  of  them,  pos- 
sibly such  relief  may  be  given  in  some  peculiar 
cases  to  defendants  against  each  other,  in  order 
to  do  complete  justice.  Stephens  v.  Hall,  2 
Rob.  674,  676.  but  whenever  such  relief  is 
asked,  statements  in  the  nature  of  pleadings 
should  be  framed  between  the  parties,  id.; 
Decker  v.  Jwlsm,  16  N.  Y.  (2  Smith),  439, 
450. 

This  section  should  be  read  in  connection  with 
section  118,  ante,  p.  133.  Both  of  these  pro- 
visions are  taken  from  the  practice  in  chancery, 
and  have  done  no  more  than  adopt  that  prac- 
tice. WeUs  V.  Smith,  7  Abb.  261 ;  Mechanics* 
and  Traders^  Savings  Institute  v.  Boberts,  1 
i'l.  381;  Tracy  v.  New  York  Steam  Faucet 
Manufacturing  Co.  1  £.  D.  Smith,  349 ;  Nor- 
bury  V.  Seeley,  4  How.  73 ;  S.  G.  2  Code  R.  47. 

It  was  only  upon  the  hearing,  when  the 
pleadings  had  all  been  sifted  and  settled,  and 
the  testimony  all  produced,  that  the  court  of 
chancery  would  determine  the  ultimate  rights 
of  the  parties  between  themselves.  *The  whole 
case  must  have  been  before  it,  all  the  parties 
heard,  and  the  defendant  sought  to  be  decreed 
against  must  have  contested  the  point  or  been 
apprised  that  it  was  a  subject  of  litigation  be- 
tween his  co-defendant  and  himself.  Wells  v. 
Smith,  7  Abb.  261.  It  is,  therefore,  not  in 
every  case  where  parties  are  properly  made 
defendants  that  a  judgment  between  them- 
selves may  be  had.  id.  In  rendering  judg- 
ment under  the  clause  of  section  274  of  the 
Code,  which  gives  authority  to  determine  the 
rights  between  the  plaintira  or  defendants  as 
between  themselves,  the  provision  therein 
shall  be  confined  to  parties  actually  litigating 
before  the  court.  Norbury  v.  Seeley,  4  How. 
72 ;  S.  C.  2  Code  R.  47. 

6.  Joint  and  several  contracts.— 

Prior  to  the  Code,  it  was  well  settled  at  com- 
mon law  that  in  an  action  against  several  de- 
fendants on  an  alleged  joint  contract,  no  re- 
covery could  be  had  against  any  of  them 
unless  a  joint  contract  made  by  all  of  them 
was  established.  The  Code  has  changed  this 
rule;  and  when  one  of  the  defendants  has 
been  shown  to  be  liable  on  a  contract  and  two 
of  them  not  liable,  the  thing  to  be  done  on 
the  trial  is  to  dismiss  the  complaint  as  to 
ihe  two  and  render  judgment  as  to  the  one. 
Fielden  v.  Lahens,  6  Abb.  N.  S.  341 ;  S.  C. 


3  Trans.  App.  218  ;  33  How.  620  (n.) ;  S.  C. 
below,  9  Bosw.  436 ;  14  Abb.  48 ;  also,  15 
id.  177,  sub  nom.  Lahens  v.  Fielden ;  Mc- 
intosh V.  Ensign,  28  N.  Y.  (1  Tiff.),  169 ; 
Niles  V.  BattershaU,  27  How.  381;  S.  C.  18 
Abb.  161 ;  2  Rob.  146  ;  26  How.  93 ;  Zmk  v. 
Attenburg,  18  How.  108 ;  overruling ^\42er(oii 
V.  Taylor,  6  How.  259 ;  Witherhedd  v.  AUen, 
28  Barb.  666;  ClaHtn  v.  Butterly,  2  Abb. 
446 ;  S.  C.  5  Duer,  327  ;  McKeneie  v.  FarreO^ 

4  Bosw.  193;  Sluyter  v.  Smith,  2  id.  673. 
See,  also,  Boiusieel  v.  VanderbUt,  21  Barb. 
26.  And  this  is  the  rule  even  as  to  actions 
commenced  before  the  Code.  Fielden  y.  Lo- 
hens,  supra. 

This  section  should  also  be  construed  in  con- 
nection with  section  136,  ante,  176.  BrumskUl 
V.  James,  11  N.  Y.  (1  Kern.),  294 ;  Parker  y. 
Jackson,  16  Barb.  33 ;  Harrington  v.  Higham, 
15  id.  525 ;  Merrifield  v.  Cooley,  4  How.  272. 

In  an  action  against  several  defendants  to 
recover  damages  for  the  breach  of  a  contract, 
hdd,  that  the  plaintiff  must  recover  against 
all  of  the  defendants,  or  not  at  all,  unless  in 
one  of  the  excepted  cases  provided  by  statute, 
that  is,  where  the  defenoants  hold  different 
relations  to  the  plaintiff,  and  where  a  *'  several 
judgment  would  be  proper."  Merrifidd  v. 
CwSey,  supra. 

The  Code  does  not  permit  a  separate  judg- 
ment to  be  entered  against  one  of  two  or  more 
defendants  proved  to  be  joint  contractors,  and 
therefore  jomtly  liable,  even  though  that  de- 
fendant be  the  only  one  served  or  who  appears. 
NQes  Y.  Battershaa,  27  How.  381 ;  S.  C.  18 
Abb.  161 ;  2  Rob.  146 ;  and,  also,  26  How. 
93 ;  Sager  v.  Nichols,  1  Daly,  1 ;  Fowler  v. 
Kennedy,  2  Abb.  347. 

Where  there  are  joint  defendants,  any  judge- 
ment in  favor  of  either  party  alone  is  irregu- 
ular  until  the  other  is  out  of  the  action  as  a 
defendant,  and  the  issues  acainst  him  are  dis- 
posed of.  Until  then,  such  defendant  has  a 
right  to  appear  at  every  trial  of  the  issues. 
Brown  v.  Bichardsm,  4  Rob.  603.  Where 
one  of  two  defendants  has  been  compelled  by 
the  plaintiff  to  pay  a  judgment  recovered  by 
him  against  both,  ana  the  other  defendant, 
after  a  reversal  of  such  iudgment,  upon  hi^ 
several  appeal,  seeks  to  obtain  the  benefit  of 
payment  by  a  supplemental  answer,  held,  that 
this  defendant  has  no  right  to  avail  himself 
of  the  enforced  payment  of  the  judgment,  un- 
less the  one  who  paid  it  has  done  something 
to  ^ve  him  that  right  and  waive  restitution, 
id.  If  the  defendant  in  an  action  ex  contractu, 
fails  properly  to  plead  the  non-joinder  of 
parties  jointly  liable,  he  will  not  be  allowed  to 
set  up  such  non-joinder  afterwards.  In  such 
case,  if  the  plaintiff  establishes  a  cause  of  ac- 
tion, he  will  be  entitled  to  judgment  even 
though  there  are  others  jointly  liable  who 
are  not  sued.  Fowler  v.  Kennedy,  2  Abb. 
347,  351. 

c.  Partners. — In  an  action  against  two 
or  more  defendants  upon  a  contract  made  by 
or  in  behalf  of  a  firm  or  association,  if  one  of 
the  defendants  makes  default  and  the  others 
appear  and  deny  their  liability,  it  is  sufficienty 
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on  the  trial,  for  the  plaintiff  to  prove  that  the 
contract  was  made  by  the  firm  or  association, 
[f  one  of  the  defendants  makes  default,  and 
the  others  appear  and  deny  their  liability,  it  is 
sufficient,  on  the  trial,  for  the  plaintiff  to  prove 
that  the  contract  was  made  by  the  firm  or  as- 
sociation, and  that  the  defendants  who  appear 
are  members  thereof,  and  that  it  is  not  neces- 
sary to  establish  that  the  defaulting  defend- 
ant is  also  a  member.  Pruyn  v.  Black,  21 
N.  Y.  (7  Smith),  300.  Downina  v.  Mann,  9 
How.  204;  S.  C.  3  £.  D.  Smith,  36.  And 
this  is  the  case,  even  if  the  remaining  partner 
has  not  been  served  with  summons;  the 
plaintiff  may  have  judgment  against  all  the 
defendant  partners.  Pruyn  v.  Black,  supra. 
Unless  the  defendants  set  up  and  prove  the 
Joint  liability  of  the  member  not  summoned. 

In  an  action  to  recover  money  lost  in  gam- 
ing (under  1  R.  S.  662,  §§  9,  14\  ag^jnst 
partners,  hdd,  that  a  judgment  might  Im  ren- 
dered against  one,  wheUier  both  had  been 
served  with  process  or  not.  Betts  v.  HiUmom^ 
lo  Abb.  184. 

In  an  action  on  a  promissory  note  against 
several  defendants  as  partners,  one  of  the  de- 
fendants answered  and  proved,  that  though 
he  was  a  member  of  the  firm  when  the  note 
was  executed,  yet  the  note  was  given  in  re- 
newal of  a  note  of  a  former  firm  of  which  he 
was  not  a  member,  and  the  name  of  the  firm 
was  signed  to  it  without  his  authority.  He 
was  discharged,  and  a  verdict  passed  in  his 
favor,  but  against  all  the  other  defendants,  and 
upon  appeal  to  the  general  term,  held  correct. 
Parker,  v.  Jackson,  16  Barb.  33.  So,  in  gen- 
eral, if  some  of  the  defendants  are  not  liable, 
the  plaintiff  should  be  nonsuited  as  to  those, 
and  judgment  entered  against  those  who  are 
liable.  Ficlden  v.  Lahens,  6  Abb.  N.  S.  341; 
S.  C.  3  Trans  App.  218 ;  33  How.  620  (n.); 
Aff 'g  S.  G.  9  Bosw.  430.    See  note  h,  supra^ 

d.  Joint  debtors.— A  judgment  against 
one  of  several  joint  debtors,  though  nothing 
is  obtained  upon  it,  is  a  bar  to  any  future  ac- 
tion either  against  all  the  debtors  or  against 
any  one  of  them.  Benson  v.  Paine,  9  Abb. 
28 ;  S.  G.  17  How.  408.  This  is  so  for  the 
following  reasons:  1.  The  action  cannot 
after waitls  be  maintained  against  any  member 
less  than  the  whole,  for,  as  the  obligation  is 
joint,  an  answer  setting  up  the  non-joinder  of 
any  of  the  parties  to  the  contract  will  abate 
the  action.  2.  It  cannot  be  maintained 
against  all,  for  a  judgment  having  previously 
been  recovered  against  one,  he  cannot,  so  long 
as  it  stands,  be  again  charged  in  judgment  for 
the  same  debt;  and,  3.  The  former  action 
having  been  brought  against  only  one,  and  no 
objection  having  been  taken  by  plea  in  abate- 
ment, the  plaintiff  was  deemed  to  have 
treated  the  debt,  and  the  court  to  have  given 
judgment  on  it,  as  the  obligation  only  of  the 
party  sued.  Tb. 

e.  Bond. — ^In  an  action  upon  a  joint  and 
several  bond  executed  by  the  defendants  to 
the  people  under  the  excise  law,  held,  th%t 


whenever  a  plaintiff  establishes  a  cause  of 
action  against  one  or  more  of  the  defendants, 
in  an  action  for  a  tort,  or  upon  contract,  and 
it  appears  in  the  latter  case  that  the  other  de- 
fendants were  not  joint  contractors  or  jointly 
liable,  he  is  entitled  to  a  judgment  against 
those  against  whom  he  establishes  his  cause 
of  action.  People  v.  Cram,  8  How.  151. 

/.  "Wrongs. — Where  a  several  judgment 
can  be  rendered  against  the  guilty,  and  the 
others  acquitted  in  an  action  for  wrongs  com 
mitted,  an  objection  that  the  defendants  were 
improperly  joined  will  not  avail.  Montfort  v. 
Hughes,  3  £.  D.  Smith,  591.  Nor,  in  an  ac- 
tion for  the  recovery  of  personal  property  un- 
lawfully detained,  is  it  ground  for  a  non- 
suit, as  to  all  the  defendants,  that  no  joint 
taking  was  proved,  but  only  a  taking  by  one. 
Woodbum  v.  Chamberlin,  17  Barb.  446. 
And  the  court  has  power  to  adjudge  a  return 
of  the  goods  in  favor  of  such  of  the  defend- 
ants as  should  appear  to  be  entitled  to  a  re- 
turn, and  to  refuse  it  as  to  such  of  them  as 
were  not.  lb. 

In  an  action  against  husband  and  wife  for 
an  assault  and  battery  perpetrated  by  the 
wife  alone,  it  is  competent  to  convict  the  hus- 
band and  acquit  the  wife,  if  she  is  exempt 
fW>m  liability  by  reason  of  the  coercion  of  her 
husband.  Waaener  v.  BiU,  19  Barb.  321. 
One  of  several  defendants  sued  for  a  tort  is 
entitled  to  a  verdict  before  the  case  of  his  co- 
defendants  is  submitted  to  the  jury,  if  the 
testimonv  be  such,  that  if  he  were  sued  alone 
he  would  be  entitled  to  a  nonsuit,  and  this  is 
a  matter  of  right  and  not  of  discretion.  Dom- 
inick  V.  Backer,  3  Barb.  17;  approving  Me- 
MarHn  v.  Taylor,  2  id.  356. 

ff.  Sure^. — ^Where  one  of  several  defend- 
ants, as  surety,  applied,  after  the  plaintiff  had 
obtained  judgment  against  all  the  defendants 
without  answer,  to  have  execution  against 
the  principals,  in  case  he  had  the  debt  to  pay, 
held,  that  it  was  not  proper  to  determine  the 
rights  of  the  defendants  between  themselves 
upon  mere  motion,  and  especially  without 
notice.  Norhury  v.  SeeUy,  4  How.  73 ;  S.  0. 
2  Gode  R.  47. 

A.  StOOkholders. — ^Where  a  stockholder, 
whose  certificate  of  stocks  had  been  stolen 
from  him,  and  had  been  transferred  to  one 
Smith,  who  had  obtained  another  certificate 
from  the  company  on  the  surrender  of  the  one 
purloined,  commenced  an  action  against  the 
stock  company  and  said  Smith  to  compel  the 
company  to  replace  him  on  its  books  as  a 
stockholder,  to  issue  a  fresh  certificate,  and 
to  pay  him  the  dividends,  and  to  compel 
Smith  to  surrender  his  certificate ;  also  seek- 
ing an  injunction  to  restrain  him  from  receiv- 
ing the  dividends,  an4  from  further  prose- 
cuting an  action  which  he  had  commenced  in 
the  same  court  against  the  company:  held, 
that  all  the  relief  might  be  granted  excepting 
that  praying  for  injunction  restraining  Smith 
from  further  prosecuting  an  action  against  the 
company ;  such  a  determination  of  the  rights 
of  the  defendants  between  themselves  waa  not 
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contemplated  by  this  cl&nse  of  section  274. 
Wdls  V.  SnUth,  7  Abb.  261. 

*.  Assignment. — Where  there  were  no 
pleadings,  but  a  complaint  in  a  creditor's  ac- 
tion, demanding  that  an  assignment  made  hj 
one  of  the  defendants  to  another  be  set  aside, 
and  nothing  to  show  whether  judgment  had 
been  obtained  by  the  plaintiff  against  the  defend- 
ants, or  any  of  them,  by  default;  or  whether  any 
issues  had  been  formed  between  them,  of  law 
or  fact,  or  any  disposition  made  of  such 
issues :  held,  that  there  was  no  ground  for  a 
judgment  by  one  defendant  agamst  another 
on  a  simple  referee's  report  finding  a  certain 
sum  due  to  the  former  from  the  latter.  Stephens 
▼.  Hall,  2  Rob.  674. 

i.  Specific  pexformance.— In  an  action 

to  compef  specific  performance  of  a  contract 
for  the  sale  of  land,  the  court  cannot  adjudge 
that  the  yendor  should  procure  releases  from 
parties  oyer  whom  he  has  no  control.  Jerome 
v.  Scudder,  2  Rob.  169.  The  judgment  in 
such  a  case  should  direct  a  reference,  to  ascer- 
tain whether  the  defendant  could  giye  a  good 
title,  the  amount  of  any  incumbrance  which 
is  a  lien  on  the  premises,  and  can  be  paid  off, 
etc. ;  it  should  also  haye  proyided  for  the  dis- 
charge, by  such  referee,  of  the  incumbrances 
which  could  be  so  paid  off,  and  the  execution 
within  a  short  time  by  the  defendant  to  the 
plaintiff  of  a  good  and  sufficient  conyeyance 
of  the  premises  in  fee  simple,  id.  See,  also, 
note  to  section  275,  poet 

k.  Breach  of  covenant.— Where  an 

action  is  brought  by  the  landlord  against  the 
lessees  and  their  tenants  holding  under  them, 
for  a  breach  of  the  lessee's  coyenant,  in  per- 
mitting the  premises  to  be  used  for  a  purpose 
considered  extra  hazardous,  and  to  restrain 
the  continuance  of  the  same,  there  is  bat  one 
cause  of  action,  and  all  the  defendants  are 
necessary  parties,  although  the  sub-tenants 
were  actiye  agents  in  making  the  breach ;  but 
there  is  no  difficulty  in  pronouncing  separate 
judgments  against  the  defendant  lessees  and 
defendant  sub-lessees  under  this  section.  6^ 
lian  V.  Norton,  33  How.  373,  377 ;  S.  C.  6 
Rob.  546,  sub  nom.  GiUilan  y.  Norton.  See 
Van  Bensselaer  y.  Layman,  39  How.  9. 

I'  De&tult. — In  an  action  where  two  de- 
fendants were  sued  on  a  joint  liability,  and 
one  answered  and  the  other  made  default, 
and  on  the  trial  judgment  was  entered  against 
both  defendants,  held,  that  the  plaintiff  was 
regular,  and  that  the  Code  does  not  require,  in 
such  case,  an  affidayit  of  no  answer  haying 
been  receiyed  from  the  defendant  who  made 
default ;  also,  that  where  such  joint  liability 
exists,  the  defendant  who  makes  default  is 


liable  with  the  other  defendant  for  the  costs 
of  the  defense  interposed  by  the  latter.  CatUn 
y.  BiUinge,  13  How.  511 ;  S.  C.  4  Abb.  248, 
sub  nom.  CatUn  y.  Latson. 

m.  Promissory  notes.— Where,  in  an 
action  on  a  promissory  note,  made  and  signed 
by  a  firm,  it  appeared  in  eyidoice  that  the 
defendants  were,  at  the  time  the  note  was 
made,  husband  and  wife,  held,  that  idthou^ 
the  wife  was  not  liable  on  the  note,  yet  the 
action  could  be  sustained  and  judgment  enter- 
ed against  the  one  liable — ^the  husband.  Brum- 
skUl  y.  James,  11  N.  Y.  (1  Kern.),  294 ;  also» 
Marquat  y.  Marquat,  12  id.  (2  Kern.),  336. 
In  an  action  on  a  promissory  note  against 
seyen  defendants,  two  of  them  denied  all  facts 
in  the  complaint,  and  at  the  trial  the  plaintiff 
moyed  to  strike  out  the  names  of  these  two 
defendants  from  the  complaint  and  to  dismiss 
the  action  as  to  them,  and  his  motion  was 
granted,  with  the  direction  that  he  pay  one 
bill  of  costs  to  these  two  defendants :  hdd,  on 
appeal  from  this  direction  to  pay  costs,  that 
such  an  order  was  admissible,  and  that  the 

Slaintiff  had  no  substantial  ground  of  appeal. 
forks  y.  Bard,  1  Abb.  63. 

n.  After  recovery. — Where  the  relief 
sought  in  an  action  was  the  setting  aside  of  an 
assignment  between  the  defendants  as  fraud- 
ulent, and  judgment  was  entered  to  the  effect 
that,  such  assignment  being  yoid,  the  assignee 
should  deliyer  oyer  to  a  receiyer  enough  of  the 
assigned  assets  to  satisfy  the  plaintiff's  claim ; 
and  it  appearing  by  a  referee's  report  (also 
ordered  at  the  time  of  jud^ent^  that  such 
assets  were  more  than  sufficient,  the  plaintiff 
now  moyed  for  an  order  or  an  addition  to 
the  judgment,  requiring  the  assignee  to  pay 
such  amount  to  the  plaintiff,  in  order  ^  to 
enable  the  latter  to  sue  upon  it  in  another 
state,  held,  that  although  the  court  retains 
enough  control  of  an  action  after  judgment  to 
regulate  its  enforcement,  yet  it  has  no  power 
to  modify  and  add  to  it  or  make  another  judg 
ment,  as  the  order  here  moyed  for  would  be, 
and  the  motion  must  be  denied.  Prentiss  y. 
Maehado,  2  Rob.  660. 

In  an  action  on  a  money  demand,  the  case 
haying  been  referred,  and  the  report  of  the 
referee  haying  been  confirmed,  giving  a  certain 
amount  to  the  plaintiff,  the  defendant  was  en- 
titled to  costs.  Held,  that  these  costs  were 
offsets,  and  should  be  deducted  from  the 
amount  due  the  plaintiff  on  the  demand  in 
suit,  and  that  the  judgment  should  be  for  the 
difference.  Johnson  y.  FarreU,  10  Abb.  384. 
There  should  not  be  two  iudgments,  one  for 
plaintiff  for  his  demand,  ana  one  for  defendant, 
for  his  costs.  lb. 


n.   JUC&HENT.FOB  DEFENDANT — AfFIKMATIVB   RbLIBF. 


a.  GtoneraL — ^The  court  may,  in  giying 
jr.dgment,  grant  to  the  defendant  any  affirm- 
at.ve  relief  to  which  he  may  be  entitled  ;  and 
when  the  trial  is  without  a  jury,  doubtless 
the  court  may  render  the  same  relief.  Cythe 
T.  La  FofUain,  51  Barb.  186,  195.    But,  if 


a  defendant  only  asks  that  the  complaint  be 
dismissed,  it  is  too  late  to  ask  other  relief,  on 
appeal.  Garvey  v.  J  arms,  54  Barb.  179. 
When  a  defendant  claims  affirmative  relief,  the 
duty  of  bringing  the  cause  to  trial  deyolyea 
upon  him,  unless  the  plaintiff  himself  brings 
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it  on  bj  notice.  Jtoy t.  Th&mpson,  8  Hbir.  2ft8. 
Otherwise,  only  a  dismissal  of  the  oomplaint 
can  be  had.  id.  In  an  action  for  the  recovery 
of  personal  property,  held,  that  the  defendant, 
after  issue  joined,  could  not  move  for  a  dis- 
missal of  the  complaint  and  at  the  same  time 
for  judgment  for  a  return  of  the  property. 
If  he  wishes  jadgment,  he  must  notice  the 
case  for  trial.  WUson  v.  Wheeler,  6  How. 
49;  S.  G.  1  Code  R.  N.  S.  402;  PoUerr. 
Davisoh,  8  Abb.  43. 

b.  Pleadings. — The  rights  of  action  on  a 
defense  or  counterclaim  must  be  stated,  in  an 
answer  under  this  section,  as  much  as  was  re- 
quired by  the  former  system  of  pleading,  in 
order  that  the  defendant  may  avail  himself  of 
the  relief  here  granted.  Judgment  cannot  be 
given  to  the  defendant  for  a  cause  of  action 
not  set  up  by  way  of  defense  or  counterclaim. 
Oarvey  v.  Jarvis,  54  Barb.  179 ;  Wriaht  v. 
Delafidd,  25  N.  Y.  (11  Smith),  266.  Where 
the  plaintiff  commenced  suit  to  stay  proceed- 
ings at  law  in  actions  upon  several  promissory 
notes,  and,  upon  the  defendant  successfully  de- 
fending on  a  pure  defense,  the  court,  besides 
dismissing  the  complaint,  also  gave  judgment 
for  specif  performance  by  the  plaintiff,  held, 
that  as  the  answer  was  a  pure  drfense,  the 
court  below  properly  dismissed  the  compUint, 
but  improperly  rendered  other  iudgment  on  the 
pleadings  in  tne  case.  id.  Where  it  appeared 
m  evidence  that  the  defendant  was  entitled  to 
specific  performance  of  a  contract  by  the 
plaintiff,  heid,  that  judgment  to  that  effect 
might  properly  be  given  in  favor  of  the  de- 
fendant, although  the  defense  set  up  did  not 
claim  affirmative  relief.  Cythe  v.  La  Fontain, 
51  Barb.  186.  Where  an  action  was  brought 
to  annul  an  executory  contract  for  a  lease,  on 
the  ground  of  fraud,  and  the  defendant  set  up 
a  counterclaim  for  rent,  held,  that  the  cause 
of  Action  being  unsustained,  the  defendant 
might  have  judgment  for  his  rent.  Mayor,  etc. 
of  New  York  v.  Wood,  4  Abb.  N.  S.  332. 

In  an  action  of  e|ectment  to  recover  the 
possession  of  premises,  on   de&ult   in    the 


second  pa3rment  of  the'^orchase  money,  the 
defense  was,  that  the  time  of  payment  had 
been -extended  by  parol  contract,  that  the  de- 
fendant had  tendered  payment  before  the 
commencement  of  the  suit,  and  that  he  had 
brought  the  money  into  court  for  the  plaint- 
iff if  he  would  accept  it,  additional  facts 
sppeared  on  the  trial,  hdd,  that,  as  upon 
the  fiusts  of  the  case  as  disclosed  on  the  trial, 
the  defendant  was  entitled  to  judgment  of 
specific  performance  by  the  plaintiff,  the  judge 
^ould  have  given  such  affirmative  relief.. 
Cythe  V.  La  Foniain,  51  Barb.  186. 

c.  Against  co-defendant.— This  sec- 
tion allows  afi^mative  relief  to  the  defendant ; 
but  that  relief  is  as  against  the  plaintiff,  and 
not  as  against  a  co-defendant.  Mechanics*  and 
Traders*  Savings  InsHtuiion  v.  Boberts,  1 
Abb.  381.  And  see  Norhury  v.  Seeley,  2 
Code  R.  47 ;  S.  G.  4  How.  73 ;  Woodworth  v. 
BUlows,  1  CodeR.  129;  S.  C.  4  How.  24 ; 
sub  nom.  Woodward  v.  Bellows,  and  note  I, 
subd.  a.  See  foraier  practice.  Elliot  v.  PeU, 
1  Paige,  263. 

d.  Divoroe  suit. — ^In  an  action  against 
the  husband  for  a  limited  divoroe  on  the  ground 
of  cruel  and  inhuman  treatment,  the  facts  al- 
leged in  the  complaint  were  disproved,  and  the 
answer,  setting  up  the  general  oad  conduct  of 
the  plaintiff,  was  substantiated  ;  and  the  judge 
said,  "  As  the  evidence  shows  that  the  defend- 
ant is  entitled  to  a  judgment  of  divorce  a 
mensa  et  thoro,  no  reason  exists  why  it  should 
not  be  granted  in  the  present  action.*'  McNor 
mara  v.  McNamara,  9  Abb.  18 ;  S.  C.  2  Hilt. 
547.  In  this  case  the  defendant  demanded 
judgment  of  divorce  in  his  answer. 

e.  Award. — In  actions  on  awards,  a  de- 
fendant may  put  in  an  answer  alleging  facts 
adequate  to  vacate  the  award,  and  demand  an 
affirmative  judgment  to  that  effect.  In  this 
respect,  they  are  like  other  actions  under  the 
Code ;  the  defendant  is  not  driven  to  a  cross 
action  for  that  purpose.  KnoioUon  v.  Middes, 
29  Barb.  465.    See  2  Daly,  430. 


III.  Several  Defendants,  —  Action  to  Pbogeed  After  Judomrnt 

Against  One. 


a.  Several  judgment.  —  An  action 

against  two  defendants  upon  a  contract  as 
joint,  cannot  be  made  an  action  upon  it  as  sev- 
eral, unless  one  of  the  defendants  is  stricken 
from  the  record  as  a  party,  or  has  a  defense 

Esrsonal  to  himself.  Brown  v.  Richardson,  4t 
ob.  603.    In  this  case  the  contract  was  joint 
and  several. 

A  plaintiff  may  recover  against  one  of  sev- 
eral defendants  on  a  several  contract,  notwith- 
standing he  has  alleged  in  his  complaint  that  it 
is  joint.  Niles  v.  BattershaU,  27  How.  381 ; 
6.  0.  18  Abb.  161 ;  2  Rob.  146;  S.  0.  below, 
te  Hon .  93 ;  Marquat  v.  Marquat,  12  N.  Y. 
(2  Kern  ),.  342;  Brumskill  v.  James,  11*  N. 
Y.  (1  Kern.),  294;  Parker  v.  Jackson,  16 
Barb.  33;  Claftin  v.  Butterly,  5  Duer,  327; 
fi.  0.  2  Abb.  446;  and  note  b,  subd.  I, 
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Whenever  a  several  action  might  have  been 
brought,  a  several  judgment  may  he  entered. 
Harrington  v.  Higham,  15  Barb.  525 ;  Cran- 
daU  V.  Beach,  7  How.  271;  MerHfiM  v. 
Cooley,  4  How.  272. 

b.  Aotion  to  prooeed.— A  judgment  be- 
ing a  final  determination  of  the  rights  of  the 
parties,  there  can  be  but  one  judgment,  unless 
the  court  should  think  it  proper  to  render 
judgment  against  one  or  more  defendants  and 
allow  the  action  to  proceed  against  the  oUiers. 
Bacon  v.  Comstoek,  11  How.  197.  But  in 
order  to  do  this,  the  plaintiff  must  apply  to 
the  court,  even  in  case  of  a  default  of  one  of 
the  defendants.  lb. 

Where  there  are  several  defendants,  and  the 
court,  as  it  is  authorized  to  do  by  the  274th 
action  of  the  Code,  renders  judgment  against 
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one  and  tllows  the  action  to  prooeed  against 
others,  the  plamtiff  maj  be  entitled  to  sererat 
bUls  of  costs.  BueU  T.  ^oy,  13  How.  31 ; 
Ford  V.  David,  1  Bosw.  570 ;  WUherh&td  t. 
AUen,  28  Barb.  661,  666;  S.  0.  ReVd,  33 
How.  620  rn.) 

Where  the  defendants  were  sued  as  jomt 
debtors,  one  of  them  failed  to  appear  and  an- 
swer ;  the  other  put  in  a  defense  denying  that 
the  plaintiff  was  entitled  to  a  judgment  <m  the 
joint  demand ;  and  it  was  said  that  this  de- 
fense prevented  the  plaintiff  from  taking  an^ 
judgment  against  either  of  the  debtors  until 
it  should  be  disposed  of  hj  a  trial.  CatUn  v. 
BUUngs,  13  How.  511 ;  S.  0. 4  Abb.  248,  sub 
nom.  C(Mn  y.  Laiton. 

c.  Foreolosure. — ^Where  the  object  of 
the  action  is  a  foreclosure  and  sale  of  mort- 
gaged premises,  and  the  reooyery  of  any  defi- 
ciency from  those  who  are  personally  liable, 
the  amount  of  the  personal  liability  can- 
not be  definitely  ascertained  until  after  a 
sale  of  the  promises  under  a  decree,  and  it 


would  not  be  proper  to  render  a  contingent 
personal  judgment  acainst  the  defendimtSy 
who  are  personally  liM>le,  on  their  fiuling  to 
appear  until  the  finaliudgment  of  foreclosure 
and  sale.  Section  274  of  the  Code  is  not 
applicable  to  the  case.  Cobb  y.  Thamton,  8 
How.  66. 

d.  Death. — ^Where,  on  the  trial  of  an  ac- 
tion at  law,  one  of  seyeral  defendants  haying 
died,  the  plaintiff  was  put  to  his  choice  to 
proceed  against  the  sunriying  defendant,  or 
against  the  representatiyes  of  the  deceased 
defendant,  and  he  elected  to  prooeed  against 
the  latter,  and  the  court  thereupon  dismissed 
the  complaint  against  the  former,  allowing  the 
action  to  proceed  against  the  representatiyes, 
keldt  that  the  sunriying  defendant,  thus  put 
out  of  the  action,  was  entitled  to  judsment  for 
his  costs  against  the  plaintiff  while  die  issues 
with  the  other  defendants  were  still  pending 
and  undecided.  Oardner  y.  Walker,  2^  How. 
405. 


lY.   DiSiaBflAL  OF  COMFLAIMT — ^NsGUBOT  TO  PbOOSEI>. 


a.  Neglect  to  serve.— The  court  may 
dismiss  the  complaint  with  costs,  in  fayor  of 
one  or  more  of  the  defendants,  in  case  of  an 
unreasonable  neglect  to  serye  the  summons  on 
other  defendants.  §  274.  In  ordinary  cases, 
the  settled  practice  allows  twenty  days  for 
senrice  of  copy  complaint  after  demand.  Luce 
y.  Trempert,  9  How.  212;  Baker  y.  CurtisSy 
7  id.  478 ;  Colviny.  Bragdm,  5  id.  124;  S.  G. 
3  Code  R.  188.  Where  the  action  is  com- 
menced by  seryice  of  summons  alone,  and  the 
plaintiff  n^lects  to  senre  a  copy  of  the  com- 
plaint within  twenty  days  after  demand,  it  is 
proper  for  the  defendant  to  moye  for  dismissal 
of  the  complaint.  The  motion  is  founded  on 
§  274  of  the  Code.  Baker  y.  Curtise,  supra; 
Skinner  y.  Noyes,  7  Rob.  228,  232.  After 
notice  of  such  a  motion  is  seryed,  and.  a  copy 
of  the  complaint  subsequently  seryed  on  de- 
fendant, the  latter  is  not  bound  to  return  it 
immediately,  or  be  deemed  to  haye  waiyed  the 
right  to  make  his  motion,  id.  MandeviUe-'f, 
Winne,  6  How.  461 ;  Wirts  y.  Norton,  25 
Wend.  699.  But  papers  that  are  disregaided 
on  account  of  defects  in  them,  should  be  im- 
mediately returned,  or  notice  giyen  to  the 
opposite  party  that  they  will  be  disregarded, 
else  a  waiyer  of  defects  will  be  presumed. 
Kniekerbacker y.  IxmckSy  3  How. 64 ;  Cortland 
County  Mutuallneuranee  Co.  y.  Lathrop,2  id, 
146 ;  Wriaht  y.  Forbes,  1  id.  240 ;  Plainer  y. 
Johnson,  3  Hill,  476.  Where  defendant's  at* 
tomey  seryed  notice  of  retainer,  and  demand 
of  copy  complaint  on  the  plaintiff  at  two  sey- 
eral times  (for  seyeral  defendants),  held,  that 
on  proof  of  seryice  of  the  first  notice  and  de- 
mand, the  defendant  was  entitled  to  moye  for  a 
diRmissal  of  the  complaint  at  the  end  of  twen- 
ty days  after  such  first  notice,  and  without 
waiting:  for  the  expiration  of  twenty  days 
from  the  second  notice  and  demand.  Xuce  y. 
JVempert,  9  How.  212. 


b.  Who  may  move.— ^In  actions  whoie 
the  defendant  is  not  held  to  bail,  seyeral  per- 
sons may  be  named  in  the  summons,  and  the 
plaintiff  may  deliyer  a  complaint  against  only 
the  one  upon  whom  process  is  seryed,  omit- 
ting the  names  of  the  other  defendants  men- 
tioned in  the  summons.  Travis  y.  Tobias,  7 
How.  90.  And,  in  an  action  against  non-resi- 
dents, in  which  an  attachment  was  issued, 
and  one  of  the  defendants  was  seryed  per- 
sonally in  this  State,  it  was  said  the  defend- 
ant (bus  seryed  has  no  right  to  moye  for  a 
dismissal  of  the  complaint  imder  this  section. 
It  is  for  those  defencuuits  not  seryed,  to  make 
the  motion  on  the  ^und  stated  in  §  274.  id. 
It  does  not  lie  with  the  defendant  seryed, 
and  who  is  seyerally  liable  to  the  extent  of 
all  the  damages  claimed  in  an  action  without 
the  right  of  contribution  fVom  the  other  de- 
fendants>  to  object  that  the  summons  has  not 
been  senred  upon  them.  MeKensie  v.  Haekr 
sUnf,  2  £.  D.  Smith,  75.  And  see  Bobinson 
y.  Frost,  14  Barb;  536.  But  when  the  de- 
fendants are  jointly  liable,  Uie  rule  is  differ- 
ent; the  defendants  seryed  may  moye  for 
dismissal  on  these  grounds.  Kimherly  y.  Par- 
ker, 34  How.  275, 280. 

One  of  seyeral  defendants,  who  has  not 
been  senred  with  a  summons  or  complaint, 
cannot  yoluntarily  appear  and  moye  to  dis- 
miss the  complaint  under  §  274,  where  his 
rights  are  not  affected.  Tnwy  y.  Reynolds,  7 
How.  327.  But  if  the  defendant  not  senred 
has  some  right  to  protect,  rendering  his  ap- 
pearance  in  the  action  necessary,  he  may 
come  in  for  that  purpose,  id.  Georgia  Lum- 
ber Co.  v.  Bissell,  9  Paige,  226;  Waffie  t. 
Vanderheyden,  8  id.  45. 

•c.  Motion  —  where  made.— Where  a 

summons  is  senred,  stating  that  the  complaint 
will  be  filed  in  the  clerk's  office  of  a  certain 
county,  a  motion  fbr  judgment  in  iayor  of  the 
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defendtnt,  Hmt  not  serring  copy  of  tibo  com- 
plaint, mast  be  made  in  that  district  or  in  an- 
other district  in  a  county  adjoining  the  one 
in  which  it  is  stated  that  the  complaint, 
will  be  filed.  Johman  t.  Bryan,  5  How.  355 ; 
S.  G.  1  Ck)de  R.  N.  S.  46,  sub  nom.  Johnston 
T.  Bryan, 

d.  Neglect  to  proceed— who  may 

move. — ^A  motion  for  judgment,  as  in  case  of 
nonsuit,  cannot  be  made  by  a  single  defendant, 
under  section  274  of  the  Code,  as  that  section 
provides  only  for  those  cases  where  there  are 
several  defendants  and  the  plaintiff  has  un- 
reatiouably  neglected  to  serve  the  summons 
on  some  one  of  them,  or  to  proceed  in  the 
cause  against  the  defendant  or  defendants 
who  may  have  been  served.  Kimherly  Vi  Par- 
ker y  34  How.  275 ;  Unger  v.  Foriy-second 
itreet,  etc.  Bailroad  Co,  6  Rob.  545  ;  S.  C.  4 
id.  682 ;  .iO  How.  443.  A  motion  to  dismiss, 
under  the  27  th  rule  of  the  court,  can  only  be 
made  after  t89t$e  of  fact  joined,  id.  If  a 
plaintiff  fail  to  prosecute  ms  action,  against 
several  defendants  withjdiligence,  one  of  such 
defendants  may,  in  a  proper  case,  and  upon 
motion  for  that  purpose,  have  the  action  dis- 
missed as  against  him,  leaving  it  to  stand  as 
against  the  other  defendants.  Ward  v.  Dewey, 
12  How.  193.  One  of  several  defendants  may 
make  the  motion  to  dismiss  for  neglect  to 

Sroceed.  id.  Bishop  v.  Morgan,  1  Code  R. 
r.  S.  340;  Hoyt  v.  Loomis,  1  Code  R.  128. 
In  this  respect,  the  rule  as  under  the  former 
practice.  SaUers  v.  Pmyn,  15  Abb.  224. 
Where,  after  service  of  summons  and  com- 
T  aint,  the  defendant  stays  the  plaintiff's  pro- 
ceedings until  the  costs  of  a  former  suit  are 
paid,  the  defendant  cannot  move,  under  section 
274,  to  dismiss  the  complaint  where  the  costs 
have  not  been  paid  and  the  stay  is  still  in  fbrce. 
Unger  v.  Fwrty-second  street,  etc.  Railroad 
Co.  30  IIow.  ^;  S.  C.  6  Rob.  545;  4  id. 
682.  But  see  Champlin  v.  Petrie,  4  Wend. 
209.  A  defendant,  to  move  a  dismissal  of  the 
complaint,  is  not  bound  to  notice  the  cause  for 
trial,  but  may  make  the  motion  at  special 
term.  MiUer  v.  Etna,  18  Abb.  244;  CorheU 
V.  Clafiin,  17  id.  4I§;  Bowles  v.  Van  Home, 
11  id.  84;  S.  C.  19  How.  346,  sub  nom. 
Bowles  V.  Yan  Home;  Roy  v.  Thompson,  1 
Duer,  636  ;  S.  C.  8  How.  253.  (The  case 
of  Moelier  v.  Bailey,  14  How.  359,  holding 
to  the  contrarv,  was  decided  after  the  repeu 
of  the  27th  rule  of  1849.)  But  if  the  de- 
fendant places  the  cause  on  the  calendar, 
he  thereby  waives  his  right  to  move  at  a 
Sftecial  term  to  dismiss  the  complaint,  espe- 
cially if  he  neglects  to  move  at  circuit.  Miller 
V.  Ring,  supra;  McCarthy  v.  Hancock,  6 
How.  28 ;  S.  C.  1  Code  R.  N.  S.  188,  sub 
nom.  MeCarty  v.  Hancock.  In  Corhett  v. 
Clafiin,  17  Abb.  418,  it  was  decided,  that  al- 
though the  defendants  had  had  the  cause 
reserved  on  a  former  calendar,  yet  it  was  not 
their  duty  to  keep  it  there ;  and  when  the 
plaintiffs  allowed  the  cause  to  go  off  the  cal- 
endar, the  defendants  might  move  to  have  tlie 
complaint  dismissed  for  neglect  to  prosecute. 
Under  this  section,  the  defwdaat  S9ry«d  may. 


I  without  either  demanding  a  copy  of  the  com- 
plaint, or  requiring  the  complaint  to  be  filed, 
move  the  court  to  dismiss,  on  the  ground  of 
unreasonable  neglect  to  prosecute  the  action. 
Skinner  v.  Noyes,  7  Rob.  228,  232.  It  seems 
that,  as  either  party  may  notice  and  bring  on 
the  trial,  where  both  parties  notice  the  cause, 
neither  can  charge  delay  or  defiiult  upon  the 
other  for  not  bringing  on  the  hearing. 
Thompson  v.  Krider,  8  How.  248. 

In  an  action  to  recover  the  possession  of 
personal  property  wrongfully  detained,  in 
which  issue  has  l)een  joined,  the  remedy  of 
the  defendant  since  the  Code,  is  to  notice  the 
cause  for  trial  and  then  take  such  judgment 
as  the  case  may  require.  Schroeder  v.  Koh- 
lenback,  6  Abb.  66;  Wilson  v.  Wheeler,  6 
How.  49;  S.  C.  1  Code  R.  N.  S.  402. 
And  see  Poltz  v.  Curtis,  9  Wend.  497.  In 
Schroeder  v.  Kohlenbcick,  supra,  it  was  said 
that  a  motion,  at  special  term,  for  dismissal 
of  complaint  in  such  an  action  was  altogether 
improper;  but  in  Wilson  v.  Wheeler,  supra, 
it  was  thought  that  such  a  motion  might  be 
entertained  at  special  term,  but  that  the  bet- 
ter wa^  would  be  for  the  defendant  to  notice 
for  trial  and  bring  the  cause  on,  as  in  the 
former  case  only  judemeut  for  the  dismissal 
of  the  complaint  could  be  had,  and  not  for  the 
return  of  the  property.  It  was  thought  fur- 
ther in  this  case,  that  if  the  motion  for  dis- 
missal had  been  for  not  serving  the  complaint, 
the  judgment  of  dismissal  would  carry  with 
it  a  return  of  the  property. 

/.  Ghroiinds. — Delays  caused  by  firequent 
promises  of  the  defendant  to  settle,  are  not 
good  grounds  for  dismissing  the  complaint  for 
want  of  prosecution.  Doyle  v.  G'Farrdl,  5  Rob. 
640.  A  defendant  may,  in  all  cases,  move 
for  a  dismissal  of  the  complaint  where  the 
plaintiff  neglects  to  bring  the  cause  to  trial 
according  to  the  course  of  practice  of  the 
court.  The  affidavit,  however,  upon  which 
the  motion  is  founded,  must  show  that  the 
cause  was  at  issue  in  time  to  have  been  no- 
ticed, and  that  at  the  term  for  which  it 
ought  to  have  been  noticed  younger  issues  had 
been  tried.  Roy  v.  Thompson,  8  How.  253. 

On  a  motion  by  defendant  to  dismiss  the 
complaint  for  reason  that  the  plaintiff  did  not 
bring  the  caus^  to  trial  at  a  previous  circuit, 
held,  that  the  defendant  was  not  guilty  of 
laches  in  moving,  where  but  one  general  term 
had  intervened  and  no  special  term  had  been 
held  before  that  general  term  at  which  the 
defendant  could  have  noticed  the  motion. 
Hawley  v.  Seymour,  8  How.  96.  Where  the 
defendant  has  been  offered  his  costs,  he  can- 
not successfully  move  for  a  dismissal  on  the 
ground  of  neglect  to  proceed,  id.  Where  the 
court,  viewing  the  plaintiff's  conduct  in  a  fa- 
vorable light,  thought  the  neglect  to  proceed 
had  not  been  unreasonable,  he  was  allowed  to 
try  the  cause,  provided  he  would  pay  the  de- 
fendant's costs  up  to  that  time.  Bowles  v. 
Van  Home,  19  How.  346;  S.  C.  11  Abb.  84. 

g-  Deatll. — Where  one  of  several  defend- 
I  ants  died,  pending  the  reference  of  an  action 
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whioh  8VTif«d  to  his  repreflenUtiTet,  iad 
the  Burriying  defendant,  who  had  appeared 
and  aDSwered,  moved  the  court  for  a  dismis- 
Ml  of  the  complaint  as  to  himself,  the  plaintiff 
having  neglected  to  proceed  and  bring  in  the 
heirs  or  devisees  of  the  decedent  defendant, 
either  by  motion  or  by  supplemental  com- 
plaint, the  court  directed  an  order  that  the 
oomi^int  be  dismissed  as  to  the  moving  de- 
fendant with  costs,  unless  the  plaintiff,  within 
sixty  days  from  the  service  of  the  order,  ob- 
tain leave  and  file  a  supplemental  complaint 
and  issue  a  summons  thereon  against  the  per- 
sons representing  the  interest  of  the  deceased 
defendant.  Chapman  v.  Fostery  15  How. 
241.  On  a  motion  for  an  order  dismissing 
the  complaint  for  want  of  prosecution,  the 
answer  was,  that  the  plaintiff  was  dead  and 
had  no  personal  representative  in  this  State, 
but  the  attorney  on  the  record  hoped  to  get 
one  appointed :  held,  that  the  misfortune  ought 
not  to  fall  on  the  defendant,  and  that  the  order 
of  dismissal  should  be  granted. 

h.  'M'iflrtAlliy^^o^ifl^  —  The .  dismissal  of 
a  complaint  on  motion  at  special  term,  for 
want  of  prosecution,  is  a  judgment  in  the  ac- 
tion in  ihvor  of  the  defendant.  Tittgpa%tgh  v. 
IHck,  8  How.  33.  And  see  Bobbin$  v.  WeUt, 
26  id.  15;  S.  0. 18  Abb.  191;  1  Rob.  666. 


In  Holmes  t.  Shemm,  6  How.  218;  8.  C 
lOodsB.  N.S   380,  it  is  said  that  the  dia- 
missal  of  the  complaint  is  equivalent  to  a 
indgment  of  nonsuit.  JBTarnsoii  v.  Wood,  2 
Doer,  50. 

Where  li  new  trial  is  granted  on  application 
of  the  defendant,  the  order  must  be  served  on 
the  plaintiff,  or  his  attorney,  before  the  de 
fendant  cai^  be  allowed  to  move  successfully 
for  a  dismissal  of  the  oomplaint  for  neglect  to 
prosecute.  The  rule  is  o&erwise,  if  &e  new 
trial  is  granted  at  the  instance  of  the  plaintiff. 
Bobb  V.  JeweU,  6  How.  276. 

In  a  case  where  the  cause  is  not  at  issue  as 
to  all  the  defendants,  and  the  plaintiff  does 
not  proceed  as  to  those  who  have  answered, 
the  better  practice  is  for  the  defondaats  served 
to  move  at  chambers  to  dismiss  the  complamt 
as  to  them.  Morrii  v.  Crawford^  16  Abb. 
124 ;  Ward  v.  Dewey,  12  How.  193.  Where, 
by  agreement  of  counsel,  the  trial  was  set 
down  for  a  later  day  on  the  circuit,  and  the 
court  adjourned  sine  die  before  that  day  had 
been  reached,  hdd,Jhskt  this  agreement  was 
a  waiver  by  defendant  of  any  right  of  dismis- 
sal on  account  of  plaintiff's  neglect  to  proceed 
previously.  FuUer  v.  8weei,  9  How.  74. 


V.  Mabbibd  Wombn. 


a.  Judgment  ai^ainst  estate.— The 

amendment  of  1862  extended  the  provisions 
of  Laws  of  1853,  relative  to  contracts  of  a 
wife  before  marriage,  to  all  her  liabilities,  but 
left  the  liability  of  a  married  woman  alone  to 
be  tried  in  the  action,  and  postponed  the 
mode  of  satisfying  the  amount  recovered  un- 
til excution,  and  the  judgment,  although 
nominally  in  peraonamy  did  not  cease  to  be  a 
judgment  in  rem;  it  was  only  to  be  enforced 
against  a  particular  kind  of  property.  Bald- 
win V.  Klmmd,  16  Abb.  353;  S.  G.  1  Rob. 
109.  In  all  cases  of  a  judgment  against  a 
married  woman,  it  should  be  expressly  stated 
therein  that  the  amount  is  "  to  be  leried  or 
collected  out  of  her  separate  estate,  and  not 


oihenoiae**  as  in  judgments  formerly  rendered 
against  executors  and  administrators.  lb. 

h.  The  execution,  it  is  said,  should  fol- 
low the  judp;ment  in  terms,  id.  But  this  is 
not  imperative,  according  to  Thompmm  v. 
Sargent,  15  Abb.  452.  And  see  §  287  and 
note.  See  Laws  of  1853,  ch.  576,  §  1 ;  Laws 
of  1862,  ch.  460,  §  12. 

e.  Bei>arate  estate.— Unless  a  married 
woman  carries  on  a  trade  or  business  on  her 
own  account,  or  has  a  separate  estate,  no  ac- 
tion can  be  maintained  against  her  for  goods 
purchased  by  her.  SdkmiU  v.  CoHa,  3  Abb. 
N.S.  188;  S.0.2  Daly,  251. 


k  275.  [231.]  The  relief  to  be  aioarded  to  the  plaintiff 
The  relief  granted  to  the  plaintiff,  if  there  be  no  answer,  cannot  exceed 
that  which  he  shall  have  demanded  in  his  complaint ;  but  in  any  other  case, 
the  court  may  grant  him  any  relief  consistent  with  the  case  made  by  the 
complaint  and  embraced  within  the  issue. 


a.  General.— A  demurrer  is  not  an  answer 
within  §  275  of  the  Code.  Kdly  v.  Douming, 
42  N.  Y.  (3  Hand),  71.  This  section  relieves 
a  plaintiff  from  any  technical  objection  that 
he  has  not  prayed  for  the  precise  relief  to 
which  he  may  seem  entitled  on  the  trial ;  but 
the  relief  to  be  granted  must  still  be  consistent 
with  the  case  made  by  the  complaint.  Bradley 
v.  Aldrich,  40  N.  Y.  (1  Hand),  504.  But  this 
section  was  not  intended  to  violate  sections 
253  and  20G,  and  enable  a  plaintiff  to  compel  a 


trial  by  the  court,  by  merely  allc^n^  some 
ground  for  equitable  relief,  and,  failing  m  that, 
have  a  trial  of  issues  in  an  action  for  fraud  and 
an  assessment  of  damages  therefor  without  a 
Jury.  id.  This  section  will  not  warrant  the 
court  in  disappointing  the  expectation  and 
claims  of  the  parties,  in  trying  the  action  and 
deciding  it,  so  far  as  it  is  equitable  in  its  na- 
ture, by  denying  the  plaintiff's  claim,  and  then 
selecting  from  the  facts  found,  some  which 
may  constitute  a  cause  of  action  for  damagss 
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which  the  plAintiir  has  not  alleged,  and  then 
ordering  an  assessment  by  a  referee  and  a 
pudgment  for  such  damages  when  assessed. 
id.  The  court  distinguish  this  case  from  Bar- 
low T.  8eaU,  24  N.  T.  (10  Smith),  40;  and 
QreoMn  ▼.  KetdtaSy  17  N.  Y.  (3  Smith),  491. 
Since  the  constitution  of  1846  and  the  Code 
have  vested  equity  in  the  supreme  court,  and 
since  Uw  and  equity  are  now  administered  by 
the  same  tribunal,  there  should  be  no  further 
turning  of  a  party  out  of  court,  who  shows  a 
good  cause  of  action ;  relief  is  now  granted 
accordmg  to  the  right  of  action.  Weatherhy  v. 
Wood,  29  How.  404. 

6.  "Without  answar. — On  default  of  the 

defendant,  the  plaintiff  may  apply  for  judg- 
ment ;  but  he  cannot  take  judgment  for  any- 
thing more  than  he  demands  in  his  complaint. 
Hurd  V.  Leaceniworihy  1  Code  R.  N.  S.  278. 
It  is  not  suflScient  that  the  plaintiff  states  fiMSts 
sufficient  to  entitle  him  to  the  relief;  he  must 
.ask  for  it.  Simonaon  v.  BMey  20  How.  484; 
S.  C.  12  Abb.  331.  Where  the  prayer  in  the 
complaint  was  for  the  usual  judgment  in  a 
suit  of  foreclosure  and  sale,  and  for  general  re- 
lief, there  being  no  specific  prayer  for  judgment 
for  the  deficiency,  if  there  should  be  any,  heldy 
that  the  defendant  could  not  be  adjudged  to 
pay  what  the  mortgaged  premises  failed  to 
satisfy  of  the  mortgage,  id.  And  it  seems 
that  such  a  judgment  would  be  void  or  void- 
able for  want  of  authority  in  the  court  to  ren- 
der it,  and  an  objection  to  it  is  not  cut  off  by 
the  statute  after  a  year,  but  may  be  heard  at 
any  time.  lb. 

>  Where  the  prayer  for  relief  is,  that  certain 
notes  amounting  to  9$>000  may  be  ordered  to 
be  delivered  up,  and  that  the  plaintiff  may  re- 
cover 92,000  with  interest  thereon,  held,  that 
a  judgment  for  97,000  and  interest  (the  notes 
being  payable  in  six,  twelve  and  eighteen 
months  without  interest)  exceeded  the  relief 
demanded  in  the  complaint,  and  must  be  re- 
versed. Hurd  v.  Leavenworth,  1  Code  R.  N. 
S.  278. 

In  an  action  against  several  defendants  to 
obtain  a  partition  of  certain  premises,  none  of 
the  defendants  having  answered,  and  the  action 
having  been  referred,  judgment  was  rendered 
on  the  referee's  report  for  partition  and  against 
one  of  the  defendants  for  rent,  held,  that  as 
the  plaintiff's  complaint  did  not  ask  for  an  ac- 
counting as  to  rents,  he  could  not  have  audi 
additional  relief  in  this  action.  BuUwinker  v. 
B^ier,  12  Abb.  311. 

c.  With  answer. — The  provision  in  this 
section  that,  where  the  complunt  is  answered* 
the  court  may  grant  the  plamtiff  any  relief 
consistent  with  the  case  n^ade  by  the  com- 
plaint and  embraced  in  the  issues,  is  no  more 
than  the  former  equity  doctrine,  where  the 
complaint  oontained  a  general  prayer  for  re- 
lief. Boardman  v.  Dawdson,  t  Abb.  N.  S. 
439.  The  plaintiff  may  be  allowed  any  judg- 
ment to  which,  upon  the  allegations  and 
proof,  he  is  entitled  either  at  law  or  in  equity. 
Armitage  v.  Puher,  37  N.  Y.  (10  TiSJ),  494 ; 
S.  0. 5  Traos.  App.  186 ;  Jones  v.  BuUer,  20 


How.  189 ;  S.  0.  30  Barb.  641 ;  New  York 
Ice  Co,  V.  Northwestern  Inmrana  Co.  23  N. 
Y.  (9  Smith),  357 ;  S.  C.  12  Abb.  414,  and 
21  How.  296 ;  Rev's  S.  G.  20  id.  424;  SeeY. 
Partridge,  2  Duer,  463. 

If  the  case  which  the  plaintiff  states  entitles 
him  to  any  remedy,  either  legal  or  equitable, 
his  complaint  is  not  to  be  dismissed  because 
he  has  prayed  for  a  judgment  to  which  he  is 
not  entitled.  Emery  v.  Peaee,  20  N.  Y.  (6 
Smith),  62.  (But  the  cases  do  not  seem  to 
be  harmonious  in  regard  to  the  application  of 
these  principles.)  The  court  is  not  empow- 
ered by  this  section  to  grant  to  the  plaintiff 
any  relief  to  which  his  proof  on  the  trial  may 
seem  to  entitle  him,  but  only  such  as  is  con- 
sistent with  the  case  as  made  by  the  com- 
plaint, and  embraced  within  the  issues.  Cow^ 
enhoven  v.  City  of  Brooklyn,  38  Barb.  9. 

In  Von  BeckY.  Village  of  Eondout,  15  Abb. 
48,  the  court,  Hogbboom,  J.,  said :  *'  The  com- 
plaint is  obviously  framed  for  merely  equitable 
relief-— the  action  is  of  that  charactef^— dam- 
ages as  such,  are  not  sought  to  be  recovered, 
and  it  would  be  subversive  of  all  form  and  dis- 
tinctions in  pleading  to  treat  this  as  a  common 
law  action  to  recover  damages  for  a  trespass." 

In  the  above  case,  the  defendants  having 
levied  on  the  plaintiff's  horses  and  carriages, 
the  latter  brought  an  action  to  enjoin  the  for- 
mer from  selling  them,  or  in  any  way  inter- 
fering with  the  owner's  use  ana  enjoyment 
thereof.  In  Stevenson  v.  Buxton,  15  Abb.  352, 
355,  356;  Rev'g  S.  0.  8  Abb.  414,  the  court. 
Clerks,  J.,  said :  "  It  appears  to  me,  in 
order  to  entitle  a  party  to  legal  redress,  or  to 
equitable  relief,  he  must  ask  it  in  his  com- 
plaint. No  such  redress,  however,  is  demand- 
ed ;  the  plaintiff  rests  solely  on  his  hope  of 
specific  relief,  and  it  being  evidently  impossi- 
ble to  grant  him  this,  his  complaint  must  be 
dismissed."  When  the  claim  of  the  plaint- 
ifis  to  recover  payment  in  consideration  of  a 
conveyance,  was  based  entirely  upon  the  valid- 
ity of  the  acts  of  the  grantees  as  directors  of 
a  company,  and  the  company  repudiated  the 
acts  of  such  directors,  on  a  suggestion  that 
the  company  be  compelled  to  restore  the 
grant,  it  was  said :  ''  The  plaintifb  have  not 
asked  any  such  judgment  in  their  complaint." 
Coleman  v.  Second  Avenue  BaUroad  Co,  38 
N.  Y.  (11  Tiff.),  201 ;  S.  C.  6  Trans.  App. 
146 ;  Aff'g  S.  C.  48  Barb.  371.  Where  the 
plaintiff,  in  his  complaint,  claims  specific 
relief,  purely  equitable,  against  the  defend- 
ants, and  makes  no  demand  for  money  or 
damages,  and  the  facts  show  that  the  relation 
of  debtor  and  creditor  exists  between  the 
plaintiff  and  defendant,  and  that  the  latter  are 
alone  responsible  to  the  plaintiff  in  an  action 
for  a  money  demand,  the  plaintiff  wiU  not  be 
allowed  to  change  this  remedy  by  obtainii^ 
an  order  that  the  issue  be  tried  by  a  jury  as  a 
money  demand — ^the  complaint  must  be  dis- 
missed. Craig  v.  Hyde,  24  How.  313.  Where 
a  party  claims  Uie  benefit  of  a  trust  convey- 
ance, treating  it  as  valid  in  his  complaint,  and 
nowhere  seeking  to  impeach  it,  he  is  not 
entitled  to  any  relief  on  the  ground  that  it  is 
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void  pr  fraudulent,  or  intended  to  defraud. 
Borne  Exchange  Bank  ▼.  Eames,  1  Kevesy 
588;  Ontai-io  Bank  y.  i2oof,  3  Paige,  478. 
The  rule  is  absolute  that  a  party  must  recover 
in  chancery  according  to  the  case  made  hj 
his  bill,  or  not  at  all,  secundum  allegata,  as 
well  as  probata.  Bailey  t.  Byder,  10  N.  Y. 
(6  Seld.),  363.  Where  the  cause  of  action 
stated  in  the  complaint,  fails  on  any  ground, 
the  plaintiff  is  not  entitled  to  recover  on  facts 
that  may  come  out  on  the  trial  constituting 
another  cause  of  action  not  embraced  in  the 
complaint.  Saltera  v.  (renin,  7  Abb.  197 ;  8. 
C.  sub  nom.  Saltue  y.  Genin,  3  Bosw.  250. 
And  see  Bednumd  t.  Dana,  id.  615. 

d.  BelaHon  of  relief  to  complaint. 

Where  the  facts  alleged  and  proved  entitle  the 

Elaintiff  to  equitable  relief,  and  no  question 
as  arisen  in  regard  to  the  mode  of  trial,  a 
referee,  to  whom  the  trial  Of  an  action, 
whether  l^al  or  equitable,  may  be  referred, 
is  bound  in  obedience  to  section  275,  to  grant 
the  plaintiff  any  relief,  legal  or  equitable,  to 
whicn,  upon  the  allegations  and  proofs,  he  is 
entitled.  AmUtage  v.  Puk>er,  37  N.  Y.  (10 
Tiff.),  494;  S.  G.  5  Trans.  App.  186.  The 
object  of  the  new  system  of  pleading  was  to 
enable  the  court  to  giye  judgment  according 
to  the  facts  stated  and  proved,  without  refer- 
ence to  the  form  used  or  to  the  legal  conclu- 
sions of  the  pleader.  Wright  v.  Hooker,  10 
N.  Y.  (Q  Seld.),  51.  Where  the  person  who 
drew  the  complaint,  evidently  contemplated 
that  the  defendant  was  liable  on  the  instru- 
ment, sued  in  one  capacity,  and  the  facts 
showed  him  to  be  liable  in  another  capacity 
on  the  same  instrument,  the  plaintiff  recov- 
ered, lb. 

Under  the  Code,  no  trouble  arises  as  re- 
gards the  form  of  the  action,  whether  it  be 
on  the  case  or  on  contract.  If  the  facts 
stated  in  the  complaint  give  a  right  of  action, 
the  plaintiffs  can  recover  on  that  complaint. 
Scott  V.  Pilkington,  15  Abb.  280.  The  com- 
plaint is  not  to  be  dismissed  because  it  de- 
mands more  than  the  court  is  authorized  to 
grant.  Wood  v.  Brown,  34  N.  Y.  (7  Tiff.), 
337,  341.  Nor  need  the  complaint  oe  artis- 
tically drawn,  if  the  facts  stated  show  that  it 
is  a  case  for  an  accounting.  Such  remedy 
may  be  obtained  by  a  prayer  for  general  re- 
lief, id.  346;  Emery  v.  Pease,  20  N.  Y.  (6 
Smith),  62.  But  the  plaintiff  must  establish 
his  allegations.  Salter  v.  Ham,  31  N.  Y.  (4 
Tiff.),  321.  If  the  plaintiff  brings  his  action 
for  equitable  relief  alone,  without  alleging  fa 
the  complamt  anything  that  entitles  him  to 
legal  redress  or  damages,  if  he  fails  on  this,  he 
cannot  recover  such  damages  on  facts  extra 
allegata,  although  infra  probata  on  the  trial. 
Bradley  v.  Aldrich,  40  N.  Y.  (1  Hand),  504. 
And  the  rule  is  the  same  if  the  complaint 
alleges  facts  that  seem  to  warrant  legal  relief 
only ;  if  the  plaintiff  fails  on  that,  he  cannot 
have  equitable  relief  upon  the  evidence.  Such 
relief  cannot  be  deemed  to  be  consistent  with 
the  case  made  by  the  complaint.  Towle  v. 
Jones,  19  Abb.  449;  S.  G.  1  Rob.  87;  Hotop 
V.  Neidig,  17  Abb.  332. 


Where  the  complaint  demands  compensation 
in  damages  for  the  alleged  wrongful  withhold- 
ing of  the  certificate  of  an  election  to  an  office, 
and  keeping  the  plaintiils  out  of  office,  and 
these  damages  cannot  be  determined  until  there 
has  been  a  determination  of  the  question  as  to 
the  Utle  to  the  office,  which  can  only  he  decided 
by  an  action  in  the  nature  of  quo  wafraMto^ 
the  complaint  must  be  dismissed.  HarU  t. 
Harvey,  21  How.  382;  S.  C.  13  Abb.  332. 

In  an  action  by  the  purchaser  of  a  thing 
pledged  as  security  for  the  payment  of  a  usu- 
rious loan,  for  relief  from  the  usurious  con- 
tract, the  complaint  should  not  be  dismissed 
at  the  trial  because  there  has  been  no  offer  to 
pay  what  is  l^ally  due;  the  plaintiff  is  enti- 
tle to  judgment  that,  on  payment  of  the  prin- 
cipal with  interest  and  costs  of  the  action,  the 
securities  pledged  shall  be  surrendered  to  him. 
Beecher  v.  Ackerman,  1  Abb.  N.  S.  141 ;  S.  C. 
1  Rob.  30. 

If  a  complaint  contains  allegations  which, 
by  a  reasonable  interpretation,  constitute  a 
cause  of  action,  although  informal,  it  should 
not  be  dismissed.  Simmons  v.  Eldridge,  29 
How.  309  ;  S.  C.  19  Abb.  296. 

On  a  complaint  framed  to  set  aside  an  as- 
signment as  fraudulent,  upon  a  failure  to  estab- 
lish the  case  on  this  ground,  the  plaintiff  can- 
not have  judgment  settling  the  construction 
of  the  instrument.  Hotop  v.  Neidig,  17  Abb. 
332. 

e.  Specific  performance— Where  the 

complamt  prays  for  a  specific  performance,  or, 
in  the  event  that  cannot  be  compelled,  for  dam- 
ages, the  court  will  entertain  the  case  and 
award  damages,  if  performance  cannot  be  en- 
forced. Barlow  v.  Scott,  24  N.  Y.  (10  Smith 
40 ;  Oreason  v.  Ketdtas,  17  N.  Y.  (3  Smith' 
491;  Mar^tatY.  Marquat,  12  N.  Y.  (2  Kem.^ 
336;  Rev'g  S.  C.  7  How.  417;  Woodward  v. 
Harris,  2  Barb.  440;  Wiswdll  v.  McGown, 
id  270. 

Where  the  allegations  in  the  complaint  do 
not  make  a  case  for  a  specific  performance, 
but  for  damages,  and  the  plaintiff  fails  in  ob- 
taining judgment  for  the  latter,  he  cannot  have 
judgment  for  the  former  on  the  evidence  mere- 
ly. Myder  v.  Jenny,  2  Rob.  56 ;  Towle  v.  Jones, 
19  Abb.  449 ;  S.  G.  1  Rob.  87  ;  Craig  v.  Hyde, 
24  How.  313 ;  Stevenson  v.  Buxton,  15  Abb. 
352;  Rev'g  S.  G.  8  id.  414. 

Where  the  demand  for  a  complete  perform- 
ance cannot  be  acceded  to,  a  partial  perform- 
ance maj  be  decreed,  if  the  plaintiff  asks  for 
such  relief  at  the  trial ;  but  such  relief  cannot 
be  granted  on  appeal.  MUls  v.  Van  Voorhies, 
28  N.  Y.  (6  Smith),  412 ;  S.  0.  10  Abb.  152, 
sub  nom.  Mills  v.  Van  Voorfns;  Rev'g  S.  0. 
below,  23  Barb.  125. 

/.  Reformation  of  contract— Where 

the  written  instrument  does  not  express  the 
real  contract,  its  reformation  may  be  adjudeed 
by  the  court.  Boardman  v.  Davidson,  t  Abb. 
^.  S.  439.  Where  a  reformation  of  a  contract 
is  prayed,  and  damages  upon  the  breach  of  the 
written  contract,  if  the  reformation  cannot  he 
ordered  consistentlv,  the  court  should  retain 
the  case  for  adjudication  as  to  the  relief  in 
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damages.  New  York  lee  Cb.  y.  Nerihwest' 
em  Insurance  Co,  23  N.  T.  (9  Smith),  357 ; 
S.  G.  21  How.  296 ;  12  Abb.  414 ;  BidweU  t. 
Astar  MutwH  Insurance  Co,  16  N.  Y.  (2 
Smith),  263.  And  see  Smith  v.  Howard,  20 
How.  151. 

Where  the  plaintiff  seeks  to  reform  a  written 
agreement,  sets  forth  in  his  complaint  that  the 
defendant  relies  on  a  written  contract  such  as 
he  now  insists  on  in  his  answer,  then  sets  forth 
that  that  contract  does  not  express  the  true 
agreement,  and  then  sets  forth  what  he  claims 
to  be  the  true  agreement,  and  asks  to  have  the 
contract  reformed  according  to  his  view  of  the 
true  agreement,  he  cannot,  on  failing  to  obtain 
a  decree  for  a  specific  performance  of  his  re- 
formed contract,  have  a  decree  for  a  specific 
performance  of  the  contract  admitted  by  the 
answer.  Boardman  y.  Davidson,  7  Abb.  N. 
S.  439. 

p»  Miacellaneoxis. — In  an  action  to  ob- 

tarn  the  cancellation  of  a  mortgage,  it  was 
finally  determined,  afler  a  long  course  of  liti- 


gation, that  the  mortgage  was  not  quite  paid : 
held,  that  the  complaint  should  not  be  dis- 
missed, but  that  a  conditional  judgment 
should  be  given  to  the  effect  that  the  mort* 
gage  should  be  cancelled,  provided  the  plaint- 
iff paid  the  sum  remaining  due ;  but  tnat  in 
the  event  such  payment  should  not  be  ten- 
dered, a  judgment  of  the  special  term,  dismiss- 
ing the  complaint,  should  be  affirmed.  Beach 
V.  Cooke,  28  N.  Y.  (1  Tiff.),  508;  Aff'g  S.  C. 
39  Barb.  3j^.  In  an  action  to  recover  back 
money,  obtained  under  fraudulent  represen- 
tations, it  is  no  objection  to  the  success  of  the 
acUon  that  the  fraud  is  not  proved,  when  it 
appeared  that  there  should  be  a  recoveiy  as 
for  money  had  and  received.  Byxhiey,  Wood, 
24  N.  Y.  (10  Smith),  607.  In  an  action  to 
recover  the  possession  of  property  wrongfully 
detained,  the  complaint  will  be  dismissed 
unless  demand  and  refusal  be  proved.  Sluyter 
y.  WUUams,  37  How.  109;  S.  C.  1  Sweeny, 
215.  Not  so,  if  the  goods  have  been  .wrong- 
fully taken,  fd.  Pierce  v.  Van  Dyke,  6  Hill.  613. 


2T6*  [232.]  Rale  of  damages^  when  damages  are  recoverable. 

Whenever  damages  are  recoverable,  the  plaintiff  may  claim  and  recover, 
if  he  show  himself  entitled  thereto,  any  rate  of  damages,  which  he  might 
have  heretofore  recovered,  for  the  same  cause  of  action. 

See  §  276  and  note. 

3TT.  JuigmerU  in  action  for  recovery  of  personal  property. 

In  an  action  to  recover  the  possession  of  personal  property,  judgment 
for  the  plaintiff  may  be  for  the  possession,  or  for  the  recovery  of  posses- 
sion, or  the  value  thereof,  in  case  a  delivery  cannot  be  had,  and  of  dama 
ges  for  the  detention.  If  the  property  have  been  delivered  «to  the  plaintiff, 
and  the  defendant  claim  a  return  thereof,  judgment  for  the  defendant  may 
be  for  a  return  of  the  property,  or  the  value  thereof,  in  ease  a  return  can- 
not be  had,  and  damages  for  taking  and  withholding  the  same. 


a.  Alternative  judgment.  —  Where 

the  relief  demanded  in  the  complaint  was  a 
return  of  the  property,  or  a  judgment  for  its 
value,  no  answer  having  been  put  in,  held, 
that  the  plaintiffe  might  elect,  but  could  not 
have  an  alternative  judgment.  Commerddl 
Bank  v.  White,  3  How.  292 ;  S.  C.  1  Code 
R.  67.  Where  the  plaintiff  hits  not  claimed 
the  delivei^  of  the  goods,  be  cannot  enter 
judgment  m  the  alternative,  but  must  elect 
whether  he  will  have  a  return,  or  their  value. 
Aldrich  y.  Thid,  3  Code  R.  91.  Judgment 
for  the  value  of  the  property  can  only  be 
taken  in  connection  with  a  judgment  for  the 
recovery  of  possession,  as  alternative,  depend- 
ing upon  the  ability  of  the  sheriff  to  find  and 
deliver  the  property  itself.  Fitghugh  v.  Wi- 
man,  9  N.  Y.  (5  Seld),  559.  Where  the 
property  has  not  been  delivered  to  the  plaint- 
iffs prior  to  the  trial,  only  an  alternative 
judgment  can  be  taken,  id.  But  if  an  abso- 
lute judgment  be  taken  it  may  be  amended 
0yen  on  appeal.  lb. 


Where  the  property  is  delivej^ed  to  the 
plaintiff  and  judgment  is  in  favor  of  the  de- 
fendant, the  latter  cannot  elect,  but  must  take 
a  judgment  in  the  alternative.  Dwight  v.  Enos, 
9  N.  Y.  (5  Seld.),  470;  Qlann  v.  Younglove^ 
27  Barb.  480 ;  Seaman  v.  Luce,  23  id.  240. 

A  judgment  which  should  be  in  the  alterna- 
tive, but  is  absolute,  is  not  void,  but  is  valid 
until  reversed  or  amended.  GaltaraH  v.  Orser, 
4  Bosw.  94.  But  see  S.  C.  on  appeal,  27  N. 
Y.  (13  Smith),  324.  Iq  IngersoU  v.  Bostwick, 
22  N.  Y.  (8  Smith),  425,  it  was  said  that  such  a 
judgment  was  an  irregularity  and  not  review- 
able on  appeal;  and  the  same  doctrine  was 
promulgatea  in  Johnson  v.  Camley,  10  N.  Y. 
(6  Seld.),  570. 

h.  Measure  of  damages.— The  ooZu* 

to  be  accepted  as  a  substitute  for  the  property 
is  the  value  at  the  time  of  trial ;  and  the  dam- 
ages are  such  as  arise  from  the  loss  of  use  or 
from  depreciation.  Brewster  v.  SiUiman,  38 
N.  Y.  (11  Tiff.),  423;  Young  v.  WdUet,  8 
Bosw.  ^6.    And  the  value  of  the  propwty 
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•nd  the  damages  are  to  be  assessed  bj  the 
jurj.  id.  Trac^  y.  New  York  and  liarlem 
BaUroad  Co.  9  Bosw.  396.  And  see  Wood  ▼. 
Oner,  25  N.  Y.  (11  Smith),  348. 

c  Poesefision— right  of  action.— No 

one  can  maintain  the  action  who  has  not  the 
present  right  of  possession.  Wood  v.  Orser, 
25  N.  Y.  (11  Smith),  348.    And  after  the 


tion  has  been  commenced,  the  taking  of  pos- 
session by  the  plaintiff  of  the  property  sought, 
by  finding  it  where  the  defenaant  chanced  to 
leave  it,  does  not  impede  or  bar  the  claim  of 
the  former,  and  he  may  go  on  to  judement  for 
damages.  Tracjf  y.  New  York  ana  Harlem 
Baikoad  Co.  9  Bosw.  396.  See  §  261  and 
notes. 


VJ78.  [233.]  (Am'd  1849, 1861, 1852.)  Judgment  upon  itme  of  law  or  fad, 
to  be  upon  direction  of  a  single  judge^  or  on  report  of  referees^  subject  to  re* 
vieio  at  general  term. 

Judgment  upon  an  issue  of  law,  or  of  fact,  or  upon  confession,  or  upon 
failure  to  answer  (except  where  the  clerk  is  authorized  to  enter  the  same  by 
the  first  subdivision  of  section  246,  and  by  section  384,  and  except  where 
it  may  be  given  at  the  general  term  as  provided  in  section  265),  shall,  in 
the  first  instance,  be  entered  upon  the  direction  of  a  single  judge,  or  re- 
port of  referees,  subject  to-review  at  the  general  term,  on  the  demand  of 
either  party,  as  herein  provided. 


a.  The  directloXL  —  Judgment  upon  a 
written  offer  of  the  defendant,  pursuant  to 
$  385,  although  within  the  terms,  is  not  within 
the  spirit  of  this  section,  and  does  not  require 
the  direction  of  the  judge.  Hill  v.  Northrop^ 
9  How.  525.  Where  the  order  of  the  court 
directs  a  conditional  judgment,  it  has  been  the 
long  established  practice  for  the  clerk,  on 
proof  of  non-compliance  with  the  condition,  to 
enter  judgment  according  to  the  order.  Hanna 
Y.  Dexter,  15  Abb.  135.  Where  there  are 
two  defenses  set  up  in  the  answer,  and  one  of 
them,  being  demurred  to  by  the  plaintiff*,  is 
held  .bad,  judgment  absolute  should  not  be 
entered,  but  there  should  be  an  order  to  the 
effect  that  judgment  shall  be  entered  for  the 
plaintiff^,  unless  the  defendant  shall  succeed  on 
the  issues  of  fact  joined.  Belknap  v.  Mclnr 
tyre,  2  Abb.  366.  Where  there  is  an  issue  of 
law  and  an  issue  of  fact  joined  in  the  case, 
no  judgment  for  costs  can  be  entered  in  favor 
of  the  party  who  prevails  upon  the  issue  of 
law,  until  the  issue  of  fact  is  disposed  of.  id. 
Masters  v.  Barnard,  6  How.  113;  S.  G.  1 
Code  R.  N.  S.  407 ;  People  v.  Feeter,  12 
Wend.  480  ;  Osbom  v.  Lawrence,  9  id.  445; 
WUliams  ads.  Wright,  1  id.  277  ;  Ford  v. 
Crane,  6  Cow.  70.  It  is  immaterial  whether 
the  proceedings,  subsequent  to  the  verdict,  to 
enter  judgment,  are  in  the  circuit  or  at  special 
term ;  a  judgment,  in  the  first  instance,  is  to 
be  upon  the  direction  of  a  single  judge.  Dart 
V.  McAdam,  27  Barb.  187.  But  there  is  only 
one  case  in  which  a  j  udge  at  chambers  can  grant 
a  judgment,  and  that  in  under  §  247  of  the 
Code,  where  judgment  may  be  ffiven  on  a 
frivolous  demurrer,  answer  or  reply.  In  all 
other  cases,  judgment  can  be  rendered  only 
by  the  court  when  sitting  as  such.  Ay  mar  v. 
Chace,  12  Barb.  301 ;  S.  C.  1  Code  R.  N.  S. 
330.  Where  a  judgment  grants  the  plaintiff* 
special  relief,  he  cannot  settle  the  form  there- 
of ex  parte,  where  the  defendant  has  appeared 


in  the  suit.  Wood  y.  Lambert,  3  Sandf.  724; 
S.  C.  1  Code  R.  N.  S.  214. 

h.  Coste. — The  court  has  not  power  to  or- 
der judgment  iiiiiic  pro  tunc,  as  of  a  date  prior 
to  tne  actual  jQdgment,  to  enable  a  party  to 
affbct  the  amount  of   his  costs.    Moore  v. 
Westervdt,  U  How.  279  ;  S.  C.  6  Duer,  684. 
And  see   Crawford  v.  Wilson,  4  Barb.  504 
Where  the  order  of  the  conrt  is  that,  if  cer 
tain  costs  should  not  be  paid  by  the  plaintiff 
within  a  certain  time  after  aflQustment  anA 
demand,  defendant  might  enter  judgment  of 
nonsnit,  held,  that  on  proof  of  non-compliana 
with  the  condition,  the  clerk  might  entei 
judgment  absolute  for  a  nonsuit.  Hanna  v 
DesSer,  15  Abb.  135. 

c.  The  report. — ^The  Code  of  prooednn 
pays  the  same  respect  to  the  decision  of  • 
referee,  to  whom  all  the  issues  are  referred,  as 
it  does  to  that  of  a  single  judge.  It  orders 
judgment  to  be  entered  in  the  same  manner, 
that  is,  by  the  clerk.  Currie  v.  Cowles,  7 
Rob.  3.  The  report  in  such  a  case  does 
not  require  the  confirmation  of  the  court,  id. 
Bihm  v.  Bihm,  17  Abb.  19,  27 ;  MeMahon  y. 
Allen,  7  id.  1 ;  GHffing  v.  Slate,  5  How.  205; 
S.  C.  3  Code  R.  213;  BenouU  v.  Harris,  I 
Code  R.  125;  S.  C.  2  id.  71 ;  2  Sandf.  641. 

d.  Penal  bond. — ^In  an  action  on  an  of* 
ficial  bond  brought  in  the  name  of  an  indi 
vidual,  the  judgment  should  not  be  for  the 
amount  of  the  penalty,  but  only  for  the 
amount  of  the  damages  and  costs.  C^  Connor 
y.  Such,  9  Bos.  318.  And  so  on  any  bond  con- 
ditioned for  the  nayment  of  money.  Howard 
y.  Farley,  18  Abb.  260.  But,  in  the  supreme 
court,  in  Western  Bankr,  Sherwood,  29  Barb. 
383,  Judge  Maevik  said:  "The  action  on 
a  penal  bond  is  for  the  penalty,  and  the  judg- 
ment, in  form,  is  for  the  penalty." 

e.  Executor. — At  common  law,  the  judg- 
ment against  an  executor  was  never  genenl 
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as  against  one  iMtracnially  liable,  \mt  was  al- 
ways special;  and  there  is  nothing  in  the 
Revised  Statutes,  or  in  the  Code,  to  dispense 
with  the  necessity  of  these  special  forms  of 
judgment.  MUU  v.  Thunby,  12  How.  385 ; 
S.  C.  2  Abb.  432.  The  Judgment  should  not 
be  against  the  exeeutora,  personally ;  it  should 
be  against  them  as  executors,  to  m  levied  out 


of  certain  assets,  id.  Bmnk  of  Ooopenioum  t 
C&rhes;  I  Abb.  N.  S.  412.  Where  the  judg- 
ment is  for  costs  and  disbursements,  and  there 
is  no  direction  that  the  executor  shall  pay 
the  costs  personally,  it  can  only  be  collected 
out  of  the  assets  in  his  hands.  Ihdge  v«  Cran- 
iloU.  30  N.  Y.  (S  Tiff.),  294.  And 
§317. 


§  5379.  [234.]  Clerk  to  keep  a  judgment  book. 

The  clerk  shall  keep,  amonff  the  records  of  the  court,  a  book  for  the 
entry  of  judgments,  to  be  called  the  ''judgment  book." 

§  ^80«  [235.]  Judfftneni  io  be  eniered  into  judgment  book. 

The  judgment  shall  be  entered  in  the  judgment  book,  and  shall  specify 
clearly  the  relief  granted,  or  other  determination  of  the  action. 


a.  Sntry.-— The  clerk,  on  being  tendered 
his  fee  for  enteriiig  judgment,  is  bound  to  en- 
ter it,  although  a  fee  for  a  previous  service 
rendered  remains  unpaid.  Purdu  v.  PeterB^  15 
Abb.  160 ;  S.  C.  23  How.  3^.  The  clerk 
must  make  the  entry  in  cases  where  the  de- 
cision of  the  court  is  given  in  writing  and  filed 
under  §  267,  as  in  all  other  cases.  Schenectady 
and  Saratoga  Plank  Road  Co.  v.  Thatcher,  6 
How.  226 ;  S.  G.  1  Code  R.  N.  S.  380;  Len- 
tUhon  v.  Mayor,  etc.  of  New  York,  id.  Ill; 
S.  G.  3  Sandr  721.  And  see  Bentley  v.  Jones, 
3  Gode  R.  37,  38 ;  S.  G.  4  How.  335.  The 
delay  of  the  clerk  to  enter  a  final  decree  in  the 
judgment  book  does  not  affect  its  validity. 
Butler  V.  Lee,  3  Keyes,  70 ;  S.  G.  33  How. 
251 ;  I^neh  v.  Borne  GaeUght  Co,  42  Barb. 
591.  Where  the  actual  entry  of  the  judgment 
was  delayed  over  two  months,  it  appearing 
that  the  clerk  had  filed  a  request  to  enter 
a  transcript,  hdd,  that  this  did  not  invalidate 
proceedings  on  execution,  nor  an  order  for  the 
examination  for  the  judgment  debtor.  Appleby 
V.  Barry,  2  Rob.  689.  Where  a  judgment, 
contingent  on  the  performance  of  some  condi- 
tion, is  rendered  in  an  action,  the  entry  of 
such  iudgment  will  be  irregular,  if  made  be- 
fore the  expiration  of  the  time  allowed  for  the 
performance  of  the  condition.  Butler  v.  Niles, 
3  Rob.  644. 

It  seems^  a  substantial  compliance  with  the 
requirements  in  regard  to  docketing  judg- 
ments is  all  that  is  absolutely  necessary.  Ap- 
pleby V.  Barry,  2  Rob.  689 ;  Sears  v.  Bum- 
ham,  17  N.  Y.  (3  Smith),  445 ;  Aff'g  S.  G.  2 
Bradf.  394,  sud  nom.  Sears  v.  Mack's  As- 
signees; Stimson  v.  Huggins,  9  How.  86 ;  S. 
G.  16  Barb.  658. 

The  clerk  may  correct  his  own  error  and 
conform  his  entry  to  the  decision  which  has 
been  made  by  the  court.  Smith  v.  Coe,  7  Rob. 
477.  Where  the  clerk  had  before  him,  upon 
taxation,  not  only  the  minutes  kept  by  the 
deputy  clerk,  but  also  the  affidavit  of  such 
clerk  that  the  court  had  ordered  an  allowance 
to  be  made,  that  was  sufficient  to  authorize 
him  to  insert  such  allowance  in  the  judgment. 
Ik 
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An  agreement  for  staying  the  entry  of  judg- 
ment is  unlawful,  and  cannot  be  enforced. 
Jay  y.  De  Groot,  28  How.  107 ;  Aff'g  S.  G. 
17  Abb.  36  (n.)  But  the  party  aggrieved  by 
the  violation  of  such  an  agreement  may  have 
equitable  relief.  lb. 

6.  Judgment.— Although  the  Code  of 
ProcedurenM  attempted  to  abolish  the  dis* 
tinotions  between  proceedings  at  law  and  in 
equity,  it  is  plain  that  judgments  at  law  and 
in  equity  cannot  be  assimilated.  The  final  de- 
cree of  a  court  of  equity  takes  effect  when  it 
is  made  and  declared  by  the  court,  and  the 
record,  when  made  up,  is  only  evidence  of  the 
decree,  and  simply  proves  it,  without  addmg 
anything  to  its  validity.  It  is  not  necessary 
even  to  enroll  it,  except  in  those  cases  where 
it  is  required  to  be  enrolled  as  preliminary  to 
some  further  action,  which  the  statute  author- 
izes to  be  taken  upon  it  only  after  enrollment. 
In  common  law  actions,  no  judgment  is  pro- 
nounced except  by  the  record  which  is  made 
up  in  the  clerk's  office.  Butler  v.  Lee,  33  How. 
251 ;  S.  G.  3  Kejres,  70. 

It  is  not  material  whether  the  order  of  the 
court  is  reduced  to  form  and  receives  the  fiat, 
of  the  judge  at  the  time  the  order  is  actually 
made,  or  at  a  subsequent  period.  Smith  v.  Coe, 
7  Rob.  477. 

In  an  action  tried  by  a  court  without  a  jury, 
the  only  authority  for  entering  jisdgment  is 
the  decision  of  the  judge  who  tried  the  cause; 
the  clerk  cannot  include  anything  m  the  judg- 
ment not  embraced  in  the  decision.  Loeichigk 
V.  Addison,  19  Abb.  169;  S.  G.  3  Rob.  331; 
S.  G.  again,  4  Abb.  N.  S.  210;  Chamberlain 
V.  Dempsey,  14  Abb.  241 ;  S.  G.  9  Bosw.  212. 

The  judgment  need  not  adopt  the  findings 
of  a  referee  upon  the  facts  and  law,  as  that  of 
the  court.  Currie  v.  Cowles,  7  Rob.  3. 

e.  Review. — If  the  judgment  is  to  be  re- 
viewed on  appeal  at  general  term  on  a  case  or 
exceptions,  the  appellant  must  procure  an  or- 
der of  the  court  authorizing  the  case  and  ex- 
ceptions to  be  annexed  to  and  form  part  of  the 
judgment  roll.  Anderson  v.  Dickie,  26  How. 
199 ;  S.  G.  17  Abb.  83 ;  1  Rob.  700;  Church 
y.  Bhodes^  6  How.  281 ;  Xjymds  y.  Cotoof 
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hwm,  4  id.  327 ;  S.  0.  3  Code  R.  7,  sub 
nom.  Lynde  v.  Cauvenhoven  ;  BenouU  y.  J3ar- 
m,  2  Sandf.  641;  S.  C.   1  Ck>de  R.   125; 


S.  G.  Ard,  2  id.  71;  «id  RuIm  11,  12,  44^ 
Sapreme  Goort. 


§  281.  [236.]  (Am'd  1849, 1S51, 1852.)  Judgment  roll 

Unless  the  party  or  his  attorney  shall  furnish  a  judgment  roll,  the  clerk, 
immediately  after  entering  the  judgment,  shall  attach  together  and  file  the 
following  papers,  which  shall  constitute  the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant,  the  sum- 
mons and  complaint,  or  copies  thereof,  proof  of  service,  and  that  no  answer 
has  been  received,  the  report,  if  any,  and  a  copy  of  the  judgment 

2.  In  all  other  cases,  the  summons,  pleadings  or  copies  thereof,  and  a 
copy  of  the  judgment,  with  any  verdict  or  report,  the  ofier  of  the  defendant, 
exceptions,  case,  and  all  orders  and  papers  in  any  way  involving  the  merits, 
and  necessarily  affecting  the  judgment. 


a.  By  whom  ftimished.— It  is  the 

dutj  of  the  derk  to  attach  together  the  papers 
which  constitute  the  judgment  roll.  Earle  t. 
Barnard,  22  How.  437 ;  Heinemann  v.  Waters 
bury,  5  Bosw.  686;  Benouil  v.  Harris,  2 
Sandf.  641 ;  S.  G.  1  Gode  R.  125.  It  is  op- 
tional with  the  successful  party  to  furnish 
the  roll  or  not.  Heinemann  v.  Waterbury,  5 
Bosw.  686.  And  an  order  of  the  court  com- 
pelling the  prevailing  party  to  do  so,  will  be 
reversed  on  appeal,  id.  The  provisions  reg- 
ulating the  making  up  and  the  filing  of  the 
judgment  roll  are  not  imperative,  but  di- 
rectory. Stinuan  v.  Muggins,  9  How.  86; 
S.  G.  16  Barb.  658. 

b.  Contents. — The  affidavit  founding  the 

requisition  to  the  sheriff,  in  an  action  for  the 
recovery  of  personal  property,  is  no  part  of 
the  judgment  roll.  Kerrigan  v.  Ray,  10  How. 
213.  Where  the  party  is  arrested  under  §  288 
of  the  Gode,  the  affidavit  and  order  of  arrest 
should  not  be  entered  upon  the  record.  Cor- 
win  V.  Fredand,  6  N.  Y.  (2  Seld.),  560; 
Rev'^  S.  G.  6  How.  241.  A  "  bill  of  coste," 
"  notice  of  adjustment,"  "affidavit  of  disburse- 
ments, and  attendance  of  witnesses,"  do  not 
constitute  any  part  of  a  judgment  roll.  Sche- 
nedady  and  Saratoga  Plank  Boad  Co,  v. 
Thatcher,  6  How.  226;  S.  G.  1  Gode  R.  N.  S. 
380.  Where  there  have  been  two  trials  of  a 
cause  in  the  supreme  court,  the  case  and  ex- 
ceptions made  upon  the  first  trial  should  not 
be  incorporated  into  the  record  at  the  close  of 
the  second  trial.  WHoox  v.  Hatoley,  31  X. 
Y.  (4  Tiff.),  648.  And  see  Schenectady  and 
Saratoga  Plank  Road  Co.  v.  Thatcher,  6  How. 
226 ;  S.  G,  1  Gode  R.  N.  S.  380.  Proof  of  the 
service  of  the  summons  is  a  part  of  the  judg- 
ment roll  where  the  defendant  fails  to  answer. 
MaoomberY,  Mayor,  etc.  of  New  York,  17  Abb. 
35;  Thomas  Y,  Tanner,  14  How.  426.  But 
proof  of  service  is  no  part  of  the  record  when 
the  defendant  answered  the  complaint  either 
by  answer  or  demurrer.  Smith  v.  Holmes,  19 
W.  Y.  (5  Smith),  271.  When  an  issue  of 
fact  has  been  tried  by  a  jury,  a  copy  of  the 
verdict  is  a  necessary  part  of  the  roll.    If  the ' 


issue  be  tried  before  a  referee,  the  report 
most  be  inserted.  If  the  trial  of  the  issue  is 
by  the  court  alone,  the  decision  is  a  part  of 
the  roll.  Thomas  v.  I\Mner,  14  How.  426. 
The  opinion  should  never  be  carried  at  lengUi 
into  the  record.  lb. 

c.  Omissions. —  Omissions  in  the  judg- 
ment roll  do  not  invalidate  the  judgment. 
An  omission  to  attach  the  original  summons 
to  the  roll  does  not  vacate  the  judgment. 
Hoffnung  v.  Grove,  18  Abb.  14, 142;  S.  G.  42 
Barb.  548,  sub  nom.  Hoffaring  v.  Chrove; 
Calkins  v.  Packer,  21  id.  275.  An  omis- 
sion to  insert  an  order  of  reference  in  the 
roll  does  not  make  the  judgment  void, 
id.  Nor  does  the  omission  of  the  summons 
and  complaint.  Martin  v.  Kanouse,  2  Abb. 
390,  393.  Nor  is  the  judgment  void  because 
the  roll  does  not  contain  a  copy  of  the  ver- 
dict. Cook  V.  Dickerson,  1  Duer,  679.  Nor 
because  it  does  not  embrace  a  pleading  stated 
to  have  been  withdrawn  by  defendant  before 
judgment,  and  to  have  been  mislaid  or  lost 
Hatchery,  RocheUau,  18  N.  Y.  (4  Smith),  86. 
A  pleading,  when  amended,  however,  or  a 
demurrer  when  abandoned,  is  not  a  part  of 
the  record.  Broum  y.  Saratoga  Railway  Co, 
id.  495.  But  a  paper  containmg  neither  pro- 
cess nor  pleadings  cannot  be  deemed  a  judg 
ment  roll,  and  such  a  large  omission  in  the 
record  will  fail  to  make  the  judgment  a  lien 
on  the  property  of  the  debtor.  Townshend  y. 
Wesson,  4  Duer,  342,  354. 

d.  Signature. — In  Decker  v.  Judson,  16 
N.  Y.  (TSmith),  439, 450,  the  language  of  the 
court,  Dbnio,  J.,  in  regard  to  a  judgment 
record  was:  "It  was  not  signed  by  the 
clerk,  a  formality  which  by  the  judiciary  act 
was  essential  to  constitute  a  judgment  record. 
Laws  df  1847,  ch.  280,  §  53.^'  But  it  is  said 
that  the  Gode  seems  to  dispense  with  any 
signing  of  the  roll.  Macomb^  y.  Mayor,  etc, 
of  New  York,  17  Abb.  35,  45.  In  Artisan's 
Banky,  Treadwell,  34  Barb.  553,  it  was  held 
that  signing  is  not  indispensable  to  the  validity 
of  the  roll.  But  see  Townshend  v.  Wesson, 
4  Duer,  342;  Van  Orman  v.  Phelps,  9  Barb 
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500 ;  Manning  y.  Otiyon.  1  Ogde  R.  43 ; 
WaUams  y.  WJieder,  1  Barb.  48 ;  and  2  R.  S. 
(373),  3e0,  §  11. 

€•  Appeal. — A  judgment  roll  should  con- 
tain a  case  or  exceptions,  if  the  party  wishes 
to  appeal ;  but  it  is  not  under8t(M>d  that  this 
is  absolutely  necessary  to  the  appeal.  CkmoUy 
y.  CanoUy,  16  How.  234.  But  m  case  of  the 
omission  of  a  regular  case  or  exceptions,  the 
appellant  is  confined  to  such  errors  as  appear 
upon  the  face  of  the  record  strictly,  id.  See, 
as  to  this  subject,  WUoox  y.  Hawley,  31  N. 
Y.  (4  Tiff.),  648;  Oldfidd  y.  New  York  and 
Harlem  BaHroad  Co,  14  N.  T.  (4  Kern.),  321; 
Dain  y.  Wych^ff,  18  N.  T.  (4  Smith),  47; 
Magie  y.  Baker,  14  N.  T.  (4  Kern.),  435; 
Smith  y.  Grant,  15  N.  T.  n  Smith),  590. 

Where  judgment  was  taken  by  default,  but 
the  record  presented  no  proof  of  tiie  fact  of 
default,  is  not  a  matter  of  appeal ;  it  is  a  mere 
irregularity.  Caain  y.  BHUngs,  16  N.  Y.  (2 
Smith),  622. 


/.  IrregulaTttto0---'T«xiaDoe6.--A  sub* 

stantial  compliance  with  the  requirements  of 
a  statute  baying,  reference  to  the  object  of 
the  legislature  in  affording  information  to  all 
who  might  be  affected  by  the  judgment,  is  all 
that  is  necessary.  Scare  y.  Burnham,  17  N. 
Y.  (3  Smith),  4& ;  AppUby  y .  Barry,  2  Rob. 
689. 

Where  there  was  a  yariance  between  the 
order  of  dismissal  of  the  complaint  as  entered 
in  the  minutes  and  that  contained  in  the  judg- 
ment roll,  held,  that  the  yariance  was  a  mere 
irregularity,  which  could  only  be  taken  ad- 
yantage .  of,  if  at  all,  within  *  one  year  after 
perfecting  judgment.  Martin  y.  Lott,  4  Abb. 

A  yariance  between  the  record  and  the  exe- 
cution may  be  amended,  or,  if  immaterial,  may 
be  disregarded.  Tovonehen^y,  Wesson,  AhM^r, 
342,  353 ;  Swan  y.  Saddlemire,  8  Wend.  676; 
Jackson  y.  Walker,  4  id.  462. 


k  283.  [237.]  (AmM  1851,1867,1869.)  Judgment,  in  what  ecues,  and  how 
to  be  docketed. 

Upon  filing  a  judgment  roll  upon  a  judgment  directing,  in  whole  or  in 
part,  the  payment  of  money,  it  may  be  docketed  with  the  clerk  of  the 
county  where  the  judgment  roll  was  filed,  and  in  any  other  county  upon 
the  filing,  with  the  clerk  thereof,  a  transcript  of  the  original  *'  docket,"  and 
shall  be  a  lien  on  the  real  property,  in  the  county  where  the  same  is 
docketed,  of  every  person  against  whom  any  such  judgment  shall  be 
rendered,  and  which  he  may  have  at  the  time  of  the  docketing  thereof  in 
the  county  in  which  such  real  property  is  situated,  or  which  he  shall  acquire 
at  any  time  thereafter,  for  ten  years  from  the  time  of  docketing  the  same  in 
the  county  where  the  judgment  roll  was  filed.  But  the  time  during  which 
the  party  recovering  or  owing  such  judgment  shall  be  or  shall  have  been 
restrained  from  proceeding  thereon  by  any  order  of  injunction,  or  other 
order,  or  by  the  operation  of  any  appeal,  shall  not  constitute  any  part  of 
the  ten  years  aforesaid,  as  against  the  defendant  in  such  judgment,  or  the 
party  obtaining  such  orders  or  making  such  appeal,  or  any  other  person 
who  is  not  a  purchaser,  creditor  or  mortgagee  in  good  faith.  But  whenever 
an  appeal  from  any  judgment  shall  be  pending,  and  the  undertaking 
requisite  to  stay  execution  on  such  judgment  shall  have  been  given,  the 
court  in  which  such  judgment  )vas  recovered  may,  on  special  motion,  after 
notice  to  the  person  owning  such  judgment,  or  to  his  attorney,  and  to  the 
sureties  to  such  undertaking,  on  such  terms  as  such  court  shall  see  fit,  by 
order,  exempt  from  the  lien  of  such  judgment  the  whole  of  the  real 
property  upon  which  said  judgment  is  a  lien,  or  a  specific  portion  thereof 
to  be  described  in  such  order,  and  direct  an  entry  to  be  made  by  the  clerk 
on  the  docket  of  such  judgment  that  the  same  is  "  secured  on  appeal," 
except  that  in  case  only  a  specific  portion  of  such  property  is  exempted 
from  such  lien,  such  order  shall  direct  an  entry  to  be  made  on  such  docket 
that  the  same  is  **  secured  on  appeal  as  per  order  of  the  court,  dated  — ," 
specifying  the  date  of  such  order;  and  thereupon  such  judgment  shall 


5S4 


JxWGMBKTy  £NlHr  OT* 


[^  S82. 


cease  during  the  pendency  of  such  appeal  to  be  a  li^  upon  the  property 
so  exempted  as  JEigainst  purchasers  and  mortgagees  in  good  faith. 

L   DOGKETING. 


a.  Maimer— right.— Where  the  judg- 
ment was  against  several  defendants,  settlmg 
the  amount  which  each  should  contribute, 
but  further  adjudeing,  that  in  case  of  insolv- 
ency of  any  of  the  parties  defendant,  the 
plamtiff  be  aUowed  to  collect  the  deficiency 
or  deficiencies  against  the  other  defendant  or 
defendants,  not  to  exceed  a  certain  sum,  hM, 
that  the  judgment  might  be  docketed  for  the 
full  amount  of  the  ultimate  contingent  liabil- 
it:^.  Bankin  v.  Sacehi,  16  Abb.  368.  Where 
a  judgment  was  docketed  correct!  v  in  all  re- 
spects, but  the  initial  of  the  middle  name, 
and  the  docket  wa^  afterward  corrected  on 
motion,  held,  that  the  judgment  took  priority 
as  a  lien  from  the  original  docketing,  as 
against  a  subsequent  judgment  obtained  be- 
fore the  correction.  GeUer  v.  H&yt,  7  How. 
266 ;  and  see  ApUiworth  v.  Brown,  10  Bktfb. 
167.  The  test  of  the  right  to  docket  a  judg- 
ment is  the  right  to  issue  an  execution  upon  it 
immediately.  JhAgrtda  v.  Memtd,  1  Abb. 
130.  Where  the  judgment  directs  the  sale  of 
mortgaged  premises  and  the  payment  of  a  de- 
ficiency, such  deficiency  cannot  be  known 
until  after  the  sale  and  report  thereon,  and, 
therefore,  the  docketing  of  the  judgment  can- 
net  take  place  until  that  time.  id.  Cobh  y. 
TAom(Ofi,  8  How.  66.  In  regard  to  docket- 
ing iudgments  or  transcripts  thereof  against 
stockholders  in  banking  corporations,  see 
Laws  of  1863,  ch.  372,  §  6. 

ft.  Time— priority. — All  judgments  filed 

and  docketed  by  a  clerk  out  of  office  hours, 
altiiough  some  may  be  enta;«d  before  others. 


must  take  effect  and  become  liens  equally  at 
the  next  office  hour  after  such  docketing. 
France  v.  Hamilton,  26  How.  ISO;  WardeU 
v.  Mown,  10  Wend.  573 ;  Laws  of  1860,  ch: 
276 ;  5  R.  S.  285,  §  25.  The  date  and  the  i 
order  of  the  lien  is  a  question  of  time,  de-  V 
pending  on  the  day  and  hour  of  docketing  the 
judgment.  Blydenburfhr.  Northrop,  13  How. 
289.  Judgments  agamst  the  estate  of  a  de- 
ceased person  take  precedence  in  the  order  of 
their  date,  and  not  in  the  order  of  their  dock- 
eting. HamecTs  Cote,  4  Abb.  270.  The  en 
actments  prescribing  a  docketing  of  the  judg 
ment  with  the  county  clerk,  in  order  to  make 
it  a  lien  on  real  estate,  have  not  dispensed 
with  the  docket  by  the  clerk  of  the  court 
rendering  the  iudgment,  nor  modified  its  legal 
consequences  m  relation  to  the  distribution  of 
the  estate  of  a  deceased  person,  id.  A  party 
may  file  transcripts  of  the  judgment  after  per^ 
fecting  his  i^ped.  BulMey  v.  Keteitag,  1 
Code  R.  N.  S.  119;  S.  G.  3  Sandf.  740.  See 
Supreme  Court  Rule,  35. 

c.  United  States  judgment. — Judg 

ments  and  decrees,  rendered  in  the  United 
.States  courts,  duly  recorded,  need  not  be  dock- 
eted in  the  several  counties  of  the  district; 
but  they  are  a  lien  on  all  the  real  estate  of  the 
judgment  debtor,  located  within  the  district ; 
and,  in  this  respect  the  lien  of  a  United 
States  judgment  takes  effect  differently  from 
a  State  judgment.  CrandeU  v.  Cropsey,  10  N. 
Y.  Leg.  Om.  1 ;  Lombard  v.  Bayard,  Wal- 
LACB,  J.,  196,  7  vol.  Penn,  Law  Jonr.  250. 


II.  Lien. 


a.  Sxtont. — ^The  lien  of  a  judgment  does 
not  attach  upon  the  mere  legal  title  to  lands 
existing  in  the  defisndant,  where  the  equitable 
title  is  in  another  person.  Lottnshury  v. 
Purdy,  18  N.  Y.  (4  Smith),  515;  Aff'g  S.  C. 
16  Barb.  376,  and  11  id.  490.  And  if  a  pur- 
chaser, under  the  judgment,  has  notice  of  the 
equitable  title,  before  purchase  and  actual 
payment  of  the  purchase  money,  he  will  not 
be  protected  as  a  bona  fide  purchaser,  id. 
AverUl  v.  Laucks,  6  Barb.  19.  Judgments 
do  not  become  liens  on  leasehold  property, 
unless  the  lessee  Tthe  judgment  debtor)  is  m 
possession;  and,  if  the  lessee  transfers  his 
lease  to  another  party,  without  taking  posses- 
sion of  the  premises,  the  lien  of  the  judg- 
ment never  attaches.  Crane  v.  (y  Connor,  4 
£dw.  Ch.  R.  409.  Judgments  recovered 
against  the  husband  and  wife,  and  for  a  cause 
of  action  accruing  after  marriage,  do  not  bind 
the  wife's  separate  estate.  Tisdale  v.  Jones, 
38  Barb.  523.  If  land  is  sold  under  the 
first  judgment,  the  lien  of  subsequent  jud^ 
ments  is  on  the  surplus  in  the  order  of  their 
prierky.  AvmU  v.  Lfmtk»^  6  Bwb.  470. 


b.  Payment. — ^If  the  amount  of  the  jndg* 
ment  be  paid  by  one  who  is  not  a  party  and 
not  liable  thereon^  the  judgment  will  be  ex* 
tinguished  or  not,  according  to  the  desire  of 
the  person  paying.  Harbeek  v.  VtmderbUt,  20 
N.  Y.  (6  Smith),  395;  Aldm  v.  Clark,  11 
How.  209.  But  where  one  of  several  defend- 
ants jointly  liable  under  the  judgment  pays 
to  the  other  party  the  entire  sum,  the  jiidg> 
ment  becomes  thereby  extinguished,  whatever 
ma^  be  the  intention  of  the  parties  to  the  trans- 
action. Harbeeky.  VanderbUt,  supra ;  Bank  of 
Saiina  v.  Abbot,  3  Denio,  181 ;  Ontario  Bank 
V.  Walker,  I  Hill,  653.  But  see  opinion  of 
Jamks,  J.,  in  AUien  v.  Clark,  11  How.  209. 

Where  the  judgment  was  in  an  action  on  a 
promissory  note,  against  maker  and  indorser, 
and  the  indorser  paid  the  judgment,  held,  that 
this  was  not  an  extinguishment  of  the  judg- 
ment as  against  the  maker,  and  that  the  in- 
dorser mi^t  collect  the  judgment  out  of  the 
property  of  the  maker.  Corey  v.  White,  3 
Barb.  12.  And  on  a  judgment  against  princi- 
pal and  surety,  the  latter  may  pay  the  amount 
of  the  judgiueiit  and  eoforoa  it  against  the 


^  282.] 


JUDGMSMT,  EmVBT  OF. 


$95 


principal.  Aldenr,  Clmrhy  11  How.209;  Good- 
year V.  Watson^  14  Barb.  481. 

Tender  of  payment,  if  not  accepted,  does 
not  extinguish  the  lien  of  the  judgment.  Peo- 
ple ex  rel.  MeKnight  v.  Beebey  I  Barb.  379. 
See,  hovrever,  an  analogous  case,  Kortright  v. 
Cody,  21  N.  T.  (7  Smith),  343,  where  k  was 
decided  that  a  tender  of  the  money  due  on  a 
mortgage  discharged  the  hen. 

c  Exeoution. — If  the  execution  is  suf- 
fered to  lie  dormant,  the  judgment  does  not 
cease  to  be  a  lien  on  the  real  estate  of  the  judg- 
ment debtor;  the  doctrine  in  regard  to  dor-* 
mant  executions  refers  to  per$ondl  estate.  Muir 
T.  Leiteh,  7  Barb.  341. 

Where  the  lien  of  a  judgment  has  ceased 
by  lapse  of  time,  the  court  will  order  a  per- 
petual stay  of  execution  in  behalf  of  bona /Ede 
purchasers,  unless  the  judgment  creditor  shall 
satisfy  the  court  th^re  is  good  reason  for  sup- 
posing that  the  purchases  were  not  in  good 
faith.  WiUoH  v.  8mUh,  2  Code  R.  18. 

d.  Death. — ^A  judgment  docketed  after 
the  decease  of  the  defendant,  does  not  bind 
real  estate ;  but  it  is  to  be  regarded  as  a  debt  to 
be  satisfied  in  the  usual  course  of  ndiiMntra- 
tion.  Clarice  Case,  15  Abb.  227. 

e.  Executory  contract.— A  judgment 

reffularly  docketed  against  the  Teador  of  lands 
sold  by  an  executory  contract,  is  a  chai^ 
upon  the  lands ;  but  the  lien  of  the  judgment 
is  subject  to  all  the  equities  previously  exist- 
ing. Moyer  v.  Hinman^  13  N.  Y.  (3  ICem.), 
i      ;  S.  C.  below,  17  Barb.  137.    «  A  court 


of  law  permits  a  judgment  creditor  to  subject 
the  land  to  sale  on  execution,  though  tbe 
judgment  debtor,  before  the  docketing  of  the 
judgment,  converted  it  into  personalty,  by 
contracting  to  convey  it  and  receiving  the  ob- 
ligation of  the  purchaser  for  the  considera- 
tion." id.  Dbnio,  J.  But  see  Smith  v.  Gage^ 
41  Barb.  60. 

/.  lUscellaneous.— The  judgment  does 
not  cease  to  be  a  lien  upon  the  property  of  the 
debtor,  as  against  him  and  his  grantee,  with- 
out a  valuable  consideration,  after  the  ten 
years.  Scott  v.  Howard,  3  Barb.  319. 

Where  a  judgment  has  been  vacated,  and 
afterwards  the  decision  is  reversed,  and  the 
order  vacating  the  judgment  is  set  aside,  the 
lien  of  the  judgment  is  restored,  except  as  to 
intervening  purchasers  in  good  faith,  or  incum 
branoes.  King  v.  Harris,  34  N.  Y.  (7  TilT.), 
330;  Aff'g  S.  G.  30  Barb.  471.  A  mortga^ 
of  lands,  as  security  for  future  advances,  is 
good  against  a  creditor  by  judgment,  for  the 
amount  of  the  advances  made  at  the  time  of 
the  recovery.  BMiMon  v.  WiUiams,  22  N. 
Y.  (8  Smith),  380.  A  stay  of  proceedings  does 
not  («ke  away  the  lien  of  the  judgment. 
Cowdrey  v.  CarpevUer,  17  Abb.  107 ;  S.  0.  2 
Rob.  601. 

This  sectioii  does  not  apply  to  judgments 
rendered  and  docketed  before  it  took  effect, 
which  was  on  the  10th  of  Jf|ly,  1851.  Fttch 
T.  Livingston,  4Sandf.  712;  and  see  Cowdrey 
V.  Carpenter,  17  Abb.  107,  109 ;  S.  0.  2  Rob. 
601,  604. 


III.  Secured  on  Appeal. 


a.  The  order. — ^The  order  directing  an 
entry  to  be  made  by  the  clerk,  that  the  same 
is  '*  secured  on  appeal,"  is  discretionary,  and 
the  power  to  grant  it  should  be  carefully  exer- 
cised. Orchard  v.  Binninger,  4  Abb.  N.  S. 
368 ;  Livingston  v.  Roberts,  3  Abb.  231 ;  S. 
G.  5  Duer,  680 ;  Fitch  v.  Livingston,  4  SanJf. 
712.  And  is  not  appealable,  id.  The  court 
has  power  to  direct  an  entry  upon  such  terms 
9M  it  may  deem  fit.  Bergen  v.  Stewart,  28 
How.  6.  Where,  since  the  undertaking  on 
an  appeal  was  given,  the  attorney  for  the  re- 
spondent had  executed  a  release  of  certun 
parts  of  the  real  estate  of  the  appellant  from 
the  operation  of  the  judgment,  thereby  dis- 
chargmg  the  sureties  in  the  undertaking,  the 
judge  refused  the  order  of  entry.  Wells  v. 
kelsey,  25  How.  384 ;  S.  0.  16  Abb.  221  (n.) 
Except  new  security  be  given  on  appeal,  id. 
The  order  will  not  be  granted  unless  the 
undertaking  on  the  appeal  is  sufficient  to  stay 
execution.  Hoppoek  v.  CoUrtU,  13  How.  461. 


h*  Surety. — The  court  may  require  an  ad- 
ditional surety.  Bergen  v.  Stewart,  28  How. 
6.  Where  there  were  two  sureties  in  the 
original  undertaking,  and  the  court  had  ordered 
a  third  in  order  to  have  the  judgment  marked 
"secured  on  appeal,*'  hM,  that  the  latter 
thereby  assumea  an  equal  responsibility  with 
the  former.  lb. 

The  matter  may  be  referred  to  a  referee  to 
report  on  the  sufficiency  of  Uie  sureties.  Ifimii 
V.  Baimum,  2  Abb.  409. 

Notice  of  motion  for  the  order  need  not  be 

f'ven  to  the  sureties.  Livingston  t.  Roberts, 
Abb.  231 ;  S.  G.  5  Ihxer,  680.  And  in  Bur- 
raU  V.  Vanderbat,  6  Abb.  70 ;  S.  0.  1  Bosw. 
637,  it  was  held  that  the  omission  to  give  such 
notice  does  not  discharge  the  sureties  from  lia- 
bility; while  in  Munn  v.  Bamum,  2  Abb. 
409,  it  was  said  that  the  sureties  are  entitled 
to  notice. 


lY.  Seitino  Aside  Judgment — Ibbeoulabitt. 


a.  Tixne. — ^A  mere  irregularity  cannot  be 
taken  advantage  of  after  one  rear.  Moulton  v. 
dem^Carty,  6  Rob.  470;  Whitehead  v.  Pe- 
care,  9  How.  35 ;  Van  Benthuysen  v.  Lyle,  8 
id.  312;  Park  v.  Church,  5  id.  381;  S.  G.  1 
Code  R.  N.  S.  47 ;  Cook  v.  JHekerson,  1  Duer» 


679;  Dederick  v.  Riehky,  19  Wend.  108;  2 
R.  S.  359,  §  2.  But  a  motion  to  set  aside  a 
void  judgment  is  not  barred  by  lapse  of  time. 
MouUon  y.dema  Carty,  6  Rob.  470  ;  Hdlkt 
V.  Righiers,  13  How.  43.  See  §  174  (n.) 
h.  Place. — ^It  would  seem  that  a  motion  to 
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set  ftside  should  be  made  in  the  district  Where 
the  Tenue  is  laid.  See  CrotUd  v.  Tarrence,  19 
How.  560. 

c.  TjOudhB^, — Constant  and  repeated  laches 
will  often  bar  the  motion  to  set  aside  for  irre- 
gularity. Martin  y.  Lott,  4  Abb.  365. 

d.  Replevin  suit. — Where,  in  an  action 
for  the  recovery  of  personal  property,  a  non- 
suit is  granted,  and  a  Judgment  entei-ed  for  a 
return  of  the  property,  the  general  term  will 
not  reverse  the  judgment  because  it  is  unwar- 
ranted or  improper,  but  will  leave  the  party  to 
correct  it  by  motion  at  special  tern.  8 luster  y, 
Williams  37  How.  109;  S.  C.  I  Sweeny,  215. 

e.  Affidavit  of  service— A  defect  in  an 
affidavit  of  service  of  summons,  in  regard  to 
the  name  of  the  defendant,  must  be  regard  as 
mere  irregularity,  and  should  be  taken  advan- 
tage of  within  the  time  allowed  for  motions  to 
set  aside  on  that  ground.  MauUoH  r.  de  ma 
Carfy,  6  Rob.  470. 


/.  Agreement. — ^Where  an  agreement  if 
made  between  a  creditor  and  his  debtors  for 
staying  the  entry  of  judgment  against  Uie  lai- 
ifir  on  certain  conditions,  and  while  the  agree- 
ment is  being  performed  by  tlie  debtors,  the 
creditor,  without  notice  to  the  debtors,  enters 
up  judgment,  issues  execution  and  levies  on 
the  property  of  the  debtors  in  violation  of  such 
agreement,  the  judgment  will  be  set  aside, 
even  if  the  agreement  was  invalid.  Ja^  v.  De 
Orooi,  28  How.  107 ;  IS.  G.  below,  17  Abb. 
36  (n.) 

g-  Paxties.— The  courts  will  not  interfere 
to  order  a  judgment  satisfied  of  record  on  the 
application  of  a  mere  stranger,  who  does  not 
show  any  personal  injury  to  arise  from  its 
continuance,  or  any  equitable  claim  to  the  re 
lief.  The  application  should  be  made  by  a 
party  to  the  record,  or  some  one  having  such 
a  legal  or  equitable  interest  as  the  courts  can 
recc^^nize.  Matter  of  Beara^  5  Rob.  643 


TITLE   IX. 

Of  the  Extcuiion  of  the  Judgment  in  Civil  Actions. 

Oharbb  I.  The  execution. 

II.  Proceeding  supplementaiy  to  the  0zeeatioii« 


CHAPTEB  L 


TAe  Execution. 

SsonOK  283.    Execution  within  five  years,  of  course,  as  prescribed  by  this  title. 

284.  After  five  years,  to  be  issued  only  by  leave  of  court ;  leave,  how  obtained , 

execution  on  judgment  of  justices'  or  other  inferior  courts ;  when  dock 
eted,  how  issued. 

285.  Other  judgments,  how  enforced. 

286.  The  difierent  kinds  of  execution. 

287.  To  what  counties  execution  voaj  be  issued. 

288.  Execution  against  the  person ;  m  what  cases  and  when. 

289.  Form  of  the  execution. 

290.  To  be  returnable  in  sixty  days. 

291.  Existing  laws  relating  to  execution  continued,  until  otherwise  provided. 

283.  [238.J  (Am'd  1849, 1866.)  Execution  within  Jive  yeare^  of  course, 
as  prescribed  by  this  title. 

Writs  of  execution  for  the  enforcement  of  judgments  as  now  used  nre 
modified  in  conformity  to  this  title,  and  the  party  in  whose  favor  judgment 
has  been  heretofore  or  shall  hereafter  be  giveu,«and,  in  case  of  his  death, 
his  pei-sonal  representatives,  duly  appointed,  may,  at  any  time  within  five 
years  after  the  entry  of  judgment,  proceed  to  enforce  the  same,  as  pre- 
scribed  by  thb  title. 

L  General  Notes.  * 


a.  Judgment  on  appeal.— On  an  ap- 
peal from  a  justice's  court,  the  judgment 
rendered  in  the  supreme  court,  may  be  en- 


forced in  the  same  manner  as  though  the 
action  had  been  commenced  in  the  supreme 
court.  Keeler  r.  Clark,  18  Abb.  154. 


\ 
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h.  Judgment  as  security .— Where  par- 

tiee  who  were  not  serred  with  process  were  al- 
lowed to  come  in  and  defend  an  action  in  which 
judgment  had  been  entered  on  default  of  the 
only  one  served,  such  judgment  to  stand  as  se- 
curity, it  was  Md  that  execution  could  not  be 
issued  upon  it  pending  the  litigation.  Ford  r» 
Wkittridge,  9  Abb.  416. 

And  where,  for  better  securing  the  recoyery, 
a  judgment  has  been  entered  on  a  verdict,  the 
defendant  may  still  move  for  a  new  trial  on  a 
case.  Benedid  v.  Caffe,  3  Duer,  669 ;  S.  C.  12 
N.  T.  Leg.  Obfl.  262. 

e.  Judgments  rendered  before  the 

Code. — Tne  provisions  of  sections  283  and 
284  apply  as  well  to  judgments  rendered  in 
actions  before  the  Code,  as  to  those  in  actions 
under  it.  CatskiU  Bank  v.  Sandfard,  2  Code 
R.  58  (n.);  S.  0.  4  How.  101.  But  see, 
contra,  Clark  v.  Hutchinson,  1  Code  R.  127; 
S.  0.  7  N.  Y.  Leg.  Obs.  91,  sub  nom.  Hutch^ 
son  ads.  Clark, 

d.  Judgment  against  cori>oration 

of  New  X  ork  city. — In  all  actions  com- 
menced after  April  14,  1860,  ten  days'  notice 
in  writing  must  be  given  to  the  comptroller  of 
said  city,  by  either  the  party  adverse  in  in- 
terest, hia  agent,  attorney  or  the  sheriff,  before 
any  execution  can  be  levied  upon  the  proper^ 
of  said  corporation.  Laws  of  1860,  ch.  379, 
§§  5  and  6. 

The  amounts  of  judgments  against  the  city 
are  included  by  the  comptreller  in  his  report 
or  budget,  are  raised  by  the  tax  levy,  and  paid 
by  the  comptroller ;  and  until  the  moneys  to 
pay  such  judgments  shall  have  been  raised,  as 
hereinbefore  provided,  and  payments  of  such 
judgments  respectively  shall  have  been  re- 
fused for  two  days  after  demand  in  writinar, 
by  the  said  comptroller,  no  execution  shali 
issue  against  the  mayor,  aldermen  and  com- 
monalty aforesaid,  unless  the  amount  of  such 
judgments  respectively  shall  not  have  been 
included  in  the  annual  report  or  budget  of  the 
comptroller  aforesaid,  in  the  next  tax  levy 
passed  by  the  legislature.  Laws  of  1865,  ch. 
646,  §  5. 

But  these  provisions  do  not  affect  claims 
arising  out  of  the  riots  of  July,  1863.  lb. 

Nor  to  judgments  on  contracts  made  before 
the  act  took  effect.  Hadfield  v.  Mayor,  etc.  of 
New  York,  2  Abb.  N.  S.  95 ;  S.  C.  6  Rob.  501. 

In  Brinckerhoff  v.  Board  of  Education,  6 
Abb.  N.  S.  428 ;  S.  C.  37  How.  499 ;  2  Daly, 
443,  the  court,  after  a  review  of  English  and 
American  causes  on  the  subject,  arrives  at  the 
<x>nclu8ion  that  under  an  execution  against  a 
municipal  corporation,  the  property  of  the 
corporation  not  devoted  to  public  use,  may  be 
taken  and  sold  to  satisfy  the  iudgtuent ;  that 
if  there  is  no  such  property,  the  remedy  is  by 
mandamus,  to  compel  the  payment  out  of  any 
money  or  fund  under  the  corporate  control,  or 
to  compel  the  raising  of  it  by  tax,  where  the 
corporation  has  power  to  impose  a  tax ;  and  if 
it  has  not,  then  the  creditor  has  no  compul- 
sory remedy.  The  provision  of  the  act  of 
l8K'i,  for  the  levy  of  taxes  in  the  city  of  New 


York,  which  directs  that  no  judgment  shall 
be  entered  against  such  corporation,  except 
upon  proof  that  the  amount  claimed  remains 
unexpended,  to  the  credit  of  the  appropriation 
to  the  specific  object  or  purpose  under  the 
claim  sued  for,  does  not  apply  to  claim  under 
contracts  made  before  the  act  took  effect 
(May  4,  1866).  Laws  of  1866,  ch.  876,  §  10; 
Smiih  V.  Mayor,  etc.  of  New  York,  7  Rob. 
190 ;  S.  C.  34  How.  508. 

e.  When  executions  may  issue  of 

course. — ^An  execution  may  be  issued  forth- 
with on  entering  the  judgment.  Sv^ift  v.  De- 
Witt,  1  Code  R.  25;  S.  G.  3  How.  280,  sub 
nom.  De  WiU  ads.  Swift;  6  N.  Y.  Leg.  Obs. 
314. 

/.  Judgment  must  be  entered.^ 

But  no  jud^ient  will  authorize  proceedings 
thereon  until  the  record  has  been  signed  and 
filed.  2  R.  S.  360,  §  11.  See  Marvin  v.  Mer- 
rick, 5  Wend.  109;  Barrie  v.  Dana,  20 
Johns.  307.  Where  there  has  been  a  stay 
of  proceedings  for  the  purpose  of  an  appeal, 
an  oral  announcement  of  the  decision  wa  an 
entry  of  the  same  in  the  minutes  of  the  clerk, 
is  not  sufficient  to  authorize  the  issuing  of 
execution.  A  formal  judgment  which  em- 
braces the  decision  of  the  court,  and  which 
becomes  a  permanent  record,  must  be  entered 
by  the  clerk,  and  it  is  only  such  judgment 
that  removes  the  stay.  Bowman  t.  TMman, 
19  Abb.  84;  S.  G.  3  Rob.  633 ;  2  id.  632 ;  28 
How.  482. 

The  judgment  roll  must  be  filed,  and  the 
judgment,  regularly  docketed ;  and  an  exe- 
cution issued  before  this  has  been  done,  is 
void.  Townshend  v.  Wesson,  4  Duer,  342, 
354. 

Where  an  attorney  sent  an  execution  to  the 
sheriff  on  the  3d  of  th^  month,  directing  him 
to  indorse  it  as  received  on  the  6th,  judgment 
was  not  perfected  when  the  letter  was'  sent, 
but  the  proper  proceedings  were  had  before 
the  sheriff  made  a  levy,  which  he  made  on 
the  6th,  in  accordance  with  his  instructions, 
it  was  held,  that  the  execution  was  regularly 
issued.  Walters  v.  Sykes,  22  Wend.  566. 

Where  an  execution  was  issued  and  levied 
through  inadvertence,  before  the  record  was 
filed,  it  was  ordered  filed  nunc  pro  tunc, 
Chichester  v.  Cande,  3  Gow.  39. 

9*  Judgment  against  husband  and 

wife. — In  an  action  agMust  husband  and  wife 
jointljr*  for  a  tort,  if  there  is  judgment  for  the 
plaintiff,  an  execution  may  issue  against  both, 
as  both  are  judgment  debtors,  and  it  may 
be  satisfied  out  of  the  propertv  of  the  hus- 
band, or  the  separate  property  of  the  wife.  If 
it  is  returned  unsatisfied  in  whole  or  in  part, 
either  or  both  may  be  taken  in  execution 
acainst  the  body.  Flanagan  v.  Tinen,  Zl 
How.  130 ;  S.  G.  53  Barb.  587 ;  Marsh  y. 
Potter,  30  id.  506. 

h.  Judgment— liow  satisfied.— If  a 

judgment  lias  been    satisfied    in  the  mode 
pomted  out  by  Uw  (2  R.  S.  362,  §  22),  no  ex- 
ecution can  be  issued  upon  it.  Ackirman  t 
.icAermoii,  14  Abb.  229. 
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~  And  where  good  canw  therefor  is  shown, 
the  satisfaction  may  he  vacated,  and  the  judg- 
ment restored,  id.  Ward  v.  Wordsworth,  1 
£.  D.  Smith,  5d8 ;  S.  G.  9  How.  16,  sub  nom. 
Ward  V.  Syme, 

Thus,  where  the  plaintiff  paid  the  amount 
of  the  judgment  for  costs  to  the  defendant, 
with  notice  of  the  lien  of  the  defendant's  at- 
torney for  his  costs,  the  satisfaction  was  set 
aside,  and  the  attorney  allowed  to  enforce  his 
lien.  lb. 

$0  where  by  an  agreement  between  a  judg- 
ment creditpr  and  a  judgment  debtor,  a  satis- 
faction of  a  judgment  was  to  be  entered,  upon 
the  performance  by  the  defendant  of  the  terms 
of  the  agreement,  and  the  defendant  caused  the 


satislbetion-piece  to  he  filed,  but  refused  to 
perform  the  conditions  upon  which  said  satis- 
faction was  to  be  entered,  the  court  set  aside 
the  satisfaction  and  restored  the  judgment. 
8  locum  y.  Fr9ema$i,  2  Trans.  App.  dO^. 

Where  real  estate  was  sold,  and  the  judg- 
ment satisfied,  it  was  afterward  disooverMl 
that  the  execution  was  void,  and  the  plaintiff 
thereupon  DKyred  for  leave  to  issue  a  new  exe- 
cution, which  was  granted,  it  was  hM  that 
he  had  power  to  issue  such  execution  without 
an  order  for  that  purpose,  and  that  such  order 
would  not  extond  such  power  beyond  five 
years  fi^m  the  dato  of  the  judgment.  Fidd  v. 
Paulding,  3  Abb.  139;  8.  C.  IHilt.  187. 


II.  Execution  in  Case  of  Death  op  Judgment  Debtor. 


a.  Surviving  debtors.  —  Although  an 

execution  may  not  issue  against  the  personal 
representatives  for  one  year  after  the  death  of 
the  judgment  debtor,  yet  this  provision  does 
not  prevent  the  issuing  of  an  execution  within 
that  time  against  the  survivors,  if  there  are 
others  jomtly  liable.  Day  v.  Bice,  19  Wend. 
644. 

h.  When  execution  may  issue.— No 

execution  may  issue  within  a  year  after  the 
death  of  the  defendant,  nor  in  any  case  unless 
upon  pennissionof  the  surrogate  of  the  county, 
who  may,  upon  proper  cause  shown,  make  an 
order  granting  permission  to  issue  such  execu- 
tion. Laws  of  1850,  ch.  295 ;  WUgw  v.  Blood- 
good,  33  How.  289. 

By  that  provision,  creditors  are  not  required 
to  wait  until  letters  testamentary  are  granted 
against  the  estate  of  the  deceased,  if  the  sur- 
rogate permite  an-  execution  to  be  issued. 
Aldm  T.  Clark,  11  How.  209. 

e.  Scire  fkcias. — ^Althougfa  the  writ  of 

scire  facias  has  been  abolished  by  the  Code, 
yet  proceedings  in  the  nature  of  that  writ 
should  be  had,  after  the  death  of  the  debtor, 
wherein  the  heirs  and  terre-tenante  may  hate 
a  hearing,  before  any  lands  of  the  deceased, 
upon  which  it  is  claimed  that  the  judgment  is 
a  lien,  shall  be  sold  on  execution.  The  act 
of  1850,  supra,  does  not  supersede  the  ne- 
cessity of  such  proceeding,  nor  is  it  a  sub- 


stitute for  them,  i^rmib  t.  Morrison,  13  Abb. 
80. 

A  mere  mortgagee  cannot  apply  to  have  an 
execution  set  aside  which  is  irregular  for  the 
want  of  such  proceedings.  lb. 

But  it  is  said  that  the  Laws  of  1850  ex- 
plicitly authorise  the  issuing  of  execution 
against  the  estate  of  a  judgment  debtor,  after 
the  expiration  of  one  year  firom  his  death, 
provided  the  surrogate  makes  an  order  grant- 
ing permission  to  issue  such  execution.  WU- 
gus  V.  Bloodgood,  33  How.  289. 

d.  Death  after  execution  issued.— 

Where,  after  the  execution  has  been  issued 
and  pending  the  advertisement,  the  judgment 
debtor  died,  it  was  held,  that  the  plaintiff 
could  proceed  to  enforce  the  judgment  in  all 
respecte  as  though  the  defendant  was  alive. 
Wood  V.  Moor?Muse,  I  Lans.  405. 

It  has  been  held  that  where  a  defendant 
dies  after  an  execution .  has  been  issued  and 
returned  unsatisfied  within  five  years  after 
the  rendition  of  the  judgment,  no  consent  or 
order  of  the  court  is  necessanr  on  issuing  a 
second  execution.  Flanagan  v.  Tinen,  37  How. 
130 ;  S.  G.  53  Barb.  587. 

«.  Duty  of  BUrrogate.— The  surrogate 
has  no  power  to  set  oft*  a  claim  against  the 
judgment  creditor,  and  deduct  it  trom  the 
•mount  of  the  judgment,  (/feveiafidv.  Whi^ 
ton,  31  Barb.  544. 


m.  Judgment  against  Executob  ob  Administbatob. 


a.  When  execution  may  issue.  *- 

Where  a  creditor  shall  have  obtained  a  judg- 
ment against  any  executor  or  administrator, 
after  a  trial  at  law  upon  the  merits,  he  may  at 
any  time  thereafter  apply  to  the  surrogate 
having  jurisdiction,  for  an  order  against  such 
executor  or  administimtor,  to  show  cause  why 
an  execution  on  such  judgment  should  not  be 
issued.  The  surrogate  shall  issue  a  ciUtion 
requiring  the  executor  or  administrator  to  ap- 
pear before  him  and  account.  And  if  it  shall 
appear  that  there  is  property  properly  appli- 
cable to  the  payment  in  whole  or  in  part  of 
such  judgment,  the  surrogate  shall  make  an 
order  thilt  execution  hp  iss^^d  for  the  amount 
9Q  applipikble.  2  B-  S.  UQ,  ^  )9  and  gO, 


The  execution  may  issue  under  the  above 
provision,  unless  it  is  made  to  i^pear  tliat 
there  are  other  debts  of  the  decedent  entitled 
to  a  preference  under  the  provisions  of  2  B. 
S.  §§  27  and  28,  which  prescribe  the  order  of 
{deference  and  payment  of  debto  of  a  decedent. 
Mount  V.  Mitdeil,  31  N.  Y.  (4  Tiff.),  356 ;  S 
€.  19  Abb.  1,  sub  nom.  Mitchdl  v.  Mount 
Bev'g  S.  0. 17  id.  265. 

Tl^  accounting  referred  to  in  2  B.  S.  116, 
§  20,  is  simply  to  determine  the  condition  of 
the  assets  and  ascertain  if  there  are  any  funds 
applicable  to  the  debt  in  question.  lb. 

Execution  shall  only  issue  after  an  account- 
ing or  a  special  order,  and  then  only  for  the 
vmn  that  shall  have  appeared  to  have  been  a 
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just  proportion  of  the  assets  of  the  deceued, 

ap(,licable  to  the  judgment.  2  R.  S.  88,  §  32. 

b.  The  order  of  the  surrogate.— The 

order  may  be  obtained,  if  the  judgment  was 
obtained  by  default,  at  any  time  after  six 
months  from  the  granting  of  letters  testament- 
ary, but  not  before.  See  2  R.  S.  116,  §  18. 
And  if  obtained  "after  a  trial  at  law  upon  the 
merits, "  at  any  time  after  judgment,  tliough 
within  the  six  months.  MtUs  v.  I'hursby,  2 
Abb.  432,  437;  S.  C.  12  How.  385;  Winne 
v.Van  Schaickf  9  Wend.  448.  But  see,  contra, 
People  ex  rel.  Bailey  v.  Judges  of  Albany 
Mayor* s  Court,  9  Wend.  486,  which  holds 
that  the  surrogate  has  no  jurisdiction  where 
judgment  passes  against  executors  or  admin- 
istrators by  default.  See,  also.  People  ex  rel. 
Fogaisonger  y.  Judges  of  Erie  Common  Pleas, 
4  Cow.  445. 

There  are  cases  in  which  the  surrogate  has 
a  discretion  whether  to  grant  an  order  for  the 
issuing  of  an  execution.  MUls  y.  Thursby,  11 
How.  126. 

Where  the  executors'  accounts  have  been 
"  rendered  and  settled  "  before  the  surrogate, 
an  order  is  not  necessary.  Olmsted  v.  Vreden- 
hurgh,  10  How.  215. 

Under  the  provisions  of  2  R.  S.  116,  §  20, 
it  is  erroneous  to  proceed  by  an  order  to  show 


cause ;  a  citation  should  be  issued.  8t,  John 
V.  Voorhies,  19  Abb.  53. 

And  if,  on  the  hearing,  there  appear  to  be 
no  assets  in  the  hands  of  the  executor  or  ad- 
ministrator, the  surrogate  has  no  power  to 
order  an  execution,  lb. 

c.  Appeal  from  surrogate's  order. 

Where  an  appeal  is  taken  from  an  order  of  a 
surrogate,  granting  leave  to  issue  an  execu- 
tion against  an  executor,  the  general  term  has 
no  junsdiction  to  hear  the  matter,  unless  the 
appellant  gives  security  for  the  full  amount 
directed  to  be  levied,  with  interest  and  the 
costs  of  the  appeal.  MitcheU  v.  Mount,  19 
Abb.  1 ;  S.  C.  31  N.  Y.  (4  Tiflf.),  356,  sub 
nom.  Mount  v.  Mitchell ;  Rev'g  S.  G.  17  Abb. 
265.    See  2  R.  S.  116,  «  21. 

The  order  is  conclusive  as  to  the  sufficiency 
of  the  assets,  and  will  not  be  reviewed  on 
that  point.  lb. 

d.  Debt  incurred  by  executor.— 

Where  the  executor  has  incurred  a  liability  in 
the  administration  of  the  estate,  for  which  a 
judgment  has  been  recovered,  after  a  trial  on 
the  merits,  the  surrogate  may  make  an'  order 
that  execution  be  issued,  in  the  same  manner 
as  though  it  had  been  a  judgment  on  a  debt 
owing  by  the  decedent.  Matter  of  Thomp" 
sons^s  Estate,  41  Barb.  237  ;  S.  G.  1  Redf.  490. 


IV.  Execution  in  Case  of  Death  of  Judgment  Ciietitgr. 


a.  How  to  obtain  execution.— If  a 

plaintiff  dies  alter  final  judgment  in  his  favor, 
but  before  execution  issued,  the  same  remedy 
may  be  had  by  action,  pursuant  to  section  428 
of  the  Code,  as  was  previously  had  by  writ  of 
scire  facias  at  the  suit  of  his  personal  repre- 
sentatives. Ireland  v.  Litchfield,  22  Uow.  178 ; 
S.  C.  8  Bosw.  634. 

Such  a  proceeding  is  not  an  action  on  the 
judgment,  and  may  be  had  without  leave  of  the 
court.  It  is  the  only  mode  of  reviving  the 
judgment  in  the  name  of  the  executors  or  ad- 
ministrators, and  of  obtaining  execution 
thereon.   Wheeler  v.  Dakin,  12  [low.  537. 

In  Thurston  v  King,  1  Abb.  126,  the  court 
says  that  execution  cannot  issue  upon  a  judg- 
ment after  the  death  of  the  judgment  creditor, 
and  the  only  remedy  is  by  original  action  by 
the  executors  of  the^ deceased,  in  which  "  they 
would  be  entitled  to  ask  for  and  obtain  an  ex- 
ecution to  be  issued  in  their  names." 

b.  Application  by  motion.— An  exe- 
cution upon  a  judgment  cannot  be  issued 


upon  the  application  of  the  executors  of  a 
deceased  plaintiff,  upon  motion.  Jay  v.  Mar 
tine,  2  Duer,  6«54.    See,  also,  Wheeler  v.  Da- 
kin,  12  How.  537  ;  Thurston  v.  King,  1  Abb. 
126. 

Where,  alter  the  lapse  of  five  years,  a  motion 
was  made  to  allow  execution  to  be  issued  on 
a  judgment,  which  motion  was  granted,  but  it 
appearing  that  the  plaintiff  had  been  dead  for 
over  two  vears,  and  that  the  afiidavit  was  en 
titled  in  the  original  action,  and  the  notice  of 
motion  was  subscribed,  "  C.  W.  B.,  Att*y  for 
pl'fi,"  it  was  held  that  the  order  and  the  exe- 
cution issued  under  it  were  void.  BeUinger  v. 
Ford,  21  Barb.  311. 

c.  Judgment  in  county  court.— An 

action  will  not  lie  in  the  supreme  court  for 
leave  to  issue  an  execution  on  a  judgment  in 
the  county  court.  NUesv.  Perry ,  29  How.  192. 

d.  Assignee. — Where  executors  have  as 
signed  a  judgment,  an  action  to  obtain  exe- 
cution thereon  is  the  proper  course.  Cameron 
V.  Young,  6  How.  372. 


V.  Effect  of  Insolvent's  Discharge. 


a.  Validity  of  discharge.— The  court 

will  set  aside  an  execution  issued  on  a  judg- 
ment obtained  prior  to  the  obtaining  of  an  in- 
solvent's discharge,  unless  such  discharge  is 
shown  to  be  invalid,  and  its  validity  will  not 
be  tried  on  affidavits.  Dresser  v.  Shufeldt,  7 
How.  86;  Stuart  v.  Salhinger,  14  Abb.  291 ; 
Manhattan  Oil  Co.  v.  Thorn,  id.  (n.),  and 
cases  there  cited;  Rich  v.  Salinger,  11  id. 
344^  where  the  old  cases  are  referr9d  to, 

67 


The  only  mode  of  testing  the  validity  of 
the  discharge  is  by  obtaining  permission  of 
the  court  to  bring  an  action  on  the  judgment. 
SmUh  V.  Paul,  20  How.  97 ;  Mich  v.  Salin- 
ger, 11  Abb.  344. 

But  where  the  discharge  has  been  adjudged 
invalid,  the  plaintiff  will  be  allowed  to  issue 
execution  on  the  judgment.  Small  v.  Whea- 
ton,  4  E.  D.  Smith,  427;  S.  C.  2  Abb.  316. 
See,  also,  Brovme  v.  Bradley,  5  Abb.  141. 
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h.  Joint  debtors. — When  one  of  the  aer- 
enl  judgment  debtors  is  discharged  as  an  in- 
solvent, and  the  judgment  creiditor  idin- 
quishes  his  judgment,  "£Dr  the  benefit  of 
creditors,"  such  release  does  not  affect  his 
claim  against  the  co-defendants  of  the  insoW- 
ent,  against  whom  he  may  enforce  his  judg- 
ment. mUworih  T.  CaidweU,  27  How.  188 ;  S. 
C.  18  Abb.  20. 

c.  United  States  oourt.— When 


ezeestion  had  been  issued  and  a  kvj  mads 
before  the  filing  of  a  petition  for  an  auudioa- 
tion  of  bankruptcy,  it  was  held  that  the  lien 
of  such  levy  is  preserved  by  the  bankrupt  act, 
and  is  to  be  respected  by  the  United  States 
district  court,  sitting  in  Mnkruptcy.  But  it 
must  appear  that  the  judgment  and  execution 
of  the  State  court  were  obtained  without  col- 
lusion. MaUer  of  BemgUin,  34  How.  ^9. 


§  /284:.  [239.]  (AmM  1851, 1858.)  After  five  years,  to  be  issued  only  by 
leave  of  court ;  leave,  how  obtained  ;  execution  on  judgment  of  justice^  or 
other  inferior  courts,  when  docketed,  how  issued. 

After  a  lapse  of  five  years  from  the  entry  of  judgment  an  execution  can 
be  iseued  only  by  leave  of  the  court  upon  motion,  with  personal  notice  to 
the  adverse  party,  unless  he  be  absent  or  non-resident,  or  cannot  be  found 
to  make  such  service,  in  which  case  such  service  may  be  made  by  publica- 
tion, or  in  such  other  manner  as  the  court  shall  direct  Such  leave  shall 
not  be  given  unless  it  be  established  by  the  oath  of  the  party,  or  other  sat- 
isfactory proof,  that  the  judgment  or  some  part  thereof  remains  unsatisfied 
and  due.  But  the  leave  shall  not  be  necessary  when  execution  has  been 
issued  on  the  judgment  within  the  five  years,  and  returned  unsatisfied  in 
whole  or  in  pail. 

When  judgment  shall  have  been  rendered  in  a  coui*t  of  justice  of  the 
peace,  or  in  a  justice's  or  other  inferior  court  in  a  city  and  docketed  in 
the  office  of  the  clerk  of  the  county,  the  application  for  leave  to  issue  exe- 
cution must  be  to  the  county  court  of  the  county  where  the  judgment  was 
rendered,  or  in  the  city  and  county  of  New  York  to  the  court  of  conunon 
pleas  of  that  city  and  county. 


See  ant€i  $  H  snhd.  13. 


L  Leave  to  Issue  ExEccmoN. 


a.  Execution  issued  without  leave. 

If  an  execution  is  issued  on  a  judgment  with- 
out leave,  after  the  laye/e  of  five  years  from 
its  entry,  such  execution  is  not  void,  but 
voidable  merely,  and  it  is  discretionary  with 
the  court  whether  it  will  be  set  aside.  In 
order  that  a  motion  to  set  aside  such  an  exe- 
cution should  prevail,  it  must  be  made  prompt- 
ly, and  it  must  appear  that  the  defendant  has 
not  consented  to  the  issuing  of  such  execution. 
Bank  of  Genetee  v.  Speneefy  18  N.  Y.  (4 
Smith),  150;  Winebrmer  v.  Johnson,  7  Abb. 
N.  S.  202.  See,  also,  BeUinger  v.  Ford,  21 
Barb.  Bll. 

It  is  otherwise  in  the  case  of  an  execution 
issued  on  a  judgment  of  the  marine,  or  a  jus- 
tice's court.  Morse  v.  Goold,  11  N.  Y.  (1 
Kern.),  281 ;  Bates  v.  James,  3  Duer,  45. 

b.  Application  need  not  be  made 
until  after  five  years.— No  application 

need  be  made  until  after  the  lapse  of  five 
years  from  the  rendition  of  judgment,  and  if 
execution  has  been  issued  within  that  time, 
no  application  is  necessary.  WHgus  v.  Bloodr 
good,  33  How.  289. 


Where  an  execution  which  had  been  issued, 
and  under  which  property  had  been  sold,  was 
discovered  to  he  void,  the  plaintiff  (three  yean 
after  judgment)  applied  for  leave  to  issue  a 
new  execution,  which  was  granted.  Five 
years  later,  he  issued  execution,  which  was 
held  irregular,  the  court  saying  that  in  order 
to  remove  the  bar  of  section  284,  the  applica- 
tion must  not  be  made  until  five  years  have 
elapsed  from  the  entry  of  judgment.  JFieid  v. 
Pauldmg,  3  Abb.  139 ;  S.  0.1  Hilt.  187. 

Where,  after  execution  had  been  issued  and 
returned  unsatisfied,  the  plaintiff  died,  it  was 
held  that  no  application  was  necessary  before 
issuing  a  second  execution.  FlanaganY.  Tmrn^ 
37  How.  130 ;  S.  G.  55  Barb.  587. 

e.  "Waiver. — An  execution  may  issue 
after  five  years,  by  consent  of  the  defendant. 
Hulbut  V.  FuUer,  3  Code  R.  55.  See  Merritt 
V.  Wing,  4  How.  14;  S.  0.  2  Code  B.  20. 

d.  Reference. — Where  the  tscts  are  in 
dispute  as  to  the  amount  due  on  the  judg- 
ment, a  reference  to  ascertain  the  facts  will  oe 
ordered.  Kennedy  v,  JdHls,  4  Abb.  132;  Xee 
T.  Watkins,  13  How.  178;  S.  C.  3  Abb.  243. 
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e.  Qaestioning  Judgment.  —  Upon 

an  application  for  leave  to  issue  execution, 
the  court  will  not  inquire  into  the  validity  of 
the  judgment ;  so  long  as  the  judgment  remains 
on  record,  the  party  is  entitled  to  have  ^  his 
application  granted.  Lee  y.  Waikins,  13  How. 
178;  S.  C.  3  Abh.  243. 

/.  After  twenty  years.—The  judgment 

is  presumed  to  be  paid  after  the  lapse  of 
twenty  years,  and  an  application  for  leave  to 
issue  execution  will  not  be  granted  after  that 
time,  unless  there  is  some  proof  of  a  payment, 
or  a  written  acknowledgment  within  that 
time.  Kennedy  v.  Milis^  4  Abb.  132. 

g.  Opposing  application— offset.— 

So  long  as  the  judgment  remains  unimpaired, 
the  right-  to  the  execution  is  a  legal  one,  and 
a  counter  demand,  whether  reduced  to  judg- 
ment or  not,  will  not  avail  to  prevent  the 
granting  of  the  application.  Thus,  where  the 
judgment  debtor  owned  judgments  to  a 
greater  amount  than  that  of  the  moving 
party,  the  most  the  court  could  do  would  be 
to  suspend  its  decision  until  an  applicatioa  to 
allow  a  set-off  should  be  decided.  AMf  Y. 
Carr,  26  N.  Y.  (12  Smith),  383;  Bev*!  8.  O. 
1  HUt.  411. 


h.  Insolvent's  disohajrge.— Although  a 

defendant  has  obtained  his  discharge  as  an 
insolvent,  yet,  if  his  discharge  has,  for  any 
cause,  been  declared  void,  the  plaintiff  may 
avail  himself  of  the  benefit  of  this  section  af- 
ter the  lapse  of  five  years  from  the  entry  of 
judgment.  Broume  v.  Bradley ^  5  Abb.  141 ; 
SmaU  V.  Wheatan,  4  £.  D.  Smith,  427 ;  S. 
G.  2  Abb.  316.    See  note  V,  §  283,  ante. 

t.  After  action  on  judgment  —After 

a  party  has  brought  an  action  on  a  judgment 
and  recovered,  he  mav  obtain  leave  to  issue 
execution  on  the  old  judgment.  SmaU  v. 
Wheaton,  4  £.  D.  Smith,  427 ;  S.  0.  2  Abb. 
316. 

i.  Creditor's  bill,  etc.  —  Where  the 

plaintiff  filed  a  creditor's  bill  in  equity 
against  the  defendant,  and  after  due  proceed- 
ings a  receiver  was  appointed  and  took  pos- 
session of  the  property,  the  plaintiff  then  is- 
sued an  alias  execution,  and  a  levy  was  made 
on  property  held  by  such  receiver,  the  court 
ordered  the  levy  to  be  set  aside  and  the 
execution  staged,  unless  the  plaintiff  should 
dismiss  his  bill  in  equity  and  vacate  the  re- 
ceivership. Crouvemeur  v.  Warner,  2  Sandf 
624. 


§  285.  [240.]  (Am'd  1849.)  CHJier  judgments y  how  enforced. 

Where  a  judgment  requires  the  payment  of  money  or  the  delivery  of 
real  or  personal  pi-operty,  the  same  may  be  enforced  in  those  respects  by 
execution  as  provided  in  this  title.  Where  it  requires  the  performance  of 
any  other  act,  a  certified  copy  of  the  judgment  may  be'  served  upon  the 
party  against  whom  it  is  given,  or  the  person  or  officer  who  is  required 
thereby,  or  by  law,  to  obey  the  same,  and  his  obedience  thereto  enforced. 
If  he  refuse,  he  may  be  punished  by  the  court  as  for  a  contempt. 

I.  JuDGMEirr  Requirino  Spegefio  Pebfobmangk. 

c.  Motion  Tumecessary.— Where  the 

plaintiff  had  judgment  that  the  defendant 
cancel  or  acknowledge  satisfaction  of  a  cer* 
tain  mortgage,  and  afterward  moved  for  '*  an 
order  to  compel  the  defendant  to  cancel  or 
satisfy  the  mortgage,"  etc.,  it  was  held^  that 
such  motion  was  unnecessary  as  the  judg- 
ment itself  contained  the  proper  order.  Fero 
V.  Van  Evra,  9  How.  148. 

d.  Service  of  judgment —The  plaint- 
iff should  serve  on  the  defendant  a  copy  of 
the  judgment ;  a  service  on  the  defendant's  at- 
torney of  a  transcript  of  the  judgment,  with 
notice  to  them  that  satisfaction  is  required,  is 
n(»t  sufficient.  FeroY*  VanEvra,9  How.  148. 

e.  Re^isal  to  romply.— There  must  be 
a  demand  and  refusal  to  comply  with  the  re- 
quirements of  the  judgment,  in  order  to  jus- 
tify proceedings  for  contempt.  Gray  v.  Cook, 
24' How.  432. 

/.  Judgment  for  p^  yment  of  money. 

Where  a  judgment  directed  the  payment  of 
money  into  court,  the  court  said  that  if  a  judg- 
ment directed  the  performance  of  certain  acta.. 


«.  Execution  of  deed.— Where  a  judg- 
ment required  the  execution  of  a  release  and 
conveyance,  on  the  written  demand  of  tbe 
plaintiff,  which  was  served  with  a  copy  of  the 
judgment,  and  two  months  thereafter  a 
proper  release  was  presented  to  the  defendant 
for  execution,  and  he  refused  so  to  do,  it  was 
held,  that  there  being  no  person  present  to 
witness  its  execution,  and  the  fact  that  it  was 
not  sealed  %hen  presented,  were  not  good 
reasons  for  a  refusal ;  held,  also,  that  it  was 
not  a  valid  reason  for  such  refusal  that  the 
written  demand  was  not  served  at  the  time 
the  release  was  presented.  In  that  case  the 
defendant  was  committed  for  contempt.  Mor- 
ris V.  Walsh,  14  Abb.  387 ;  S.  C.  9  Bosw.  636. 

b.  Questionastoformofinstrument. 

The  judgment  should  provide  some  mode  of 
settling  the  form  of  the  instrument  to  be  ex- 
•cutedy  but  in  the  absence  of  such  a  provision, 
if  a  proper  instrument  is  presented  to  the  de- 
fendant, he  is  bound  to  execute  it,  although  it 
has  not  been  approved  by  the  court ;  or  he 
may  apply  on  his  own  behalf,  to  have  the  form 
settled.  HiUiker  v.  Ua^h^^me,  5  Bosw.  710. 
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and  also  reqQired  the  payment  of  money,  it  may 
be  enforced  in  the  latter  respect  by  execution, 
and  that  is  the  only  proceeding  that  can  be 
resorted  to  in  the  first  instance  to  compel  pay- 
ment, lb. 

g-  Proceedings  for  contempt.— If 

the  court  has  obtained  jurisdiction  of  the  per- 
son of  a  party  in  an  action,  it  retains  that 
jurisdiction  for  all  purposes  of  enforcing  the 
judgment.  PiU  ▼.  Davison^  3  Abb.  ^.  S. 
98;  S.  C.  34  How.  356;  id.  628  (n.);  37 
N.  T.  (10  Tiff.),  235 ;  4  Trans.  App.  266. 


i 


Methods  of  proceeding  to  ponisli  for  eeo- 

tempt,  discussed.  lb. 

Where  a  defendant,  by  the  judgment  re- 
covered against  him  was  enjoined  £[>m  doing 
certain  acts,  and  on  appeal  has  stayed  the 
plaintiff's  "proceedings  on  the  judgment,"  an 
attachment  against  the  defendant  for  disobey- 
ing the  judgment,  will  not  be  allowed.  Howe 
y.  Searing,  11  Abb.  28;  S.  C.  19  How.  14;  6 
Bosw.  354. 


§  286.  [241.]  (AmM1849.)  The  difererU  kinds  of  execution. 

There  shall  be  three  kinds  of  execution  :  one  against  the  property  of 
the  judgment  debtor,  another  against  his  peraon,  and  the  third  for  the  de* 
livery  of  the  possession  of  real  or  personal  property,  or  8uch  deliveiy  with 
damages  for  withholding  the  same.  They  shall  be  deemed  the  process  of 
the  court,  but  they  need  not  be  sealed  nor  subscribed,  except  as  prescribed 
in  section  289. 

§  287.  [242.]  (Am'd  1851, 1852, 1862.)  To  whai  counties  execution  may  be 
issued. 

When  the  execution  is  against  the  property  of  the  judgment  debtor,  it 
may  be  issued  to  the  sheriff  of  any  county  where  judgment  is  docketed 
When  it  requires  the  delivery  of  real  or  personal  property,  it  must  be  is- 
sued to  the  sheriff  of  the  county  where  the  property  or  some  part  thereof 
is  situated.  Executions  may  be  issued  at  the  same  time  to  different  counties. 
Beal  property  adjudged  to  be  sold  must  be  sold  in  the  county  where  it  lies, 
by  the  sheriff  of  the  county,  or  by  a  referee  appointed  by  the  court  for 
that  purpose  ;  and  thereupon  the  sheriff  or  referee  must  execute  a  convey* 
ance  to  the  purchaser,  which  conveyance  shall  be  e&ctual  to  pass  the 
rights  and  ipterest  of  the  parties  adjudged  to  be  sold. 

An  execution  may  issue  against  a  married  woman,  and  it  shall  direct 
the  levy  and  collection  of  the  amount  of  the  judgment  against  her  from  her 
separate  property,  and  not  otherwise. 

I.  Geksral. 


a.  Judgment  in  common  pleas.— 

When  a  justice's  judgment  for  825  or  over, 
exclusive  of  costs,  is  docketed  with  the  clerk 
of  the  court  of  common  picas  of  the  city  and 
county  of  New  York,  the  execution  thereon 
may  be  issued  by  the  party  or  his  attoniey. 
Brush  V.  Leey  34  How.  283;  S.  C.  3  Abb.  N. 
S.  204 ;  36  N.  Y.  (9  Tiff.),  ^9 ;  1  Trans.  App. 
6G;  AfT'g,  but  not  on  this  point,  18  Abb.  398. 

b.  Execution  to  wrong  county.— 

In  order  to  authorize  an  execution  against 
pereonai  property,  it  has  been  held  that  no 
transcript  is  necessary;  but  an  execution 
against  real  property,  issued  to  a  county  where 
no  transcript  of  judgment  has  been  filed,  is 
irregular.  Stephens  v.  Bowring,  1  Code  R. 
123;  S,  0.  7  N.  Y.  Leg.  Obs.  61. 

But,  although  a  judgment  debtor  has  an 
abundance  of  property  in  the  county  where 


the  judgment  was  originally  docketed,  yet  it 
will  not  be  irregular  to  issue  execution  and 
collect  the  judgment  in  any  other  county 
where  he  may  have  property.  Brush  v.  Lee, 
36  N.  Y.  (9  Tiff.),  49 ;  S.  C.  1  Trans.  App. 
66 ;  34  How.  283 ;  Z  Abb.  N.  S.  204. 

c.  Aniendment. — Where  an  execution 
has  been  issued  and  a  levy  thereon  made,  in  a 
county  where  a  transcript  of  the  judgment 
has  not  been  filed,  the  court  has  the  power  to 
order  a  transcript  filed  and  the  judgment 
docketed,  nunc  pro  tunc,  in  the  county  where 
the  improper  seizure  has  been  made.  Bath  t. 
Schloss,  6  Barb.  308. 

In  a  proper  case,  the  court  will  allow  an 
execution  to  be  amended.  Stephens  y,  Brawnr' 
ing,  1  Code  R.  123;  S.  0.  7  N.  Y.  Leg. 
Obs.  61. 
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n.   ExECUnOK  AGAINST   MaRRIED  WoHAN. 


a.  Its  terms. — ^lo  ewe  of  a  judgment 
against  a  married  woman,  it  should  be  ex- 
pressly ^stated  therein  that  the  amount  is  *'  to 
DO  levied  or  collected  out  of  her  8e{)arat6 
estate  and  not  otherwise/'  and  the  execution, 
in  its  terms,  should  follow  the  judgment.  Bald- 
win Y.  Kimmd,  16  Abb.  353 ;  S.  G.  1  Rob. 
109. 

But  it  is  not  neoessanr  to  the  yaliditj  of  an 
execution  that  it  should  contain  those  words. 
Thompson  v.  Sargent,  15  Abb.  452.  See, 
also,  Monerief  v.  Ward,  25  How.  94 ;  Sl  C. 
16  Abb.  354  (n.) 

h.  Judgment  for  tort— In  case  of  a 

judgment  against  a  husband  and  wife  in  an 
action  for  tort,  execution  may  issue  a^inst 
both  defendants,  and  may  be  satisfied  out  of 
the  property  of  the  husband,  or  the  separate 
property  of  the  wife.  Marsh  v.  Potter,  30 
Barb.  506;  S.  G.  Aff'd,  24  How.  610  (n.) 

If  returned  unsatisfied,  both  or  either  may 
be  taken  in  execution  against  the  person,  ia. 
See  note,  subd.  — ,  §  288,  post.  For  the  Eng- 
lish rule,  see  Lamgstaff  y.  Bain,  1  Wils.  149 ; 


Hood  y.  MaUhews,  2  D.  P.  C.  149 ;  Newton 
y.  Bowe,  7  Man.  &  Grang.  329 ;  8  Scott,  N.  R. 
26.  As  to  wife's  discharge  from  execution, 
see  Harvey  y.  Cooke,  5  B.  &  A.  747 ;  Fergu- 
son y.  Clay  worth,  6  Q.  B.  269;  Benyon  v. 
Jones,  15  Mees.  &  Wels.  566;  3  D.  &  L.  667  ; 
Larkin  y.  Marshall,  4  Exch.  804;  Edwards 
y.  Martin,  17  Q  B.  693 ;  Jay  y.  Amphlett,  1 
Hurlst.  &  Golt.  637 ;  Poole  v.  Canning,  Law 
Rep.  2  G.  P.  241. 

e.  Costs.  —  Execution  may  be  issued 
against  the  separate  property  of  a  married 
Woman,  on  a  judgment  for  costs  recoyered 
against  her.  Monerief  v.  Ward,  25  How.  94 ; 
S.  C.  16  Abb.  354  (n.) 

i'  Gkeneral.  —  An  execution  cannot  be 
resorted  to,  except  to  enforce  a  judgment  at 
law  against  a  married  woman.  In  that  case 
the  execution  can  only  reach  property  in  which 
she  has  a  legal  estate,  and  which  is  of  such  a 
nature  as  to  be  liable  to  sale  under  execution, 
in  the  same  manner  as  if  she  were  sole, 
Charles  y.  Lowenstein,  26  How.  29.  See 
Laws  1860,  ch.  90;  Laws  1862,  ch.  172. 


§  288.  [243.]  (Am'd  1849, 1862, 1870.)  Execution  against  Che  person^  in 
what  cases  and  witen. 

If  the  action  be  one  in  which  the  defendant  might  have  been  arrested, 
as  provided  in  section  179  and  section  181,  an  execution  against  the  person 
of  the  judgntient  debtor  may  l)e  issued  to  any  county  within  the  jurisdiction 
of  the  court,  after  the  return  of  an  execution  against  his  property  unsatisfied 
in  whole  or  in  part.  But  no  execution  shall  issue  against  the  person  of  a 
judgment  debtor,  unless  an  order  of  arrest  has  been  served,  as  in  this  act 
provided,  or  unless  the  complaint  contains  a  statement  of  facts  showing  one 
or  more  of  the  causes  of  arrest  required  by  section  179. 

If  any  defendant  be  in  actual  custody  under  an  Qrder  of  arrest,  and  the 
plaintiff  shall  neglect  to  enter  judgment  in  the  action  within  one  month 
after  it  is  in  his  power  to  do  so,  or  shall  neglect  to  issue  execution  against 
the  person  of  such  defendant,  within  three  months  after  the  entry  of  judg- 
ment, such  defendant  may,  on  his  motion,  be  discharged  from  custody  by 
the  court  in  which  such  action  shall  have  been  commenced,  unless  good 
cause  to  the  contrary  be  shown ;  aud,  after  being  so  discharged,  such  de- 
fendant shall  not  be  arrested  upon  any  execution  issued  in  such  action. 

I.  Execution  Against  the  Pebson  in  Civil  Actions. 


i 


a.  When  execution  maj  issue.— An 

execution  against  the  person  of  the  judgment 
debtor  may  issue  after  the  return  of  an  exe- 
cution against  his  property,  unsatisfied  in 
whole  or  in  part,  only  in  two  cases :  First. 
In  cases  where  an  order  of  arrest  has  been 
served  in  accordance  with  the  provisions  of 
the  Code  (see  subd.  h,  infra).  And,  second, 
where  the  cause  of  action,  as  stated  in  the 
complaint,  necessarily  imports  liability  to  ar- 
rest ;  or,  in  other  words^  where  the  cause  of 
action  and  the  ground  of  arrest  are  identical. 


Wood  V.  Henry,  40  N.  Y.  (1  Hand),  124; 
Purchase  v.  Bellows,  19  Abb.  306 ;  Aff'g  8. 
0.  23  How.  421 ;  14  Abb.  357 ;  McKay  v. 
Draper,  19  Abb.  306  (n.);  Keelery.  Clark, 
18  id.  154;  Meech  v.  Loomis,  28  How.  209; 
S.  C.  23  id.  484;  Aff'd,  14  Abb.  428,  432  (n.); 
8mi^  V.  Knapp,  30  N.  Y.  (3  Tiff.)  581 ; 
Kendenbu^g  y.  Morgan,  18  How.  469;  S. 
0.  4  Bosw.  646,  sub  nom.  Kendenburgh  r, 
Morgan,  In  Atoeha  v.  Garcia,  24  How. 
186;  S.  0.  15  Abb.  303,  the  court  says, 
that  in  all  those  actions  where  the  nature  of 
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the  cause  of  action  is  such  that  the  defendant  I 
may  be  arrested,  it  must  be  stated  in  the 
complaint,  otherwise  an  execution  cannot  go 
against  the  person  unless  an  order  of  arrest 
has  been  served.  But,  where  the  action  is 
one  in  which  the  defendant  cannot  be  arrested 
without  some  extrinsic  fact  forming  no  part 
of  the  cause  of  action,  but  merely  incidental 
to  it,  the  averment  of  such  fact  in  the  com- 
plaint will  not  authorize  an  execution  against 
the  person.  See  Molenaer  ▼.  Koemer,  13 
Abb.  241  (n.);  S.  C.  22  How.  190,  sub  nom. 
MoUnaor  v.  Kemer.  The  execution  may 
issue  without  an  order  of  the  court,  and 
in  case  an  order  of  arrest  has  been  granted 
in  the  action,  and  not  vacated,  it  is  not 
necessary  that  the  judgment  should  award 
the  execution  or  show  that  the  case  is  a 
proper  one  for  an  execution  against  the  per- 
son. BuU  V.  MeUisM,  13  Abb.  241 ;  Haw  v. 
Frear»id.(n.);S.G.21How.343.  SeeXodb- 
wood  V.  Van  Slyke,  18  How.  45,  and  Humph- 
rey V.  BrowHf  17  id.  481.  See  Corwin  v. 
Freeland,  6  N.  Y.  (2  Seld.),  560 ;  Smith  y. 
Knapp,  30  N.  Y.  (3  Tiff.),  581;  Lovee  v. 
Carpenter,  3  Abb.  N.  S.  309. 

&.  Order  vacated. — After  an  order  of 
arrest  has  been  vacated,  the  defendant  is  not 
liable  to  arrest  on  execution  against  the  per- 
son. SteUe  V.  Palmer,  11  Abb.  62. 

Nor  is  he  thus  liable,  although  upon  his  de- 
fault at  the  trial  the  jury  find  a  special  ver- 
dict that  he  is  guilty  of  the  fraud  alleged  in 
the  complaint,  id.  The  release  of  the  de- 
fendant from  arrest,  by  consent  of  the  plaint- 
iff's attorney,  upon  giving  security,  does  not 
vacate  the  order  of  arrest,  nor  does  it  exempt 
the  defendant  from  arrest  on  final  process. 
Meeeh  v.  Loomis,  28  How.  209;  S.  0.  23  id. 
484 ;  14  Abb.  428.. 

c.  Fiduciary  cai)acity.— The  contract 

ing  of  a  debt  by  the  defendant  in  a  fiduciary 
capacity,  is  not  such  a  cause  of  action  as,  in 
case  of  judgment  thereon,  will  warrant  an  ex- 
ecution against  the  body,  unless  there  has  been 
an  order  of  arrest  served  as  provided  by  the 
Code.  Wood  V.  Henry,  40  N.  Y.  (1  Hand),  124. 

d.  Conversion— iiMiiry  to  property. 

Execution  may  be  issued  on  a  judgment  in  an 
action  for  the  conversion  of  property,  although 
no  order  has  been  issued.  Bichhneyer  v.  JRem- 
sen,  38  N.  Y.  (11  Tiff.),  206;  S.  C.  6  Trans. 
App.  203,  sub  nom.  Michtmyer  v  Bemsen, 

So  where  the  gist  of  the  action  is  a  willful 
injury  tQ  the  plaintiff's  property.  Nicer  v. 
Niver,  29  How.  6;  S.  C.  19  Abb.  14;  43 
JBarb.  4m  ;  Keeler  v.  Clark,  18  Abb.  154. 

e.  Fraud. — A  judgment  which  sets  aside 

a  conveyance  as  fraudulent,  and  directs  the 
payment  of  money  to  a  receiver,  etc.,  does  not 
warrant  the  issuing  of  an  execution  against 
the  person.  Faasett  v.  Tallmadge,  14  Abb. 
188;  S.  C.  23  How.  244;  37  Barb.  436. 
Nor  does  a  judgment  at  the  trial,  upon  the 
default  of  the  defendant,  where  the  jury  find  a 
special  verdict  that  he  is  guilty  of  the  fraud 
alleged  in  the  complaint.  Stelle  v.  Palmer,  11 
Abb.  62. 


/.  Penalty. — ^Where  an  execution  against 
the  property  of  a  defendant,  on  a  judgment 
for  a  penalty  under  the  act  of  Apnl  11,  1870, 
**  regulating  the  sale  of  intoxicating  liquors,** 
has  been  returned  unsatisfied,  an  execution 
against  the  person  may  issue.  Board  of  Coat- 
missioners  of  Excise  of  Chenango  County  t. 
Harvey,  39  How.  191. 

9'  Recovery  of  specific  property.— 

In  an  action  to  recover  the  possession  of 
specific  personal  property,  if  no  order  of  ar- 
rest has  been  made  in  the  action,  an  execution 
against  the  person  cannot  issue.  Purchase  v. 
Bellows,  19  Abb.  306;  Aff'g  S.  0. 14  id.  357; 
23  How.  421. 

And  in  an  action  to  recover  possession  of. 
real  estate,  and  damages  for  withholding  the 
same,  an  execution  cannot  issue  against  the 
person  on  the  judgment.  Merritt  v.  Carpenter, 
33  How.  428;  S.  C.  3  Keyes,  142;  Rev'g  S. 
0.  30  Barb.  61.  See,  also,  FuUerton  v.  Fits- 
geraid,  10  How.  37 ;  S.  0.  18  Barb.  441. 

h.  Return  ot   execution   against 

property- — Before  an  execution  against  the 
person  may  issue,  an  execution  against  the 
property  of  the  defendant  should  oe  issued 
and  returiMd  in  good  faith.  If  that  has  been 
don^,  it  is  not  material  that  sixty  days  have 
not  elapsed  between  the  issuing  of  the  execu- 
tion against  property  and  its  return.  Fake  t. 
EdgerUm,Z  Abb.  229;  S.  G.  5  Duer,  681. 

An  omission  to  indorse  a  proper  return 
upon  the  execution  before  filing,  makes  the 
issuing  of  an  execution  against  the  person  ir- 
regular, but  the  error  may  be  rectified  on 
payment  of  costs,  by  causing  a  return  to  be 
made  nunc  pro  tune.  Hall  v.  Ayer,  19  How. 
91 ;  S.  G.  9  Abb.  220.  See  Eenick  v.  Orser, 
4  Bosw.  384. 

f .  Effect  of  the  arrest.  —  In  general, 
the  arrest  on  the  execution  is  a  satisfaction  of 
the  judgment.  Chnpman  v.  Halt,  11  Wend. 
41.  It  is,  at  least,  a  satisfaction  while  the 
imprisonment  continues.  Sunderland  v.  Loder, 
6  Wend.  58;  McGuinty  v.  Herrick,  id.  240; 
Wakemqn  v.  Lyon,  9 id.  241 .  See,  also,  Cooper 
V.  Bigelow,  1  Cow.  56.  But  see  note  VII, 
subds.  c  and  d,  ii^a.  The  imprisonment  of 
a  county  treasurer,  on  a  judgment  in  favor  of 
the  people  of  the  State,  on  such  officer's  bond, 
does  not  prejudice  an  action  brought  by  the 
supervisors  of  the  county  on  the  same  bond. 
Supervisors  of  Livingston  County  t.  Whiter 
30  Barb.  72. 

i.  Arrest  of  plaintifr  on  execution. 

The  plaintiff  who  Tails  in  an  action  of  tort,  in 
which  the  defendant  was  liable  to  arrest,  may 
be  arrested  on  an  execution  against  his  person 
for  the  costs  of  such  action,  although  the  de- 
fendant was  not,  in  fact,  arrested,  and  no  order 
has .  been  made  for  his  arrest.  Thompson's 
Prov.  Rem  137;  Kloppenberg  y.  Nei^,  4 
Sandf.  655. 

A  plaintiff  who  fails  in  an  action  to  recover 
possession  of  real  estate,  cannot  be  so  arrest- 
ed. MerriU  v.  Carpenter,  33  How.  428;  S.  0. 
3  Keyes,  142;  2  id.  462;  Rev'g  S.  C.  30 
Barb.  61. 
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Where  th«  gammons  wm  for  money,  the 
oompUint  followed  the  summong  tnd  demand- 
ed only  money,  alleging  no  illegal  or  wrongfal 
taking  or  conrergion ;  hMy  that  it  was  not  an 
action  for  tort,  and  that  plaintiff  oonld  not  be 
anregted  on  the  execution  issued  on  the  judg- 
ment. People  ex  rel.  Waldron  t.  Carpenier, 
46  Barb.  610. 


Where  the  defendant  succeeds'  m  an  action 
to  recoyer  the  possession  of  specific  personal 
property,  in  which  no  order  of  arrest  has  been 
serred,  an  execution  against  the  person  can- 
not issue  on  a  judgment  for  costs.  Purchase 
T.  BdUnos,  19  Abb.  306;  Aff'g  S.  0.  23  How. 
421;  14  Abb.  357.     See  note  II,  subd.  c, 


n.  ExBOunoN  Against  Marbied  Woman. 


a.  Q^neral  mle. — ^A  female  cannot  be  I 
airested  before  judgment  in  any  action,  except 
for  a  willful  injury  to  nerson,  character,  or 
property  (§  179,  subd.  5} ;  and  she  cannot  be 
taken  in  execution,  alter  judgment,  except  in 
the  like  case.  JToMy  y.  Starr,  42  Barb.  435. 
The  liability  of  a  married  woman  to  arrest  on 
execution,  and  the  cases  in  which  she  will  be 
discharged  from  such  arrest,  will  be  found 
discussed  in  Ferguson  y.  Ckwworth,  6  Q.  B. 
269;  Newton  y. Bowe,  9  id.  948;  Edwards  y. 
Martvn,  17  id.  693 ;  Ivens  y.  Butkr,  7  £11.  ft 
Bla.  159;  Larkm  y.  MarshaU,  4  Exch.  804; 
Joy  y.  Amphlett,  1  Hurlst.  ft  Colt.  637; 
Poofe  y.  CamUng,  Law  Rep.  2  0.  P.  241. 
See  note  VI,  §  179,  ante, 

h.  Before  the  Code. — But  it  was  other- 
wise held  by  the  court,  before  the  Code,  in  Me- 
Kineiry  y.  Davw,  3  Cow.  339,  which  says: 
"A  feme  covert  is  liable  to  be  imprisoned  on 
a  ea.  sa.  with  or  without  her  husband,  though 
it  is  otherwise  as  to  mesne  process.  In  that 
case  the  husband  had  been  discbamd  under 
the  act  to  abolish  imprisonment  for  debt." 
See  OommonweaUh  y.  Badlam,  9  Pick.  361. 

c.  At  commoa  law. — At  the  common 
law  it  was  held,  that  a  wife  taken  in  execution 
upon  a  juderoent  against  her  and  her  husband, 
could  not  be  dischaived.  Pitts  y.  Mdier,  2 
Strange,  1167;  Fineh  y.  Duddm,  ib.  1237; 
Anon^fwums,  3  Wils.  124.    Unless  she  had  no 


separate  property.  Sparkes  y.  BeS,  8  Bam.  ft 
C.  1. 

And  where  a  woman  was  sued  before  mar- 
riage, and  judgment  obtained,  a  ea.  sa.  follow- 
ing the  judgment,  against  her  alone,  was  regu- 
lar. Cooper  y.  HwSjUny  4  East.  521 ;  Doe  y. 
Butcher,  3  Maule  ft  S.  557. 

And  if  taken  in  execution  for  a  debt  con- 
tracted before  marriage,  she  could  not  be  dis- 
charged, although  her  husband  was  in  custody 
<m  mesne  process  in  the  same  action.  Chalk  y. 
Deacon,  6  Moore,  128. 

But  the  7  G.  4  C.  157,  §  72,  made  provision 
for  discharging  married  women  u|K>n  their 
making  an  assignment  of  their  property.  See 
letter  0,  supra,  and  cases  there  cttod. 

d.  Judgment  againBt  husband  and 

wife. — In  an  action  for  tort  against  husband 
and  wife  lointlv,  an  -execution  may  issue 
a^nst  both,  and  if  it  is  returned  unsattsfied, 
either  or  both  may  be  taken  in  execution 
against  both.  Ifars*  y.  Potter,  30  Barb.  506 ; 
Aff'd,  24  How.  610  (n).  But  see  subd.  a, 
supra.  See,  also,  Solomon  y.  Waas,  2  Uiit. 
179. 

e.  Married  woman  plaintiff.— If  the 

defendant  succeeds  in  an  action  for  the  conyer- 
sion  of  property,  in  which  a  married  woman 
is  plaintiff,  no  execution  can  issue  against  the 

Erson  of  such  plaintiif.    Hooey  y.  Starr,  42 
krb.  435. 


m.  Execution  Aoainst  the  Persoit  on  Justice's  Judgment. 


a.  Judgment  of  district  conrt  of 

New  Tork. — ^In  order  that  a  defendant 
may  be  arrested  on  a  judgment  rendered  in 
one  of  the  district  courts  of  New  York,  the 
Justice  must  nHjudge  that  he  is  subject  to  ar- 
rest, and  the  right  to  arrest  must  be  stated  in 
the  judgment  and  form  a  part  thereof.  After 
judgment,  the  justice  has  no  jurisdiction ;  he 
cannot  make  an  order  that  execution  against 
the  person  may  issue,  nor  can  he  amend  his 
judgment  to  that  effect.  Carpenter  y.  WUkU, 
31  N.  Y.  (4  Tiff.),  90;  S.  C.  28  How.  225;  1 
Keyes,  510;  Aff'g  S.  G.  18  How.  400,  sub 
nom.  Carpentier  y.  Wittett. 

Where  a  judgment  of  a  district  oourt  has 
been  docketed  so  as  to  become  a  judgment  of 
the  common  pleas,  and  execution  against  the 
person  has  been  issued  thereon,  the  court  will 
not  set  aside  such  execution  on  the  ground 
that  the  Judgment  was  ikot  obtained  regularly. 
The  remedy  is  by  «>peal.  Whiting  y.  Pul- 
16  Abb.  382. 


h.  Jud^ents  of  marine  oourt.— 

Where  a  judgment  of  the  marine  court  has 
been  docketed  in  the  county  clerk's  office, 
the  judflrment  creditor  may  haye  the  same 
remedy  by  execution  thereon  against  tlie  per- 
son, as-  though  such  judgment  had  been  re- 
coyered  in  the  common  pleas.  Hall  v.  Mc- 
Mahon,  10  Abb.  319 ;  Rev'e,  id.  103.  But, 
contra,  lAvesey  y.  Sanders,  3  Abb.  176. 

After  the  transcript  is  filed,  the  rules  which 
goyem  are  those  of  the  common  picas  and  not 
those  of  the  oourt  below,  as  to  the  is.suing  of 
such  execution.  Oinochio  y.  Figari,  4  £.  D. 
Smith,  227 ;  9.  C.  2  Abb.  185. 

The  marine  court  has  no  jurisdiction  to 
issue  final  process  against  the  person  of  the 
defendant.  People  ex  rel,  CorUs  y.  Smith,  0 
How.  464 ;  S.  G.  12  N.  Y.  Leg.  Obs.  285.  See 
note  I,  snbd.  a,  §  287»  ante. 
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lY.  Escape  from  Custody. 


a.  Negligent  escape.  —  An  escape  is 

negligent  when  such  escape  is  without  the 
knowledge  or  assent  of  the  officer  having  the 
prisoner  in  custody.  Locktoood  ▼.  MercereaUy 
6  Abb.  206. 

In  case  of  a  negligent  escape,  the  sheriff  may 
avoid  liability  by  retaking  the  prisoner  before 
an  action,  id.;  citing  Laming  y.  Ileetf  2 
Johns.  Gas  3. 

The  sheriff,  in  such  case,  may  retake  the 
prisoner  in  another  county  (Watson  on  Sher- 
iffs, 142),  and  even  in  another  State,  id.  See, 
also,  Nicolls  v.  Ingersoll,  7  Johns.  145. 

h.  Voluntary  esoape. — An  escape  is 

voluntary,  when  it  is  with  the  assent  of  the 
officer  having  the  prisoner  in  custody ;  and 
every  liberty  given  to  him,  not  authorised  by 
law,  is  such  an  escape,  id.  See  Colby  v. 
Sampson,  5  Mass.  310. 

After  such  an  escape  he  cannot  be  retaken. 
Lansing  v.  Fltet,  2  Johns.  Gas.  3 ;  Thompson 
v.  Lochwood,  15  Johns.  256. 

But  if  he  returns  voluntarily,  and  is  in 
prison,  the  plaintiff  may  renew  .the  process 
and  treat  him  as  still  in  custody  on  the  execu- 
tion, or  may  hold  the  sheriff  liable,  id.;  citing 
LiUlefield  v.  Brown^  1  Wend.  398 ;  Thompson 
V.  LocktDoody  15  Johns.  256;  Lansing  v. 
Fleet,  supra. 

But  where  a  prisoner  has  been  admitted  to 
the  liberties  of  the  jail,  and  goes  beyond  those 
limits  by  virtue  of  a  valid  legal  process  which 
affords  justification  to  the  officer  who  takes 
him  thence,  it  is  not  an  escape.  Wilckens  v. 
WiUet,  1  Keyes,  521;  Aff'g  S.  C.  sub  nom. 
Wilkelhausen  v.  WUlett,  12  Abb.  319 ;  21  How. 
40. .  See,  however,  Broum  v.  Tracy,  9  How .  93. 

But  it  is  otherwise,  if  the  process  is  void  on 
its  face.  Bush  v.  Pettibone,  4  N.  Y.  (4 
Comst.),  300. 

c.  liabilityof  sheriff.— Where  an  order 
of  arrest  was  granted  on  one  of  five  causes  of 
action,  and  had  not  been  vacated,  and  the  re- 


covery WM  bad  on  another  of  such  canses,  it 
was  held,  that  tlie  defendant,  not  having 
moved  to  be  discharged,  his  imprisonment  waa 
regular ;  and  in  such  a  case,  if  oe  escaped,  the 
sheriff  would  be  liable.  Smith  t.  Knapp,  30 
N.  Y.  (3  Tiff.),  581. 

He  may  be  held  liable  either  as  bail,  or  in 
an  action  for  the  eacue.  Practice  in  such 
cases  prescribed,  id.  See  note  V,  subd.  h, 
infra. 

If  the  process,  by  virtae  of  which  the  ar- 
rest was  made,  is  void,  the  sheriff  is  not  liable 
for  an  esci^.  Carpenter  v.  WiUeit,  31  N.  Y. 
(4  Tiff.),  90;  S.  G.  6  Bosw.  25,  sub  nom. 
Carpentier  Y,Willett;  28  How.  225;  1  Keyes, 
510.    Note  III,  subd.  a,  supra. 

If  a  sheriff,  at  the  end  of  his  term  of  office, 
omits  to  %ssign  over  a  prisoner  who  is  upon 
the  limits,  such  omission  will  not  make  the 
retiring  sheriff  prima  facie  liable  for  the 
whole  of  the  debt.  French  v.  WiOet,  10 
Bosw  566.  See  S.  G.  below,  on  demurrer,  10 
Abb.  99 ;  4  Bosw.  649. 

d.  Action  for  escape— «yidenoe.—lf 

the  creditor,  by  any  artifice  or  fraud,  induce 
the  debtor  to  escape,  the  sheriff  is  not  liable. 
Dexter  v.  Adams,  2  Denio,  646;  Aff'd  by 
court  of  appeals.  See  Dodge  v.  Manning,  4 
How.  367. 

It  is  competent  in  an  action  for  an  escape  to 
show  the  circumstances  of  the  debtor,  for  the 
purpose  of  mitigating  damages ;  and  if  it  ap- 
pears that  he  was  wholly  insolvent,  the  plaint- 
iff is  not  entitled  to  recover  of  the  sheriff  the 
whol^  amount  of  the  debt.  Smith  v.  JSTnapp, 

30  N.  Y.  (3  Tiff.).  581 ;  Metaaf  v.  Stryker 

31  N.  Y.  (4  Tiff.),  255 ;  Aff  *g  S.  G.  10  Abb 
12;  31  Barb.  62.  See  French  v.  WUlet,  II 
Bosw.  566,  580. 

But  such  matter  cannot  be  plead  in  bar  of 
the  action.  Barnes  v.  WiUet,  12  Abb.  448 ;  S 
G.  35  Barb.  514,  sub  nom.  Barnes  v.  WilleU ; 
Aff 'g  11  Abb.  225 ;  19  How.  564. 


V.  The  Jjaij  Lrarrs. 


a.  How  admitted  thereto.  —  Every 

person  who  shall  be  in  the  custody  of  the 
sheriff  of  any  county,  by  virtue  of  any  execu- 
tion in  a  civil  action,  shall  be  entitled  to  be 
admitted  to  the  liberties  of  the  jail  of  such 
county,  upon  executing  to  the  sheriff  and  his 
assigns,  a  bond  with  one  or  more  sufficient 
sureties,  inhabitants  and  householders  of  the 
county,  in  a  sum  not  less  than  double  the 
amount  directed  to  be  levied  by  the  execution, 
and  conditioned  that  the'^prisoner  shall  not  go 
or  escape  beyond  the  boundaries  of  the  liber- 
ties established  by  law,  until  duly  discharged. 
2  R.  S.  433,  §§  40,  41.  42. 

b,  Q-oing  beyond  limits.  — Where  a 

prisoner  went  beyond  the  limits  ignorantly, 
but  immediately  returned,  it  was  held  equiv- 
alent to  a  recaption  which  will  purge  a  negli- 
gent escape,  and  the  sheriff  was  held  not 
liable.  Peters  v.  Henry,  6  Johns.   121.    So 


where  the  prisoner  is  without  the  jail  limits 
by  virtue  of  a  valid  legal  process,  which  af- 
fords a  complete  justification  to  the  officer 
having  him  in  charge,  it  is  not  deemed  an  es- 
cape, and  no  action  will  lie  against  the  sheriff. 
Wilckens  v.  Willet,  I  Keyes  521 ;  S.  G.  below, 
21  How.  40,  sub  nom.  Wickelhausen  v.  WH- 
leU;  12  Abb.  319. 

But  as  between  the  sheriff  and  the  parties 
to  the  bond,  the  prisoner  is  bound  to  know, 
and  keep  within,  the  liberties.  Kip  v.  Brig- 
ham,  7  cfohns.  168. 

c.  The  bond* — ^Where  a  bond  has  been 
given  and  the  prisoner  escapes,  and  a  new  bond 
is  given,  if  an  action  is  brought  against  the 
sheriff  for  the  escape,  he  may  sue  on  the  first 
bond.  Leal  v.  Wigram,  12  Johns.  88. 

A  bond  taken  by  the  sheriff,  under  color  of 
his  office,  in  any  other  form  than  that  author- 
ized by  statute,  is  void.  Sullivan  v.  Alexander, 
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19  Johns.  233.  See  Hwimon  y.  Lodewood, 
15  id.  256. 

In  case  the  sheriff  dies,  the  bond  taken  for 
jail  liberties  must  be  assigned  to  the  new 
sheriff  within  ten  days,  or  the  prisoner  will 
be  at  liberty  to  eo  at  large.  Bidgway  ▼.  Bar- 
nard,  28  Barb.  613. 

d.  Liberties  granted  by  order  of 

CCart.  —  Where  a  person  is  brought  be- 
fore a  judge  uDon  habeas  corpus,  and  upon 
examination  such  judge  decides  that  the  pris- 
oner is  not  entitled  to  a  discharge,  he  has  no 
power  to  remand  the  prisoner  ''unless  he 
give  good  and  sufficient  bail  for  the  liberties 
of  the  jail."  People  ex  reh  Crouse  t.  Cotoles, 
4  Keyes,  38;  Rev'g  S.  C.  34  How.  481. 

Nor  can  the  court  order  the  sheriff  to  take 
bail  for  the  jail  limits,  in  any  case.  Sartos  t. 
Merceques,  9  How.  188. 

e  Not  entitled  to  the  liberties.— 

Any  person  confined  on  execution  issued  on  a 
judgment  recovered  on  a  bond  given,  or  pen- 
alty incurred  under  this  act,  to  regulate  the 
sale  of  intoxicating  liquors,  is  not  entitled  to 
the  liberties  of  the  jail.  Laws  of  1857,  ch. 
628,  §  32. 

/.  Discharge.— A  party  who  has  the 
liberties  of '  the  jail  may  apply  for  his  dis- 
charge according  to  the  provisions  of  part  2, 
ch.  5,  title  1,  art.  6  of  the  Revised  Statutes. 
Coman  v.  Storm,  26  How.  84;  overruling 
Bylandi  v.  Cfmstoek,  25  id.  429 ;  S.  G.  16 
Abb.  233,  sub  nom.  Comstoek^s  Case.  Under 
this  act,  an  order  of  discharge  issuing  firom  a 
county  court  must  show  jurisdiction  upon  its 
face,  and  a  sheriff  will  render  himself  liable  as 
for  an  escape,  if,  where  the  court  in  fact  has 


no  jurisdiction,  he  releases  a  debtor  under  an 
order  in  which  the  recitals  of  the  proceedinjgs 
necessary  under  the  statutes,  to  confer  juris- 
diction, have  been  omitted.  BuUymore  t. 
Cooper,  2  Lans.  71. 

f,  limits  in  various  counties.— The 

jail  liberties  in  most  of  the  counties  of  the 
State  are  designated  by  the  county  courts  of 
the  respective  counties,  and  the  same  are  re- 
quired to  be  kept  exposed  in  an  open  and 
public  part  of  the  county  jail.  2  R.  S.  432, 
433,  §§  34,  39. 

The  following  are  those  counties  fn  which 
the  legislature  has  directed  tl\e  establishment 
of  liberties:  Allegany,  Laws  of  1831,  ch  84; 
Chenango,  Laws  of  1819,  ch.  193 ;  Oayuga, 
id.  ch.  162;  Dutchess,  Laws  of  1861,  ch.  73 ; 
Erie,  Laws  of  1861,  ch.  61 ;  Genesee,  Laws 
of  1821,  ch.  122 ;  Jeffbrson,  id.  ch.  62;  Kings, 
Laws  of  1863,  ch.  186  (see  Chamberlain  v. 
Ca^pbeU,  39  Barb.  642);  New  York,  Laws 
of  1846,  ch.  32;  Niagara,  Laws  of  1822,  ch. 
125;  Onondaga,  Laws  of  1851,  ch.  202; 
Oneida,  Laws  of  1821,  ch.  175;  Ontario, 
Laws  of  1819,  ch.  193  ;  Rensselaer,  Laws  of 
1830,  ch.  252;  Scl^enectady,  id.  ch.  244; 
Steuben,  Laws  of  1822,  ch.  9;  Washington, 
Laws  of  1820,  ch.  182. 

h.  Q^neral. — The  jail  liberties  are  to  be 
considered  as  the  outer  walls  of  the  jail. 
Peters  v.  Henry,  6  Johns.  121.  And  no  act 
of  the  legislature,  extending  the  boundaries  of 
any  town  or  city,  must  be  considered  as  affect- 
ing the  limits  of  the  jail,  unless  there  are 
words  added  indicating  such  a  purpose.  Cham- 
berlain V.  Campbell,  39  Barb.  642. 


VI.  Execution  must  be  Issubd— Supersedeas. 


a.  Charging  in  execution.  —  Where 

any  defendant,  at  the  time  judgment  shall  be 
rendered  against  him,  shall  be  in  custody  of 
the  sheriff,  either  upon  process  or  when' sur- 
rendered in  discharge  of  bail,  in  such  suit,  he 
shall  be  charged  in  execution  thereon  within 
three  months  after  the  last  day  of  the  term 
next  following  that  at  which  such  judgment 
was  rendered;  and  where  the  defendant  is 
surrendered  in  exoneration  of  his  bail,  after 
judgment  has  been  obtained  against  him,  he 
shall  be  charged  in  execution  thereon  within 
three  months  after  such  surrender;  or,  if  an 
execution  against  the  property  of  such  de- 
fendant shall  have  been  issued  within  three 
months  after  the  return  day  of  such  execu- 
tion, if  any  plaintiff  sttafl  neglect  so  to 
charge  any  defendant  in  execution,  such  de- 
fendant may  be  discharged  from  custody  by  a 
supersedeas  to  be  allowed  by  any  judge  of 
the  court  in  which  such  judgment  shall  have 
been  obtained,  and  after  being  so  discharged, 
such  defendant  shall  not  be  liable  to  be  arrested 
upon  any  execution  which  shall  be  iwued  upon 
such  judgment.  2  R.  S.  556,  §§  36,  37. 

b.  Application  for  supersedeas.— 

Thus,  where  execution  against  the  property 
of  the  judgment  debtor  was   returned   in 
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1854,  and  no  execution  against  the  person 
was  issued  until  1856,  it  was  hM  that  under 
these  provisions  the  defendant  might  have 
moved  for  a  supersedeas,  on  the  ^ound  that 
he  was  not  charged  within  the  time  limited. 
Smith  V.  Knapp,  30  N.  Y.  (3  Tiff.),  581 ; 
Skinner  v.  Noyes,  7  Rob.  228* 

If  the  application  is  made  when  the  de 
fendant  has  been  surrendered  in  exoneration 
of  bail  after  judgment  obtained,  it  will  not  be 
granted  unless  it  is  shown  that  the  bail  has 
been  exonerated.  Hills  v.  Lewis,  13  Abb. 
101  (n.)    See  Wells  v.  Jones,  2  id.  20. 

And  if  the  plaintiff  was  ignorant  that  the 
defendant  had  been  surrendered  by  his  bail, 
the  application  will  not  be  granted;  but  it 
will  be  allowed  conditionally,  unless  the  plaint- 
iff issue  execution  within  a  specified  time. 
Desisles  v.  Cline,  4  Rob.  645. 

The  application  may  be  made  in  the  first 
district,  although  the  action  is  triable  else- 
where. WeUs  V.  Jones,  2  Abb.  20. 

c.  At  what  time.  —  The  time  within 
which  a  defendant  must  be  charged  in  execu- 
tion, before  he  will  be  entitled  to  a  supersedeas, 
is  to  be  reckoned  from  the  actual  entering  of 
judgment.  If  the  plaintiff  neglects  to  enter 
it  after  he  is  entitled  to  do  bo»  an  order  will 
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be  made  compelling  him  to  do  so.  Lippman  t. 
Fetersherger,  18  Uow.  270;  S.  G.  9  Abb.  209. 
See  HavHand  ▼.  Kane.  1  Abb.  N.  S.  409. 


d.  Appeal. — ^An  order  grmntiiig  a  writ  of 
tuperseSeas  is  appealable  to  the  gooeral  term. 
WetlB  T.  Jmes  i  Abb.  20. 


YIL   DiSCHABGE  FBOM  IUPBISONMENT. 


a.  Irre^;ularit7  waived.— If  a  defend- 
ant is  imprisoned  on  an  execution,  improperly, 
he  shoola  move  for  his  discharge  therefrom, 
and  if  he  does  not  so  move,  his  imprisonment 
will  be  regular.  Smith  v.  Knapp,  ZO  N.  Y.  (3 
Tiff.),  581. 

b.  Disoharge,  how  obtained.— Any 

person  in  custody  under  an  execution,  may 
obtain  his  discharge  therefrom  by  petition 
and  assignment,  according  to  the  provisions 
of  2  R.  S.  31,  «<  «ef .  And  if  a  person  remains 
chai^ged  in  execution  three  months  without 
appljring  for  his  dischai^  any  judgment 
creditor  may  require,  by  written  notice,  that 
the  prisoner  make  application  for  his  dis- 
charge. If  such  prisoner  fails  to  so  apply  for 
thirty  days  after  such  notice,  he  shall  be  for- 
ever barred  from  so  doing.  And  when  any 
person  shall  have  remained  charced  in  •tacu- 
tion  thirty  days  from  the  date  of  bis  iuipftooi»- 
ment,  any  creditor  may,  by  written  notwe  to 
the  sheriff,  require  him  to  be  discharged.  Mid 
thereafter  such  creditor  may  have  the  same 
civil  remedies  to  enforce  payment  of  the  judg- 
ment, as  though  an  execution  against  the 
person  had  not  been  issued.  2  R.  S.  33;  34, 
§§  Id,  17 ;  Uws  of  1857,  ch.  427. 

c.  Disoharee  oa  payment.  — Upon 

payment  of  the  amount  of  the  levy  to  the 
sheriff  or  the  plaintiff's  attorney,  the  defend- 
ant will  be  entitled  to  his  discharge.  Toton- 
send  V.  OUn,  5  Wend.  207 ;  Armstrong  v. 
Gamncy  6  Cow.  465 ;  Mumford  v.  Armstrong^ 
4  Cow.  553 ;  Codwise  v.  Ftdd,  9  Johns.  263. 

A  dischar^by  the  sheriff  without  an  actual 
payment,  will  make  him  liaUe  as  for  an  es- 
cane.  lb. 

Mor  can  the  attorney  discharge  the  prisoner 


in  execution  without  an  actual  payment.  Si- 
mantan  v.  Barrdl,  21  Wend.  362;  KeOogg 
V.  Gilbert,  10  Johns.  220 ;  Jacks(m  v.  Barti^ 
8  id.  361. 

d.  Effect  of  discharge.— At  common 

law,  the  discharge  of  the  defendant,  with  the 
consent  of  the  plaintiff,  would  effect  a  dis- 
charge of  the  judgment.  Simanton  v.  BarreU, 
21  Wend.  362 ;  Lathrap  v.  Briggs,  8  Cow. 
171,  which  reviews  the  old  cases  on  this  sub- 
ject.   But  see  subd.  6,  supra. 

If  the  discharge  is  witnout  the  consent  of 
the  plaintiff,  he  may  issue  a  new  execution. 
GinocMo  v.  Figari,  4  £.  D.  Smith,  227;  S 
C.  2  Abb.  185,  citing  Wesson  v.  Chamberlain^ 
3  N.  Y.  (3  Comst.),  331,  and  other  cases. 

e.  Discharge  on  habeas  corpus.— 

Where  a  defendant  has  been  improperly  ar- 
rested on  an  execution,  the  rq;ularity  of  such 
proceeding  may  be  inquired  into  on  habeas 
corpus.  People  ex  rel.  Burroughs  v.  WiUett, 
15  How.  210;  S.  C.  26  Barb.  78;  6  Abb.  37. 
But  see  Wiles  v.  Broum,  3  Barb.  37.  See, 
also,  People  ex  rd.  Grouse  v.  Cowles,  4  Keyes, 
38 ;  Rev^g  S.  C.  34  How.  481. 

/.  Ghround  of  discharge.— If  the  exe- 
cution is  regular  on  its  &ce,  it  is  not  sufficient 
ground  to  grant  an  application  to  set  it  aside, 
that  instructions  were  given  to  the  sheriff  not  to 
arrest  another  defendiuit  equally  liable.  Fobs 
V.  Edgerton,  5  Duer,  681 ;  S.  C.  3  Abb.  229. 

g-  Discharge  after  bail  justified.— 

A  party  arrested  on  execution  may  move  to 
be  discharged  from  custody,  although  he  has 
put  in  bail,  in  the  action,  which  have  justified. 
Bridgewater  Paint  Manufacturing  Compang 
V.  MessmorSf  15  How.  12 ;  Moore  v.  Cahert,  9 
id.  474.    But  see  Crowett  v.  Brown,  17  id.  68. 


§  3i:J9.  [244.]  (AmM  1849.)  Form  of  the  execution. 

rhe  execution  must  be  directed  to  the  sheriff,  or  coroner  when  the 
sheriff  is  u  party,  or  interested,  subscribed  by  the  party  issuing  it,  or  his 
attorney,  and  must  intelligibly  refer  to  the  judgment,  stating  the  court,  the 
county  where  the  judgment-roll  or  transcript  is  filed,  the  names  of  the 
parties,  the  amount  of  the  judgment,  if  it  be  for  money,  and  the  amount 
actually  due  thereon,  and  the  time  of  docketing  in  the  county  to  which  the 
execution  is  issued,  and  shall  require  the  officer  substantially  as  follows : 

1.  If  it  be  against  the  pi'operty  of  the  judgment  debtor,  it  shall  require 
the  officer  to  satisfy  the  judgment  out  of  the  personal  property  of  such 
debtor,  and  if  sufficient  personal  property  cannot  be  found,  out  of  the  real 
property  belonging  to  him  on  the  day  when  the  judgment  was  docketed  in 
the  county,  or  at  any  time  thereafter ; 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of  personal 
representatives,  heiins,  devisees,  legatees,  tenants  of  real  property,  or  trustees, 
it  shall  require  the  officer  to  satisfy  the  judgment  out  of  such  property  ; 
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8.  If  it'  he  against  the  person  of  the  judgment  debtor,  it  shall  require 
the  officer  to  arrest  such  debtor,  and  commit  him  to  the  jail  of  the  county, 
until  he  shall  pay  the  judgment  or  be  discharged  according  to  law ; 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal  prop- 
erty, it  shall  require  the  officer  to  deliver  the  possession  of  the  same,  par- 
ticularly describing  it,  to  the  party  entitled  thereto,  and  may,  at  the  same 
time,  require  the  officer  to.  satisfy  any  costs,  damages,  or  rents  and  profits 
recovered  by  the  same  judgment,  out  of  the  personal  property  of  the  party 
against  whom  it  was  rendered,  and  the  value  of  the  property  for  which  the 
judgment  was  recovered  to  be  specified  therein ;  if  a  delivery  thereof  can- 
not be  had,  and  if  sufficient  personal  property  cannot  be  found,  then  out 
of  the  real  property  belonging  to  him  on  the  day  when  the  judgment  was 
docketed,  or  at  any  time  thereafter,  and  shall,  in  that  respect,  be  deemed  an 
execution  against  property. 

I.  Geitebal. 


a.  Amendment. — ^Defects  in  the  form 
of  the  execution  mav  be  amended  on  motion. 
Sears  ▼.  Bumham,  17  N.  T.  (3  Smith),  445 ; 
S.  C.  2  Bradf.  394 ;  Park  v.  Church,  5  How. 
381;  S.  C.  1  Code  R.  N.  S.  47;  Pieree  v. 
Craine^  4  How.  257 ;  S.  C.  3  Code  R.  21,  sab 
nom.  Pierce  t.  Crane. 

h.  Irregularities.--IiTegal«ritie8  which 
would  be  amendable  on  motion,  can  be  taken 
advantage  of  only  by  the  judgment  debtor. 
Abels  V.  We^tervelt,  15  Abb.  230;  S.  G.  24 
How.  284 ;  Grosvenor  v.  Hunt,  11  How.  355 ; 
jBmy  T.  2{a^,  2  Barb.  307 ;  Oakley  r.  Becker, 
2  Cow  454. 

It  is  not  a  substantial  defect,  that  the  execu- 
tion states  that  the  judgment  was  obtained  in 
an  action,  when,  in  fact,  it  was  entered  on 
confession.  Healy  r.  Preston,  14  How.  20. 

Where  the  judgment  in  the  marine  court 
was  recovered  by  service  of  process  on  only 
one  defendant,  and  a  transcript  filed  with  the 
county  clerk,  an  iszecution  which  stated  that 
the  judgment  was  recovered  in  the  common 
pleas ;  that  the  judgment  roll  was  filed  with 
the  county  clerk,  and  containing  no  direction, 
as  required  in  case  of  a  joint  judgment 
against  defendants  who  have  not  been  served 
with  process,  such  execution  was  held  merely 
irregular  and  amendable.  Abels  ▼.  Westervelt, 
15  Abb.  230 ;  S.  C.  24  How.  284. 

■  c.  Return  day. — A  day  certain  need  not 
be  named  in  the  execution  for  its  return. 
Fake  ▼.  EdgerUm,  3  Abb..  229 ;  S.  C.  5  Duer, 
6S1. 

d.  Judgment  debtor.— The  execution 
must  truly  describe  the  person  whose  prop- 
erty is  sought  to  be  taken,  ..s  the  sheriff  can 
only  execute  the  process  against  the  party 
described  therein.  Famham  ▼.  HUdreth,  32 
Barb.  277  ;  Moulton  t,  De  ma  Carty,  6  Rob. 
470  As  to  the  arrest  of  a  wrong  party,  or 
one  not  named  in  the  process,  morgans  ▼.  I 


Bridges,  1  Bam.  k  Aid.  647 ;  Fisher  t.  Mog^ 
nay,  5  Man.  k  Grans.  778,  779;  Dunsion  t. 
Paterson,  2  C.  B.  JH.  S.  495;  Evans  ▼.  Coir 
lins,  5  Q.  B.  804,  805 ;  Childers  t.  Wooler,  2 
£11.  k  £11.  287 ;  Kelly  ▼.  Lawrence,  3  Hurlst. 
k  Colt.  1. 

e,  Sxeoutian  void. — Judgment  was  re- 
covered in  the  common  pleas,  and  execution 
was  issued  out  of  the  supreme  court ;  held, 
that  such  execution  was  void.  Clarke  ▼.  MH' 
ler,  18  Barb.  269. 

/.  Execution  against  Joint  debtors. 

If  judgment  has  been  entered  in  form  against 
sevenu  defendants,  only  a  part  of  whom  have 
been  served  with  process,  the  execution  there- 
on should  contain  a  direction  to  the  sheriff  to 
levy  on  the  separate  property  of  those  only 
who  were  served  with  process.  2  R.  S.  377, 
§§  3,  4.  The  omission  of  such  direction  is  a 
mere  irregularity.  Abels  v.  Westervelt,  15 
Abb.  230 ;  S.  C.  24  How.  284.  Where  an 
attachment  was  levied  on  partnership  prop- 
erty in  an  action  against  one  partner,  and  aa 
execution  was  issued  on  a  judgment  subse- 
quently obtained  against  both  partners,  held, 
that  the  lien  of  the  Tatter  execution  had  prior- 
ity over  that  of  the  attachment,  id.  See  StouU 
enburgh  v.  Vandenburyh,  7  How.  229 ;  Aff*d, 
id.  234  (n.)  In  case  of  a  judgment  against 
joint  debtors,  an  execution  tuereon  levied 
against  one,  will  not  be  permitted  to  be 
counteracted,  in  order  that  it  may  be  levied 
upon  property  of  the  other  debtor,  especially 
where  it  appears  that  it  is  done  at  the  instiga- 
tion of  the  debtors  upon  whose  property  the 
levy  was  made.  McChain  v.  McKeon,  2  Duer, 
645. 

In  case  of  an  execution  on  a  judgment 
against  one  of  two  partners,  only  the  interest 
of  the  judgment  debtor  in  the  partnership 
property  can  be  sold.  Bery  ▼.  Kelly,  4  Rob. 
106. 
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n.  NoTB  Undeb  SuBDiyiSIOK  8. 


a.  Executor  or  administrator.-— No 

execution  shsU  issue  upon  s  judgment  against 
an  executor  or  administrator,  until  an  account 
of  his  administration  shall  hare  been  ren- 
dered and  settled,  or  unless  on  an  order  of 
the  surrogate  who  appointed  him ;  and  if  an 
account  has  been  rendered  and  settled,  execu- 
tion shall  only  issue  for  the  sum  appearing  to 
be  a  just  proportion  of  the  assets  applicable 
to  the  judgment.  2  R.  S.  88,  §  32. 

6.  Form. — It  is  not  enough  that  the  exe- 
cution describes  the  defendants  in  their  repre- 
aentative  capacity,  since  the  direction  is  im- 
perative that  it  shall  require  the  officer  to  sat- 
isfy the  judgment  out  of  the  property  liable 
for  its  payment.  Olmsted  ▼.  Vredenburgh,  10 
How.  216. 

c.  Order  of  surrogate  need  not  be 

made  when  the  accounts  of  the  executor  or 


administrator  hare  been  adjusted  before  him. 
lb. 

The  granting  of  the  order  is  discretionary, 
U  aeems,  and  there  is  no  appeal  from  that 
part  of  it  which  decides  with  reference  to  the 
assets  in  the  hands  of  the  representatiyes 
Mount  T.  MiteheU,  31  N.  T.  (i  Tiff),  356; 
S.  0.  19  Abb.  1,  sub  nom.  MiickeU  t.  MaufUf 
Rev'g  S.  C,"17  id.  266. 

d.  Debt  incurred  by  executor.— 

Where  the  ex^utor  has  incurred  liability  ia 
the  administration  of  the  estate,  for  which  a 
judgment  has  been  recoyered  after  a  trial  on 
the  merits,  the  proyisions  of  the  Rerised 
Statutes,  with  respect  to  the  order  of  the  sur- 
rogate, are  as  applicable  as  though  the  debt 
h^  been  contracted  by  the  decedent.  Matter 
of  Thompson,  41  Barb.  237 ;  S.  C.  1  Redf. 
490.    See  note  III,  §  283,  ante. 


III.  Note  Under  Subdivision  3. 


a.  Whaf  ezecutioa  against  the  per- 
son should  contain.— It  is  not  essential 
that  it  should  appear  on  the  face  of  an  execu- 
tion issued  against  the  person,  that  the  action 
is  one  which  warrants  the  arrest  of  the  de- 
fendant, although  it  is  the  better  practice  to 
state  the  nature  of  the  action  in  the  execu- 
tion. FuUerton  y.  Fitggerald,  18  Barb.  441 ; 
S.  C.  10  How.  37. 


6.  Omission- — An  execution,  which  di- 
rected the  sheriff  to  arrest  the  debtor  and 
commit  him  to  jail,  etc.,  until  he  should  pay 
the  judgment  according  to  law,  the  words  ''or 
be  discharged"  being  erased,  was  held  a  yalid 
execution.  Hutchinson  y.  Brand,  9  N.  Y.  (5 
Seld.)»  208;  Aff'g  S.  G.  6  How.  73. 


§  390.  [245.]  (Am'd  1849.)  To  be  returnable  in  sixty  days. 
The  execution  shall  be  returnable,  within  sixty  days  after  its  receipt  by 
the  officer,  to  the  clerk  with  whom  the  record  of  judgment  is  filed* 

I.  The  Retcbn. 


a.  Return  by  mail. — The  execution 

-may  be  returned  by  mail,  where  the  sheriff  or 
officer  making  the  return  liyes  in  a  different 
place  from  that  in  which  the  clerk's  office  is 
situated.  Laws  of  1850,  ch.  225,  §  3.  And 
he  must  pa^  the  postage  on  the  letter  con- 
taining it.  Jenkins  y.  McGiU,  4  How.  205. 

h.  When  to  be  returned.— "A  sheriff 

is  bound  to  return  an  execution  according  to 
the  requisition  of  the  statute,  at  his  peril ;  if 
he  neglects  it,  he  renders  himself  liable  to  an 
attachment  or  an  action,,  at  the  election  of  the 
party  aggrieved ;  and  in  all  cases  the  ontis  is 
on  the  sheriff  to  excuse  his  default.'*  Dean, 
J. ;  Wilson  y.  Wright,  9  How.  459. 

The  sheriff  may,  on  his  own  responsibility, 
return  an  execution  within  the  sixty  days, 
but  he  should  never  do  so  at  the  solicitation 
of  the  plaintiff;  nor  can  the  plaintiff  compel  a 
return  within  that  time.  Spencer  y.  Cuyler, 
17  How.  157  ;  S.  G.  9  Abb.  382.  See,  also, 
Nagle  y.  James,  7  Abb.  234;  Pudney  y. 


GriffiOis,  6  id.  211;  S.  0.  15  How.  410, 
Fake  y.  Edgerton,  5  Duer,  681 ;  S.  0.  3  Abb. 
229;  Morange  y.  Edwards,  1  E.  D.^mith, 
414.  But  the  plaintiff  may  extend  the  time 
for  the  return.  Humphrey  y.  Hatham,  24 
Barb.  278. 

c.  Indorsement  of  return.— The  su- 
preme court  may  direct  the  indortoment  of 
the  return  by  the  sheriff,  nunc  pro  tunc,  if  he 
has  omitted  .to  make  a  return.  HiU  y.  Ayer, 
19  How.  91 ;  S.  C.  9  Abb.  220.  And  the 
court  may  also  direct  that  an  execution  be 
removed  from  the  files,  and  an  impropei*  in- 
dorsement thereon  be  cancelled.  Barker  y. 
Binninger,  14  N.  Y.  (4  Kern.),  270 ;  Flanagan 
V.  Tinen,  53  Barb.  587 ;  S.  C.  37  How.  130. 
The  omission  of  the  sheriff  to  indorse  and  file 
the  proper  return,  is  an  irregularity  which 
will  not  affect  the  rights  of  the  judgment 
creditor.  Winehrener  v.  Johnson,  7  Abb.  N. 
S.  202.  As  to  compelling  return  to  be  made, 
see  Rule  10,  Supreme  Court. 


11.  Action  against  Sheriff  for  Neglectt. 


a.  Liability;  of  sheriff.— For  the  neg- 
lect of  the  sheriff  to  execute  and  return  an 
execution  properly,  he  is  liable  to  an  action 


at  the  suit  of  the  party  aggrieved,  for  the 
damages  sustained  by  him.  2  R.  S.  440,  §  77. 
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h.  Measure  of  damages.— In  such  an 

action,  the  sheriff  is  prima  facie  liable  for  the 
debt,  but  may  mitigate  the  damages  hj  show- 
ing that  the  defendant  had  no  property  out  of 
which  the  judgment  could  be  collected. 
Swegey  r.  LoU,  21  N.  Y.  (7  Smith),  481 ; 
Bdtnnan  v.  ComeU^  39  Barb.  69 ;  Humphrey 
T.  Hathom^  24  id.  278  ;  Ledyard  ▼.  Jones,  7 
N.  Y.  (3  Seld.),  550.  See,  also.  Paige  ▼. 
WiOei,  38  N.  Y.  (11  Tiff.),  28 ;  S,  C.  5  Trans. 
App.  27 ;  BrooI^iM  ▼.  Bemten,  4  Trans.  App. 


c.  Original  Judgment.— Uoon  recov- 
ering judgment  in  such  an  action,  the  plaintiff 
may  collect  either  that  or  the  original  judg 
ment  upon  which  the  execution  was  issued ; 
a  recovery  against  the  sheriff  is  not  a  satisfac- 
tion of  the  original  judgment.  Baker  v.  Mar-' 
tin,  3  Barb.  634.  An  appeal  from  the  original 
judgment  by  the  defendant  in  the  execution, 
will  not  afiect  the  plaintiff's  right  to  bring  an 
action  against  the  sheriff.  Bowman  v.  CorneU^ 
39  Barb.  69. 


§291.  [246.]  (Am'd  1849, 1851.)  Existing  laws  relating  to  execidions 
continued,  until  oihermse  provided. 

Until  otherwise  provided  by  the  legislature,  the  existing  provisions  of 
law  not  in  conflict  with  this  chapter,  relating  to  executions,  and  their  inci- 
dents,  the  property  liable  to  sale  on  execution,  the  sale  and  redemption 
thereof,  the  powers  and  rights  of  officers,  their  duties  thereon,  and  the  pro- 
ceedings to  enforce  those  duties,  and  the  liabilities  oif  their  sureties,  shall 
apply  to  the  executions  prescribed  by  this  chapter. 

L  The  Exectttiok  and  rrs  Incidents. 


a.  Order  of  priority.— If  there  be  sev- 
eral executions  issued  out  of  a  court  of  record 
against  the  same  defendant,  that  which  shall 
baTe  been  first  delivered  to  an  officer  to  be 
executed,  shall  have  preference,  notwithstand- 
ing a  levy  may  be  first  made  under  another 
execution.  2  R.  S.  366,  §  14. 

But  in  case  of  a  levy  and  sale  under  such 
other  execution,  the  sheriff  should  be  gov- 
erned, in  the  distribution  of  the  proceeds  of 
such  sale,  by  the  order  of  priority  in  the  de- 
livery of  the  executions ;  that  delivered  first 
must  be  the  first  satisfied.  Peck  v.  Tiffany,  2 
N.  Y.  (2  Comst.),  451  ;  Bowe  v.  Bichardson, 
5  Barb  385 ;  and  see  Kingston  Bank  v.  EJr 
tingcy  40  N.  Y.  (I  Hand),  391.  A  levy  for  a 
tax  does  not  defeat  a  prior  levy  under  an  exe- 
cution. Fuller  T.  AUen^  7  Abb.  12 ;  S.  G.  16 
How.  247. 

b,  Inbanlnniptcy.  — In  case  a  levy  is 
made  on  an  execution  issued  on  a  bona  fide 
judgment,  before  the  filing  of  the  petition  of 
a  creditor  to  declare  a  debtor  an  involuntary 
bankrupt,  the  claim  of  the  judgment  creditor 
to  the  proceeds  of  a  sale  thereunder  has  pre- 
cedence over  the  claim  of  the  assimee  in  bank- 
ruptcy. Matter  of  Bernstein,  34  How.  289. 

e.  J3y  whom  Issued. — It  is  not  essential 
that  the  execution  should  be  issued  by  the  at- 
torney of  record.  Cook  v.  Dickerson,  1  Duer, 
679.  The  execution  will  be  equally  valid  if 
issued  by  any  other  attorney.  lb. 

d.  Dormant  executioxL— When  the 

plaintiff  gives  directions  to  the  officer  by 
which  it  is  intended  to  delay  the  execution 
of  the  process,  the  writ  of  execution  becomes 
dormant  as  to  other  execution  creditors.  Dun- 
derdale  v.  Sauresire,  13  Abb.  116;  Knower  ▼. 
Barnard,  5  Hill,  377. 
Thus,  where  the  direction  to  the  sheriff  was 


to  make  a  levy,  but  to  let  the  defendant  keep 
possession  of  the  goods,  and  the  plaintiff  told 
the  sheriff  to  delay  proceedings  until  further 
notice,  id.   And  see,  also,  cases  there  cited. 

But  giving  the  sheriff  a  consent  to  adjourn 
the  sale  for  forty -seven  days  after  the  retium 
day  without  leaving  the  property  in  the  hands 
of  the  debtor  (Paton  v.  WesterveU,  2  Duer, 
362;  S.  C.  12  N.  Y.  Leg.  Obs.  7),  does  not 
render  the  execution  dormant,  nor  does  a 
mere  acquiescence  in  the  delay  of  the  sheriff 
to  sell,  render  it  so.  id.  Thompson  v.  VanVech' 
ten,  5  Abb.  458. 

e.  Rule. — When,  by  reason  of  instruc- 
tions to  the  sheriff,  an  execution  in  the  hands 
of  the  sheriff  has  become  dormant,  a  subse- 
quent execution,  in  favor  of  another  creditor, 
will  have  priority  of  lien.  See  cases  cited 
under  subd.  d ;  and  the  rule  is  the  same  as  to 
subsequent  bona  fide  purchasers  and  mortga- 
gees, lb. 

If  a  sale  is  made^n  a  dormant  execution, 
while  another  and  later  execution  is  in  the 
sheriff's  hands,  such  sale  is  not  void.  Bich^ 
ards  V.  Allen,  3  £.  D.  Smith,  399 ;  Peck  v. 
Tiffany,  2  N.  Y.  (2  Comst.),  451.  In  such 
case,  the  plaintiff  m  the  later  execution  may 
apply  on  motion,  to  have  the  proceeds  applied 
in  satisfaction  of  his  claim,  id.  DunderdaU  v. 
Sauvestre,  13  Abb.  116. 

Questions  of  dormant  executions  do  not 
arise  except  between  claimants  of  personal 
property.  Muir  v.  Leitch,  7  Btah,  341.  As 
to  the  rule  in  case  of  real  estate,  see  §  282, 
note  II,  subd.  e,  ante, 

f  Q^neraL — As  to  the  general  incidents 
of  executions  which  would  naturally  be  re- 
ferred to  the  various  sections  of  this  chapter, 
see  the  notes  under  those  sections,  ante. 
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n.  Rights  and  Duties  of  Offtcebs. 


a.  Indorsement  on  reoeipt  of  eze- 

CUtlon. — Upon  the  receipt  of  any  execution, 
it  shall  be  the  duty  of  the  sheriff  or  other  of- 
ficer, to  indorse  thereon  the  year,  month, 
day,  and  hour  of  the  day,  when  he  received 
the  same.  2  R.  S.  364,  §  10. 

b.  Levy  cannot  be  made  on  Sun- 
day.— The  provisions  of  the  Revised  Statutes 

prohibit  the  levy  of  an  execution  (fii  Sunday. 
1  R.  S.  675,  §  69.  See  Bob  t.  Moffat,  3 
Johns.  257. 

c.  Sheriff  must  execute  process.— 

Unless  a  process  is  void  upon  its  face  (see 
Ginochio  v.  Orseff  I  Abb.  433),  the  sheriff  is 
bound  to  execute  it,  and  a  process  regular 
upon  its  face,  is  a  protection  to  the  officer,  id. 
French  v.  WiUet,  10  Abb.  99 ;  S.  0.  4  Bosw. 
649 ;  S.  C.  again,  10  id.  566.  See  note  IX, 
subd.    ,  infra, 

d.  Death  of  sheriff,  etc.— In  case  of 

the  death  of  the  sheriff,  or  his  removal  from 
office,  the  under  sheriff  shall  proceed  to  ooU 
lect  any  executions  which  may  have  been  in 
the  hands  of  the  sheriff  at  the  time  of  his 
death  or  removal,  and  may  execute  a  convey- 
ance of  any  real  estate  which  may  be  sold 
thereunder.  If  there  be  no  under  sheriff,  the 
court  may  appoint  some  suitable  person  to 
proceed  on  such  execution.  2  R.  S.  3/4,  §§  65, 
66 ;  Sickles  v.  Hogeboam,  10  Wend.  562. 

e.  Instructions  to  sheriff. — The  court 

say  that  ''the  party  in  whose  favor  process 
issues  may  give  such  instructions  to  the  sheriff 
as  will  not  only  excuse  him  from  his  general 
duty,  but  bind  him."  RooIt,  TFo^n^r,  30  N. 
Y.  (3  Tiff.),  9;  Goeffretf  t.  Gibbons,  22 
Wend.  569.  See  McChain  v.  McKeon,  2 
Duer,  645.  The  attorney  of  the  creditor,  as 
such,  cannot  direct  the  sheriff  what  property 
to  levy  upon  on  the  execution.  Af>eriU  v. 
Williams,  4  Denio,  29&.  See  note  II,  subd. 
e,  supra, 

/.  Sheriff  cannot  collect  execution 

for  his  own  benefit.— A  sheriff  cannot 
enforce  an  execution  to  collect  his  fees  when 
the  judgment  has  been  paid.  Craft  v.  Merrill, 
14  N.  Y.  (4  Kern.),  456.  ^And  where  a  sheriff 
was  fined  the  amount  of  in  execution  for  neg- 
lecting to  return  it,  and  the  judgment  was  as- 
signed to  a  third  person  for  the  benefit  of  the 
sheriff,  it  was  held  that  he  had  no  authority 


i.' 


to  enforce  an  execution  thereon  for  his  own 
indemnity.  CarpetUer  v.  SUlwdl,  11  N.  Y. 

I   Kern.),  61;  Rev'g  S.  C.  12   Barb.  128. 

ut  see  People  ex  rel.  Luther  v.  Onondaga 
Common  Pleas,  19  Wend.  79. 

g-  Attachment  or  action  against 

sheriff- — If  the  sheriff  is  in  neglect  or  de- 
fault, he  is  liable  to  an  attachment  or  an  ac- 
tion at  the  election  of  the  party  aggrieved; 
but  if  the  right  to  the  money  is  in  doubt,  the 
court  will  refluR  to  mterfere  on  motion,  and 
will  leave  the  party  to  his  remedy  by  action. 
Wilson  V.  Wright,  9  How.  459,  and  cases 
cited.    See  note  under  §  289,  ante. 

h.  Sheriff  ^S  bond.— The  sureties  of  a 
sheriff  on  his  official  bond  are  only  liable  for 
acts  done  frirtute  officii,  and  not  for  those 
committed  eohre  officii.  In  the  latter  case 
he  is  in  the  same  position  as  though  he  acted 
without  process.  People  ex  rd,  Kellogg  v. 
Schuyler,  5  Barb.  166 ;  Ex  parte  B^  4  Hill, 
572. 

Where  an  order  had  been  granted,  staying  all 
proceedings  on  a  judgment  against  the  sheriff, 
an  order  granting  leave  to  prosecutt  his  official 
bond  for  the  satisfaction  of  such  judgment 
was  set  aside  on  appeal.  Chamberlam's  Case, 
18  Abb.  103 ;  S.  C.  42  Barb.  281 ;  28  How.  1. 

t.  Bond  of  deputy. — ^In  order  to  main- 
tain an  action  upon  the  official  bond  of  a 
deputy  sheriff,  the  sheriff  must  show  such  a 
breach  of  duty  as  to  occasion  actual  damage 
to  the  plaintiff.  Bowe  v.  Biehardson,  5  Ban 
385. 

J.  Authority  to  levy.— The  sheriff  hat 

no  authority  to  levy  on  the  property  of  any 
person  except  the  one  described  m  the  execu 
tion.  Famham  v.  Hildreth,  32  Barb.  277. 

k,  Caxe  of  goods. — ^A  sheriff  is  not  bound 
to  any  greater  degree  of  diligence,  respecting 
ffoods  in  his  custody,  than  a  bailee  for  hire 
Moore  v.  WesterveU,  25  How.  277 ;  S.  C.  21 
N.  Y.  (7  Smith),  103 ;  1  Bosw.  357 ;  9  id. 
558 ;  27  N.  Y.  (13  Smith]),  234.  He  has  only 
a  special  property  in  the  goods.  Pierce  y 
KingsnnU,  25  Barb.  631. 

I.  Replevin  against  sheriff.—If  goods 

seized  by  a  sheriff  are  replevied,  and  in  the 
replevin  suit  he  obtains  judgment,  it  is  his 
duty  to  prosecuto  the  sureties  on  tibe  replevin 
bond.  Swezeg  v.  Lo^  21 N.  Y.  (7  Smith)  481. 


m.  Fees  op  Officers,  etc. 


a.  Fees  on  ezecntion.'— The  sheriff  is 

entitled  to  the  following  commissions  or 
poundage,  to  be  levied  and  collected  by  virtue 
of  the  execution,  in  the  same  manner  as  the 
sum  therein  directed  to  be  levied.  For  serv- 
ing an  execution  for  the  collection  of  the  sum 
of  8250.00,  or  less,  two  cenU  and  five  mills 
per  dollar ;  and  for  every  dollar  collected  more 
than  (250.00,  one  cent  and  two  and  a  half 
mills.  For  advertising  personal  or  real  prop- 
erty for  sale  on  execution,  82 ;  and  if  the  exe- 
cution be  stayed  or  settled,  after  advertising 
and  before  sale,  81.  2  R,  9,  §4&t 


b.  When  he  is  entitled  to  poundage 

The  sheriff  has  no  claim  for  poundage  until 
he  has  served  the  execution,  i,  e.,  made  a'levy. 
When  that  duty  is  performed,  the  sheriff  it 
entitled  to  his  compensation,  although,  before 
he  sells,  the  parties  settle  the  matter,  and 
although  the  property  is  insufficient  to  satisQr 
the  execution.  People  r,  Adams,  1  Code  R. 
N.  S.  226;  citing  Parsons  v.  Bowdoin,  17 
Wend.  14 ;  Adams  v.  Hopkins,  5  Johns.  252 ; 
Alchin  V.  WdU,  5  T.  R.  470.  See  Bathbun 
V,  WoQdworth,  1  How.  151. 
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c.  How  collected.— Tf  the  jadgment  is 
satisfied  before  the  sheriff  has  received  his 
fees,  he  cannot  enforce  the  execution  solely 
to  collect  such  fees.  See  nofe  II,  subd.  /, 
9upra.  And  a  sheriff  will  not  be  allowed, 
after  a  sale  on  a  second  execution,  to  retain  a 
surplus  to  paj  his  fees  on  a  prior  execution 
against  the  same  parties.  Bank  of  Whitehall 
Y.  Weed,  8  How.  104. 

d,  Idability  of  attorney  —The  attor- 
ney is  liable  to  the  sheriff  for  his  fees.  Birh- 
heek  T.  Stafford^  23  How.  236;  S.  C.  14  Abb. 
285 ;  Onrft  t.  MerriUy  14  N.  Y.  (4  Kern.),  45%. 


e.  Less  than  legal  fees.— An  agree 

ment  by  the  sheriff  to  accept  less  than  his 
legal  fees,  provided  the  person  to  whom  they 
were  charged  would  allow  such  amount,  was 
held  to  be  without  consideration.  Van  Nest 
▼.  LoU,  16  Abb.  130. 

/.  Auctioneer  and  watdhman.— A 

sheriff  has  no  authority  to  charge  commissions 
for  a  sale  by  an  auctioneer,  nor  can  he  charge 
for  the  services  of  a  watchman  to  take  care 
of  the  property.  Lord  v.  Bichmond,  38  How. 
173. 


IV.  Pebsonal  Propebtt  Liable  to  Sale  on  Execution. 


a.  Mortgaged  property.— In  case  of 

mortgaged  property,  if  the  property  remains 
in  the  hands  of  the  mortgagor,  it  is  liable  to 
seizure  unless  the  mortgage  is  filed  before  the 
delivery  of  the  execution  to  the  sheriff.  Hale 
T.  Sweet,  40  N.  Y.  (1  Hand),  97.  Personal 
property  in  the  hands  of  the  mortgagee  may 
be  taken  on  an  execution  against  the  mort- 
gagee after  forfeiture.  FergtMon  t.  Lee,  9 
Wend.  258. 

b.  Interest  of  mortgagor.  —  Goods 

mortgaged  may  be  seized,  and  the  interest  of 
the  mortgagor  sold  upon  execution  against 
him,  in  case  the  mortgage  is  not  due,  and  the 
mortgagor  is  in  possession  at  the  time  of  such 
seizure,  and  entitled  to  the  possession  by  stip- 
ulation. HaU  y.  Samson,  35  N.  T.  (8  Tiff. 
274 ;  HuU  y.  Camley,  17  N.  Y.  (3  Smith' 
292.  See,  also,  S.  C.  11  N.  Y.  (1  Kern* 
601 ;  S.  C.  1  Abb.  158 ;  Farrell  y.  Hildreth, 
38  Barb.  178  •,  Hall  y.  Samson,  19  How.  481; 
Mattison  y.  Baucus,  1  N.  Y.  (1  Comst.),  295; 
S.  C.  1  How.  App.  Cas.  639.  See  Goulet  y. 
Asseler,  22  N.  Y.  (8  Smith),  225 ;  Uvor  y. 
Orser,  5  Duer,  501.  Where  the  title  of  the 
mortngee  has  beoome  absolute  by  reason  of 
the  drfault  of  the  mortgagor,  the  property 
cannot  be  seized  on  an  execution  against  the 
latter,  although  he  still  retains  possession. 
Champlin  y.  Johnson,  39  Barh.  606. 

c.  Aotion  by  mortgagee.—As  to  ac- 
tion by  mortgagee  for  injury  to  his  reYersionary 
interest,  in  case  of  the  seizure  and  sale  of 

mortgaged  property,  see  Manning  y.  Mon- 
aghan,  23  N.  Y.  (9  Smith),  539 ;  Goulet  y. 
Assekr,  22  N.  Y.  (8  Smith),  225 ;  HuU  y. 
Camleg,  17  N.  Y.  (3  Smith),  202. 

d.  Interest  of  bailee,  eto.— The  interest 

of  a  bailee  or  a  pledgee  may  be  taken  and  sold 
on  execution  against  such  bailee.  Saul  y.  Kru- 
ger,  9  How..569;  Otis  y.  Wood,  3  Wend.  500. 

e.  Interest  of  pledgor,  etc.  —  Where 

goods  shall  be  pledged  for  the  payment  of 
money,  or  the  performance  of  an  agreement, 
the  interest  in  such  goods  of  the  person  mak- 
ing such  pledge,  may  be  sold  on  execution 
against  him.  2R.  S.  366,  §  20 ;  Siiefy,  Hart, 
1  N.  Y.  (1  Comst  ),  20;  S.  C.  1  How.  App. 
Cas.  181.  But  after  a  sale  of  such  property, 
the  pledgee  is  entitled  to  the  possession  of  the 
goods  until  redeemed  by  the  purchaser,  id. 
BakeiaeU  y.  Ellsworth,  6  Hill,  484. 


In  Brownell  y.  Camley,  3  Duer,  9,  the  court 
say  the  question,  as  to  whether  goods  in  stich 
a  case  can  be  remoYed  from  the  possession  of 
the  pledgee,  is  still  open,  as  the  decision  of  the 
court  of  appeals  was  rendered  on  an  equal 
diYision  of  tne  judges. 

/.  Married  woman.— If  the  legal  title 

to  property  is  in  the  wife,  such  property  can- 
not be  BtAzod  to  satisfy  the  debts  or  the  bus* 
band.  Gage  y.  Dauchy,  34  N.  Y.  (7  Tiff.), 
293;  ReY*g  S.  C.  28  Barb.  622;  Coming  y. 
Lewis,  54  Barb.  51;  S.  C.  36  How.  425; 
AUen  Y.  Cowan,  23  N.  Y.  (9  Smith),  502; 
ReY*g  S.  C.  28  Barb.  99;  Burger  v.  White,  2 
Bosw.  92.  Unless  the  earnings  of  the  wife  are 
not  to  be  distinguished  fW>m  those  of  the  hus- 
band, as  in  Freeman  y.  Orser,  5  Duer,  476. 

jf.  Money. — Gold  and  siWer  coin  may  be 
leyied  upon,  Dut  need  not  be  exposed  for  sale. 
Bills  or  other  eYidences  of  debt,  issued  by  a 
moneyed  corporation,  may  be  leYied  upon. 
2  R.  S.  366,  §§  18,  19. 

Where  the  sheriff  has  collected  money  on 
an  execution  in  faYor  of  one  party,  he  cannot 
leyy  upon  such  money  by  Yirtue  of  an  execu- 
tion against  such  party.  Baker  y.  Kenworthy, 
41  N.  Y.  (2  Hand),  215.  Thus  where  money 
was  paid  on  an  execution  in  faYor  of  B.,  and 
the  sheriff  at  once  applied  the  same  on  an 
execution  against  B.,  the  court  said  that  the 
money  did  not  belong  to  B.  (so  as  to  be  subject 
to  leYy),  until  it  had  been  paid  to  him.  id. 
See  cases  there  cited ;  and  approving  Muscott 
Y.  Woolworth,  14  How.  477 ;  Re? 'g  S.  C.  13 
How.  336.  See,  also,  Carroll  y.  Cone,  40 
Barb.  220 ;  Betts  y.  Hoyt,  19  Barb.  412. 

h.  Fixtures. — Where  real  estate  was 
mortgaged  to  A.,  and  B.  having  a  judgment 
against  the  mortgagors,  levied  upon  certain 
machines  on  the  mortgaged  premises,  which 
consisted  of  carding  and  spinning  machines, 
etc.,  and  were  not  fastened  to  the  building  ex- 
cept by  leather  belts,  which  were  the  medium 
of  motion,  hM,  that  they  were  not  fixtures, 
but  were  liable  to  seizure  on  execution.  Van^ 
derpod  v.  Van  Allen,  10  Barb.  157.  But 
that  which  grows  spontaneously  from  the 
soil,  such  as  trees  and  grass,  cannot  be 
seized  on  execution  as  a  chattel  until  it  has 
been  severed  from  the  land.  Bank  of  Lan- 
singhurgh  v.  Crary,  1  Barb,  5^ ;  Cresson  y. 
Stout  17  Johns.  116. 
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t.  Choses  in  action  etniiot  be  seiaed 
ai  d  sold  on  execution.  Bansom  t.  Miner,  1 
Code  R.  N.  S.  98;  S.  C.  3  Sandf.  092. 

j.  False  representation  of  owner- 
ship.— If  ik  IMLTty  ftdsely  represents  that 
another  is  the  owner  of  his  goods,  and  a  cred- 
itor of  such  other  party  seises  them,    the 


owner  will  not  afterwird  be  permitted  to  dis- 

Sute  his  representations.  Eigney  y.  Smith, 
9  Barb.  88a. ^  Otherwise,  if  representations 
are  made  by  an  employee  of  the  defendant. 
New  York  Car  OH  Company  t.  Richmond, 
19  How.  505;  S.  G.  6  Bosw.  213;  10  Abb. 
185. 


V-  Execution  Against  Partners,  Etc. 


a.  Ldmited  partnership.— In  case  of 

a  judgment  against  a  special  partner  in  a  lim- 
ited* partnership,  the  right,  title  and  interest 
of  such  special  partner  cannot  be  sold  on  exe- 
cution. Harris  v.  Murray,  28  N.  Y.  (1  Tiff.), 
574.  Although  an  action  may  be  brought 
only  against  the  pneral  partners  of  a  limited 
partnership,  yet  by  yirtue  of  an  execution  on 
a  judgment  therein,  a  levy  and  sale  may  be 
had  of  all  the  partnership  effects.  Van  At- 
styne  v.  Cook,  25  N.  Y.  (11  Smith),  489;  S. 
C.  34  Barb.  ..53,  sub  nom.  Artieam*  Bank  t. 
Treadtoea. 

6.  Judgment  against  one  partner. 

By  virtue  of  an  execution  on  a  iudgment 
against  one  of  several  partners,  the  entire 
partnership  property  may  be  seized  and  the 
mterest  of  such  partner  sold.  Berry  v.  KeUy, 
4  Rob.  106;  Bergman  v.  DeUlebach,  11  How. 
46;  Waish  v.  Adams,  3  Denio,  125 ;  PhUUps 
V.  Cook,  24  Wend.  389. 

He  may  sell  the  interest  of  the  judgment 
debtor  and  deliver  the  goods  to  the  purchaser, 
who  takes  them  subject  to  the  partnership 


debts.  Same  cases ;  Mowbray  v.  Lawrence,  IS 
Abb.  317 ;  S.  C.  22  How.  107. 

*e.  Execution  against  joint  property 

cannot  be  levied  on  the  sole  property  of  one  of 
the  defendants.  Sherry  v.  Schuyler,  2  Hill,  204. 

d.  Sale  of  joint  property.— Where 

joint  property  has  been  levWd  upon,  under  an 
execution  against  one  partner,  if  the  officer 
sells  the  whole  property,  he  is  liable  in  tre*- 
pass.  WaddeU  v.  Cook,  2  HiU,  47 ;  Walsh  v. 
Adams,  3  Denio,  125.  And  as  to  the  remedy 
against  the  purchaser,  see  Fiero  v.  B^ts,  2 
Barb.  633.  See,  also.  Ford  v.  WUUams,  13 
N.  Y.  (3  Kern.),  577;  S.  C.  again,  24  N.  Y. 
(10  Smith),  359.  See  note  a,  under  WaddeU 
V.  Cook,  2  Hill  47. 

e,  Reoeiver. — Where  executions  are  is- 
sued upon  judgments  obtained  prior  to  the 
appointment  of  a  reoeiver,  in  an  action  to  dis- 
solve a  copartnership,  the  receiver  roust  first 
pay  such  execution.  Bich  v.  Loutrcl,  18  How. 
121;  S.  C.  9  Abb.  356;  Matter  of  North 
America  Gutta  Percha  Co.  17  How.  549;  S. 
0. 9  Abb.  79. 


VI.  Levy  on  Personal  Property — ^How  made. 


a.  What  is  a  levy.— A  levy  upon  i)er- 
sonal  property  is  the  act  of  taking  possession 
of,  or  seizing  it,  by  the  officer,  under  an  execu- 
tion, whereby  the  lien  of  such  execution  be- 
comes perfect,  and  the  property  is  deemed  in 
the  custody  of  the  law.  Crocker  on  Sheriffs, 
§  431,  2d  ed. 

6.  How  made. — To  constitute  a  valid 
levy,  the  officer  must  enter  on  the  premises 
where  the  goods  are,  and  take  possession 
thereof,  if  that  be  practicable ;  if  not,  he  must 
openly  assert  his  title  by  virtue  of  his  execu- 
tion. It  is  not  essential  that  he  take  actual 
possession  of  the  goods,  or  that  he  remove 
them  from  the  custody  of  the  debtor,  or  that 
he  have  any  person  in  charge  of  them.  Both  v. 
Wells,  29  N.  Y.  (2  Tiff.),  471 ;  S.  C.  27  How. 
599  (n.);  Aff'ff  S.  C.  41  Barb.  194;  Elias 
V.  Farley,  5  Abb.  N.  S.  39 ;  S.  C.  3  Keyes, 
398;  2  Trans.  App.  116;  Bond  v.  WiUet,  29 
How.  47;  S.  C.  31  N.  Y.  (4  Tiff.),  102;  1 
Keyes,  377.  Nor  is  an  inventory  necessary  to 
make  a  valid  levy ;  for  a  seizure  of  part  of  the 
goods  in  a  house,  in  the  name  of  the  whole, 
nas  been  held  a  good  seizure  of  the  whole. 
Mills  V.  Thursby,  11  How.  121 ;  Watts  v. 
Cleaoeland,  3  E.  D.  Smith,  5.3 ;  Haggerty  v. 
Wilher,  16  Johns.  287.  But  the  goods  should 
be  within  view  of  the  officer.  Barker  v.  Bin- 
inger,  14  N.  Y.  (4  Kern.),  270 ;  Bay  v.  Ear- 
court,  19  Wend,  495.    A  loen^oraQdum  of  the 


levy  should  be  made.  Bond  v.  WiUet,  supra. 
And  the  levy  should  not  be  kept  secret  from 
the  debtor.  Price  v.  SMpps,  16  Barb.  585. 
Although  his  consent  to  the  levy  is  not  essen- 
tial to  its  validity.  Artisam^  Bank  v.  Tread- 
weU,  34  Barb.  553;  Aff'd,  25  N.  Y.  (11 
Smith),  489,  sub  nom.  Van  Alstyne  v.  Cook. 
Notice  of  the  levy,  given  to  the  person  in 
charge  of  the  goods,  is  sufficient.  EUas  v. 
FarUsy,  5  Abb.  N.  S.  39 ;  S.  C.  3  Keyes,  398 ; 
2  Trans.  App.  U6. 

c.  Amount  to  be  levied  on. —The 

sheriff  is  not  restricted  as  to  the  amount  of 
property  he  shall  levy  upon,  nor  is  it  essential 
that  he  levy  upon  the  wnole  at  once.  Denvrey 
V.  Fox,  22  Barb.  522. 

d.  Subetitation  of  goods.— After  the 

return  day  of  the  execution,  if  other  property 
be  substituted  for  that  upon  which  the  sheriff 
has  made  a  levy,  the  sheriff  will  not  have 
such  a  title  to  the  substituted  property  as 
will  defeat  the  title  of  a  prior  "bona  Jide  pur- 
chaser, even  though  the  substitution  be  made 
under  an  agreement  between  the  sheriff  and 
the  debtor.  Shelton  v.  WesteroeU,  1  Duer, 
109. 

Any  agreement  by  which  a  sheriff  jrelin- 
quishes  his  lien  on  property  seisEed,  is  void. 

But  where  a  levy  has  been  made  upon  goods, 
l^d  some  of  them  are  sold  by  the  debtor,  and 
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others  of  the  ssme  genertl  description  ure 
sobstitttted,  the  substitoted  goods  are  liable 
to  sale,  since  the  debtors  haTO  yolontarilj 
mingled  goods  no't  liable  to  be  sold  with  tho^e 
that  were.  Boih  t.  WdlSy  29  N.  T.  (2  Tiff.), 
471 ;  S.  C.  27  How.  999  (n.) ;  ATg  S.  C.  41 
Barb.  194. 

«.  Levy  on  jjropeity  of  third  per- 
son.— ^A  sheriff  if  indemnified,  has  no  ex- 
cuse for  not  keeping  possession  of  property 
levied  upon,  although  a  sheriff's  juiy  has 
fi>and  that  the  title  is  in  a  third  party.  People 
ex  rd.  KeOogg  ▼.  Schuykr,  5  Barb.  166. 

The  sheriff  may  require  indemnity  before 
levying  oa  goods  clanned  by  a  third  party. 
Chambethm^  y.  Better,  18  N.  T.  (4  Smith), 
115. 

If  the  sheriff  discovers  that  property  upon 
which  he  has  levied,  belongs  to  a  third  per^ 
son,  he  may  relinqoish  the  levy  and  return 


the  execution  mMa  homa.  BHom  v.  .BledUey, 
23  How.  124. 

A  party  giving  a  reo^pt  for  property 
levied  upon  by  an  officer,  cannot  atterwaid 
set  up  a  claim  against  the  officer,  that  the 
nroperty  is  his  own.  Dezett  v.  OdeU,  3  Hill, 
215.  And  if  the  sheriff  recovers  iud^ent 
against  him  in  such  a  case,  he  (the  sheriff)  is 
estopped  from  showing,  in  an  action  by  the 

Slaintiff  for  a  fiilse  return,  that  the  property 
elonged  to  a  third  party.  People  ex  rd, 
Knapp  V  Beeder,  25  N.  Y  (11  Smith),  302. 
But  see  Russdl  v.  Winne,  37  N.  Y.  (10  Tiff.), 
591 ;  S.  G.  5  Trans.  App.  52. 

/.  .Siffect  of  levy. — A  levy  upon  suffi- 
cient personal  property  to  satisfy  the  execution 
does  not,  of  itself,  amount  to  a  satisfaction  of 
the  Judgment.  Denvrey  v.  For,  22  Barb.  522, 
and  cases  there  cited.  See,  also,  Radde  v. 
WhUney,  4  S.  D.  Smith,  378,  and  ca^es  cited. 


yn.  Ldbn  of  ExEGonoN  OK  Personal  Propehty. 


a.  Whan  it  attaohe8.-*A8  against  the 
defendant  in  the  ezeeution,  the  lien  of  the 
execntioii  attaches  upon  all  the  goods  of  the 
defendant  within  the  jurisdiction  of  the  sher- 
iff, as  soon  as  the  writ  is  delivered  to  the 
officer.  Soth  v.  WeOs,  29  N.  Y.  (2  Tiff.), 
471 ;  Aff 'g  S.  C.  41  Barb.  194 ;  S.  C.  27 
How  599  (n.)  See  2  R.  S.  365,  §  13 ;  Pine 
V.  Bikert,  21  Barb.  469;  Camp  v.  Chamber- 
lotM,  5  Denio,  198. 

b.  To  what  it  attaches.  —  The  lien 

attaches  not  only  to  the  property  which  the 
judgment  debtor  had  when  the  execution  was 
issued,  but  to  all  acquired  by  him  within  the 
jurisdiction  of  the  sheriff  doring  the  life  of 
the  ezeeution.  BoHi  v.  WeOe,  29  N.  Y.  (2 
Tiff.),  471;  S.  C.  27  How.  599  (n.);  Aff^g 
S.  0. 41  Barb.  194. 

c.  Porchaaer  prior  to  levy.— The 

title  of  any  purchaser  in  good  fkith,  acquired 
prior  to  the  actual  levy  of  anpr  execution,  with- 
out notice  of  such  execution  being  issued, 
shall  not  be  divested  by  the  fact  that  such 
execution  had  been  delivered  to  an  officer  to 
be  executed  before  such  purchase  was  made. 
2  R.  S.  366,  $  17.  See  cases  cited  under 
subd.  a,  and  MUUpauyh  v.  Mitchell,  8  Barb. 
333.  And  the  officer  is  not  bound  to  make  a 
public  avowal  of  the  levy.  Butler  v.  Maynard, 


11  Wend.  548.  See,  also,  Haggeriy  v.  WO- 
her,  16  Johns.  287 ;  Wiekkam  v.  MUUr,  12 
id.  320. 

d,  Sutoequent  purchase.'— A  subs^ 

quent  purchasisr  will  nave  no  title,  although 
bona  fide  and  for  a  valuable  consideration, 
for  upon  a  levy  the  sheriff  acquires  the  entire 
interest  ^subject  to  prior  hma  fide  purcha- 
sers), ana  his  sale  relates  back  to  the  day  of 
the  levy.  Fufkr  v.  AUen,  7  Abb.  12;  S.  0. 
16  How.  247;  Tlumpeon  v.  Van  Vechten^  5 
Abb.  458;  Birdeeye  v.  Bay  A  Hill,  158. 

«.  Transcript  not  filed.  — Where  an 
execution  was  delivered  to  a  sheriff  one  day 
before  the  transcript  was  filed,  it  was  hdd, 
that  the  execution  beo^me  operative  so  as  to 
effect  a  lien  from  the  time  the  transcript  was 
actually  filed.  Stoutenburgh  v.  Vandevdmrgh^ 
7  How.  229 ;  Aff'd,  id.  234,  note  a. 

/.  Bankraptoy. — ^The  lien  of  a  levy  by 
virtue  of  an  execution,  issued  on  a  bona  fiae 
iudgment  in  a  State  oourt,  is  preserved  by  the 
bankrupt  act,  and  is  to  be  respected  by  the 
United  States  court  sitting  in  bankruptcy. 
Matter  of  Bernstein,  34  How.  289. 

9'  Action  for  intermeddling.— The 

officer  may  maintain  an  action  for  intermed- 
dling with  goods  levied  upon.     Marsh   v 
Whitey  3  Barb.  518. 


VIII.  Sale  of  Personal  Propertt  under  Execution. 


a-  When  to  be  made.-r-The  sale  of  any 

personal  property  by  virtue  of  an  execution, 
must  be  made  at  public  vendue,  between  the 
hour  of  nine  in  the  morning  and  the  setting  of 
the  sun.  2  R.  S.  369,  §  36. 

In  IPDonaid  v.  Neason,  2  Cow.  139,  wiU 
be  found  the  old  cases  relating  to  sales  under 
execution  cited  and  comment^  upon. 

b.  Sale  after  sundown.— A  sale  of 

chattels  after  sundown  is  void.  Carnrick  v. 
Meyers,  14  Barb.  10. 

^  ITotlce. — No  sale  shall  be  made  unless 
written  or  printed  notice  be  posted,  t^x  M 
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days  successively  in  three  of  the  most  public 
places  in  the  town  where  the  sale  is  to  be  had, 
specifying  the  time  and  place  of  the  same. 
2  R.  S.  366,  §  21. 

d.  Property  present.— The  property 

must  be  present  and  within  view,  and  shall  be 
sold  in  such  lots  as  will  be  calculated  to  bring 
the  highest  price.  2  R.  S.  367,  §  23;  Cresson 
V.  Stout,  17  Johns.  116.  It  must  also  bo 
specifically  designated  and  separated,  if  in 
mass.  Stevens  v.  Eno^  10  Barb.  95 ;  Warring 
V.  Loomis,  4  Barb.  484.  See  Tifft  v.  Barton^ 
4  Denio,  171. 
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e.  Who  xnaj  purchase.  —  Althoagb 

neither  the  sheriff  nor  any  of  his  d^vties  can 

Surchue  at  a  sale  under  execution,  yet  an  un- 
er  jailor  or  turnkey  is  not  a  deputy  within 
the  prohibition.  JcKksan  t.  Anderson,  4  Wend. 
474,  481. 

The  plaintiff  in  the  execution  may  be  a  pur- 
chaser at  the  sale.  Weaver  v.  Toogood,  1  Barb. 
238.  But  he  must  not  leave  the  goods  in  the 
possession  of  the  defendant.  Gardenier  t. 
Tuhbs,  21  Wend.  169.  And  see  FamngUm 
T.  Caswell,  15  Johns.  430  (n.) ;  Woodworih 
▼.  Ww}dwoTih,  21  Barb.  343.  If  the  plaintiff 
purchases  at  a  sum  sufficient  to  satisfy  his 
execution,  that  satisfies  his  judgment.  Weaver 
▼.  Toogood,  1  Barb  238.  One  defendant  may 
be  a  purchaser  of  the  property  of  his  co-de- 
lendant.  Neilson  t.  NeUson,  5  Barb.  565. 

/•  Postponement — The  sheriff  is  bound 
to  exercise  a  proper  discretion,  and  if  it  ap- 
pears that  there  will  be  too  great  a  sacrifice, 
he  may  postpone  the  sale.  McDonald  v.  Ne^ 
son,  2  Cow.  139,  190. 

9'  Irregularity.— Where,  alter  the  offi- 
cer had  levied  on  goods  under  an  execution, 
he  received  another  execution  under  which 
he  sold  some  of  the  goods  levied  upon,  it  was 
held  not  irregular,  as  the  levy  under  Uie  first 
execution  was  sufficient  for  both.  Cresson  v. 


8Umi,  17  Johns.  116.    ObjectioiiB  as  to  tht 
sale  can  be  raised  only  by  parties  to  tlM  exe 
cution.  Smith  v.  MeGowan,  1  Code  R.  27; 
S.  C.  3  Barb.  404,  and  casea  cited. 

h.  Setting  aedde  sale. — In  a  proper 

case,  the  sale  will  be  set  aside  and  a  re-sale 
ordered.  Bixly  v.  Mead,  18  Wend.  611. 
As,  where  property  worth  91,000  was  bid  off 
for  926,  and  it  was  shown  that  the  defiendant 
was  insolvent,  id.  And  where  there  was 
misrepresentation  as  to  the  property  sold. 
Dwighi's  Case,  15  Abb.  259;  Ames  v.  Loch- 
wood,  13  How.  555.  And  see  Peel  t.  Coweta 
hoven,  14  Abb.  56. 

ft.  Selling  property  of  third  person. 

The  sheriff  may  take  indemnity  to  protect 
himself  in  selling  the  property  of  a  third  per- 
son, but  he  cannot  indemnify  buyers.  Bau  t. 
Pratt,  36  Barb.  402.  And  indemnity  given  to 
him  is  good,  though  executed  after  Uie  sale. 
Westervelt  v.  Frost,  1  Abb.  74.  See  note 
YI,  subd.  e,  stipra, 

j.  Restraining  sale.— Before  the  court 

wUl  restrain  the  sale  of  ^artoerslup  property, 
under  an  execution  against  one  partner,  the 
applicant  must  show  that  the  defendant  in 
the  execution  has  no  interest  in  the  property. 
Mowtray  v.  Lawrtncs,  13  Abb.  317 ;  S.  C.  22 
How.  107. 


IX.  Real  Estate  Liable  to  Sale  on  Execution. 


a.  General. — If  there  are  not  chattels 
BufKcient  to  satisfy  the  execution,  then  all  the 
real  estate  which  the  debtor  may  have  had 
when  the  judgment  was  docketed,  or  at  any 
time  thereaftor,  shall  be  liable,  in  whose 
hands  soever  the  same  may  be.  2  R.  S.  367, 
§24. 

5.  Lands  in  trust. — ^Lands,  tenements, 
ete.,  held  in  trust  for  the  use  of  another, 
shall  be  liable  to  executions,  etc.,  against  the 
one  to  whose  use  they  are  holden.  id.  36, 
§  26;  Carfield  v.  Hatmdker,  15  N.  T.  (1 
Smith);  475.  See  MaUary  r.  Clark,  9  Abb. 
358 ;  S.  C.  20  How.  418. 

e.  Vested  fViture  estate.— A  vested 

Aiture  estate  may  be  sold  on  execution.  Sherir 
dan  V.  House,  4  Keyes,  569.  See,  also, 
Jackson  v.  Middleton,  52  Barb.  9. 

d.  Contract  to  purchase.— The  m- 

terest  of  one  in  possession  of  land  under  a 


contract  to  purchase,  cannot  be  sold  under 
execution.  Sage  v.  Cdrtright,  9  N.  Y.  (5 
Seld.),  49 ;  Gnffin  v.  i^peMeer,  6  Hill,  525 ; 
Kellogg  v.  KeOogg,  6  Barb.  116. 

e.  Estate  at  will. — An  estate  at  will  or 
by  sufferance,  cannot  be  sold  on  execution. 
Bigdow  v.  Finch,  17  Barb.  394;  S.  0. 11  id. 
498;  CaMn  v.  Baker,  2  id.  206. 

/.  Land  in  another  State  cannot  be 

sold  by  virtue  of  process  from  the  courts  of 
this  State.  Bunk  v.  St,  John,  29  Barb.  585. 

g.  Equity  of  redemption.— If  a  debt 

is  secured  by  a  mortgage,  the  equity  of  re* 
demption  cannot'  be  sold  on  a  Judgment  for 
such  debt.  DelapUUne  v.  Hitchcock,  6  Hill,  14. 

h.  Leasehold  property  may  be  seised 
and  sold  on  execution,  if  the  lessee  or  his  as- 
signee has  five  years  of  unexpired  ternT;  and 
so  of  buildings  erected  on  such  property.  Laws 
of  1837,  ch.  462. 


X.  Levy  Upon,  and 

a.  Levy,  how  made.— No  formal  levy 
or  seizure  of  real  estate  is  necessary.  Wood 
T.  Calvin,  5  Hill,  228. 

5.  ITotioe  of  sale. — Notice  must  be  given 
by  publishing  the  same  in  a  county  news- 
paper for  six  weeks  successively,  and  by  post- 
mg  a  notice  in  three  of  the  most  public  places 
in  the  town  where  the  property  is  to  be  sold, 
and  if  the  sale  is  to  be  in  a  town  other  than 
that  where  the  premises  are  situated,  then  in 
three  of  the  most  public  places  in  the  town 
where  the  premises  are  situated.    The  notice 


Sale  of  Beal  Estate. 

shall  contain  a  description  of  the  land.  2^  - 
S.  368,  369,  §§  34,  35. 

As  to  notice  in  Hamilton  county,  see  Laws 
of  1867,  ch.  162,  as  amended  1870,  ch.  662. 

A  sufficient  notice  is  to  post  the  notice  for 
forty-two  days  previous  to  the  sale,  and  pub- 
lish it  in  six  successive  numbers  of  a  weekly 
newspaper,  though  the  first  publication  is  less 
than  six  weeks  prior  to  the  sale.  Oloott  v. 
Robinson,  21  N.  Y.  (7  Smith),  150 ;  Rev'g  S. 
0.  20  Barb.  148.  And  see  Wood  r.  Moor  house, 
I  Lans.  405. 
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-  e.  'EfBdtt  of  levy. — ^A  mere  lery  upon 
lands  does  not  amount  to  a  satisfkction.  Tay- 
lor T.  Banney,  4  Hill,  619 ;  citing  Shtpard  ▼. 
Bowe,  14  Wend.  260. 

d.  The  sale  must  be  at  public  auction, 
between  the  hour  of  nine  in  the  morning  and 
the  setting  of  the  sun.  2  R.  S.  369,  §  36.  See 
note  VIII,  subd.  &,  i^fira. 

e.  Separation  ofparcels.—2R.S.  369, 

§  38,  directs  that,  if  there  are  separate  parcels 
of  land,  they  shall  be  separately  exposed  for 
sale ;  but  if  tlie  direction  is  disregarded,  and 
the  party  aggrieved  does  not  apply  within  a 
reasonable  time,  he  will  be  considered  to  have 
waived  the  irregularity.  Cunningham  y.  Cca- 
My,  7  Abb.  183 ;  S.  C.  17  N.  Y.  a  Smith), 
^^\' NdUon  y.  Neilson,  5  Barb.  565. 

/.  Sufficient  to  satis^  execution.— 

Ko  more  of  any  real  estate  shall  be  offered  for 
sale,  than  shall  appear  necessary  to  satisfy  the 
execution.  2  R.  S.  369,  §  38.  See  Groff  y. 
Janes,  6  Wend.  522.  If  there  is  enough  land 
out  of  which  the  execution  may  be  satisfied, 
afler  the  debtor  has  sold  a  portion  of  his  es- 
tate to  a  bona  fide  purchaser,  the  court  will 
direct  the  sheriff  to  satisfy  the  execution  out 
of  what  remains.  Weleh  y.  James,  22  How. 
474.    And  see  CanHne  y.  Clark,  41  Barb.  629. 

g.  Who  may  purchase.— The  rules  re- 
specting purchasers  of  real  estate  are  the 
same  as  those  which  goyem  sales  of  personal 
property.  2  R.  S.  370,  §  41.  See  note  Y III, 
SUM.  e,  infra. 


h.  Purdbaser  reltising  payment.-— 

If  the  purchaser  refuses  payment,  the  sheriff 
may  bring  an  action  for  the  amount.  ChappeU 
y.  Dann,  21  Barb.  17 ;  Beardsley  y.  Boot,  11 
Johns.  464..  Or  the  sheriff  may  resell  the 
property.  lUingworth  y.  MUtehberger,  11  Mo. 
R.  80. 

».  Plaintiff's  attorney.— If  the  plaint- 
iff's attorney  purchases  the  property  and  takes 
the  certificate  in  his  own  name,  the  presump- 
tion is  that  he  has  purchased  on  his  own  ac- 
count, and  the  sheriff  may  sue  him  for  the 
price.  ChappeU  y.  JDann,  21  Barb.  17.  See, 
also,  HawUy  y.  Cramer,  4  Cow.  717. 

i*.  One  notice— two  executions.— If 

a  sale  is  adyertised  under  one  execution,  a  sale 
cannot  be  had  under  an  execution  coming  sub- 
sequently to  the  sheriff's  hands.  Husted  y. 
Dakin,  17  Abb.  137, 150,  and  cases  cited. 

h  Settillg  aside  sale.— In  a  proper  case, 
the  court  will  set  aside  the  sale  and  order  a 
resale  of  the  property,  as  where  there  has 
been  misrepresentation  respecting  the  sale  of 
the  property.  Ames  y.  Lockwood,  13  How. 
555.  See  CoUier  y.  Whipple,  13  Wend.  224, 
228;  Mulks  y.  AlUn,  12  Wend.  253.  And 
where  the  plaintiff  bid  a  sum  less  than  the 
amount  of  his  execution.  Ontario  Bank  y. 
Lansing,  2  Wend.  250.  But  see  Vandtt^ 
burgh  y.  Briggs,  7  Cow.  367.  See,  also,  note 
VIII,  subd.  h,  infra. 


XI.  Purchaser's  Title. 


a.  Sheriff's  certificate.— The  only  ey- 

idenee  of  title  which  the  sheriff  can  giye  the 
purchaser  until  the  time  for  the  redemption 
of  the  premises  has  passed,  is  his  certificate 
of  sale,  which  must  be  made  out  in  duplicate, 
one  copy  to  be  filed  and  the  other  deliyered 
to  the  purchaser.  See  2  R.  S.  370,  §§  42,  43, 
and  Ex  parte  Peru  Iron  Co.  7  Cow.  540. 

6.  Amendment  'of  certificate.— In  a 

proper  case  the  sheriff's  certificate  may  be 
amended,  as,  where  the  sheriff  sold  a  lot  of 
land  to  which  the  debtor  had  no  legal  title. 
Bieluirds  y.  Vamum,  8  How.  79.  And  where 
be  nad  omitted  to  mention  one  lot  of  land 
•old,  he  was  permitted  to  make  the  correc- 
tions according  to  the  fiust.  Smith  y.  Hudson 
1  Cow.  430. 

c.  Certificate  as  evidence.— The  sher- 
iff's certificate  is  made  prima  fttcie  eyidence 

of  the  facts  authorized  to  be  inserted  therein, 
but  of  nothing  Daore.  Anderson  y.  James,  4 
Rob  35. 

d.  Cloud  upon  titie.— If  the  sheriff's 

certificate  is  a  cloud  upon  the  title  of  the 
equitable  owner  of  lands,  an  action  may  be 
maintained  to  remove  it  before  the  time  to 
redeem  has  expired.  Lounibury  y.  Purdy, 
18  N.  Y.  (4  Smith),  515 ;  S.  C.  11  Barb.  490; 
16  id.  376 ;  Cook  y.  Neuman,  8  How.  523, 
and  cases  cited. 

e.  Irre^^olarity.  —  Although  a  party,  in 


diyesting  another  of  his  title  without  his 
consent,  must  strictly  pursue  the  statute, 
iHusted  y.  Dakin,  17  Abb.  137,  150),  yet,  it 
seems,  that  an  irregularity  will  not  affect  the 
title  of  a  bofUL  fide  purchaser  at  a  sheriff's 
sale  without  notice.  Neilson  y.  Neilson,  5 
Barb.  565,  and  cases  cited ;  Jackson  ex  dem. 
Saunders  y.  CadweU,  1  Cow.  622.  Also, 
Chautauque  County  BanX  y.  Bisley,  4  Denio, 
480. 

/.  Sheriff's  return.— Thus,  the  title  is 

non-affected  by  the  return  of  the  sheriff,  or 
his  omission  to  leyy  on  chattels.  Neilson  y. 
Neilson,  5  Barb.  565.  Nor  will  the  fact  that 
he  did  not  leyy  until  the  execution  had  ex- 
pired, make  the  sale  yoid.  Averill  y.  Wilson, 
4  Barb.  180,  and  cases  cited.  And  so  of  his 
failure  to  file  thb  certificate  of  sale.  Jackson 
y.  Young,  5  Cow.  269. 

g.  Judgment  satisfied.  —  The  judg* 

ment  is  the  foundation  of  the  sheriff's  action, 
and  if  that  is  paid  at  the  time  he  undertakes 
to  sell,  his  acts  are  without  authority,  and 
yoid.  Graft  y.  MerriU,  14  N.  Y.  (i  Kern.), 
456;  Stafford  y.  WiOiams,  12  Barb.  240; 
Neilson  y.  Neilson,  5  id.  565 ;  Wood  y.  Col" 
vin,  2  HiU,  566. 

h.  Hule. — The  rule  is  said  to  be,  that  one 
who  purchases  under  a  power  is  bound  to  in- 
quire whether  the  power  has  been  extin- 
guished, and  that  the  rule  applies  to  titles  ac- 
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onind  iiiid«r  shtriils*  sales.  SkfMofd  y.  IFtl- 
iam,  12  B«rb.  240. 

t.  Prior  Inctunbraaoee.— The  title  of 

land  acquired  under  a  sheriff's  sale  is  sub- 
ject to  all  prior  ineumbraDCes.    Weotoer  ▼ 


Tcogood,  1  Bai^.  238;  McKmOry ▼•  Omrtk^ 
10  Paige,  50a. 

J.  ICnst  be  raooided.— The  sheriff's 

certificate  must  be  reoosded.  Lava  of  1867. 
^.€0. 


Xn.  RBDisBiFnoN  BT  JuDOMEirr  Dbbtob,  Em 


a.  Who  zaay  redeem.— The  redemp- 
tion may  be  effected  by  the  person  against 
whom  the  execution  was  issued,  his  devisee 
or  heirs,  or  an^  grantee  of  such  person  who 
may  have  acquired  an  absolute  title.  2  B.  S. 
370,  §  46, 

h.  How  zaade.— Any  parcel  of  real  es- 
tate which  has  been  separately  sold,  may  be 
redeemed  within  one  year  from  the  time  of 
the  sale,  by  payment  of  the  sum  for  which  it 
was  sold,  with  interest  at  the  rate  of  ten  per 
cent  a  year,  to  the  purchaser  or  his  assignees, 
etc.,  or  to  the  officer  who  made  the  sale.  id. 
§  45.  And  the  redemption  mar  be  effected, 
although  the  debtor  has  parted  with  his  in- 
terest by  a  prior  firaudulent  conveyance. 
Chautauque  County  Bank  t.  BuHeUy  19  N. 
T.  (5  Smith),  369. 

c.  Its  efibot. — ^Upon  such  payment  being 
made,  the  sale  of  sucn  premises  and  the  cer- 
tificates thereof  shall  be  null  and  void.  2  R. 
S.  37 If  §  49.    Where  there  was  a  junior  judg^ 


ment,  under  which  the  sale  was  also  had,  but 
which  was  not  reached  in  the  application  of 
the  proceeds,  such  judgment  was  restored  to 
its  lien  by  a  redemption,  although  made  by 
a  person  not  entitled  to  redeem.  Bodine  y, 
Moore,  18  N.  Y.  (4  Smith),  347.  See  subd.  a, 
supra,  and  Pennell  v.  Hinman,  7  Barb.  644. 
Where  premises  sold  did  not  satisiy  the  ex- 
ecution, and  were  afterward  redeemed  by  the 
debtor,  it  was  held,  that  they  might  be  re- 
sold for  the  balance  remaining  due,  though  the 
return-day  had  passed  before  redemption. 
Wood  T.  Colvin,  5  Hill,  228.      ^ 

d.  The  debtor  oannot  redeem  subae- 

quent  to  the  sale  on  execution,  if  his  equity 
of  redemption  has  been  cut  off  by  the  lore- 
ciosure  of  an  antecedent  mortgage.  HusM  T. 
Bakin,  17  Abb.  137. 

e.  ViTtending  time  to  redeem.— As  to 

which,  see  MOhr  r.  Xewir,  4  N.  Y.  (4 
Comst.),  554. 


Xin.  REDBifFnoir  by  Cbeditob. 


a.  Who  may  redeem.— Any  creditor 

having  m  his  own  name»  or  as  assignee,  repre- 
sentative or  trustee,  a  judgment  mortgage 
(see  jfosf),  or  decree,  which  is  a  lien  on  the 
premises  sold,  may  acquire  the  title  of  the 
purchaser  at  a  sheriff's  sale,  suliject  to  be 
defeated  by  waj  other  such  alitor  by  pay- 
ing the  sum  paid  for  the  premises,  with  inter- 
est at  the  rate  of  seven  per  cent  per  year. 
2  B.  8.  371,  §  51 ;  Ex  parte  Wood,  4  HUl, 
642;  Hurd  v.  Moffee,  3  Gow.  35. 

&.  When. — If  the  judgment  debtor  does 
not  redeem  within  the  year  prescribed  Qsee 
note  XII),  any  creditor  may  redeem  within 
three  months  after  the  expiration  of  such 
year.  2  R.  S.  371,  §  49.  If  the  last  day  is 
Sunday  he  must  redeem  on  Saturday.  People 
ex  reL  Pugsley  v.  Luther,  1  Wend.  42.  And 
see  People  ex  rel.  Chase  v.  Bathbun,  15  N.  Y. 
(1  Smith),  528 ;  S.  G.  23  Barb.  278 ;  sub  nom. 
Oriffin  V.  Chase.  Any  creditor  having  a  right 
to  redeem,  may  redeem  within  twenty-four 
hours  after  any  preceding  redemption.  Laws 
1847,  ch.  410,  $  4. 

c.  Other  creditors  mav  purchase  the 

title  thus  acquired,  by  reimbursing  to  such 
first  creditor,  the  sum  he  may  have  paid,  with 
interest  at  seven  per  cent  per  year,  from  the 
time  of  his  payment,  and  if  the  juii^gment,  by 
which  the  first  creditor  acquired  title,  be  prior 
to  the  judgment  of  the  second  creditors,  then 
the  latter  shall  also  pay  to  the  first  creditor 
the  amount  due  on  his  judgment  or  decree. 
But  if  such  judgment  of  the  first  creditor,  at 
the  time  of  his  acquiring  tho  tjtlo  of  tb» 


original  purchaser,  shaU  have  ceased  to  be  a 
lien  as  against  such  second  creditor,  it  shall 
not  be  neeeasary  to  pay  the  amount  thereof. 
And  in  the  same  manner,  any  third  or  othw 
creditor  who  might,  according  to  the  forejgoing 
provisions,  acquire  the  title  of  the  ori|pnu 
purchaser,  may  become  a  purchaser  thereof, 
ih>m  any  creditor  who  may  have  acquired  the 
same,  upon  the  same  terms  as  above  specified. 
2  B.  S.  272,  §§  55,  50;  Ex  penrU  NeweU,  4 
Hill,  589.  See,  also.  Barker  v.  Ootss,  1  How. 
77. 

d.  Original  porohaser.— If  the  original 

purchaser  is  a  creditor  of  the  defendant  in 
the  execution,  he  may  also  avail  himself  of  his 
judgment  to  acquire  the  title  in  the  same 
manner  as  any  other  creditor,  id.  §  57. 

e.  Execution  creditor.— The  pkintiff 

in  the  execution  cannot  acquire  the  title  of 
the  original  purchaser  or  of  any  creditor,  un- 
less he  has  another  judgment,  under  which 
he  might  have  acquired  such  title,  in  which 
case  he  may  avail  himself  of  these  provisions, 
id.  373,  §  58 ;  jETo;  parte  Paddock,  4  HUl,  544. 
After  a  sale  under  a  judgment,  the  ri^ht  to 
redeem  under  such  judgment  is  extinguished. 
Shepard  v.  aNea,  4  Barb.  125;  Wood  v. 
CoMn,  5  Hill,  228 ;  ExparU  Stevens,  4  Cow. 
133. 

/.  To  whom  painnent  made.— The 

sums  required  to  be  paid  by  the  foregoing 
provisions  to  acquire  the  title  of  a  purchaser 
or  creditor,  must  be  made  to  such  purchaser 
or  creditor,  to  his  representatives  or  assigns* 
or  to  the  officer  who  made  the  sale.  2  B.  S. 


v»i.j 


EXEOCTION* 


549 


STSy  §  B9.  In  cftM  of  a  second  or  sabBo^uent 
ndeeming  creditor,  payment  to  the  original 
purchaser  is  not  suffleiett't;  it  must  be  to  the 
bst  redeeming  creditor.  FeapUexrd.  Wool- 
len ▼.  Boker,  20  Wend.  602. 

The  eoonlj  clerk  cannot  reoeire  the  money 
te  the  sheriff  without  a  special  deputation 
for  that  purpose.  People  ex  rel.  Chau  ▼.  BoOh- 
tem  15  N.  Y.  (1  Smith),  628 ;  Aff 'g  S.  0.  23 
Barb.  278,  subnom.  QriJIm  t.  Cham. 

0'  The  proper  amount.— the  party 

fsdeeming  must  pay  the  full  sum,  but  an  error 
of  a  few  cents  will  not  be  regarded.  Hdtt  v. 
Fisher,  9  Barb.  17;  Exparte  Becker,  4  HiU, 
ttlS;  People  ex  rel.  WooOe^  t.  Bakery  20 
Wend.  602;  Ex  parte  Peru  Iron  Co.  7  Cow. 
Ma  See  Sjpraker  t.  Cook,  16  N.  Y.  (2  Smith), 
667. 

h.  Collateral  seoturity.— The  fact  that 

a  Judgment  creditor  holds  collateral  security 
for  the  payment  of  his  judgment,  does  not 
affect  his  right  to  redeem.  MiUr  t.  Leiteh,  7 

t.  Senior  Judgment— The  holder  of  a 

senior  Judgment  has  preference  over  the  holder 
of  a  junior  judgment,  in  obtaining  the  title  of 
the  purchaser,  and  may  acquire  tlie  title  of  a 
purchaser  under  a  jumor  judgment.  People  ex 
rel.  Poet  t.  Fleming,  4  Denio,  137 ;  S.  C. 
Aff'd,  2  N.  Y.  (2  Gomst.),  484;  Ex  parte 
Peru  Iron  Co.  7  Cow.  540. 

J'  Superior  title.— The  titk  conferred 
by  the  sheriff's  certificate  does  not  merge  in 
a  title  prerionsly  held,  so  that  although  one 
has  purchased  lands  of  the  debtor  prior  to  the 
shenff's  sale,  yet  if  he  also  bids  off  the  lands, 
they  may  be  redeemed  by  the  creditors. 
Chautauque  Countw  Bank  ▼.  J^%,  19  N.  Y. 
(5  Smith),  369. 

k.  Effect  of  redemptton.— A  redemp- 
tion does  not  affect  the  judgment  of  the 
redeeming  creditor.  Emmere  Admimetraiore 
T.  Briuktreet,  20  Wend.  60.  And  ho  may 
redeem  a  second  time  by  yirtue  of  the  same 
Judgment,  from  a  sale  under  one  senior  to  his 
own,  and  the  one  under  which  he  first  re- 
deemed. Exparte  Peru  Iron  Co,  7  Cow.  640. 

I  Assignee  of  oertifloate.— The  as- 
signee of  a  sheriff's  certificate  of  sale  stands  in 
the  position  of  the  original  purchaser,  and  the 
redemption  ma^  be  made  from  him.  People  t. 
Baneom,  4  Demo,  146. 

m.  Redemption  by  others.-— The  pro- 

Tiaions  rejecting  the  redemption  of  lands  by 
county  superintendents  and  OTcrseers  of  the 
poor  mar  m  found  in  Laws  of  1862,  ch.  473. 


If  property  is  redeemed  by  those  hanng  no 
authority  to  do  so,  it  will  lie  effectual,  if  the 
purchaser  accepts  the  amount  of  his  bid,  to  cut 
off  his  right  to  a  deed.  Phyfe  ▼.  Biley,  15 
Wend.  248.  See,  also,  WaUer  t.  Harris,  20 
id.  556 ;  Aff'g  S.  0.  7  Paige  167 ;  People  ex 
rd  Chase  t.  Bathbun,  15  N.  Y.  (1  Smith), 
528 ;  Aff 'ff  S.  C.  23  Barb.  278,  sub  nom. 
Qriffin  ▼.  Chase. 

n.  Where  redemption  to  be  made. 

All  redemptions  shall  be  made  at  the  sheriff's 
office  of  the  county  in  which  the  sale  took 
place,  and  it  shall  be  the  duty  of  the  officer 
making  the  sale  to  attend  at  such  office  during 
the  last  day  for  making  such  redemptions,  and 
during  the  time  thereafter  in  which  such  re- 
demptions may  be  made ;  and  if  the  officii  who 
made  the  sale  is  absent,  then  such  redemp- 
tion may  be^  made  to  the  sheriff,  and  in  his 
absence  to  the  under  sheriff  or  deputy.  Laws 
of  1847,  ch.  410,  §  3.    See  subd.  /,  iupra. 

0.  Notioe  of  redemption.— When  a 

redemption  is  made  prior  to  the  last  day  of 
the  fifteen  months  (see  subd.  6,  supra),  the 
officer  to  whom  it  is  made  shall  forthwith  file 
in  the  clerk's  office  a  statement  thereof,  which 
shall  contain  the  title  of  the  cause,  or  if  a 
mortgage,  the  parties  to  the  same,  the  amount 
of  the  judgment,  decree  or  mort^^ige,  the  as- 
signee, representatiTcs  or  trustees  thereof,  if 
any,  and  the  amount  paid  to  redeem,  the  time 
when  the  redemption  was  made,  and  the 
amount  claimed  to  be  due  on  the  judgment, 
decree  or  mortgage  at  the  time  of  such  re- 
demption. Laws  of  1847,  ch.  410,  §  3. 

p.  Title  of  Judgment  debtxAr.— The 

title  of  the  judgment  debtor  is  not  diyested 
until  the  purchase  money  has  been  paid  and 
the  deed  deliyered.  Farmer^  Bamk  of  Sanh 
toga  County  ▼.  Merchant,  13  How.  10;  Smith 
Y.  Colvin,  17  Barb.  157.  See,  also,  Vaughn 
Y.  Elg,  4  Barb.  150,  and  cases  cited. 

Untii'the  expiration  of  one  year  from  tha 
sale,  the  judgment  debtor  is  entitled  to  the 
possession  of  real  estate  scdd,  and  to  the  rents 
and  profits  thereof.  Evertsen  y.  Sawyer,  2 
Wend.  507.  See,  als6,  Jlfars^  y.  White,  3 
Barb.  518 ;  Sehermerhom  y.  MerriU,  1  Barb. 
511,  and  cases  cited  aboYo. 

q.  Leasehold. — Leasehold  property  which 
is  subject  to  sale  on  execution,  may  also  be 
redeemed  br  the  judgment  creditors.  See 
note  IX,  subd.  h,  supra ;  Westertfelt  y.  Peo- 
ple ex  rei  Sears,  20  Wend.  416.  See,  also, 
Huntmgton  y.  Forkoon,  6  Hill,  149. 


Xiy.  Bedehphon  how  Effbcteix 


«.  Evidence  of  right.  — In  order  to 

ffolitle  any  creditor  to  acquire  the  title  of  the 
original  purchaser,  or  to  become  a  purchaser 
ftom  any  other  creditor,  pursuant  to  the  fore- 
going proYisions  (see  note  XII),  he  shall 
present  to,  and  leave  with,  such  purchaser  or 
creditor,  or  the  o£Bcer  who  made  the  sale,  the 
following  CYidence  of  his  right :  1.  A  copy  of 
the  docket  of  the  judgment  or  decree  under 


which  he  claims  the  right  to  purchase,  duly 
certified  by  the  clerk^  of  the  court  of  the 
county  in  which  the  same  is  docketed ; 

2.  A  true  copy  of  all  the  assignments  of 
such  judgment  or  decree,  which  are  necessary 
to  establish  bis  claim,  Ycrified  by  his  aifidaYit, 
or  by  the  sffidaYit  of  smne  witness  to  such 
assignments ; 

3.  An  aifidaYit  by  such  creditor,  or  by  his 
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atiornej  or  agent,  of  the  true  sum  doe  on 
such  judgment  or  decree,  at  the  time  of  clann- 
ing  such  right  to  purchase.  See  2  R.  S.  373, 
§60. 

b.  Tlie  copy  of  docket  should,  it  seems^ 
be  certified  by  the  clerlL  of  the  county  where 
the  land  is  situated.  Woohey  ▼.  Satmden^  3 
Barb.  301.  It  need  not  be  under  seal,  nor 
need  it  state  that  it  has  been  compared  with 
the  original.  People  ex  rd,  Poit  ▼.  Bafuom,  4 
Denio,  145 ;  S.  0.  Aflf'd,  2  N.  Y.  {2  Comst.), 
490.  But  its  production  is  essential,  and  the 
omission  to  produce  it  wiU  make  the  title  de- 
feotire.  Walter  t.  Harris,  20  Wend.  555. 

c.  Copiy  of  aBsignments.— The  cony 

of  the  assignment  must  be  verified  by  affiaa- 
vit,  and  where  a  party  presented  his  affidavit 
that  he  was  the  assignee,  etc.,  of  the  judg- 
ment, and  also  presented  a  copy  of  an  assign- 
ment which  was  not  verified  by  the  affidavit 
of  any  one,  it  was  held  to  be  not  a  sufficient 
compliance  with  the  statute.  HaU  v.  Thomas^ 
27  Barb.  55.  But  where  an  affidavit  set  forth 
the  assignments  at  length,  and  alleged  that 
"  the  foregoing  are  true  and  correct  copies,** 
etc.,  it  was  held  sufficient.  Ayleswarth  v. 
Broum,  10  Barb.  167.  See  Ex  parte  NeweU, 
4  Hill,  608. 

An  assignment  by  the  administrator  of  the 
plaintiff'  was  held  sufficient,  and  if  there  is  no 
subscribing  witness,  any  person  who  saw  n 
executed  and  delivered,  may  make  the  affida- 
vit. People  ex  reL  Post  v.  i'lemtng,  4  Denio, 
137;  S.  C.  Aff'd,  2  N.  Y.  (2  Oomst.),  484. 
It  should  state  correctly  the  title  of  the  suit, 
though  the  time  when  and  the  court  in  which 
it  was  recovered  be  omitted.  lb. 

d.  Affidavit  of  amotmt  due.— The 
affidavit  must  state  the  *<true  sum  due  on 


such  judgment,"  etc.,  and  if  It  is  oventated, 
although  through  mistakertt^  ia  fittai  to  the 
right  to  redeem.  Smiih  v.  itftUer,  25  N.  Y. 
(11  Smith),  619.  But  see  Muir  v.  Leiteh,  7 
Barb.  341.  And  so  of  an  affidavit  which 
sUted  a  sum  <'  as  claimed  by  this  defendant  ;'* 
it  must  be  positively  sworn  to.  People  ex  rel. 
Cook  V.  Becker,  20  N.  Y.  (6  Smith),  354. 
If  the  agent  makes  the  affidavit,  he  must  swear 
to  his  agency.  Ex  parte  Shmmwajf,  4  Denio, 
258 ;  Ex  parte  Bank  of  Mimroe,  7  Hill,  177 
The  affidavit  may  be  made  before  the  time  to 
redeem.  Ex  parte  NeweU^  4  Hill,  608;  Peo- 
ple ex  fvi.  BAoe  v.  Bmmomt  2  id.  51. 

e.  Waiver  of  evidence.  —  Perties,  as 

between  themselves,  may  waive  the  produc- 
tion of  the  proper  papers  in  redeeming  real 
estate,  but  they  cannot  omit  anything  re- 
quired by  the  statute  so  as  to  afiect  other 
creditors  desiring  to  redeem.  People  ex  rd. 
Post  V.  Bansotn,  4  Denio,  145 ;  S.  0.  AfTd,  2 
Comst.  490. 

The  officer  who  conducted  the  sale  cannot 
waive  the  production  of  any  of  the  evidence 
required  by  statute.  People  ex  rei.  Collins 
V.  Sherif  of  Broome,  19  Wend.  87;  People 
ex  rel.  Hammond  v.  Covell,  18  id.  598. 

/.  To  whom  presented.  —  This  evi 

dence  must  be  presented  to  the  one  to  whom 
the  money  is  paid,  and  such  person  is  in  duty 
bound  to  preserve  them  and  exhibit  them 
upon  request  to  any  person  interested  in  them. 
People  ex  rel.  Bice  v.  Bansom,  2  Hill,  51.  ' 

^.  When  iMresented.— It  has  been  hM 

that  the  documentary  evidence  of  a  creditor's 
right  to  redeem  may  be  presented  before  the 
expiration  of  a  year  from  the  sale.  People  ex 
rd.  Biee  v.  Bansom,  2  Hill,  51.  See  suod.  d^ 
supra. 


XY.  Rbbemftion  bt  Morioaoe. 


.  a.  Gl^neral. — ^The  provisions  of  the  Re- 
vised Statutes,  respecting'  the  redemption  of 
lands  sold  under  execution,  extend  as  well  to 
liens  by  mortgage,  as  to  liens  by  judgment. 
Laws  of  1847,  ch.  410,  §2. 

b,  Evidenoe  of  right.— To  entitle  a 
creditor  by  mortgage,  his  assignee  or  represen- 
tative, to  acquire  the  title  of  the  original  pur- 
chaser, or  to  be  substituted  as  a  purchaser 
from  any  other  creditor,  pursuant  to  the  pro- 
visions of  the  Revised  Statutes,  he  shall  pre- 
sent to,  and  leave  with  such  purchaser  or 
creditor,  or  the  officer  who  made  the  sale,  the 
following  evidence  of  his  right : 

1 .  A  copy  of  the  mortgage  under  which  he 
claims  the  right  to  the  purchase,  duly  certi- 
fied by  the  clerk  of  the  county  where  said 
mortgage  is  registered  or  recorded ; 

2.  A  copy  of  the  assignment  or  assign- 
ments, where  the  mortgage  has  been  assigned, 
verified  by  his  affidavit,  or  the  affidavit  of 
some  witness  to  such  assignments ; 

3.  A  copy  of  the  letter  of  administration 
or  letters  testamentary,  where  an  adminis- 
trator or  executor  applies  to  be  substituted  as 
a  purchaser ; 


4.  An  affidavit  by  such  mortgage  creditor, 
his  assignee  or  representative,  or  by  his  at- 
torney or  agent,  stating  the  true  sum  due,  or 
to  become  due  on  such  mortgage,  at  the  time 
of  claiming  such  right  to  purchase,  over 
and  above  all  payments.  Laws  of  1836,  ch. 
525. 

c.  When  morteafle  to  be  paid  be- 
fore redemption.-*where  a  morq^igee, 
in  a  mortgage  dated  in  1835,  became  a  pur- 
chaser at  a  sale  of  lands  under  a  judgment 
dated  in  1833,  and  presented  the  proper  evi* 
dence  of  his  right  to  redeem  under  his  mort- 
gage, it  was  held,  that  before  a  creditor  under 
a  judgment  dated  in  1838,  could  redeem,  he 

must  nay  not  only  the  amount  of  the  bid,  but 
also  the  amount  of  the  mortgage.  People  ex 
rd.  Bice  v.  Bansom,  2  HiU,  51. 

d.  Lien  of  mortgage.— It  was  hdd,  in 

People  V.  Beebe,  1  Barb.  379,  that  a  mortga- 
gee could  not  redeem  lands,  under  the  act  of 
1836,  unless  his  mortgage  was  a  lien  on  the 
whole  of  the  lands  sold,  but  it  has  since  been 
heldf  that  if  it  is  a  lien  on  a  |  ortion  of  the 
premises,  the  owner  may  redeem  the  whole. 
Neilson  v.  Neilaon,  5  Barb.  565. 
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e.  Bnles,  etc. — ^The  rules  aod  practice' 
which  goyem  proceedings  for  the  redemption 
of  lun&  under  judgments,  apply  to,  and  reg- 


ulate his  proceedings  by  mortgages.  PeopU  ex 
reh  Rice  ▼.  Bansom,  2  Hill,  51 ;  subd.  c, 
supra.    See  note  XIV,  supra. 


XVI.    OONVETANOB   BY  THE   SHERIFF. 


a.  Sheriff's  duty.— After  the  expira- 
tion of  the  time  allowed  for  the  redemption 
of  real  estate,  if  anj  of  the  lands  sold  re- 
main unredeemed  by  the  judgment  debtor  or 
by  any  person  entitled  to  redeem  the  same, 
withm  one  year  from  the  sale,  the  sherilf 
shall  execute  a  conyeyance  of  the  premises  so 
unredeemed  to  such  person  as  may  hold  the 
purchaser's  title  thereof,  which  conveyance 
shall  be  sufficient  to  convey  all  the  right,  title 
and  interest  which  was  sold  by  such  officer. 
If  the  person  entitled  to  such  deed  shall  be 
dead,  it  may  be  executed  to  his  executors  or 
administrators,  and  shall  be  subject  to  the 
dower  of  the  widow,  and  liable  for  the  debts 
of  the  deceased.  2  R.  S.  374,  §  63. 

b.  Sheriff  dead.— If  the  sheriff  shall 
die  before  the  execution  of  such  conyeyance, 
the  under-sheriff  may  make  such  conyeyance, 
or,  if  there  be  none,  some  person  appointed 
by  the  court  may  act  with  the  same  power 
that  the  sheriff  might  haye  done*  id.  §  65. 
See  Sickles  y.  Hoffeboom,  10  Wend.  562; 
Jackson  y.  TutOe,  9  Cow.  233 ;  Chrham  y. 
Gale,  7  Cow.  739. 

c.  Description.  —  A  description  suffi- 
ciently accurate  to  sustain  a  deed  between 
priyate  parties,  will  not  always  sustain  a 
sheriff's  deed.  Feck  y.  MaUams,  10  N.  Y.  (6 
Seld.),  509,  533 ;  Jackson  ex  dem.  Carman  y. 
Roseveltf  13  Johns.  97.  The  premises  con- 
yeyed  must  be  described  with  reasonable  cer- 
tamty.  Jackson  ex  dem.  Brockholst  ▼.  DeLan- 
eeyy  13  Johns.  538;  Aff'g  S.O.  11  id.  365; 
sub  nom.  Jackson  ex  dem.  Livingston  v.  De 
Lancey. 

d.  Recitals. — The  recital  of  the  execu- 
tion is  not  essential,  and  where  it  was  misre- 
cited,  it  was  held  not  to  aflidct  the  yalidity  of 
the  deed.  Jackson  ex  dem.  MarUn  y.  Pratt, 
10  Johns.  381. 

e.  Sheriff  reftising  to  convey.— If 

the  sheriff  refuses  to  execute  a  conyeyance  to 
the  proper  person,  the  court  will  compel  him 
to  do  so  by  mandamus.  People  ex  rd.  Post 
y.  Fleming,  2  N.  Y.  (2  Gomst.),  484 ;  Aff'g  S. 
C.  4  Denio,  137 ;  Ex  parte  Peru  Iron  Co.  7 
Gow.  540.  But  the  sheriff  will  not  be  com- 
pelled to  eonyey  to  an  assignee  of  his  certifi- 
cate, until  the  assignment  has  been  filed,  al- 
though the  want  of  such  filing  would  not 
make  the  deed  yoid.  People  ex  rel.  Post  y. 
Bansom,  4  Denio,  145 ;  S.  G.  Aff'd,  2  N.  Y 
(2  Gomst.),  490.  But  the  filing  of  the  certifi- 
cate is  not  a  condition  precedent  to  the  giyiog 
of  the  deed;  Jackson  ex  dem.  HooSer  y. 
Young,  5  Gow.  269 ;  People  ex  rel.  Bosehrans 
f.  Haskins,  7  Wend.  463. 


/.  Alteration — ^The  sheriff  cannot  make 
an  alteration  in  his  deed,  after  its  execution 
and  detiyery,  without  destroying  its  yalidity. 
Clarke  y.  MUler,  18  Barb.  269.  But  in  a 
proper  case,  the  court  will  direct  the  reforma- 
tion of  the  deed.  Bartlett  y.  Judd,  21  N.  Y. 
(7  Smith),  200 ;  23  Barb.  263. 

'g»  Intent. — Parol  eyidence  may  be  giyen 
to  show  that  the  sheriff  agreed  to  eonyey 
some  other  estate  than  that  warranted  by  the 
decree  or  judgment.  Byan  y.  Dox,  34  N.  Y. 
(7  Tiff.),  307 ;  Rey'g  S.  G.  25  Barb.  440. 
And  it  cannot,  in  any  way,  be  yaried,  if  it  fol- 
lows the  notice  and  certificate  of  sale.  The 
rule,  respecting  eyidence  of  intent,  is  not  the 
same  as  in  the  case  of  a  deed,  inter  partes. 
Mason  y.  WTiiU,  11  id.  173.  But  see  Bart- 
Utt  y.  Judd,  21  N.  Y.  (7  Smith),  200,  204; 
S.  G.  23  Barb.  262. 

h.  Setting  aside  deed.— As  to  the  eyi- 
dence which  will  warrant  setting  aside  the 
deed  for  fraud,  see  Jones  y.  l^lark,  21  Johns. 
49 ;  Farmer^  Bank  of  Saratoga  Co.  y.  MsT' 
chant,  13  How.  10.  On  account  of  a  failure 
to  redeem,  see  Dickenson  y.  GUliland,  1  Gow. 
481.  See,  also,  Stafford  y.  WiUiams,  12 
Barb.  240. 

».  Effect  of  the  deed.— The  deed  oon- 
yeys  all  the  right,  title  and  interest  sold  by 
the  officer.  See  subd.  a,  supra.  And  when  exe- 
cuted, takes  effect  as  of  the  time  of  the  sale 
and  purchase.  Farmer^  BarCk  of  Saratoga 
Co.  y.  Merchant,  13  How.  10;  Jackson  ex 
dem.  DeForest  y.  Bamsay,  3  Gow.  75 ;  Jack- 
son ex  dem.  Noah  y.  IHckenson,  15  Johns. 
309.  But  it  has  this  retroactiye  effect  only 
for  the  purpose  of  punishing  those  who  injure 
the  realty  after  the  sale.  Schermerhom  f. 
Meirill,  1  Barb.  511.  And  an  action  for  such 
injury  can  only  be  brought  by  the  one  who 
eyentually  receiyes  the  deed.  Patter  y.  Crom- 
well, 40  N.  Y.  (1  Hand),  287. 

j.  How  poeeeesion  obtained  mufer 

the  deed. — ^The  deed  does  not  giye  the  pypr- 
chaser  a  right  to  take  possession ;  he  most  ob- 
tain it  by  ejectment.  JEvertsen  y.  Saunter,  2 
Wend.  507 ;  People  ex  rel.  Brimkerhoff  y» 
Nelsm^  13  Johns.  340. 

The  ordinary  proceedings  now,  howeyer,  are 
pursuant  to  the  proyisions  of  the  Reyised 
Statutes  for  obtaining  the  possession  of  lands. 
2  R.  S.  513.  The  judgment  debtor  is  a  tenant 
within  the  meaning  of  that  word  as  used  in 
the  statute,  and  rent,  in  such  a  case,  is  the 
yalue  of  his  use  and  occupation.  Spraker  y. 
XJook,  16  N.  Y.  (2  Smith),  567. 


XVn.  Phopertt  Exempt  from  Levy  and  Sale. 

«•  Statutory  exemption. — ^The  follow-     ing  a  householder,  shall  be  exempt  from  lev^ 
mg  property,  when  owned  by  any  person  be-  ,  and  sale  under  any  execution^  and  such  arth 
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des  thereof  as  are  movable,  shall  oontiane  so 
exempt  while  the  family  of  such  person,  or 
anj  of  them,  may  be  remoying  from  one 
place  of  residence  to  another : 

1.  All  spinning-wheels,  weaving  looms  and 
stoves,  put  up  and  kept  for  use,  in  any  dwell- 
ing house ;  also  one  sewing  machine,  with  the 
appurtenances  thereunto  belonging; 

2.  The  family  bible,  family  pictures  and 
school  books,  used  by,  or  in,  the  flunily  of 
such  person ;  and  books  not  exceeding  in  value 
fifty  dollars,  which  are  kept  and  uaed  as  part 
of  the  family  library ; 

3.  A  seat  or  pew,  occupied  by  such  person, 
or  his  family,  in  any  house  or  place  of  public 
worship; 

4.  All  sheep,  to  the  number  of  ten,  with 
their  fleeces,  and  the  yam  or  cloth  manufac- 
tured from  the  same ;  one  cow,  two  swine, 
the  necessary  food  for  them;  all  necessary 
pork,  beef,  fish,  flour  and  vegetables  actually 
provided  for  family  use,  and  necessary  fuel  for 
the  fiMnily  for  sixty  days ; 

5.  All  necessary  wearing  apparel,  beds,  bed- 
steads and  bedding  for  such  person  and  his 
family ;  arms  and  accoutrements,  required  by 
law  to  be  kept  by  such  person;  necessary 
cooking  utensils;  one  table,  six  chairs,  six 
knives  and  forks,  six  plates,  six  teacups  and 
saucers,  one  sugar  dish,  one  milk  pot,  one  tea 
pot,  and  six  spoons ;  one  crane  and  its  append- 
ages, one  pair  of  andirons,  and  a  shov  J  and 
tongs; 

6.  The  tools  and  implements  of  any  me- 
chanic, necessary  to  the  carrying  on  of  his 
trade,  not  exceeding  twenty-five  dollars  in 
value. 

There  are  also  exempt  from  levy  and  sale, 
under  execution,  the  following  articles :  nece»- 
sarv  household  furniture  and  working  tools, 
and  team ;  professional  instruments,  furniture 
and  library  owned  by  any  person  being  a 
householder,  or  having  a  family  for  wiiich  he 

Erovides,  to  the  value  of  not  exceeding  two 
andred  and  fifty  dollars ;  the  necessary  food 
for  said  team  for  ninety  days,  and  a  sewine 
machine;  provided^  that  the  exemption  shafl 
not  extend  to  any  execution  issu^  on  a  de- 
mand for  the  purchase  money  of  such  articles. 
Laws  of  1866,  ch.  782^  amending  laws  of 
1842,  ch.  157. 

Shares  in  building,  eto.,  associations,  incor- 
porated under  the  laws  of  1851,  are  exempt 
to  the  amount  of  8600.  Laws  of  1851,  ch.  122, 
§19. 

The  pj^  and  bounty  of  any  non-commis- 
sioned officer,  musician  or  private  in  the  mili- 
tary or  naval  service  of  the  United  States, 
shall  be  exempted  from  seixure,  and  shall  not 
be  liable  to  attachment  or  to  levy  or  sale  under 
any  execution,  or  to  proceedings  supplementary 
to  execution.  Laws  of  1864,  ch.  578,  §  4. 

Any  sword,  horse,  medal,  emblem  or  device 
of  any  kind  presented  to  such  person  is  also 
exempt,  id.  §  5. 

But  this  exemption  does  not  apply  to  prop- 
erty purchased  with^  or  obtained  in  exchange 
for  such  pay  or  bounty.  Wygant  v.  Smidi, 
2  Laos.  185. 


.    6.  Yam,  Gloth,  etc.,  are  eaeiiipi  to  a 

certain  amount,  althoiu^h  not  produced  from 
the  stock  of  the  party  claiming  the  exemptsev. 
Brackett  v.  Watkim,  21  Wend.  68;  HaU  v. 
Penney,  11  id.  44. 

e.  Cow,  Cdieep,  etC.-^A  mikh  cow,  in 
the  possession  of  a  widow  providing  for  infrnt 
children,  is  exempt.  Brigham  v.  Busk,  33 
Barb.  596.  A  householder  having  a  cow  and 
ten  sheep,  may  also  hold  exempt  so  much 
hay  as  will  suffice  f  r  the  next  foddering  sea- 
son. Farreli  v.  Higley,  Laloi^s  Snp.  87. 

d.  Provisions. — The  sUtute  intends  to 
protect  sufficient  to  supply  the  &mily  until 
the  next  annual  season  for  replenishing  the 
stock.  FarrtJl  v.  Higiey,  Laylor's  Sop.  87. 

The  fact  that  a  man  takes  vegetables  to 
market  to  exchange  for  articles  of  necessity  in 
his  family,  or  even  to  pay  his  taxes,  will  not 
prevent  his  insisting  that  they  were  exempt. 
Shaw  V.  Davis,  55  Barb.  389.  See  CarpenUr 
V.  HerringUm,  25  Wend.  370. 

e,  Weaxin^  apparel.— The  necessary 
wearing  apparel  of  every  debtor  is  exem»l 
from  levy  and  sale.  Bumpus  v.  Maynard,  38 
Barb.  626.  As  to  clothing  of  one  not  a  house* 
holder,  see,  in  that  case,  comments  on  Bowns 
V.  WiU,  19  Wend.  475. 

/  Team,  etp. — Where  a  team  is  owned 
by  a  firm,  and  is  necessary  to  carnr  en  the 
businesss  of  such  firm,  if  the  family  of  the 
debtor  is  dependent  on  such  business  for  sup- 
port, the  team  will  be  exempt.  SUicart  v. 
Brown,  37  N.  Y.  (10  Tiff.),  350;  S.  C, 
4  Trans.  App.  502.  See  BadOff  v.  Wood, 
25  Barb.  52.  A  team  may  consist  of  one  or 
more  animals,  their  harness,  and  the  vehicle 
to  which  they  are  customarily  attached  foi 
use.  Hutchinson  v.  Chamberlin,  11  N.  T.  Leg. 
Obs.  248;  Dains  v.  Prosser,  32  Barb.  290; 
Over*g  JIforse  v.  Keyes,  6  How.  18.  And  if 
within  the  limit  of  value,  it  is  exempt.  Wileox 
V.  Hawley,  31  N.  T.  (4  Tiff.),  648 ;  Lodtwood 
V.  ToungUwe,  27  Barb.  505.  The  horse  and 
bugg^-wagon  of  a  practicing  physician  are 
within  the  rule.  Van  Buren  v.  Loper,  29  Barb. 
388;  Eastman  v.  Caswell,  8  How.  75; 
Wheeler  v.  Cropsey,  5  id.  288;  and  so  of 
a  carman's  horse,  cart  and  harness,  florf- 
hous  V.  Bikers,  1  Duer,  606;  S.  0.  11  N.  T. 
Leg.  Obs.  223.  Where  a  party  has  three 
horses,  together  worth  more  than  the  allowed 
value,  he  may  elect  which  shall  be  exempt, 
and  shall  so  notify  the  officer  at  or  within  a 
reasonable  time  after  the  levy.  Seaman  v. 
Luce,  23  Barb.  240. 

The  oate  for  a  boatman's  team,  and  the  tow 
line  for  his  boat,  are  exemjvt.  Fields  v.  Moulg 
15  Abb.  6.  See  Bus  v.  AUer,  5  Denio,  119. 
See  subd.  e.  supra. 

g*  Professional  library*  etc.— The 

books  of  a  professional  man  and  his  instm- 
ments.  Bobinson's  Case,  3  Abb.  466. 

h.  Watch,  etc. — A  watch  or  clock  is 
not  always  exempt,  but  if  it  is  necessary  for 
the  carrying  on  of  the  debtor's  trade  or  oocu* 

Sition,  It  is  so.  BitUng  v.  Vmndenlmrgh,  17 
OW.80. 
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••  Fimiture.— Sakpfokd,  J.,  in  Dielker- 
wn  y.  Van  Tine,  I  S»ndf.  724,  mjs:  That 
the  debtor  should  be  allowed  to  retain  what 
18  reasonable  and  proper  for  him  in  his  station 
of  life,  and  such  as  he  had  in  common  use  be* 
fore  his  failure.  What  is  necessary  should  be 
determined  by  the  circumstances  of  the  case. 

J.  Tool^.-^A  complicated  machine,  requir- 
mg  more  hands  than  one  for  its  operation,  is 
not  a  tool,  within  the  meaning  of  the  act,  as  a 
threshing  machine.  Ford  y.  Johnson,  34  Barb. 
a64;  Meyer  y.  Meyer,  23  Iowa,  359,  375.  A 
saw  mill.  Batchelder  y.  Shapleigh,  1  Fairf. 
135.  Printing  t^pes  and  forms.  Danforth  y. 
Woodward,  10  Pidc.  423.  A  printing  press. 
Bwikingham  y.  BOU/v^s,  13  Mass.  R.  82.    A 

rninff  machine,  known  as  a  "Billy  and 
ny.''  KiUmrn  y.  Dm^mimg,  8  Verm.  R. 
404.    See  cases  cited  injsubds.  g  and  h* 

h,  GteneraL — Where  property  of  a  jud^ 
ment  debtor  was  exempt,  it  was  held,  that  it 
remained  so  after  his  death,  for  the  benefit  of 
bis  widow  and  children.  Becker  y.  Becker,  47 
Barb.  497.  See  Uwsof  1842,  ch.  157.  A 
non-resident  debtor  is  entitled  to  the  same 
ezemntion  as  to  property  out  of  the  State,  as 
thougn  it  were  within  the  State.  Bunn  y. 
Fonda,  2  Code  R.  70.  It  does  not  affect  a 
claim  to  exemption  that  an  article  is  new, 
and  has  neyer  been  applied  to  the  use  for 
which  it  was  intended.  Fields  y.  Monl,  15 
Abb.  6. 

I.  Construction  of  law.— The  obiect 
of  the  law  is  to  protect  the  poor  and  their 
fiimilies,  and  all  tne  authorities  unite  in  say- 
ing that  it  should  receiye  a  liberal  construc- 
tion, in  order  to  promote  its  humane  and 
remedial  purposes.  Stewart  y.  Brown,  37  N. 
Y.  (10  Tiff.),  350;  8.  C.  4  Trans.  App.  602; 
WUcox  y.  Hawley,  31  N.  Y.  (4  Tiff),  64«, 
654;  Kneettle  y.  Newoomb,  22  N.  Y.  (8  Smith), 
249 ;  S.  0.  31  Barb.  169 ;  Shaw  y.  Davis,  55 
Barb.  389 ;  Becker  y.  Becker,  47  Barb.  497, 
and  cases  cited. 

m.  Claiming  exemption. — ^No  property 

in  the  possession  of  a  judgment  debtor  is 
exempt  per  se.  If  he  would  claim  exemption 
for  any,  ne  must,  by  proper  proof,  bring  nim- 
self  and  his  property  within  some  statutory 
exception.  Dains  y.  Prosser,  32  Barb.  290; 
Griffin  y.  SuiherUmd,  14  Barb.  456 ;  Cham- 
bers y.  Hoisted,  Lalor's  Sup.  384 ;  Van  SicJder 
y.  Jacobs,  14  Johns.  434.  Whether  an  article 
ia  within  the  exemption  is  a  question  of  fact. 
WtUson  y.  EUis,  1  Denio,  462.  But  see  ^S^ 
man  y.  Lues,  23  Barb.  240;  Wilcox  y.  Haw 
liy,  31  N.  Y.  (4  Tiff.),  648 ;  Baker  y.  Brint- 
nail,  52  Barb.  188 ;  S.  C.  5  Abb.  N.  S.  253. 
It  ia  clearlj'a  personal  priyilege,  and  no  party 
can  claim  it  except  the  defendant  in  the  exe- 
cution, or  his  fijimily.  Baker  y.  BrintraU,  5 
Abb.  N.  Sltt53 ;  S.  C.  52  Barb.  188,  sub  nom. 
Baker  y.  BrintnaU;  Smith  y.  BrwAeti,  36 
Barb.  571 ;  Smith  y.  HiU,  22  id.  656;  Earl  y. 
Camp,  16  Wend.  562;  Mickes  y.  Tousley,  1 
Cow.  114. 

n.  'Waiving  exemptions* — ^The  law  of 

exemption  is  based  upon  principles  of  humaq<» 
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ity,  and  he  cannot  by  a  prospectiye  agreement 
waiye  such  exemption ;  hence,  where  a  party 
inserted  a  clause  in  a  note,  ''and  I  hereby 
waiye  and  relinquish  all  right  of  exemption  of 
an^  property  I  may  haye,  from  execution  on 
this  debt,"  such  agreement  was  held  null  and 
void.  Kneet^  y.  Newcomb,  22  N.  Y.  (8  Smith), 
249;  Aff'g  S.  0.  31  Barb.  169;  Harper  y. 
Leal,  10  How.  276 ;  Crawford  y.  Lockwood, 
9  id.  547 ;  S.  0.  12  N.  Y.  Leg.  Obs.  105  As 
to  waiyer  of  exemption  in  case  of  homestead, 
see  under  note  X^II. 

0.  Exception  to  statutory  role.-- 

Hie  law  of  1842,  exempting  certain  household 
furniture  and  other  articles,  does  not  af^y  to 
a  judgment  recoyered  for  work  and  labour  pei^ 
form^  in  a  family  as  a  domestic.  Lawa  of 
1858,  cb.  107. 

jp.  Purchase  money.— The  property 

made  exempt  by  the  Laws  of  1866,  ch.  782 
(amending  Laws  of  1842,  ch.  157),  is  not  ex- 
empt under  an  execution  on  a  demand  for  the 
purchase  money  of  such  articles  as  were  by 
that  law  exempted,  nor  for  the  purchase 
money  of  the  articles  exempt  before  the  pas- 
sage of  that  act.  Laws  of  1866,  ch.  782. 
But  property  exempt  by  the  proyisions  of  the 
Reyised  Statutes  (those  articles  not  enumer* 
ated  in  the  Law  of  1866,  ch.  782),  cannot  be 
seized  under  an  execution  issued  on  any  de- 
mand whatever,  not  eyen  for  the  purchase 
money  of  the  articles  themselves.  Cox  y  SUrf- 
ford,  14  How.  519 ;  Cole  y.  Stevens,  9  Barb. 
676;  S.  C.  6  How.  424;  overrulmg  MaUhew- 
son  y.  WeUer,  3  Denio,  52.  Purchase  money 
means  the  original  demand  for  the  property 
sold;  hence,  property  exempt  by  the  law  of 
1842  (1866),  cannot  be  taken  under  an  exe- 
cution against  the  surety  on  a  note  given  for 
the  purchase  money.  Vaivis  v.  PeiSbody,  10 
Barb.  91.  Purchase  money  means  the  money 
agreed  to  be  paid  by  the  purchaser  for  the 
property.  Hoyt  y.  Van  Alstyne,  15  id.  568. 

Property  exempt  by  the  law  of  1842  (1866^, 
is  liable  for  the  purcliase  money  of  other  prop* 
erty  also  exempt  by  that  law.  Craft  y.  Ctir^ 
Uss,  25  How.  163.  But  contra,  Hiekox  y. 
Fay,  36  Barb.  9.  Both  these  are  general 
term  decisions,  made  prior  to  the  amendment 
of  1866,  which  has  clearly  made  the  mla 
stated  the  proper  one. 

f.  Waiver  bv  plaintiff.— If  the  plaintiff 
unites  with  the  claim  for  the  purchase  money 
a  claim  for  something  else,  he  waives  his 
right  to  seize  exempt  property.  Hiekoas  y. 
Fay,  36  Barb.  9.  But  Crtrft  y.  Cmtiss,  26 
How.  163,  is  opposed. 

r.  Remedy  if  exempt  property  to 

taken. — ^If  exempt  property  is  seized  on 
execution,  the  party  aggrieved  may  sue  for 
damages  for  the  taking,  etc.,  or  may  recover 
the  property  by  claim  and  delivery.  Arm- 
strong v.  Dubois,  4  Keyes,  291 ;  MaUory  y. 
Norton,  21  Barb.  424. 

In  an  action  against  the  plaintiff  in  the  exe- 
cution, there  was  in  evidence  a  stipulation  that 
the  plaintiff  would  admit,  1.  <<  That  the  sheriff 
reoeived  no  direcUona  from,  the   <|afendant 
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personally  in  reference  to  the  leyy  and  sale. 
2.  That  the  defendant  took  no  part  in  the  said 
levy  and  sale,  and  had  no  portion  of  the  pro- 
ceeds of  the  sale  personally : "  Jield,  that  the 
plaintiff  should  still  recover,  where  it  was 
shown  that  the  sheriff  acted  under  the  direc- 
tions of  the  defendant's  attorney  in  the  pres- 
ence of  the  defendant.  Armstrong  ▼.  Dubois^ 
4  Keyes  291. 

If  an  action  in  such  case  is  brought  against 
a  sheriff,  and  he  wishes  to  justify  under  a 
judgment  for  purchcue  money,  he  must  plead 
the  justification.  Dennis  t.  SnM,  54  Barb. 
411;  S.  G.  34  How.  467;  50  Barb.  95. 

s.  Hcmseholder.— A  person  havmg  and 


providing  for  a  (kmily,  the  master  or  chief  of 
a  family,  is  a  householder  withui  the  meaning 
of  the  sUtute.  Griffins.  Sutherland,  14  Barb. 
456,  citing  Bourne  v.  WiU,  19  Wend.  475 ; 
Woodward  ▼.  Murray,  18  Johns.  400.  One 
who  had  no  family  except  servants  and  board- 
ers, was  still  held  to  be  a  householder.  Huteh" 
inson  v.  ChamberUn,  11  N.  Y.  Leg.  Obs. 
248 ;  Van  VecMen  v.  HaU,  14  How.  436.  See, 
also,  Chx  T.  Stafford,  14  How.  519. 

The  fact  of  a  person  being  a  householder 
must  be  proved  by  direct  eviqence.  Eastman 
▼.  Caswell,  8  How.  75.  See  Bex  v.  Pounder^ 
1  Bam.  &  Cr.  178. 


XVin.  Exempt  Real  Estate. 


«i.  Homestead  exemption.— In  addi- 
tion to  the  property  now  exempt  by  law  from 
execution,  there  shall  be  exempt  by  law  from 
sale  on  execution  for  debts  hereafter  con- 
tracted, the  lot  and  buildings  thereon,  occu- 
pied as  a  residence  and  owned  by  the  debtor, 
Doing  a  householder  and  having  a  family,  to 
the  value  of  91000.  Such  exemption  shall 
continue  after  the  death  of  such  householder, 
for  the  benefit  of  the  widow  and  family,  some 
one  of  them  continuing  to  occupy  such  home- 
stead until  the  youngest  child  becomes  twen- 
ty-one years  of  age,  and  until  the  death  of  the 
widow.  To  entitle  a  party  to  this  exemption, 
the  conveyance  must  show  that  it  is  designed 
as  a  homestead,  or  a  notice  of  such  intent 
must  be  executed  and  recorded  in  the  county 
clerk's  office.  Laws  of  1850,  ch.  260,  §§  1,  2. 

h,  'Waiver. — ^No  waiver  of  such  exemption 
is  valid  unless  the  same  is  in  writing,  duly 
subscribed  and  acknowledged,  id.  Seel^odtti- 
9on  V.  Wiley,  15  N.  Y.  (1  Smith),  489 ;  Rev'g, 
on  other  grounds,  S.  G.  19  Barb.  157. 

c.  Exception. — Such  property  is  not  ex- 
empt from  sale  for  taxes.  Laws  of  1850,  ch. 
260,  §  2. 


Such  premises  are  not  exempt  from  levy  and 
sale  under  execution  on  a  judgment  in  an  ac- 
tion for  a  tort,  Lathrop  v.  Singer,  39  Barb. 
396.  See,  also,  opinion  of  Johnson,  J.,  in 
Bobinson  v.  WOey,  15  N.  Y.  (1  Smith),  489; 
Schouten  v.  Kilmer,  8  How.  527 ;  Cook  v. 
Newman,  id.  523. 

d.  Does  not  run  with  the  land.— 

The  exemption  under  this  law  is  not  a  lien  oi 
incumbrance.  Bobinson  r.Wiley,  15  N.  Y.  (] 
Smith),  489.    Nor  does  it  run  with  the  land 
BO  that  the  debtor  can  transfer  it  to  another. 
J^nith  V.  BraekeU,  36  Barb.  571 ;  AUen  t. 
Cook,  26  id.  374.    Hence  the  judgment  wii 
bind  the  premises  and  be  a  chai^  thereon 
which  may  be  satisfied  as  soon  as  the  exemp 
tion  ceases.  Smith  v.  Brackett,  36  Barb.  571 

e.  Private  burying  sronnd.  —  Land 

not  to  exceed  one-fourth  ofan  acre,  a  descrip- 
tion of  which  has  heea  recorded  in  the  clerk  t 
office,  and  which  is  intended  as,  and  a  portion 
of  which  has  been  used  for,  a  family  or  private 
burying  ground,  shall  not  be  liable  to  salf 
under  any  legal  process  whatever.  Laws  ol 
1847,  ch.  *85. 


XIX.  Setttng  ofp  Judoments. 


«.  Q^neral. — ^It  has  long  been  the  prao- 
tioe  of  the  courts  to  set  off  one  judgment 
against  another,  in  a  proper  case.  Pignolet  v. 
Oeer,  19  Abb.  264;  S.  C.  1  Rob.  626;  Boss  v. 
Hieks,  11  Barb.  481 ;  Ex  parte  Bagg  y.JtfftT' 
son  Common  Pleas,  10  Wend.  615 ;  People  ex 
ret.  Fry  v.  Judges  of  Delaware  County  Comr 
mon  Pleas,  6  Cow.  598 ;  Simson  v.  Hart,  14 
Johns.  63.  See  Holden  v.  Gilbert,  7  Paige, 
208.  But  if  the  judgments  are  in  different 
courts,  the  application  must  be  made  in  that 
court  where  the  judgment  of  the  applicant  was 
recovered,  id.  Cooke  v.  Smith,  7  Hill,  186; 
People  ex  rd.  Manning  v.  New  York  Common 
PUm,  13  Wend.  652 ;  Brewerton  v.  Harris, 
1  Johns.  144.  The  set-off  will  not  be  allowed 
unless  the  judgment  is  conclusive  on  the  de- 
fendant therein.  Harris  v.  Palmer,  5  Barb. 
105.  Nor,  unless  the  plaintiff  is  the  bene- 
ficial ai^.well  as  the  nommal  owner  of  it.  Sat- 
terlee  v.  Ten  Eyck,  7  Cow.  480;  GUman  v. 


Van  Slyck,  id.  469.  See  ^JpeneeT.  WhUe^  1 
Johns.  Gas.  102. 

b.  How  obtainecL—This  relief  may  bt 
obtained  either  on  motion  or  by  action ;  but, 
on  motion,  U  seems,  the  matter  is  discretionary, 
and  BoswoBTH,  J.,  says,  that  the  courts  will 
usually  ''refuse  to  interfere  on  motion,  in 
cases  where,  by  action,  the  relief  sought  would 
be  granted  as  a  matter  of  strict  statutory 
right."  Purchase  v.  Bellows,  16  Abb.  105 ;  S. 
G.  9  Bosw.  642.  The  motion, -however,  will 
be  granted  if  justice  will  be  promoted  ty  it, 
although  the  parties  to  the  different  judgments 
are  not  the  same.  B<iker  v.  Hoag,  6  How.  201. 
See  Oridley  v.  Garrison  4  Paige,  647. 

c.  Justices' judgments.— A  judgment 

of  the  peace  is  the  subject  of  set-off.  Ross  v. 
Hicks,  11  Barb.  481,  and  cases  cited,  but  the 
application,  must  be  made  to  the  county  court. 
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d»  Motion  papeTB  should  be  mtftM  in 

all  the  causes  centaining  the  judgments  which 
are  the  subjects  of  the  applicationa.  AkoU  ▼. 
Davison,  2  How.  44. 

e.  Al>peal  pending.— ^udnnents  cannot 
be  set  off,  if  one  of  them  has  been  appealed 
fiom,  and  the  ^»peal  is  still  pending.  I)e  Fi- 
famere  ▼.  Young,  2  Rob.  670. 

/.  The  question  of  ooBts.— Although, 

on  motions  to  set  off  judgments,  courts  can 
protect  their  officers  by  refusing  to  set  them 
off,  yet  it  is  fully  settled  that  the  statute 
respecting  set-off  overrides  the  lien  of  an  attor- 
ney. De  Figaniere  t.  Young,  2  Rob.  670; 
Furehase  r.  Bettaws,  16  Abb.  105 ;  MarHn  ▼. 
Kanouse,  17  How.  146 ;  S.  C.  9  Abb.  370  Qi.) ; 
Hoyden  ▼.  McDermott,  id.  14;  NicoU  ▼. 
Nieoll,  16  Wend.  446.  The  rule,  from  these 
enasB,  seems  to  be,  that  if  an  action  is  brought, 
the  ^tute  must  goyem  and  the  judgments 
will  be  set  off,  but  on  a  motion,  the  matter 
being  discretionary,  the  court  will,  if  it  sees 
fit,  refuse  to  allow  the  set-off,  and  preserve 
the  attorney's  lien.  See,  especially,  Martin 
▼.  Kanouse,  17  How.  146;  8.  C.  9  Abb.  370 
(n.),  and  cases  cited  therein;  also,  Ely  v. 
Cook,  9  Abb.  366;  S.  0. 2  Hilt.  406;  28  N.  T. 
(I  Tiff.),  365.  See  notes  under  §  303,  post; 
see  subd.  h.  In  case  of  a  recovery  by  one 
party,  when  costs  are  awarded  to  the  other, 
the  court  will,  in  a  proper  case,  set  off  the 
one  against  the  other.  S^^enee  t.  White,  1 
Johns.  Cas.  102;  §  370,  post. 

a.  Judgment  discharged.—The  court 

refused  to  set  off  a  judgment  which  had  been 
diseharged  of  record,  although  it  was  claimed 
that  tlM  judgment  was  canceled,  only  for  a 
particular  purpose,  and  has  not  in  reality 
been  paid.  Smith  t.  Briggs,  9  Barb.  252.^ 

h.  Assignment.— Since  the  right  to  set 
off  judgments  does  not  accrue  until  judgment 
has  bemi  perfected,  the  bona  fide  assignment, 
I'revious  to  the  entry  of  judgment,  will  cut 


off  the  right  to  have  soeh  judgment  set  off,  as 
against  the  party  in  whose  fitvor  it  wm  recor- 
ered.  Boherts  t.  Carter,  38  N.  T.  (11  Tiff.), 
107 ;  8.  0.  6  Trans.  App.  253 ;  35  How.  642; 
Rev'g  S.  0.  24  id.  44;  9  Abb.  366  (n.); 
Mackey  v.  Maekey,  43  Barb.  58;  Nash  t. 
HamiUon,  3  Abb.  35.  But  see  Piffnotet  y. 
Geer,  19  Abb.  264;  S.  C.  1  Rob.  626. 

An  assignment  by  a  party  to  his  attorney,  of 
the  verdict  and  judgment  to  be  entered  upon  it^ 
as  compensation  for  his  services,  etc.,  was  held 
to  be  inUid,  and  that  it  defbated  the  right  to 
set-off.  Mackey  t.  Maekey,  43  Barb.  58  ;  Nash 
T.  HamiUon,  3  Abb.  35.  But  see  Brooks  t. 
Hamford,  15  Abb.  342 ;  Noxon  v.  Gregory,  5 
How.  339 ;  Crocker  v.  Claughly,  2  Duer,  684. 
And  see  Boberis  v.  Carter,  17  How.  341.  In 
this  case,  such  an  assignment  had  been  made  to 
the  attorney,  which  was  finally  sustained,  the 
court  of  appeals  refusing  to  allow  the  set-off. 
See  that  case  cited,  supra.  See,  also,  Ely  v. 
Cook,  9  Abb.  366;  S.  C.  2  Ililt,  406;  28  M;  Y. 
(1  Tiff.),  365.  In  Barker  v.  Spencer,  11  Paige, 
517,  the  court  savs,  that  an  equitable  set-off 
will  be  allowed  where  the  right  to  such  set-off 
existed  in  equity  previous  to  the  transfer  of 
the  demand  of  the  defendant  (in  the  i4>pli- 
cation  against  the  complainant  to  a  third  per- 
son). Thus,  the  complainant  had  purchased 
and  paid  for  a  iudgment  against  his  creditors 
(but  bad  not  taken  an  assignment)  before  they 
assigned  to  a  third  party  their  demand  against 
him,  and  the  court  allowed  the  set-off.  Barker 
▼.  Spencer,  11  Paige,  517;  Ainslie  v.  Boynr 
ton,  2  Barb.  258  ;  Spencer  v.  Barber,  5  Hill, 
568 ;  Graves  v.  Woodbury,  4  id.  559 ;  Cham- 
berlain V.  Day,  3  Cow.  353.  And  see,  also, 
Betts  V.  Garr,  26  N.  T.  (12  Smith),  383; 
ReVg  S.  0.  1  Hilt.  411 ;  Butler  v.  NUes,  35 
How.  329 ;  S.  C.  7  Rob.  336. 

«.  Satisfisustion  of  judgment.—- In  ease 

a  judgment  is  sot  off,  the  court  will  order  it 
discharged  of  record.  Schroeppd  v.  JeweU,  1 
Cow.  208. 


XX.   DiSCfHARGING  ReOORD  OP  JUDGMENT. 


a.  Satisfaction  acknowledged.— The 

docket  of  a  judgment  may  be  canceled  bj  the 
derk,  upon  filing  with  him  an  acknowledg- 
ment of  satisfaction,  signed  by  the  |>arty  m 
whose  favor  such  judgment  was  obtained,  or 
by  his  executors,  etc.  When  payment  of  any 
judgment  has  been  made,  satisfaction  thereof 
shall  be  acknowledged  upon  payment  of  the 
fees  by  the  defendant.  2  R.  S.  362. 

b.  Acknowledgment  by  attorney  .— 

The  satisfaction  piece  may  be  executed  with 
like  effect  by  the  attorney  on  record  of  the 
party  in  whose  favor  the  judgment  was  ob- 
tained; but  such  satisfaction  must  be  made 
within  two  years  after  flline  the  record  of 
such  judgment.  2  R.  S.  362,  §  24.  And  then 
only  upon  payment  of  the  fuH  amount  thereof. 
Beers  ▼.  Uendrickson,  6  Rob.  53 ;  Lewis  ▼. 
Woodruff,  15  How.  539;  Steward  ▼.  Biddle- 
cum,  2  N.  Y.  (2  Comst.),  103;  Benedict  y. 
Smith,  10  Paige,  127. 


c.  SatisflEustion  entered.— Merely  filing 

the  satis&ction  piece  is  not  per  se  sufficient  to 
discharge  the  judgment.  It  must  be  actually 
entered  by  the  clerk.  Beers  v.  Hendrichson^ 
6  Rob.  53;  Lownds  ▼.  Bemsen,  7  Wend.  35. 

d,  Ezecutionsatisfied.— Where  an  ex- 
ecution issued  upon  any  judgment  shall  be 
returned  satisfieo,  in  whole  or  in  part,  such 
judgment  shall  be  deemed  satisfied  to  the  ex* 
tent  of  the  amount  so  returned  as  haying 
been  collected  on  such  execution,  unless  such 
return  shall  be  yacated  by  the  court ;  and 
upon  any  execution  being  so  returned,  the 
clerk  of  the  court  shall  enter  in  the  docket 
of  such  judgment  the  fact  that  the  amount 
stated  in  the  return  has  been  collected.  2  R. 
S.  362,  §  26. 

Upon  the  payment  to  the  sheriff  of  any 
county,  the  amount  due  on  the  execution  in 
bis  hands,  issued  on  a  jud^ent  obtained  in 
any  other  county^  such  sheriff  shall  deliyer  to 
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tbe  fwriy  p^jriagtbe  Mme,  a  certified  eopy  of 
such  execution,  with  his  indorsement  of  sitis* 
fiMCtion  thereon ;  upon  filing  such  copy  with 
the  clerk  of  the  first  mentioned  county,  the 
clerk  shmll  enter  satisfaction  of  the  jud^ent. 
Laws  of  1860,  ch.  6. 

e.  Duty  of  clerk.— When  any  iudgment 
has  been  regularly  discharged,  the  clerk  with 
whom  the  record  was  filed,  shall  transmit  to 
any  clerk  with  whom  a  transcript  of  such 
judgment  has  been  filed,  a  certificate  of  such 
net,  and  the  said  clerks  shall  enter  Uie  dis- 
charge. 2  R.  S.  363,  27.  Laws  of  160,  eh.  6, 
§2. 

/.  Improper  entry  of  satis&otioxi.'- 

Where  a  satisfaction  piece  was  executed  by 
the  plaintiff  upon  a  condition  which  had  not 
been  performed,  and  i^r  the  same  was  filed 
the  judgment  was  canceled,  it  was  AeM,  that 
satisfaction  thus  fraudulently  obtained  might 
be  disregarded  by  the  plaintiff  and  an  execu- 
tion issued.  In  such  case,  the  court  would 
grant  a  motion  to  take  the  satisfaction  piece 
off  the  files,  cancel  the  entry,  and  restore  the 
docket,  which  would  be  the  proper  course. 
Andenon  t.  Nicholas^  4  Rob.  6i30.  Or  an 
action  will  lie  to  cancel  the  satisfaction  and 
restore  the  judgment.  Sheum  ▼.  Freeman^  6 
Abb.  N.  S.  443.  See  Bdtee  ▼.  Bank  of  New 
York,  1  Johns.  529;  WardeU  v.  Eden,  2 
Johns.  Gas.  258,  and  notes  thereto;  Aff'g  S. 
C.  id.  121. 

Where  a  sale  on  an  execution  was  discovered 
to  be  void,  the  court  vacated  the  satisfaction 
and  authorised  a  new  execution.  Suydam  y. 
HMm,  Seld.  Notes,  No.  4, 16. 

g*  Befbsi&£    satisfoctioiL  —  Where 

judgments  have  oeen  paid,  the  court  will,  in  a 
proper  case,  grant  an  iniunction  restraining  all 
proceedings  upon  them  by  execution.  Shaw  y. 
Dwight,  16  Barb.  536 ;  Lansing  t.  OreuU,  16 
Johns.  4 ;  Smith  ▼.  Paige,  15  id.  395.  Or  will 
order  the  party  to  acknowledge  satisfaction 
and  pay  the  costs.  Brigge  ▼.  Thompson,  20 
Johns.  294 ;  Lee  t.  Proton,  6  id.  132  ;  Ber- 
gen ▼.  Boerum,  2  Caines  R.  256. 

h.  Two  JtldgmentB. — ^Where  an  action 
has  been  brought  upon  a  judgment  and  a  re- 
coveiy  had,  the  second  Judgment  must  be  sat- 
isfied before  a  motion  can  be  made  to  enter 
■atisfaction  on  the  other.  Mutrtford  v.  Stocker, 
1  Cow.  178.    See  Briggs  y.  Thompson^  20 


JohiiB.  294.  But  where  Ibr  the  same  canse^ 
two  suits  proceed  to  judgment  and  execution, 
the  satMaction  of  either  may  be  shown  in  dis* 
chaige  <^  the  other.  Bowne  r.  Jog,  9  Johns. 
221. 

«.  Judcment  reversed,  etc^-Whea- 

ever  any  judgment  shall  be  roYersed  or  Yaca- 
ted,  the  certificate  oi  that  &et  tinder  the  seal 
of  the  court  with  whom  the  decree  was  en- 
tered, shall  be  sufficient  to  authorise  the  dis 
charge  of  such  judgment,  when  filed  with  the 
clerk  with  whom  the  judgiqent  has  been 
docketed.  Laws  of  1844,  ch.  104,  §  5. 

j.  SatiafilctioZL  by  bond.  —  Surrender- 
ing a  levy,  and  aooeptmg  a  bond  and  mort- 
gage, giving  at  the  same  time  a  receipt  in  full 
of  the  judgment,  operates  as  a  saUtfaetion. 
La  Farge  v.  Better,  4  Barb.  346;  S.  G. 
Aff'd,  11  Barb.  159;  9  N.  Y.  (5  Seld.),  241. 
See,  also.  Van  Wttgenen  v.  JLa  Farge^  13 
How.  16. 

k,  Beformiiig  aattefttotton  pieoe.— 

A  satisfaction  piece  of  judgment  will  not  be 
reformed,  nor  will  it  be  considered  efficadous 
for  any  other  purpose  than  that  expressed  on 
its  fiw»,  when  no  mutual  mistake  has  occurred 
as  to  its  terms,  although  there  is  some  evi- 
dence that  it  was  intended  to  accomplish 
more  than  it  purpcMrts  to  authorias.  Beirs  v. 
Hendrickson,  6  Rob.  53. 

I  Judgment  on  appeaL-*-On  an  »- 

peal  from  the  special  term,  a  judgment  of  the 
general  term,  whidk  merely  sfBrms  the  other 
and  awards  no  new  judgment  except  for  the 
costs  of  appeal,  is  simply  a  judgment  ibr 
costs,  and  its  satisfaction  does  not  wanmnt 
the  discharge  of  the  judgment  appealed  frnn. 
Beers  v.  Hendriekson,  6  Rob.  53. 

m.  Partners  and  joint  debtors.— 

Under  the  act  of  1^45,  amending  that  of  1838, 
there  is  no  necessity  of  ai^iying  to  the  court 
for  an  order  directmg  a  judgment  to  be  dis- 
charged of  record,  unless  the  derk  refuses  so 
to  satisfy  the  same  on  the  proper  application. 
Faulkner  x.  Suydam,  7  Rob.  614.  See  Laws 
of  1845,  ch.  348. 

II.  Ghdneral. — As  to  the  execution  of  sat- 
isfaction piece  by  a  party  out  of  the  State,  or 
by  virtue  of  a  letter  of  attorney,  etc.,  see  2 
R.  S.  362.  See,  also,' note  XIX,subd.t.  And 
as  to  the  effect  of  levy,  see  note  VI,  subd.  // 
note  X,  subd.  c^  ti  ^ 


§  99S.]  Pboobsddkm  SuAjamrrABr  to  Exeoutioii.  557 


CHAPTER  n. 
Proceedings  mjgpplemenUtry  to  the  eaceouiion. 

Bwonon  292.    When  eteention  returned  Qnaatisfied,  order  for  difloovery  of  property 

allowed ;  alao  when  Jadgment  debtor  felbsee  to  i^plj  property  to  aat- 
isfy  iudgment ;  sUnner  of  proceeding  to  examine  jadgment  debtor. 

293.    Any  debtor  may  pay  execution  against  his  creditor. 

2H,  Ifixiimination  of  aebtora  of  jwigment  debtor,  or  of  those  haying  property 
belonging  to  him. 

295.  Witness  required  to  testify. 

296.  GompelMog  party  or  witnesses  to  attend ;  examination,  when  to  be  on 

oaikh. 
297*    Judge  may  order  property  to  be  applied  on  execution. 

298.  Judge  may  appoint  reoeiyer,  and  prohibit  transfer,  etc.,  of  property. 

299.  Proceedings  upon  claim  of  anotner  party  to  property,  or  on  denial  of 

indebtedness  to  judgment  debtor. 

300.  Reference  by  judge. 

301.  Coets  of  proceedings 

302.  Disobedience  of  oi^er,  how  punished. 

h  292.  [247.]  (Am*d  1849,  1851,  1858,  1859,  1863,  1867.)  When  execution 
returned  nnsatiejledf  order  for  discovery  of  property  allowed ;  cdso  when 
judgment  d^or  refuses  to  apply  property  to  satirfy  judgment ;  manner  of 
proceeding  to  examine  judgment  debtor. 

When  an  execution  against  property  of  the  judgment  debtor,  or  any  one 
of  several  debtors  in  the  same  judgment,  issued  to  the  sheriff  of  the  county 
where  he  resides  or  has  a  place  of  business,  or,  if  he  do  not  reside  in  the 
State,  to  the  sheriff  of  the  county  where  a  judgment  roll,  or  a  transcript 
of  a  justice's  judgment  fli>r  twenty-five  dollars  or  upward,  exclusive  of  costs, 
is  filed,  is  returned  unsatisfied,  in  whole  or  in  part,  the  judgment  creditor, 
at  any  time  after  such  return  made,  is  entitled  to  an  order  from  a  judge  of 
the  court,  or  a  county  judge  of  the  county  to  which  the  execution  was 
issued,  or  a  judge  of  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  when  the  execution  was  issued  to  such  city  and  county,  requiring 
such  judgment  debtor  to  appear  and  answer  concerning  his  property  before 
such  judge,  at  a  time  and  place  specified  in  the  order,  within  the  county  to 
which  the  execution  was  issued.  But,  in  case  of  an  order  made  by  a  justice 
of  the  supreme  court,  all  subsequent  proceedings  shall  be  had  before  some 
justice  in  the  judicial  district  where  the  judgment  debtor  resides,  to  be 
specified  in  the  order.  After  the  issuing  of  an  execution  against  property, 
and  upon  proof,  by  affidavit  of  a  party,  or  otherwise,  to  the  satisfaction  of 
the  court,  or  a  judge  thereof,,  or  county  judge,  or  any  judge  of  the  court 
of  common  pleas  for  the  city  and  county  of  New  York,  that  any  judgment 
debtor,  residing  in  the  county  where  such  judge  or  officer  resides,  has  prop- 
erty which  he  unjustly  refuses  to  apply  toward  the  satisfaction  of  the  judg- 
ment, such  court  or  judge  may,  by  an  order,  require  the  judgment  debtor 
to  appear  at  a  specified  time  and  place,  to  answer  concerning  the  same  :  and 
such  proceedings  may  thereupon  be  had  for  the  application  of  the  property 
of  the  judgment  debtor  toward  the  satisfaction  of  the  judgment  as  are  pro- 
vided upon  the  return  of  an  execution.  Whenever  it  shall  satisfactorily 
appear,  by  affidavit,  to  a  justice  of  the  supreme  court,  that  such  county 
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judge,  or  jadge  of  said  court  of  common  pleas,  is  incapacitated  from  acting 
in  any  of  the  proceedings  whatever,  herein  authorized,  from  any  cause  or 
causes  whatsoever,  such  justice  of  the  supreme  court  shall  have  the  same 
powera  and  authority,  in  all  cases  whatever,  as  are  herein  conferred  upon 
hrm  as  to  cases  of  judgments  in  the  supreme  court  On  an  examination 
under  this  section,  either  party  may  examine  witnesses  in  his  behalf,  and  the 
judgment  debtor  may  be  examined  in  the  same  manner  as  a  witness. 
Instead  of  the  order  requiring  the  attendance  pf  the  judgment  debtor^  the 
the  judge  may,  upon  proof,  by  affidavit  or  otherwise,  to  hi4  satisfaction,  that 
there  is  danger  of  the  debtor's  leaving  the  State,  or  concealing  himself,  and 
that  there  is  reason  to  believe  he  has  property  which  he  unjustly  refuses  to 
apply  to  such  judgment,  issue  a  warrant  requiring  the  sheriff  of  any  county 
where  such  debtor  may  be,  to  arrest  him  and  bring  him  before  such  judge* 
Upon  being  brought  before  the  judge,  he  may  be  examined  on  oath,  and  if 
it  then  appears  that  there  is  danger  of  the  debtor's  leaving  the  State,  and 
that  he  has  property  which  he  has  unjustly  refused  to  apply  to  such  judg- 
ment, ordered  to  enter  into  an  undertaking  with  one  or  more  sureties,  that 
he  will  from  time  to  time  attend  before  the  judge  as  he  shall  direct,  and 
that  he  will  not,  during  the  pendency  of  the  proceedings,  dispose  of  any 
portion  of  his  property,  not  exempt  from  execution*  In  default  of  enter- 
ing  into  such  undertaking,  he  may  be  committed  to  prison  by  warrant  of 
the  judge  as  for  a  contempt  No  person  shall,  on  examination  pursuimt  to 
this  chapter,  be  excused  from  answering  any  question  on  the  ground  that 
his  examination  will  tend  to  convict  him  of  the  commission  of  a  fraud ;  but 
his  answer  shall  not  be  used  as  evidence  against  him  in  any  criminal  pro- 
ceeding or  prosecution.  Nor  shall  he  be  excused  from  answering  any  ques- 
tion on  the  ground  that  he  has,  before  the  examination,  executed  any  con- 
veyance, assignment  or  transfer  of  his  property  for  any  purpose,  but  his 
answer  shall  not  be  used  as  evidence  against  him  in  any  criooinal  proceeding 
or  prosecution, 

L   SCFFLEHEMTART  PrOCEEDINOS. 


a.  BnbBtitnte  for  creditors'  bOl.— 

Proceediogs  aupplementarj  to  execution  were 
intended  as  a  substitute  for  creditors'  bills, 
and  must  be  regarded  as  in  the  nature  of  those 
suits  in  equity ;  the  judgment  creditor,  in  both 
instances,  must  have  exhausted  his  remedy  at 
law,  in  order  to  entitle  him  to  equitable  relief, 
and  so  in  both  cases  the  ultimate  decision  of 
the  court  or  judge  must  be  considered  res 
judicata,  upon  the  facts.  Carter  v.  Olarhey 
7  Rob.  43;  Saie  v.  Lawson,  4  Sandf.  718. 
See  People  ex  rd.  Fitch  t.  Mead,  29  How. 
360.  In  such  a  sense  it  is  a  new  suit,  and  if 
commenced  before  the  expiration  of  twenty 
years,  will  stop  the  operation  of  the  statute, 
presuming  payment.  Drtggs  v.  Witliams,  15 
Abb.  477 ;  Griffin  t.  Dominguee,  2  Duer, 
656 ;  S.  C.  1 1  ]^.  Y.  L^.  Obs.  285.  The  set- 
tled rules  for  proceeding  under  a  creditor's 
bill  may  be  considered  as  controlling  when 
not  altered  by  the  Code  or  the  practice  under 
it.  (hTs  Case^  2  Abb.  457 ;  LiUiendahl  y, 
Fellerman,  U  Bow.  5% ;  S.  C.  2  Abb.  155, 


sub  nom.  FeUerman^e  Case ;  Davis  r.  Turner, 
4  How.  190,  and  cases,  ttipra. 

h.  Not  special  prooeedingB.*— It  seems 

now  to  be  settled  that  these  are  to  be  regarded 
as  proceedings  in  the  actum,  and  not  special 
proceedings.  Seekff  v.  Bladt,  36  How.  369; 
Sank  of  Genesee  t.  Spencer,  15  How.  412; 
Dresser  v.  Van  PeU,  id.  19;  S.  C.  6  Duer, 
687.  ^nd  see  Holstein  t.  Rice,  15  Abb.  307, 
and  notes;  6.  C,  24  How.  135.  See,  ante,  18, 
sub.  IT. 

c.  Object  of  provisions  —Danibls,  J.. 

in  Forbes  y,  Witlard,  64  Barb.  520;  S.  G.  37 
How.  193,  says ;  *'  The  provisions  of  the  Code 
were  intended  to  give  the  creditor  complete 
authority  for  a  full  and  searching  examination 
of  the  judgment  debtor,  for  the  purpose  of 
ascertaining  particularly  the  amount  and  con- 
dition, as  well  as  the  disposition  the  debtor  had 
made,  or  attempt^  to  make  of  his  property." 

d,  jTixisdictioji  generally.— A  mere 

Toluntary  appearance  does  not  confer  jurisdio- 
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lion.  Sackftt  v.  Newton^  10  How.  561.  It  is 
only  acquired  bj  an  affidavit  containing  the 
proper  allegations,  id.  Until  the  judge  makes 
a  final  order  in  the  matter,  his  jurisdiction 
contmues.  Webber  y.  Hobbie,  13  How.  382. 

e,  Howjlirisdiction  lost.— Jurisdiction 
will  be  lost  by  a  failure  to  continue  the  pro- 
ceedings by  regular  adjournments.  Carter  y. 
Clarke,  7  Rob.  490,  497;  Squire  v.  Young, 
1  Bosw.  690.  Unless  the  debtor  appear  with- 
out objection.  Hawes  t.  Bart,  7  Rob.  452. 
It  does  not  deprive  a  county  judge  of  jurisdic^ 
tion  in  the  proceedings,  where  he  appoints  a 
receiver  of  the  effects  of  the  debtor.  People  ex 
rel.  Fitch  v.  Mead,  29  How.  360. 

/.  In  case  of  bankrupt.  —Proceedings 

supplementary  to  execution  were  stayed  on 
the  ground  that  the  defendant  had  been  dis- 
chainged  in  bankruptcy,  although  the  de\t  was 
not  proved  and  the  defendant  did  not  apply 
for  a  stay  previous  to  judgment.  World  Co, 
y.  Brooks,  1  Abb.  N.  S.  212. 

ff'  In  case  of  insolvent.— Proceedings 
supplementary  to  the  execution,  founded  upon 
a  judgment  obtained  prior  to  the  dischai^  of 
the  defendant  from  his  debts  under  the  two- 
third  act,  will  be  vacated  upon  application, 
although  the  plaintiff  produces  affidavits  to 
show  that  the  discharge  is  invalid.  Smith  y. 
Paul,  20  How.  97. 

But  where  the  plaintiff,  during  the  pendency 
oi'  the  action,  petitioned  for  his  discharge  as 
an  insolvent  debtor,  and  afterwards  suffered  a 
default  to  be  taken  in  the  action,  and  a  judg- 
ment for  costs  was  rendered  against  him  before 
bis  final  discharge  as  an  insolvent,  held,  that 
the  plaintiff  was  not  discharged  from  the  judg- 


ment by  the  insolvent  discharge-  Gardner  r* 
Lay,  2  Daly,  113.  As  a  general  rule,  the 
courts  will  not  try  the  validity  of  an  insolv 
ent's  discharge  by  affidavits  on  motion,  but 
will  put  the  party  to  an  action  upon  the  judg- 
ment to  determine  the  question,  id.  Smith  y. 
Paul,  20  How.  97 ;  Stuart  v.  Salhinger,  14 
Abb.  291;  Bich  v.  Salinger,  11  id.  344; 
Dresser  v.  Shufddt,  7  How.  85.  But  where 
the  only  question  is.  whether  a  discharge,  ad- 
mitting it  to  be  valid,  operates  to  discharge  a 
particular  indgment,  and  there  is  no  question 
as  to  the  facts,  the  question  can  be  disposed 
of  upon  motion.  Gardner  v.  Lay,2DsXj,  113. 

h,  CorporatioxiS.  —  These  proceedings 
cannot  be  taken  against  corporations  who  are 
debtors.  Sherwood y,  Buffalo  and  New  York 
City  Bailroad  Co.  12  How.  136 ;  Hinds  v. 
Canandaigua  and  Niagara  Falls  Bailroad 
Co.  10  id.  487 ;  Hammond  v.  Hudson  Biver 
Iron  and  Machine  Co.  11  id.  29 ;  S.  G.  20 
Barb.  378 ;  approved  Carter  v.  Clarke,  7  Rob. 
490. 

In  case  of  judgment  against  a  corporation^ 
and  execution  returned  unsatisfied,  the  judg- 
ment debtor  may,  by  petition  to  the  supreme 
court,  have  the  property  of  such  corporation 
sequestered  and  a  receiver  thereof  appointed. 
2  K.  S.  463,  §  36.  This  is  a  summiuT  rem- 
edy and  is  not  affected  by  the  Code.  Coming 
y.  MoTuiwk  Valley  Insurance  Co.  11  How. 
190.  The  receiver  in  such  case  acts  for  all 
the  creditors.  AngeU  v.  Silsbury,  19  How. 
48.  As  to  proceeding)  by  the  receiver,  see 
Noble  y.  HaUiday,  1  N.  Y.  (1  Comst.),  330; 
Rey'g  S.  0. 1  Barb.  137,  sub  nom.  HaUiday 
y.  Noble. 


II.  In  What  Cases  Pboceedtkgs  may  be  Had. 


a.  Second  execution. — After  an  execu- 
tion has  been  returned  unsatisfied,  these  pro- 
ceedings may  be  had,  notwithstanding  the 
fact  that  another  exteution  has  been  issued 
upon  which  a  levy  has  actually  been  made. 
Farqueharson  v.  KimbaU,  18  How.  33  ;  S.  C. 
9  Abb.  385  (n.) ;  Fellerman's  Case,  2  id.  155 ; 
S.  G.  11  How.  528,  sub  nom.  LiUiendahl  y. 
FeTterman ;  citing  Sale  v.  Lawson,  4  Sandf. 
718.  Unless  it  is  clear  such  levy  will  satisfy 
the  execution.  lb. 

b.  Attachment. — The  proceedings  may 
eofitinue,  although  pending  them  the  plaint- 
iff has  issued  an  attachment  against  the  de- 
fendant as  a  non-resident  debtor.  Hanson  y. 
Trxpler,  1  Code  R.  N.  S.  154;  S.  G.  3  Sandf. 
733. 

c.  Joint  debtors. — Where  judgment  has 
been  obtained  against  joint  debtors,  by  a  ser- 
vice of  process  upon  only  one,  according  to 
the  provisions  of  §  136  of  the  Code,  supple- 
mentary proceedings  may  be  taken  to  enforce 
such  judgment  against  those  not  served ;  and 
in  the  decision  of  that  case,  Harris,  J., 
said  :  I  know  of  no  case,  where  an  execution 
has  been  properly  issued  and  returned  unsat- 
isfied, in  which  the  creditor  may  not  proceed 
under  the  292d  section  of  the  Code,  to  obtain 


satisfaction  of  his  judgment.  Emery  v.  Emery, 
9  How  130 ;  Jonw  y.  Lawlin,  1  Sandf.  722; 
S.  G.  1  Code  R.  94.  In  the  latter  case,  judg- 
ment was  entered  before  the  Code  took  effect. 
See  §  294,  post. 

d.  Ssecution  issued  before  Code.— 

Where  judgment  was  recovered  and  the  exe- 
cution issued  before  the  Code  took  effect,  the 
proceeding  were  sustained.  Dickerson  y. 
Cook,  16  Barb  §09.^  ^ 

e.  In  oauses  transferred  to  supreme 

OOurty  from  the  court  of  common  pleas, 
under  the  constitution  of  1846,  the  execution 
may  be  issued,  supplementary  proceedings 
had,  and  a  receiver  appointed  in  the  supreme 
court ;  BO  held,  although  judgment  was  per- 
fected in  the  common  pleas  before  that  pro- 
vision of  the  constitution  went  into  effect. 
Wegman  v.  Childs,  41  N.  Y.  (2  Hand),  169; 
Rey'g  S.  G.  44  Barb.  403. 

/.  Justice's  judgment.— -Before  this 

section  was  amended  to  that  effect,  the  oourt 
held,  that  by  implication  this  section  allowed 
proceedings  to  be  had  on  a  justice's  judgment. 
Conway  v.  Hitchins,  9  Baro.  378. 

The  judgment  now  must  be  for  825  or  up- 
wards. Butts  v.  Dickinson,  20  How.  230 ;  S. 
C.  12  Abb.  60 ;  VuUe  v.  Whitehead,  2  Hilt. 
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596 ;  oyeiTuHng  Candee  t.  OwndMhemeTt  17 
Hov.  434 ;  8.  C.  8  Abb.  435. 

^.  Married  women.— The  proTisionsof 

the  Code  respecting  proceedings  supplement- 
ary to  the  execution,  apply  to  executions  on 
judgments  against  married  women,  as  well  as 
any  other.  I%omf9on  v.  Sargeniy  15  Abb.  452. 
As  to  the  practice  before  the  law  of  I860- 
1862,  see  WWiama  t.  CarroU,  2  Hilt.  438. 

A.  Setting  aside  aaeimment.— Sup- 
plementary proceedings,  and  an  action  to  set 
aside  an  assignment  by  the  debtor  as  fraudu- 
lent, are  so  entirely  distinct  and  unlike,  that 
both  may  be  proceeded  with  at  the  same 
time.  Taylor  ▼.  PefBee^  15  How.  417. 

•.  Assignee  of  Judgment— The  as- 
signee of  a  judgment  may  take  advantage  of 
proceedings  supplementarr,  althou^  the 
judgment  was  assigned  to  him  after  the  exe- 
cution was  returned  unsatisfied.  Orr^a  Case, 
2  Abb.  457 ;  Frederidt  y.  Decker,  18  How. 
96.  If  the  assignment  was  nuMie  after  the 
return  of  an  execution  unsatisfied,  the  pro- 
ceedings may  be  had  in  the  name  of  the 
plaintiff  m  tne  action.  Ross  v.  Clussman^  1 
Code  R.  N.  S.  91 ;  S.  C.  3  Sandf.  676 ;  and 
see,  Airther,  note  III,  subd.  /. 

'  j-  LsBUing  execution  properly.— The 

Code  requires  that  the  execution  be  issued  to 
the  county  where  the  judgment  debtor  re- 
sides, or  has  a  place  of  business,  but  in  the 
latter  case  it  need  not  necessarily  be  the 
county  where  his  principal  place  of  business 
is  loobted.  McEwan  v.  Burgess,  15  Abb. 


473 ;  S.  0.  25  How.  92.  See  Sdknapy.  Has- 
hroutk,  13  Abb.  418  (n.)  If  issued  to  the 
county  "  where  the  debtor  resides,"  it  must 
be  to  the  county  where  he  resides  at  the  time 
the  execution  is  issued.  Jesup  y.  Jones,  32 
How.  191 ;  Bingham  y.  Dit^rtnw,  5  Trans. 
App.  198 ;  Aff 'g  S.  C.  14  Abb.  251 ;  37  Barb. 
24.  Where  a  judgment  roll  was  duly  filed 
in  the  clerk's  office,  but  an  entry  was  not 
actually  made  in  the  judgment  book  until 
after  execution  issued,  hM,  that  it  was  i 
substantial  compliance  with  the  statute  as 
between  the  parties  to  the  judgment,  and  the 
court  reftised  to  set  aside  supplementary  pro- 
ceedings instituted  on  such  judgment.  Apple- 
hg  y.  Barry,  2  Rob.  689. 

k'  Foreign  consul. — ^These  proceedings 
cannot  be  taxen  against  a  foreign  consul ;  the 
objection  to  the  jurisdiction  of  the  court  is 
fatal  at  any  stage  of  the  proceedings.  Oriffin 
y.  Bommguei,  2  Duer,  656 ;  S.  0. 11  N.  Y. 
Leg.  Obs.  285. 

I.  Interest. — Although  the  face  of  the 
judgment  has  been  paid,  yet  if  there  is  inter- 
est due  thereon,  these  'proceedings  may  be 
had  to  collect  such  interest.  Johnson  y.  TutUe^ 
17  Abb.  315. 

M.  Summons  served  by;  publica- 
tion.— ^The  question  was  raised,  in  Barker  y. 
Johnson,  4  Abb.  435,  as  to  whether  judgment 
obtained  by  such  service,  afforded  ground  for 
supplemental  proceedings,  but  the  question 
was  not  passed  upon  by  the  court. 


IIL  Affidavit  to  Obtain  Ordeb. 


a.  Must  describe  the  Judgment.— 

The  aiBdaTit  must  spee^  an  existing  jud^ 
ment,  and  if  it  is  improperly  described,  as  if 
a  judgment  docketed  against  "Ira  Weed  and 
Mrs.  Weed,"  is  described  as  a  judgment 
agaid&t  ''  Ira  Weed  and  Mary  Weed,"  it  is  a 
fiital  obfection,  affecting  the  jurisdiction  of 
the  judse,  and  caimot  be  obviated  by  amend- 
ment. The  order  founded  on  such  an  affida- 
yit  is  void,  Kennedy  y.  Weed,  10  Abb.  62.  It 
should  state  thftt  the  judgment  was  duly 
dodceted.  Hawes  y.  Barr,  7  Rob.  452. 

b.  Transcript. — ^The  affidavit  need  not 
show  that  a  transcript  of  the  judgment  was 
duly  filed  in  the  county  to  which  the  execu- 
tion was  issued.  Bingham  r,  Disbrow,  5  Trans. 
App.  198 ;  ReVg,  but  not  on  this  point,  S.  0. 
37  Barb.  24 ;  14  Abb.  251 ;  conCra,  Bawes  y. 
Barr,  7  Rob.  452.  Except  in  proceedings 
upon  judgments  of  the  justices'  or  district 
eourt.  Kennedy  y.  Ihorp,  3  Abb.  N.  S.  131 ; 
8.  G.  2  Daly,  258. 

c.  Execution. — It  is  sufficient  if  the  affi- 
davit states  that  the  execution  was  issued  to 
the  county  where  the  judgment  debtor  resides, 
meaning,  where  he  resided  at  the  time  of 
isB'iing  such  execution.  Bingham  y.  Disbrow, 
5  Trans.  App.  198. 

The  execution  should  be  described  in  the 
affidavit  as  an  execution  against  property,  as 
all  the  facts  which  confer  jun^dictiop  must 


appear  affirmatively.  People  ex  rd.  WiJUams 
y.  HfOburt,  5  How.  446;  8.  G.  9  N.  T.  Leg. 
Obs.  245,  sub  nom.  People  ex  rei  Williams  v. 
Huibert;  1  Gode  R.  N.  S.  75.  See  M' Arthur 
y.  Lansburgh,  id.  21 1 .  The  ex  parte  affidavit 
of  the  judgment  creditor  is  sufficient  proof, 
within  the  meaning  of  the  statute,  that  Uie 
execution  has  been  returned  unsatisfied.  Con- 
way v.  Hitchins,  9  Barb.  378. 

d.  Property. — The  creditor  is  not  re- 
quired to  show  that  the  defendant  has  prop- 
erty before  he  is  entitled  to  the  order.  Hatdi 
V.  Weybum,  8  How.  163;  Hough  y.  Kohhn^ 
1  Gode  R.  N.  8.  232. 

e.  Justice's  judgment— In  proceedings 
on  a  justice's  judgment,  see  note  II,  subd.  /, 
supra.  The  affidavit  must  show  that  the 
transcript  has  been  filed  with  the  county 
clerk.  See  subd.  5.  supra.  And  must  show 
that  the  judgment  was  for  925,  exclusive  of 
costs.  Whitloel^s  Case,  1  Abb.  320.  In  such 
cases,  the  affidavit  should  show  the  facts 
which  gave  the  justice  jurisdiction.  Conway 
y.  Hiiehins,  9  Barb.  378. 

/.  Proceedings  by  assignee.— Wher^ 

the  assignee  of  a  judgment  takes  proceedings 
supplementary,  he  should  show  by  his  affi- 
davit that  he  has  a  right  to  proceed*  upon  the 
judgment.  Frederick  v.  Decker,  18  How.  96  j 
Lindsay  v.  Sherman,  1  Gode  R.  N.  S.  25 ;  8, 
0.  5  How.  308;  Sough  y.  KohUn,  1  Code  S; 
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N.S.232.  See  Oiya  X^  2  Abb.  457.  See 
note  H,  eubd.  t,  «u|»ra. 

^.  Affidayit  by  agent.— The  affidavit 

may  be  made  by  the  agent  of  the  party,  but 
it  muRt  a|>pear  therein  tliat  the  agent  was 
authoriaed  to  institute  that  particular  preceed- 
ing ;  the  mere  fact  of  agency  will  not  iwfiEk^. 
liawes  V.  Barr,  7  Bob.  452. 

h.  Irregularity. — It  has  been  said  that 
where  an  order  is  void  because  of  an  trregu- 
larity  in  the  affidavit,  the  delbndaat  cannot  be 
punished  ibr  disobeying  such  order.  Kennedy 
V.  Weed,  10  Abb.  62.  It  has  also  been  said 
that  appearing  before  a  referee  and  submitting 
to  an  examination,  will  waive  all  irregulari- 


ties, and  objection  to  ihe  jurisdiction  cannot 
afterward  be  taken.  Bingham  v.  Disbroto,  37 
Barb.  24;  S.  G.  14  Abb.  251 ;  Bev'd,  5  Trans. 
App.  198.    But  this  point  was  not  referred  to. 

•.  Ol^ection  to  the  preUminary  affida;vitft 
cannot  be  -raised  on  an  appeal  from  an  order 
appointing  a  receiver,  where  the  appeal  papers 
do  not  show  that  the  objection  was  taken 
in  the  first  instance ;  the  proper  course  is  to 
move  to  vacate  the  original.  Unum  Bank  of 
Trey  ▼.  Sargeant,  53  Barb.  422;  S  C.  35 
How.  87.  An  objection  that  the  affidavits  are 
untrue  should  be  raised  by  motion  to  set  aside 
tlie  proceedings.  Hilton  v.  Patterson,  18  Abb. 
245.    See  note  VI,  subd.  L 


IV.  What  Judge  Should  Make  the  Obdeb* 


a.  With  reference  to  residence.— 

The  jurisdiction  of  a  justice  of  tftie  supreme 
court  is  CO  extensive  with  the  State,  so  that 
he  may  make  the  order  in  these  proceedings 
in  any  part  of  the  State,  without  reference  to> 
the  restdefice  of  the  debtor.  Bingham  v.  2}i«- 
brow,  37  Barb.  24;  8.  C.  14  Abb.  251;  S.  G. 
Rev'g,  but  not  on  this  point,  5  Trans.  App. 
198. 

Under  the  fourth  subdivision  of  $  292,  a 
justice  of  the  supreme  court  has  authority  to 
issue  a  warrant  l^^inst  a  debtor  residing  in 
the  same  judicial  dratrict  as  such  judge,  but  in 
another  county,  ordering  such  debtor  to  be 
broueht  before  him ;  but  if  the  debtor  resides 
in  a  distant  county,  this  power  should  not  be 
exercised,  except  in  extreme  cases.  WUson  t. 
Andrews,  9  How.  39. 

h.  Order  must  be  made  by  a  jud^e, 

and  not  by  the  court  as  such.  Bitting  v.  Van^ 
denburgh,  17  How.  80;  Miller  t.  Eossman, 
15  id.  10.  And  see  Hatces  y.  Barr,  7  Rob. 
452.  The  onler  is  properly  made  at  chambers. 
Dresser  v.  Van  Pelt,  15  How.  19;  S.  C.  6 
Duer,  687  ;  Hulsaver  v.  Wiles,  11  How.  446. 
The  &ct  that  the  order  was  made  while  the 


justice  was  holding  a  special  tenn;  does  not 
make  the  order  void.  H). 

c.  Judgment  of  ootmty  coiirt.— A 

justice  of  the  supreme  court  has  no  jurisdic- 
tion to  make  an  order  in  supplementary  pro- 
ceedings on  a  judgment  of  the  county  court. 
Blake  v.  Loctj,  6  How.  108;  S.  0.  1  Code  B. 
N.  S.  406;  Stright  v.  Vose,  id.  79  (n.) 

d.  County  indge.— -A  county  judge  has 
no  power  to  make  an  order  for  the  examina- 
tion of  a  third  party  in  proceedings  supple- 
mentary to  execution  upon  a  judgment  recov- 
ered in  the  supreme  court,  unless  an  execution 
has  been  issued  upon  such  judgment  to  his 
county.  Terrg  v.  HfiHs,  8  Abb.  N.  S.  109;  S. 
C.  39  How.  169. 

e.  The  dty  judge  of  Brooklyn  has 

no  jurisdiction  over  supplementary  proceed- 
ings^ in  an  action  pending  in  the  supreme 
court.  Cushman  v.  Johnson,  13  How.  495; 
S.  C.  4  Abb.  256,  sub  nom.  Cfishman  v.  John^- 
son* 

/.  The  recorder  of  Troy  has  jurisdic- 
tion of  supplementary  proceedings  instituted 
in  actions  m  the  supreme  court.  HaignerY 
James,  17  N.  Y.  (3  Smith),  316. 


V.  Whkn  the  Creditor  is  entitled  to  an  Order. 


a.  Execution  returned.— The  right  to 

the  discovery  by  the  examination  of  tlie  judg- 
ment debtor  is  given  whenever  an  execution 
has  been  returned  unsatisfied  in  whole  or  in 
part.  The  right  is  unqualified,  and  the  only 
condition  is  the  return  of  the  execution  unsatis- 
fied. Oicen  V.  Dupignac,  9  Abb.  180;  S.  0. 
17  How.  512.  In  Sackett  v.  Newton,  10  id. 
560,  the  court  say :  *<  The  first  clause  of  the 
section  provides  for  the  issuing  of  the  order 
requiring  the  debtor  to  appear  and  answer 
concerning  hi«  property,  ttfter  an  exectttion 
has  been  retmrned  unsatisfied,  thus  plaudy 
imp.yii.,f  that,  in  ordinary  cases,  the  creditor 
must  exhaust  his  remedy  by  execution  before 
resorting  to  this  proceeding.''  If  the  ord^r  is 
obtained  before^,  the  return  of  the  execution, 
the  proceedings  will  be  dismissed.  Engle  v. 
Bonneau,  2  Sandf.  679.  But  in  one  case, 
where  the  affidavit  was  made  by  the  plaintiff, 
and  the  order  obtained  in  goqi  fy^th  (ih^  «X9- 
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cution  returned  nuUa  bona  having  been  deliv- 
ered to  a  messenger  to  be  filed),  two  hours 
before  the  actual  filing  of  the  return,  tho  court 
held,  that  fractions  of  a  day  would  not  be 
considered  in  such  a  case,  and  refused  to  set 
aside  the  proceedings.  Jones  v.  Porter,  6  Uow 
286. 

b.  Returned  before  sixty  dayB  ex- 
pire.— The  sheriff  may  return  the  execution 
within  sixty  days,  but  it  must  appear,  it 
seems,  that  it  is  without  collusion  with  the 
plaintiff  or  his  attorney,  in  order  to  make 
such  return  the  fuuudation  of  supplementary 

Sroceedings.  Forbes  v.  Waller,  25  N.  Y.  (11 
mith),  430;  S.  C.  25  How.  166,  sub  nom. 
Forbes  v.  Walter;  S.  C.  4  Bosw.  475,  sub 
nom.  Forbes  v.  Logan ;  Tyler  v.  Whitney,  12 
Abb.  465;  S.  C.  33  Barb.  327,  sub  nom. 
Tyler  v.  Willis;  Farqualmrson  v.  Kimball,  9 
Abb.  385,  (n.);  S.  C,  18  How.  33.  In  the 
case  of  Spencer  v.  Cuyler,  17  id.  157;  S.  C.  9 
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Abb.  382,  it  vas  hM  that  if  the  plaintiflT  pi^ 
cores  the  return  of  the  execution  within  the 
sixty  days,  these  proceedings  cannot  be  main- 
tained upon  such  return.  And  the  case  of 
Forbes  ▼.  WaXkir^  Wkpra^  does  not  oyerthrow 
that  doctrine.  See  Naglt  v.  James j  7  Abb. 
234;  Pudt^  ▼.  Grifiiihs,  6  id.  211;  S.  C. 
15  How.  410.  But  if  the  return  within  the 
Mxty  days  is  without  collusion  with  the 
plaintiff,  the  return  is  conclusiTe,  so  Tar  as  the 
question  is  concerned.  Whether  there  were 
goods  which  might  have  been  levied  upon,  if 
the  plaintiff  acts  in  good  fSuth,  he  may  safely 
rely  upon  the  return.  Fenton  ▼,  Flagg,  A 
How.  499 ;  Tyler  y.  Whitney,  12  Abb.  465 ; 
S.  C.  33  Barb.  327,  sub  nom.  Tyler  v.  Willis. 
And  see  Forbes  v.  WaUer  on  the  conclu- 
siveness of  the  sheriff's  return.  The  pro- 
r'  )ty  of  the  return  in  such  a  case  can  only 
raised  on  a  motion  to  set  aside  the  return. 
Same  cases,  and  see  Sperling  v.  Letv,  10  Abb. 
426.  Under  the  old  practice,  a  creditor's  bill 
could  not  be  filed  until  alter  the  expiration 
of  the  sixty  days,  although  the  execution  was 
returned  liefore  that  lime.  Williams  v.  Hoge- 
boom,  8  Paige,  469 ;  Cassidu  v.  Meaeham,  3 
id.  311.  But  this  practice  has  been  changed 
by  the  Code.  Livingeton  v.  Cleaveland,  5  How. 
396;  S.  C..1  Code  R,  N.  S.  54;  Messenger 
T.  FisK  1  Code  R.  106. 

e.  liftpoo  of  time.— The  provision  says, 
s^  amy  tuns  after  the  return  of  tho  execution 
unsatisfied,  where  an  execution  had  been  is- 
sued and  returned  unsatisfied  within  five 
years  after  the  entry  of  judgment,  it  was  held 
that  these  proceedings  might  l>e  instituted 
after  the  expiration  of  five  years  without  leave 
of  the  court  obtained.  Miller  v.  Bossman,  15 
How.  10.  Limiting  the  authority  of  Currie 
T.  NoyeSy  1  Code  R.  N.  S.  198.  And  where 
an  execution  was  issued  and  returned  unsatis- 
fied, ten  years  before  supplementary  proceed- 
ings were  commenced,  it  was  hM  that  the 


lapse  of  time  did  not  take  awar  tfie 
right.  Owen  v.  Dupignae,  9  Abb.  180 ;  S.  G. 
incorrectly  repMled,  17  How.  512.  See  note 
VIII,  subd.  d. 

d.  Under  eabdivision  two.— In  all 

cases  under  this  section,  the  execution  must 
be  issued  before  proceedings  can  be  taken,  but 
under  subdivision  2,  if  the  creditor,  before  the 
execution  has  been  returned,  makes  proof  that 
the  debtor  has  property  not  siibjeet  to  levy,  or 
property  so  kept  by  the  debtor  that  it  cannot, 
witn  oKlinary  diligence,  be  reached  by  execu- 
tion, he  mav  have  the  order  provided  for.  But 
where  the  debtor  is  in  undiluted  possession 
of  property  subiect  to  levy,  the  creditor  is 
bound  to  levy  thereon,  instead  of  resorting  to 
these  proceedinss.  SackeU  v.  Newton,  10  How. 
560.  The  applicant  must  make  out  a  pUin 
case.  INssenting  opinion  of  Bkaot,  /.,  in 
Owen  V. 
180. 


17  id.  512;  S.  C.  9  Abb. 


s.  Second  order.— Where  an  order  haa 
been  granted  appointing  a  referee,  etc.,  the 
proceedings  thus  instituted  must  be  finished, 
or  some  order  made  in  the  premiaes,  before 
another  order  will  be  made.  Broekway  t. 
Brien,  37  How.  270.  As  to  whether,  on 
an  appeal  from  an  order  dismissing  supple- 
mentary proceedings,  the  general  term  can 
make  an  order  requiring  the  debtor  to  appear, 
or  directing  some  judge  to  make  such  order, 
is  not  dear.  Howes  v.  .Borr,  7  Rob.  452.  If 
jurisdiction  has  onoe  been  lost,  it  can  onlv  be 
regained  by  a  new  order.  Carter  v.  Clarke,  7 
Rob.  490.  Where  proceedings  have  been  con- 
cluded bv  a  final  oitler  in  the  matter,  it  should 
be  oonsidered  res  judioftta,  and  a  second  order 
should  not  be  granted  unless  new  fiu;ts  are 
shown  entitling  the  applicant  to  such  order; 
but  where  proceedings  are  discontinued  by 
consent,  it  is  not  such  a  case.  Carter  v.  Clarke^ 
7  Rob.  43;  Or^s  Case,  2  Abb.  457;  Qoodda 
1  T.  Demarest,  2  Hilt.  534. 


VI.  The  Order,  rro  Servigb  and  Effect — Affeal8. 


a.  Where  the  debtor  to  appear.— 

The  order  must  direct  tlie  debtor  to  appear 
in  the  county  to  which  the  execution  was 
issued.  Bingham  v.  Disbrow,  5  Trans.  App. 
198;  Rev'g,  but  not  on  this  point,  S.  C.  37 
Barb.  24 ;  14  Abb.  251 ;  Wilson  v.  Andrews, 
9  How.  39.  See  Hersenheim  v.  Hooper, 
1  Duer,  594;  S.  0.  11  N.  Y.  Leg.  Obs.  222. 
.See  note  II.  subd  j,  infra.  The  words,  **where 
the  debtor  resides,*'  means  where  he  resided 
at  the  time  of  issuing  the  execution.  See  same 
cases.  Where  the  debtor  resided  in  Rings 
county,  and  was  a  clerk  in  the  custom  house 
at  New  York,  it  was  held,  that  he  could  not 
be  compelled  to  appear  for  examination  in  the 
latter  city,  as  he  had  no  place  of  business 
there  within  the  meaning  of  the  statute.  Bel- 
knap V  Haabrouek.  13  Abb.  418  (n.)  But  Me- 
Ewan  V.  Burgess,  15  Abb.  473 ;  S.  C.  25  How. 
92,  liolds  that  when  the  execution  is  issued 
to  the  county  '<  where  he  (the  debtor)  has  a 
place  of  business,**  it  need   not  be  to  the 


county  where  his  principal  place  of  business 
is  located. 

An  order  which  omits  to  state  the  piaoe  ai 
whidi  the  debtor  is  to  appear  is  fittally  defec- 
tive. Kelty  T.  Terby,  31  How.  95.  After  the 
original  oraer  has  been  executed  and  the  pro- 
ceedings Reported  to  the  judge  who  made  the 
order,  such  judge  may  direct  the  debtor  to 
appear  before  him  at  a  place  in  another  county 
than  that  in  which  such  debtor  resides 
Crouse  v.  Wheeler,  33  How.  337. 

b.  Before  whom.— Before  the  anend* 
ment  of  §  300,  in  1857,  the  court  held,  that 
the  order  must  require  the  debtor  to  appear 
first  before  the  judge  granting  the  order.  See 
Hatch  V.  Weybuns,  8  How.  163.  But  the 
practice  now  is  to  appoint  a  rsfbree,  before 
whom  the  debtor  must  appear  and  answer, 
in  the  first  Instance.  Hulsaver  y.  WUss,  11 
How.  446.  See  §  300,  iKWt,  and  AOta  than- 
under. 
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c.  Irregnlarity. — Where  the  order  WM 
made  returnable  before  **  one  of  the  justice's 
of  the  court,"  instead  of  before  the  judge  who 
made  the  order,  it  is  an  irregularity  which 
the  defendant  will  waive  by  neglecting  to  ob- 
ject thereto  on  the  return  day,  and  by  failing 
to  appeal  from  an  order  denymg  his  motion  to 
quash  the  proceedings.  Ammidim  t.  Wolcott^ 
15  Abb.  314 ;  Dreiser  y.  Van  Pdt,  15  How. 
19 ;  S.  0.  6  Duer,  687 ;  Vihuri  v.  Frost,  3 
Abb.  119 ;  S.  0. 5  Duer,  672,  sub  nom.  Hobart 
f .  Frost    See  note         6ubd.     infra. 

d.  Returnable  on  Sunday. —  The 

debtor  is  not  bound  to  obey  an  order  in  these 
proceed ingJB  which  is  returnable  on  Sunday ; 
such  order  is  void.  ArcUc  Fire  Insurance  Co, 
f.  Hicksy  7  Abb.  204. 

e.  GteneraL  —  The  original  order  mar 
combine  the  relief  authorized  by  Sjections  292, 
294  and  296  of  the  Code,  if  the  proof  is  such 
as  to  warrant  it.  HuUavtr  t.  WHee,  11  How. 
446. 

/.  Personal  servioe  of  the  order.— 

The  personal  servioe  of  the  order  is  held  to 
be  sufficient.  People  ex  rel.  WiUi^ms  ▼.  Hul- 
hurt,  5  How.  446;  S.  0. 1  Code  R.  N.  S.  75; 
9  N.  Y.  Leg.  Obfl.  245.  The  service  may  be 
made  be  made  by  any  person.  Utiea.  Cihf 
Bank  .▼.  BueU,  9  Abb.  385,  391 ;  S.  C.  17 
How.  498. 

g.  Original  exhibited.  —  The  original 

order  should  be  exhibited  to  the  defondant  at 
the  time  of  the  aerriee,  but  if  he  does  not 
appear  and  take  the  objection,  he  Will  be 
deemed  lo  have  wahred  it.  BtUin^  v.  Carvery 
54  Barb.  40. 

h,  Senrloe  of  affldaYits.^The  affida- 
vits on  which  the  order  ir  granted  need  not  be 
served  with  the  order.  Utiea  City  Bank  ▼. 
BiKtf,  9  Abb.  385 ;  S.  C.  17  How.  498 ;  Far- 
fuahmrmm  w,  KimbaU,  18  id.  33;  S.  C.  9 
Abb.  385  (n.) ;  Ch^een  v.  BuUardy  8  How.  313. 
But  see  Arctic  Fire  Insurmnee  Co.  v.  ITtdts,  7 
Abb.  204. 

* 

t.  Substituted  eervlce.— Where  an  or- 
der  directing  the  debtor  to  appear  was  regu- 
larly served,  and  the  referee  being  absent, 
another  order  was  made  directing  him  to  ap- 
pear on  a  future  day,  the  Justice,  on  an  affida- 
vit of  the  plain tilT's  attorney,  made  an  order 
directing  Mbstituted  aerviee;  as  prescribed 
by  seetioB  4()9  of  the  Code,  the  court,  apon 
appeal,  hddj  thai  the  service  was  sutteient, 
and  tliat  it  might  have  been  made  without  the 
order  authorliii^  it.  Johnmm  v.  TmUht  17 
Abb.  315. 

y.  Proof  of  serrloe.— The  proof  of  sei^ 

Tioe  slioutd  be  verified  by  oalh.  The  sheriff's 
eertificate  is  not  sufficient.  Utiea  COy  Hanib 
V.  Bnelh  17  Hew.  498 ;  S.  C.  9  Abb.  385. 
But  It  is  kektt  that  an  appearanee  merely  to 
ask  an  a^oamment,  is  a  waiver  of  all  defeota 
in  the  proof  of  service.  lb. 

*.  Irregularity  of  service.— If  the 

service  is  irregntar,  the  defendant  must  appear 
Mid  take  the  objection,  when  he  may  have 
the  servioe  set  aside.    Xf  he  does  QOt  so  ap- 


pear, he  will  be  deemed  to  have  waived  the 
objection.  Billings  v.  Carver,  54  Barb.  40. 

L  Irregularity  of  order.— If «  debtor 

is  served  with  an  order  apparently  valid,  he 
is  bound  to  obey  such  order,  or  to  move  at 
once  for  a  correction ;  he  will  not  be  justified 
in  disregarding  an  order  because  it  is  erro- 
neous. Hilton  V.  Patterson,  18  Abb.  245; 
Arctic  Insurance  Co.  v.  Hicks,  7  Abb.  204. 

m.  Vacating  or  modifyizLg  the  order. 

If  for  any  cause  the  order  has  been  improvi- 
dently  granted,  the  judge  at  chambers,  on  the 
return  of  the  order,  may  vacate  it  on  the 
defendant's  motion.  Courtois  v.  Harrison,  1 
Hilt.  109 ;  S.  C.  3  Abb.  96,  sub  nom.  Curtois 
V.  Harrison;  12  How.  359.  See  Jesup  v. 
Jones,  32  idv  191.  The  proper  remedy  to  get 
rid  of  the  order  is  by  motion  to  the  court, 
and  such  motion  may  be  made  either  to  the 
judge  who  granted  the  order,  or  to  another. 
Bank  of  Genesee  v.  i^i>encer,  15  How.  14;  id. 
412;  Blake  r.  Locy,  6  id.  108 ;  S.  C.  1  Code 
R.  N.  S.  406 ;  Lindsay  v.  Shemum,  5  How. 
308;  S.  C.  1  Code  R.  N.  S.  25.  See,  also, 
Conway  y.Hitchins,  9  Barb.  378,  §  324,  post 

n.  Appeal  in  geueral.'^-On  the  decision 
of  the  application  to  set  aside  the  proceedings, 
either  partv  aggrieved  thereby  may  appeal  to 
the  general  term.  C^Neil  v.  Martin,  1  £.  D. 
Smith,  404 ;  Conway  v.  Hitcbins,  9  Barb.  378. 
Prior  to  the  amendment  of  section  344,  in 
1860,  an  appeal  would  not  lie  from  an  order 
of  a  county  judge  in  supplementary  proceed- 
ings in  an  action  originating  in  a  justice's  or 
county  court ;  now,  however,  it  is  otherwise. 
Crounse  v.  Whipple,  34  How.  333.  'An  ap- 

Seal  will  not  lie  to  the  general  term  from  the 
ecision  of  a  judge,  sustaining  certain  ques- 
tions put  to  the  debtor  on  his  examination. 
Carter  Y.  Clarke,  7  Rob.  490. 

0.  Where  appeal  heard.— An  appeal 

from  an  order  in  supplemental^  proceedings 
can  be  heard  only  in  the  district  where  the 
venue  in  the  action  is  laid.  Gould  v.  Torrance, 
19  How.  560;  Mallory  v.  GuUck,  15  Abb. 
307  (n.) 

p.  What  may  be  heard  on  appeal. 

On  an  appeal  from  an  order  appointing  a  re- 
ceiver in  supplementary  proceeduigs,  objec- 
tions to  the  preliminary  affidavits  will  not  be 
heard  if  there  is  nothing  to  show  that  the 
objections  were  taken  below.  Union  Bank  of 
Troy  V.  Smrgeant,  35  How.  87;  S.  C.  53 
Barb.  422. 

Where  the  appeal  is  from  an  order  requirmg 
the  debtor  to  pay  the  judgment,  etc.,  the 
whole  merits  of  the  case  are  open  for  review.. 
Grouse  v.  Wheeler,  33  How.  337. 

On  a  motion  to  set  aside  the  proceedings  or 
on  an  appeal  fix>m  an  order  made  therein,  the 
merits  of  the  action  in  which  the  judgment 
was  recovered,  cannot  be  reviewed.  O^Neil  r. 
MarUn,  1  E.  D.  Smith,  404 ;  Courtois  v.  Har- 
risan,  1  Hilt.  109;  S.  C.  3  Abb.  96,  sub  nom. 
Curtots  V.  Harrison ;  12  How.  359;  Saunders 
V.  Halt,  2  Abb.  418.  ^ 

Nor  will  the  question  as  to  the  regularity 
of  the  execution  be  entertained.  Union  Bank 
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€f  Trov  ▼.  Sbw^Mfi^  5S  Barb.  422;  S.  C.  35 
How.  87.  The  remedy  is  by  motion  to  set 
aside  the  execution.  See  San^fcn'd  v.  ^Stii- 
dair,  8  Paige,  373. 

«.  New  order  on  reversal— Whether, 

on  reversing  an  order  which  sets  aside  the 
proceedings,  the  general  term  can  make  a  new 
order  requiring  the  debtor  to  appear  for  ex- 
amination, or  direct  one  of  the  judges  to  make 
such  order,  is  doubtful.  Hawes  v.  JSarr,  7 
Rob.  452.  See  Cowdrey  v.  Carpenter,  2  Rob. 
601 ;  S.  C.  17  Abb.  107. 

r.  Stay  of  nrooeedings.— Where  an 

appeal  is  taken  from  a  judgment  and  security 
is  given,  it  operates  as  a  stay  of  all  supple- 
mentary proo^ings  on  such  judgment;  out 
such  staT  does  not  authorise  tlie  judge,  befors 
whom  the  proceedings  ars  pending  to  dis- 
miss them,  and  if  he  does,  such  dismissal  will 
be  reversed  on  appeal.  Cowdrey  v.  Carpenter, 
2  Rob.  601 ;  8.  C.  17  Abb.  107. 

«.  The  order  as  a  lien.— -The  order  in- 
stituting supplementary  prooeedingi  does  not^ 

YIT.   PROOEBDIN06  BeFDRE 

a.  Beferee  abeent.— If,  upon  the  return 
of  the  order,  the  referee  is  absent,  the  judge 
who  made  the  original  order  may  appoint  an- 
other referee,  or  another  hearing  before  the 
same  referee.  Alien  t.  Starring,  26  How.  57. 
In  such  a  case,  the  debtor  should  wait  a  rea- 
sonable time  for  the  arrival  of  the  referee. 
BeynoldB  ▼.  McElhone,  20  How.  454;  S.  G. 
26  id.  57  (n.) 

b.  Failure  to  acUoum.— -All  jurisdic- 
tion will  be  lost  by  a  failure  to  adjourn  the 
Proceedings  from  day  to  day.  Carter  v.  Clarke, 
Rob.  490 ;  Howes  v.  Barr,  id.  452 ;  Ammi- 
don  V.  Woloott,  15  Abb.  314 ;  Sqmre  v.  Youna, 
1  Bosw.  690.  Jurisdiction  thus  lost  can  only 
be  regained  by  a  new  order.  Carter  t.  Clarke, 
supra.  But  Robertson,  J.,  says,  in  Hawes 
V.  Barr,  supra,  '*  Unless  the  debtor  appears 
without  objection,  jurisdiction  is  lost  oy  a 
failure  to  adjourn,*'  etc. ;  citing  Ammidon  v. 
Wolcott,  supra. 

e.  Po8tpoxiement« — A  postponement  for 
any  reason  whatever,  should  be  made  by  the 
referee,  and  not  by  the  judge  who  made  the 
order.  Afoson  v.  Lee,  23  How.  466.  See 
Allen  v.  Starring,  26  id.  57 ;  Squire  v.  Young, 
1  Bosw.  690. 

d.  Before  county  judge,  —  Supple- 

nr.entary  proceedings  before  a  county  judge 
cannot  be  adjourned  by  him,  except  by  con- 
sent of  parties.  People  ex  rd.  Williams  v. 
Hulbert,  9  N.  Y.  Leg.  Obs.  245;  S.  C.  1  Code 
B.  N.  S.  75 ;  5  How.  446,  sub  nom.  People  ex 
rel.  Williams  v.  Hulburt. 

e.  Oblect  of  exaTnination.— The  pro- 
visions of  the  Code  in  respect  to  these  procoed- 

ings  were  intended  to  give  the*creditor  authority 
for  a  full  and  searching  examination  of  the 
debtor  concerning  the  amount  and  condition 
of  his  property,  as  well  as  concerning  any  dis- 
position which  he  has  made,  or  attempted  to 
make,  of  the  same.  Forbes  v.   WiUard,  37  ^ 


upon  aervioe  thereof,  epeat«  anj  lion  as  a^ainBt 
other  creditors  who  discover  and  levy  upoQ 
property  of  the  debtor.  Becker  v.  Torranos, 
31  N.  T.  (4  Tiff.),  631 ;  explaining  Porter  t. 
Williams,  9  N.  Y.  (5  Seld.),  142;  S.  C.  12 
How.  107,  sub  nom.  Porter  v.  Clark;  Aff'g 
S.  C.  5  id.  441;  9  K.  Y.  Leg.  OU.  307;  I 
Code  R.  N.  S.  144.  See,  also.  Conger  t. 
Sands,  19  liow.  8.  These  prooeedingi  i?  not 
create  a  lien  as  against  a  creditor  who  ^btuns 
a  judgment  apolying  certain  equitable  assets 
of  the  debtor,  by  way  of  pledge,  to  the  pay- 
ment of  the  claim  of  such  creditor.  Voorhees  v. 
Seymour,  26  Bwh.  569.  The  lien  required  in 
a  creditor's  suit  does  not  relate  hack  to  sup- 
plementary proeeedings  which  hare  htet, 
abandoned.  Sdmonskm  v.  McLoud,  16  N.  Y. 
(2  Smith),  543;  S.  C.  19  Barb.  356. 

t.  Future  earnings. — ^The  order  does 
not  create  a  lien  upon  future  earnings,  nor 
will  an  order  be  made  applying  such  moneys. 
Woodman  v.  Goodenaugh,  18  Abb.  265.  See 
Potier  V.  Low,  16  How.  549. 

Referee — Abjournm  entb. 

How.  198;  S.  G.  54  Barb.  529.  See  i>JBoy  ▼. 
Halsey,  1  Code  R.  N.  S.  275;  S.  C.  I  Duer» 
589 ;  .11  N.  Y.  Leg.  Obs.  252. 

/.  InterrogatoirieB  ia  geiMral.^Qiies- 

tions  may  be  asked  without  any  resiriction, 
as  to  what  disposition  has  been  imide  of  the 
property  of  the  d^ilor;  also,  tt  seoM,  as  to  the 
source  from  which,  aiid  the  meana  by  which, 
he  may  have  acquired  hia  prMierty.  Forbes  T« 
WiUard,  37  How.  19l3;  LC.U  Barb.  520. 

Every  question  tending  to  throw  Kght  en 
the  matter  of  property  beund  by  the  exeontion, 
is  pertinent.  Le  Bay  v.  HeUsey,  1  Code  R.  N. 
S.  275;  S.  C.  1  Duer  589;  11  N.Y.Leg.Obs* 
252.  The  extent  of  the  inquiry  ia,  in  a  great 
measure,  left  to  the  good  aeoae  of  tlM  oik»r 
who  conducts  iu  lb. 

A  general  statement  hy  the  defaior  thai  he^ 
has  no  property,  is  not  suiBcient;  he  must 
answer  m  detail,  id.  Br^wn  ▼.  Morgan,  3 
£dw.  Ch.  278.  But  questions  will  not  be  al- 
lowed which  do  not  tend  to  show  that  the 
debtor  is  possessed  of,  or  entitled  to,  property 
which  may  be  applied  on  the  judgment.  Hunf 
V.  Enoch,  6  Abb.  212. 

^.  Dire<^an8war.^In  a  proper  ease,  the 
debtor  Will  be  allowed  to  explain  hia  position, 
and  will  not  be  required  to  answer  yes  or  no. 
]^  Boy  Y.Halsey,BulbA,e,  supra*  An4  where 
a  witness  was  asked  to  specify  the  inoum* 
brances  on  his  property,  some  six  months 
previous  to  the  examintation,  and  be  replied 
in  substance  that  he  could  not  do  so,  it  was 
held,  that  the  answer  was  not  necessarily 
evasive.  Wicker  v.  Dresser^  14  How.  465. 

h.  Inquiring  name  of  puzohaaBr*^ 
If  it  appears  from  the  examination  that  pi^op- 
erty  has  been  sold  for  lesa  than  its  value,  the 
name  of  the  purchaser  may  he  asked ;  but  if 
it  has  been  sold  for  full  value,  an  inquiry  as 
to  his  name  is  not  pertinent.  WiUiatns  i* 
Carroll,  2  Hilt.  438. 
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t.  ]Bxaminatio&  of  witnesses.— The 

creditor  need  not  exmmine  the  debtor  unless 
he  ohoses  to  do  so ;  the  whole  examinoHon 
wmy  be  made  by  means  of  witnesses.  Graves 
V.  LahBy  12  How.  33. 

Where  it  is  shown  that  the  debtor  has 
tranisferred  his  property  to  a  witness,  the  Ut- 
ter is  bound  to  answer  all  qnestions  touching 
the  transfer,  and  its  oonsideration.  The  ex- 
amination is  goyemed  by  section  292,  and 
is  not  regulated  by  section  299  of  the  Code. 
LaOirap  v.  Clapp,  40  N.  Y.  (1  Hand),  328. 
In  general,  the  witness  is  bound  to  answer  all 
questions  pertinent  to  the  subject  of  the  ex- 
amiiution,  and  is  not  to  be  excused  from  an- 
swering because  he  sets  up  a  claim  to  the 
property.  Sanefford  ▼.  Carr,  2  Abb.  462.  The 
rules  are  the  same  as  for  the  examination  of 
the  debtor,  id.  See  Le  Boy  y.  HeUsey,  1 
Code  R.  N.  S.  276 ;  S.  C.  1  Duer,  689  ;  11  N. 
T.  Ug,  Obs.  252. 

•J.  Wife  as  witness.— The  wife  of  the 
debtor  may  be  examined  oonoeming  the  prop- 
erty of  her  husband.  Lockwood  ▼.  Worstell, 
15  Abb.  430  (n.);  Uws  of  1867,  oh.  887. 
But,  contra,  Andrews  ▼.  NelsoHy  7  Abb.  3 
(n.);  Coptms  ▼.  Kaufman,  8  Paige,  583. 

k.  Cross-examination  of  debtor.— 

The  debtor  is  entitled  to  be  examined  in  his 
own  behalf  in  the  same  manner  as  a  witness. 
Le  Boy  v.  Halsey,  1  Code  R.  N.  S.  275 ;  S. 
C.  1  Duer,  589;  11  N.  Y.  Leg.  Obs.  252. 
But  see  Coming  v.  TookeTy  5  How  16,  which 
holds  that  the  party  examined  is  not  entitled 
to  a  cross-examination,  but  may  have  the  ad- 
vice of  counsel  in  framing  his  answers. 

Z.    Commission.  —  The    judge,  before 


whom  proceedings  supplementary  to  execu- 
tion are  pending,  cannot  issue  a  commission 
for  the  examination  of  witnesses  residing  out 
of  the  State.  Graham  y.  Colhum,  14  How. 
62 ;  S.  C.  6  Duer,  678. 

9te-  Connsel. — A  person  not  a  party  to 
the  proceeding  should  not  be  allowed  to  ap- 
pear by  counsel.  Coming  y.  Took^',  5  How. 
16.  See,  supra,  subd.  k;  Sanford  y.  Cart, 
2  Abb.  462. 

n.  Correction  of  evidence.— It  is  in 

the  discretion  of  the  referee  to  allow  correc- 
tions or  explanations  to  ber  made  by  a  party 
to  tbet»e  proceedings,  after  the  examination 
has  been  concluded  and  signed.  If  he  allows 
SQch  correction,  it  should  be  made  by  a  sup- 
plemental statement,  leaving  the  original  un- 
changed. Coming  y.  Tooker,  5  How.  16. 

0.  Insolvent's  discharga.— When,  in 
these  proceedings,  an  insolvent's  discharge  is 
set  up,  it  operates  as  a  bar,  and  further  pro- 
ceedings should  be  suspended  until  the  valid- 
ity of  such  discharge  is  determined.  Coursen 
y.  Dearborn,  7  Rob.  143. 

jp.  Exaxnination  completed.  —  After 

an  examination  has  been  once  completed,  the 
creditor  cannot  institute  a  new  examination, 
except  under  a  new  order,  based  upon  a  new 
state  of  fiicts.    See  note  V,  subd.  e,  supra, 

9.  Criminating  answers.  —  As  to 

which,  and  the  rules  which  govern  where 
such  will  be  the  effect  of  answers,  see  Forbes 
y.  WiOard,  54  Barb.  520 ;  S.  C.  37  How.  193. 

r.  Appeal. — ^An  appeal  does  not  lie  to 
the  general  term  from  a  decision  of  a  judge 
oyerruling  questions  put  to  a  debtor  under  ex- 
amination. Carter  y.  Clarke^  7  Rob.  490. 


Vm.   DlSOONTimjANCB. 


a.  Proceedings,  how  terminated.— 

These  proceedings  may  be  terminated  by 
consent  of  parties.  Carter  y.  Clarke,  7  Rob. 
490.  Or  by  a  yolnntaiy  abandonment  by  the 
creditor,  and  an  intentional  failure  to-  appear 
on  an  adjourned  day,  will  be  deemed  an 
abandonment.  Squire  y.  Young,  I  Bosw.  690. 

b.  In  case  of  apx)eal. — An  appeal  from 

a  judgment  does  not  effect  a  stay  of  proceed- 
ings to  enforce  such  judgment,  unless  the 
proper  security  is  given ;  and  the  creditor,  by 
giving  notice  of  ai^ument  of  such  appeal, 
does  not  affect  his  right  to  insist  that  such  is 
the  rule.  Amoux  v.  Romans,  32  How.  382; 
Cowdrey  v.  Carpenter,  17  Abb.  107 ;  8.  0.  2 
Rob.  601. 


c.  Bankrupt. — ^As  to  the  stay  of  pro 
ceedings  to  which  one  is  entitled  who  has  ob- 
tained his  discharge  as  a  bankrupt,  see  note  I, 
subd./,  ttt/ra,    ^  note  VII,  subd.  o,  «ifp''«» 

d.  After  twenty  years.  — If  supple- 
mentary proceedings  are  commenced  before 
twenty  years  have  run  upon  a  judgment,  the 
lapse  of  twenty  years  will  not  operate  to 
abate  them.  DriggsY.  Williams,  15  Abb.  477. 
Van  Tassel  v.  Van  Tassel,  31  Barb.  439. 

e.  Removal  of  officer— If  the  county 
judge,  before  whom  these  proceedings  are  in- 
stituted, should  vacate  his  office  by  the  expira- 
tion of  his  term,  Cbey  may  be  continued 
before  his  succes.sor.  Holstein  v.  Bice,  24 
How.  135;  S.  C.  15  Abb.  307. 


k  /2i)3.  [2^S.]  (Am'd  1849.)  Any  debtor  may  pay  execution  against  his 
creditor. 

After  the  issuing  of  execution  against  property,  any  person  indebted 
to  the  judgment  debtor  may  pay  to  the  sheriff  the  amount  of  his  debt,  or 
so  much  thereof  as  shall  he  necessary  to  satisfy  the  execution,  and  the  sher- 
iff '«  reoeif  1  shall  be  a  sufficient  discharge  for  the  amount  so  paid. 
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a.  The  payment, — ^Tbere  is  no  compul- 
sory provision  in  this  section,  and,  coiise- 
quentlj,  a  party  paying  his  debt  to  the  sheriff, 
does  so  at  his  own  risk  as  to  an  action  by  the 
creditor.  Calkins  ▼.  Packer,  21  Barb.  275, 
^3.  And  a  voluntary  payment,  such  as  this 
section  provides  for,  br  a  judgment  debtor,  of 
an  execution  against  him  to  the  sheriff,  to  be 
applied  on  other  judgments  against  his  cred- 
itor, will  not  prejudice  prior  bona  fide  a^ 
signees  of  the  judgment.  Richardson  r,  Ains- 
worth,  20  How.  521 ;  Lyman  v.  Carhcright, 
3  £.  D.  Smith,  117;  Bobinson  v.  Weeks,  6 
How.  161;  S.  G.  1  Code  R.  N.  S.  311. 

h.  Assignment.~tf,  after  the  judgment 
is  rendered,  the  juc^ment  creditor  makes  an 
assignment  of  his  judgment,  in  good  faith,  he 
has  no  further  claim  against  the  judgment 
debtor  as  such ;  and  a  payment  of  the  amount 
of  the  execution  in  the  hands  of  the  sheriff, 
in  satisfaction  of  judgments  against  the  origi- 
nal judgment  creditor,  is  no  bar  to  an  execu- 
tion issued  by  the  assignee  of  the  judgment, 
and  such  an  execution  will  not  be  set  aside. 
Bichafdson  ▼.  Ainsworthy  20  How.  521; 
Countryman  t.  Boyer,  3  id.  386;  S.  C.  2 
Code  R.  4.  Notice  of  such  assignment  is  not 
necessary.  lb. 

c.  Tort. — If  the  action  be  one  founded  on 
tort,  and  the  defendant,  after  verdict,  but  be- 
fore judgment,  pays  the  amount  of  such  verdict 
to  the  sheriff  on  an  execution  in  his  hands 
Against  the  plaintiff,  and,  afterward,  judgment 
is  perfected  and  assigned  to  the  plaintiff's  at- 
torneys, an  execution  issued  by  the  assienees 
will  be  effectual  against  the  judgment  ddl>tor, 
and  the  previous  payment  will  be  no  defense. 
Davenport  t.  Ludlow,  3  Code  R.  66.  The 
indebtedness,  in  such  an  action,  does  not  arise 
until  judgment  is  consummated,  id.  Mallory 
V.  Norton,  21  Barb.  424'.  But  after  the  re- 
covery of  the  judgment  in  an  action  for  tort, 
any  person  indebted  to  the  judgment  debtor 
jnay  pay  the  amount  to  the  sheriff,  id.  Still, 
however,  running  the  risk  of  an  assignment. 
Bobinson  v.  Weeks,  6  Uow.  161 ;  S.  C.  1 
Code  R.  N.  S.  311. 

d.  Payment  bv  sheriff.— When  an 

execution  in  favor  of  a  party  is  paid  into  the 
hands  of  the  sheriff,  he  has  no  right  to  apply 
Such  amount  in  payment  of  a  judgment  and 
execution,  also  in  his  hands,  against  such 
party;  and  such  application  of  funds  would 


be  of  no  avail  against  the  previons  assignees 
of  the  judgment.  Baker  v,  Kenworthy,  41  Nv 
Y.  (2  Hand),  215.  Without  regard  t»  the 
matter  of  assignment,  the  shei^  who  has 
Collected  money  on  an  execution  is  not  to  be 
regarded  a'" debtor  **  in  the  sense  of  the  term 
here  used,  and  cannot  pay  the  amount  he  thus 
holds  for  an  incQvidual  on  an  execution  levied 
under  a  judgment  against  him ;  the  permissive 
nature  of  this  section  does  not  comprehend  the 
case  of  the  sheriff,  lb. 

«.  Defense. — ^As  the  payment  permitted 
by  this  section  is  not  a  payment  to  the  creditor 
himself,  nor  a  pajrment  by  his  direction  or 
consent^  bat  only  a  psTment  to  hb  use  or  in 
bis  stead,  it  can  only  be  made  available  against 
the  creditor  as  a  defense  in  an  action,  on  the 
debt  in  the  way  of  counterclaim,  as  money 
paid  to  his  use.  Calkins  v.  Packer,  21  Barb. 
275;  Handly  v.  Greene,  15  id.  601.  The 
payment  should  be  set  up  specifically  in  the 
answer.  Calkins  v.  Packer,  supra.  And  the 
party  interposing  the  defense  of  payment  under 
this  section  must  not  only  produce  the  sheriff's 
receipt,  but  ho  must  prove  the  jadgmctnt  by 
the  production  of  the  record,  or  a  certified 
copy  thereof.  Handly  v.  Greene,  15  Barb.  601. 
A  certified  copy  of  a  transcript  of  a  judgment 
filed  in  a  county  different  from  that  where  the 
judgment  is  docketed,  will  not  be  sufficient, 
lb. 

/.  Involuntaiy  payment— Where  the 

payment  is  made  under  orders  pursuant  to 
^  294,  the  proceedings  resulting  in  such  pay- 
ment havmg  been  instituted  and  carried 
through,  after  a  summons  is  issued  in  an 
action  for  the  debt,  the  defense  of  such  pay- 
ment can  only  be  pleaded  on  special  application 
to  the  court*  Waidheim  v.  Bender,  36  How. 
181. 

g,  Voluntaxy  pwiyment.— That  an  order 
was  issued  and  served  on  a  judgment  debtor 
under  §  294,  but  by  consent  of  the  parties  was 
withdrawn,  is  no  excuse  for  such  debtor 
voluntarily  paying  the  judgment  to  the  sheriff, 
to  be  applied  op  another  judgment  against  his 
creditor;  the  payment  under  such  drcum-^ 
stances  is  a  payment  under  §  293,  and  is  no 
bar  to  an  execution  issued  by  the  assignees 
of  the  judgment  where  the  assignment  was 
given  previous  to  the  payment.  Bichardson  v. 
Ainsworih,  20  How.  5^1.  See  next  section, 
notes. 


^  i^94r.  [249.]  (Am'd  1849, 1863.)  Examination  of  debtors  of  judgment 
debtor,  or  of- those  Jiaving  property  belonging  to  him. 

After  the  issuing  or  return  of  an  execution  against  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same  judgment, 
and  upon  an  affidavit  that  any  person  or  corporation  has  property  of  such 
judgment  debtor,  or  is  indebted  to  him  in  an  amount  exceeding  ten  dollars, 
the  judge  may,  by  an  order,  require  such  person  or  corporation  or.  any 
officer  or  member  thereof,  to  appear  at  a  specified  time  and  place,  and 
answer  concerning  the  same.     The  judge  may  also,  in  his  discretion,  require 
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notice  of  such  proceeding  to  be  given  to  any  party  to  the  action,  in  such 
manner  as  may  seem  to  him  proper. 

The  proceedings  mentioned  in  this  section,  and  in  section  292,  may  be 
taken  upon  the  return  of  an  execution  unsatisfied,  issued  upon  a  judgment 
recovered  in  an  action  against  joint  debtors,  in  which  some  of  the  defend- 
ants have  not  been  served  with  the  summons  by  which  said  action  was  com<! 
meuced,  so  for  as  relates  to  the  joint  property  of  such  debtors ;  and  all 
actions  by  creditors,  to  obtain  satisfaction  of  judgments  out  of  the  projierty 
of  joint  debtors,  are  maintainable  in  the  like  manner  and  to  the  like  effect. 
These  provisions  shall  apply  to  all  proceedings  and  actions  now  pending, 
and  not  actually  terminated  by  any  final  judgment  or  decree. 


a.  This  section  independent  of 

§  S92. — It  has  been  a  subject  of  yarious  and 
contradictory  aduidication,  whether  the  pro- 
ceedings provided  in  this  section  could  be  in- 
stituted independently  of  the  proceedings  men- 
tioned in  section  294,  and  whether  the  one 
was  not  auxiliary  to  the  dther;  but  while 
all  cases  agree  that  they  may  co-operate  and 
assist  each  other,  the  court  of  appeals  have 
decided  that  the  proceedings  allowed  for  the 
benefit  of  the  judgment  creditor,  by  this  sec- 
tion, may  be  also  instituted  alone  and  inde- 
pendent of  §  292.  Gibson  v.  Haggcrty,  37  N. 
y.  (10  Tiff.),  555;  S.  C.  5  Trans.  App.  143, 
sub  nora.  Gibson  v.  Uaggarty ;  Aff^g  S.  C. 
15  Abb.  406;  S.  0.  23  How.  260.  And 
see,  in  accordance  with  this  doctrine,*  also, 
De  Gomeau  v.  People,  7  Rob.  49B  ;  Holmes  r. 
Jordan,  15  Abb.  410  (n.);  Parker  v.  Hunt, 
id.;  Seeley  ▼.  Garrison,  10  id.  460,  463; 
Foster  T.  Prince,  8  id.  407;  S.  C.  18  How. 
258.  The  following  cases  have  held  that  the 
proceedings  authorized  by  the  two  sections 
cannot  be  had  indepondently  of  each  odier. 
Lord  V.  Ford,  15  Abb.  409  (n.) ;  Sherwood 
r,  Buffalo  and  New  York  City  Railroad  Co. 
12  How.  136;  Hinds  v.  Canandaigua  and 
Niagara  Falls  BaUroad  Co.  10  id.  487,  489. 

b.  Notice. — It  is  discretionary  with  the 

d'udge  whether  notice  of  the  proceedings  shall 
e  given  to  the  judgment  debtor  or  not.  Gib- 
son  v.  Haggerty,  37  N.  Y.  (10  Tiff.),  555; 
S.  G.  5  Trans.  App.  143,  sub  nom.  Gibson 
▼.  Haggarty;  Aff^g  S.  C.  23  How.  260; 
15  Abb.  406 ;  De  Cotneau  v.  People,  7  Rob. 
498 ;  Lynch  v.  Johnson,  46  Barb.  56  ;  Ward 
▼.  Beebe,  17  Abb.  1 ;  S.  C.  15  id.  373 ;  Seeley 
T.  Garrison,  10  id.  460 ;  Foster  v.  Prince,  8 
id.  407 ;  S.  C.  18  How.  25B ;  Sherwood  v. 
Buffaio  ahd  New  York  City  BaUroad  Co.  12 
How.  138.  And  the  proccodinss  may  be  in- 
stituted, conducted  and  completed  without 
the  knowledge  of  the  judgment  debtor,  id. 
And  the  judgment  debtor  not  being  summoned 
or  informed  of  the  proceedings  by  notice,  is 
no  party  to  them,  and  is  not  even  entitled  to 
appear  therein  by  counsel  of  his  own  motion. 
JDe  Cotneau  v.  Feople,  7  Rob.  498 ;  Coming 
▼.  Tooker,  5  How.  16. 

c.  Sxeoution. — To  warrant  the  examina- 
tion of  a  person  understood  to  have  property 


belongin|;  to  the  judgment  debtor  in  his  posr 
session,  it  is  not  necessary  that  the  execution 
should  issue  to  the  county  where  the  debtor 
resides  (as  would  be  the  case  if  the  judgment 
debtor  himself  were  to  be  examined);  it  is 
only  requisite  to  issue  the  execution  to  the 
county  where  the  property  is  most  likely  to 
be  found,  and  where  the  person  resides  who  is 
alleged  to  have  it  in  possession.  People  ▼. 
Norton,  4  Sandf.  640.  And  where  the  execa- 
tion  was  issued  to  the  county  of  Queens, 
where  the  jud^ent  debtor  resided,  but  was 
returned  imsatisfied,  an  order  was  issued  by 
a  judge  of  New  York  county  and  city,  com- 
polling  a  debtor  to  the  judgment  debtor  re- 
siding in  New  York,  to  appear  and  be  exam- 
ined m  reference  to  property  of  the  judgment 
debtor  in  his  custody,  or  debts  owing  by  him, 
and  directing  him  to  apply  such  property,  or 
make  payment  of  such  debts,  upon  Uie  judg- 
ment. Foster  v.  Prince,  8  Abb.  407  ;  S.  C.  18 
How.  258.  Nor  is  it  necessary  that  the  exe- 
cution should  be  returned  before  making  the 
order  for  the  examination  under  this  section. 
Gibsm  V.  Haggerty,  37  N.  Y.  (10  Tiff),  555, 
558;  S.  G.  5  Trans.  App.  143,  sub  nom.  (jrib- 
son  V.  Haggarty ;  Seeley  v.  Garrison,  10  Abb. 
460;  People  v.  Norton,  supra. 

d.  Jurisdictional. — It  is  regarded  so  in- 
dispensable that  jurisdiction  be  acquired  in  a 
proper  way,  that  a  voluntary  appearance  of  the 
party  sought  to  be  examined,  and  his  equally 
voluntary  submission  to  the  examination,  does 
not  confer  such  jurisdistion.  De  Cotneau  v 
People,  7  Rob.  498,  501 ;  SaekeU  v.  Newton, 
10  How.  561 .  But  having  been  once  acquired, 
such  jurisdiction  continues  until  the  tennina- 
tion  of  the  proceedings.  De  Comeau  v.  People, 
7  Rob  498,  501 ;  Webber  v.  Hobbie,  13  How. 
382.  The  powers  Conferred  by  this  section 
are  exercised  by  the  judges  not  as  a  court,  but 
as  judicial  officers.  lb. 

e.  Who  may  be  examined.  —  The 

judgment  creditor  may  examine  any  person  in 
regard  to  the  transfer  and  disposition  of  prop- 
erty under  proceedings  supplementary  to  exe* 
cution.  Clapp  v.  LcUhrop,  23  How.  423; 
S.  G.  Aff'd  in  40  N.  Y.  (1  Hand),  328,  sub 
nom.  Lathrop  v.  Clapp.  And  this  is  the  rule 
whether  the  judgment  be  against  a  corpora* 
tion  or  an  individual.     Any  person  holding 
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property  belonging  to  the  defendwit  (judg- 
ment debtor)  uiay  be  examined  with  refer- 
ence to  it.  Gibson  v.  Boiggeriy,  37  N.  Y.  (10 
Tiff.)>  &&^;  opinion  of  Bacon,  J.  559;  S.  G. 

5  Tranfi.  App.  I43»  sub  Dom.  Gibgim  ▼.  Hajf- 
ffarty;  McBride  v.  Farmers*  Branch  Bank,  7 
Abb.  347;  S.  C.  28  Barb.  476,  sub  nom.  ilfc- 
Bride  v.  Fuurmers'  Btmk  of  Salem  ;  Lowber  v. 
Mayor,  etc.  of  New  York,  7  Abb.  248 ;  S..C. 

6  id.  268 ;  Ckmrtoie  v.  Harrison,  3  id.  % ;  S. 
C.  12  How.  359;  1  Hilt.  110.  But  see,  mp- 
parently  to  the  contmry,  Sheneood  v.  Buffako 
and  New  York  CityEaUroad  Co.  12  How.  136. 
'  Any  person  baring  funds  of  a  municipal 
corporation,  as,  for.  inetance,  a  debtor,  or  even 
an  officer  of  the  municipality,  may  be  exam- 
ined by  a  judgment  and  execution  creditor  of 
Bttoh  corporation.  Lowber  v.  Mayor,  etc,  of 
New  York,  eupra.  And  funds  in  the  kiands  of 
a  trust  company  or  bank  here,  may  be  in- 
quired into  and  reached  by  an  onler  in  sup- 
plementary proceedings  after  judgment  against 
a  foreign  corporation  owing  such  funds.  Me- 
Bride  t.  Fartnert^  Branch  Bank,  7  Abb.  347 ; 
8.  G.  28  Barb.  476,  sub  nom.  McBride  ▼.  Far- 
mers^ Bank  of  Salem.  And  so  the  president 
of  a  joint-stock  association  may  be  examined 
with  reference  to  the  property  of  the  associa- 
tion in  his  hands  after  judgment  in  an  action 
against  Mich  association  in  the  name  of  such 
president.  Curtois  y.  Harrison,  3  Abb.  96; 
8.  G.  12  How.  359,  sub  nom.  Courtois  v.  Har- 
rison, 1  Hilt.  110.  Or  if  he  is  indebted  to 
the  association  in  the  sum  of  more  than  910. 
lb. 

/.  Clerk  or  chamberlaiZL— In  Anony- 
mous, 1  Gode  R.  N.  S.  211,  it  is  said  that  a 
clerk  or  eharoberlam  is  an  officer  of  the  court, 
and  not  a  "  person*'  or  "  corporation,"  subject 
to  examination  under  this  section  in  regard  to 
funds  in  his  hands.  So  held,  where,  in  an 
jtction  of  foreclosure,  there  were  surplus 
moneys  in  the  hands  of  the  clerk  or  chamber- 
lain, which  were  sought  to  be  obtained  under 
a  judgment  againnt  one  of  the  parties  entitled 
to  such  surplus.  lb. 

g.  Affidavit. — For  form  of  affidavit  and 
onler  instituting  supplementary  proceedings 
under  this  section,  Seeley  v.  Garrison,  10 
Abb.  460,  461,  is  recommended.  Where  the 
affidavit,  after  reciting  the  judgment  and  the 
issuing  of  the  execution  thereon,  stated  that 
a  person  '*  has  property  of  the  judgment  debt- 
or, and  is  indebted  to  him  in  amount  exceed- 
ing ten  dollars,''  the  order  was  granted  there- 
on, id.  But  where  the  language  of  the 
closing  part  of  the  affidavit  was,  "  has  prop- 
erty of  the  judgment  debtor,  or  is  indebted  to 
him,"  held  insufficient.  Lee  v.  Heirberger,  1 
Gode  R.  38.  The  language  must  be  positive, 
either  that  the  person  **  has  property  of  the 
■  judgment  debtor,"  or  "  that  he  is  indebted  to 
him,"  or  that  he  "  has  proi)erty  and  is  indebt- 
ed to  him."  Edmonds,  J.,  in  id.  Where  the 
affidavit  stated  only  that  the  person  "has 
propert}'  of  the  judgment  debtor,"  and  an 
objection  was  raised  that  it  ought  to  have 
stated  that  the  value  of  such  property  exceed- 


ed 910,  hM,  that  the  limitation  only  applied 
to  the  indebtedness,  and  not  to  Che  yalue  of 
the  property.  Brett  v.  Browne,  1  Abb.  N  8. 
155.  And  the  affidavit  need  not  state  the 
value  of  tiieprapeity.  id.  /f  mmm,  tbemfore, 
that  an  examination  may  be  had  where  the 
value  of  the  property  is  less  than  910.  lb. 

h.  Effect  of  an  order  to  stay  pro- 

oeedingB. — ^Altbough  the  judgment  erMitor 
has  been  prohibited  from  tidcing  further  pro- 
ceedings under  the  execution,  this  does  not 
prevent  him  from  instituting  proceedings  to 
examine  a  debtor  of  the  judgment  debtor  in 
accordance  with  the  provisions  of  this  section. 
Lowber  v.  Mayor,  etc,  of  New  York,  5  Abb. 
268 ;  S.  G.  7  id.  248. 

».  Nature  aod  extent  c€  the  in- 

QUiZy.  —  In  regard  to  the  extent  of  the  ex- 
amination in  proceedings  supplementary  to 
execution,  where  the  indebtedness  is  disputed 
or  the  title  to  the  property  is  claimed  to  be 
in  the  person  so  examined,  there  has  been 
some  diversity  of  abjudication.  The  cases 
which  hold  that  where  the  indebtedness  is 
disputed,  the  judge  has  no  right  to  go  on  and 
examine  witnesses  and  settle  the  question  of 
indebtedness,  are  these:  Catlin  v.  Doughty, 
12  How.  457 ;  Sherwood  v.  Buffalo  and  Nck 
York  City  BaUroad  Co.  id.  139;  People  ex 
rel,  Williams  v.  Hulbert,  1  Gode  R.  N.  S.  75; 
S.  G.  5  How.  446.  And  the  examination 
must  stop  and  the  party  be  remanded  to  an 
action  by  a  receiver,  id.  In  Tompkins  County 
Bank  v.  Trapp,  21  How.  17,  it  was  hdd,  that 
a  denial  on  oath,  by  the  party  examined,  that 
he  was  indebted  to  the  judgment  debtor,  and 
held  property  belonging  to  him,  determined 
the  examination.  And  as  to  the  question  of 
title.  Town  v.  Safeguard  Insurance  Co.  of 
New  York,  4  Bosw.  683,  and  Van  Wyck  v. 
Bradly,  3  Gode  R.  157,  hold  that  when  the 
title  is  disputed,  the  party  cannot  be  examined 
as .  to  how  he  acquired  the  property,  and  the 
nature  of  his  claim.  But  in  the  case  of 
Clapp  V.  Lathrop,  23  How.  424,  affirmed  and 
approved,  as  to  this  point,  in  the  court  of 
appeals,  it  was  held,  that  a  jparty  examined  in 
supplementary  proceedings,  in  regard  to  prop- 
erty, and  who  sets  up  title  thereto,  can  bt 
examined  as  to  the  bona  fides  of  the  transfer, 
and  the  consideration  and  all  matters  pertain 
ing  to  the  acquirement  of  title;  S.  G.  40  ^ 
Y.  (1  Hand),  328,  334,  sub  nom.  Lathrop  v 
Clapp ;  Sandford  v.  Carr,  2  Abb.  462.  See. 
further,  §  297  (n.) 

i-  Iiyiinction.-7The  party  against  whom 
the  order  of  examination  is  directed,  may 
also  be  enjoined  from  disposing  of  any  prop- 
erty he  may  have  belonging  to  the  judgnient 
debtor,  or  from  paying  the  debt  due.  De 
Comeau  v.  People,  7  Rob.  498,  502;  Seeley 
V.  Garrison,  10  Abb.  460.  Where  such  an 
iiyunction  was  issued  to  the  debtor  (a  bank) 
of  the  judgment  debtor,  but  was  vacated 
by  the  order  of  the  officer  who  granted  it 
under  deceitful  representations  by  the  judg- 
ment debtor,  held,  that  although  the  parties 
to  such   a  deceitful    proceeding   might   be 
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pttotsbed  for  coBtempt,  yet  where  the  jv^ 
ment  creditor  is  not  prejudiced  thereby,  no 
such  reeuH  would  follow.  De  Cameau  w.  Peo~ 
pU,  7  Rob.  496, 502.  The  order  of  injunction 
can  only  be  racated  by  an  almndonment  of  the 
proceeding,  or  by  aotne  order  made  ftt  an 
adjourned  sitting,  or  at  which  both  parties  to 
the  proceeding  appeared,  or  W  oonaent  of  both 
parties.  Bobxbtsok,  J«,  in  id. 

k.  Assignment. — AHhougfa  the  assignee 
of  a  demand  (or  of  propcrtT  sought  to  be 
obtained  under  this  section)  has  no  notice  of 
the  proceedings,  and  is  not  entitled  to  any, 
yet,  if  he  (the  assignee)  does  not  giro  notice 
of  his  claim,  the  debtor  will  be  protected  in 
paying  oier  the  funds  (or  releasing  the  prop- 
erty) under  an  order  in  iMich  suppleiaetttary 
proceeding.  The  title  of  the  assignee  is  but 
an  equitable  title,  and  if  he  would  protect  it 
he  BkUKt  use  the  means  the  laws  require  lor  its 
protection.  Such  is  the  law,  finally  settled 
in  the  court  of  appeals  in  Gibson  ▼.  Hag- 
MTty,  a7  N.  Y.  (10  Tiff.),  555;  8.  0.  5 
Trans  App.  143,  sub  nom.  Cribson  y.  Hag- 
party;  reversing,  as  to  this  point,  S.  C.  below, 
23  How.  260,  and  .5  Abb.  406.  In  this  re- 
spect,  the  case  above  cited  has  overruled 
Lynch  y.  Johnson,  46  Barb.  56 ;  Coming  y. 
GlentnlU  WoolUn  Co.  14  Abb.  339.  If  the 
party  examined  under  this  section  has  notice 
of  the  assi^ment  before  the  order  of  the 
judge  requiring  him  to  pay  over  the  debt  to 
the  judgment  ereditor,  it  §eem§,  that  he  should 
not  comply  with  the  order;  if  he  does,  he  will 


he  Tespomnble  to  fhfr  assignee.  Bay  r.  Bauous,' 
43  Barb.  310. 

I.  Death  of  inclgment  debtor.— Pro- 
ceedings under  this  section  are  suspended  by 
the  death  of  the  judgment  debtor,  until  the 
representatiyes  may  be  brought  in  as  partied. 
UazewdlY.  Pmman,  13  Bow.  114;  S.  O.  2 
Abb.  230.  It  is  no  longer  a  debt  due  the 
judgment  debtor,  but  a  debt  due  the  estate, 
id.  But  so  far  as  orders  made,  previous  to 
the  death  of  the  judgment  debtor,  have  openif- 
ted  to  establisfa  liens,  they  may  be  saved  by 
an  action  to  bring  in  the  representatives.  lb. 

m.  Monevs  obtainable.— Moneys  in 

the  hands  of  a  fiscal  officer  of  a  municipal 
corporation  (as  the  proceeds  of  a  tax),  raised 
for  the  purposes  of  government,  cannot  be 
regarded  as  property  of  the  city,  or  a  debt 
due  it  mxAer  this  section,  and,  therefore,  are 
not  the  subject  of  an  examination.  Lowber  v. 
Mayor,  etc.,  of  JTcw  York,  7  Abb.  248 ;  S.  C. 
5  id.  268. 

«.  Defense — payment.— Payment  of 

the  indebtedness,  under  an  order  pursuant  to 
this  section,  is  a  fiiU  defense  against  the  judg- 
ment debtor.  Baker  y.  Kenworthy,  41  N.  Y. 
2  Hand),  215,  217  ;  Gibson  v.  Haggerty,  37 
.  Y.  (10  Tiff.),  555 ;  S.  C.  5  Trans.  App.  143, 
sub  nom.  Cribson  v.  Haggarty.  When  there 
is  no  notice  of  an  assignment,  or  of  any  lien, 
id.  But  such  payment  is  no  bar  to  an  action 
to  recover  so  much  of  the  indebtedness  as  is 
not  hiclQded  in  the  order  of  p83mient.  Htmp^ 
man  y.  CaUin,  1  £.  D.  Smith.  730. 
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§  295-  [250.]  Witness  required  to  testify. 

Witnesses  may  be  required  to  appear  and  testify  on  any  proceedings 
Under  this  chapter,  in  the  same  manner  us  upon  the  trial  of  an  issue. 


a.  FullneaB  of  the  examination.— A 

witness  ecamined  under  this  section  may  be 
compelled  to  testify  fully  in  regard  to  what  he 
knows  of  the  matter,  and  this  is  the  case,  even 
when  he  puts  in  a  claim  to  the  property. 
Tompkins  County  Bank  v.  Trapp,  21  How. 
17,  and  notes  to  §§  292  and  293.  The  same 
doctrine  is  substantially  declared  in  Lathrop 
y.  Clapp,  40  N.  Y.  (I  Hand),  328  ;  Aff'g  23 
How.  423,  sub  nom.  Clapp  v.  Lathrop, 

h.  Mode  of  obtaining  witnesses.— 

Subpoena  is  the  proper  process  for  procuring 


the  attendance  of  witnesses;  it  should  be 
issued  out.  of  the  court  which  rendered  the 
judgment.  People  ex  rel.  Brunett  v.  Butcher, 
3  Abb.  N.  S.  151.    See  next  section. 

c.  Fees.-rA  person  attendmg  an  examina- 
tion in  supplementary  proceedings  is  entitled 
to  fees,  as  allowed  to  a  witness  by  statute. 
Laws  of  1840,  ch.  386,  §  8.  And  he  is  not 
bound  to  testify  until  such  fees  are  tendered. 
Davtsv.  Turner,  4  How.  190.  The  remedy 
for  such  fees  is  to  be  sought  against  the  party 
ciJling  such  witness,  id.    See  notes  to  §  301. 


^396.  [251.]  (Am'd  1849.)  Compelling  party  or  witness  to  attend; 
examination,  when  to  be  on  oath. 

The  party  or  witness  may  be  required  to  attend  before  the  judge  or 
before  a  referee  appointed  by  the  court  or  judge ;  if  Jiefore  a  referee,  the 
examination  shall  be  taken  by  the  referee,  and  certified  to  the  judge.  All 
examinations  and  answers  before  a  judge  or  referee,  under  this  chapter, 
«*hall  be  on  oath,  except  that  when  a  corporation  answers,  the  answer  shall 

be  on  the  oath  of  an  officer  thtt'eof. 
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a.  The  attendaaoe.— Th0  mode  of  oom- 

pelling  the  ftttendanoe  of  witnesMS  before  a 
judge  or  a  referee,  upon  a  hearing  in  proceed- 
ings supplementary  to  mdgment,  is  by  sub- 
pcena  issued  out  of  the  court  which  pro- 
nounced the  judgmenL  People  ex  reJ.  Bru- 
nett  ▼.  Dutcher,  3  Abb.  N.  S.  151. 

6.  Contenipt. —"  Where  witnesses  are 
called  to  attend  before  a  county  Judge,  upon  a 
hearing  in  proceedings  supplementary  to  a 
judgment  obtained  in  the  supreme  oourt,  the 
nouHtttendance  of  the  witnesses  in  obedience  to 


the  subpioena,  properiy  issued,  cannot  be  pun^ 
ished  by  such  county  judge;  the  contempt 
must  be  punished,  if  at  all,  by  the  supremo 
court.  People  ex  rd,  BnmeU  t.  IhUeher^  3 
Abb.  N.  S«  i51. 

c.  The  oath.  —  Where  the  witness  has 
been  once  sworn,  he  should  not  be  sworn 
again  at  an  adjourned  examination :  if  he  is 
again  called,  his  examination  should  proceed 
without  requiring  a  new  oath.  Hudeom  ▼, 
PkU,  11  Paige,  180;  S.  C.  3  N.  T.  Leg. 
Obs.  120. 


§  ^1)T«  [252.]  (Am*ai851.)  Jud^e  may  order  property  to  be  applied  on 
execution. 

The  judge  may  order  any  property  of  the  jadgment  debtor,  not  exempt 
from  execution,  in  the  hands  either  of  himself  or  any  other  person,  or  due 
to  the  judgment  debtor,  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment, except  that  the  earnings  of  the  debtor  for  his  personal  services,  at 
any  time  within  sixty  days  next  preceding  the  order,  cannot  be  so  applied, 
when  it  is  made  to  appear  by  the  debtor's  affidavit,  or  otherwise,  that  snch 
earnings  are  necessary  for  the  use  of  a  family  supported  wholly  or  partly 
by  his  labor. 

I.  Propertt  that  mat  be  Affleed. 

a.  OwnershilX — ^The  title  to  the  property, 
the  possession  of  which  is  revealed  b^  an 
examination  in  supplementary  proceedings, 
should  be  undisputed  in  order  to  be  available 
under  this  section ;  the  property  should  ap- 
pear to  be  the  proper^  of  the  judgment 
debtor.  Alexander  y.  Ru^rdson^  7  Rob.  63  ; 
Crounae  ▼.  Whipphy  34  How.  333 ;  Tdler  t. 
Eandall,  40  Barb.  242;  S.  O.  26  ilow.  155; 
Bodman  v.  Henryy  17  N.  Y.  (3  Snii  h),  484 ; 
Clapp  T.  Lathrop,  23  How.  423;  S.  G. 
Aff' d  in  40  N.  Y.  (1  Hand),  328,  333,  sub 
nom.  Lathrop  t.  Clapp^  opinion  of  Masov, 
J.;  HaU  Y.McMahoHy  10  Abb.  103;  S.  C. 
id.  319  ;  Joyce  y.  HMrook,  7  id.  338  ;  S.  G. 
2  Hilt.  95;  Siewari  r.  Foster,  1  id.  505; 
Owper  y.  Bennett,  12  How.  307 ;  People  ex 
reL  Pecue  y.  King,  9  id.  97;  Coming  v. 
Tooker,  5  id.  16.  Where  the  title  to  the 
funds  or  the  property  is  disputed,  the  further 
proceedings  to  reach  it  roust  be  through  the 
appointment  of  a  receiver,  and  an  action  bv 


such  receiver,  id.  Lathrop  v.  Clapp,  40 
f  1  Hand),  328,  333 ;  Aff 'g  S.  G.  23  How. 
423,  sub  nom.  Clapp  v.  Lathrop;  Bodman  v. 
Henry,  17  N.  Y.  (3  Smith),  482 ;  Crounse  v. 
Whipple,  34  How.  333. 

6.  Uncertainty  of  amotint  dne.— 

Where  neither  the  amount  of  the  indebtedness, 
nor  the  ability  of  the  debtor  to  pay,  is  certain, 
an  order  under  this  section  will  not  be  made ; 
the  proper  course  is  to  appomt  a  receiver. 
Aleaaander  v.  Richardson,  7  Rob.  63 ;  Sand- 
ford  V.  Moshier,  13  How.  137 ;  Coming  v. 
Tooker,  5  id.  16.  And  see  Peters  v.  Kerr,  22 
How.  3. 

Where  it  appears  doubtful  whether  the  per- 
son under  examination,  or  another  person,  is 


rsally  indebted  to  the  judgmont  debtor,  a  re- 
ceiver should  be  appointed  and  the  claim 
prosecuted  by  notion.  Oommg  v.  Tooker^  5 
How.  16. 

c.  Moneys  aotoally  due.— This  section 

is  applicable  only  to  moneys  actually  due  at 
the  time  of  the  service  of  the  order  of  examina- 
tion, and  not  to  moneys  subsequently  becoming 
due  or  to  beoome  due  on  a  contingency,  or 
upon  an  executory  contract  not  vet  performed. 
Oerregani  Wheelwright,  3  Abb.  N.  S.  264 ; 
Woodman  v.  Ooodenough,  18  Abb.  265;  Pot- 
ter V.  Low,  16  How.  549 ;  Stewart  y.  Foster^ 
1  HUt.  505;  MeCormiek  v.  Kehoe,  7  N.  Y. 
Leg.  Obs.  184. 

d.  Property  subeeqnently  aoqtdred. 

Supplementary  proceedings,  provided  by  the 
Gode,  only  reach  property  in  the  possession 
of  the  debtor  at  the  time  of  the  service  upon 
him  of  the  order  of  examination ;  it  does  not 
affect  property  subsequently  acquired,  or  debts 
arising  afterward.  Sands  v.  Roberts,  8  Abb. 
343.  To  reach  such  property,,  new  proceed- 
ings must  be  commenced,  id.  Where  a  sup- 
plementary order  for  the  defendant's  examin- 
ation was  issued  August  6,  1858,  and  August 
24  a  receiver  was  appointed,  and  about  the 
1st  of  September  the  defendant's  household 
Aimiture,  exempt  by  law  from  exeeutioD, 
and  not  available  under  supplementary  pro- 
ceedings, was  destroyed  by  fire,  whereby  a 
fire  insurance  company  became  indebted  to 
the  defendant  to  the  extent  of  its  value  under 
a  contract  of  insurance,  held,  that  the  claim 
against  the  insurance  company  arose  subset 
quently  to  the  appointment  of  the  receiver, 
and  could  not  be  reached  by  the  proceedings 
inititiWttd   Ibk 


§  297.1 
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e.  Bight  of  aotUm.  — The  prooeedin^B 
aupplemenUiy  to  execution,  provided  by  the 
Code,  do  not  reach  any  action  for  a  tort,  or 
for  any  wrong  or  injury  which  ia  not  founded 
on  contract,  and  in  which  damages  could  not 
be  ascertained  except  through  the  interven- 
tion of  a  jury.  Ten  Broeck  ▼.  Sloo,  13  How. 
28 ;  S.  C.  2  Abb.  234;  Davenport  v.  Ludlow, 
3  Code  R.  66;  S.  C.  4  How.  337 ;  Hudson  y. 
Pleto,  U  Paige,  180 ;  S.  C.  3  N.  T.  Leg.  Obs. 
120.  But  a  right  of  action,  where  nothing 
can  be  recovered  but  a  precise  sum,  can  be 
reached  by  the  appointment  of  a  receiver  in 
supplementary  proceedings.  Ten  Broeck  v. 
Sloo,  13  How.  28 ;  S.  C.  2  Abb.  234.  A  right 
of  action  arising  from  injury  to  property,  is 
a  chose  in  action  which  may  be  reached  by 
creditor's  bill.  Hudson  v.  PleU,  11  Pftige,  180; 
S.  C.  3  N.  Y.  Leg.  Obs.  120.  After  a  judg- 
ment is  consummated  in  an  action  for  tort, 
the  injury  becomes  a  debt.  DavenportY.  Lud- 
low, 3  Code  R.  66 ;  S,  C.  4  How.  337. 

/.  Dower. — A  widow's  right  of  dower 
may  be  reached  under  supplementary  pro- 
ceedings, provided  by  the  Code ;  but  it  is 
necettsary  that  the  court  compel  a  conveyance 
to  the  receiver.  Modk  v.  Coats,  33  Barb.  498 ; 
Stewart  v.  MeMartin,  5  id.  438.  See  §  298 
(n.) 

g,  Trnst  flmd. —  Th^  beneficial  interest 
of  the  judgment  debtor  in  trust  property, 
where  the  trust  has  not  been  created  by  the 
debtor,  is  not  liable  to  the  claims  of  a  judg- 
ment creditor,  and  cannot  be  reached  by  pro- 
ceedings supplementary  to  execution.  Camp- 
bell V.  Foster,  35  N.  Y.  (8  Tiff.),  361;  S.  C. 
below,  16  How.  275;  Locke  v.  Mdbhett,  2 
Keyes,  457 ;  Graff  v.  Bonnett,  31  N.  Y.  (4 
Tiff.),  9;  Arg  S.  C.  2  Rob.  54;  25  How. 
470.  It  may  be  reached  through  the  agency 
of  a  court  of  equity,  id.  Stewart  v.  Foster,  1 
Hilt.  505 ;  Genet  v.  Faster,  18  How.  50. 

A.  Right  of.  curtesy. — The  estate  of  a 


tenant  by  eortesy  will  pass  to  a  receiver  in. 
supplementary  proceedings,  so  that  rent  due 
at  the  time  of  his  appointment  msjr  be  recov- 
ered and  applied  to  the  satisfaction  of  the 
judgment.  Beamish  v.  Hoyt,  2  Rob.  307. 

i.  Assigned  property.— Wheie  an  exe- 
cution was  retunied  wholly  unsatisfied,  and 
supplementary  proceedings  were  thereupon 
instituted,  to  discover  and  apply  certain  prop-, 
erty  which  had  been  assigned  while  the  execu- 
tion was  in  the  sheriff's  hands,  held,  that 
the  property  so  assigned  could  not  be  reached 
by  such  proceedings ;  the  lien  of  the  execution 
ceased  wlien  it  was  returned  without  levying 
it,  and  the  supplementary  proceeding  being 
subsequent  to  tne  assignment,  could  not  affect 
the  ri^ts  of  the  assignee.  Watro%uf  v.  Lath- 
rep,  4  Sandf.  700.  The  interest  of  a  fund 
asMgned  to  a  third  person  before  supnlement- 
aiy  proceedings  have  been  instituted,  cannot 
be  reached  by  such  proceedings  to  the  preju- 
dice of  the  previously  acquired  rights  of  the 
assignee,  where  the  assignment  was  known 
to  party  examined.  Boy  v.  Baucus,  43  Barb 
310.    See  §  294  (n.) 

j.  Movables. — On  proceedings  under  a 
creditor's  bill,  the  court  ought  not  to  order 
the  property  (consisting  of  household  fumi- 
ture^  to  be  given  up  to  a  receiver  without 
summoning  the  previous  buyer  (and  his  pro- 
tecting agent)  of  such  property  before  the 
court.  Bobeson  v.  Ford,  3  £dw.  Uh.  Rep.  441. 

k.  Property  out  of  the  State.^/« 

seems  that  property  out  of  the  State  may  be 
reached  in  supplementary  proceedings,  by  com- 
pelling a  conveyance  to  a  receiver.  Fenner  v 
Sanborn,  37  Barb.  610 ;  Bailey  v.  Byder,  10 
N.  Y.  (6  Seld.),  363 ;  Bunn  v.  Fonda,  2  Code 
R.  70.  A  non-resident  debtor  has  the  same 
rights  of  exemption  from  execution,  as  to  his 
property  situate  abroad,  that  a  resident  has  as 
to  property  situate  here.  id.  See  section  299 
(n.) 


II.  Earnings. 


a.  Gteneral. — Earnings  of  the  judgment 
debtor  may  be  reached  by  Hupplementary  pro- 
ceedings. Crerregani  v.  Wheelwright,  3  Abb. 
N.  S.  264 ;  Woodman  v.  Goodenough,  18  Abb. 
265 ;  Bush  v.  WhiU,  12  id.  21 ;  Potter  v.  Low, 
16  How.  549;  Tripp  v.  Childs,  14  Barb.  85. 

b.  Future  eaxnings. — Earnings  becom- 
ing due  alter  the  service  of  the  order  of  ex- 
amination cannot  be  reached  by  such  proceed- 
ings. Gerrtgani  v.  Wheelwright,  3  Abb.  N.  S. 
264 ;  Woo^lman  v.  Goodenough,  18  Abb.  265 ; 
Potter  v.  Low,  16  How.  549;  Caton  v.  Souths 
weU,  13  Barb.  335 ;  Ireland  v.  Smith,  1  id. 
419 ;  S.  C.  3  How.  244.  And  see  McCoun  v. 
Dorsheimer,  1  Clark,  144,  146 ;  Browning  v. 
BetOs,  8  Paige,  568.  Nor  is  the  party  exam- 
ined prohibited  from  disposing  of  such  earn- 
ings as  fall  due  while  the  proceedings  are 
pending.  lb. 

c.  The  "sixty  da3rs"— "Only  such 
earnings  are  exempted  as  have  been  earned 
within  the  sixty  days  previous  to  the  data  of 


the  order  requiring  such  earnings  to  be  applied 
to  the  satisfaction  of  the  judgment ;  and  not 
those  that  may  have  been  earned  within  sixty 
days  previous  to  the  service  of  the  order  for 
the  examination."  Robbbtsok,  J.,  in  Bush  v^ 
H^t(€,  12Abb.21. 

d.  Neoeesary  earnings.— This  section 

exempts  the  personal  earnings  of  the  debtor, 
earned  within  the  last  sixty  days,  from  being 
applied  to  the  paymentoflus  judgment  debts, 
where  it  is  made  to  appear  that  such  earnings 
are  necessary  to  the  support  of  a  family. 
Martin  v.  Sheridan,  2  Hilt.  586.  But  where 
it  appeared  that  Uie  wife  of  the  debtor  kept  a 
boutling  house,  and  thus  sustained  the  family, 
and  that  no  part  of  such  debtor's  earnings 
were  used  in  support  of  the  family,  althou^ 
he  testified  that  the  family  was  dependent 
upon  him  for  support,  hdd,  that  the  facts  did 
not  warrant  an  exemption  within  the  pro- 
visions of  this  section  of  the  Code.  lb. 
Ahouaekeeper  and  her  two  children  are  not 
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ft  ''Ikmfljr  dependent  upon  the  debtor  for  sap^ 
port/'  within  the  meftiiin^  of  this  section. 
Van  Vechten  v.  HaU,  14  How.  436.  It  neetM 
that  the  '^funily"  most  sustain  such  %  rela- 
tion to  the  debtor  as  that  he  would  be  legally 
bound  to  support  them.  lb. 

e.  Chancery  practice.— The  eammgs 

of  a  person  who  earns  his  wages  by  the  pieoe 
or  job,  might  be  taken  under  a  creditor's  bill, 
prorided  the  work  was  done  at  the  time  the 
Dill  was  filed,  but  the  day  wlien  such  earnings 
were  usually  paid  had  not  arrived.  Thomps(m 
▼.  Nixon,  3  Kdw.  Gh.  R.  457.  But  where  a 
person  had  a  regular  salary,  not  due  at  the 
tame  of  filing  tlie  bill,  such  salary  would  not 


be  reached  by  the  proceeding,  id.  And  a 
quarter's  salary  due  on  the  day  of  filing  the 
bill  wss  reached  by  the  proceeding,  slthoogh 
the  debtor  had,  a  few  days  previous,  filed  a 
petition  in  bankruptcy,  but  no  decree  had 

been  pronounced.  Smith  v. ^  4  Edw.  Gh. 

R.  653. 

/.  Prcdiibitlng  traiisfer  of  eaminga 

Where  the  court  is  moved  to  punish  a  partr 
for  receiving  and  disposing  of  his  earnings,  it 
must  appear,  on  good  evidence,  that  the  money 
was  earned  by  or  due  to  him  as  early  as  tlw 
service  of  the  order  of  examination.  Getre' 
gani  v  Whedright,  3  Abb.  N.  S.  264 ;  PaUer 
V.  Low,  16  How.  549. 


III.   Ml8CELLAM]90Cm. 


a.  The  order  for  payment.  —  The 

judge  may  order  the  person  examined  to  pay 
the  costs  of  the  proceedings,  if  property  ap- 
plicable' to  the  payment  of  the  judgment  be 
round  in  his  hands  sufficient  for  this  purpose ; 
and  the  disobedience  thereof  may  be  punished 
by  imprisonUient.  Keamey^s  Case,  13  Abb. 
459.  And  where  the  party  disobeys  an  order 
restraining  him  from  paying  over  certain 
moneys  until  the  examination  is  concluded, 
he  may  be  ordered  to  pay  such  amount  in 
satisfaction  of  the  judgment,  or  stand  com- 
mitted. Beunolds  V.  McEUwne,  20  How.  454. 
But  a  female  cannot  be  arrested  for  disobe<li- 
ence  of  an  order  to  pay  moneys  issaed  in 
supplementary  proceedings.  People  ex  rel. 
Grouse  v.  Cowles,  34  How.  491;  S.  G.  4 
Keyes,  38.  See  Gode,  $  179.  The  non-pay- 
ment of  a  sum  of  money  ordered  to  be  paid, 
may  be  followed  immediately  by  the  precept. 
People  ex  rel.  Pease  v.  King,  9  How.  97. 
Where  the  order  directs  the  party  to  pay  a 
sum  of  money  '*  in  satisfaction  of  the  judg- 
ment," and  he  refuses  to  pa^  it  to  a  receiver 
who  demaiids  it,  he  is  not  in  contempt;  for 
the  order  is  in  effect  to  pay  the  plaintiff  di- 
rectly, lb.  ' 

h.  Action — defense. — An  order  for  the 
payment  of  a  sum  of  money,  by  debtor  of  a 
judgment  debtor,  to  the  judgment  creditor, 
cannot  form  the  basis  of  an  action,  by  the 
latter,  for  the  recovery  of  such  amount  on 
noiv-eompliance  with  the«  order  of  payment. 
Patten  v.  Connah,  13  Abb.  418.  Tl^  proper 
way  would  be  to  obtain  the  appointment  of  a 
receiver  of  Uie  judgment  debtor's  property, 
who  might  bring  the  suit.  id.  The  fact  that 
a  debtor  of  the  judgment  debtor  has  paid  a 
demand,  under  an  order  in  supplementary  pro- 
ceedings, to  the  judgment  creditiw  of  the  lat- 
ter, is  not  a  defense  to  an  actiou  by  the  judg- 
ment debtor  on  such  demand,  wliere  the  sum- 
mons in  the  action  was  served  previous  to  the 
instituting  of  the  supplementary  proceedings, 
and  of  which  the  plaintiff  (jud(pnent  debtor) 
had  no  notice,  unless  upon  special  application 
to  the  court  that  such  defense  may  be  pleaded. 
Waldheim  v.  Bender,  36  How.  18L 

c.  Power  of  tiie  judge.— The  power 
•onlemd  by  this  aactioD^  to  order  a  third  per- 


son indebted  to  a  jud<rment  debtor  to  pay  the 
judgment  creditor  so  much  of  the  indebted- 
ness as  will  satisfy  his  judgment,  ought  never 
to  be  exercised,  when  the  amount  of  the  in- 
debtedness is  either  disputed  or  uncertain,  or 
where  there  is  doubt  as  to  the  pecuniary 
ability  of  the  third  person  to  make  immediate 
payment.  Alexander  v.  Richardson,  7  Rob.  63. 
The  judge  who  granted  the  original  order  in 
supplementary  proceedings  for  the  exsmina- 
tion  of  a  judgment  debtor  residhig  in  another 
judicial  district,  had  power  and  jurisdiction, 
before  the  amendment  of  §  292,  in  1867,  to 
make  any  other  necessary  order  in  the  contin- 
uance and  consummation  of  such  prooeedinss, 
and  this,  at  his  own  chambers,  in  his  own  judi- 
cial district.  Grouse  v.  Wheeler,  33  How.  337. 

d.  Appeal. — An  appeal  will  lie  to  the 
general  term  from  an  order  of  a  iudge  at 
chambers  in  supplementary  proceedings,  di- 
recting the  judgment  debtor  to  pay  thejudg^ 
ment  and  costs  of  the  proceeding  vrithin  a 
limited  time,  or,  in  default  thereof,  that  an  at- 
tachment issue.  Grouse  v.  Wheeler,  33  How. 
337.  And  on  such  appeal,  the  whole  merits 
of  the  case  are  open  to  review,  id.  But  in 
one  ease  it  has  been  said  that  an  order,  di- 
recting the  application  of  property  and  money 
to  the  payment  of  a  judgment,  and  an  order 
to  punish  for  contempt,  are  entirely  discretion- 
ary ;  and  a  denial  of  the  application  for  such 
orders  is  not  appealable.  Joyce  v.  HoUbrook,  2 
Hilt.  94;  S.  G.  7  Abb.  338.  An  appeal  lies 
to  the  general  term  from  the  order  of  a  county 
judge  in  supplementary  proceedings  where 
the  action  was  originally  commenced  in  a  jus- 
tice's or  county  court.  Grounae  v.  WhippU^ 
34  How.  333.  So  in  an  order  of  a  county 
judge  in  supplementary  proceedings  dismiss- 
ing proceedings  on  an  attachment  for  contempt, 
tl^  action  having  been  commenced  originally 
in  the  supreme  court.  Holstein  v.  Mice,  24 
How.  135;  S.  G.  15  Abb.  307.  And  to  the 
same  efiect  is  Limngsion  v.  Swift,  23  How.  1 ; 
contra,  People  ex  rel.  Pease  v.  King,  9  How. 
97.  The  question  whether  such  an  order, 
affirmed  or  reversed  at  general  term,  is  fur- 
ther appealable  to  the  court  of  appeals,  was 
referred  to  in  Eodman  v.  Henry,  17  N.  Y.  (3 
&nith)»  4^  but  not  d< 
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€.    Sequestration. -*  An  order  of  ae- 
questrfttiou  is  uo  longer  neoesMij  under  the 


Code.    WMt  ▼.  FroMTi  5  Sandf.  653.    See 
hqUb  to  next  section. 


k  29B.  [253.]  (Am'd  1849, 1851, 1862, 1863.)  Judffe  may  appoint  receiver, 
and  proMbit  tranifer,  etc.,  of  property. 

The  Judge  may  also,  by  order,  appoint  a  receiver  of  the  proi)erty  of  the 
judgment  debtor,  in  the  same  manner,  and  with  the  like  authority,  as  if 
the  appointment  was  made  by  the  court  according  to  section  244.  But, 
before  the  appointment  of  such  receiver,  the  judge  shall  ascertain,  if  prac- 
ticable, by  the  oath  of  the  party,  or  otherwise,  whether  any  other  supple- 
mentary proceedings  are  pending  against  the  judgment  debtor,  and,  if  such 
proceedings  are  so  pending,  the  plaintiff  therein  shall  have  notice  to  appear 
l>eforo  him,  and  shall  Hkewise  have  notice  of  all  subsequent  pi*oceedings  in 
relation  to  said  receivership.  No  more  than  one  receiver  of  the  property 
of  a  judgment  debtor  shall  be  appointed.  The  judge  may  also,  by  order, , 
fort)id  a  transfer  or  other  disposition  of  the  property  of  the  judgment 
debtor  not  exempt  from  execution,  and  any  interference  therewith. 

Whenever  the  judge  shall  g^ant  an  order  for  the  appointn^eiit  of  a  re- 
ceiver of  the  property  of  the  judgment  debtor,  the  sanae  shall  be  filed  in 
I  hi*  office  of  the  clerk  of  the  county  where  the  judgment  roll  in  the  action, 
or  transcript  fix>m  justice's  judgment,  upon  which  the.  proceedings  are 
taken,  is  tiled  ;  and  the  said  clerk  shall  record  the  order  in  a  book  to  be 
kept  for  that  purpose  in  his  ofike,  to  be  called  '*  book  of  ordera  appointing, 
receivers  of  judgment  debtors,"  and  shall  note  the  time  of  the  filing  of  said 
order  therein.  A  certified  copy  of  said  order  shall  be  delivered  to  the 
receiver  iMUued  therein,  and  be  shall  be  vested  with  the  pi*operty  and  efiects 
of  the  judgment  debtor  from  the  time  of  the  filing  and  recording  of  the 
order  as  aforesaid.  The  receiver  of  the  judgment  debtor  shall  be  subject 
lo  the  direction  and  control  of  the  court  in  which  the  judgment  was 
(»b(ained,  upon  which  the  proceedings  are  founded  ;  or,  if  the  judgment  is 
u|><»n  a  irauacript  fiom  justice's  court  filed  in  county  clerk's  office,  then  he 
shall  be  suf)ject  to  the  direction  and  control  of  the  county  court. 

But,  before  he  shall  be  vested  with  any  real  property  of  such  judgment 
debtor,  a  certified  copy  of  said  order  shall  also  be  filed  and  recorded  in  the 
office  of  the  clerk  of  the  county  in  which  any  real  estate  of  such  judgment 
<li*btor  sought  to  be  affected  by  such  order  is  situated,  and  also  in  the  office 
of  the  clerk  of  the  county  in  which  such  judgment  debtor  resides. 

I.  General. 


a.  Jurisdictional.  —  The  isguing  of  an 
execution,  the  supplementary  proceedings  and 
the  appointment  of  a  receiver,  are  proceedings 
in  the  action ;  the  action  is  pending  until  the 
judgment  is  satisfied ;  and  where  a  court  has 
authority  to  award  an  execution,  jurisdiction 
to  u»point  a  receiver  in  supplementanr  pro- 
ceodmgs  is  also  conferred.  Wegn^^n  v.  ChiitU, 
41  N.  Y.  (2  Hand).  15U;  Bev'g  S.  C.  below, 
44  Barb.  403.  Where  an  action  was  com- 
menced in  the  old  court  of  common  pleas,  and 
pjosccuu*d  to  jucl^ment  on  the  28th  day  of 


September,  1846,  and  on  the  I6ch  dur  of  Feb- 
ruary, 1860,  leave  was  obtained  from  tlie 
supreme  court  to  issue  an  execation  upon  the 
judgment,  held,  that,  as  the  ftctios  was 
"pending"  in  the  court  of  oomnion  plea*  at 
the  time  designated  in  the  amended  eoastiUi- 
tion  (Ist  Monday  of  July,  1847,)  transferring 
the  jurisdiction  of  such  suits  to  the  s«pi«mt 
court,  the  latter  court  had  power  to  issue  the 
execution;  and  supplementary  proceedings 
commenced  thcraon,  and  the  appointment  of  n 
receiver  weji-e  vaJlid.  lb. 
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^.  Sz  parte  order. — An  order  made  on 
an  ex  parte  application  in  thene  proceedings 
may  be  vacated  bj  the  judge  who  made  it,  on 
the  application  of  the  opposite  party.  Eoffera 
▼.  Coming,  44  Barb.  229. 

c.  County  judge.— A  county  judge  has 

i'urisdiction    m    supplementary   proceedings. 
'0<^<e  ex  ftl.  Fiieh  v.  Mead,  2»  How.  360. 


<f.  Cumulative  remedies.— There  is 

no  incompatibility  between  the  remedy  aflbrded 
by  this  section  and  that  authoriaed  by  section 
297 ;  they  are  granted  on  different  states  of 
&cts,  and  are  camuUtiv«.  ELeroy  ▼.  CHheon^ 
10  Bosw.  591. 


IT.  The  Appointment  of  a  Receiveh. 


a.  Notice  of  appUoation.— The  appli- 
cation for  the  appointment  of  a  receiTer  is  not 
a  motion  within  the  meaning  of  §  402,  and 
therefore  a  judgment  creditor,  having  supple- 
mentary proceedings  pending,  is  not  entitled  to 
eight  days'  noticeof  an  i^^plu^^Mi  for  a  receiTer 
by  another  creditor.  Leggett  v.  Sloan,  24  How. 
479.  A  notice  on  less  time  is  sufficient,  id. 
The  jud^ent  debtor  should  be  personally 
served  with  the  order  to  appear  and  answer 
in  supplementary  proceedings,  and  with  notice 
of  the  application  for  the  ^>pointment  of  the 
rooeivor.  Barker  v.  Johnson,  4  Abb.  435; 
Dorr  V.  Noxon,  5  How.  29 ;  Coming  ▼.  Tooker, 
id.  16;  Kemp  r,  Harding,  4  id.  178. 

• 

h,  SbceoUtion. — An  execution  issued  on 
a  judgment  and  returned  unsatisfied,  is  all 
that  is  necessary  to  warrant  the  application 
for  a  reoeiTer.  Leni  t.  McQueen,  15  How. 
313.  And  where  the  aapplementary  proceed- 
ings are  instituted  pursuant  to  §  294,  it  is 
necessary  to  wait  Ibr  the  return  of  the  execu- 
tion unsatisfied,  befim  tlie  applicalioii  for  the 
appointment  of  the  receiver  can  be  entertained. 
Varrow  r.  Lee,  16  Abb.  215.  It  is  no  ground 
for  reHnsing  to  appoint  a  reottver  because  the 
examination  has  disclosed  only  property  liable 
to  levy  and  sale  under  execution,  even  where 
the  sheriff's  return  left  the  ezecntioii  wiiolly 
unsatisfied.  Serog  v.  Gibson,  10  Bosw.  591 ; 
Todd  V.  Orooke,  4  Sandf.  694 ;  S.  C.  1  Code 
R.  N.  S.  824.  The  creditor  is  not  to  be  put 
to  the  remedy  of  a  new  execution,  but  is 
end  tied  to  the  appointment  of  a  receiver.  lb. 

c.  The  appointing  power.— The  ap- 
plication for  the  appomtmeat  of  a  receiver  m 
supplementary  proceedings  must  be  to  the 
judge  who  granted  the  older  of  reference,  and 
who  appointed  the  referee  to  examine  as  to 
the  property  of  the  judgment  debtor.  No  odier 
judge  out  of  court  has  power  to  make  the 
appointment.  Ball  ▼.  Ooodenoughy  37  How. 
479 ;  Hatch  v.  Wegbum,  8  How.  163 ;  Smith 
v.  Johnson,  7  id.  39.  And  this  rule  is  appli- 
cable to  county  judges.  Tb. 

d.  Time. — ^The  receiver  may  be  appointed 
at  any  time  after  the  supplementary  proceed- 
iiigs,  authorised  by  (  292,  have  been  insti- 
tuted, and  while  the  proceedings  are  pending. 
It  need  not,  and  in  many  cases  should  not,  be 
delayed  until  the  close  of  the  examination 
of  the  jud^iment  debtor.  People  ex  rel.  Fitch 
T.  MeeA,  29  How.  360.  The  appointment  of 
a  receiver  in  a  proper  case,  after  the  examin- 
ation has  continued  for  a  time,  does  not,  there- 
fore, operate  as  a  discontinuance  of  the  pro- 
coedings-^the  judge  does  not  thereby  lose 


jurisdiction  of  the  judgment  debtor,  nor  the 
authority  to  punish  a  contempt  on  the  part  of 
svch  debtor  in  refusing  to  answer  on  further 
examination.  lb. 

€.  Property. — ^Where  the  examination  dis- 
closes no  property,  the  receiver  may  be  ap- 
pointed, in  some  cases*  as  the  creditor  pro- 
ceeds at  his  own  risk  of  paying  costs,  in  the 
event  of  there  being  nothing  for  the  receiver 
to  Uke.  'Mgre^  Case,  2  Abb.  476.  When 
the  examination  discloses  choees  in  action,  or 
the  existence  of  a  relation,  like  a  partnership, 
rendering  it  pixAiable  that  there  may  be  assets, 
the  appointment  may  be  made?  WM  v.  Over- 
mann,  6  Abb.  92.  Where  the  examination 
disclows  only  an  estate  of  tenancy  by  curtesy, 
the  receiver  may  be  appointed.  Beamish  v. 
Hogt,2  Rob.  307.  Or  an  equity  of  redemp- 
tion in  real  property.  Benleg  v.  Lane,  15  Abo. 
373  (n.) 

/.  Iijunotion. — The  application  for  a  re- 
ceivershould  always  be  made,  where  an  in- 
iunetion  has  been  granted  restraining  the 
debtor  from  transferring  or  removing  his  prop- 
erty. Lent  V.  McQueen,  15  How.  313 ;  wM 
V.  Ooermann,  6  Abb.  92.  Irrespective  of  the 
question  of  the  existeqoe  of  any  property.  lb. 

9-  Uncertainties  —  section  294.— 

where  it  appears  doubtftil,  on  an  examination 
under  ^  294,  whether  the  debtor  or  another 
person  is  indebted  to  the  judgment  debtor,  a 
receiver  should  be  appoint^.  Coming  v. 
Tw^oer,  5  How.  16.    And  see  §  294  (n.) 

h.  Sevaral  oreditora— Where  several 
creditors  are  proceeding  against  the  judgment 
debtor,  and  one  applies  for  the  appointment  of 
a  receiver,  the  others  are  entitled  (o  a  notice 
of  the  application,  but  not  to  a  copy  of  the 
examinations  on  which  it  was  founded.  Todd 
V.  Crooks,  4  Sandf.  694;  S.  C.  1  Oode  R.  N. 
S.  324.  See  note  a.  Only  one  receiver  of  the 
property  of  the  same  judgment  debtor  should 
be  appointed  under  this  section.  Bostvoick  v. 
Menck,  40  N.  Y.  (1  Hand),  383,  385 ;  Rev'g 
S.  C.  10  Abb.  197,  sub  nom.  BotMck  v. 
Beiter. 

♦.  The  mode. — "In  theory,  the  applica- 
tion for  a  receiver  is  made  to  the  judge  at  the 
time  the  examination  is  taken,  founded  upon 
it,  without  any  copy  being  made  by,  or  for, 
either  party.  The  examination  is  taken  in 
the  presence  of  the  judge,  and  at  its  conclusion, 
the  defendant  being  present,  the  plain  tiff  moves 
upon  it  at  ones.  When  the  examination  is 
directed  to  be  taken  before  a  referee,  the  ap^ 
plication  is  still  made  upon  the  original  exam- 
mation,  but  the  defendant  must  have  notice 
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of  the  time  end  piece.*'    Sakdfobd,  J.,  in 
Todd  ▼.  Oreokej  $i!pra, 

i'  The  order — The  Code  requiree  that 
^e  order  should  be  a  chamber  order,  and  that 
it  should  be  filed  with  the  tlerk.  Bail  ▼. 
Goodenaughy  37  How.  479. 

k.  Security. — The  filing  of  the  receiTer's 
bond  is  necesmry  to  the  completion  of  the 
appointment.  Banks  ▼.  PaHett  21  How.  469 ; 
Conger  ▼.  Sands,  19  id.  8 ;  Voowhees  v.  SSey- 
mour,  26  Barb.  569,  582 ;  Lottimet  t.  Ia^  4 
S.  D.  Smith,  183 ;  Wts^  ▼.  Fraser,  5  Sandf. 
653 ;  WiUon  v.  AUsn^  6  Barb.  543.  But 
when  the  receiver  has  given  ampfe  security 
upon  his  first  appointment,  there  can  be  no 
occasion  for  requiring  him  to  give  seouritj 
over  again  in  every  proceeding  which  may  be 
afterwards  institutea.  Dalt,  J.,  in  BatJt$  v. 
FoUefp  supra. 


t  Qnestions  to  be  ooncddared.— On 

an  Mplication  for  the  appointment  of  a  receiv- 
er, the  court  cannot  go  behind  the  judgment 
and  execution,  and  inquire  whether  the  judg- 
ment creditor  was  entitled  to  issue  the  execu- 
tion, lisni  V.  MeQaeen,  15  How.  313.  And 
see  Bingham  v.  DMroWt  5  Trans  App.  198 ; 
S.  0.  below,  37  BaHb.  24,  and  14  Abb.  251. 
Iiregularities  in  the  appointment  of  the  re^ 
ceiver  which  do  not  affect  the  jurisdiction  of 
the  appointing  judge,  cannot  be  made  available 
collaterally — as  in  an  action  by  such  receiver 
against  a  third  person.  Tyler  v.  Wkitneyy 
12  Abb.  465;  8.C.  33  Barb.  327,  sub  nom. 
Tyler  V.  Willis,  So  an  appointment  founded 
on  an  appearance  and  examination  of  the  Judg- 
ment debtor  entirely  voluntarily  is  valid .  Bing* 
ham  V.  Disbrow,  37  Barb.  24 ;  S.  G.  14  Abb. 
251 ;  S.  C.  in  court  of  aimeals,  5  Tnuis.  Am>. 
198. 


in.  Thjb  Ikjungtiyb  Ordrr. 


a.  Natture  of  the  order.— The  order  is 

not  an  injunction  like  that  mentioned  in  §  218, 
and  is  not  issued  under  the  same  conditions. 
The  Code  does  not  prescribe  the  state  of  Ihots 
on  which  an  order  forbidding  a  transfer  or 
other  disposition  of  the  debtors  property  may 
be  granted ;  but  there  'shoud  be  some  reason 
appearing  in  the  affidavit,  before  the  judge 
will  issue  such  order.  Cfreen  v.  BuUard,  8 
How.  313. 

Bi  Copy  aflftdavit.— The  Code  does  not 
require  that  a  copy  of  the  affidavit  on  which 
an  order  forbidding  the  transfer,  etc.,  of  prop- 
erty is  founded,  should  be  served  on  the  de- 
fendant with  such  order.  Ghreen  v.  BtUtard,  8 
How.  313. 

c.  Assignment. — In  an  order  appointing 
a  receiver,  the  judge  has  no  authority  to  direct 
an  assignment  of  personal  property  to  the 
receiver.  Ball  v.  Goodenoughy  37  How.  479; 
People  ex  rel  Wittiams  v.  HuRmirty  5  How. 
446;  S.  0.  1  Code  R.  N.  8.  75;  9  N.  Y.  Leg. 
Obs.  245.    An  assignment  id  not  necessary,  lb. 

d.  Debt  or  clainL— The  judge  is  only 
authorized  to  forbid  the  transfer  or  other  dis- 
position of  a  debt  or  claim  due  the  debtor, 
until  opportunity  is  given  for  the  receiver 
to  sue.  Ball  v.  Goodenoughy  37  How.  479 ; 
People  ex  rel,  Williams  v.  Uulberty  5  How. 
446;  S.  C.  1  Code  R.  N.  S.  75;  N.  Y.  Leg. 
Obs.  245. 

e.  Violation— what  is.— The  indorse- 
ment of  a  .check,  given  previous  to  the  order 
forbidding^  transfer,  etc.,  is  not  a  violation  of 
the  order,  where  sucK  indorsement  is  all  that 
is  necessary  to  impart  to  the  third  person  the 


anthority  to  draw  the  money.  Ireland  r. 
Smithy  3  How.  244 ;  S.  C.  1  Barb.  419.  Sim- 
ply confessing  a  Judement  Is  not  a  violation 
of  the  injunction  order  issued  in  supplemen- 
tary proceedings.  Eossr,  ChtsemanyB  Sandf. 
676,  682;  S.  C.  1  Code  R.  N.  S.  91 ;  Lansing 
V.  Easton,  7  Paige,  364 ;  McCredie  v.  Seniory 
4  id.  378.  But  such  a  proceeding  will  be  re- 
garded a  violation  of  the  order,  if  accompanied 
hy  other  acts  indicative  of  an  intent  to  change 
the  title  to  the  property  to  the  prejudice  of 
the  creditor.  Bossy,  Chtsmnmny  emprm  ;  Lan» 
sing  V.  Sasiony  snpra.  Proceeding  to  jadg> 
ment  in  a  suit,  pending  at  the  time  of  issuing 
the  order,  is  not  a  vi<£ation  of  it.  P«hker  v. 
Waksmany  10  Paige,  485.  Nor  is  the  con- 
summation  of  a  previous  assignment  of  a* 
right  of  action.  Bichardson  r.  East,  9  id. 
243.  As  where  the  debtor  had  sold  certain 
demands  to  third  persons,  but  had  omitted  to 
do  some  act  necessaiy  to  the  completion  of 
the  transfer.  lb. 

/.  Contempt. — On  an  application  for  an 
attachment  to  punish  a  party  for  disobedience 
of  the  order,  it  is  necessary  to  show  that  the 
money  was  earned  by  or  due  to  the  defendant 
at  the  time  of  the  service  of  the  order;  or 
that  the  property  was  acquired  previous  to 
the  granting  of  the*  order.  Gerrmani  v. 
Wheeltorighty  3  Abb.  N.  S.  264 ;  PotUr  v. 
Lowy  16  How.  549.  Money  previously  earned, 
and  due  at  the  time  of  issumg  the  order  for- 
bidding transfer  or  disposition  of  funds,  can- 
not be  collected  and  applied  to  the  purchase  of 
family  suj^plies,  without  subjecting  the  party 
so  domg  to  attachment  for  contempt.  Taggaird 
T.  TakoU,  2  £dw.  Ch.  R.  628. 


IV.  The  Titlb  Obtained  by  Kbceivbr. 


a.  Time. — ^The  statute  provides  that  the 
receiver  shall  be  vested  with  the  property 
and  eflects  of  the  judgment  debtor,  from  tlw 
time  of  the  filing  Mid  recording  of  the  order 
appointing  him.  Bostwtck  v.  Menck,  40  N.  Y. 
(1  Hand),  383,  389;  Rev*g  S.  C.  10  Abb. 
^97  sub  nom.  Bostwiek  v.  Beiser;  Bogen  r. 


Comingy  44  Barb.  229.  The  lien-  does  not 
date  back  to  the  time  of  the  comiAencement 
of  the  supplementary  proceedings.  Becker  v. 
Torraneey  31  N.  Y.  (4  Tiff.),  631 ;  Voorhees 
V.  SeymouTy  26  Barb.  569;  Conger  v.  Sands, 
19  How.  8. 
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h.  Parsonal  propertj.— The  tkle  to  the 

penonal  prouerty  of  the  debtor  peoecB  to  the 
receiver,  without  an  aaBignment.  Bo$iwidc  ▼. 
Menek,  40  N.  Y.  (1  UaikI),  383 ;  Rey'g  S.  G. 
10  Abb.  197;  Moak  t.  Coaia,  33  Barb.  408 ; 
Chautauque  CowUy  Bemk  ▼.  Rislept  19  N. 
Y.  (5  Smith),  369 ;  PoHer  ▼.  WiUiams,  9  id. 
(5  Seld.),  142;  S.  G.  12  How.  107,  8ub  nom. 
Pin-Ur  V.  Clark;  5  id.  441,  and  1  Gode  R.  N. 
S.  144;  9  N.  Y.  Leg.  Oba.  307;  Peopk  t. 
Uulbert,  5  How.  44&;  &  G.  1  Gode  B.  N.  S. 
75 ;  9  N.  Y.  Leg.  Obe.  245.  Nor  can  the  judge 
require  an  assignment  of  the  personal  |wop- 
erty  of  the  debtor.  Ball  v.  Qoodmouj^  37 
How.  479;  Tern  Brotck  ▼.  SUxk,  13  How.  28, 
31:  S.  G.  2  Abb.  234,  236;  Uukmm  r. 
WiUs^   U  How.  446;  P^opU  ▼.  Hmikmi, 

tm  lioftl  pFOporly .— Tfie  title  to  the  real 
estate  of  the  debtor  does  not  pass  by  the  mere 
appointment  of  the  receiver,  but  a  conveyance 
from  the  debtor  to  such  receiver  may  be  com- 
pelled. This  vaa  the  law  as  set  forth  in 
Moak  V.  ComtB^  33  Barb.  498 ;  Ckauttmqm 
Onmt^  B€mk  v.  Aist^,  19  N.  Y.  (5  Smith), 
370;  PM4e  etc  rel,  WWiiuna^  v.  Hulkwft,  & 
How.  446;  S. G.  1  Gode  R.  N.  S.  75;  9  N.  Y. 
Leg.  Obs.  245 ;  contn,  P&rtmr  v.  WiXtimM^  9 
N.  Y.  (5  Seld.X  142;  S.  G.  12  How.  107,  sub 
nun.  PoHgr  v.  CUnrky  5  id.  441 ;  9  N.  Y. 


Leg.  Oba.307;  and  1  Gode  R. N.  S.  144;  and 
apparently  contra,  Beamitik  v.  Hey^  2  Bob 

d,  nrost  fbnd.  —  A  receiver  appointed 
under  this  section  is  not,  by  mere  force  of  his 
appointment,  vested  with  title  to  the  interest 
of  the  judgment  debtor  as  etstui  que  trust,  in 
the  income  of  a  tmst  fund  inalienahle  by  the 
beneficiary,  whether  such  ineone  has  accnied 
subseqaeut  or  previous  to  the  appointment. 
Gtmet  V.  Foeler,  18  How.  50.  Sue  imie,  §  297, 
notes  subd.  I,  ^. 

e.  Property  in  general.— The  receiver 

dees  not  oeoome  invealed  with  the  title  to 
any  property  acquirsd  by  the  debtor  subee* 
quent  to  the  order  of  appeiniment.  GraJ^  v. 
BBwneU,  25  How.  470;  S.  G.  2  Rob.  54; 
Aff'd,  31  N.  ¥.  <4  Tiff.),  9,  and  28  How.  581 
(ny  Nor  to  any  aoquired  subsequent  to  the 
order  for  the  examination.  CampMl  v.  Gtnet^ 
2  Hilt.  290.  See,  also,  Boetwick  v.  Menck^ 
40  N.  Y.  (I  Hand),  383,  385;  Rev'g  S.  G.  10 
Abb.  197,  sub  nom.  Boitwidt  v.  B^ur. 

/.  TeDADoy  hf  ovrtMy.— An  eatale  of 
a  tenant  by  curtesy  will  pass  to  a  reoeiver. 
appmnted  in  supplementary  against  such  ten- 
ant as  judgment  debtor ;  and  the  rente  due  at 
the  time  of  the  appointment,  as  well  as  thoae 
aecruing  afterwanl,  may  be  recovered  by  suc^ 
reoeiver.  Bemmh  v.  Hofi^  2  RoU  307 


V.  Authority  and  Functions  of  Receivsb. 


a.  Gtaneml  oafMOity.— The  cnpaoity  of 
the  receiver,  ^pointed  in  supplementary  pro- 
ceedings, is  that  of  a  trustee  only*  for  the 
creditors  which  ha  represents,  that  is,  only 
for  those  who  hnve  oommenoed  supplementary 
proceedings  and  procured  or  eonsenttd  to  his 
appointment.  Bo&Mek  v.  Mentk,  40  N.  Y.  (1 
Hand),  383;  Rer'g  8.  G.  sub  nom.  Bottwick 
V.  Bout,  10  Abb.  197. 

h  Pru|Nirtv''<ywii9cl  by  dobtor. — ^The 

appointment  of  the  receiver  vests  the  legid 
title  to  the  whole  property  in  such  receiver, 
and  he  may  assert  his  title  thereto  without  re- 
gard to  the  amount  of  the  judgments  upon 
whicKl  he  has  been  appointed.  Opinion  of 
Gnovnn,  J.,  in  BotUoiek  v.  Menck,  mipra, 

c.  Property  ftaudtilexitly  arsienecL 

The  receiver,  appointed  in  proceedings  supole- 
mentary  to  judgment  and  execution,  nas 
authority  to  bring  an  action  to  set  aside  an 
assignment  in  fraud  of  creditors.  Bostwick  v. 
Menck,  40  N.  Y.  (1  Hand),  383 ;  Rev'g  S.  C. 
10  Abb.  197,  sub  nom.  Bostwick  v.  Beizer; 
Kennedy  v.  Thorp,  3  Abb.  N.  S.  131 ;  S.  G. 
2  Daly,  258;  Bostwiek  v.  Bn><T,l0  Abb.  197  ; 
S.  G.  1  Hand,  383,  sub  nom.  Bostwiek  v. 
Menck;  Porter  v.  Williams,  9  N.  Y.  (5 
Sold.),  142;  S.  G.  12  How.  107 ;  5  id.  441, 
snb  nom.  Porter  v.  CUvrk;  9  N.  Y.  Leg.  Obs. 
307 ;  1  Gode  R.  N.  8. 141 ;  Se^moury.  WUeou. 
15  How.  355 ;  Rav'g  S.  G.  1*6  Barb.  294,  and 
overruling  Gasper  v.  Bennett,  12  How.  307 ; 
Hainer  v.  Fowler,  16  Barb.  300 ;  Ooodysar  v. 
Betts,  7  How.  187 ;  Dorr  v.  Noxon^  5.  id.  29. 
The  receiver  is  clothed  with  power  to  set 


aside  transfora,  ftnudulent  as  against  the  de- 
mands reprsoented  by  him,  only  to  an  extent 
suiBeient  to  ml6aiv  sach  demands  and  costs. 
Baglmiok  v.  IfendK  snpvn.  Where  an  action 
was.  brought  by  the  receiver  in  supplsmentarr 
proceedings,  to  set  aside  an  asiipunent,  held, 
that  the  recovery  sgainst  the  assignee  should 
be  limited  to  the  amount  of  the  judgment  and 
interest  with  costs,  although  the  vakie  of  the 
property  assigned,  far  exoeeded  the  amount 
of  the  judgment  creditor's  claioi.  Ib« 

d»  CanflKHiBg  cflaiaBanr-levy.— Whsse 

the  property  of  the  judgment  debtor  was  levied 
on  hy  one  of  the  creditors,  a  few  days  subse 
quent  to  the  commencement  of  supi^ementary 
proceedings  by  another  creditor,  but  befoit; 
the  appointment  of  the  receiver,  hM,  that  tht 
lien  of  the  levv  was  superior  to  that  of  tlie 
receivership;  the  title  of  the  receiver  takes 
effect  only  fh>m  the  time  of  his  appointment. 
Becker  v.  Torranee,  31  N.  Y.  (4  Tiff.),  631, 

— llOtt.— The  lien  of  the  receiver  on  prop- 
erty that  has  been  assigned  does  not  begin  at 
the  time  of  his  appointment,  and  only  takes 
efl^ct  when  an  action  is  commenced  by  such 
receiver.  Field  v.  Sands,  8  Bosw.  C85 :  Con- 
ifer V.  Sands,  19  How.  8,  And  see  a  doctrine 
apparently  similar,  in  Bostwiek  v.  Menck,  40 
N.  Y.  (1  ifand),  383,  385-7 ;  Be%'g  8.  G.  10 
Abb.  197.  Where  a  creditor  brings  an  action 
against  his  debtor  and  the  assignee  of  the  lat- 
ter, to  set  aside  an  assignment,  such  creditor 
acquires  a  lien  upon  the  assets,  dating  trom 
the  commencement  of  the  action ;  and  another 
credilort  procMding  against  th0  same  debtor  in 
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Mipptotiientary  proceedmgsj  and  having  the 
fMUtte  receiver  appointed  (who  commenoee  no 

action  in  this  behalf,  but  gets  posAcssion  of  the 
assets  through  the  action  pending),  acquires 
no  lien  thereon;  and  the  assets  obtuned  in 
the  action  must  all  be  applied  to  the  former 
creditor's  judgment.  Field  t.  Sands,  8  Bosw. 
685. 

—  delay  in  taking  possession  of  property, 
the  title  to  which  vests  in  the  receiver  on  his 
Appointment,  doen  not  of  itself  render  the  Uen 
of  the  receivership  inferior  to  that  of  a  levy  on 
an  execution  issued  subsequent  to  the  appoint- 
ment of  such  receiver;  so  hetd,  where  the 
deUy  was  ten  months.  Feasetiden  v.  Woods, 
3  Bosw.  550. 

e.  Action.  —  A  receiver  appointed  under 
this  section  is  not,  in  general,  invested  With 
authority  to  prosecute  an  action  which  the 
parties,  or  the  estate  which  he  represents, 
could  not  maintain.  Coops  v.  Bowks,  42 
Barb.  88 ;  S.  G.  28  How.  10,  and  18  Abb.  442. 
In  bis  complaint,  the  receiver  must  show  a 
cause  of  action  existing  in  both  parties,  and 
that  by  the  appointment  of  a  court,  having 
competent  iurisdiction,  the  power  to  prosecute 
the  action  has  been  conferred  upon  him  in  his 
representative  capacity,  id.  In  an  action  to 
set  aside  an  assignment,  it  is  not  enough  to  set 
forth  that  the  receiver  was  appointed  in  sup- 
plementary proceedings ;  the  judgment  in  the 
action,  and  the  facts  necessary  to  maintain 
such  s.upplementary  proceedings,  should  foe 
stated,  id.  An  objection  that  the  receiver 
did  not  show  his  appointment  as  a  receiver, 
when  he  demanded  the  delivery  of  personal 
property,  cannot  be  taken  on  the  trial  where 
the.  refusal  to  deliver  was  not  on  that  ground. 
Livingston  v.  Stassel,  3  Bosw.  19. 

—  proof — ^Where  the  purchase  of  a  large 
amount  of  goods  was  one  of  the  indications  of 
a  scheme  of  fraud  with  which  an  assignment 
was  infected,  the  receiver,  in  an  action  to  set 
aside  such  assignment,  is  not  estopped  from 
proving  the  fraud  because  the  judgment 
creditor  who  procured  his  appointment  had 
waived  the  question  of  fraud  by  bringing  an 
action  for  goods  sold  and  delivered.  Kennedy 
V.  Th4yrp,  3  Abb.  N.  S.  131 ;  S.  C.  2  Daly,  258. 


/  Power  of  said.— -A  receiver  may  sail 
lands  under  *  decree  in  a  creditor's  suit,  direct^ 
ing  such  sale,  and  the  application  of  the  pro- 
ceeds of  the  sale  in  payment  of  all  the  decrees 
against  the  property  of  the  judgment  debtor, 
notwithstanding  there  is  personal  property 
enough  in  the  hands  of  such  receiver  to  sat- 
isfy the  claims  of  one  of  the  creditors  de- 
manding immediate  satisfaction.  Chautauqtke 
County  Bank  v.  White,  6  N.  Y.  (2  Seld.),  236. 

g.  Ptotection  to  receiver.— Where  the 

title  to  property  has  vested  in  the  receiver, 
by  virtue  of  his  appointment,  it  is  not  in  the 
power  of  the  county  judge,  or  of  any  judi 
cial  officer  or  court,  to  divest  him  of  such 
title  by  a  mere  order  in  proceedings  to  which 
he  is  not  a  party.  Bifgers  v.  Coming,  44 
Barb.  229. 

h.    Conversion.  —  The    receiver   may 
maintain  an    action    against    the    judgment 
debtor  for   the  conversion  of   the  property 
vested  in  him  by  virtue  of  his  appointment 
Gardner  v.  Smith,  29  Barb.  68. 

But  where  the  title  to  the  property  had 
previously  been  transferred  to  a  third  party, 
by  neglect  to  pay  off  a  chattel  mortgage 
thereon,  the  refusal  of  the  debtor,  still  in  pos- 
session of  such  property,  to  deliver  it,  will  not 
be  regarded  as  a  conversion,  id.  The  receiver 
should  have  paid  off  the  mortgage  when  it  be 
came  due,  in  order  to  retain  the  right  to 
bring  an  action  for  a  conversion  of  the  prop- 
erty, lb. 

•.  Contempt. — The  refusal  to  deliver 
property  cannot  oe  punished  as  for  a  contempt, 
unless  there  is  an  order  or  direction  of  the 
court  requiring,  specifically,  such  delivery 
Watson  V.  Fitzsimmons,  5  Duer,  629.  For 
merly,  the  refusal  to  answer  questions  on  ex- 
amination before  a  master  was  the  subject  of 
punishment  for  contempt.  Qihon  v.  Albert,  7 
Paige,  278.    See  §  302  (n.) 

J.  Trust  iund- — ^The  surplus  oi  a  trust 
fund,  where  the  trust  is  cheated  by  a  person 
otlier  than  the  debtor,  cannot  be  recovered  in 
an  action  by  a  receiver  appointed  in  supple- 
mentary proceedings.  Campbell  v.  Foster,  iS 
N.  Y.  (8  Tiff.),  361 ;  S.  C.  below»  16  How 
275.    And  see  notes  to  §  297. 


VI.   POWBE  OF  THE   COUBT  WITH  REFERENCE  TO   ReCEIVEB. 


a.  Q^neral.-^The  receiver  is  subject  to 
the  order  of  the  court,  and  he  may  be  re- 
quired to  account  for  the  property  of  which 
he  assumes  possession  ;  the  judge  may  order 
the  application  of  funds  in  the  hands  of  the 
receiver,  and  he  has  control  over  the  assets  so 
as  to  charge  them  with  costs  of  proceedings 
under  §  301.  Webber  v.  Hobbie,  13  How.  382. 

b.  Izijtinction. — The  receiver  ought  not 
to  be  made  a  party  to  an  action,  and  therein 
enjoined  from  the  execution  of  his  official  du- 
ties ;  the  remedy  ia  by  application  to  the  court 
which  appointed  him.  Van  Bensselaer  v.  Em- 
erg,  9  How.  135. 

c.  Permission. — The  receiver  applies  to 
the  court  for  permission  to  make  a  aal6  und 
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close  up  the  trust  of  his  receivership.  SeaU 
V.  Nevius,  6  Duer,  672.  Where  the  receiver 
applied  to  the  court  for  permission  to  sell  the 
estate  of  the  judgment  debtor,  consisting  of 
an  interest  as  cestui  que  trust,  under  a  will, 
held,  that  the  estate  was  not  subject  to  sale, 
id.     And  see  ante,  subd.  Y,  note  j. 

d.  Disputed  title.— Where  the  property 
found  in  possession  of  the  debtor  was  claimed 
by  another,  the  receiver  was  ordered  to  release 
such  property  to  such  claimant,  on  his  giving 
an  undertaking  to  hold  it  subject  to  the  order 
of  the  court.  Dicker  son  v.  Van  Tine,  1  Sandf. 
724.     But  see  ante,  subd.  V,  note  g, 

e.  Sale. — Where  the  receiver  has  property 
to  a  very  lai^  amount  in  his  possession,  the 
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court  will  restrain  him  from  selling  the  whole 
of  snch  property  hy  auction,  to  satisfy  a  com- 
paratively small  JQiigment.  Warddl  ▼.  Leav- 
emeorth,  3  £dw.  Ch.  R.  244.    Aa  where  the 


property  was  rallied  at  t60,000»  hat  tha 
amount  required  to  satisfy  the  demand  was 
about  tl^OOa  lb. 


§  /299.  [254.]  (Am'd  1849.)  Proceedings  upon  claim  of  another  party  to 
property t  or  on  denial  of  indebtedness  to  judgment  debtor. 

If  it  appear  that  a  person  or  corporation  alleged  to  have  property  of 
the  judgment  debtor,  or  indebted  to  him,  claims  an  interest  in  the  properly, 
adverse  to  him,  or  denies  the  debt,  such  interest  or  debt  shall  be  recovera- 
ble only  in  an  action  against  such  person  or  corporation  by  the  receiver ; 
but  the  judge  may,  by  order,  forbid  a  transfer  or  other  disposition  of  such 
property  or  interest,  till  a  sufficient  opportunity  be  given  to  the  receiver  to 
commence  the  action,  and  prosecute  the  same  to  judgment  and  execution ; 
but  such  order  may  be  modified  or  dissolved,  by  the  judge  granting  the 
same,  at  any  time,  on  such  security  as  he  shall  direct 


a.  Apfdioation.  —  This  section  applies 
onljT  to  cases  in  which  prooeediDjra  have  been 
instituted  under  the  provisions  of  this  chapter 
r§§  292-294).  Goodyear  ▼.  BeUs,  7  How.  187 ; 
King  ▼.  Tuska^  1  Duer^  635.  And  where  the 
validity  of  the  claim,  or  the  title  to  the  prop- 
erty disoovered  by  such  proceedings,  is  dis- 

Suted  or  not  clear,  id.  liodman  ▼.  Henry,  17 
f.  Y.  (3  Smith),  482;  Sherwood  v.  Buffalo 
and  New  York  City  Bailroad  Co,  12  How. 
136 ;  CaUim  t.  Doughty,  id.  457 ;  People  ex 
rel.  Pease  v.  King,  9  id.  97.  It  implies  only 
to  actions  against  third  persons,  not  to  those 
between  the  judgment  creditor  and  iudgment 
debtor  only.  CaSin  v.  Doughty,  12  id.  457. 

b.  The  action. — The  action  to  recover 
demands  against  third  persons  or  property 
claimed  by  them,  can  only  be  maintained  by  a 


receiver  appointed  under  the  provisions  of  the 
Code.  Eamonaton  v.  McLoud,  19  Barb.  357; 
S.  C.  16  N.  Y.  (2  Smith),  543.  But  see  Cat- 
lin  V.  Doughty,  12  How.  457,  where  it  is  said 
that  the  word  "  only  *'  applies  to  the  phrase 
"  by  action,"  and  does  not  prohibit  an  action 
by  the  statutory  creditor's  bill. 

e.  The  order  of  prohibition.— Where 

the  claim  to  the  property  is  disputed,  or  the 
indebtedness  denied,  the  proper  way  is  ta  re- 
strain the  defendant  from  transferring  or  dis- 
posing of  such  property.  People  ex  rd.  Pease 
V.  King,  9  How.  97 ;  King  v.  Tuska,  1  Duer. 
635.  ^d  have  a  receiver  appointed,  id.  But 
such  order  cannot  issue  to  a  person  until  he  is 
made  a  party  to  the  proceedmgs,  as  under  an 
order  in  pursuance  of  §  294.  Atn^  y.  IWika» 
supra.    See  notes  to  §  296. 


§  300.  [255.]  (Am'd  1849, 1857.)  Reference  by  judge. 

The  judge  may,  in  his  discretion,  order  a  reference  to  a  referee,  agreed 
upon  by  the  parties  or  appointed  by  him,  to  repoit  the  evidence  or  the 
facts,  and  may,  in  his  disci'etion,  appoint  such  referee  in  the  first  order  or 
at  any  time. 


a.  Referee,  how  appointed.— The  re- 
feree may  be  appointed.  CHreen  v.  BuUard,  8 
How.  313;  Conway  v.  Hitchins,  9  Barb.  378. 
And  at  the  time  that  the  order  for  examina- 
tion is  made.  id.  And  see  the  Code  as 
amended,  1857,  this  section. 

h.  Referee,  oontrol  over  person.— • 

The  referee  possesses  no  control  over  the  pei^ 
son  of  the  defendant.  He  cannot  compel  an 
appearance  nor  punish  him  for  a  disobedience 
of  orders.  He  must  report  to  the  judge  who 
appointed  him.  Willabd,  J.,  in  Oreen  v. 
BuUard,  8  How.  313. 

c.  AcDoiimnient. — The  master,  upon  a 
reference  in  a  creditor's  suit,  had  no  right  to 
adjourn  the  reference  indefinitely  without  the 
consent  of  the  defendant ;  but  be  should  re- 


Suire  the  complainant  to  proceed  with  due 
ilisence.  Hudson  v.  Plets,  11  Paige,  180 :  S. 
0.  3  N.  Y.  Leg.  Obs.  120. 

d.  The  report. — The  referee  is  to  report 
the  evidence  or  the  facts  to  the  judge  who 
appointed  him.  Hatch  v.  Weyhum,  8  How, 
163,  166;  Smith  Y.Johnson,  7  id.  39,  40; 
Merritt  v.  Slocum,  6  id.  350.  And  see  supra, 
note  6.  If  he  is  appointed  for  the  express 
purpose  of  reporting  the  facts,  he  must  include 
the  evidence  at  large.  Dorr  v.  Aoaxm,  5  How. 
29. 

e.  Corrections. — The  referee  may,  in  his 
discretion,  allow  corrections  or  ezplanatioaa 
to  be  made  by  any  party  to  the  examination, 
even  after  it  has  been  concluded  and  certified 
by  him.  Cormng  v.  Tooksr  5  How.  16. 
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/  Property  to  be  deUvered  to  re- 
ceiver.— ^The  referee  is  to  decide  what  effects 
are  to  be  deliyered,  and  should  specify  partic- 
ularly as  to  the  manner  of  delivery;  and 
where  articles  are  mixed,  he  should  specify 
what  are  exempt  and  what  the  receiver  may 
take.  Diekerson  v.  Van  Tine,  1  Sandf.  724. 
For  it  was  not  the  desini  of  the  laws  to  allow 
the  receiver  to  proceed  and  take  what  prop- 
erty he  might  choose.  lb. 

9'  Power  of  ref<^ree,  when  ended.— 

An  examination  in  supplementary  prooeedii^ 
before  |t  referee,  when*  once  closed,  cannot  oe 
re-opened  on  the  direction  of  the  referee ;  it 
can  only  be  re-opened  by  special  order  from  the 
judge.  Orr's  Case,  2  Abb.  457.  The  power 
of  the  referee  over  the  defendant  is  concluded 
with  the  conclusion  of  the  examination,  id. 
Hudson  V.  Plets,  11  Paige,  180 ;  S.  0.  3  N. 
T.  Leg.  Obs.  120. 

h.  Practice  in  New  York  common 

pleas. — It  is  the  constant  practice  in  the 
court  of  common  pleas  of  New  York,  in  cases 
where  a  transcript  has  been  filed  from  the 
marine  or  a  district  court,  to  name  the  referee 
in  the  order  for  the  appearance  and  examina-' 
tion  of  the  debtor. 


».  Superior  oonrt  practloe. — "  The 

practice  we  have  adopted  when  judgment 
debtors,  or  persons  alleged  to  have  th^r  prop- 
erty, are  brought  up  for  examination  on  an 
order  of  one  of  the  justices,  is  now  stated  that  it 
may  be  more  fully  understood.  As  a  general 
rule,  we  will  not  order  a  reference  for  this 
purpose  against  the  wishes  of  either  party. 
The  examination  must  proceed  at  the  cham- 
bers of  the  court,  where  the  justicejn  attend- 
ance at  chambers,  or  holding  the  special  terra, 
can  see  that  no  injustice  is  done  to  examinants 
attending  without  counsel,  and  can  dispose  of 
the  legal  questions  arising,  to  the  great  saving 
of  trouble  and  expense  to  the  parties.  As 
such  examinations  are  usually  conducted,  his 
actual  attention  to  them  will  be  required  only 
occasionally;  and  they  will  not  interfere  mate- 
rially with  his  other  duties. 

''  Wherever  the  parties  agree  to  a  reference, 
it  will  be  ordered  of  course.  So,  when  it 
becomes  apparent  that  a  difficult  or  protracted 
investigation  must  ensue,  and  the  examinants 
have  counsel,  a  reference  will  be  directed.'* 
Campbell,  J.,  in  HoUiater  ▼.  Shafford,  1  Code 
R.  N.  S.  120;  S.  C.  3  Si^idf.  742,  sub  nom. 
HoUister  v.  Spafford, 


§  301.  [256.]  (Am'd  1849.)  Costs  of  proceedings. 

The  judge  may  allow  to  the  judgmeut  creditor,  or  to  any  party  so 
examined,  whether  a  party  to  the  action  or  not,  witnesses'  fees  and  dis- 
bu|:^emeuts,  and  a  fixed  sum  in  addition,  not  exceeding  thirty  dollars,  as 
costs. 


o.  Condition  precedent.-— This  section 

does  not  give  the  defendant  costs  unless  he 
has  been  examined ;  so  held  on  granting  a 
motion  to  dismiss  the  proceedings.  Engle  v. 
Bonneau,  2  Sandf.  679 ;  S.  C.  3  Code  R.  205. 

6.  No  property  discovered.  —  The 

creditor  should  pay  the  debtor  or  the  party 
examined,  costs,  where  no  property  is  found, 
in  like  manner  as  if  the  former  had  prosecuted 
the  latter  in  an  action  and  failed  therein. 
AnonytnotiSy  11  Abb.  108,  109;  id.  1  Code 
R.  N.  S.  113 ;  S.  C.  3  Sandf.  725.  And  when* 
the  examination  is  against  a  third  party,  the 
full  amount  (830)  should,  of  course,  be  al- 
lowed. 11  Abb.  108,  109. 

c.  Application  for  costs— time.— 

The  application  cannot  be  made  until  the  pro- 
ceeding has  been  brought  to  an  end  in  favor 
of  the  party  so  applying.  Davis  v.  Turner, 
4  How.  190. 

d.  Appropriation.  —  The  judees    may 
order  these  costs  to  be  paid  out  of  the  assets 


in  the  hands  of  the  receiver,  at  any  time  before 
the  final  order  disposing  of  such  funds.  TFe&- 
her  V.  Hohbie,  13  How.  382. 

«.  Form  of  order.  —  Where  the  order 
allowed  a  fixed  sum  for  '^  counsel  fee,"  and 
also  a  fixed  sum  for  <*  witnesses'  fees,"  but 
omitted  the  phrase  *'  as  costs,"  hdd  sufficient 
Htdsaver  v.  WiUs,  11  How.  446. 

/.  "Witnesses'  fees.— A  witness  exam- 
ined before  a  referee  in  supplementary  pro- 
ceedings is  entitled  to  the  sutntory  allowance 
of  fees  to  a  witness.  Davis  v.  Turner,  4  How. 
190.  (Laws  1840,  chap.  386,  ^  8:  « Fifty 
cents  for  each  day  while  attend mg  court  or 
oflicer ;  and  if  the  witness  resides  more  than 
three  miles  from  the  place  of  attendance,  travel- 
ing fees  at  the  rate  of  four  cents  per  mile  going 
and  returning.")  A  witness  is  entitled  to  his 
fees  for  attendance  for  Sunday  as  well  as  any 
other  day  during  the  sitting  of  a  oowr^.  Mus- 
cott  v.  Bunge,  27  How.  85.  See  §  311  and 
notes. 


§  303.  [25 7.  J  (AmM  1849, 1851.)  Disobedience  of  order,  how  punished. 

If  any  person,  party  or  witness  disobey  an  order  of  the  judge  or  referee 
duly  served,  such  person,  party  or  witness  may  be  punished  by  the  judge 
as  foi*  a  contempt.  And  in  all  Ciises  of  commitment  under  this  chapter,  or 
the  act  to  abolish  imprisouip^Qt  for  debt,  the  person  committed  may,  in  case 
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of  inability  to  perform  the  act  required,  or  to  endure  the  imprisomneut,  be 
discharged  from  imprisonmeDt,  by  the  court  or  judge  committiug  him,  or 
the  court  in  which  the  judgment  was  rendered,  on  such  terms  as  may  be 
just 


a.  Service  of  QPdBrB— proofl— Beforo 

an  attachment  can  issue  to  bnng  a  party  be- 
'Ibre  Uie  jndge  for  disobedience  of  an  order  in 
supplementary  proceedings,  it  must  be  made 
to  appear  that  the  order  was  lawful,  and  that 
it  was  duly  Berved.  The  manner  of  serrioe 
should  be  stated.  Be  Witt  t.  Dennis^  30  How. 
131.  Where  the  only  proof  or  serrioe  of  an 
order  was  by  affidavit  of.  an  attorney,  who 
specified  several  such  orders  without  giving 
copies  of  any  of  them,  and  stated  that  cer- 
tain of  them  had  been  personally  served  by 
the  sheriff,  AeM,  not  sufficient  to  grant  an  at- 
tachment, lb. 

—  iiregalarity.— *A  service  of  an  order, 
in  supplementary  proceedings,  made  withoat 
ezhibitmg  the  original  order  of  the  judge,  is 
irregular,  but  not  invalid,  and  cannot  be  en- 
tirely disregarded ;  the  party  served  must  ob- 
ject to  the  mode  of  service  by  appearance, 
and  his  omission  so  to  do  will  be  regarded  as 
a  waiver.  BiUings  v.  Cturver,  .54  Barb.  40. 

—  witness. — On  an  examination  of  a 
witness  before  a  referee,  it  is  not  necessary  to 
issue  a  special  order,  reduced  to  writing,  re- 
quiring the  witness  to  answer  every  question 
which  he  may  refuse,  and  to  go  through  the 
formality  of  serving  the  order  on  the  witness ; 
it  is  a  sufficient  service  if  the  witness  is  present 
when  the  referee  orders  him  to  answer.  La- 
^urop  V.  Ciapp,  40  N.  Y.  (1  Hand),  328,  336 ; 
8.  C.  below,  23  How.  423,  sub  nom.  Ckipp  v. 
Laihrop. 

—  attorney. — ^Where  the  proceeding  to 
punish  for  contempt  is  commenced  by  an 
order  to  ^show  cause  why  the  attachment 
shonld  not  issue,  the  service  is  sufficient  if 
made  upon  the  defendant's  attorney.  PiU  v. 
Davison,  37  N.  Y.  (10  Tiff.),  236 ;  S.  C.  34 
How.  355 ;  3  Abb.  N.  S.  398 ;  4  Trans.  App. 
266. 

6.  Jurisdictional.-— The  attachment 
should  be  made  returnable  before  the  Judge 
who  grants  it.  Kflly  v.  McCormick,  28  N.  Y. 
(1  Tiff.),  318;  S.  C.  below,  2  E.  D.  Smith, 
603 ;  Dresser  v.  Van  Pelt,  15  How.  19 ;  S.  C.  6 
Dner,  687 ;  Aff 'g  S.  C.  13  How.  331,  sub  nom. 
Wicker  v.  Dresser;  S.  C.  4  Abb.  93;  Shep- 
ard  V.  Dean,  13  How.  173 ;  S.  G.  3  Abb.  424 ; 
Matter  of  Smethurst,  2  Sandf.  724;  S.  C.  3 
Code  R.  55 ;  4  How.  369.  And  not  before 
one  of  the  judges  of  the  court  at  chambers. 
KeUy  V.  McCormick,  supra;  contra,  Dresser 
V.  Van  Pelt,  supra,  in  the  first  district,  and 
see  §  27.  But  if  the  judge  before  whom  the 
attachment  is  returnable,  happens  to  be  hold- 
ing special  term  at  the  time  the  party  is 
brought  before  him,  this  does  not  render  the 
proceeding  or  process  void.  id.  An  irregular- 
ity in  making  the  attachment  returnable  be- 
fore the  wrong  judge,  or  in  the  wrong  manner, 


is  not  sufficient  to  fender  tiie  proeesB  void,  but 
simply  voidable.  KiMy  r.  MeOomnick,  supra. 
As  to  the  question  whether  the  judge  alone, 
who  made  the  order  disobeyed,  can  p.uni8h 
for  the  oonteoftpi,  the  decisions  an  cooflksting. 
People  ex  rd  Kearney  y.  Kelly,  22  How.  309; 
8.  C.  sub  nom.  Kearneys  Case,  13  Abb.  469 ; 
Dresser  v.  Van  PeU,  15  How.  19 ;  S.  G.  6 
Dner,  687 ;  Aff 'g  13  How.  331 ;  S.  C.  4  Abb. 
93,  hold  that  either  the  judse  who  Hiade  the 
order,  or  the  court,  at  special  term  may  pun- 
ish for  the  disobedience  of  such  order.  And 
see  the  same  doctrine  apparently,  in  Lathrcp 
T.  Clapp,  40  N.  Y.  (1  Hand),  328,  335; 
8.  G.  below,  23  How.  423,  sob  nom.  Ckmp 
V.  Laihrop.  But  Wideer  v.  Dresser,  14 
How.  465;  S.  G.  34  Barb.  353;  Shepherd 
T.Dean,  13  How.  173;  8.  G.  3  Abb.  424, 
hold,  that  only  the  judge  who  made  the  order 
disobeyed,  can  punish  the  disobedience.  The 
judge  who  made  the  order  of  reference  may 
punish  the  disobedience  of  the  order  of  the 
referee  requiring. a  witness  to  answer.  Laih- 
rop V.  Clapp,  supra.^  And  the  order  of  pun- 
ishment need  not  state  that  the  proceeding 
had  been  impeded,  impaired,  prejudiced  or 
defeated  by  the  misconduct  of  the  defendants, 
lb. 

c.  Nature  of  the  prooeedipf.— The 

proceeding  to  punish  a  party  for  disobedience 
under  this  section  is  a  proceeding  in  the  action, 
and  not  a  special  proceeding,  ^ley  v.  Blacky 
35  How.  369 ;  Dresser  v.  V€m  PeU,  15  id.  19 ; 
S.  G.  6  Dner,  687. 

d.  Order  to  show  cause.— There  are 

two  modes  of  punishing  a  party  for  a  con- 
tempt— either  oy  granting  the  attachment  in 
the  first  instance,  or  by  issuing  an  order  to 
show  cause  why  an  attachment  should  not 
issue.  Pitt  V.  Ikivison,  37  N.  Y.  (10  Tiff.) 
235;  8.  G.  34  How.  355,  and  4  Trans.  App. 
266 ;  3  Abb.  N.  8.  398.  An  order  to  show 
cause  why  an  attachment  should  not  issue  is 
the  usual  mode  of  commencing  proceedings 
for  the  punishment  prescribed  m  this  section 
in  the  first  district.  Matter  of  Smethurst, 
2  Sandf.  724 ;  S.  G.  3  Gode  R.  55 ;  4  How. 
369.  The  order  to  show  cause  why  an  attach- 
ment should  not  issue  against  a  party  for  the 
violation  of  an  order,  is  not  the  foundation  of 
the  power  to  commit;  the  jurisdiction  is 
derived  from  the  originid  order  which  has 
been  disobeyed.  Myers  v.  Janes,  3  Abb.  301. 

«.  Papers  —  affidavits.  —  The  papers 

on  the  application  for  an  attachment  are  usu- 
ally entitled  in  the  action.  Pitt  v.  Davidson, 
34  How.  355 ;  8.  G.  37  N.  Y.  (10  Tiff;),  236, 
and  3  Abb.  N.  8.  398;  4  Trans.  App.  266. 
Although  they  may  entitled  '•'People  ex  rd, 

V. ."  Brown  v.  Andrews,  1  Barb. 

227 ;  People  ex  rd.  Youmg  v.  Crafty  7  Paige, 
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325 ;  3k^&rd  t.  Brawn,  4  id.  360.  Where  the 
Attachment  goes  agfttnst  a  witness  or  one  not 
%  part^  to  the  suit,  it  was  the  practice  always 
to  entitle  the  lepers,  according  to  the  latter 
mode,  in  all  proceedings  subsequent  to  the 
attachment,  8U^ord  ▼.  Brown,  supra.  On 
an  application  for  an  attachment,  affidavits, 
setting  forth  the  grounds  of  such  applica- 
tion should  be  presented,  and  a  copy  there- 
of should  be  served  with  the  attachment. 
Ward  €t  al.  y.  Arenaon,  10  Bosw.  589 ;  Mat- 
Ur  oS  SmethurH,  2  Saadf.  71H ;  S.  G.  3  Code 
B.  55 ;  4  How.  369. 

/.  Interrogatories. — The  witness 

against  whom  the  attachment  issues,  should  be 
furnished  with  a  copy  of  the  interrogatories, 
where  the  contempt  is  denied,  if  he  require 
such  copy.  De  Witt  v.  Dennis,  30  How.  131. 
But  where  the  defendants  are  before  the  judge, 
on  an  order  to  show  cause,  and  have  bMu 
served  with  the  affidavits  and  the  order,  and 
have  full  opportunity  to  answer,  the  interroga- 
tories need  not  be  filed.  Lathrop  v.  Llapp,  40 
N.  Y.  (I  Hand),  328,  335 ;  S.  0.  bcloV,  23 
Uow.  4^,  sub  nom.  Clapp  v.  Latkrop  ;  Pitt 
y.  Davison,  37  N.  Y.  (10  Tiff.),  235 ;  S.  0.  34 
How.  355 ;  3  Abb.  N.  S.  398 ;  4  Trans.  App. 
266 ;  Watson  v.  Fitssimmons,  5  Duer,  629. 

g-  Payment  of  money. — Disobedience 

of  an  order  to  pay  a  sum  of  money  is  pun> 
ishable  immediately,  by  a  precept  for  the  im- 
prisonment of  the  disobedient  individual. 
Brush  V.  Lee,  6  Abb.  N.  S.  50;  People  ex  rel 
Pease  v.  King,  9  How.  97.  But  if  an  order 
to  show  cause  be  issued  instead,  the  defend- 
ant cannot  object  to  the  mode  of  proceeding. 
Brush  v.  Ijee,  supra.  Nor  is  it  an  objection, 
that  the  original  judgment  was  for  the  pay- 
ment of  costs  only.  Id. 

h.  Disobedience  of  i2\jimotion  order. 

On  the  application  for  an  attachment  to  pun- 
ish a  person  for  disobedience  of  an  order  for- 
l»dding  the  transfer  of  funds,  it  is  necessaiy 
to  show  that  such  money  was  due  to,  or 
earned  by,  such  person  at  the  time  of  the  ser- 
vice of  the  order.  Gerregam  v.  Whedwright, 
3  Abb.  N.  S.  264.  One  who  draws  money 
from  a  bank,  and  applies  it  to  the  use  of  him- 
self or  family,  after  the  service  of  an  order 
forbidding  ti*ansfer,  etc.,  of  any  funds,  is  liable 
to  punishment  therefor,  although  the  fund  in 
the  bank  was  marked  "  in  trust."  People  ex 
rel,  Noel  v.  Kingsland,  5  Abb.  N.  8.  90 ;  S. 
G.  3  Keyes,  325 ;  1  Trans.  App.  270.  An  or- 
der requiring  a  person  to  pay  a  fine  or  be 
committed,  id  though  informal,  and  not  speci- 
fying clearly  the  grounds  of  the  order,  will  be 
upheld,  especially  if  there  are  accompanying 
papers  showing  that  the  party  was  convicted 
of  having  paid  away  money  in  violation  of  an 
order.  Reynolds  v.  McElhone,  20  How.  454. 

u  Confessing  judgment.  —  A  party 

who  violates  an  order  forbidding  transfer,  etc., 
of  pronerty,  by  confessing  judgment  to  another 
for  a  fictitious  debt,  thus  creating  a  lien  upon 
his  real  estate  situate  in  another  State,  is  guilty 
of  a  contempt,  finable  to  the  amount  of  the 
judgment.  Fenner  v.  Sanborn,  37  Barb.  610. 


i*  Bond. — ^The  bond  given  under  an  at- 
tachment requires  two  sureties,  but  if  only' 
one  surety  is  given,  it  will  not  be  void,  but 
only  irregular.  Morton  v.  CampbeU,  14  Abb. 
410 ;  S.  G.  37  Barb.  179.  But  the  sheriff  who 
allows  a  prisoner  to  go  on  such  a  bond,  is  liable 
for  an  escape,  id.  An  irregularitv  in  the  pro- 
cess on  which  the  arrest  is  made,  is  waived 
by  the  prisoner  giving  bail.  Kelly  v.  ffcCor- 
mtdb,  28  N.  Y.  (1  Tiff.),  318.  A  bond  con- 
forming to  the  requirements  of  the  statute, 
with  tne  exception  of  the  omission  of  the 
seals,  will  be  sustained  in  an  action  thereon, 
id.  It  IS  not  absolutely  essential  that  the 
party  bailed  should  appear  on  the  first  or  re- 
turn day ;  the  second  day  will  do.  People  v. 
Munroe,  15  How.  494. 

*.  Power  of  county  judge.— Dis- 
obedience of  a  subpcena  directea  to  a  witness, 
requiring  him  to  attend  before  a  county  judge 
and  testify  in  proceedings  supplementary  to 
judgment,  cannot  be  punished  by  such 
county  judge  where  the  judgment  was  en- 
tered in  the  supreme  court.  People  ex  rel, 
Brunett  v.  Dutcher,  3  Abb.  N.  S.  151. 

The  subpoBua  issues  from  the  supreme 
court,  and  is  tested  in  the  name  of  one  of  its 
justices,  and  can  only  be  punished  by  that 
court,  id.  Where  a  county  judge,  upon  an  ad- 
journed day  of  the  hearing  of  an  order  to  show- 
cause  why  a  debtor,  not  appearing  upon  a  pre- 
vious order  for  his  examination,  should  not  be 
punished,  fails  to  be  present  so  that  the  hear- 
ing cannot  proceed,  the  question  arises 
whether  such  judge  loses  jurisidiction  thereby 
so  as  not  to  be  i9>Ie  to  punish  for  the  con- 
tempt ;  and  is  not  decided  in  Myers  v.  Janes, 
3  Abb.  301. 

h  Ck>st8. — The  costs  of  the  proceeding  by 
attachment  are  to  be  taxed  as  "costs  in  the 
action,"  not  as  "  costs  of  an  action"  which 
are  allowed  in  special  proceedings.  Seeley  v. 
Black,  35  How.  369. 

m.  Order  of  committaL— An  order  of 

commitment,  which  does  not  state  the  partic- 
ular misconduct  or  offense  to  be  punished,  is 
void.  De  Witt  v.  Dennis,  30  How.  131.  An 
order  to  punish  a  witness  for  contempt,  in  not 
answering  before  a  referee,  need  not  specify 
that  the  proceedings  had  been  impeded,  im- 
paired, prejudiced  or  defeated  by  such  miscon- 
duct. Lathrop  v.  Clapp,  40  N.  Y.  (1  Hand), 
328;  S.  0.  below,  23  How.  423,  sub  nom. 
Clapp  V.  Lathrop.  The  order  punishing  a 
party  for  a  contempt  was  modified,  on  its 
appearing  that  the  contempt  was  incurred  by 
mistaken  advice  of  counsel  as  to  the  effect  of 
an  irregular  order,  so  as  to  give  the  party  an 
opportunity  of  doing  what  the  previous  order 
required,  or,  as  an  alternative,  suffer  the 
penalty.  BiUings  v.  Confer,  54  Barb.  40. 

.  In  the  Matter  of  Cavanagh,  a  question 
arose  whether  a  commitment  in  Kings  county 
should  be  to  the  penitentiary  or  to  the  county 
jail.  And  it  was  decided  that  if  the  commit- 
ment was  for  more  than  thirty  days,  the  peni- 
tentiary was  the  place  of  commitment.  10 
How.  27 ;  S.  C.  1  Park.  588.    But  if  such 
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gentence  or  judgment  were  erroneous,  the  ermr 
cannot  be  corrected  on  habeas  corpus.  People 
V  Cavanaghy  2  Park.  650 ;  S.  0.  2  Abb.  84. 
And  if  tlie  court  of  oyer  and  terminer  assume 
to  decide  the  question  on  habeas  corpus,  the 
supreme  court  will  reverse  the  decision  on 
certiorari  or  writ  of  error.  lb. 

n.  The  non-iznprisonxnent  act— The 

abolishing  of  imprisonment  for  failure  to  pay 
costs,  has  no  application  to  the  case  of  a  judg- 
ment debtor,  in  supplementary  proceedings,  m 
contempt  for  not  paying  a  judgment  and  costs 
under  an  order  preyiously  granted.  People  ex 
rel  Keai-ney  v.  Kelly,  22  How.  309;  S.  C. 
13  Abb.  459,  sub.  nom.  Kearney's  Case,  And 
see  note  I,  supra. 

0,  Yax^ting  aa  order  —  deceit.— 

Where  the  contempt  of  court  charged,  con- 
sisted of  procuring  by  deceit,  from  a  justice, 
an  order  vacating  a  prior  order  made  by  him, 
m  a  supplementary  proceeding,  l^eld,  that  if 
such  a  "  deceit"  or  ''  abuse  of  process  and 
proceedings  "  of  a  court  could  be  punished  as 
for  a  contempt  as  regards  the  parties  impli- 
cated, no  such  result  will  follow  where  other 
parties  are  not  pr^udioed  by  it.  De  Comeau  y. 
People,  7  Rob.  498.  In  this  case,  the  order 
obtained  by  the  "deceit,"  or  suf^sed  suppo- 
sition of  facts,  was  a  nullity,  so  that  the 
plaintiff  might  have  gone  on  with  his  proceed- 
mg.  lb. 

p.  Motion  to  set  aside.  — Questions 
afliecting  the  validity  of  the  order  disobeyed, 
cannot  be  raised  for  the  first  time  in  opposi- 
tion to  a  motion  to  commit  for  contempt; 
they  should  be  raised  by  the  defendant  on  a 
motion  to  set  aside  the  proceedings.  Hilton 
y.  Patterson,  18  Abb.  245.  On  a  motion  to 
commit  for  contempt  for  disobedience,  the 
only  questions  that  can  be  raised  are  those 
affecting  the  regularity  of  the  proceedings 
under  the  order,  and  the  excuse  for  disobey- 
ing it.  lb. 

fl.  AppeaL — ^The  order  punishing  a  party 


for  contempt  must  be  filed  and  entered  with 
the  clerk  before  an  fpeMi  can  be  brou^t. 
MarshaU  v.  jPrancuoo,  10  How.  147.  An 
order  punishing  a  party  or  witness  for  a  con- 
tempt in  not  answering  questions  in  supple- 
mentary prooeedinM,  is  appealable.  Laihrop 
y.  Clapp,  40  N.  Y.  (l  Hand),  328 ;  S.  C. 
below,  23  How.  423,  sub  nom.  Clapp  v.  Zatft- 
rop;  Forbes  "R.  WUlard,  37  How.  193;  S.  C. 
54  Barb.  520.  Whether  an  order  dischai^ging 
a  party  from  an  attachment  for  contempt  is 
appealable,  seems  to  be  doubtful.  People  ex 
rel.  Pease  v.  Kinq,  9  How.  97.  On  an  ap- 
peal from  an  order  punishing  a  witness  for 
contempt,  the  objection  that  the  execution  on 
which  the  proceedings  were  founded  was  in- 
sufllcient,  cannot  be  raised  for  the  first  time. 
People  y.  MarsUm,  18  Abb.  257.  On  the 
apnlication  for  an  attachment  to  punish  the 
debtor  for  disobeying  an  order  of  the  referee 
to  deliver  property  to  a  receiver,  such  debtor 
wiU  be  heard  by  way  of  appeal  from  the  deci- 
sion ordering  the  delivery.  IHckerson  v.  JVan 
Tine,  1  Sandf.  724. 

r.  Escape. — ^The  sheriff  is  liable  to  the 
party  aggrieved  for  damages  sustained  by  the 
escape  of  the  prisoner  committed  under  this 
section.  See  Loosey  y.  Orser,  4  Bosw.  391, 
note  j,  supra, 

s.  Discharge— Inability.— The  person 

in  contempt  may  apply  immediately  to  oe  dis- 
charged on  the  ground  of  inability  to  perform; 
the  granting  of  the  application  is  discretion 
ary.  Maass  v.  La  Torre,  6  Abb.  N.  S.  219 
This  clause  applies  both  to  commitments  for 
contempt  and  for  fraud,  id.  If  the  debtor, 
who  has  been  committed,  cannot  pay  the  debt, 
or  give  security,  or  make  the  assignment,  he 
cannot  perform  the  act  required  by  the  law 
of  1831  chap.  300,  to  enable  him  to  obtain 
his  release,  and  he  may  be  discharged,  id. 
Still,  the  gpranting  of  the  application  is  discre- 
tionary, and  if  a  proper  cas^  is  not  made  out, 
the  petitioner  will  be  kept  in  oonflnement.  lb 


§303.7 


Goers  in  Civil  AcnoNS. 


583 


SsonoK  303. 
304. 
305. 
306. 
307. 
308. 
309. 
310. 
311. 
312. 
313. 
314. 
315. 
316. 
317. 

318. 

319,  320. 

321. 

322. 


TITLE   X. 

Of  the  costs  of  civil  actions. 

Fee  bill  abolished ;  allowances  ^ven,  termed  costs. 

When  allowed,  of  course,  to  pljuntiff. 

When  allowed  to  defendant. 

When  allowed  to  either  party  in  the  discretion  of  the  court. 

Amount  of  costs  allowed. 

Allowances,  in  addition,  of  a  peroentige  on  the  recoyery  or  claim. 

Percentage ;  how  computed. 

Interest  on  Terdict  or  report,  when  allowed. 

Costs,  how  to  be  inserted  in  judgment. 

Clerk's  fees. 

Referee's  fees. 

Costs  on  postponement  of  trial. 

Costs  on  a  motion. 

Costs  against  infant  plaintiff. 

Costs  in  an  action  by  or  against  an  executor  or  administrator,  trustee  of 

an  express  trust,  or  a  person  expressly  authorized  by  statute  to  sue. 
Costs  on  rcTiew  of  a  decision  of  an  inferior  court,  in  a  special  proceeding. 
Costs  in  actions  by  the  people. 

Costs  against  assignee  of  cause  of  action,  after  action  brought. 
Costs  on  a  settlement. 


^  303.  [258.]  Fee  bill  abolished  ;  allowances  given^  termed  costs. 

All  statutes  establishing  or  regulating  the  costs  or  fees  of  attorneys, 
solicitors  and  counsel  in  civil  actions,  and  all  existing  rules  and  provisions 
of  law,  restricting  or  controlling  the  right  of  a  party  to  agree  with  an 
attorney,  solicitor  or  counsel,  for  his  compensation,  are  repealed  ;  and  here- 
after the  measure  of  such  compensation  shall  be  left  to  the  agreement, 
express  or  implied,  of  the  parties.  But  there  may  be  allowed  to  the  pre- 
vailing party,  upon  the  judgment,  certain  sums,  by  way  of  indemnity,  for 
his  expenses  in  the  action ;  which  allowances  are  in  this  act  termed  costs* 

I.  CoNSTRucrnoN  op  Section. 


a.  This  seotion  does  not  fiimish 
rtile  in  action  between  attorney  and 

client. — In  an  action  between  an  attorney 
and  his  client,  to  recover  for  serrices  render- 
ed, costs,  as  taxed  by  the  clerk  under  the  Code, 
are  not  the  measure  of  compensation  for  such 
services.  Proof  of  the  value  of  such  services 
must  be  given.  The  plaintiff  cannot  have 
Judgment  in  such  an  action,  on  no  other  proof 
of  the  value  of  sudi  services  than  that  shown 
by  the  judgment  roll.  Garr  v.  Mairet,  1  Hilt. 
498 ;  Moore  v.  Wesiervelt,  3  Sandf.  762 ;  S. 
C.  1  Code  R.  N.  S.  131 ;  Stow  v.  Hamlin,  11 
How.  452;  Barth  v.  GUmany  18  N.  Y.  (4 
Smith),  260;  S.  C.  17  How.  1;  Boston  v. 
Smithy  1  £.  D.  Smith,  318;  Sanford  v.  Buekr 
man,  24  How.  521.  This  case  is  said  to  have 
been  reversed.  See  S.  C.  35  How.  642  (n.) 
The  law  will  not  presume  an  agreement  to 
allow  to  the  attorney  what  the  statute  gives 
to  a  party  as  his  compensation.  Stow  v.  Ham- 
Uny  11  How.  452. 

h.  Agreement    between   plaintLff 
and  attorney,  compromise  of  suit.— 

In  Uiis  case  the  parties  agreed  to  take  and 


receive  ax^rtain  sum  in  lieu  of  statutory  costs* 
The  suit  was  compromised,  defendant  to  pay 
attorney's  costs.  Hddy  that  the  defendant 
must  pay  the  sum  agreed  upon  between  the 
plaintiff  and  his  attorney  at  the  commence- 
ment of  the  action.  HaU  v.  Ayer,  9  Abb.  220 ; 
S.  C.  19  How.  91. 

c.  No  special  agreement.  —  Where 

there  is  no  special  agreement,  prifka  faciey  the 
taxable  costs  were  the  measure  of  the  attor- 
ney's compensation.  Bichardson  v.  Brooklyn 
City  and  Newtown  Bailroad  Co.  15  Abb.  342 
(n.) ;  S.  C.  24  How.  321 ;  id.  48(>(n.) ;  Keenan 
V.  Dorfiingery  19  id.  153 ;  S.  C.  12  Abb.  327 
(n.),  sub  nom.  Keenan  v.  Dwrfinger, 

d.  Each  matter  judged  by  itself.— 

The  right  of  an  attorney  to  compensation  for 
services  rendered  in  one  matter,  is  not  forfeited 
by  his  misconduct  and  breach  of  trust  in  ano- 
ther matter  entirely  distinct  from  the  first. 
Currie  v.  Cowlea^  6  Bosw.  452. 

tf.  No  merits  in  case.— An  attorney 

was  retain^  to  conduct  a  cause  pendine  on 
appeal.    Held,  that  evidence  tending  to  show 
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that  there  were  in  fact  no  merits  in  the  case, 
was  irrelevant,  and  could  not  be  introduced 
in  an  action  commenced  by  the  attorney  for 
his  services.  Case  v.  Hotchkiss,  3  Keyes,  334; 
id.  3  Abb.  N.  S.  381 ;  1  Trans.  App.  285;  37 
How.  283. 

/.  From  what  time  attorney's  ao- 
connt  draws  interest—If  a  client  retains 

an  account,  without  objection,  rendered  to 
him  by  his  attorney  for  professional  services, 
it  becomes  an  account  stated,  and  fh>m  the 
time  it  was  rendered  interest  may  be  col- 
lected. Tb. 

p.  Discontintdng  action,  no  bar  to 

recovery. — Semble,  that  where  an  attorney 
is  conducting  several  actions  for  a  party,  he 
does  not  bar  his  subsequent  right  to  a  recovery 
for  services,  by  commencing  an  action  against 
his  client,  and  attaching  his  property.  So 
Tield,  even  where  the  services  for  which  he 
sought  to  recover  were  rendered  in  actions 
still  pending.  Porter  v.  Buekman,  38  N.  Y. 
(11  Tiff.),  210;  S.  0.  6  Trans.  App.  65. 

h.  Compulsory   reference    cannot 

be  ordered.  —  it  is  not  proper  to  order  a 
compulsory  reference,  in  a  case  where  there  is 
a  difference  of  opinion  between  attorney  and 
client  as  to  the  measure  of  compensation. 
Fox  v.  FoXy  24  How.  409. 

i.  Champerty  abolished.— The  effect 

of  the  provisions  of  the  Revised  Statutes,  by 
which  the  old  statute  of  1  Rev.  Laws,  1813, 
172,  against  champerty  and  maintenance  was 
abolished,  sanctions  the  conclusion  that  not  a 
vestige  of  the  law  of  maintenance  or  cham- 
perty remains  in  this  State,  with  the  single 
exception  respecting  titles  to  land,  and  of  the 
provisions  of  the  Code  respecting  assignment 
of  causes  of  action.  Sedgwick  v.  Stanton^  14 
N.  Y.  (4  Kern.),  289;  Burgin  v.  Ireland, 
id.  322;  Satterlee  v.  Frazer,  2  Sandf.  141; 
Benedict  v.  Stuart,  23  Barb.  420 ;  Voorhees  ▼. 
Dorr,  51  Barb.  580. 

i.  Rule  notwithstanding  §  303  of 

the  Codd. — ^It  is  still  illegal,  notwitbstand* 
ing  this  section,  for  an  attorney  to  make  a 
contract  with  his  client,  that  he  (the  attor- 
noy)  will  carry  on  the  suit  at  his  own  expense, 
and  be  himself  responsible  for  the  costs. 
Brotherson  v.  Conscdus,  26  How.  213.  In 
this  action,  the  restrictions  upon  transactions 
between  attorney  and  client  are  discussed  at 
gieat  length.  See,  also,  Fish  v.  Fish,  39  Barb. 
513;  Harrington  v.  Long,  2  Mylne  &  Keen, 
590 ;  Anderson  v.  Badcliffe,  1  £llis,  B.  &i  £. 
806. 

k.  A^eement   between    attorney 

and  client. — An  agreement  of  this  nature, 
where  the  attorney  is  promised  large  compen- 
sation, is  regarded  witn  great  suspicion  by  the 
court.  In  case  the  meaning  of  the  instm- 
ment  is  not  transparently  obvious,  the  most 
favorahle  construction,  in  favor  of  the  client, 
should  be  put  upon  it.  Hitehings  r.  Van 
Brunt,  38  N.  Y.  (11  Tiff.)  335;  S.  0.  5  Abb. 
N.  S.  272. 

I  Agreement  need  not  be  in  writ- 
ing.—  A  valid  agreement  may  be  made  be- 


tween an  attorney  and  his  client;,  by  which 
hie  light  to  recover  fees  for  his  services  is 
contingent  upon  his  success  in  the  action.  It 
is  not  necessary  that  such  agreement  should 
be  in  writing.  Fitch  v.  Gardenier,  2  Keyes, 
516. 

m.  Court  Still  has  power  to  prevent 
ezoessiTe  ohargee.— Oajust,  Gh.  J^ 

says:  ''We  do  not  think  that  the  court  is 
deprived  of  the  power  of  looking  into  arrange- 
ments between  attorney  and  client."  In  this 
case  there  was  a  gross  overchai^,  the  clients 
being  very  illiterate  persons.  A  reference  wats 
ordcored,  and  the  attorney  was  obliged  to 
refund  a  considerable  portion  of  the  money 
retained,  or  stand  committed  for  contempt. 
Barry  v.  Whitney,  3  Sandf.  t»96 ;  S.  0. 1  Code 
K.  N.  S.  101. 

n.  Attorney  cannot  set  np  illegality 

of  OOllection. — Where  an  action  is  com 
menoed  against  an  attorney  to  compel  him  to 
pay  over  money  -eoUected,  he  cannot  set  up 
any  illegality  in  the  transaction  betweein  the 
client  and  the  person  from  whom  the  money 
was  collected,  in  order  to  protect  himself  (the 
attorney)  from  liability.  Fog^rty  ▼.  Jordan, 
2  Rob.  319. 

0.  AdJon  on  trespass  on  land.— 

This  section  of  the  Code  has  not  repealed  2 
R.  S.  613,  §  3,  relative  to  costs  in  an  actior 
for  trespass  on  lands.  Utter  t.  Qijford,  2^ 
How.  289.  See,  also,  Jermain  v.  Booth,  \ 
Denio,  639. 

i>.  Old  rule  as  to  costs  superseded 

A  new  rule,  as  regards  costs,  has  oeen  estab 
lished  by  the  Code  of  Procedure,  and  all  formei 
rules  upon  that  subject  have  been  superseded 
by  it.  Montgomery  County  Bank  v.  ^^fiy 
City  Bank,  7  N.  Y.  (3  Seld.),  465. 

9.  Costs  on  appeal.— The  provisions  of 
the  Code  regulating  costs,  apply  to  appeals  as 
well  as  to  original  actions.  lb. 

r.  —  to  highest  court,  when  none 

allowed. — On  an  appeal  to  the  court  of  ap- 
peals, costs  are  in  the  discretion  of  that  court. 
No  costs  should  be  allowed  when  the  decree 
of  the  court  below  is  reversed.  Bouchaud  v. 
Dias,  1  N.  Y.  (1  Comst.),  201;  S.  0.  1  How. 
App.  Cas.  509. 

s.  —  in  courts  of  U*  8. — The  question 
of  costs  in  the  federal  courts,  is  not  affected 
by  this  section.  1  Blatchford  C.  0.  R.  647, 
650. 

t  Surrogate's  court,  rule  as  re- 
gards costs  in. — ^In  all  cases,  where  the 
surrogate  is  aathorixed  to  award  costs,  he 
must  tax  the  same  at  the  rates  allowed  for 
similar  services  in  the  court^of  common  pleas 
in  the  year  1^37  ^3  R.  S.  5th  ed.  367,  §  23). 
Western  v.  Bomatne,  1  Bradf.  37 ;  WUkxfx  v. 
Smith,  26  Barb.  316.  He  has  no  authority  to 
make  an  arbitrary  allowance  to  counsel  in  lieu 
thereof.  Burtis  v.  Dodge,  1  Barb.  Ch.  77,  91 ; 
WiUcox  V.  Smith,  26  Barb.  316.  Previous  to 
the  Revised  Statutes,  the  surrogate  could  not 
award  costs  in  any  case.  SchuUs  v.  Pulver,  3 
iy  182;  Beid  ▼.  Vtmderk^dm,  5  Oow. 
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719.  The  Code  ooofera  no  mieh  anthoritj  o& 
him  or  his  courts;  it  is  only  applieaUe  to 
cases  arising  in  surrogates'  courts,  after  ap- 
peals have  been  taken  to  the'  supreme  court. 
^  318, 471,  post  The  rule  is  found  in  Devin 
▼.  Patchin,  25  How.  5 ;  S.  0.  26  N.  Y.  (12 
Smith),  441 ;  Re^g  S.  0.  37  Bari>.  430,  suh 
nom.  Patekm  t. 


«.  Appeal  from  ctatrogata's  dectee. 

An  appoJ  from  the  order  ot  a  surrogate,  ap^ 
pointing  an  administrator,  is  a  calendar  cause', 
and  should  be  so  treated  in  the  taxation  of 
costs.  See  Rule  27,  poet  •~,  and  Rule  70  of 
the  Rules  of  1849,  in  equity.  Broehoaiy  t. 
Jewett,  16  Barb.  590.  See,  also.  Role  SI,  and 
note  — ,  po9t,  page  — ^ 


n.  Securitt  for  Coats — When  Ordcreix 


a.  Rule  aa  to  non^reajdent  plaintiff. 

Where  an  action  is  oommenced  by  a  noi^resi- 
dent  plaintiff,  in  the  superior  court  of  the  city 
of  New  York,  he  must  give  security  for  costs ; 
this  is  the  rule  notwithstanding  he  may  be 
at  the  time  a  resident  of  the  State.  Gardner 
y.  KoY  2  Sandf.  632;  S.  G.  1  Code  R.  120; 
BoUo^  Y.  Toylar,  18  Abb.  385 ;  S.  C.  3  Rob. 
647 ;  'Hlossom  ▼.  Adams,  2  Code  R.  59 ;  S.  0. 
7  N.  ~.  Leg.  Obs.  314;  Hicks  t.  Fayson,  7 
Abb.  i26;  ^^hens  t.  Blair,  I  N.  Y.  Leg. 
Obs.  34. 

h.  Plaintiflr  becoming  resident— 

pem  in^  action. — ^The  fact  that  a  party 
who,  at  tEe  time  of  commencing  his  action, 
was  a  non-resident,  and  who  aiUrwards  be- 
comes a  resident,  does  not  excuse  him  from 
filing  security  for  costs.  Ambler  ▼.  Ambler,  8 
Abb.  340. 

CL  Intention  to  afi^dn  become  a  resi- 
dent.-*- Notwithstanding  a  party  formerly 
was  a  resident,  and  intends  again  to  hi- 
come  so,  this  will  not  excuse  his  filing  secu- 
rity for  costs.  €Meh  y.  Samc^,  1  Bosw. 
657 ;  S.  G.  7  Abb.  19. 

d.  Action  for  tort  by  bankrapt.— 

When  an  action  is  oommenced  of  this  nature, 
by  a  bankrupt,  he  cannot  be  required  to  give 
security  for  costs.  Cor^U  y.  DaviSy  5  Hill, 
559. 

e.  Foreign  eoTemment.  —  Such  a 

party  is  required,  uke  any  other  non-resident 
plamtiff,  to  gtye  security  for  costs.  BtpubKc 
of  Mexico  y.  Arrangois,  3  Abb.  470. 

/.  Sole  purpose  delay.— These  proceed- 
ings will  be  yacated,  when  it  is  shown  that 
the  sole  purpose  is  to  cause  delay,  or  when 
they  are  resorted  to  for  any  other  improper 
purpose.  Bobinson  y.  Sinclair,  1  Denio,  628. 

g.  Imprisonment    of   plaintiff.— 

Where  the  plaintiff  was  impnsoned  in  the 
State  prison  for  a  term  of  years,  Jteld,  on  a 
motion  for  security  for  costs,  equivtlent  to  ab- 
sence from  the  State.  Anonymous,  1  Cow. 
60. 

h.  Provisions  of  the  Revised  Stat- 
utes.— ^These  provisions  are  found  in  3  R.  S. 
910,  911. 

§  1.  When  a  suit  shall  be  commenced  in 
any  court, 

1.  For  a  pluntiff  not  residing  within  the 
Jurisdiction  of  such  court ;  or  for  seyeral 
plainti&,  who  are  all  non-residents ;  or, 

2.  For  or  in  the  name  of  the  trustees  of 
any  debtor;  or, 

3.  For  or  in  the  name  of  any  person  beinr 
faiGoltent,  who  shall  have   been  dischai^ged 
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from  his  debts,  or  whose  person  shall  have 
been  exonerated  from  imprisonment,  pursu- 
ant to  any  law,  for  the  collection  of  any  debt 
contracted  before  the  assignment  of  his  estate ; 
or, 

4.  For  or  in  the  name  of  any  person  com- 
mitted in  execution  for  a  crime ;  or, 

5.  In  the  name  of  any  infant,  whose  next 
friend  has  not.  given  security  for  costs ; 

The  defendant  may  require  such  plaintiff  to 
file  security  for  the  payment  of  the  costs  that 
may  be  incurred  by  the  defendant,  in  such 
suit  or  proceeding. 

i.  When  ootirt  will  not  increase 
amount  of  seenrity. — ^The  court  will  not 

entertain  an  application  for  an  increase  of  the 
amount  of  the  security,  where  an  order  has 
been  issued  and  security  filed  under  it,  and 
twenty  days  have  elapsed  without  objection. 
Castdlanos  v.  Jones,  4  Sandf.  679. 

i.  Staying  prooeedings  nntil  secu- 
rity filea.*--^ne  power  of  staying  proceed* 
ing&till  security  for  costs  shall  be  filed  is  in- 
cidental, and  may  be  exereised  wholly  inde- 
pendent of  any  statute.  People  ex  rel.  Ftdler 
V.  Oneida  Common  Pleas,  18  Wend.  652; 
Dyer  v.  Dunivan,  3  How.  135. 

k.  Exoneration  from  imprisonment. 

In  order  that  a  defendant  may  succeed  on  a 
motion  to  obtain  security  for  costs,  on  the 
sround  that  the  person  of  the  plaintiff  has 
been  exonerated  from  imprisonment,  he  must 
show  the  present  in^lity  of  the  phuntiff  to 
pay  costs.  Qomes  v.  Grorr,  18  Wend.  577. 
If,  after  the  commencement  of  a  suit,  the 
plaintiff  shall  become  a  non-resident,  or  all 
the  plaintifis  shall  become  non-residents  or 
insolvent,  and  be  discbaraed  or  exonerated,  as 
aforesaid,  or  be  sentenced  to  State  prison  for 
any  term  less  than  for  life,  the  defendant  may 
also  require  such  security  to  be  filed.  2  R.  S. 
620,  §  2. 

I  Plaintiff's  inTOluntarjr  depart- 
ure.— ^In  this  case  the  plaintiff  bad  actually 
acquired  a  residence  in  this  State,  and  was 
taken  as  a  fugitive  to  another  State;  Tidd, 
that  he  must  give  security  for  costs,  or  have 
the  complaint  dismissed.  Long  v.  Hall,  3 
Sandf.  729,  §  3.  The  order  to  file  such  secu- 
rity, and  that  all  proceedings  on  the  part  of 
the  plaintiff  be  stayed  until  such  security  be 
filed,  and  the  sureties  shall  justify  if  excepted 
to,  may  be  made  by  the  court  in  which  the 
action  is  pending,  or  by  any  judge  thereof  in 
vacation,  upon  due  proof  by  affidavit  of  the 
facts  entitling  such  defendant  thereto.  2  R.  S. 
620,§3. 
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m.  Notice  to  ^[flaintiff.— The  ptointifr 
must  hftye  doe  notice  when  en  applicetion  fbr 
security  is  made  to  the  oonrt.  ChampUm  t. 
Pieroe,  3  Wend.  445. 

n.  Application  to  judge  at  cham- 
bers.—-tn  such  a  case,  the  order  formerly 
was  that  the  plaintiff  show  cause  on  the  first 
day  of  the  next  term,  or  file  security  within 
twenty  days.  Jb. 

0.  Power  of  supreme  court  com- 

xnissioxier . —  This  officer  has  the  power  to 
make  an  order  for  security  for  costs,  and  he 
may  also  modify  or  revoke  it.  Moore  ▼.  Mer- 
riU,  9  Wend.  482. 

Such  security  shall  be  given  in  the  form 
of  a  bond,  in  a  penalty  of  at  least  two  hun- 
dred and  fifty  dollars,  with  one  or  more 
sufficient  sureties^  to  the  defendant,  con- 
ditioned to  pay  on  demand  all  costs  that  may 
be  awarded  to  the  defendant  in  such  suit. 
2  B.  S.  620.  §  4. 

1).  Leave  not  necessary  to  i>rose- 

CUte  bond. — It  is  not  necessary,  previous  to 
the  commencement  of  an  action  on  a  bond 
given  as  security  for  costs,  to  obtain  leave  to 
sue.  Higley  v.  Mobinson,  7  Wend.  482. 
a.  One  surety  sufficient.— Where  an 

order  is  made  that  the  plaintiff  file  security 
for  costs,  an  undertaking  executed  by  two 
sureties  was  filed.  Held,  that  if  one  of  the 
sureties  justified,  it  was  sufficient.  Biggins  v. 
WaUams,  2  Duer,  678. 

The  security  must  be  filed  with  the  clerk 
of  the  court,  and  notice  thereof  be  given  to 
the  defendant  or  his  attorney.  Within  twenty 
days  after  the  service  of  such  notice,  the  de- 
fendant may  except  to  the  sufficiency  of  the 
sureties  by  giving  notice  of  such  exception  to 
the  plaintiff's  attorney.  2  R.  S.  620,  §  5. 

Within  twenty  days  after  such  notice  of 
exception,  the  sureties  shall  justify,  by  an 
affidarit,  that  they  are  worth  double  the  penalty 
of  such  bond,  over  and  above  all  debts ;  of 
which  affidavit  a  copy  shall  be  served  on  the 
defendant  or  his  attorney.  Such  justification 
shall  operate  to  discharge  the  order  to  stay 
proceedings.  2  R.  S.  620,  §  6;  Biggins  v. 
Wmiamsy  2  Duer,  679. 

In  the  cases  in  which,  according  to  the  pro- 


vi8i<»8  of  this  title,  a  defendant  at  the  com* 
menoement  of  a  suit  shall  be  entitled  to  re(|uire 
security  for  costs,  the  attorney  for  the  plaintiff 
shall  he  liable  for  such  costs,  to  an  amount 
not  exceeding  one  hundred  dollars,  until  secu- 
rity therefor  be  filed,  as  herein  provided, 
whether  such  security  shall  have  been  required 
by  the  defendant  or  not.  2  R.  S.  621.  §  7. 

r.  Resident  plaintiff  at  commence- 
ment of  actioXL-^The  attorney  will  not  be 
liable  for  costs,  although  he  proceeds  in  the 
action,  where  the  pluntiff  was  a  resident  at 
the  time  the  action  was  commenced,  notwith- 
standing he  may  have  subsequently  removed 
beyond  the  jurisdiction  of  the  court.  Long  v. 
HaU,  3  Sandf.  729;  S.  O.  1  Code  R.  N.  S. 
114, 

9,  Nominal  party  resident;  real 
party  non-resident.  —  Notwithstanding 

the  attorney  was  retained  by  a  resident  citizen, 
and  the  action  was  prosecuted  in  his  name, 
the  atton)ey  will  be  liable  for  costs.  Jones  v. 
Savage,  10  Wend.  621 ;  id.  6  id.  660 ;  Waring 
V.  Biret,  2  GoV.  460. 

t  Solicitors  in  chancery  are  not  liable 

under  the  statute,  but  they  were  under  the 
sixteenth  rule.  But  in  no  case,  does  the  lia- 
bility of  the  solicitor  extend  to  the  costs  of 
the  appellant  on  an  appeal.  SigoumeyY.  Wad- 
dle, 9  Paige,  382. 

Such  attorney  may  relieve  himself  from 
such  liabilitjr  by  filing  security,  and  the  sure- 
ties therein  justifying,  if  excepted  to  as  herein 
provided,  without  bSn(|^  required  to  do  so  by 
the  defendant,  and  by  giving  notice  thereof  to 
such  defendant  or  his  attorney.  2  R.  S.  621. 
§8. 

«.  Provisions  still  in  force.— All  the 

above  provisions  are  still  in  force,  the  Code  of 
Proceaure  not  having  repealed  the  Revised 
Statutes  relative  to  security  for  costs.  Oard^ 
fi«r  V.  iTeUy,  2  Sandf.  632 ;  S.  C.  1  Code  R. 
120 ;  Washbume  v.  Langley,  16  Abb.  259. 

V.  To  what  conrts  applicable.— -The 

above  statutes  apply  only  to  courts  of  record. 
Justices  of  the  peace  are  not  authorised  to 
require  security.  Southworth  v.  Straight,  4  N. 
Y.  Leg.  Obs.  19.  Nor  may  surrogates  do  so. 
Westervelt  v.  Oregg,  1  Barb.  Ch.  469. 


in.  SeCDRITT  ORDERED  WHEN  PbOPER, 


a.  Court  may  use  discretion.— The 

court  may,  or  mav  not,  in  its  discretion,  make 
an  order  compellinjc  a  non-resident  to  file 
security  for  costs.  Bobinson  v.  Sinclair,  1 
Denio,  628;  Florence  v.  Bulkley,  1  Duer, 
705 ;  S.  C.  12  N.  Y.  Leg.  Obs.  28 ;  Feam  v. 
Gelpeke,  13  Abb.  473. 

5.  Defendant  let  in  alter  defitult.— 

Where  a  defendant  has  been  let  in,  after  de- 
fault and  judgment,  the  judgment  standing 
as  security,  he  may  require  security  for  costs 
from  a  non-resident  plaintiff.  This  is  a  matter 
of  right,  and  not  a  &vor.  Gardner  v.  Kelly, 
2  Sandf.  632;  S.  0.  1  Code  R.  120. 

e.  Suing  in  forma  pauperis*— It  is 


not  proper  to  grant  both  motions;  where 
a  party  applies  to  be  permitted  to  prosecute 
in  forma  pauperis,  which  is  granted,  he  cannot 
be  required  to  file  security  for  costs.  Florence 
V.  BttUfey,  1  Duer,  705 ;  S.  C.  12  N.  Y.  Leg. 
Obs.  28. 

d.  Inability  must  extend  to  all  the 

plaintifib.  —  It  is  not  sufficient  for  one 
of  several  co-plaintiffs  to  state  his  own  inability 
to  sue,  by  reason  of  jxyverty.  The  poverty 
and  consequent  inability  must  be  shown  to 
extend,  and  the  leave  must  be  granted,  to  all 
the  plaintiffs.  These  applications  are  not 
favored,  and  the  court  will  construe  the  statute 
strictly  against  the  applicant.   Ostrander  v. 
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Hcvrper^  14  How.  16;  Moore  y.  Cooieyt  2  Hill, 
412 ;  Imard  v,  Cageaux^  1  Puge,  39. 

«.  Replevin  bond. — The  bond  required 
to  be  ^Ten,  when  an  action  in  the  nature  of 
replevin  is  commenced,  is  sufficient  security 
for  ooets ;  no  other  bond  need  be  giyen.  Rogers 
y.  Hitchcofky  9  Wend.  462. 

/.  Bond  required  fh>m  plaintiff  in 

error. — Where  the  necessary  security  re- 
quired has  been  giyen  by  a  plaintiff  on  bringing 
error,  he  need  not  give  security  as  a  non-resi- 
dent plaintiff.  Kanouse  y.  Martin^  3  How.  24. 
See,  also,  Johnson  y.  Feomoiw,  8  How.  140. 

9'  Temporaxy  absenoe— what  not 

saoh. — A  defendant  is  not  entitled  to  secu- 
rity for  costs,  if  he  haye  no  better  reason 
than  that  the  plaintiff  is  temporarily  absent. 
Wright  y.  Blacky  2  Wend.  258;  MaUer  of 
Wrigley,  4  id.  6o2;  S.  0.  8  id.  134.  But  an 
absence  of  three  years,  or  eyen  one,  is  not 
temporary  within  the  meaning  of  the  law; 
this  is  the  rule,  notwithstanding  the  party 
show  that  it  was  his  intention  to 'return  to  his 
former  home.  Haggart  y.  Morgan,  4  Sandf. 
198;   Wright  y.  BUxek,  2  Wend.  268. 

h.  Non-resident  defined. —In  this 

case  the  plaintiff  had  been  absent  from  the 
State  on  business  more  than  two  years,  but 
his  wife  and  minor  child  remained  in  the 
State :  hdd,  that  the  court  could  not  require 
him,  as  a  non-resident,  to  file  security  for 
costs.  Boberti  y.  Methodist  Booh  Concern,  1 
Daly,  3. 

••  Number  of  bonds — ^may  reQiiire 

more  than  $250.— Notwithstanding  there 
may  be  seyeral  defendants  appearing  sep- 
arately, a  non-resident  plaintiff  cannot  be  re- 
quired to  giye  more  than  one  bond  as  security 
for  costs.  The  court  may,  in  its  discretion, 
howeyer,  require  the  bond  to  be  more  than 
8250  in  amount.  Leftioick  y .  C  lintony  26  How. 
26. 

i-  In  whose  favor  executed.— The 

bond  under  consideration  should  be  executed 
in  fayor  of  all  the  defendants  as  obligees.  lb. 

k.  Condition. — The  bond  must  be  con- 
ditioned for  payment  on  demand  of  the 
obligors,  and  not  on  demand  of  the  plaintiff. 
Montague  y.  Bassett,  18  Abb.  13. 

I  All  the  plaintiffs  must  be  non- 
residents to  entitle  to  security.— 

Where  an  action  is  commenced  by  seyeral  co- 
plaintiffs,  all  of  them  being  non-residents  ex- 
cept one,  the  defendant  cannot  require  in 
such  a  case,  security  for  costs,  notwithstand- 
ing such  resident  plaintiff  is  shown  to  be  ir- 
responsible. All  the  plaintifis  must  be  non- 
resident, in  order  that  security  can  be  re- 
quired. Ten  BroeckY.Beynolds,  13  How.  462; 
GUlespie  y.  Pfister,  Col.  A;  Oas.  120;  S.  0.  3 
Johns.  Cas.  2  ed.  470. 

m.  Non-resident  administrator.— 

When  an  action  is  commenced  by  an  adminis- 
trator who  is  a  non-resident,  he  may  be  re- 
quired to  giye  security  for  such  costs  as  should 
be  awarded  de  bonis  proprOs,  Murphy  y. 
JDarUngton,  I  Code  B.  85. 


n.  Local  courts.— In  an  action  brought 
in  the  superior  court  of  New  York  city,  a  de- 
fendant is  entitled  to  security  for  costs,  if  the 
plaintiff  resides  out  <^  the  dty.  Phemx  y. 
Toumshend,  2  Code  R.  2;  2  Sandf.  632; 
Gardner  y.  Kdly,  634  (n.) ;  Hicks  y.  Fay- 
son,  7  Abb.  326 ;  Blossom  y.  Adams,  2  Code 
B.  59 ;  S.  C.  7  N.  Y.  L^.  Obs.  314.  This  is 
the  rulcy  notwithstanding  the  real  plaintiff  has 
assigned  his  interest  in  the  action  to  a  resident 
Phenix  y.  Townshend,  2  Code  R.  2. 

o.  New  Tork  common  pleas.— In 

Bohb  y.  McDonald,  12  Abb.  213,  U  was  held, 
that  where  an  action  was  commenced  in  the 
New  York  common  pleas  by  a  resident  of  the 
State,  he  could  not  be  required  to  file  securitr 
for  costs,  on  the  ground  that  he  is  not  a  resi- 
dent of  the  city  and  county  of  New  York. 

jp.  —  order  in  the  alternative.— The 

practice  has  obtained,  in  this  court,  of  making 
the  order  in  the  altematiye,  yiz. :  to  file  se- 
curity within  twenty  days,  or,  in  the  mean- 
while, show  cause.  Colt  y.  Wheder,  12  Abb 
388. 

9.  —practice  as  to  the  bond.— The 

bond  filed  as  security  for  costs  in  this  court, 
must  be  proyed  or  acknowledged  as  a  deed  of 
real  esUte.  Rule  9.  Colt^,  Wheder,  12  Abb. 
388. 

r.  New  York  superior  court.  — 

Where  an  action  has  been  commenced  in  this 
court  by  a  non-resident  plaintiff  (in  respect 
to  the  city),  although  a  resident  of  the 
State,^  he  may  be  required  to  giye  security  for 
costs.  Bolt(m  y .  Taylor,  3  Rob.  647 ;  id.  18 
Abb.  385. 

s.  Order  peremptory— Rule  82.- 

Where  no  time  is  allowed  by  the  order,  which 
was  peremptory  and  absolute.  Rule  32  (old 
Rule  57)  was  hdd  to  be  lipplicable,  giyuag 
twenty  days  in  which  to  comply.  Freeman  y. 
Young,  3  Rob.  666. 

t,  KSfect  of  appeal— An  appeal  from 
an  order  to  file  secunty  for  costs  does  not»  in 
itself,  stay  proceedings.  lb. 

«.  When  defendant  entitled  to  dia* 
missal  of  complaint.— If  no  security  is 

filed,  nor  stay  of  proceedings  obtained  within 
twenty  days,  the  defeijdant  is  entitled  to  a 
dismissal  of  the  complaint.  lb. 

V.  Action  by  infeuit-- In  order  that  the 
defendant  may  be  entitled  to  security  for  costs 
in  such  an  action,  the  infant  must  be  the  sole 
plaintiff.  Hulberty.NemU,^lloir,9Z',  S.C. 
2  Code  R.  54. 

w.  Security  by  next  Mend.— It  is  a 

regulation  of  practice,  entirely  the  creature  of 
the  court,  and  under  its  control,  whether  a 
next  friend  shall  giye  security  or  not.  When 
appointed  for  an  infimt  defendant  it  is  neyer 
required,  unless  when  the  statute  makes  it 
necessary;  when  for  an  infant  plaintiff,  it 
should  be  required  or  not,  according  to  the 
circumstances  of  the  case.  Thomas  y.  Thomas, 
18  Barb.  150 ;  12  N.  Y.  Leg.  Obs.  274. 

X.  Next  firiend  insolvent.— In  this 
case  he  may  be  required  to  giye  aeourity  for 
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Che  costs.  FulUm  y.  BommI^  1  Piigs,  178 ; 
Blanchard  r.  Nessle,  6  ffiU,  256. 

y.  Substituted  next  firie]]d.i-Iii  this 

esse  be  m»j  be  required  to  giTe  securitr  for 
cosU.  Coidm  T.  Haakma,  3  Sdw.  Cb.  311. 


*.  Next  friend  in  divorce.— All  pro- 
ceedings may  be  stayed  until  security  for 
costs  be  given,  or  a  responsible  person  substi- 
tuted, where  it  is  shown  that  the  next  ftiend 
of  a  wife  suing  for  a  divorce  is  irresponsible. 
La)wr€mee  y.  Lawrmet,  3  PMge,  267.    See, 


also,  Thomat  y.  Tkomeu,  18  Barb.  149;  8.  C. 
12  N.  T.  Leg.  Obs.  274. 

«•.  G-uardian  under  Ck>de,  need  not 

g^Ye  Security.-^The  provisions  of  the  Re 
vised  Statutes,  requiring  the  next  friend  of  an 
mfukt  plaintiff  to  give  security  for  oosts,  does 
not  apply  to  a  guardian,  and  be  is  not  bound, 
under  the  Code,  to  give  security.  GratUman 
V.  ThraB^  29  How.  344;  S.  G.  19  Abb.  309, 
sub  nom.  Orantman  v.  ThedU;  Vernon  v. 
Butler,  Qen.  Tenn,  Sup.  Ct.  March,  1851. 
See  29  How.  344. 


lY.  The  Monair. 


a.  Under  the  Revised  Statutes.— 

The  defendant  may  apply  at  any  stage  of  the 
pipceedings  under  the  Revised  Statutes.  He 
IS  not  bound  to  apply  at  the  eariiest  oppor- 
tunity. Burgess  v.  Greffory,  1  Edw.  449. 

5.  When  delay  flBital.— A  motion  for 

security  for  oosts  wul  be  denied,  as  unreason- 
ably delayed,  where  it  is  not  made  until  the 
cause  has  been  referred  and  noticed  for  a  hear- 
ing. Fhrenee  v  Bulkley,  1  Duer,  705 ;  S.  C. 
12  N.  T.  Leg.  Obs.  28 ;  Swan  v.  Mathews,  3 
Duer,  613. 

e.  -*  not  fittal.-*The  defendant  may  still 
have  security  for  costs  after  he  has  appeared 
in  the  action,  opposed  the  appointment  of  a 
receiver,  and  demurred  to  Uie  bilL  Miekle- 
thwaite  V,  Rhodes,  4  Sandf.  Ch.  434 

d.  Practice  not  changed  by  Code. 

There  is  no  enactment,  either  of  the  Code  or 
otherwise,  changing  the  practice  as  to  c(btain- 


ing  or  fllinr  securi^  for  oosts.  Cadwdi  v 
Manning,  24  How.  88;  S.  G.  15  Abb.  271  j 
CoU  V.  Wheder,  12  Abb.  388. 

e.  Where  the  motion  should  be 

made. — ^It  may  be  made  at  chambers,  ex 
parte,  or  to  the  court,  with  notice  to  the 
plaintiff.  Cadwdl  v.  Manning,  supra ;  Cham- 
olin  V.  Pierce,  3  Wend.  445;  Blanchard  v. 
Nessle,  6  Hill,  256 ;  Branson  v.  Freeman,  8 
How.  492. 

/.  Time  to  answer  extended.— The 

defendant's  time  to  answer  may  be  extended 
after,  the  plaintiff  files  security  for  costs,  and 
the  sureties,  if  excepted  to,  shall  justify,  lb. 

^.  What  will  waive  the  stay.— If 

the  defendant  notices  the  cause  for  trial  afler 
obtaining  an  order  to  file  security,  it  is  a 
waiver  of  the  stay,  and  the  plaintiff  may  ap- 

rar  and  prosecute  the  action.  Hay  v.  Power, 
Edw.  494 ;  Boyoe  v.  Bates,  8  How.  495. 


V.  Whsn  Sboubut  Mat  bb  Demakdbd. 


a.  Practice  in  supreme  court.— In 

Gardner  v.  Kelly,  2  Sandf.  633 ;  S.  G.  1  Code 
R.  120,  it  was  hud,  that  when  there  had  been 
a  default  and  judgment  which  stood  as  secu- 
rity, the  defendant  on  being  let  in  to  defend, 
must  give  security  for  costs.  In  Banney  v. 
Stringer,  4  Bosw.  663,  the  ruling  was,  that 
an  assignee  for  the  benefit  of  creditors,  being 
a  non-resident,  must  give  security,  even  after 

i'udgment,  and  on  appeal  from  that  judgment. 
[iTGHBLL,  J.,  in  Abbott  V.  Smith,  8  How. 
463,  held,  that  after  defendant's  time  to  an- 
swer had  expired,  he  might  be  required  to 
give  security  for  costs.  This,  however,  was 
efore  judgment  had  been  entered.  The  de« 
fendant  may  demand  security  at  any  tune  be* 
fi>re  judgment.  Boyes  v.  Bates,  8  fiow.  495; 


Burgess  v.  Gregory,  1  Edw.  Gh.  450;  AhboU 
V.  Smith,  8  -  How.  463 ;  Butler  v.  Wood,  10 
id.  313. 

5.  Waiver  of  ri^t  to  demand  secu- 
rity.— Where  the  cause  had  been  several 
times  noticed  for  trial  by  the  defendant,  held, 
that  he  could  not  demand  security  for  costs. 
Swan  V.  Mathews,  3  Duer,  613. 

c.  Plaintifr  must  not  be  delayed.— 

The  defendant  must  not  unnecessarily  delay 
the  other  party  in  the  prosecution  of  &is  ac 
tion ;  if  it  can  be  shown  that  he  has  done  so, 
his  motion  for  security  will  be  denied  with 
costs.  Carpenter  V,  Downing,  6  Hill,  234.  See, 
also,  Gaffy.  De  Matt,  id.  235  (n.) 


VI.  When  the  Attobnbt  m  Liablis  for  Costs. 


a.  Real  plaintiff  non-resident.— Al- 
though the  plaintiff  on  record  is  a  resident, 
still  if  it  can  be  shown  that  the  real  plaintiff 
in  interest  is  a  non-resident,  the  attorney  is 
liable.  Jones  v.  Savage,  10  Wend.  621 ;  War- 
ing y.  Baret,  2  Cow.  460. 

b.  Plaintiff  non-resident  ^ior  to 
commencement  of  action.— where  an 

action  is  commenced  by  a  non-resident  plaint- 
^,  his  aitocney  is  only  liable  for  oosts  in  a 


case  where  the  plaintiff  was  such  when  the 
action  was  commenced.  If  he  becomes  such 
pending  the  action,  he  is  not  responsible.  It 
must  l^  shown  affirmatively  that  the  plaintiff 
wKs  a  non-resident  when  the  action  was  com- 
menced, in  order  that  the  attorney  may  be 
liable.  Moir  v.  Brown,  9  How.  270;  Consian-' 
tine  V.  Van  Winkle,  2  How.  273. 

c.  Suit  removed. — ^N<Ttwithstandine  the 
action  was  removed  by  habeiis  eorpus,  mm 
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the  common  pleas  to  the  supreme  court,  the 
attorney  was  still  held  liable  for  costs.  Boley 
y.  Wordm,  8  Cow.  113. 

d.  When  attorney's  liability  ceases. 

After  security  has  been  actually  filed,  the 
attorney's  liability  ceases.  But  the  d^end- 
ant  does  not  iv^aive  his  right  to  hold  the  attoi^ 
ney  liable  by  obtaining  an  order  that  a  non- 
resident plaiptiff  file  security  for  costs.  Boyce 
y.  Batei,  8  How.  495. 


e.  After  an  order  to  pay,  a  new  de- 
mand neoessaxy.— Where  an  Older  has 
been  made  requiring  an  attorney  to  pay  the 
costs  of  a  non-resident  plaintiff,  a  new  demand 
is  necessary,  and  upon  his  refusal  to  pay,  an 
ex  parte  application  should  be  made  to  the 
court  for  process  to  collect.  JBronsow  y.  Fre^ 
man^  8  How.  492. 


VII.  The  Bond. 


a.  Its  form. — The  precise  words  of  the 
statute  need  not  be  followed  in  a  bond  given 
for  security  for  costs.  If  it  is  equally  favor- 
able to  the  defendant,  it  will  be  sufficient. 
Smith  V.  Norvaly  2  Code  R.  14;  S.  C.  2 
Sandf.  653. 

6.  Should  be  to  pay  on  demand.— 

The  obligors  should  be  bound  to  pay  on  de- 
mand ;  demand  from  the  plaintiff  is  not  neces- 
sary. Tallmadffe  v.  Wallis,  1  How.  100; 
Montague  v.  Bassett,  18  Abb.  13. 

c.  Attorney  may  be  surety.— The  at- 
torney or  counsel  noay  be  surety  for  a  non- 
resident plaintiff.  MickUthwaite  v.  Ehodes^  4 
Sandf.  Ch.  434 ,  Studwell  v.  Palmer,  5  Paise, 
57;  Craig  ads.  Scott,  1  Wend.  35.  But  by 
new  Rule  8  of  the  supreme  court,  they  cannot 
be  sureties. 

d.  One  suretr  sufficient.— The  plaintiff 

need-  not  himself  execute  the  bond,  and  one 


surety  is  enough,  if  he  be  responsible. 
Uthwaite  v.  Rhodes,  4  Sandf.  Ch.  434. 

e.  Statute  of  limitations.— The  bond 

given  by  the  plaintiff  is  gnven  for  the  benefit 
of  all  the  defendants.  The  motion  for  judg- 
ment of  non  pros.,  if  given  for  all  the  defend- 
ants, is  properly  granted  to  all.  This  is  the 
rule,  notwithstanding  the  remedy  against  some 
of  them  mav  be  lost  by  the  statute  of  limits 
tions.  Hinds  v.  Woodfmry,  29  How.  379 ;  S. 
C.  19  Abb.  11,  sub  nom.  Hinds  v.  Douglass. 

/.  Motion  that  the  bond  be  in- 
creased.— Where  an  order  has  been  made 
that  security  be  filed,  which  has  been  done, 
and  the  twenty  days  has  expired,  it  is  too 
late  to  move  to  have  the  amount  o(  the  bond 
increased.  CasteUanos  v.  Jones,  4  Suidf.  679. 
Even  where  the  costs  were  Twy  laiige,  a  m(^ 
tion  for  an  additional  bond  was  denied.  JMy 
V.  Brown,  I  How.  245. 


Vln.  Justification. 


a.  Exception  to  security.— The  sure- 
ties must  justify  when  except^  to,  notwith- 
standing a  copy  of  an  affidavit  of  justification 
was  served  with  the  bond.  Bronson  v.  Free- 
man,  8  How.  492. 

h.  Amountof  justification.— Where 

the  penalty  is  9250,  the  sureties  must  justify 
in  double  the  amount.  Mount  v.  MoutU,  11 
Paige  383. 

c.  Insolvency  of  surety.  —  Another 

surety  must  be  substituted,  if  the  first  be- 
eomes  insolvent.  Bridges  v.  Cat^eld,  2  £dw. 
Gh.  208. 

d.  — '  contra.  —  The  court  has  no  power 

to  order  new  or  further  security  to  be  given, 
where  a  non-resident  plaintiff  has  once  given 
security  for  costs.  Boucher  v.  Pia,  14  Abb. 
1;  S.C.8Bo6W.69i;  WiU^  v.  Stringer,  16 


How.  310;   S.  G.  6  Duer,  686,   Hartford 
Quarry  Co.  v.  Pendleton,  4  Abb.  460.    See, 
also.  Slater  Bank  v.  Sturdy,  21  How.  436  -,  S 
G.  13  Abb.  224. 

e.  Number  of  sureties.— Unless  the 

order  requires  more,  one  surety  is  sufficient. 
Biggins  v.  Williams,  2  Duer,  678. 

/.  Leave  to  sue. — ^There  is  no  necessity 
to  obtain  leave  of  the  court  to  sue  the  secu* 
rity  for  costs ;  the  action  can  be  commenced 
without.  Higley  v.  Bobinson,  7  Wend.  482. 

g.  Motion  for  Judgment  irregular. 

There  should  be  an  absolute  order  that  plaint- 
ifb  file  security  for  costs;  it  is  irregular  to 
move  for  judgment  as  in  case  of  nonsuit,  be- 
cause security  for  costs  has  not  been  filed. 
Claibome  v.  Boker,  1  How.  39. 


IX.  Non-payment  op   Costs — When  Progeedingb  may  be  Stayed. 


a.  When  the  application  may  be 

niade. — ^The  plaintifrs  action  will  be  stayed 
until  he  has  paid  the  costs  of  a  nonsuil  in  a 
former  action  for  the  same  cause,  if  the  ap- 
plication is  made  at  any  time  before  trial. 
Cuyler  v.  Vanderwerk,  1  Johns.  Cas.  247 ;  S. 
0.  Col.  and  G.  Cas.  93.  In  Jackson  v.  MUler, 
3  Cow.  57,  it  18  held,  that  a  motion  to  stay 
proceedings  until  the  costs  of  a  fonner  action 
have  been  paid,  may  be  made  at  any  time 
while  the  cause  is  in  litigation. 


h.  What  equivalent  to  pa3rment.— 

The  imprisonment  of  the  plaintiff  on  an  exe- 
cution for  the  costs  of  a  former  suit,  is  the 
highest  satisfaction  of  the  iudgment  obtained 
against  him  known  to  the  law.  The  costs  of 
the  former  action  are  considered  as  paid. 
Eaton  V.  Wyckoff,  4  Wend.  203;  Cooper  y. 
Bigalow,  1  Cow.  56,  and  note. 

c.  Ihterlooutory  costs.— The  court  will 

not  order  a  stay  until  the  payment  of  the 
costs  of  an  interlocutory  order  in  the  sam* 
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suit  have  been  paid.  Pnmey  r,  JohnBOn,  2 
Wend.  623. 

d.  Stay  for  oosts-Hsame  cause  of 

action. — An  action  for  the  conversion  of  per- 
sonal property  was  commenced,  in  which  a 
judgment  of  nonsuit  for  costs  was  rendered. 
Held,  that  the  proceedings  of  an  assignee  of 
such  cause  of  action  would  be  stayed  on  mo- 
tion, until  the  prior  judgment  for  costs  was 
paid.  Richardson  v.  White,  27  How.  155. 
But  an  order  to  stay  a  second  action  until  the 
costs  of  a  former  action  are  paid,  will  not  be 
granted  until  the  termination  of  the  action 
first  commenced.  Bishop  v.  BisJtop,  7  Rob. 
194. 

e.  Defendant  cannot  move  to  dis- 
miss complaint. — Where  a  summons  and 

tsomplaint  has  been  served,  and  an  order  has 
been  obtained  by  defendant  staying  proceed- 
ings until  former  costs  are  paid,  the  defendant 
cannot  move  to  dismiss  the  complaint  for  want 
of  prosecution  while  the  stay  remains  in 
force.  Unger  v.  Forty-second  Street,  etc.  Bail- 
road  Co.  30  How.  443 ;  S.  C.  4  Rob.  682. 

/.  Stay  ordered— iturther  order.— 

Where  the  costs  of  a  first  action  are  not  paid 
within  a  reasonable  time,  a  stay  of  prooeedings 
having  been  ordered,  the  court  will  grant  a 
further  order,  that  unless  the  said  costs  are 
paid  within  a  certain  fixed  time,  the  complaint 
shall  be  dismissed.  Jackson  ex  dem.  Livings- 
ion  V.  Edwards,  1  Cow.  138,  596. 

g.  Appeal  from  order  stavixig  pro- 
ceedings.— Ordinarily,  an  appeal  will  not  be 
allowed  from  an  order  in  such  a  case,  but 
under  certain  circumstances  it  will  be  allowed. 
MeMahon  v.  Mutual  Ben^t  Life  Insurance 
Co,  12  Abb.  28. 

h.  Should  be  made  before  lud^- 

ment. —  The  motion  is  addressed  to  the  dis- 
cretion of  the  court,  and  cannot  be  made  after 
judgment  has  been  rendered  in  the  second 
action.  SaUers  v.  Balph,  15  Abb.  273 ;  Me- 
Mahon V.  Mutual  Benefit  Life  Insurance  Co. 
12  Abb.  28;  Fifield  v.  Brown,  2  Cow.  503; 
Cuigler  v.  Vanderwerk,  1  John.  Gas.  247; 
Jackson  ex  dem.  WUhawts  v.  Miller,  3  Cow. 
.57;  Ex  parte  Stone,  id.  3H0. 

i.  Second  action  in  different  court. 

Although  the  first  action  was  pending  in  a 
different  court,  still  the  court  will  order  a  stay 
until  the  costs  in  the  first  action  are  paid. 
Perkins  v.  Hinman,  19  Johns.  237 ;  Exports 
Stone,  3  Cow.  380 ;  Jackson  ex  deni,  AUen  v. 
Carpenter,  id.  221 ;  contra,  Stebbins  v.  Grant, 
19  Johns.  196. 

j.  Q^neral  rule. —  It  has  been  the  uni- 
form practice,  since  the  case  of  Hacker  v. 
Newborn,  Style's  R.  413,  A.  D.  1653,  to  sUy 
all  proceedings  in  the  second  action  until  the 
costs  of  the  first  were  paid.  Edwards  v.  Ninth 
Avenue  BaUroad  Co,  22  How.  444;  Dresser 
V.  Brooks,  5  id.  75 ;  Taylor  v.  Vandervoort, 


9  Wend.  449 ;  Ex  parte  Stone,  3  Cow.  381 ; 
Cuylerv,  Vanderwerk,  1  Johns.  Cas.  247 ;  Per- 
kins V.  Hinman,  19  John.  237.  Where  an 
action  has  been  commenced  by  the  same 
plaintiff,  for  the  same  cause  of  action  in  which 
the  defendant  had  judgment,  a  court  of  record 
will  stay  all  proceedings  in  a  second  action 
until  all  the  costs  of  the  first  suit  are  paid,  as 
well  as  the  costs  of  the  motion  to  stay.  Ed 
wards  v.  Ninth  Avenue  BaUroad  Co.  22  How 
444. 

k.  Former  action  out  of  State  ox 

county.  —  Where    the  former  action  was 
brought  in  another  State  or  county,  a  stay  of 
proeeedings  will   not  be  ordered.     JuUo  v 
IngaUs,  15  Abb.  429. 

/.  Two  actions,  legal  and  equitable 

relief. —  The  complaint  was  dismissed  with 
costs  (in  an  action  commenced  m  the  supreme 
court),  for  legal  relief;  but  this  was  without 
prejudice  to  an  action  brought  for  equitable 
relief.  The  plaintiff,  without  payine  costs  in 
the  first  action,  commenced  one  to  obtain  the 
relief  allowed.  ZTekl,  that  proceedings  would 
not  be  stayed,  as  a  matter  of  course,  until  the 
costs  of  the  former  action  were  paid.  Davis  v 
Duffie,  5  Duer,  688 ;  S.  C.  3  Abb.  263.      . 

•  m.  An  assignee's  proceedings  wiU 

be  stayed. — where  a  cause  of  action  for 
damages  to  personal  property  has  been  as- 
signed, and  an  action  is  commenced  by  the 
assignee,  and  it  can  be  shown  that  the  assignor 
has  been  defeated  in  a  former  action  for  the 
same  cause,  the  costs  of  which  action  were 
as  yet  unpaid ;  on  application  of  the  defend- 
ant, the  court  will  stay  all  proceedings  in  the 
latter  suit  until  the  costs  of  the  first  one  are 
paid.  The  assignee  is  in  privity  with  the 
assijg;nor,  and  can  stand  in  no  other  position 
than  he  did.  Bichardson  v.  White,  27  How. 
155 ;  Bush  v.  Lathrop,  22  N.  Y.  (8  Smith), 
535  ;  Boberts  v.  Carter,  24  How.  44. 

The  following  list  of  cases  may  be  consulted 
with  profit,  on  the  subject  of  sta^ng  proceed- 
ines  until  costs  of  a  previous  action  have  been 
paid: 

English  oasbs.  —  Crawley  v.  Impey,  8 
Taunt.  205;  2  Moore,  460;  Hoare  v.  Dick- 
son, 7  C.  B.  164 ;  Doe  ex  dem.  Pinehard  v. 
Bow,  4  East.  585;  Weston  v.  WUhers,  2 
Term  R.  511 ;  Doe  ex  dem.  Feldon  v.  Boe,  8 
id.  645 ;  Thrustout  ex  dem.  Williams  v.  HM- 
fast,  6  id.  223 ;  Keene  ex  dem.  Angel  v.  Angel, 
id.  740;  Doe  ex  dem.  Bees  v.  Thomas,  2  Bam. 
&  Cress.  622 ;  Dawson  v.  Sampson,  2  Chit 
146 ;  Mangles  v.  Dixon,  18  Eng.  L.  k  £.  82 

Ambrigan  casks. — Jackson  ex  dem.  AUen 
V.  Carpenter,  3  Cow.  22;  Jackson  ex  dem, 
WiUiams  v.  Miller,  id.  57 ;  Ex  parte  Stone, 
id.  380;  Perkins  v.  Hinman,  19  Johns.  239; 
Tavlor  v.  Vandervoort,  9  Wend.  449 ;  6  Hill, 
372;  Post  V.  Haight,  2  How.  32;  Sdlters  v. 
Balph,  15  Abb.  273. 


X.  Double  and  Treble  Costs. 

a.  Appellate  OOurt  need  not  men-     given  by  statute,  it  is  unnecescarj  that  the 
tlqtL — In  ai^tions  where  double  oost$  are    appellatQ  court  should  mention  the  fact.    The 
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gUiate  l6ATe8  no  discretioiuurj  power,  but  pro* 
Tides  absolutely  for  the  amount  of  costs  to  be 
taxed.  If  the  clerk  refuses  or  neglects  so  to 
tax  the  costs,  it  becomes  the  positive  duty  of 
the  court  to  compel  him  to  do  so.  Carpentier 
V.  WfUett,  28  How.  376;  S.  C.  3  Rob.  700, 
sub  nom.  CarpenUer  ▼.  WUkt;  Aff'd,  31  N. 
Y.  (4  Tiff.),  90. 

6.  CoDstruotion  of  statute.  —  The 

statute  giving  double  costs  does  not  apply  to 
actions  of  purely  equitable  oosnizance ;  it  ap- 
plies exclusiTely  to  actions  and  proceedines  m 
courts  of  law.  Stewart  y.  Schulte,  34  How. 
31;  S.  G.  3  Abb.  N.  S.  383;  50  Barb.  192; 
Aff*g  S.  0.  33  How.  3.  See,  also,  Cooper  y. 
Metropolitan  Board  of  Health,  33  How.  6. 

e.  Sheriff— double  disbursements.— 

Where  an  action  is  commenced  against  a  sher- 
iff, in  which  he  succeeds  in  his  defense,  he  is 
entitled  to  double  disbursements,  as  well  as 
double  costs.  Jackson  y.  Lynch,  82  How.  93. 

d.  Public  officers,  actions  against 

The,statute  which  gives  double  costs  to  pub- 
lic officers,  where  an  action  is  commenced 
against  them  for  an  act  done  in  violation  of, 
or  the  omission  to  do,  an  act  which  it  was 
their  duty  to  perform,  and  in  which  they  are 
successful,  has  no  application  to  suits  in 
equity.  Davis  v.  Cooper y  50  Barb.  376.  See, 
also,  Taaks  v  Schmidt,  25  How.  340. 

e.  Waiver  of  double  costs.-— The  right 

to  double  costs,  which  a  public  officer  would 
otherwise  be  entitled  to,  is  waived,  if  he  joins 
with  him  a  party  not  entitled  to  such  costs. 
Bradley  v.  Fay,  18  How.  481 ;  Wales  v.  Hart, 
2  Cow.  426 ;  Eoww.  Sherwood,  6  Johns.  109 ; 
Merrill  v.  Near,  5  Wend.  237. 

/.  Not   repealed    or    affected   by 

Code. —  It  is  now  settled  that  the  statute, 
giving  double  costs  to  officers  in  actions 
brought  against  them  for  acts  done  by  them 
in  their  official  capacity,  is  not  repealed  or 
affected  by  the  Code.  Bradley  y.  Fay,  18  How. 
481 ;  Bartle  v.  Gilman,  18  N.  Y.  (4  Smith), 
260;  S.  C.  17  How  1. 

This  vexed  question  is  now  at  rest;  the 
cases  that  iouble  costs  may  be  allowed  are  as 
follows :  Bartle  v.  OUman,  18  N.  Y.  (4  Smith), 
260 ;  S.  G.  17  How.  1 ;  Bradley  v.  Fay,  18  id. 
481 ;  Murray  v.  Haskins,  4  id.  263;  Chad- 
wick  V.  Brother,  4  id.  283 ;  S.  G.  3  Gode  R. 
21;  Calkins  v.  WHUams,  5  id.  393;  S.  G. 
1  Gode  R.  N.  S.  53 ;  Saratoga  and  Wash- 
ington BaUroad  Co.  v.  McCoy,  8  How.  526; 
approving  Barber  v.  Crossett,  1  Gode  R.  N.  S. 
401 ;  6  How. 45;  TilUm  v.  Sparks,  9  id.  465; 
Westervdt  v.  Nelson,  8  N.  Y.  Leg.  Obs.  173; 
contra,  Hallenbeck  v.  Miller,  4  How.  239; 
S.  G.  2  Gode  R.  115;  Van  Bensselaer  v.  Kidd, 
5  How.  242;  S.  G.  3  Gode  R.  224;  NesUe  v. 
Jones,  6  How.  172;  S.  G.  1  Gode  R.  N.  S. 
401 ;  PlaU  v.  WUlson,  9  How.  375 ;  Moore 
V.  WesierveU,  3  Sandf.  762;  S.  G.  1  Gode  R. 
N.  S.  131 ;  Bagner  v.  Jones,  1  Gode  R.  N.  S. 
234. 

g-  When  only  double   costs    are 

allowed. —  The  statute  only  gives  double 
costs  upon  verdict,  demurrer,   nonsuit,  non 


pros.,  or  discontinuance.  2  R.  S.  617,  §  25 ; 
Calkins  v.  Waiiams,  5  How.  393;  S.  G.  1 
Gode  R.  N.  S.  53. 

h.  When  too  late  to  make  applica- 
tion for. — ^After  judgment  has  been  affirmed 
on  appeal  to  the  general  term,  it  is  too  late  to 
make  an  application  for  double  costs,  or  an 
extra  allowance.  Van  Bensselaer  v.  Kidd,  5 
How.  242;  S.  G.  3  Gode  R.  224. 

t.  Report  of  referee. — ^Double  costs 

cannot  be  allowed  on  the  report  of  a  referee. 
Calkins  v.  Williams,  supra ;  Anonymous.  19 
Wend.  225 ;  contra,  TiOou  v.  Slparks,  9  How. 
465. 

j.  Overseer  of  highway.— These  offi- 
cers are  within  both  the  letter  and  the  spirit 
of  the  statute  giving  double  costs.  Van  Ber- 
gen V.  Ackles,  21  How.  314,  317. 

k.  Mandamus. — ^The  statute  which  allows 
double  costs  to  public  officers,  applies  to  acts 
of  non-feasance  as  well  as  to  m.alfeasance. 
When  a  public  officer  is  proceeded  against  by 
mandamus,  if  he  succeeds  in  the  action,  he  is 
entitled  to  double  costs.  People  ex  rel.  Sanders 
y.  Colbome,  20  How.  378. 

I.  AppeaL — Where  a  sheriff  was  sued  for 
an  escape,  and  he  was  able  to  show  that  the 
prisoner  was  induced  to  leave  the  jail  limits 
Dy  trick  $nd  fraud,  he  ^he  sheriff)  is  not 
responsible.  Judgment  affirmed,  with  double 
costs  in  the  court  of  appeals.  Dexter  v.  Adams, 
4  How.  367 ;  S.  G.  2  Denio,  646. 

m.  Appeal  from  county  to  supreme 

court. — Where  a  public  officer  is  sued  in  a 
justice's  court,  and  judgment  obtained  against 
him,  which  judgment  is  reversed  on  appeal  to 
the  county  court,  and  on  appeal  by  the  plaint* 
iff  to  the  supreme  court,  the  judgment  of  the 
county  court  is  affirmed,  heldt  that  the  de- 
fendant is  not  entitled  to  double  costs  upon 
the  appeal  to  the  county  court,  but  is  entitled 
to  double  costs  on  the  appeal  to  the  supreme 
court.  Wheelock  v.  Hotchkiss,  18  How.  408; 
Dockstader  v.  Sammons,  4  Hill,  546 ;  Foster 
v.  Cleveland,  6  How.  253 ;  S.  G.  1  Gode  R.  N. 
S.  402. 

n.  Clerk  may  adjust— It  is  not  neces- 
sary to  apply  to  the  court,  in  the  first  in- 
stance, for  double  costs.  The  clerk  may  ad- 
just them.  Wheelock  v.  Hotchkiss,  18  How. 
468. 

0.  Treble  costs. — Where  treble  damages 
are  given  by  statute  they  are  to  bo  actually 
trebled.  Walker  v.  Bumham,  7  How.  55; 
King  v.  Havens,  25  Wend.  420 ;  Jerniain  v. 
Booth,  1  Denio,  639.  And  so,  when  the 
statute  gives  treble  costs,  they  are  to  be  actu- 
ally trebled.  Dunbar  v.  Hitchcock,  5  Taunt. 
8^ ;  Shoemaker  v.  Nesbit,  2  Rawle,  201 ; 
Davison  v.  Schooley,  5  Halst.  145.  The 
same  was  true  of  double  costs  before  the  Re- 
vised Statutes.  2  Dunlap's  Pr.  731 ;  Graham's 
Pr.  2d  ed.  730  to  733 ;  McFarland  v.  Crary, 
6  Wend.  303,  311,  321. 

p.  Must  be  application  to  the  court 

for. — Where  a  party  is  entitled  to  treble  dam- 
ages and  to  treble  oosU,  they  csfk  be  gbtiuned 
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only  on  motion  to  the  oourt.  Afumifmoue^  4 
Wend.  216. 

q-  How  amount  ascertained. — By 

the  statute,  the  damages  are  to  be  treble  the 
amount  assessed  hy  the  jury.  2  R.  S.  338, 
§  1 ;  Wheeloek  r.  HotchkisSy  18  How.  468. 

r.  To  whom  double  or  treble  ooste 

belong. — Where  double  or  treble  costs  shaU 
be  awarded  to  any  defendant,  the  same  shall 


be  deemed  to  belong  to  snch  defendant;  and 
the  ooonselors,  attorneys  and  other/  offloers, 
who  may  hare  rendered  any  serrioes  in  sndi 
action  to  snch  defendant,  and  the  witnesses 
and  jurors  in  such  action,  shall  be  entitled  to 
receiye  and  retain  <mly  the  single  costs  al- 
lowed by  law  for  their  serrices  respectiyely. 
3  R.  S'  909,  §  5;  MeFarUmd  y.  Orofy,  6 
Wend.  297 ;  Moore  y.  WesUrvdt,  3  Sandf. 
762;  S.  0. 1  Code  R.  N.  8. 131. 


XI.  AxTORinsT's  Lien  on  Judgment. 


^  a.  Assignment  of  claim  destroys 

lien. — An  assi^ment  of  his  claim  by  an  at- 
torney to  a  third  party,  destroys  his  claim. 
Where  judgment  is  recovered  by  the  assignee, 
who  assigns  such  judgment  back  to  the  attor- 
ney, this  will  not  restore  the  Hen.  Chapped 
y.  Datm,  21  Barb.  17. 

h.  Security  offered— papers  must 

be  given  up. — ^Where  the  client  oflers  to 
ffiye  security  for  the  amount  shown  to  be  due, 
the  attorney  must  give  up  the  papers  on  which 
he  asserts  a  lien  for  his  claim.  Cunningham 
y.  Widing,  5  Abb.  413. 

c.  lien  still  recognized  by  the  Ck>de. 

The  lien  in  question  was  established  by  a  long 
current  of  English  authority,  followed  in  this 
State.  The  Code  has  not  affected  it,  and  it  is 
still  existing.  Ward  v.  Wordewortky  1  E.  D. 
Smith,  598;  S.  0.  9  Uow.  16,  sub  nom. 
Ward  y.  Syme;  Rev'g  S.  C.  1  Code  R.  N. 
S.  208 ;  9  N.  Y.  Leg.  Obs.  313 ;  Rooney  y. 
Second  Avenue  BaUroad  Co.  18  N.  Y.  (4 
Smith),  368 ;  McGregor  y.  Comstock,  28  N. 
Y.  (1  Tiff.),  240;  A^ame  y.  Fox,  27  How. 
409;  S.  C.  40  Barb.  442.  Reyersed  on  other 
grounds,  40  N.  Y.  (1  Hand),  577 ;  i^hertoood  y. 
BuffaJlo  and  New  York  City  BaUroad  Co,  12 
How.  139;  Bobbins  y.  Alexander,  11  id.  100; 
Creighton  y.  IngereoUy  20  Barb.  541 ;  Haight 
y.  Holcomby  16  How.  173 ;  S.  C.  7  Abb.  210 ; 
Ex  parte  Kyle,  1  Cal.  331.  This  right  was 
fully  established  in  favor  of  the  attorney  as 
the  law  stood  before  the  Code.  The  statute 
has  not  changed  the  law  on  this  subject.  Sher- 
toood  y.  Buffalo  and  New  York  City  BaUroad 
Co.  12  How.  139.  See,  also,  WUkins  y.  Bai- 
terman,  4  Barb.  47,  and  cases  there  cited; 
Coster  y.  Watson.  15  Johns.  535. 

d.  Settlement  ofjudgment,  S4n>eal 

to  obtain  OOStS. —  where  a  judgment  has 
been  settled  and  satisfaction  acknowledged, 
an  appeal  previously  taken  cannot  be  heard 
on  the  ground  that  the  plaintiff's  attorney 
desires  judgment  on  the  appeal  for  the  protec- 
tion of  his  rights  in  the  matter  of  costs.  If 
the  settlement  was  in  fraud  of  his  vested 
rights,  his  proper  remedy  was  by  motion. 
Cock  y.  Palmer,  19  Abb.  372;  S.  C.  1  Rob. 
658. 

e.  Assignment  of  costs  to  attorney. 

A  defendant  assigned  to  his  attorney  all  costs 
that  he  might  recover,  and,  after  judgment 
for  costs  in  his  favor,  he  assigned  it  to  the 
attorney.  RM,  thatitbe  assignment  passed 
to  the  attorney  the  costs  -and  judgment ;  and 


that  the  plaintiff  in  the  action  oonld  not  set 
off  against  such  judgment,  to  the  prejudice  of 
the  attorney's  rights,  a  previous  judgment 
recovered  against  the  defendant.  Ely  Y.Cooke, 
28  N.  Y.  (I  Tiff.),  365 ;  Aff 'g  S.  C.  2  Hilt. 
406;  S.  C.  9  Abb.  366. 

/.  Practioe  In  superior  court  as  re- 
gards set-off. — ^This  oonit  will  not  order 
one  judgment  to  be  set  off  against  another, 
where  such  set-off  would  defeat  the  equitable 
rights  of  the  attorney  as  to  his  costs.  Anttib 
y.  Lowden,  I  Sandf.  696;  Gihon  v.  Fryati, 
Z  id.  638.  The^  statute  reapectinjr  set-ofib 
overrides  the  Uen  of  an  attorney.  Still,  on  a 
mere  motion  to  set  off  jndcments,  courts  can 
protect  their  officers  by  refusing  to  set  them 
off,  so  as  to  defeat  the  attorney's  Uen  for  his 
costs.  De  Figaniere  v.  Young,  2  Rob.  670. 
The  attorney  should  take  an  assignment  of 
the  costs  before  their  recovery,  in  order  Mly 
to  protect  hiiQself.  id.  See,  also,  Hayden  y. 
McDermott,  9  Abb.  14;  Martin  y.  Kanouse^ 
id.  370  (n.);  S.  C.  17  How.  146;  Brooks  r. 
Hanford,  15  Abb.  342.     . 

g.  Should  more  promptly.— Where 

an  attorney  made  a  deUy  of  seven  years,  be- 
fore moving  to  set  aside  a  satisfaction  of  a 
judgment,  and  to  enforce  his  lien  for  costs, 
the  defendant  with  whom  the  settlement  had 
been  made  having,  in  the  meantinie,  died,  it 
was  held  too  late  to  make  the  motion,  or  to 
open  a  satisfaction  of  a  judgment,  for  such  a 

Surpose.  WynanU  y.  Mason^  33  Barb.  522 ; 
.  G.  21  How.  153. 

h.  Payment  of  the  jndnnent-^t- 

tomey'S  lien. — Where  tbe  judgment  is  sat- 
isfied by  payment  to  the  jucq^ent  creditor, 
it  is  yalid  against  the  lien  of  tbe  attorney. 
This  is  the  rule,  unless  the  attorney  has  given 
notice  to  the  debtor  of  his  claim,  by  way  of 
lien,  to  a  portion  of  such  judgment.  Acker- 
man  v.  Aekerman,  14  Abb.  229 ;  Rev'g  S.  C. 
11  id.  256.  See,  also,  McDowell  y.  Second 
Avenue  BaUroad  Co.  4  Bosw.  670;  Pearl  v. 
Bobitchek,  2  Daly,  138. 

i.  Court  wiU  not  look  beyond  the 

papers  in  the  action.-— Where  an  applica- 
tion for  an  attachment  is  made,  for  not  com- 
plying with  an  order  in  proceeding  supple- 
mentary to  execution,  and  the  defendant  can 
show  that  the  iudgment  has  been  settled  with 
the  plaintiff,  the  court  will  not  look  beyond 
the  papers  in  order  to  see  whether  or  not  the 
attorney's  lien  has  been  disregarded.  De  Graso 
y.  Boardman,  13  Abb.  337  (n.) 
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j;  Who  responfiible  to  attorney.-* 

It  is  a  well  esiftbliAhed  principle  of  law,  that 
ehe  party  employing  an  attorney  or  oounsel 
to  perform  any  sernce  in  his  professional  ci^ 
pacity,  in  the  absence  of  a  special  agreement 
to  tho  contrary,  is  personally  responsible  for 
any  such  services  rendered.  BoumMn  ▼.  TaU- 
man,  27  How.  268 ;  S.  G.  2  Rob.  385 ;  S.  0. 
Aff'd,  41  N.  Y.  (2  Hand),  619  (n.);  40 
How.  1.  See,  also,  Wiisan  v.  Burr^  25  Wend. 
386;  HiUr.  Tucker,  I  TtLWiU 9;  Leev.Mug- 
fferidge,  5  id.  46. 

*.  Section  293  of  the  Code.—  Pay- 
ment under  this  section  of  the  Code  does  not 
depriye  the  attorney  of  his  lien  for  costs  on  a 
judgment  in  favor  of  a  judgment  debtor. 
£a8t  lUver  Bank  ▼.  Kidd,  13  Abb.  237  (n.) 

I  Bight  of  set-oflf  superior  to.— -The 

right  of  the  attorney's  lien  is  subordinate  to 
the  n^t  of  set-off.  Brooks  v.  Haitfordy  15 
Abb.  ^2.  See,  alsq,  Hofyden  v.  McDermotty 
9  id.  14 ;  jSfor^  ▼.  KoHOwey  9  id.  370  (n.)  ; 
8.  0.  17  How.  146;  NiooU  r,  NicoUy  16 
Wend.  446 ;  Porder  t.  Lane,  8  Johns.  357  ; 
People  T.  New  York  Common  Pleas,  13 
Wend.  649;  Mohawk  Bank  t.  Burrows,  6 
Johns.  Ch.  317 ;  contra,  Dunkin  t.  Van- 
denbergh,  1  Paige,  622. 

m.  Extent  of  the  lien.— The  lien  of 

the  attorney  for  his  compensation  attaches  to 
the  claim  itself,  and  exists  from  the  com- 
mencement of  the  action  to  the  judgment.  It 
includes  all  the  securities  given  for  the  pay- 
ment of  the  judgment.  Keenan  v.  Dorftinger, 
19  How.  153;  S.  0.  12  Abb.  327  (n.),  sub 
nom.  Keenan  v.  Durfinger;  Shackleton  v. 
Hart,  20  How.  39;  S.  0.  12  Abb.  325  (n.) ; 
Fox  V.  Fox,  24  How.  409. 

n.  —  damages. — The  attorney  has  no  lien 
upon  the  damages  recovered  by  his  client 
until  the  money  is  actually  received  by  him. 
Hence,  the  party  has  a  right  to  receive  the 
damages,  or  to  discharge  them  without  re- 
ceiving them,  against  the  wish  of  his  attorney. 
The  lien  of  the  attorney  upon  the  damages 
does  not  attach  while  the  money  is  unpaid. 
Possession  is  essential  to  constitute  a  lien. 
Benedict  v.  Harlow,  5  How.  348 ;  St.  John  y. 
Diefendwf,  12  Wend.  261 ;  Mitchdl  y.  (M- 
field,  4  T.  R.  123.  See,  also,  MeFairland  y. 
Wheeler,  26  Wend.  467. 

0.  As  between  the  parties,  no  Hen 

subject  of  action. — Unless  there  is  some 
collusion  to  deprive  the  attorney  of  his  costs, 
the  parties  to  an  action  can  settle  it,  if  done 
liefbre  judgment,  without  consulting  him.  If 
parties  choose  to  terminate  a  litigation,  they 
should  always  be  allowed  to  do  it  as  they 
please,  when  it  does  not  interfere  with  vested 
rights  of  their /attorney.  MeDoweU  v.  Second 
Avenue  Batlrottd  Co.  4  Bosw.  670 ;  Brown  y. 
Comstoek,  10  Barb.  6f ;  Benedict  v.  Harlow, 
5  How.  347 ;  Piatt  y.  Jerome,  19  How.  U.  S. 
384 ;  Darenport  y.  Ludlow,  4  How.  337 ;  S.  G. 
3  Code  R.  66;  Harrison  v.  Wilcox,  11  Ire. 
Law  R.  500.  In  Shank  v.  Shoemaker,  18  N. 
Y.  (4  Smith),  489,  it  is  held  by  Strong,  J., 
that  there  is  no  case  which  goes  fi^  enou^  tg 
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show,  ''that  a  party  who  has  not  obtained  a 
judgment  in  his  favor,  cannot  settle  a  suit 
because  it  may  prejudice  the  possibility,  or 
eyen  probability,  that  his  attorney  might  ob- 
tain his  costs  by  a  future  trial,  and  a  judg- 
ment in  fayor  of  his  client." 

p.  Collusion  of  parties  to  deprive 

attorney  of  costs. — Where  a  settlement  is 
privately  effected  between  the  parties,  with  a 
design  of  preventing  the  attorney  from  obtain- 
ing his  costs,  the  court  will,  notwithstanding 
the  settlement,  allow  the  attorney  to  go  on 
and  collect  the  costs  in  the  action,  that  he 
may  thereby  secure  himself.  Basquin  v. 
Knickerbocker  Stage  Co,  21  How.  293;  S.  C. 
12  Abb.  324;  People  v.  Hardenburgh,  8  Johns. 
335;  Bobbins  v.  Aleacander,  11  How.  100; 
Pinder  v.  Morris,  Col.  &  Caines,  165;  Mar 
quat  y.  Mulvp,  9  How.  460 ;  Beed  v.  Dupper, 
6  T.  R.  361 ;  Chapman  v.  Haw,  1  Taunt.  341 ; 
contra,  McKensie  v.  McKeneie,  21  How.  46 ; 
S.  0.  Rev'd,  13  Abb.  337,  sub  nom.  McKenzie 
v.  Rhodes  ;  Goodridge  v.  New,  18  How.  189 ; 
Owen,  y.  Mason,  id.  156. 

q»  Effect  of  assignment  pending  ac- 
tion.—  The  plaintifls'  attorney  was  entitled 
to  certain  fees,  toother  with  9100  disburse- 
ments; after  which  the  plaintifEs  assigned 
their  shares  of  the  property,  together  with  all 
costs  and  allowances.  Held,  that  no  costs  or 
allowances  to  which  the  attorney  was  entitled 
at  the  time,  were  assigned.  That  upon  a  sub 
stitution  of  attorneys,  there  must  be  paid  to 
the  former  attorney,  all  costs  and  disburse- 
ments, before  paying  over  this  fund  in  court 
to  the  plaintifls.  ^eightan  v.  IngersoU,  20 
Barb.  541. 

r.  Fraudulent  assignment  to  attor* 

ney. — Where  an  attorney  induces  a  client 
fraudulently  to  make  an  assignment  of  prop- 
erty to  him,  the  client  can  maintain  an  action 
to  recover  back  the  property  so  assigned. 
Wheaton  v.  Hibbard,  20  Johns.  290 ;  Ford 
V.  Harrington,  16  N.  Y.  (2  Smith),  285. 
The  rule  by  which  an  attorney  is  prohibited 
from  obtammg  any  advantage  from  his  client, 
must  prevail,  in  such  a  case,  over  the  general 
rule,  that  where  the  parties  to  an  illegal  agree- 
ment stood  on  an  equal  footing  criminally, 
neither  party  can  be  relieved  against  the 
other.  lb. 

s.  Preferenoe  of  assignment  to  at- 
torney.— Where  an  assignment  is  made  for 
the  purpose  of  satisfying  the  claims  of  the 
defendant's  attorney  and  counsel  for  their  ser- 
vices and  disbursements,  it  will  be  allowed  a 
preference  over  the  adverse  parties'  claim  of 
8et-o£r.  Van  PeU  v.  Boger,  8  How.  319;  Fer- 
guson  y.  Bassett,  4  id.  168. 

*.  Extentof  lien— reference.— Where 

an  application  is  made  to  the  court  to  inter- 
pose, in  order  that  the  lien  of  an  atlomev  may 
be  protected,  it  is  within  the  power  of  such 
court  to  order  a  reference,  in  order  that  the 
existence  and  extent  of  such  lien  may  be  de- 
termined. Tlie  client  cannot  claim  a  right  to 
have  a  jury  trial.  Wilkins  v.  CarmichuL,  1 
Bong.  100;  Turwin  v.  Gibson,  3  Atk,  720  j 
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Adtemum  t.  Ackemim^  14  Abb.  229;  Rer'g 
S.  C.  11  id.  256 ;  oontr»,  Fax  t.  Fac,  24  How. 
409;  Haigkt  t.  ITotoMJ^,  16  id.  173;  S.  C.  7 
Abb.  210. 

«».  Rig^t  of  attorney  to  ooUeot 

judgment. — It  \b  tbe  right  of  ui  attorney, 
under  the  Code,  to  collect  the  judgment  and 
retain  the  proceeds,  or  so  much  of  them  as 
will  satisfy  his  just  claim  for  services  duly 
rendered.  His  claim  is  in  the  nature  of  a  lien 
upon  the  judgment.  In  order  to  enforce  this 
lien,  he  may  sue  in  the  client's  name  on  the 
undertaking  of  bail,  and  this  without  bis  con- 
sent. The  .client  cannot  release  or  discharge 
such  security  to  the  prejudice  of  the  attorney. 
Sherwood  v.  Buffalo  avid  New  York  City  BaU- 
road  Co,  12  How.  136 ;  ShackUton  t.  Hart, 
20  id.  39 ;  S.  C.  12  Abb.  325  (n.) 

«.  Extent  of  attorney's  lien.— The 

lien  is  not  measured  by  the  taxable  costs,  but 
it  also  eoTers  any  portion  of  tbe  damages,  or 
additional  sums  which  may  have  been  stipu- 
lated as  the  compensation  in  addition  for  ser- 
Ttoes  rendered  by  the  attorney  in  the  case. 
Booney  t.  Second  Aven^ite  Bailroad  Co.  18  N. 
T.  (4  Smith),  368;  HaUi.Ayer,  19  How. 
91;  S.  C.  9  Abb.  220;  HaigM  t.  Holoomb,  16 


How.  173;  OTsmM,  in  tlus  paitiealar,  by 
Booney  ▼.  Second  Avenue  BaiOroad  Co,  tupra; 
Biekt^rdeon  t.  Brooklyn  Ciiy  and  Newtown 
Bmkoad  Co.  15  Abb.  342  (n.);  S.  C.  24 
How.  321  (head  note  of  this  case  corrected, 
page  480) ;  WUkine  ▼.  Batterman,  4  Barb. 
47 ;  Sherwood  ▼.  B^ffa^oandNew  York  City 
BaOroad  Co.  12  How.  136;  Aekermam  ▼« 
Aehamum,  11  Abb.  256;  S.  0.  Rey'd,  14  id. 
229;  Ofeiyhion  ▼.  IngersoU,  20  Barb.  541; 
Ward  T.  Wordeworth,  1  £.  D.  Smith,  598 ; 
approved  in  Booney  t.  Second  Avenue  iZoil- 
road  Co.  eupra ;  S.  G.  9  How.  16,  sub  nom. 
Ward  T.  Syme;  Eaeton  ▼.  SmOhy  1  S.  D. 
Smith,  318 ;  Hoffman  ▼.  Van  Noetrand,  14 
Abb.  336;  Carpenter  ▼.  Sixth  Avenue  Bailr 
road  Co.  1  Amer.  Law.  Reg.  N.  S.  410; 
Garr  t.  Mairet,  1  Hilt.  498 ;  Stowe  t.  Ham- 
hn,  11  How.  452;  Moore  t.  Weeterveity  3 
Sandf.  762;  S.  C.  1  Code  R.  N.  S.  131. 

10.  Praotioe  in  New  York  marine 

eonrt. — It  is  uncertain  whether  or  not,  an 
attorney  can  acquire  a  lien  on  a  judgment 
rendered  in  the  New  ToriL  marine  oouit. 
Held,  that  his  lien  does  not  extend  to  pre- 
clude a  setf-off  between  cross-judgments. 
Hayden  t.  McDermott,  9  Abb.  14. 


Xn.  Costs  in  Action  at  the  Adoption  of  the  Code. 


a.  Priorto  Jnly  1st,  1848.— The  Code 

has  no  application  to  tbe  costs  in  suits  pend- 
ing  prior  to  this  time,  with  the  single  excep- 
tion of  costs  of  motions  therein,  on  final  de- 
termination in  the  court  of  appeals.  Doty  t. 
Brown,  4  How.  429;  Truscutt  r.  King,  id. 
173.  Section  459,  applying  the  Code. to  pro- 
ceedings in  existing  suits  to  some  extent, 
does  not  apply  to  costs.  The  right  to  costs 
is  not  a  proceeding.  Bich  t.  Huseon,  1  Duer, 
617 ;  S.  C.  11  N.  T.  Leg.  Obs.  119. 

h.  Old  chanoesy  fee  biU  not  abol- 
ished by  the  Code.— Although  the  old 
chancery  fee  bill  was  not  abolished  by  the  Code, 
still  it  is  only  applicable  to  those  proceedings 
had  prior  to  Juiy  1st,  1851,  in  equity  suits 
commenced  bejfbre  the  Code.  It  follows, 
therefore,  that  in  an  equity  suit  commenced 
before  the  provisions  of  the  Code  took  place, 
that  costs  in  all  proceedings  had  prior  to  July 
1st,  1851,  must  be  taxed  according  to  the  old 
chancery  fee  bill,  and  those  of  all  subsequent 


proceedings  according  to  the  Code.  Curtie  t. 
Leavitt,  19  Bai-b.  530  ;  S.  C.  1  Abb.  118. 

e.  Common  law  actions  pending.— 

Actions  of  this  nature,  pending  in  courts  of 
record,  tried  afterward,  but  pending  when  the 
Code  took  efiect,  are  to  be  gOTemed  in  respect 
to  costs  by  the  previous  statutes.  But  costs 
of  the  proceedings  subsequent  to  the  verdict 
are  governed  by  the  provisions  of  the  Code. 
MeMasters  v.  Vernon,  4  Duer,  625;  S.  C.  1 
Abb.  179 ;  FUeh  v.  Livingeton,  4  Sandf.  712 ; 
Bich  T.  Husson,  1  Duer,  617 ;  S.  C.  11  N.  T. 
Leg.  Obs.  119. 

d.  Court  of  appeals.— <)<»nceminff  suiu 
pending  when  the  Code  took  effisct,  §  270, 
which  forbids  ihe  allowance  of  costs  on  grant- 
ing a  motion,  has  no  application*  to  the  court 
of  highest  resort.  Syme  v.  Ward,  3  How.  342 ; 
S.  C.  1  Code  R.  101;  7  N.  T.  Leg.  Obs.  10; 
S.  C.  1  N.  T  (1  Comst.),  531,  sub  non. 
Lyme  y.  Ward. 


XIII.  In  Genebal. 


a.  Form  of  the  order  for  seoority 

for  costs. — There  is  no  enactment,  either  of 
the  Code  or  otherwise,  changing  the  estab- 
lished practice  of  obtaining  and  filing  security 
for  costs.  An  ex  parte  chamber  order,  con- 
taining a  peremptory  order  to  file  security  for 
costs,  and  in  default  thereof  to  show  cause 
why  .a  motion  for  non  proe.  should  not  be 
granted,  is  regular  and  proper.  CadweU  v. 
Marking,  24  How.  38;  S.  C.  15  Abb.  271; 
Bronson  v.  Freeman,  8  How.  492 ; .  CoU  v. 
Wheeler,  12  Abb.  388. 

h.  Effect  of  the  order,  no  extension 


of  time. —  When  a  stay  of  prooeedingii  is 
ordered  until  security  for  costs  be  filed,  this 
does  not  operate  as  an  extension  of  the  time 
in  which  to  answer.  The  plaintiff  cannot  be 
let  in  to  defend  on  the  merits,  on  the  general 
relief  demanded,  after  he  has  lailed  to  answer. 
White  ▼.  Smith,  16  Abb.  109  (n.) 

c.  —  conditions  must  be  complied 

with. — Where  a  party  has  a  favor  granted 
him  on  condition,  e.  g.,  **  that  on  payment  of 
costs  he  may  amend  his  answer,"  he  must, 
at  his  peril,  comply  with  its  conditions.  WiH- 
Unk  y.  BenwiO^  22  Wend.  608. 
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d.  Constniotioii  of  ofdor.— PAjmmit 

is  not  a  condition  precedent,  wliere  the  order 
is  to  smend  and  pay  costs.  SU»rievant  t. 
Fairman,  4  Sandf.  674. 

«.  —  no  time  specified.—  The  payment 
is  a  condition,  and  must  be  made  within 
twenty-four  hours,  where  an  order  is  granted 
upon  payment  of  costs,  with  no  time  specified 
for  payment.  Sabin  v.  Johnson^  7  Cow.  421 ; 
PugiUff  y.  Van  Allen,  8  Johns.  352. 

/.  Ck>mplaant  cannot  be  dismissed 

pending  Sta^.  —  An  order  to  file  security 
or  show  cause,  with  a  stay  of  proceedings, 
was  granted.  Heid,  that  the  complaint  coald 
not  he  dismissed  for  want  of  prosecution,  for 
the  reason  that  the  plaintiff  did  not  notice  the 
cause  for  trial  pending  the  stay.  Mills  t. 
Chapma$i,  1  How.  102. 

/.  Construction  of  order,  amount 
costs. —  As  a  condition  of  granting  a  new 
trial,  an  order  was  made  requiring  payment 
of  the  costs  accruing  after  notice  of  trial. 
Heldy  to  mean  costs  of  the  trial  and  all  subse- 
quent proceedings.  North  y.  Sargeani,  14  Abb. 
223. 

A.  —  Stays  all  proceedings.—  Notice 

of  application  is  of  no  ayail,  provided,  before 
the  notice  is  made,  the  plaintiff's  proceedings 
are  stayed  by  an  order  until  security  for  costs 
be  filed.  The  security  must  be  perfected  first. 
Prtee  y.  Belta,  6  Paige,  44. 

t.  Order  that  bond  be  filed— what 
sufficient  compliance.— Where  an  order 
is  made  which  requires  that  a  bond  be  exe- 
<;uted  by  one  party  in  an  action,  to  another, 
heldj  sufficiently  complied  with  by  filing  the 
bond,  when  duly  made,  with  the  clerk  of  the 
court  by  which  the  order  was  made.  Bice  y. 
WhiUock,  15  Abb.  419. 

i-  Action  on  bond— costs  and  dam- 
ages.— Where  a  bond  is  conditioned  to  pay 
alfcosts  and  damages,  the  obligor  is  liable  to 
pay  reasonable  counsel  fees.  Corcoran  y.  Jud- 
8on,  -24  N.  Y.  (10  Smith),  106. 

fc.  — Revised  Statutes  not  abro- 
gated. —  The  mode  of  proceeding  to  judg- 
ment on  bonds  for  the  performance  of  cove- 
nants is  not  abrogated.  2  R.  S.  378 ;  Mayor, 
etc.  of  New  York  y.  Lyons,  24  Uow.  280 ;  S. 
0.  1  Daly,  296. 

I.  ~  without   application  to  the 

court. — No  application  to  the  court  is  neces- 
sary ;  the  defendant  may  commence  an  action 
on  the  bond  as  a  matter  of  course.  Higley  y. 
Bobinson,  7  Wend.  482. 

m.  —demand  must  be  made.  — A 

demand  of  the  party  or  his  sureties  is  neces- 
sary before  commencing  an  action  on  the 
bond.  Nelson  y.  Bostwiek,  5  Hill,  37. 

ft.  —  pending  appeal. — A  non-resident 
plaintiff,  after  giving  security  for  costs,  was 
defeated  in  his  action,  from  which  judgment 
be  took  an  appeal.  The  defendant  com- 
menced an  action  on  the  bond  pending  the  ap- 
peal. Held,  that  the  plaintiff  should  move 
to  have  the  action  on  the  bond  stayed  by 
order,  until  the  appeal  was  decided*    Fdfi 


Vkeek r.  Clark,  24  How.  190;  S.  C.  38  Barb. 
216.  It  is  not  necessary  now  to  commence 
one  action  in  order  to  stay  proceedings  in  an- 
other, lb.  . 

o.  Waiver  of  order.  —  Putting  the 

cause  on  the  calendar  waives  an  order  that 
the  plaintiff  file  security  for  costs.  H(»y  y. 
Power,  2  Edw.  Ch.  494 ;  3for^n  y  Morgan, 
I  Atk.  53 ;  Hall  y.  Chapman,  Dick.  348 ; 
Dixon  y.  Olmius,  1  Cox,  412;  Hoskins  v. 
Lloyd,  1  S.  and  S.  393.  See,  also,  Boyce  v. 
Boies,  8  How.  495. 

p.  When  costs  a  debt.—  Unless  a  party 
agrees  to  pay  them,  the  costs  of  an  action  do 
not  become  a  debt  until  judgment.  Super- 
visors of  Onondaga  County  y.  Briggs,  3  Denio, 
173 ;  Hunt  v.  Middlebrook,  14  How.  300 ;  con- 
tra, Torry  v.  Hadley,  id.  357.  The  plaintiff 
loses  them  if  a  settlement  before  judgment  is 
made,  and  no  provision  is  secured  for  theii 
judgment.  Johnston  v.  Brannan,  5.  Johns 
271 ;  Watson  v.  Bepeyster,  1  Gaines,  66;  Wair 
field  y.  WatHns,  30  Barb.  396. 

g.  Substitution  of  attorney -1- leave 

of  the  court. —  A  party  cannot  change  his 
attorney  without  leave  of  the  court.  Macpher- 
son  v.  Borison,  1  Doug.  217 ;  Twort  y.  Day- 
reU,  13  Ves.  196 ;  Mumfbrdr,  Murray,  Hopk. 
369.  And  before  granting  this  leave,  the 
court  will  make  sure  that  all  just  claims  of 
the  attorney  are  satisfied.  Hofftnan^r.  Van 
Nostrand,  14  Abb.  336.  Payment  of  taxed 
costs  only  is  not  sufficient.  The  court,  even 
in  the  absence  of  any  specific  agreement,  will 
not  order  a  substitution  of  attorneys,  until 
such  further  compensation  has  been  made  the 
first,  as  under  all  the  circumstances  is  proper. 
Cregier  v.  Cheeshrough,  25  How.  200. 

r.  —  death  of  first. — Where  the  attor- 
ney for  a  party  has  died,  and  due  notice  that 
a  new  one  be  appointed,  has  been  given,  notice 
m^y  properly  be  served  on  the  party  per- 
sonally, if  no  other  is  appointed.  Hoffman  v. 
Bowley,  13  Abb.  399. 

s.  —  second  may  act  as  agent  of 

the  first. — An  attorney  retired  from  prac 
tioe,  and  requested  another  to  take  charge  of 
his  unsettled  business.  The  latter  attorney 
received  costs  in  one  of  the  suits,  and  a  stipu- 
lation to  try.  Held,  that  the  second  attorney 
acted  as  the  agent  of  the  other.  Kingston 
Bank  v.  Boosa,  2  How.  8. 

t.  Special  proceedings— costs.— No 

provision  has  been  made  by  the  legislature  for 
costs  in  special  proceedings  under  the  Code 
(§  3).  It  follows,  therefore,  that  in  an  origi- 
nal application  to  the  court,  which  comes 
under  the  head  of  special  pix>ceeding8,  costs 
of  motion  can  only  be  allowed.  Matter  of 
Pierce,  12  How.  532. 

u.  Supplementary  proceeding  — 

attachment.— -Where  an  attachment  is  is- 
sued to  enforce  the  order  of  the  court  in  pro- 
ceedings supplementary  to  execution,  the  costs 
are  to  be  taxed  as  costs  of  proceedings  in  the 
action,  and  not  as  costs  of  special  proceedings 
I  oth«r  than  actions.  Seeley  t.  Blacky  35  How. 
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869.  See,  also,  PiU  ▼.  DamaoHy  34  id.  355; 
S.  0.  3  Abb.  N.  S.  398;  37  N.  Y.  (10  TiflF.), 
235;  4Tnuia.  A  pp.  1266. 

V.  Construction  of  laws  of  1854, 

I  3.— The  Uws  of  New  York,  1854,  p.  593, 
§  3,  which  allows  coste  in  special  prooeedings, 
and  on  all  appeals  therefrom,  does  not  autho- 
rise costs  on  appeals,  other  than  from  orders 
made  at  special  term.  People  ex  rei.  Horvey 
V.  Heath,  20  How.  304. 

vf.  Unauthorized  demurrer.  —  No 

costs  for  the  argument  of  a  demurrer  not 
authorized  bj  law,  will  be  allowed.  SleightY. 
Haneox,  4  Abb.  245. 

«.  Appeals  in  special  prooeedin»— 

costs. --Those  provisions  of  that  part  of  the 
Code  which  relates  to  costs  on  appeals,  are 
applicable  to  appeals  taken  in  special  proceed- 
ings, as  well  as  those  taken  in  civil  actions 
strictly  so  called.  This  is  the  rule,  notwith- 
standing the  limitation  implied  in  the  title 
"  of  civil  actions,"  prefixed  to  part  2  of  the 
Code.  People  v.  Siurtevant,  3  Duer,  616,  304; 
12  N.  Y.  Leg.  Obs.  86,  sub  nom.  People  ex 
reL  Davie  v.  Sturtevant;  People  ex  rel.  Keen- 
holts  V.  Bobinson,  25  How.  345 ;  Aff'g  S.  C. 
29  Barb.  77 ;  17  How.  534. 

Sf.  No  jurisdiction— costs.— When  a 

r'tna  facie  case  of  iurisdicUon  is  presented 
the  complaint,  and  the  issues  presented  do 
not  raise  the  question,  but  is  admitted  by  the 
nlaintiff,  the  defendant  may  have  a  judgment 
for  costs.  The  rule  that  costs  will  not  be 
allowed  on  the  dismissal  of  a  complaint  for 
want  of  jurisdiction,  applies  only  in  cases 
where  the  want  of  jurisdiction  appears  on  the 
face  of  the  summons  or  complaint,  or  the 
court  is  called  upon  to  adjudicate  the  ques- 
tion on  plea  or  demurrer.  Harriott  v.  New 
Jersey  Railroad  and  IVansportation  Co,  1 
Daly,  377. 

jr.  Dismissing  action  for  want  of.— 

The  court  may  render  a  judgment  for  costs, 
where  it  dismisses  an  action  for  want  of  juris- 
diction. McMahon  v.  Mutttal  Benefit  Ltfe 
Insurance  Co,  3  Bosw.  644;  S.  0.  8  Abb. 
297 ;  Oormly  v.  Mcintosh,  22  Barb.  271 ; 
Hunt  V.  Bank  of  Hanover,  8  Mete.  343 ; 
Kina  v.  Poole,  36  Barb.  242 ;  Cumberland 
Com  and  Iron  Co.  v.  Hoffman  Steam  Coai 
Co.  39  id.  19;  S.  C.  15  Abb.  78 ;  30  Barb. 
159 ;  20  How.  62 ;  contra,  Harriott  v.  New 
Jersey  BaUroad  and  Transportation  Co. 
8  Abb.  284 ;  S.  C.  1  Daly,  377.  See,  also, 
Steader  v.  Graham,  18  How.  U.  S.  602. 

aa.  Forcible  entry  and  detainer.— 

The  supreme  court  has  jurisdiction  to  rmilate 
on  appeal,  the  matter  of  costs  in  an  i^tion  of 
this  nature,  where  it  appears  from  the  papers 
upon  what  principle  they  were  adjusted  by 
the  judge  in  the  court  below,  and  the  notice 
of  motion  asks  for  sufficient  relief.     In  such 

Eroceedtngs  attorney  and  counsel  fees  cannot 
e  allowed.  It  is  not  an  action  brought  in  a 
court  of  record,  within  «he  meaning  of  the 
statute  (2  R.  S.  613,  §  3).  People  ex  rel 
Thompson  v.  Townsend,  6  How.  178.  See, 
also,  Partridge  v.  Ford,  5  id.  21. 


lb.  Actions  against  the  mayor  of 

New  York. — ^FuU  coats,  without  resard  to 
the  amount  of  the  judgment  recovered,  shall 
be  given  to  the  plaintiff  in  an  action  or  special 
proceeding  against  the  mayor,  etc.  of  the  city 
of  New  York.  Uws  oi  New  York,  1860,  ch. 
379,  §  2. 

ee.  Costs  on  oomptroUer's  motion. 

Where  the  comptroller  moves  to  have  a  judg- 
ment against  the  city  of  New  York  vacated, 
810  costs  of  motion  was  ordered  to  each 
party,  to  abide  the  event.  Outwater  v.  Mayor, 
etc.,  of  New  York,  20  How.  213. 

dd.  School  commissioners.— ^Sections 

304  and  468  of  the  Code,  do  not  abrogate,  re. 

Cd  or  supersede  the  provisions  of  §  146. 
ws  of  1847,  ch.  480,  which  declare  that, 
where  officers  of  school  districts  are  prose- 
cuted for  any  act  performed  under  or  by  vir- 
tue of  their  office,  and  which  might  have  been 
the  subject  of  appeal  to  the  State  superintend- 
ent, no  costs  shall  be  allowed  to  the  plaintiff, 
where  the  court  shall  certify  that,  upon  the 
trial  of  the  cause,  the  defendants  acted  in  good 
faith.  The  certificate  applies  to  all  costs,  in- 
cluding those  upon  a  motion  by  the  defendants 
for  a  new  trial,  as  well  as  to  those  upon  the 
trial  itself.  Clark  v.  Tunnidif,  38  N.  Y.  (11 
Tiff.),  58;  S.  C.  4  Abb.  N.  S.  46;  S.  C.  5 
Trans.  App.  268 ;  Ex  parte  Bennett,  3  Denio, 
175. 
ee.  Costs  against  strangers  to  ao- ' 

tion. — Persons  who  are  neither  nominal  nor 
real  parties  to  an  action,  cannot  be  summarily 
compelled  by  the  court  to  pay  its  costs,  or  to 
refund  money  received  by  them  urider  a  de- 
cree which  was  subsequently  reversed.  FiM 
V.  Maghee,  5  Paige,  539. 

ff.  liability  of  the  county  for  costs. 

The  ftir  charges  of  the  attorneys  and  counsel 
employed  by  the  supervisors  are  a  legal  de- 
mand against  the  county,  even  where  they 
have  made  a  mistake  in  regard  to  having  a 
good  cause  of  action  in  a  particular  case.  Gil' 
leepie  v.  Brow,  23  Barb.  370. 

gg.  Two  or  more  distinct  issues 
presented. — The  Code  has  not  abrogated 
the  provisions  of  2  R.  S.  617,  §  26,  that  when 
there  are  two  or  more  distinct  causes  of  ac- 
tion in  separate  counts,  the  plaintiff  shall  re- 
cover costs  on  the  issues  found  for  him,  and 
the  defendant  on  those  found  in  his  favor. 
Dresser  v.  Wickes,  2  Abb.  460.  See  Martm 
V.  Marti/n,  3  How.  202. 

hh.  Ck>mmon  pleas  costs  abolished. 

By  the  Code,  all  distinctions  between  the 
New  York  court  of  common  pleas  and  the 
supreme  court,  as  to  the  rate  of  costs  which 
formerly  existed,  is  abolished.  Smiih  ▼• 
Keeler,  8  How.  55. 

M.  Municipal  corporations  —  must 

be  demand. — No  costs,  fees,  disbursements 
or  allowance  shall  be  recovered  or  inserted  in 
any  judgment  against  municipal  corporations, 
unless  the  claim  upon  which  such  ludgment 
is  founded  shall  have  been  presented  for  pay- 
ment to  the  chief  fiscal  officer  of  such  corpor- 
ation before  the  commencement  of  such  m> 
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tion.  Laws  of  New  Tork,  1859,  ch.  262,  §  2, 
page  570.  The  provisions  of  this  act  are  ap- 
plicable to  claims  for  damages  on  account  of 
the  negligence  or  misconduct  of  the  city 
authorities,  as  well  as  to  demands  upon  con- 
tract. Hart  T.  Oity  of  Brooklyn,  36  Barb. 
226,  229 ;  MeCiure  t.  Board  of  Supervisors 
of  Niagara  County,  33  How.  202 ;  8.  0.  50 
Barb.  594 ;  S.  0.  Aff 'd,  4  Trans.  App.  275 ; 
4  Abb.  N.  8.  202. 

ji'  Foreign  corporations— irre^* 

larity,  how  curea.  —  The  proceedmgs 
commenced  by  a  foreign  corporation,  without 
haying  first  filed  security,  is  an  irregularity, 
and  on  motion  they  should  be  set  aside.  It  is 
sn  irregularity,  however,  that  is  cured  at  any 
time  by  filing  such  security.  Bank  of  Michi- 
gan V.  Jessup,  19  Wend  10.  If  judgment  is 
entered  before  the  defendant  moves  that  se- 
curity be  filed,  his  right  to  have  it  filed  is 
waived.  Merchants'  Bank  v.  Mills,  3  E.  D. 
Smith,  210;  Persse  v.  WiOeU,  14  Abb.  119. 

**.  —  may  sue  and  be  sued.— 2  R. 

S.  457,  §  1,  is  still  in  force,  and  was  not  re- 
pealed by  the  Code.  Foreign  corporations 
have  a  right  to  bring  actions  in  this  State. 
As  to  actions  against  a  foreign  corporation, 
except  §  427,  the  provisions  of  the  Code,  and 
those  of  the  Revised  Statutes  as  amended, 
make  no  distinction  between  a  resident  and  a 
non-resident  plaintiff.  Bank  of  Commerce  v. 
Butland  and  Washington  Mailroad  Co.  10 
How.  1  (7). 

II'  —possession  of  personal  prop- 
erty.'—Where  an  action  is  commencea  by  a 
foreign  corporation  for  the  possession  of  pei^ 
sonal  property,  and  have  given  the  undertak- 
ing required  by  §  209  of  the  Code,  since  it 
secures  the  costs,  they  have  substantially 
complied  with  the  statute  requiring  a  bond 
for  costs.  Wisconsin  Marine  and  Fire  In- 
surance Company  Bank  v.  Hohbs,  22  How. 
494  i  Boucher  v.  Pta,  14  Abb.  1 ;  S.  C.  8 
Bosw.  691. 

mm.  —  no  new  security  can  be  re- 
Quired. — Where  a  foreign  corporation  has 
once  given  the  security  required  by  2  R.  S. 
457,  §  1,  the  court  cannot  order  other  and  fur- 
ther security  to  be  filed  for  the  reason  that  the 
first  has  become  insolvent.  Slater  Bank  v. 
Sturdy,  21  How.  430;  S.  C.  13  Abb.  224; 
Boucher  v.  P4a,  14  id.  1 ;  Hartford  Quarry  Co, 
y.  Pendleton,  4  Abb.  460.  In  Bridges  v.  Can- 
field,  2  Edw,  Ch.  208,  McCouN,  V.  Ch.,  held, 
that  under  the  former  practice  non-resident 
plaintifis  must  give  new  security  in  such  a 
case. 

nn.  —  appeal  by. — A  foreign  corporation 
is  not  obliged  to  give  security  on  an  appeal 
from  a  judgment.  Steam  Navigation  Co,  v. 
Weed,  8  How.  49. 

00,  Order  denying  motion,  not  ap- 
pealable— Where  an  order  is  maae  at  special 
term,  denying  a  motion  that  the  complamt  of 
a  foreign  corporation  be  dismissed,  for  the 
reason  that  they  had  omitted  to  file  security 
for  costs,  held,  that  such  order  could  not  be 
appealed  from.  Tyrone  and  Lock  Haven  Bail- 


road  Co.  y.  Sehenck,  18  How.  275 ;  Briggs  v. 
Vandenburgh,  22  N.  T.  (8  Smith),  467. 

pp.  Foreign  oorporation—judgment 

by  default. — A  foreign  corporation  com- 
menced an  action  without  filing  security  for 
costs,  none  being  demanded.  A  jud^ent  for 
default  of  an  answer  was  taken  by  them. 
Held,  that  such  judgment  could  not  be  opened 
or  set  aside.  Merchants*  Bank  v.  MiUs,  3  £. 
D.  Smith,  210. 

qq.  InsolTent  corporation— receiver 

— discretion. — The  supreme  court,  at  special 
term,  has  an  ample  discretion  to  require  that 
the  receiver  of  an  insolvent  corporation  give 
security  for  costs;  and,  further,  they  may  de- 
termme  what  the  form  and  extent  of  such 
security  shall  be.  No  appeal  can  be  had  from 
its  order  in  this  matter.  Briggs  y.  Vanden^ 
burgh,  22  N.  Y.  (8  Smith),  467. 

rr.  Malicious  trespass  — ■  Revised 

Statutes  repealed.— The  Code  has  re- 
plied all  statutory  provisions  regulating  the 
costs  in  civil  oases,  and  the  provisions  of  the 
2  Revised  SUtutes  (614,  §  12),  which  provide 
for  the  allowance  of  costs  in  actions  of  trespass, 
where  the  court  or  jury  shall  certify  the  tres- 
pass to  have  been  malicious,  are  included  in 
such  repeal.  Smith  v.  KeeUr,  8  How.  55; 
Ashley  v.  Marshall,  19  id.  110 ;  S.  C.  30  Barb. 
426;  9  Abb.  361;  S.  C.  Aff'd,  29  N.  Y.  (2 
Tiff.),  494;  27  How.  599  (n.) 

S8,  Trespass   on  lands  —  Revised 
Statutes  not  repealed.— The  Code  has 

not  repealed  2  R.  S.  613,  §  3,  and  in  an  action 
for  trespass  on  lands,  if  a  verdict  for  any 
amount  is  recovered  by  the  plaintiff,  he  is 
entitled  to  recover  costs  under  this  statute. 
Utter  y.  Oifford,  25  How.  289,  and  cases 
cited.    See^orss  v.  Jacobs,  35  How.  90  (99). 

tt.  Action  by  wife  for  divorce.— 

Where  an  action  for  divorce  is  commenced  by 
a  wife,  who  discontinues  it,  or  who  has  jud^ 
ment  rendered  against  her,  the  attorney 
acting  for  her  cannot  look  to  her  husband  for 
his  costs  or  expenses.  Phillips  v.  Simmons, 
20  How.  342;  S.  C.  11  Abb.  287 ;  Shdton  v. 
Pendleton,  18  Conn.  R.  417 ;  Wing  v.  ffur^ 
burt,  15  Vermont,  607 ;  Dorsey  v.  Chodenow, 
Wright's  Ohio  R.  120. 

uu.  Forfeited  recognizances  in  New 

York  city. — "  In  no  case  whatsoever,  upon 
proceedings  upon  forfeited  recognizances,  shall 
any  fees  or  costs  be  chargeable  to  the  mayor, 
commonalty,  aldermen  or  supervisors  of  the 
city  and  county  of  New  York,  by  the  officer 
prosecuting  the  same."  Laws  of  New  York 
1855,  ch.  202,  §  3. 

w.  Construction  of  act  of  April 

21st,  1862.— The  act  of  the  above  date 
(Laws  of  New  York,  1862,  ch.  412)  "  to  facili- 
tate the  closing  up  of  insolvent  and  dissolved 
mutual  insurance  companies,  was  intended  to 
limit  the  costs,  besides  disbursements,  to 
twenty  dollars  in  all  cases  where  actions  had 
not  proceeded  to  judgments,  whether  they 
should  be  referred  to  a  referee,  or  tried  by  the 
court  or  a  jury.  Bangs  y.  Barto,  24  How.  487. 
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vno.  Opening  streets  in  New  Tork 

city.— The  act  of  April  Ist,  1854  (Laws  of 
New  York,  1854,  ch.  122)  governs  as  to  the 
taxation  of  the  costs  and  expenses  of  street 
improvements  in  the  city  of  New  York ;  the 
costs  in  all  actions  pending  prior  to  January 
1st,  1855,  are  to  be  taxed  at  the  rates  allowed 
previous  to  the  passage  of  that  act.  The  rules 
on  the  above  subject,  adopted  by  the  supreme 


ooQFt,  in  March,  1854,  are  void.  MmUar 
Bowery,  19  Barb.  588. 

XX.  No  appeal,  after  report  con- 
firmed.— ^An  appeal  cannot  be  taken  from 
the  taxation  of  costs  on  assessments  in  .street 
eases,  in  the  city  of  New  York,  alter  the  re- 
port of  the  commissioners  is  confirmed.  MtU' 
ier  of  Sixty-fifth  street,  23  How.  256 ;  Matter 
of  tA€  extsneion  cf  the  Bowery,  12  id.  97. 


§  304:.  [259.]  (Am'd  1849, 1862.)  When  allowed,  of  course,  to  plaintiff. 
Costs  shall  be  allowed,  of  course,  to  the  plaintiff,  upon  a  recovery,  in 
the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property,  or  when  a  claim  of 
title  to  real  property  arises  on  the  pleadings,  or  is  certified  by  the  court  to 
have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal  property ; 

3.  In  the  actions  of  which  a  coui't  of  justice  of  the  peace  has  no  jurisdiction ;. 

4.  In  action  for  the  recovery  of  money,  where  the  plaintiff  shall  recover 
fifty  dollars ;  but  in  an  action  for  assault,  battery,  false  imprisonment,  libel, 
slander,  malicious  prosecution,  criminal  couvei'sation  or  seduction,  if  the 
plaintiff  recover  less  than  fifty  dollars  damages,  he  shall  recover  no  more 
costs  than  damages.  And  in  an  action  to  recover  the  possession  of  per 
sonal  property,  if  the  plaintiff  recover  less  than  fifty  dollars  damages,  he 
shall  recover  no  more  costs  than  damages,  unless  he  recover  also  property 
the  value  of  which,  with  the  damages,  amounts  to  fifty  dollars,  or  the  pos- 
session of  property  be  adjudged  to  him,  the  value  of  which,  with  the  dam- 
ages, amounts  to  fitly  dollars ;  such  value  must  be  determined  by  the  jury, 
court  or  referee  by  whom  the  action  is  tried.  When  several  actions  shall 
be  brought  on  one  bond,  recognizance,  promissory  note,  bill  of  exchange, 
or  other  instrument  in  wriling,  or  in  any  other  case,  ibr  the  same  cause  of 
action,  against  several  parties  who  might  have  been  joined  as  defendants 
in  the  same  action,  no  costs  other  than  disbursements  shall  be  allowed  to 
the  plaintiff  in  more  than  one  of  such  actions,  which  shall  be  at  his  elec- 
tion, provided  that  the  party  or  parties  proceeded  against  in  such  other 
action  or  actions  shall,  at  the  time  of  the  commenicement  of  the  previous 
action  or  actions,  have  been  within  this  State,  and  not  "secreted. 

I.  Subdivision  1. 

I.  When  the  Court  Certifies  that  the  Title  to  Heal  Propertt  has 

Come  in  Question. 

a.  When  the  iudge  oannot  oertLQ^.    session  m  well  as  the  fkct  of  posaession ;  and, 

toe  plaintiff  was  allowed  to     becaaae  the  right  was  thus  put  in  issue,  the 

tide  to  land  was  in  Question.  But,  under  the 
present  system,  nothing  is  in  issue  but  what 
the  answer  puts  in  issue ;  and  if  it  does  not 
so  put  the  right  of  possession,  but  only  the 
fact  of  the  possession,  the  title  to  the  land 
does  not  come  in  question.  If  the  answer 
does  not  raise  the  question  the  proofs  cannot, 
unless  fix)m  the  circumstanoes  of  the  case 
the  fact  of  possession  could  not  be  proTed 
without  proving  a  right  to  the  possession. 
Burnet  ▼.  Kelly,  10  Uow.  406. 


Notwithstanding  the  plaintiff  was  allowed  to 
prove  his  title-deeds,  in  order  that  his  proof 
might  be  more  certain,  still,  as  the  defendant 
opposed  on  the  ground  that  the  title  did  not 
come  in  question,  and  as  it  was  not  necessary, 
the  circuit  judge  cannot  certify  that  the  title 
did  come  in  question.  In  such  a  case,  the  de- 
fendant must  have  costs.  Burnet  y.  KeUy, 
10  How.  406,  and  numerous  cases  cited. 

b.  Old  and  new  system  of  pleading. 

Under  the  old  system  of  pleading,  a  defendant 
in  trespass  put  in  issue  the  right  to  the  pos- 
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IL  Whbn   is  thb  TrruB   to  Bbal  Pbopbrtt  Bbouoht  m  Question- 

ExABfPLES. 


a.  Action  for  waste.— A  justice's  court 

has  no  jurisdiction  over  an  action  of  this  na- 
ture, where  damages  and  a  forfeiture  are 
sought.  So  that  if  the  plaintiff  recovers  less 
than  9^0,  he  is  entitled  to  costs.  Snyder  v. 
Beyer,  3  £.  D.  Smith,  235. 

6.  Right  of  way. — Whether  or  not  the 
defendant  has  a  right  of  way  over  lands  admit- 
ted to  belong  to  the  plaintiflf,  hMy  that  the  title 
came  in  question.  Heatan  v.  Ferris^  1  Johns. 
146 ;  Farrington  v.  Eenniet  2  Caines,  220. 

c.  PrescriptiTe  right  to  overflow 

lands. — Where  this  is  the  issue,  hdd,  that 
the  title  to  land  came  in  question,  and  that  the 
plaintiff  must  have  full  costs.  Eustace  v.  Tut' 
hill,  2  Johns.  185 ;  contra,  Chandler  v.  Duane, 
10  Wend.  565 ;  (Xw  v.  Hall,  3  Johns.  450. 

d.  Growing  plants. — ^The  question  of 
the  right  of  property  in  growing  trees  and 
shrubs,  is  a  question  of  title  under  the  statute. 
Whatever  grows  upon  and  is  annexed  to  the 
freehold,  is  real  estate.  4  Kent's  Com.  401 ;  1 
Denio,  450.  Title  embraces  the  right  to  the 
possession,  and  everything  but  the  bare  naked 
possession.  EMe  v.  Quackenbost,  6  Hill,  537 ; 
FaweU  V.  Bu8t,  8  Barb.  567 ;  S.  C.  1  Code  R. 
N.  S.  172. 

e.  Judge's  oertificate.— The  only  evi- 
dence that  can  be  received  as  to  whether  or 
not  the  title  to  lands  came  in  question  at  the 
trial,  is  the  certificate  of  the  judge  who  tried 
the  cause,  or  a  certified  copy  of  the  minutes. 
This  is  the  rule,  unless  the  pleadings  show 
the  fact.  Niles  v.  UndeUy,  8  How.  131 ;  S. 
0.  1  Duer,  610 ;  Mayor,  etc.  of  New  York  v. 
Hmshurgh,  2  Code  B.  152 ;  Burhana  v.  Tib- 
hiiUs,  7  How.  74. 

f.  —  when  in  time. — Bven  after  appeal 
to  the  general  term,  the  judge  may  make  the 
eertiflcikte  nunc  pro  tune.  Snyder  v.  Beyer,  3 
S.  D.  Smith,  235. 

ff'  Be&ree's  certificate.— It  is  of  no 

avail  on  the  question  of  costs,  that  the  referee 
has  certified  that  the  title  to  land  came  in 
question,  where,  from  the  pleadings,  the  court 
can  see  that  it  did  not.  Squirea  v.  Seward, 
16  How.  478. 

h.  Trespass  on  wild  lands.— An  action 

of  this  nature  was  commenced;  defendant 


pleaded  not  guilty.  Held,  that  the  title  to 
land  came  in  question,  and  that  the  plaintiff 
should  have  full  costs,  although  his  verdict 
was  for  six  cents  costs  and  six  cents  damages. 
Dunckd  v.  Farley,  1  How.  180. 

».  Assault  and  battery.— An  action 

for  an  assault  was  commenced ;  the  answer 
alleged  that  the  trespass  was  committed  upon 
a  public  highway.  Held,  that  where  that 
fact  was  denied,  the  title  to  land  came  in 
question.  IHnehart  v.  Wells,  2  Barb.  432. 

J.  Claim  of  possession  no  claim  of 

title. —  A  claim  of  possession  is  not  a  claim 
of  title.  In  its  most  comprehensive  sense, 
the  term  title  embraces  the  possession,  but 
not  in  the  sense  in  which  it  is  used  in  the  pro- 
vision (§  304)  under  consideration.  As  there 
used,  it  is  nothing  less  than  an  assertion  of  a 
right  of  possession.  Brown  v.  Majors,  7  Wend. 
495 ;  EhU  v.  Ouackenboss,  6  Hill,  537 ;  JftO- 
ler  V.  Bayard,  15  Abb.  449;  Bathbone  v. 
MeConneU,  20  Barb.  311 ;  Aff'd,  id.  21  N.  Y. 
(7  Smith),  466. 

k.  Construction  of  the  term  ^' title.'' 

The  term  title  in  this  section  (304)  means,  not 
possession  in  fact,  nor  mere  right  of  property, 
but  right  of  possession.  Where  actual  pos- 
session does  not  maintain  the  action,  evidence 
in  regard  to  that  does'  not  draw  the  title  in 
question.  MuUer  v.  Bayard,  15  Abb.  449. 

{.  Claim  of  title   arising  on  the 

pleadings. —  Where  the  title  is  put  in  issue 
by  the  d^endant,  he  cannot,  by  an  admission 
of  the  plaintiff's  title  on  the  trial,  deprive 
him  of  his  costs,  where  he  has  been  obliged  to 
prepare  to  prove  it.  Niles  v.  lAndsley,  1  Duer, 
610;  S.  G.8H0W.  131. 

m.  License  revoked. — Where  a  pur- 
chaser is  in  possession  under  a  contract  of  sale, 
and  the  vendor  re-enters  by  reason  of  default 
made  in  payment,  held,  that  the  vendor's  set- 
ting up  such  a  revocation  of  the  license  in  or- 
der to  justify  the  entry,  does  not  draw  the 
title  in  question.  DolittU  v.  Eddy,  7  Barb. 
74.  See,  also,  Wickham  v.  Seely,  18  Wend. 
650 ;  Chandler  v.  Duane,  10  id.  563 ;  ExparU 
Cobum,  1  Cow.  568 ;  William,  Earl  of  Cror 
ven  V.  Price,  37  How.  15 ;  S.  C.  53  Barb. 
442. 


m.  When  the  Title  to  Seal  Pbopertt  is  not  in  Question. 


a.  Trespass  qnare  clasum  firegit.— 

In  an  action  of  this  nature,  the  answer  of  the 
defendant  was,  that  the  plaintiff's  fences  were 
insufficient ;  hM,  that  the  title  did  not  come 
in  question.  Sing  v.  Annin,  10  Johns.  302. 

b.  Right    of   possession  founded 
solely  on  ownership.— Where  the  right 

to  possession  is  founded  solely  on  the  owner- 
ship of  the  lands,  then  a  justiee  of  the  peace 
cs-onot  try  the  right  to  possession  under  such 
a  claim.  Whefe  the  defense  interposed  is 
tb^t  the  plaintiff  gave  a  license  to  the  defend- 
41 1  to  do  the  acts  complained  oi,  the  title  doea 


notcome  in  question.  Bathbone  y.  McConndlf 
20  Bari>.  311 ;  Aff'd,  21 N.  Y.  (7  Smith),  466; 
People  ex  rel.  Fryer  v.  New  York  Common 
Pleas,  18  Wend.  579;  Wickham  v.  Seeiy,  18 
id.  649 ;  LauniU  v.  Bamum,  4  Sandf.  637.  A 
mere  license  is  not  an  interest  in  lands,  so  as 
to  draw  the  title  in  question.  DolitUe  v.  Eddy, 
7  Barb.  75 ;  3  Kent's  Com.  452,  453,  orig. 
page.  And  see  note  to  Prince  v.  Case,  and 
Beriek  v.  Kern,  2  Amer.  Lead.  Cas.  728  to 
777 ;  Vol.  1,  772,  etc.  See,  also,  2  WaiU 
Law  &  Pr.  29  to  38. 
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a.  Trespass  on  lands— defense  of 

title. — An  action  was  commenced  before  a 
ju8tioe  of  the  peace,  for  trespass  quart 
dausum  firsgit:  the  defendant  justified,  and 
averred  a  right  of  way,  neglect  to  keep  proper 
fences,  license,  etc.:  hM,  that  the  defense  of 
justification  of  entering  the  close,  goes  to  the 
plaintlif's  entire  right  of  recoyeiy  for  the 
trespass;  and  on  delivery  to  the  justice  of 
the  undertaking  prescribed  by  the  statute^ 
with  the  answer,  he  is  ousted  of  jurisdiction, 
and  is  bound  to  discontinue  the  proceedings 
not  only  a?  to  some  of  the  alleged  causes  of 
actjoL.  but  as  to  all,  insomuch  as  the  defense 
of  title  to  real  property  was  interposed  to  all 
the  trespasses  charged  in  the  complaint. 
Where  the  same  cause,  on  the  same  pleadings, 
was  litigated  in  the  supreme  court,  held^ 
that  the  gravamen  of  the  complaint  is  tres- 
pass quare  dausum  Jre0,  and  that  the  other 
matters  charged  were  of  description  and  ag- 
gravation; and  that  as  the  defendant  had  set 
up  a  right  of  way  as  to  all  the  alleged  unlaw- 
ful entries  charged,  his  defense  goes  to  the 
wholo  matter  of  the  complaint,  and  a  recovery 
by  the  pUintifl^  however  small  the  amount, 


entitles  him  to  costs.  HaU  v.  HodttlinSt  30 
How.  16;  ShaU  v.  Green,  34  id.  418;  S.  C. 
Aff'd,  49  Barb.  311,  sub  nom.  SkuU  y.  Green. 

b,  Justice^s  court,  plea  of  title.— 

Where  an  action  was  commenced  in  a  justice's 
court,  discontinued  on  the  plea  of  title  to  land 
being  interposed,  and  an  action  for  the  same 
cause  commenced  in  the  supreme  court,  and 
the  plaintiff  succeeds  upon  one  cause  of  action 
only,  and  recovers  less  than  $50,  and  as  to  all 
the  other  causes  of  action  the  defendant  suc- 
ceeds, hdd,  that  the  plaintiff  must  still  bo 
allowed  costs  under  section  61  of  the  Code, 
where  there  was  no  certificate  of  the  court 
that  title  to  land  came  in  qpestion  on  the 
trial  of  the  action.  Blake  v.  James.  19  How. 
321. 

c.  Trespass  on  land— plea  of  title.— 

In  order  that  a  plaintiff  may  be  entitled  to 
costs,  in  an  action  for  trespass  on  lands,  in 
which  the  plea  of  title  was  interposed  in  a 
justice's  court,  under  the  Code,  the  judgment 
m  the  supreme  court  must  be  for  the  plaintiff, 
on  the  iseue  presented  by  the  plea  of  tUUn 
Morse  t.  Jacobs,  35  How.  90. 


n.  Subdivision  2. 


a.  Action  for  ohattels.— Notwithstand- 
ing the  action  could  not  be  brought  in  a  jus- 
tice's court,  e.  g.y  where  it  is  in  the  nature  of 
replevin  to  recover  possession  of  chattels,  held, 
that  when  the  plaintiff  recovered  less  than 
950,  his  costs  were  limited ;  that  he  could  re- 
cover no  more  costs  than  damages.  Minks  v. 
WoJf,  8  How.  238;  Eogers  v.  Arnold,  12 
Wend.  30. 

h.  Action  for  possession  of  i}er- 

sonal  property.  —  An  action  was  com- 
menced for  the  possession  of  personal  property 
(value  8200} ;  the  plaintiff  had  a  verdict  for 
part  of  the  property,  and  the  defendant  for 
what  remained.  Held,  that  each  party  should 
pay  costs  to  the  other.  This  coiTesponds  to 
the  practice  in  the  old  action  of  replevin,  in 
everything  except  the  form ;  and  the  additional 
remedy  provided  by  the  Code,  §  211,  continues 
under  the  Code.  Porter  v.  Willet,  14  Abb. 
319;  Summers  v.  Jarvis,  id.  322  (n). 

c.  — .  In  this  action  the  defendant  had  judg- 
ment for  the  value  of  the  property,  damages  for 
its  detention,  and  the  costs  of  the  action.  '  This 
judgment  was  reversed  on  appeal  to  the  general 
term  unless  the  defendant  would  stipulate  to 
take  damages  for  the  detention  of  the  property 
and  his  costs.  This  the  defendant  agreed  to  do, 
and  entered  up  judgment  for  the  costs  of  the 
appeal :  held,  that  it  was  a  matter  of  favor  to 
the  defendant,  not  of  right,  that  any  part  of 
his  judgment  should  be  allowed  to  stand,  and 
that  the  judgment  for  the  costs  of  the  appeal 
must  be  set  aiude ;  and  further,  that  he  must 
pay  the  costs  of  the  motion.  Livard  v.  Morris, 
15  How.  276. 

^•Trespass.  —  Certain  goods  were 
claimed  by  £.,  from  whom  A.  attempted  to 


take  them  by  force.  An  action  for  damages 
for  the  trespass  was  oommenced  by  B.,  who 
also  applied  for  an  injunction  to  prevent  the 
removal  of  any  of  the  property,  and,  in  the 
meantime,  he  sold  it  all.  A.  was  adjudgd  to 
be  entitled  to  a  small  portion  of  the  property 
in  question,  and  that  his  damages,  by  reason 
of  the  conversion,  wei«  in  excess  of  the 
plaintiff^s  damages  on  account  of  the  trespass 
committed  by  the  defendant,  and  it  was 
held,  that  the  defendant  was  the  suooessful 
party,  and  that  the  plaintiff  must  pay  all  the 
costs  of  the  action.  Had  the  plaintiff's  action 
been  to  recover  possession  of  the  property,  it 
would  have  been  otherwise.  Ashley  v.  Mar-' 
shaU,  19  How.  110;  S.  C.  30  Barb.  426;  9 
Abb.  361 ;  S.  C.  AffM,  29  N.  Y.  (2 Tiff.),  494; 
27  How.  699  (n). 

e.  Action  for  poaseseion  of  personal 

property— tender. — An  action  was  com- 
menced to  recover  the  possession  of  personal 
property  covered  by  mortgage :  held,  that  the 
equitable  right  of  redemption  might  be  inter- 
posed as  a  defense,  and  that  when  the  defend- 
ant, before  retaking  the  property,  tendered  the 
amount  due  to  the  plaintiff,  which  tender  he 
kept  good,  and  upon  the  trial  the  plaintiff  had 
verdict  for  less  than  the  amount  tendered  by 
the  defendant,  he  (the  plaintiff)  was  not  eir* 
titled  to  costs.  Archer  v.  Cole,  22  How.  411. 
See,  also,  Brockway  v.  WeUs,  1  Paige,  617; 
Vroom  V.  Ditmas,  4  id.  527 ;  Benedict  y.  (70- 
man,  id.  58. 

/.  —  no  damages  —  who  entitled, 

and  OOSts.'— An  action  of  this  nature  was 
commenced,  and  the  plaintiff  had  a  verdiot 
for  the  return  of  the  property,  the  value  of 
which  was  assessed  at  less  than  9^0.    He 
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had,  howerwr,  no  damages  for  the  detention 
of  the  property :  heldy  that  the  plaintiff  was 
the  successful  party  in  the  action,  and  that  he 
was  entitled  to  at  least  nominal  costs  and 
damages,  hut  that  the  defendant  could  have 
no  costs.  Von  Schomng  ▼.  MitcheU,  23  How. 
44;  S.  0.  Aff'd,  with  costs  of  the  appeal,  id. 


164,  sub  nom.  Van  Scktmmg  t.  B%»chainan ; 
14  Abb.  195  and  468,  sub  nom.  Von  Schcenina 
T.  Buchanan;  Corbin  y.  MUton,  27  How.  76. 
See,  also,  Ashley  ▼.  Marshall^  19  How.  110; 
S.C.  39  Barb.  426;  9  Abb.  361 ;  S.  C.  Aff'd, 
29  N.  Y.  (2  Tiff.),  494;  27  How.  699  (n.) 


m   SUBDIVIBION  3. 


a.  Mutual  aooounts— $400  pay- 
ment.— Where  a  payment  la  made  upon  an 
account,  it  so  far  extinguishes  it,  and  nothing 
remains  outstanding  but  the  balance.  Where 
a  party  is  in  the  debt  of  another,  and  he  pays 
money  in  a  manner  provided  for  and  assented 
to  by  his  creditor,  he  does  not,  by  so  doing, 
create  a  liability  for  the  amoant  paid,  against 
his  creditor,  but  extinguishes  his  own.  In  an 
action  for  the  balance  in  such  a  oase,  the  de* 
fendant  will  be  entitled  to  costs,  where  the 
plaintiff  recovers  less  than  950.  Brady  v. 
Dwrbrow,  2  £.  D.  Smith,  78. 

6.  Erroneous    settlement.  —  Where 

^an  action  is  commenced  in  a  court  of  record 
for  the  balance  of  an  account,  which  has  been 
erroneously  settled,  and  upon  a  re-exainination 
of  the  joint  accounts,  now  exceeding  9400,  if 
the  plaintiff  recover  even  less  than  9^0,  he  is 
entitled  to  costs.  OiOikmd  v.  Campb^,  18 
How.  177. 

c.  Cases  i^endlng  at  adoption  of 

Code. — The  right  to  costs  accrues  only  upon 
the  termination  of  the  suit,  unless  otherwise 
specially  provided.  The  law,  therefore,  which 
is  in  force  when  the  party  recovers  Judgment, 
must  decide  Mb  rights  upon  the  question  of 
costs.  Tayhr  v.  Gardner,  4  How.  67 ;  id.  2 
Code  R.  47 ;  Supervigors  of  Chwndaga  County 
V.  Briggs^  3  Denio,  173;  Newton  v.  Sweeti  4 
How.  134;  S.  0.  2  Code  R.  61,  sub  nom. 
Newton  v.  Sweet^s  Executors. 

d.  Action  for  slander,  less  than 
$50,  no  fees  and  disbursements.-^- 

where  an  action  for  slander  is  commenced,  in 
which  the  plaintiff  has  damages,  less  than  950, 
heldy  that  he  could  not  recover  the  fees  of 
officers  and  disbursements,  in  addition  to  the 
amount  of  costs  equal  to  the  verdict.  Wheeler 
V.  WestgaUy  4  How.  269;  BMing  v.  Conkltny 
id.  196;  S.  C.  2  Code  R.  130;  concurred  in^ 
Taylor  v.  Gardner,  4  How.  67 ;  S.  C.  2  Code 
R.'47 ;  and  Newton  v.  Sweet,  4  How.  134;  S. 
C.  2  Code  R.  61,  disapproved. 

e.  Plaintifr  has  costs,  if  justice  no 

Jurisdiction. —This  subdivison  of  section 
304,  gives  costs  to  the  plaintiff,  upon  a  re- 
covery for  any  amount,  in  the  actions  in  which 
a  justice  of  the  peace  Has  no  jurisdiction. 
Where  the  plaintiffs  commenced  an  action  to 
recover  9500  for  the  transportation  and  storage 
of  grain,  to  which  was  'interposed  by  the  de- 
fendants a  counterclaim  of  more  than  that 
amount,  for  wastage  and  conversion,  held,  that 
where  the  plaintiff  had  a  decision  in  his  favor 
of  but  five  cents,  still  he  was  entitled  to  costs. 
Griffen  v.  Brown,  35  How.  372,  375;  S.  C.  53 
Barb.  428.    See»  also,.  EoodUu  v.  Bru»dai$t 
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8  How.  263 ;  Byan  v.  BoyU,  40  How.  215 ; 
Boetm  Sak  and  Woolen  MUU  v.  EM,  37 
How.  299;  S.  C.  6  Abb.  N.  S.  319,  sub  nom. 
Boston  MiUs  v.  EuU;  1  Sweeny,  359. 

/.  No  need  to  oommenoe  action 
first  in  justice's  courL—The  plaintiff  is 

not  compelled,  first,  to  commence  nis  action 
in  a  justice's  court.  It  is  enough  to  entitle 
him  to  costs,  if  the  facts  as  proved  on  the 
trial,  in  the  supreme  court,  show  it  to  be  a 
case  in  which,  l>y  section  fifty-four  of  the 
Code,  a  justice  of  the  peace  luus  no  jurisdic- 
tion. Gldekin  v.  ZeUer,  52  Barb.'  147 ;  StiU- 
well  V.  Staples,  5  Duer,  691 ;  8.  C.  3  Abb. 
365. 

g>  Demands  admitted.— Where  a  de- 
mand was  admitted  on  the  trial,  held,  that  it 
w&s  the  same  as  if  it  had  been  proved,  lb. 

h.  Construction  of  the  term  '^  pre- 
vailing party."— The  term  '<  prevailing 
party,"  m  those  sections  of  the  Code  which 
relate  to  costs,  is  he  who  has  established  his 
rights  to  costs  under  the  law.  Where  a  party 
commences  an  action  in  a  court  of  record,  and 
recovers  only  830,  the  defendant  is  entitled  to 
costs.  Peet  v.  Warth,  1  Bosw.  653. 

t.  Ri^t  to  disbursemanta  —  The 

right  to  disbursements  is  incident  to  the  right' 
to  costs ;  and  where  they  cannot  be  recovered, 
disbursements  cannot.  Peet  v.  Warth,  supra. 
See,  also,  Betding  v.  ConkUn,  4  How.  196; 
Wheeler  v.  Westgate,  id.  269;  overruling 
Newton  v.  Sweet,  id.  134;  and  Taylor  v. 
Gardner,  id.  67. 

i.  Action  on  contract.— In  an  action 

to  recover  money  onlv,  notwithstanding  the 
plaintiff  claims  more  than  9^0,  if  he  recovers 
less,  he  must  pay  the  costs  as  a  matter  of 
course.  Peet  v.  Warth,  1  Bosw.  653 ;  Lands- 
berger  v.  Magnetic  Tdegraph  Co.  8  Abb.  35. 

*.  Action  to  enforce  a  Uen.— Where 

an  action  of  this  nature  is  commenced,  in 
which  the  judgment  sought  for  by  the  plaint- 
iff is  the  amount  of  the  debt,  and  not  the 
possession  of  the  property,  this  is  an  action 
far  tiie  recovery  of  money  under  this  section 
(304)  of  the  Code.  No  discretion  can  be  ex- 
ercised by  the  court  over  the  costs,  under  sec- 
tion 306.  Trust  v.  Person,  3  Abb.  84;  S.  C. 
Aff'd,  1  Hilt.  292,  sub  nom.  Trust  v.  Pirsson. 

I.  Ckmstruotion  of  the  word  ^^  re- 
covered."—The  word  Vboth,**  before  the 
Code  and  now,  means,  what  shall  be  assessed  as 
damages  eo  nomine,  e,  g. :  It  is  not  a  recovery 
of  more  than  950  within  the  statute,  where 
the  verdict  is  for  950  damages  and  six  cents 
costs.  Van  Home  v.  Petrie,  CoL  &  C.  Ctte^ 
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390;  S.  C.  2  Cwne's  R.  213;  Seatmm  r. 
BaOey,  Col.  k  G.  Gases,  391 ;  S.  0.  2  Game's 
R.  214. 

m.  Test  before  the  Code.— The  jodg^ 

ment  is  the  test  by  which  the  ri^t  to  costs 
is  determined ;  this  was  the  long  and  well 
settled  rule  of  construction  given  to  the  statute 
reladye  to  costs,  before  the  Gode.  Godfry  ▼. 
Vancott,  13  Johns.  345 ;  Pearson  v.  BaUey, 
10  id.  219;  Smith  v.  Janteny  8  id.  Ill ;  Lewis 
T.  Spencer,  12  Wend.  139 ;  Herkimer  Manu- 
facturing and  Hydraulic  Co.  v.  SmaU,  2 
Hill,  130  (n.) 

n.  Interest  after  Terdict.— When  in- 
terest is  allowed  defter  verdict,  it  forms  no 
part  of  the  recovery  for  damages ;  it  must  be 
taxed  as  costs.  Troy  City  Bank  v.  Grants  1 
How.  135. 

0.  Offer  of  judgment— whole  re- 

OOVery. — ^Whera  a  jMurt  of  the  recovery  is 


upon  an  offer  of  Judgment  as  to  a  part  of  the 
claim,  and  a  litigation  is  had  as  to  the  re- 
mainder, in  which  the  plaintiff  recovers  less 
than  950,  still  he  is  entitled  to  costs,  if  the 
offer  of  judgment  and  the  verdict  together 
amount  to  more  than  950.  Hoe  v.  Sanborn, 
24  How.  26 ;  S.  G.  Aff M,  32  How.  618  (n.) ; 
36  N.  T.  (9  Tiff),  93 ;  3  Abb.  N.  S.  189. 

Where  a  defendant  made  an  offer  of  judg^ 
ment  for  a  snm  less  than  the  amount  de- 
manded in  the  complaint,  which  oiler  was  not 
accepted,  and  the  defendant  answered,  setUng 
up  a  counterclaim,  and  the  plaintiff  under 
the  provisions  of  §  244  of  the  Gode,  .*om 
pelled  the  satisftction  of  the  balance  of  the 
claim,  as  admitted  by  the  answer,  and  defend- 
ant had  a  verdict  on  the  trial  as  to  the 
counterclaim,  held,  that  the  plaintiff  was  not 
entitled  to  costs  after  the  time  of  the  answer. 
SooviUe  V.  Kmi,  8  Abb.  N.  S.  17. 


IV.  SXTBDIVISIOX  4. 


a.  Ckmstmction  of  the  words  "  for 
the  reooyery  of  money.**— These  words 

are  used  in  the  same  sense  in  both  section 
304,  subd.  4,  and  section  308  of  the  Gode, 
and  do  not  i^clude  actions  in  which  relief, 
other  than  a  judgment  for  money,  must  be 
granted  to  enable  a  plaintiff  to  mamtain  the 
action;  these  words,  as  here  uued,  mean  an 
action  in  which  the  plaintiff  merely  seeks  to 
recover  a  judgment  for  a  sum  named ;  e,  g., 
a  creditors  action  to  reach  certain  property 
and  its  proceeds,  and  failing  to  find  them,  to 
compel  the  parties  who  have  applied  them  to 
their  pwn  use,  to  account  for  the  same  and  its 
profits  to  a  receiver,  to  be  applied  by  him  to 
pay  the  jud^ent.  Hdd,  that  this  is  not  one 
of  the  actions  specially  named  in  §  308. 
Buchanan  v.  Morrdl,  13  How.  296 ;  S.  G.  6 
Duer,  658. 

6.  Failure  of  plaintifrto  enter  Judg- 

ment. —  Where  plaintiff  recovers  nominal 
damages  only,  and  does  not  enter  judgment, 
the  defendant  should  move  for  leave  to  enter 
judgment  for  his  costs.  A  judgment  entered 
y  a  defendant  in  such  a  case,  without  leave, 
will  be  vacated,  as  he  might  properly  make 
his  motion  upon  the  same  papers.  Bunnell  v. 
Griffin,  8  Abb.  39. 

e.  Cross  recoveries  —  same  Jnde- 

ment  rolL-^Where  the  defendant  recovers 
costs,  for  the  reason  that  the  plaintiff  recov- 
ered less  than  950,  there  must  be  but  one 
judgipent  roll,  and  the  judgment  in  fav<Nr  of 
each  must  be  in  it.  Fohee  v.  Meigs,  3  Wend. 


308;  OtmfiM  ▼.  Gaylord,  12  id.  236;  W(» 
V.  Bulger,  4  HUl,  588.  See,  also,  Graham's 
Pr.  2d  ed.  339 ;  Tates'  Pleadin^^  805  and  806. 

d.  Action  for  penalties.— An  action 

was  commenced  agamst  a  lailroad  company, 
under  Laws  of  1850,  ch.  140,  §  39,  and  Laws 
of  1854,  ch.  282.  The  court  imposed  a  fine  of 
960,  the  jury  having  found  the  company 
guilty  of  eight  separate  offenses.  This  was 
held  to  be  a  civil  action  for  the  recovery  of 
money,  and  the  plaintiff  had  costs.  People  v. 
New  York  Central  BaOroad  Co.  28  Barb.  284. 

e.  More  than  one  defendant— joint 

liability. — All  the  defendants  become 
equally  liaUe  for  the  whole  costs,  where  a 
pirt  suffer  default,  and  the  others  defend  the 
suit  unsuccessfully,  if  their  liability  is  joint 
and  but  one  judgment  can  be  entered.  CJatlin 
T.  BUlings,  13  How.  511 ;  S.  G.  4  Abb.  248, 
sub  nom.  CatUn  v.  Latson  ;  Warner  v.  Ford, 
17  How.  54.  See,  also,  Hinman  v.  BooU^,  20 
Wend.  666,  668;  2  Tidd*s  Pr.  899 ;  Smith  v. 
Harris,  12  111.  R.  462.  Semble,  that  the 
liability  being;  joint  and  several,  does  not 
change  the  rule.  Warner  v.  Ford,  supra. 

/.  Equitable  action.— Where  an  action 
is  commenced  against  an  insolvent  partner, 
and  the  representatives  of  his  deceMed  co- 
partner, if  the  plaintiff  is  successful,  he  must 
nave  costs,  and  he  may  also  have  an  allowance. 
The  action  does  not  come  within  2  R.  S.  90, 
§  41,  but  is  equitable  in  its  nature,  and  §§  317» 
304,  subd.  4  of  the  Gode  govern.  Yorks  ▼. 
Pedt,  9  How.  201. 


V.  Subdivision  5. 


a.  Construction  of  the  word  "  al- 
lowed.''— The  word  allowed,  as  used  in  this 
and  many  other  sections  of  the  Gode,  is  sy- 
nonymous with  the  word  awarded  or  recov- 
ered. PraU  V.  AUen,  19  How.  450,  456. 

h.  Appeal  by  defendant.— The  pro- 

▼inons  of  this  section  do  not  app^  to  oosts 


upon  an  appeal  prosecuted  by  the  defendant, 
lb. 

c.  More  than  one  action  on  instm- 

ment. — ^Where   a  separate  action  is  com- 
menced against  two  or  more  of  the  parties  to 
an  instrument  for    the  payment  of  money 
'only,  a  full  bill  of  oosts  can  be  taawd  in  bat 


^  305.] 
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one  of  the  aetioDS,  aad  the  disborsemeiitf 
onlr  in  the  others.  The  same  principle  pre- 
▼atU  where  a  single  action  is  coinmeDced,  and 
a  proper  severance  is  caused  bv  the  acts  of 
the  defendants.  Pratt  v.  Allen,  19  How.  450. 

d.  After  severanoe^  two  or  more 

app^fflljg- — An  appeal  is  m  the  nature  of  an 
original  and  new  action,  and  where  a  proper 
•eyerance  of  an  action  has  been  made  bj  the 
acts  of  the  defendants,  more  than  one  appeal 


maj  be  brought,  and  the  plaintiff  if  he  sue 
ceeds,  should  have  full  costs  on  both  appeals* 
lb. 

€,  Application   for  hidgznent,  no 

triaL — An  application  under  §  247  of  the 
Code,  is  not  a  trial,  and  910  only  as  costs  of 
the  motion  should  be  allowed.  Bell  ▼.  Noah, 
24  How.  478 ;  Butchers*  and  Dravere'  Bank 
T.  Jaeobson,  22  id.  470;  contra,  Pratt  t.  Al^ 
len,  19  id.  450. 


k  305.  [260.J  W/ien  allowed  to  defendanC. 

Costs  shall  be  allowed,  of  course,  to  the  defendant,  in  the  actions  men 
ttODed  in  the  last  section,  unless  the  plaintiff  be  entitled  to  costs  therein. 


a.  Dismissal  of  complaint.'— Prima 

fade,  the  defendant  is  entitled  to  costs  on  the 
dismissal  of  an  action.  If  the  plaintiff  would 
escape  this  general  rule,  the  onus  of  proof 
lies  with  him  to  show  that  he  comes  within 
some  exception.  Bcmta  y.  MarceUus,  2  Barb. 
376. 

h.  Action  for  tort. — An  action  was  com- 
menced against  two  defendants  for  a  tort, 
against  one  only  of  whom  the  plaintiff  was 
successful.  Held,  that  the  defendant  who 
was  acquitted  was  entitled  to  costs  as  a  mat- 
ter of  course,  under  this  section  (305).  Becker 
T.  Gardiner,  8  N.  Y.  (4  Seld.),  29;  Uinda  y. 
Myers,  4  How.  356 ;  S.  G.  3  Code  R.  48 ; 
Brown  v.  Bowen,  16  How.  544 ;  contra^  Bulk- 
ley  T.  Smith,  1  Duer,  704. 

c.  Need  not  be  separate  answers.— 

Whether  or  not  the  answers  were  separate, 
makes  no  difierence ;  the  role  is  the  same. 
DanieU  v.  Lyon,  9  N.  Y.  (5  Seld.),  549. 

d.  Connterclaizn.  —  Neither   party  is 

entitled  to  costs,  in  a  case  where  less  than 
fifty  dollars  has  been  recovered  by  the  plaintiff; 
but  a  counterclaim,  which  exceeds  that 
amount,  has  been  extinguished  by  him  (ex- 
plained in  Landsberger  t.  Magnetic  Telegraph 
Co,  8  Abb.  35).  Kdlt  v.  Lignot,  3  id.  190; 
Aff'g  S.  G.  id.  33 ;  contra.  Crane  ▼.  Holcomb, 
8  id.  35  (n.);  S.  G.  Aff'd,  2  HUt.  269. 

e.  Action  on  contract  against  two. 

Where  there  are  two  or  morp  defendants,  and 
the  plaintiff  recovers,  and  becomes  entitled  to 
costs  against  one,  and  the  others  succeed  in 
their  defense,  they  are  entitled  to  recover 
costs.  Cuyler  v.  Coats,  10  How.  141;  Hinds 
V.  Myers,  4  id.  356;  S.  G.  3  Gode  R.  48; 
WiUiams  v.  Horgdn,  13  How.  138 ;  S.  G.  6 
Duer,  658. 

/.  Action  on  contract— lien.  —  An 

action  to  recover  the  balance  due  on  a  con- 
tract was  commenced,  and  to  enforce  a  lien 
therefor ;  no  lien  was  established,  and  a  ver- 
dict of  only  one  dollar  was  recovered.  Held, 
that  the  defendant  was  entitled  to  costs,  it 
being  an  action  for  the  recovery  of  money 
only.  Trust  v.  Pirsson^l  Hilt.  292;  Aff'g  S. 
G.  3  Abb.  84,  sub  nom.  Trust  v.  Person. 

g.  Construction  of  the  section.  -- 

This  section  of  the  Gode  is  confined  to  the 
aetions  mentioned  in  section  304»  which  does 


not  i4>ply  to  foreclosure  suits,  as  is  shown  by 
the  language  of  section  308.  Gallagher  v. 
Egan,  2  Sandf.  742. 

h.  Foreclosure  suit — right  of  the 
plaintiff  to  dismiss  action^  — In  an 

action  of  this  nature,  the  plaintiff  may,  on 
receiving  his  debt  and  costs,  dismiss  the  suit ; 
he  need  not  pay  the  costs  of  junior  encum- 
brancers who  nave  appeared.  The  rule  is  the 
same  with  respect  to  tne  mortgagor  personally 
liable  for  the  debt,  who  has  conveyed  the 
mortgaged  premises  subject  to  its  payment, 
id.  See,  also,  MerehatUs^  Insurance  Co.  v. 
Marvin,  1  Paige,  557. 

».  —  discontinuance  by  plaintiff.— 

Where  the  plaintiff  discontinues  an  action 
for  the  foreclosure  of  a  mortgage,  before  judg- 
ment, the  allowance  of  costs  to  the  defend- 
ants would  seem  to  rest  in  the  discretion  of 
the  court.  The  Gode  repeals  2  R.  S.  613,  §  1. 
Gallagher  v.  jEgan,  2  Sandf.  742. 

J.  Infiulcy.^Where  one  of  several  de- 
fendants is  an  inlant,  the  plaintiff  may,  on  a 
proper  application  to  the  court,  discontinue  ab 
to  him  without  costs,  if  it  is  done  before  trial. 
But  if  the  infant  is  obliged  to  establish  his  in- 
fancy, he  shall  have  costs.  Cuyler  v.  Coats, 
10  How.  141. 

k.  Leare  to  discontinue.— Where  two 

defendants  are  jointly  liable,  and  process  has 
been  served  only  on  one,  if  the  one  not 
served  moves  that  the  plaintiff  be  compelled 
to  receive  his  answer,  which  sets  up  the  sole 
defense  of  infancy,  held,  that  the  plaintiff 
should  be  allowed  to  discontinue  without 
costs  as  to  such  defendant,  other  than  the 
costs  of  the  motion.  Wellington  v.  Claason, 
9  Abb.  175;  S.  G.  18  How.  10,  sub  nom. 
Wellington  v.  Classon;  Waterbury  Leather 
Manufacturing  Company  v.  Krause,  9  Abb. 
175  (n.) 

{.  Defendants  not  united  in  interest, 

unite  in  defense. — Where  an  action  is 
commenced  by  two  or  more  defendants  jointly, 
although  they  mav  not  be  united  in  interest, 
if  they  succeed,  they  are  all  entitled  to  costs 
under  this  section  (305)  of  the  Gode.  Daniels 
T.  Lyon,  9  N.  Y.  (5  Seld.),  549  ;  Zink  v. 
Attenburg,  18  How.  108.  See,  also,  Caf\field 
V.  Gaylord,  12  Wend.  236;  Hinman  v.  Booth, 
90  id.  656. 
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m.  RtQd  where  ozie  of  more  su6- 

oeedSr— Where  the  Terdict  or  report  of  the 

referee  is  m  faror  of  one  or  more  of  them,  in 
such  a  case,  those  who  are  sucoessful  are  en- 
titled to  costs,  notwithstanding  part  of  the 
co-defendants  are  onsuocessful.  Decker  t. 
Gardiner,  8  N.  Y.  (4  Seld.)»  29;  CorheU  t. 
Ward,  3  Bosw.  632. 

ft.  Wattt  of  Jurifldiotk^L^Where  the 
complaint  was  dismissed  for  want  of  jurisdic- 
tion, on  the  ground  that  the  plaintiff  was  a 
non-resident,  that  &ct  having  been  disclosed 
for  the  first  time  on  the  trial,  held,  that  no 
order  was  necessary,  but  that  defendant  might 
have  judgment  as  of  course.  McMakon  v. 
Mutual  Benefit  Life  Insurance  Co.  3  Bosw. 


644;  S.  0.  8  Abb.  297.  See,  however,  Har- 
riott T.  New  Jenejf  BaHroad  and  Trangporta- 
torn  Compem^,  1  Daly,  377;  Rev'g  S.  G.  8 
Abb.  284,  sub  nom.  Harriott  ▼.  New  Jeneg 
BaUroad  Co. ;  2  Hilt.  262. 

o.  One  delfondant  absent  firom  the 

State. — ^Where  iudgment  is  rendered  against 
one  of  two  defendants  in  an  action  on  the  case, 
the  other  being  acquitted,  he  is  entitled  to  a 
full  bill  of  costs  as  against  the  plaintiff.  It 
makes  no  difference  that  he  (the  defendant 
acquitted)  had  long  been  absent  from  the 
State,  and  that  he  was  not  present  at  the  trial 
Bnwn  v<  Bowem,  16  How.  544.  See,  also, 
subd.  2,  §  304^  note~,  and  §§  306,  386  and 
386,  and  notes  — ,  — »  — . 


^  306.  [261.]  (Am*d  1849, 1851).  When  ollotved  to  either  party,  in  the 
discretion  of  the  cowL 

In  other  actidns  costs  may  be  allowed  or  not,  in  the  discretion  of  the 
oourt 

In  all  actions  where  there  are  several  defendants,  not  united  in  interest, 
and  making  separate  defenses  by  separate  answers,  and  the  plaiatifi*  fails  to 
recover  judgment  against  all,  the  court  may  award  costs  to  such  of  the  de 
fendants  as  have  judgment  in  their  favor,  or  any  of  them. 

In  the  following  cases  the  costs  of  an  appeal  shall  be  in  the  discretion 
of  the  court : 

1.  When  a  new  trial  shall  be  ordered ; 

2.  When  a  judgment  shall  be  affirmed  in  part  and  reversed  in  part 

I.  Whbn  Costs  arb  in  the  Disorbtion  of  thb  C!ourt. 


a.  Examples.  —  An  action  was  com- 
menced by  the  maker  of  a  note  against  the 
holder,  who  had  hypothecated  it  with  others 
as  a  collateral,  and  to  recover  a  surplus,  as 
welt  as  to  get  possession  of  the  notes  as 
Touchers  :  hdd,  that  the  costs  in  such  an  ac- 
tion were  in  the  discretion  of  the  court,  under 
this  section.  Cahoon  t.  Bank  of  Utica,  7  N. 
Y.  (3  Seld.),  486;  id.  7  How.  401 ;  Rev*g  S. 
G.  id.  134,  and  Alger  r.  Soomlle,  6  id.  131 ; 
S.  0.  1  Code  R.  N.  S.  303.  See,  also,  Bulk-^ 
ley  y.  Smith,  1  Duer,  704 ;  Trust  v.  Person, 
3  Abb.  84 ;  S.  G.  1  Hilt.  292,  sub  nom.  Trust 
y.  Pirsson. 

b.  Costs  are  in  the  discretion  of  the 
court,  in  the  following  oases.— To  en- 
force a  lien.  Trust  v.  Person,  3  Abb.  84;  S. 
G.  1  Hilt.  292,  sub  nom.  Trust  y.  Pirsson. 

To  yacate  the  award  of  arbitrators.  Woodr. 
Brooklyn  Fire  Insurance  Co.  10  How.  154. 

Where  an  action  is  commenced  by  the  per- 
sonal representatiyes  of  a  deceased  judgment 
creditor,  to  reyiye  the  judgment  and  obtain 
execution.  Ireland  y.  LitdifUld,  22  How.  178 ; 
8.  G.  8  Bosw.  634. 

An  irregular  leyy  and  sale  was  made.  Heid, 
that  an  action  for  damages  and  an  iiyunction 
came  under  this  head.  Sunney  y.  Boach,  4 
Abb.  16. 

On  discontinuing  an  action  for  the  foredoft^ 


ure  of  a  mortgage.  GaUagher  y.  Egan,  2 
Sandf.  742. 

In  an  action  under  the  lien  law  against  a 
stakeholder.  Eagleson  y.  Clark,  2  Abb.  364; 
S.  G.  2  E.  D.  Smith,  644. 

In  causes  of  an  equitable  nature,  e.  g.  an 
injunction  action.  Staiger  y.  Schultz,  3  Keyes,' 
614 ;  S.  G.  3  Abb.  N.  S.  377 ;  3  Trans.  App.  4. 

To  set  aside  an  assignment  for  the  benefit 
of  creditors.   Webb  y.  Daggett,  2  Barb.  10. 

In  cases  whei:e  the  question  is  as  to  the 
granting  or  withholding  of  letters  testament- 
ary upon  a  will.  3  R.  S^  5th  ed.  909,  §  6 ; 
Sehenck  y.  Dart,  22  N.  T.  (8  Smith),  420; 
McGregor  y.  Budl,  33  How.  450,  455  ;  S.  G. 
1  Keyes,  153 ;  Kev'g  S.  G.  17  Abb.  31. 

In  actions  for  the  strict  foreclosure,  as  well 
as  in  ordinary  actions  for  the  foreclosure  of  a 
mortgage.  O^Haira  y.  Brophy,  24  How.  379 ; 
Bartow  y.  Clevdand,  16  id.  364;  S.  G.  7 
Abb.  339. 

Where  an  appeal  is  taken,  and  a  new  trial 
is  granted.  Kennedy  y.  Harlem  Eailroad  Co. 
3  Duer,  659.  See,  also,  Saunders  y.  Dairies, 
14  Eng.  L.  &  £.  532;  SkiffingtonY.  Clark, 
20  id.  356.  Gosts  are  not  given  on  granting  a 
new  trial  where  there  was  a  peryerse  verdict. 

c.  Constraction  of  tiie  section.— 

The  words  "  other  actions"  contained  in  this 
Mctiofi,  refer  to  other  causes  of  action  tbaa 
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those  enumerated  in  section  304;  and  there 
being  no  other  than  equity  causes  of  action, 
they  must  of  necessity  refer  to  them.  Hinds 
T.  Myersy  4  How.  356;  S.  C.  3  Code  R.  48; 
Galiagker  v.  Egan^  2  Sandf.  743. 

d.  Sereral   defendants  —  separate 

attorneys. — An  arbitration  was  sunmitted 
to  by  seven  insurance  companies,  each  appear- 
vof  by  its  oirn  attorney.  An  appeal  was 
taken,  and  the  defendants  had  judgment, 
nothing  being  said  in  the  order  with  regard 
to  costs:  kdd^  that  each  defendant  was  no^ 
entitled,  as  of  course,  to  a  full  bill  of  costs. 
The  court  will,  in  such  a  case,  allow  such 
costs  as  in  its  discretion  shall  seem  just  and 
equitable.  Wood  y.  Brooklyn  Fire  Insurcmce 
Company^  10  How.  154. 

e.  Action  of  ejectment.— Wh»re  an 

action  of  this  nature  is  commenced  by  the 
vendor,  in  order  to  recover  possession  on  the 
ground  of  default  made  on  the  part  of  the 
vendee,  it  is  a  legal  action,  and  the  defendant 
is  entitled  to  costs  if  he  succeeds.  This  is 
the  rule,  although  if  an  equitable  action  for 
the  same  relief  had  been  brought,  he  might  be 
charged  with  costs.  Cythe  v.  La  Fowtam,  51 
Barb.  186. 

/.  New  trial. — Where  the  report  of  a 
referee  is  set  aside  as  against  the  weight  of 
evidence,  the  court  will  exeicise  its  sound  dis* 
cretion  in  the  matter  of  costs.  Weniworth  ▼. 
Candee,  17  How.  405 ;  Smiih  v.  Sehaw^  18 
Barb.  344;  Scranton  v.  Baxter,  1  Code  R.  N. 
S.  88 ;  S.  C.  3  Sandf.  660. 

g.  Where  application  is  necessary. 

Where  a  separate  defense  is  interposed  by  a 
defendant  who  is  not  united  in  interest  with 
the  others,  in  which  he  succeeds,  he  is  not 
entitled  to  costs,  of  course.  He  must  apply 
to  the  court  for  them,  and  they  will  i>e 
granted  or  refused,  in  its  sound  discretion. 
Williams  v.  Horgan,  13  How.  138 ;  S.  G.  6 
Duer,  658 ;  FuUertan  v.  Taylor,  6  How.  259 ; 
S.  C.l  Code  R.N.  S.  411. 

h,  Ck>sts  in  partition.— It  is  not  proper 
for  the  court  to  charge  the  whole  costs  upon 
either  party  in  an  action  for  partition,  on  the 


croond  that  he  refused  to  make  partition  by 
deed.  McGowan  v.  Morrow,  3  Code  R.  9. 

•.  Trial  by  referee. — Where  an  action 
t^  redeem  is  tried  before  a  referee,  the  ques- 
tion of  costs  is  in  his  discretion.  Pratt  v. 
Sttles,  17  How.  :^ll;  S.  C.  9  Abb.  150. 

i.  Interpleader. — Where  a  bill  of  inter- 
pleader was  interposed,  the  unsuccessful 
claimant  was  adjudged  to  pay  all  codts  recov- 
ered by  the  plaintiff,  as  well  as  all  costs  of  his 
co-defendant.  Miller  v.  DePeyster,  I  Abb. 
234;  S.  C.  4  Duer,  203. 

k.  Indifferent  defendantr-real  con- 
tending parties.  —  Where  a  defendant 
stands  indi^rent  between  the  real  contend- 
ing parties,  and  he  creates  no  costs  by  hia 
own  act,  and  who  is  ready  to  pay  to  the  party 
adjudged  entitled,  he  should  be  protected 
against  the  expenses  of  litigation.  Eagleson  v. 
Clark,  2  K.  D.  Smith,  644;  S.  C.  2  Abb.  364. 

I.  Surplus  mone3rs. — ^An  unsucoossftal 
clidmant  of  surplus  money  may  be  chai^ged 
with  the  costs  of  the  unnecessary  litigation. 
LamUm  v.  Soger,  11  Barb.  349. 

m.  Qeneral  defendants  not  united 

in  interest. — Where  sn  action  is  commenced 
against  several  defendants  not  united  in  inter- 
est, who  all  put  in  separate  answers ;  if  they 
all  have  judgment,  it  is  in  the  discretion  of 
the  court  to  allow  such  costs  as  may  be  equi- 
table. Harper  v.  Chamberlain,  14  Abb.  408. 
But  where  several  defendants,  sued  upon  the 
same  instrument,  set  up  by  the  same  attorney, 
the  same  defense,  although  in  separate  answers, 
only  one  bill  of  costs  can  be  allowed,  on  pre- 
vailing in  the  action.  Atkins  v.  Lefe^er,  5  Abb. 
N.  S.  221. 

«.  Severance  for  the  purpose  of 

OOStS. — The  court  wiU  allow  but  one  bill  of 
costs,  on  judgment  for  the  defendant,  where 
it  can  be  shown  that  the  action  was  severed 
for  the  purpose  of  increasing  the  costs.  Slater 
Bank  v.  Sturdy,  15  Abb.  75.  See,  also, 
Bridgeport  Fire  and  Marine  Insurance  Co,  v. 
Wilson,  7  Bosw.  699 ;  S.  C.  12  Abb.  209,  sub 
nom.  Bridgeport  Insurance  Co.  v.  Wilson; 
20  How.  511. 


II.  Separate  Defenses. 


a.  Construction  of  the  clause '' sev- 
eral defendants,"  etc.— The  clause  "  sev- 
eral defendants  not  united  in  interest,  and 

making  separate  defenses  by  separate  an- 
swers," includes  all  actions,  whether  of  a  legal 
or  equifiible  nature,  where  the  circumstances 
therein  mentioned  exist.  Bank  of  Attica  v. 
Wolf,  18  How.  102;  WUklavo  v.  BeU,  id.  397. 
See,  also,  Bulkley  v.  Smith,  1  Duer,  704 ; 
Williams  v.  Horgan,  13  How.  138;  S.  C.  6 
Duer,  658 ;  contra.  Brown  v.  Bowen,  16  How. 
544. 

b,  Actionto  dissolve  a  partnership, 

separate  answers. — This  action  was  com- 
menced to  dissolve  a  co- partnership,  and  to 
compel  an  accounting,  the  same  attorney  put 
in  separate  defenses.    HM^  that  it  was  un- 


necessary, and  that  but  a  single  bill  of  costs 
could  be  allowed.  HaU  y.  Lindo,  8  Abb. 
341. 

c.  Attorneys  who  are  partners.— 

Where  several  defendants  defend  by  different 
attorneys,  who  are  partners,  it  is  well  settled 
that  they  are^  entitled,  on  recovery,  to  only 
one  bill  of  costs.  Brockway  v.  Jewttt,  16  Barb. 
593;  Tracy  v.  Stone,  5  How.  104;  S.  C.  3 
Code  R.  73,  162;  CrofU  v.  Bock^eUer,  6 
How.  9 ;  1  Code  R.  N.  S.  177 ;  Ten  Broeck  v. 
Paige,  6  Hill,  267 ;  Castellanos  v.  Beauvitle, 
2  Sandf.  6T0;  Braden  y.  Kakhaiser,  3  id. 
76Q ;  S.  C.  1  Code  R.  N.  S.  129.  The  principle 
of  this  rule  applies  to  the  case  of  several  ap- 
peals from  a  oetermination  of  a  surrogate. 
Brockway  v.  JeweU,  16  Barb.  593 
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d.  Appearing  by  an  attorney  and 

his  clerk.  —  In  a  case  where  defendants 
miffht  have  answered  jointly,  two  of  them  did 
80  oy  an  attorney,  and  the  other  by  another 
attorney  who  was  a  clerk  in  the  oflBce  of  the 
first.  Hdd,  that  only  one  bill  of  costs  could 
be  taxed.  Perry  y.  LivinffsUm,  6  How.  404. 

e.  Different  defendants— one  attor- 
ney.—  Where  the  plaintiff  recovers  but  one 

judgment,  however  numerous  the  defendants 
(provided  they  all  appear  by  the  same  attor- 
ney), or  the  defenses,  or  the  issues,  he  can 
have  but  oAe  bill  of  costs.  BueU  v.  6^y,  13 
How.  31 :  Latham  t.  Bliss,  id.  416;  S.  C.  6 
Duer,  661 ;  Ph^pps  r.  Van  CoU,  15  How. 
110;  Hail  y.  Lindo,  8  Abb.  341 ;  contra,  Com- 
stock  v.  HdUeck,  4  Sandf.  671.  The  rule  is  the 
same  where  the  defendants  first  appear  by 
different  attorneys,  but  before  judgment  unite 
and  employ  the  same  attorney.  Castettanos  v. 
BeamviUe  2  Sandf.  670;  S.  0.  3  Code  R.  204. 

/.  Several  defendants -*  separate 

jtldgxnents. — Where  separate  judgments 
ior  damages  in  the  nature  of  a  counterclaim 
have  been  recovered  against  the  plaintjiff,  by 
several  defendants  who  are  not  united  in  in- 
terest, and  who  made  separate  defenses  by 
separate  answers,  KM,  tliat  where  an  ap- 
peal was  taken,  the  judgment  being  affirmed 
on  such  appeal,  with  costs  to  the  respondents, 
that  they  are  each  entitled  to  tax  separate 
bills  of  costs.  New  York  and  New  Haveh 
Bailraad  Co.  v.  Sehuyler,  29  How.  89. 

g.  Actions,  for, tort— separate  de- 
fenses —separate  attorneys.  —  Where 

actions  of  this  nature  are  commenced  against 
separate  defendants,  who  make  separate  de- 
fenses (by  separate  attorneys),  in  gjood  faith, 
and  not  merely  for  the  purpose  of  increasing 
costs,  if  they  are  successful,  they  are  eacb 
entitled  to  fuU  costs.  OasttUanos  y.  BeauvUUy 

2  Sandf.  671 ;  CoUomb  v.  CaldweU,  5  How. 
336;  S.  C.  1  Code  R.  N.  S.  41;  Bridgeport 
ISre  and  Marine  Insurance  Co.  v.  WHson,  20 
How.  511 ;  S.  G.  l^  Abb.  209 ;  7  Bosw.  699. 

h.  Assault  and  battery—seyeral 

defendants. — An  action  of  this  nature  was 
commenced  against  several  defendants  who 
employed  a  single  attorney.  Heldt  that  all  of 
the  defendants  who  had  judgment  in  their 
fiivor  were  entitled  to  costs.  Stone  v.  Duffy^ 

3  Sandf.  761 ;  S.  G.  1  Gode  R.  N.  S.  129. 
See,  also,  Marks  v.  Bard,  1  Abb.  63. 

t.  Bight  of  plaintiff  to  disoontinue. 

Where  an  action  is  commenced  against  several 
defendants,  as  to  a  part  of  whom  the  pluutiff 
succeeds  with  costs,  he  is  at  liberty  to  discon- 
tinue as  to  one  or  more  of  the  defendants 


who  have  answered  jointly,  and  this  without 
payment  of  costs  to  them.  Stafford  v.  Onder- 
donk,  8  Barb.  99 ;,  S.  G.  2  Gode  R.  115. 

i.  Defendants  struck  out.  — Seven 

defendants  answenMi  in  an  action,  and  it  waa 
shown  on  the  trial  that  two  of  them  wern 
not  liable.  Hdd,  that  Uie  two  defcndaute 
stricken  out  were  entitled  to  a  judgment  fot 
ooste.  Marks  v.  Bard,  1  Abb.  63.  See,  how 
ever,  Woodbmm  y.  Ghamberlin,  17  Barb.  446 

k.  One  judgment— btit  one  appeal 

In  a  case  where  there  has  been  but  a  sii^« 
judgment,  a  single  argument,  and  but  one  se% 
of  papers,  notwithstanding  the  successful  ap- 
pellants have  employed  different  attorneys, 
they  are  to  have  but  one  bill  of  costs.  EverwH 
y.  Crehrtnan,  2  Abb.  413 ;  Deljamaier  y.  Car- 
w^n,  2  Daly,  182. 

/.  Rule. — ^The  manner  of  answering  or 
demurring  in  the  same  action,  determines  the 
question  as  to  the  right  of  the  defendants  t& 
recover  separate  bills  of  costs  against  tbo 
plaintiff;  so,  where  parties  jointly  demur 
or  answer,  and  jointly  succeed,  they  are  not 
entitled  to  sepmte  bills  of  costs  on  appeal, 
and  this  is  the  rule,  although  they  have  em- 
ployed separate  attorneys  oir  the  appeal.  WH- 
hwr  y.  WiUsey,  13  How.  506. 

m.  Separate  defenses  necessary.- 

Where  separate  defenses  are  necessarily  inter 
posed,  the  old  rule  should  prevail,  and  the 
attorney  be  allowed  costs  for  the  co-defend 
ants.  Waiker  y.  Russell,  16  How.  91 ;  S.  0 
7  Abb.  452  (n.)  See,  also,  HaU  y.  Undo,  I 
id.  341. 

n.  Sereral  defendants— de&ult- 

part  SUCCessftd.— Two  defendants  suf 
fered  judgment  by  defkuit,  the  third  success- 
fully defended :  Md,  that  he  was  entitled  to 
I  costs.  Comstock  y.  Bayard,  2  Sandf.    705. 
I  The  fact  that  a  successral  defendant  put  in  a 
<  joint  answer  with  one  or  more  who  were 
beaten  by  the  plaintiff,  is  no  reason  why  he 
should  not  have  costs.  Stone  v.  Duffy,  3 
3  Sandf.  761 ;  S.  G.  1  Gode  B.  N.  S.  129. 

o.  Mechanic's  lien. — An  action  of  this 

nature  was  commenced  against  several  de 
fendants  who  employed  the  same  attorney. 
hdd,  that  only  one  bill  of  costs  could  be  al- 
lowed. Bailey  v.  Johnson,  I  Daly,  61. 

P'  Metropolitan  board  of  health 

of  New  York.— if«W,  that  this  board 
could  not  appear  by  attorney  separately, 
when  sued  as  such,  and  the  fact  tnat  they 
were  composed  of  two  sets  of  commissioners 
made  no  difference.  Stewart  v.  Metropolitan 
Board  of  HeaUh,  33  How.  3;  S.  G.  Aff'd,  3 
Abb.  N.  S.  383 ;  34  How.  31 ;  50  Barb.  192. 


k  307-  [262.]  (Am'd  1849, 1851,  1852,  1857,  1858,  1859,  1862,  1863,  1864,  1865, 
1866, 1867.)  Amowit  of  costs  allowed. 

When  allowed,  costs  shall  be  as  follows  : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice  of  trial  in  actions 
where  judgment  for  failure  to  answer  can  be  taken  without  application  to 
the  court,  fift-een  dollars ;  where  judgment  can  only  be  taken  on  such 
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application,  twenty-fire  dollars;  for  all  proceedin^ys  after  notice  of  and 
before  trial,  fifteen  dollars  ;  for  each  additional  defendant  served  with  pro- 
cess, not  exceeding  ten,  two  dollars,  and  for  each  necessary  defendant  in 
excess  of  that  number,  served  with  process,  one  dollar; 

2.  To  the  defendant,  for  all  proceedings  before  notice  of  trial,  ten  dol- 
lars ;  and  for  all  proceedings  after  notice  of  and  before  trial,  fifteen 
dollars ; 

3.  To  either  party,  where  a  new  trial  shall  be  had,  for  all  proceedings 
after  the  granting  of  and  before  such  new  triah  twenty-five  dollars ;  for 
attending  upon  and  taking  the  deposition  of  a  witness  conditionally,  or  at- 
tending to  perpetuate  his  testimony,  ten  dollars  ;  for  drawing  inteiTogato* 
ries  to  annex  to  a  commission  for  the  taking  of  testimony,  ten  dollars  ;  for 
attending  the  examination  of  a  party  before  trial,  ten  dollars ;  for  making 
and  serving  a  case,  or  case  containing  exceptions,  twenty  dollars,  except 
that,  where  the  case  shall  necessarily  contain  more  than  fifty  folios,  there 
shall  be  allowed  ten  dollars  in  addition  thereto  ;  and  for  making  and  serv« 
ing  amendments  thereto,  ten  dollars.  To  the  plaintiff,  for  the  appointment 
of  a  guardian  of  an  infant  defendant,  ten  dollars ;  but  no  more  than  ten 
dollars  shall  be  allowed  for  the  appointment  of  guardians  in  any  one  action. 
To  the  plaintiff,  for  procuring  an  order  of  injunction,  ten  dollars  ; 

4.  To  either  party  for  the  trial  of  an  issue  of  law,  twenty  dollars ;  for 
every  trial  of  an  issue  of  fact,  thirty  dollars ;  and  where  the  trial  shall 
necessarily  occupy  more  than  two  days,  ten  dollars  in  addition  thereto ; 

5.  To  either  party  on  appeal,  except  in  the  court  of  appeals  and  except 
appeals  in  the  cases  mentioned  in  subdivisions  one,  three,  four  and  five  of 
section  349,  and  except  in  cases  mentioned  in  the  second  paragraph  of  sec- 
tion 344,  before  argument,  twenty  dollars;  for  argument,  forty  dollars; 
and  the  same  costs  shall  be  allowed  to  either  party  before  argument  and 
for  argument  on  application  for  judgment,  upon  special  verdict,  or  upon 
verdict  subject  to  the  opinion  of  the  court,  or  for  a  new  trial  on  a  case 
made,  and  in  cases  where  exceptions  are  ordered  to  be  heard  in  the  first 
instance  at  a  general  term,  under  the  provisions  of  section  265 ; 

B.  To  either  paity,  on  appeal  to  the  court  of  appeals,  before  argument, 
thirty  doUara  ;  for  argument,  sixty  dollars ;  and  when  a  judgment  is 
affirmed,  the  court  may,  in  its  discretion,  also  award  damages  for  the  delay, 
not  exceeding  ten  per  cent  on  the  amount  of  the  judgment ;  for  preparing 
and  serving  a  case,  or  case  containing  exceptions,  in  appeals  to  the  court  of 
appeals,  twenty  dollars ; 

7.  To  either  party,  for  every  circuit  or  term,  not  exceeding  five  circuits, 
and  five  special  and  five  geiieral  terms,  at  which  the  cause  is  necessarily  on 
the  calendar  and  is  not  tried,  or  is  postponed  by  order  of  the  court,  ten 
dollars ;  and  for  eveiy  term  not  exceeding  ten  excluding  the  term  at  which 
the  cause  is  argued  in  the  court  of  appeals  ten  dollars ;  but  in  an  action 
hereafter  brought  to  recover  dower,  before  admeasurement  of  real  prop- 
erty aliened  by  the  husband,  the  plaintiff  shall  not  recover  costs  unless  it 
appear  that  the  dower  was  demanded  before  the  commencement  of  the 
action  and  was  refu^edt 
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The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceedings  under 
chapter  two,  title  twelve,  of  the  seooiKl  part  of  this  Code  (^ectiond  375  to 
381)  as  upon  the  commencement  of  an  action. 

I.  SuBixyisiON   1. 


a.  Costs  for  all  proceeding  before 

notice  of  trial. — where  a  verdict  is  recov- 
ered by  the  plaintiff  in  a  case  where,  if  no  de- 
fense had  been  made,  application  to  the  court 
would  have  been  necessary,  he  is  entitled  to 
912  costs  for  all  proceedings  before  notice  of 
tnal.  This  is  the  rule,  whether  any  such 
application  has,  in  fact,  been  made  or  not. 
People  ex  rel,  Severis  v.  Van  ZhMen,  3  How. 
385;  S.  0.  2  Code  B.  7. 

h.  Whetber  $7  or  $12.— It  depends 

entirely  on  the  nature  of  the  action  which 
amount  the  plaintiff  shall  have.  Candee  v. 
(V»2me,  5  Duer,  658, 

c.  Amount  depends  not  upon  the 
pleadings,  but  on  the  nature  of  the 

action. — which  sum  the  plaintiff  is  entitled 
to,  depends  on  whether  the  nature  of  the  ac- 
tion is  such  that  judgment,  in  case  of  fkilure 
to  answer,  might  be  had  without  application 
to  the  court,  and  not  on  whether  the  pleadinffs 
render  such  application  necessary .  Van  Valk- 
enburgh  v.  Vcm  Schaick,  8  How.  271 ;  Par- 
dee V.  Sehenck,  11  id.  500;  overruling  Xaio- 
rence  v.  Davie  7  id.  354. 

d.  Power  of  the  court.— Where  a  fee- 
bill  is  contained  in  the  statute,  the  court  can 
exercise  no  discretionary  power  as  to  the 
amount  of  the  items  specified,  nor  has  it  au- 
thority to  add  items  for  services  not  speciiled 
by  the  statute.  Downing  v.  MarehaU^  37  N. 
Y.  (10  Tiff.),  380. 

e.  Costs  of  opposing  motion.— Where 

an  order  is  made,  allowing  costs  for  opposing 
a  motion,  it  is  proper  to  tax  the  sum  of  910. 


Pennea  v.  Wilson,  2  Abb.  N.  S.  466;  S.  C. 
5  Rob.  674. 

/.  Motion  noticed  for  two  purposes. 

The  moving  party  may  withdraw  the  motion 
as  to  one  part,  in  a  case  where  he  has  noticed 
a  motion  for  two  purposes,  leaving  it  standing 
as  to  the  other.  This  may  be  done  without 
Itaymeut  of  the  cost  of  the  motion.  Walken- 
ehaw  V.  Pereel,  32  How.  310 ;  8.  C.  7  Rob.  606, 
sub  nom.  Walkinebaw  v.  Pered  ,*  5  id.  648. 

g-  Costs  on  application  for  judg- 
ment.— ^This  section  gives  the  same  costs, 
upon  an  application  at  special  term  for  a  judg- 
ment upon  a  special  verdict,  or  for  a  new 
trial  upon  a  case,  as  upon  an  appeal  from  a 
judgment.  Scudder  v.  Gor%  18  Abb.  207 ;  S 
G.  less  fhlly,  28  How.  155. 

h'  Additional  allowance  —  neces- 
sary parties. — The  92  for  each  additional 
defendant  upon  whom  process  shall  have  been 
served,  is  only  to  be  allowed  for  such  addi- 
tional parties  as  are  made  defendants  necessor 
rily.  Case  v.  Price,  17  How.  348;  S.  G.  9 
Abb.  ill. 

i.  Example  of  improper  parties.— 

Trustees  of  a  corporation,  to  whom  mort- 
gaged premises  have  been  conveyed,  are  im- 
proper parties  to  a  foreclosure  action,  unless 
an  estate  in  the  premises  was  vested  in  them 
by  the  terms  of  the  conveyance.  lb. 

j.  When  the  ottiection   may  be 

taken. — The  objection  that  some  of  the  par- 
ties named  as  defendants  are  not  necessary, 
may  be  taken  at  any  time,  even  on  the  adjust- 
ment of  costs,  lb. 


II.  Subdivision  2. 


a.  What  is  a  proceeding.— A  defend- 
ant is  entitled  to  costs,  if  he  has  retained  an 
attorney;  this  is  a  proceeding  in  a  cause 
under  this  section  of  the  Gode.  Foster  v. 
Bowen,  1  Gode  R.  N.  S.  236 ;  Bobinsan  v. 
Taylor,  12  Wend.  191 ;  White  v.  Smith,  4 
Hill,  167. 

6.  What  fees  included,  when  yer* 

diet  set  aside. — Where  a  verdict  was  set 
aside  on  payment  of  the  costs  of  the  circuit, 
seven  dotlars  for  services  after  notice  of  trial 
and  before  trial  were  allowed.  Mitchell  v. 
Westervelt,  6  How.  265. 

c.  Taxable  but  once,  though  cause 

often er  noticed.  —  Notwithstanding  a 
cause  has  been  noticed  for  trial  more  than 
once,  the  charge  afler  notice  of  trial  is  taxa- 
ble but  once.  Peny  v.  lAmngston,  6  Uow, 
404;  approved,  Sipperlg  v.  fVam&r,  9  id, 
332.  9e«,  also,  Jackson  v.  McBurfiey,  Q  id. 
^8 ;  Jackett  v.  Judd,  18  id.  385,  See,  how- 
ever, Consider  ant  v.  Briabc^nPi  I  Bo9W.  644 } 
S.  C.  7  Abb.  345  (n.) 


d.  Amendment  after  demurrer.— 

T)ie  successful  party  is  entitled  to  charge  for 
proceedings  before  notice  of  trial,  where  an 
amendment  is  had,  after  decision  upon  demur- 
rer, the  unsuccessful  party  being  charged 
with  costs.  Hendricks  v.  Boucky  2  Abb.  360 ; 
S.  G.  4  E.  D.  Smith,  461.  See  Crary  v.  Nor- 
wood,  5  Abb.  219. 

«.  Costs  on  dismlflsa.!  of  complaint. 

The  defendant  Is  only  entitled  to  dbsts  of 
proceedings  before  notice  of  trial,  with  costs 
of  the  motion  to  dismiss,  in  the  case  of  the 
dismissal  of  a  complaint  before  notice  of  trial 
for  want  of  prosecution.  TiUspaugh  y.  Dtck, 
8  IIow.  33. 

/.  Defendant  let  in  after  judgment. 

The  suni  of  910,  allowed  by  the  Qode  for  all 
nroGoedings,  etc,,  is  inpluded,  where  a  de- 
(bndim^  sfi^T  judgment  is  left  in  on  condition 
ihftt  he  pay  ^*  all  costs  on  the  hei^ring  before 
the  refsrve  in  thlM  notion,  and  of  all  proceed- 
ings subseaueni  thereto."  Buckingham  ▼ 
Minor,  18  iJqw,  887. 
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g-  Service  of  serring  sabpoanaa— 

It  is  not  proper  to  tax  for  the  expenses  of 
serying  subpoenas.  BtumeU  y.  WestfaUf  15 
How.  430. 

A.  Cause  put  over  by  request— In 

the  case  of  a  cause  having  been  put  over  the 
circuit  at  the  request  of  a  party,  if  he  pre- 
vails in  the  action,  he  is  not  entitled  to  a  term 
fee  for  that  circuit.  Hanna  v.  Dexter,  15  Abb. 
135. 


f .  Cause  put  over  on  payment  of 

OOStS. — Where  such  an  order  is  made,  810 
for  costs  subsequent  to  notice  of  trial  and 
before  trial  should  be  included.  Shanks  v.  Bae, 
19  How.  540;  Considerant  v.  Brisbane,  1 
Bosw.  644;  S.  C.  7  Abb.  345  (n.);  Mitchell 
V.  Westervelt,  6  How.  265 ;  Deweff  v.  Stewart, 
id.  465. 


ni.  Subdivision  3. 


a.  Postponing  a  cause  at  the  cir- 
cuit.— The  costs  m  such  a  case  cannot  ex- 
ceed 910)  in  addition  to  the  fees  of  witnesses. 
See  §  314,  post ;  Noxan  v.  Bentley,  6  How. 
418 ;  Jackson  v.  McBurney,  id.  408. 

&.  Argument  of  motion  for  a  new 

trial  at  special  term.— This  is  neither  an 
issue  of  law  or  of  fact,  and  the  only  proper 
allowance  is  910  costs  (this  in  the  discretion 
of  the  court),  together  with  910  under  subd. 
8,  §  307  of  the  Code.  Mowe  v.  Cochroft,  9 


How.  479.  See,  also,  Potsdam  and  Water-' 
toton  BaUroad  Co,  v.  Jacobs,  10  id.  453  ;  dis- 
approving Ellsworth  V.  Gooding,  8  id.  1. 

e.  Construction  of  this  subdivision. 

Tho  provisions  of  the  Code,  §  307,  subd.  3, 
for  proceedings  before  a  new  trial,  only  apply 
to  cases  where  a  new  trial  has  been  "granted,^' 
not  to  those  where  a  trial  has  never  been  con- 
templated. Hamilton  v.  Butler,  30  How.  36; 
S.  C.  19  Abb.  446 ;  4  Rob.  654. 


rV.  Subdivision.  4. 


a.  "What  no  trial. — ^It  is  not  proper  to 
tax  a  trial  fee,  where  a  reference  has  been 
ordered  to  take  an  account,  or  to  ascertain 
damages.  The  rule  is  the  same  with  re^rd 
to  the  assessment  of  damages  by  a  sheriff's 
jury.  Taaks  v.  Schmidt,  25  How.  340.  See, 
also,  Bandolph  v.  Foster,  3  £.  D.  Smith,  648 ; 
S.  G.  4  Abb.  262. 

b.  What  is  a  trial. — Where  the  further 
consideration  of  a  question  of  law  is  reserv- 
ed by  a  judge  at  a  trial,  which  question  is 
subsequently  disposed  of  at  special  term,  the 
successful  party  is  entitled  to  a  trial  fee,  held 
80,  where  the  case  was  heard  on  the  minutes 
of  the  clerk.  Waterburg  v.  Westervelt,  3 
Sandf.  749  ;  S.  G.  1  Gode  R.  N.  S.  215.  It  is 
equivalent  to  a  trial  for  the  purposes  of  costs, 
where  the  plaintiff  in  an  action  at  issue,  fails 
to  appear  when  the  cause  is  called  upon  the 
calendar,  and  an  order  is  taken  that  the  cause 
be  dismissed.  DocUl  v.  Curry,  4  How.  123 ; 
S.  G.  2  Gode  R.  69. 

c.  —  ftirther  allowance.— There  has 

been  a  trial  of  the  action  within  the  meaning 
of  §  309  of  the  Gode,  which  authorizes  the 
making  of  "  a  further  allowance,"  after  trial, 
in  certain  cases,  in  addition  to  costs,  where 
the  cause  is  at  issue  on  issues  of  fact,  and  has 
been  regularly  noticed  for  trial  and  placed  on 
the  calendar,  and  having  been  reached  in  its 
order,  the  complaint  is  dismissed  on  the 
ground  that  the  plaintiff  failed  to  appear. 
Mora  y.  Cfreat  Western  Insurance  Co.  10 
Bosw.  622.  See,  also,  Dodd  v.  Curry,  4  How, 
123;  Moffatt  Y.Ford,  14  Barb.  577;  Bogers 
V.  Degen,  10  Abb.  313;  S.  G.  19  How.  119, 
sub  nom.  Bogers  v.  Degan;  4  Bosw.  669. 

d.  —  frivolous  demuTjrej. — It  is  a  trial 

of  an  issue  of  law,  when  a  justice  out  of  court, 
or  at  special  term,  hears  and  determines  a 
motion  for  judgment  on  a  d^muir^r  ^Ml  frivo- 
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lous.  The  prevailing  party  is  entitled  to  costs 
as  of  the  trial  of  an  issue.  Boherts  v.  Morrison, 
7  How.  396;  S.  G.  11  N.  Y.  Leg.  Obs.  61; 
Lawrence  v.  Davis,  7  How.  354. 

e.  Complaint  dismissed  on  the  trial 

The  defendant  is  entitled  to  a  trial  fee,  where 
the  complaint  is  dismissed  on  the  trial,  iastead 
of  on  special  motion.  Shannon  v.  Brower,  2 
Abb.  377. 

/.  Voluntary    nonsuit    after    evi 

dence.  —  A  trial  has  been  had,  where  a 
plaintiff  voluntarily  submits  to  a  nonsuit  after 
evidence  has  been  admitted  on  both  sides,  and 
while  the  defendant's  counsel  is  summing  up, 
and  in  such  a  case  the  defendant  is  entitled  to 
a  trial  fee.  The  rule  is  the  same  in  a  case 
where  the  plaintiff  is  nonsuited  on  resting. 
Allaire  v.  Lee,  4  Duer,  609 ;  S.  G.  1  Abb.  125. 

^.  Trial  fee  for  each  time  the  cause 

tried. —  It  is  proper  to  allow  the  item  of  830 
for  trial  fee  on  an  issue  of  fact,  for  everv  time 
the  cause  is  tried.  The  trial  is  of  equal  labor 
to  the  counsel,  whether  the  jury  agree  or  not. 
Hamilton  v.  Butler,  30  How.  36;  S.  G.  19 
Abb.  446 ;  4  Rob.  654.  See,  also,  Ellsworth  v. 
Gooding,  8  How.  4;  Van  Schaick  v.  Winne, 
id.  5 ;  Potsdam  and  WcUertoum  BaUroad  Go, 
V.  Jacobs,  10  id.  453. 

h.  Cannot  put  an  end  to  the  action 

l>y  payment. —  Where  a  defendant  insists 
upon  a  defense  until  his  cause  is  called,  and 
moved  for  trial  by  the  other  party,  he  cannot 
then  put  an  end  to  the  action  by  payment, 
without  being  liable  to  pay  a  trial  fee,  if  the 
plaintiff  insists  upon  it.  The  discontinuance 
of  the  action  by  a  plaintiff,  after  the  cause  has 
been  called  and  moved  for  trial  by  a  defendant, 
would  clearly  entitle  the  latter  to  charge  a 
trial  fee  as  part  of  his  ooi^ts.  Jones  v.  Case,  38 
IJqw.  349.  See,  also,  Pomeroy  v.  Hulin,  7 
id.  161 ;  MoffaU  v.  Ford,  14  Barb.  577. 
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♦.  Submission  of  written  points.— 

In  cases  in  which  more  than  two  days  are 
necessarily  occupied  in  completing  the  trial, 
including  the  preparation  and  submission  of 
written  points  or  arguments,  if  that  way  of 
submission  is  agreed  upon,  the  party  succeed- 
ing is  entitled  to  the  additional  910,  under 
this  subd.  of  section  307  of  the  Code.  My- 
gatt  V.  Waiooxy  35  How.  412. 

i-  "Withdrawing  a  Juror— amend- 
ment.— Where  a  iuror  is  withdrawn  by  the 
plaintiff,  in  order  that  he  may  amend  his  com- 
plaint, he  must  pay  the  following  costs  to  the 
defendant:  812  for  trial  fee,  and  97  for  ser- 
vices subsequent  to  notice  of  trial  and  before 
trial.  Dewey  y.  Stewart,  6  How.  465.  See, 
also,  Mitchell  y.  Westervelt,  id.  265. 

k.  Demurrer  noticed  as  Mvoloiis 

under  §  247. — The  prevailing  party  is  not 
entitled  to  a  trial  fee  of  an  issue  of  law,  upon 
the  decision  of  a  demurrer  noticed  as  frivolous 
under  this  section  (247).  It  is  not  the  trial 
of  an  issue,  and  such  fee  is  allowed  only 
where  there  is  an  issue  Bocheater  City  Bank 
V.  Bapelje,  12  How.  26 ;  Marquiaee  v.  Brig- 
ham,  id.  399 ;  Butchers*  and  Drovers*  Bank 
of  Providence  v.  Jaoobson,  22  id.  470 ;  Bell 
V.  Noah,  24  id.  478;  Pardee  v.  Schenck,  11 
id.  500;  Chapman  v.  Lemon,  id.  236.  See, 
however,  Pratt  v.  Allen,  19  id.  450 ;  Boberts 
V.  Morrison,  7  id.  396;  S.  C.  11  N.  Y.  Leg. 
Obs.  61 ;  Lawrence  v.  Davis,  7  How.  354. 

I  Rule  in  the  1st  Judicial  district 


Where  an  application  for  judgment  is  made  in 
this  district,  under  §  246  of  the  Code,  a  trial 
fee  is  always  allowed.. 

m.  Action  for  an  accounting,  heard 

to  determine. — Where  an  action  to  com 
pel  an  accounting  has  been  commenced,  it  is 
proper  where  the  matter  was  heard  on  the 
special  term  calendar,  and  an  accounting  or- 
dered, that  a  fee  for  the  trial  of  an  issue  of 
law  should  be  taxed.  Wiggins  y.  Arkentmrgh, 
4  Sandf.  688. 

n.  Proper  costs  on  demurrer.— The 

proper  costs  to  be  taxed  on  demurrer  are,  for 
proceedings  before  notice  of  trial,  subsequent 
proceedings  before  trial,  and  trial  of  the  is- 
sues of  law.  Collomb  v.  CaldweU,  1  Code  R. 
N.  S.  41 ;  S.  0.  5  How.  336. 

0.  Motion  for  new  trial  —  verdict 
against  evidence^^ — ^Where  a  motion  for 
a  new  trial  is  made  on  this  ground,  an  issue 
of  fact  is  raised.  The  party  asking  costs 
should  have  812  trial  fee,  together  with  910 
term  fee  for  each  and  every  term  at  which  the 
cause  is  of  necessity  on  the  calendar,  and  has 
not  been  reached  or  postponed.  This,  of 
course,  is  exclusive  of  the  term  at  which  it 
is  heard.  Mechanics*  Banking  Associatian  v. 
Kiersted,  10  How.  400;  S.  U.  4  Duer,  639. 
See,  also,  Waterbury  v.  WesterveU,  3  Sandf. 
749;  S.  C.  1  Code  R.  N.  S.  215;  Wiggins 
V.  Arkenburgh,  4  Sandf.  688 ;  Roosevelt  v. 
Brown,  1  Duer,  642;  Ellsworth  v.  Crooding, 
8  How.  1 ;  Eager  v.  Dat^orth,  id.  448. 


V.  Subdivision  5. 


a.  Appeals  on  special  proceedings. 

The  provisions  of  the  Code  which  rulate  to 
costs  on  appeals,  are  equally  as  applicable  to 
appeals  in-  special  proceedings,  as  to  those 
taken  in  civil  actions  strictly  so  called.  People 
v.  Sturtevani,  3  Duer,  616 ;  S.  C.  9  How.  304, 
sub  nom.  People  ex  rd.  Davis  v.  Sturtevant ; 
12  N.  Y.  L^.  Obs.  86. 

b.  Full  costs  on  appeal  from  order. 

Where  au  appeal  is  brought  in  the  supreme 
court,  from  tne  county  court,  the  successful 
party  shall  have  full  costs  under  this  subdi- 
vision, notwithstanding  the  appeal  is  brought 
from  an  order  and  not  from  a  judgment.  Gray 
V.  Hannah,  3  Abb.  N.  S.  183. 

c.  Construction  of  the  subdivision. 

On  motion,  at  special  term,  for  a  new  trial 
upon  a  case,  the  same  costs  are  to  be  given  as 
upon  an  appeal  from  a  judgment.  ScStdder  v. 


Gori,  28  How.  155;  S.  0.  18  Abb.  207;  3 
Rob.  629. 

d.  Proper  costs  where  defendant 
serves  a  case  for  a  new  trial.— Where 

a  verdict  has  been  obtained  by  the  plaintiff  at 
the  circuit  for  more  than  950,  and  tne  defend- 
ant makes  and  serves  a  case,  for  a  new  trial, 
the  plaintiff  is  entitled  to  the  following  costs : 
making  and  serving  amendments  to  case,  910 ; 
on  application  for  a  new  trial  on  a  case  made 
before  argument,  920;  for  argument,  940. 
Selover  v.  Wisner,  37  How.  176.  See,  also> 
Stitt  V.  Bowleg,  id.  179 ;  2  Whittoker's  Pr. 
951 ;  2  Tiff,  and  Smith's  Pr.  433 ;  2  Till,  and 
Shearman's  Pr.  640  (n.);  Warner  v.  Western 
Transportation  Co,  5  Rob.  490 ;  EUswarth  y. 
Gooding,  8  How.  1 ;  Jackett  y.  JtuUi,  18  id. 
385. 


VI.  Subdivision  6. 


a  Construction  of  the  subdivision. 

In  the  court  of  appeals,  all  appeals  stand  on 
the  same  footing,  and  whether  the  appeal  be 
from  an  oixler  or  a  judgment,  if  it  is  dismissed 
in  this  court  with  costs,  general  costs  follow. 
White  V.  Anthony,  23  N.  Y.  (9  Smith),  164. 
See,  also,  Kanouse  v.  Martin,  2  Sandf.  739 ; 
S.  C.  3  Code  R.  203 ;  Webb  v.  Norton,  10 
How.  117;  Peterson  v.  Dickel,  8  Abb.  259. 


b.  Interest  by  way  of  damages.— 

The  prevailing  party  was  given  by  the  remit- 
titur fh>m  the  court  of  appeals,  the  costs  of  the 
appeal,  together  with  interest  on  the  amount 
of  the  judgment  below,  "by  way  of  damages 
for  the  delay  and  vexation  caused  by  the 
appeal."  Held,  that  the  only  interest  he  was 
entitled  to  recover  was  the  interest  taxable 
by  law  on  all  judgments.    This  form  of  remit* 


§  307.] 


OosTS  IN  CiyiL  AornOKS. 


611 


titur  is  not  appropriate  for  an  asBessment  of 
damages  under  2  R.  S.  618,  §§  32,  35.  Hoard 
Y.  Gamer,  4  Sandf.  677. 

e.  Remedy    on    too   much    costs 

being  charged. —  The  proper  remedy  is  by- 
motion  to  the  court  below,  if,  on  the  dismissal 
of  an  appeal  and  remitting  the  case,  excessive 
costs  are  charged  by  the  respondent.  Dresser 
•  ▼.  Brooks,  2  N.  Y.  (2  ComstO,  559;  S.  0.  4 
How.  207 ;  2  Code  R.  130. 

d.  Delay  on  appeal.— The  court  of 

appeals,  under  certain  circumstances,  allowed 
tive  per  cent  damages  for  delay  on  appeal. 
Day  V.  Both,  18  N.  Y.  (4  Smith),  448. 

e.  pizample  of  damages  on  appeal. 

An  appeal  was  taken  from  a  decree  or  fore- 
closure, where  the  answer  contained  nothing 
but  a  general  denial;  no  points  were  submitted 


by  the  appellant,  nor  was  any  error  pointed 
out  in  the  proceedings  below ;  ten  per  cent 
penalty  was  imposed.  Warner  y.  Lessler,  33 
N.  Y.  (6  Tiff.),  296. 

/.  Method  of  computation  of  dam- 
ages where  a  per  cent  is  added!— 

The  judgment  of  the  special  term  was  n^n- 
dered  in  favor  of  the  defendant  for  his  costs, 
amounting  to  9193.25 ;  the  judgment  of  the 

S moral  term  affirmed  the  judgment  with 
54.80  costs  of  the  appeal.  The  judgment 
of  the  general  term  was  affirmed  in  the  court  of 
appeals,  with  costs,  and  ten  per  cent  in  addi- 
tion "  upon  the  amount  of  the  judgment." 
Held,  tl»t  the  ten  per-  cent  should  be  com* 
puted  upon  the  amount  of  both  judgments 
below,  but  not  upon  the  interest  accrued  upon 
the  judgments.  Adams  y.  Perkins,  25  How. 
368. 


Vn.  Subdivision  7. 
1.  Ifew  Trial, 


a.  When  the  costs  should  abide 

the  event. — In  a  case  where  the  Yerdict  is 
contrary  to  the  law  and  to  the  charge  of  the 
judge,  and  where  there  is  no  question  upon 
the  evidence,  if  a  new  trial  is  granted,  the 
costs  will  be  directed  to  abide  the  event.  Van 
Bensselaer  y.  Dole,  1  Johns.  Gas.  279 ;  Knapp 
V.  Curtis,  9  Wend.  60. 

b.  When  the  clerk  cannot  tax  costs 

of  appeal. — He  cannot  do  so,  unless  the 
order  of  the  court  contains  a  direction  author- 
izing it,  in  a  case  where  a  new  trial  is  ordered 
upon  an  appeal.  Pennell  v.  Wilson,  2  Abb.  N. 
S.  466;  S.  C.  2  Rob.  505;  4  id.  610;  5  id. 
674. 

c.  What  included  in  "costs,"  in 

such  cases. — Where  the  favor  of  a  new 
trial  is  granted  on  payment  of  ^costs,  the  costs 
meant  are  the  costs  of  the  former  trial  and  of 
the  motion,  or  the  costs  of  all  such  proceed- 
ings as  are  Yacated  in  order  that  a  new  trial 
may  be  had.  When  an  extra  allowance  has 
been  ordered,  this,  also,  is  to  be  paid  as  a  part 
of  the  "costs."  Ellsworth  v.  Gooding,  8  How. 
1 ;  contra,  Hicks  y.  WaltetMire,  7  id.  370. 

d.  —  In  the  case  of  a  new  trial  being 
granted  on  the  condition  that  costs  be 
paid,  costs  of  the  trial,  and  all  subsequent 
costs  are  meant.  North  y.  Sargeant,  14  Abb. 
224;  S.  G.  33  Barb.  350,  sub  nom.  North  v. 
Sergeant;  20  How.  519,  sub  nom.  North  y, 
Sargent. 

e.  When  new  trial  granted  only  on 

payment  of  costs. — A  new  trial  is  granted 
only  upon  this  condition,  where  the  cluirge  of 
the  judge  was  correct ;  and  the  only  ground 
for  setting  aside  the  verdict  was  because  it 
was  unsupported  by  the  evidence.  Bank  of 
Utica  Y.  Ives,  17  Wend.  501  j  Conrad  y.  WH- 


Hams,  6  Hill,  444.  See,  also.  North  y.  Sar- 
geant, 14  Abb.  223;  S.  G.  33  Barb.  350 ;  20 
How.  519 ;  East  Biver  Bank  y.  Hoyt,  22  id. 
478 ;  Harris  v.  Panama  Railroad  Co,  5  Bosw. 
312 ;  Bobbins  y.  Hudson  Biver  BaUroad  Co, 
7  id.  1 ;  Jacobsohn  y,  Belmont,  id.  14.  See, 
however,  Green  y.  Burke,  23  Wend.  490. 

/.  Action  twice  tried— percentage. 

In  a  case  where  there  had  already  been  two 
trials  of  a  cause,  on  the  first  of  which  the 
jury  disagreed,  and  on  the  second,  the  plaint- 
iff had  a  verdict,  if  a  new  trial  is  granted  to 
defendant  on  condition  that  he  "pays  the 
costs  of  the  second  trial,"  all  he  is  bound  to 
pay  is  the  costs  of  the  term  at  which  the 
second  trial  was  had.  He  cannot  be  compel- 
led to  pay  the  fees  of  witnesses  subpcened  by 
the  plaintiff,  and  who  attended  at  a  term  or 
circuit  intermediate  to  those  at  which  the 
two  trials  wore  had.  Nor  should  he  be  re- 
quired to  pay  the  amount  of  any  percentage 
which  may  have  been  allowed  to  the  plaintiff 
on  the  coming  in  of  the  verdict  in  his  favor. 
It  is  not  to  be  allowed  but  once ;  and  it  is 
intended  as  well  for  the  expenses  in  one  stage 
of  the  action  as  in  any  other,  down  to  the 
entry  of  judgment.  McQuade  v.  New  York 
and  Erie  BaUroad  Co.  11  How.  434;  S.  G.  5 
Duer,  613. 

g.  Newly  discovered  evidence  and 

verdict  contrary. — Where  these  are  the 
grounds  for  a  new  trial,  it  is  granted  on  the 
same  terms,  viz. :  the  payment  of  costs.  Simr 
mons  Y.  Fay,  1  £.  D.  Smith,  107.  But  where 
a  new  trial  is  granted  because  the  verdict  is 
perverse,  the  costs  will  abide  the  event.  Skif- 
fington  v.  Clark,  20  Law  and  £q.  356 ;  Saun* 
ders  Y.  Davies,  14  id.  532. 


2.  Costs  where  a  favor  is  Granted. 

a.  General    rale,  and  examples. —  i  is  granted  on  payment  of  costs,  the  costs  of 
It  is  a  general  rule,  that  where  an  amendment  j  all  proceedings  which  the  order  vacates  must 
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be  paid.  NelHs  ▼.  De  Forest,  6  How.  413 ; 
EUstoorth  ▼.  Gooding,  8  id.  1 ;  Btuikingham 
T.  Minor,  18  id.  287 ;  KeU  v.Eice,  24  id. 228; 
North  V.  Sargeant,  14  Abb.  223.  Where  ob- 
jection is  taken  to  the  form  of  the  action  by 
the  defendant,  at  the  first  opportimitj,  if  the 
plaintiff  has  leave  to  amend,  it  should  be  on 
payment  of  all  the  defendant's  costs,  as  well 
as  relinqaishine  his  contingent  right  to  costs 
theretofore  made.  DoumerY, Thompson,  6  Hill, 
377 ;  Carrier  V.  DeUay,  3  How.  173.  See,  also, 
Proctor' 8  Administratrix  ▼.  Andrew,  1  Sandf. 
70.  Where  a  party  defendant  is  stricken  out, 
it  should  be  on  such  terms  as  will  indemnify 
the  co-defendants  for  any  expense  to  which 
they  will  be  subjected  by  reason  of  the  amend- 
ment. Turner  y.  HUlerUne,  14  How.  231; 
Bemis  ▼.  Bronson,  1  Code  R.  27 ;  Hare  y. 
WhUe,  3  How.  296;  S.  C.  1  Code  R.  70. 
Where  the  plaintiff  seeks  to  introduce  new 
parties,  he  should  be  required  to  pay  all  costs 
since  the  time  when  he  first  became  informed 
of  the  facts  which  rendered  it  necessary  to 
introduce  them.  Sage  y.  Mosher,  17  Ht>w. 
367.  A  referee  reported  that  a  larger  sum 
was  due  than  the  complaint  called  for :  lield, 
that  the  pleading  could  not  be  amended  ex- 
cept upon  the  terms  of  consenting  to  a  new 
trial,  and  paying  the  costs  of  opposing  the 
motion,  as  well  as  the  costs  of  .the  former 
trial.  Bowman  v.  Earle,  3  Duer,  691.  See, 
also,  Dox  v.  Dey,  3  Wend.  356;  Coming  y. 
Coming,  6  N.  Y:  (2  Seld.),  97 ;  S.  C.  1  Code, 
R.  N.  S.  351. 

Phipps  V.  Van  Cott,  15  How.  110.— 
This  case  is  worthy  of  careful  consideration. 
The  opinion  was  deliYered  by  Birdsstb,  J. 
An  action  was  commenced  against  a  judgment 
debtor  and  his  grantees,  a  large  number,  for 
the  purpose  of  setting  aside  conveyances  m%de 
by  him  to  them,  which  were  alleged  to  have 
been  fraudulent,  oollusiYC  and  void.  Many 
of  the  defendants  appeared  by  different  at- 
torneys. Six  demurrers  to  the  whole  com- 
plaint were  interposed,  substantially  the  sajaie 
objections  being  presented  by  each ;  three  of 
the  demurrants  were  represented  by  one  at- 
torney. Two  separate  attorneys,  represent- 
ing other  defendants,  moved  that  the  com- 
plaint be  made  more  definite  and  certain. 
Both  motions  were  heard  at  special  term ;  an 
order  was  entered  that  the  complaint  be 
amended ;  the  demurrants  had  judgment  on 
all  the  demurrers.  An  appeal  was  taken  to 
the  general  term  by  the  plaintiffs,  where  the 
orders  were  reversed,  with  leave  to  the  de- 
fendants to  answer  on  payment  of  costs. 
Separate  bills  of  costs  against  all  the  demur- 
rants was  claimed  by  the  plaintiffs,  who 
claimed  costs  as  on  an  appeal  from  a  judg- 
ment. Held,  1.  That  only  a  single  bill  of 
costs  against  all  the  demurrants  could  be  re- 
covered ;  that  the  plain tifiis  were  entitled  to 
all  incurred  in  consequence  of  the  numerous 
appearances  put  in,  as  well  .as  for  the  expense 
of  printing  the  case  and  points  on  the  appeal. 
2.  That  the  proper  costs  to  be  recovered 
were  costs  of  an  issue  of  law,  with  the 
proper  term  fees  and  910,  under  subd.  3  of 


§  307  of  the  Coda,  for  all  prooeedmgB  sab- 
sequent  to  notice  of  trial,  apd  before  trial. 
Further,  held,  that  the  notice  of  argiuiient 
was,  in  effect,  a  notice  of  trial,  o.  The 
plamtiffs  were  not  concerned  with  any  ap- 
portionment of  the  bill  of  costs  allowed  be- 
tween the  different  defendants.  Before  any 
one  of  the  defendants  would  be  allowed  to 
answer,  the  whole  bill  must  be  paid;  the 
defendaiits  must  apportion  the  amount  be- 
tween themselves  as  best  they  can.  Phipps  v. 
Van  Cott,  15  How.  llO ;  Everson  v.  6Mirman, 
2  Abb:  413 ;  BuOi  v.  Gay,  13  How.  31 ;  Freiot 
y.  Adams,  3  id.  138.  See,  however,  Comstodi 
y.  HaUeck,  4  Sandf.  671. 

.  h.  What  i^tifficient  demand  of 

OOStS. — Where  a  favor  is  granted  on  the 
condition  that  the  costs  of  the  litigation  be 
paid,  they  are  sufficiently  demanded  by  giv- 
ing due  notice  to  the  attorney.  Hanna  v. 
Dexter,  15  Abb.  135. 

c.  Costs  on  withdrawing  demurrer. 

Where  the  plaintiff  has  leave  to  withdraw  his 
demurrer  on  payment  of  costs,  the  only 
costs  the  defendant  is  entitled  to  claim,  are 
those  occasioned  by  the  demurrer.  He  can- 
not claim  costs  before  notice  of  trial.  Crary 
V.  Norwood,  5  Abb.  219. 

d.  Causes  put  over  the  term  on 

payment  of  GOSt&— If  a  cause  is  pot 
over,  on  the  terms  that  the  party  '*  pay  the 
costs  of  that  term,  to  be  aci^usted,"  810  for 
costs  subsequent  to  notice  of  trial  and  before 
trial  should  be  included.  Shanks  v.  Eae,  19 
How.  540.  See,  also,  Considerant  v.  Bris^ 
bane,  IBosw.  644. 

e.  Term  fee  in  the  oommon  pleas- 
demurrer. — In  this  court,  a  term  fee  cannot 
be  charged  as  costs  on  a  demurrer.  K  par- 
ties fail  to  bring  their  causes  on  to  aigument, 
they  lose  the  costs  of  the  term.  Hendricks 
y.  Bouck,  2  Abb.  360 ;  S.  0.  4^.  D.  Smith, 
461. 

/.  Demurrer  sustained  •— amend- 
ment on  payment  of  cost&— In  the 

case  of  a  demurrer  to  a  complaint  being  sus- 
tained, whefe  the  plaintiff  has  liberty  to 
amend  on  payment  of  costs,  the  successful 
party  has  a  right  to  charge  for  all  proceedings 
before  notice  of  trial.  lb. 

q.  Postponement— no  term  fees.— 

Wnere  a  commission  to  take  testimony  has 
been  issued,  with  a  stay  of  proceedings  pend- 
ing its  execution,  this  is  no  postponement 
that  will  entitle  the  party  to  term  fees.  Skur 
feU  V.  Power,  13  How.  89. 

A.  When  extra  term  fees  recover- 
able.— In  a  case  where  the  attorneys  have 
fairly  stipulated  to  allow  the  term  fees  to 
abide  the  event,  they  may  waive  the  limits 
fixed  by  the  statute  as  to  the  number  of  term 
fees  recoverable.  Emmions  v.  New  York  and 
Erie  BaUroad  Co,  17  How.  490. 

f .  Second  trial  on  amended  plead- 
ings—  second  !ee.  —  Where  there  has 
been  one  trial  on  the  original  pleadings,  and  a 
second  trial  is  ordered  on  amended  pleadingSt 
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the  praYaSlipg  pcutj  should  have  a  second  fee 
for  prooeedings  berore  notice  of  trial,  after  the 
amended  pleadings  haye  been  served.  Cansid- 


erant  v.  Brishanet  I  Bosw.  644 ;  S.  C.  7  Abb. 
345  (n.)  See,  also.  Tray  and  Boston  BaU- 
road  CJo.  y.  Tibhits,  11  How.  168. 


3.  Term  Fees. 


a.  Whan  the  right  to  term  fees  ao- 

Orues. — A  party  has  no  right  to  term  fees 
until  a  cause  is  actually  at  issue,  whether  the 
date  of  the  issue  be  fixed  by  stipulation,  and 
the  cause  be  placed  on  the  calendar  or  not. 
Livingston  y.  VieUle  Montagne  Zinc  Mining 
Co,  4  Duer,  681 ;  S.  C.  2  Abb.  255. 

h.  Number  of  term  fees  allowed.— 

There  is  no  provision  of  law  for  more  than 
five  (5)  term  fees  in  any  action.  After  a 
cause  has  been  once  tried,  and  has  been  on 
the  calendar  five  terms,  althoagfa  it  has  been 
set  down  by  the  judge  for  the  next  term, 
still,  an  extra  term  fee  cannot  be  allowed  for 
such  term.  Hamilton  v.  Butler,  30  How.  36; 
S.  C.  19  Abb.  446  ;  4  Rob.  654. 

c.  Cause  set  down  but  not  reached. 

Where  a  cause  has  been  set  down  for  a  par- 
ticular da^  of  the  term,  but  there  is  a  failure 
to  reach  it  on  that  or  any  following  day  of 
that  term,  a  term  fee  under  this  section 
(307)  of  the  Code  should  be  allowed  to  the 
prevailing  party.  Ormshy  v.  Bcibcock,  4  Duer, 
680 ;  S.  C.  2  Abb  253. 

d.  Trial  fee  in  place  of  term  fee.— A 

term  fee  of  910  is  given  for  every  term  where 
the  cause  is  necessarily  on  the  calendar  and 
not  tried,  but  when  tried,  then  there  is  no 
teim  fee  but  a  trial  fee  in  place  thereof.  Place 
▼.  BtUtemuts  Woolen  and  Cotton  Manufac- 
turing Co.  28  How.  184.  The  order  was 
affirmed  at  general  term.  id.  187  (n.) 

e.  When  is  a  cause  necessarily  on 

the  calendar  ? — A  cause  is  "  necessarily** 
on  the  calendar  when  being  ready  for  trial,  it 
is  regularly  put  there  by  the  party  noticing 
it.  Sipperly  v.  Warner,  9  How.  332 ;  Perry 
y.  Livingston,  6  id.  404.  See,  also.  Trustees 
ofPenn  Yon  y.  Tuett,  9  id.  400. 

/.  Cause  reserved  by  consent,— 

Term  fees  cannot  be  allowed  where  the  cause 
has  been  reserved  by  consent,  and  not  by 
order  of  the  court.  Crawford  v.  KeUy,  10 
Bosw.  697. 

g>  Cause  noticed  only  by  plaintiflT. 

where  this  is  the  case,  and  ne  has  the  power 
to  try,  but  fails  to  do  so,  he  cannot  recover 
the  costs  o£  the  circuit.  Whipple  v.  Williams, 
4  How.  28.  See,  also,  Linacre  v.  Lush,  3 
Wend.  305 ;  TUus  v.  BuUen,  6  id.  562 ;  Pur- 
dy  y.  Morgan,  2  How.  149 ;  Slocum  v.  Lan- 
sing, 3  Denio,  259 ;  Koon  v.  Thurman,  2  Hill, 
357. 

h.  Death  of  party,  term  fees  in  court 

of  appeals. — -where  the  defendant  died  in 
February,  and  the  action  was  revived  in  March 
following,  the  term  fees  in  the  court  of  ap> 
peals  for  the  March  and  June  terms  were 
properly  taxable,  as  one  notice  for  the  year 
IS  suf^cient  in  that  court.  Carpentier  v.  Wil- 
lett,  US  How.  376;  S.  G.  3  Rob.  700;  Aff'd, 


31  N.  Y.  (4  Tiff.),  90,  sub  nom.  Carpenter  y 
WtUeU. 

i.  Practice  in  the  city  court  of 

Brooklyn. — The  practice  in  this  court  is 
governed  by  the  practice  in  the  supreme 
court.  Term  fees  are  allowed  in  this  court, 
but  they  are  subject  to  the  same  restrictions 
as  in  the  circuit  of  the  supreme  court.  Bird 
V.  City  of  Brooklyn,  2  Abb.  N.  S.  132. 

J.  Cause  put  over  on  payment  of 
costs,  'Which  are  paid. — where  the  cause 
is  put  over  the  circuit  on  the  application  of 
the  defendant,  who  pays  i$li),  under  §  314  of 
the  Code,  the  plaintiff,  on  recovering  a  verdict, 
cannot  have  a  term  fee  for  such  term.  Trustees 
ofPenn  Tany.  Tuell,  9  How.  400. 

k.  Appeal,  new  trial,  demurrer  to 

entire  XUeadLing* — Under  the  Code  of  1852, 
the  prevailing  party,  on  appeal  to  the  general 
term  from  an  order  granting  or  refusing  a  new 
trial,  or  sustaining  or  overruling  a  demurrer, 
although  he  is  not  entitled  to  costs  under  the 
6th  subd.  of  §  307,  as  under  the  Code  of  1851 
(see  Ellsworth  v.  Grooding,  8  How.'l),  is  still 
entitled  to  a  trial  fee,  as  well  at  the  general 
as  at  the  special  term,  under  the  3d  subdivi- 
sion of  §  307  of  the  Code.  This  trial  fee  may 
be  allowed  as  often  as  the  cause  has  been 
brought  before  the  court  upon  the  issues 
made  by  the  pleadings.  Van  Schaick  v.  Winne, 
8  How.  5 ;  Hager  v.  Danforth,  id.  448 ; 
Sutherland  v.  Tyler,  11  id.  251;  Moore  v. 
Cockcroft,  9  id.  479 ;  Mechanics*  Banking  As^ 
sodaUon  v.  Kiersted,  10  id.  400 ;  S.  C.  4  Duer, 
639 ;  Malam  v.  Simpson,  12  Abb.  225  ;  S.  C. 
20  How.  488,  sub  nom.  Malan  v.  Simpson. 
See,  however,  Jackett  y.  Judd,  18  How  385. 

{.  Term  fees  in  the  court  of  ai>- 
Pjdals  ~  construction  of  this  subdivi- 
sion.— The  supreme  court  having  decided,  in 
Adams  v.  Perkins,  25  How.  368;  and  in 
Shord  V.  Dwight,  26  id.  163;  S.  C.  17  Abb. 
18,  sub  nom.  Shaw  v.  Dwight;  Glentworth 
V.  Mount,  id.  15;  S.  C.  10  Bosw.  699,  that 
there  is  no  limitation  to  the  number  of  term 
fees  in  the  court  of  appeals  which  are  taxable 
under  this  subdivision  (7)  of  ^  307  of  the 
Code,  and  the  legislature  in  1864,  since  these 
decisions  were  reported,  having  amended  that 
subdivision,  without  any  change  therein  re- 
specting this  question,  it  must  be  considered  a 
legislative  interpretation  of  the  section,  as  it 
hM  thus  been  judicially  declared  that  such 
term  fees  are  not  limited.  Hakes  v.  Peck,  30 
How.  104;  contra,  Bichnumd  v.  Sherikan, 
28  id.  491 ;  FuUerton  v.  Viall,  id.  224. 

w.  No  term  fee  allowed.— Unless  the 

circuit  has  actually  commenced,  the  right  to 
a  term  fee  does  not  accrue ;  e.  g.y  where  the 
cause  was  noticed  for  trial  at  the  circuit  by 
both  parties,  and  put  upon  the  calendar  by 
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the  clerk,  and,  on  Saturday  previous  to  the 
commencement  of  the  circuit  on  Monday,  the 
plaintiff  discontinued,  held,  that  the  defendant 
was  not  entitled  to  the  ten  dollars  costs  of 
the  circuit.  Drew  v.  Comstocky  17  How.  469. 

n.  —  appeal  to  court  of  appeals.— 

Where  an  appeal  is  taken  to  the  highest  court, 
which  is  dismissed  with  costs  on  the  ground 
that  there  has  been  a  failure  to  prosecute,  the 
respondent  is  entitled  to  925  and  disburse- 
ments. Where  the  cause  has  not  been  argued 
on  the  merits,  or  dismissed  on  being  called  on 
the  calendar,  but  the  appeal  is  on  motion  dis- 
missed with  costs,  the  appellant  cannot  tax 
the  fee  of  850  for  argument,  nor  is  he  entitled 
to  the  term  fee  where  the  cause  is  dismissed 
at  the  first  term.  Kanouse  v.  Martin,  2  Sandf. 
739;  S.  C.  3  Code  R.  203. 

0.  —  cause  referred  before  reached 

on  calendar. —  The  defendant  moved  that 
the  cause  be  referred  (the  plaintiff  refusing  to 
consent) ;  this  was  done  before  the  cause  was 
reached  on  the  calendar.  Held,  ihat  the  circuit 
fee  was  not  taxable.  Perry  v.  Livingston,  6 
How.  404;  Sipperly  v.  Warner,  9  id.  333. 
See,  also.  Anonymous,  1  Duer,  596 ;  S.  C.  8 
How.  82. 

jp.  —  cause  unnecessarily  on  the 

calendar. — Where  the  plaintiff's  attorney 
notified  the  defendant  that  the  plaintiff  had 
left  the  State,  and  that  all  further  proceedings 
would  be  suspended  in  the  action,  held,  that 
the  defendant  was  not  entitled  to  tax  subse- 
quent term  fees.  His  proper  coui*se  would 
have  been  to  move  for  discontinuance.  Jen- 
nings V.  Fay,  1  Code  R.  N.  S.  231. 

q>  —  subsequent  to  stipulations  to 

settle. — Where  stipulations  to  settle  an  ac- 
tion have  been  entered  into,  it  is  not  proper  to 
tax  subsequent  term  fees.  Latham  v.  Bliss, 
13  How.  416 ;  S.  C.  6  Duer,  661. 

r.  —  two  defendants— cause  placed 
on  calendar  by  one  only.— An  action 

was  defended  by  two  defendants  separately ; 
one  defendant  put  the  cause  on  the  calendar ; 
neither  the  plaintiff  nor  the  other  defendant  did 
so :  held,  that  as  between  them  the  cause  had 
never  been  on  the  calendar,  and  where  the  com- 
plaint was  dismissed  for  non-prosecution,  that 
the  defendant  who  did  not  put  the  cause  on 
the  calendar  was  not  entitled  to  a  term  fee. 
Tillspaugh  v.  Dick,  8  How.  33. 

s.  —  when  in  court  of  appeals.— 

Where  a  cause  is  before  the  court  of  apppeals, 
no  term  fees  can  be  taxed  for  a  term  at  which 
the  cause  was  noticed  prior  to  the  filing  the 
return.  Reformed  Protestant  Dutch  Church 
of  Westjield,  Staten  Island,  v.  Brown,  24 
How.  89. 

t  When  term  fee  will  be  allowed. 

Where  a  cause  is  necessarily  on  the  calendar, 
and  after  it  was  called  in  due  course,  was  re- 
ferred, held,  that  the  prevailing  party  was 
entitled  to  tax  the  costs  of  that  circuit.  Ben- 
ton V.  Sheldon,  1  Code  S.  134. 


u,  —  An  appeal  was  duly  pliu^ed  on  the 
calendar,  but  was  not  reached  for  a  number 
of  terms,  when  it  was  dismissed,  the  court  re 
fusing  to  hear  it.  Held,  that  the  respondent 
might  tax  term  fees  for  all  the  terms  during 
which  it  was  on  the  calendar,  with  the  excep- 
tion of  the  one  on  which  it  was  dismissed. 
Eckerson  v.  jSjpoor,  3  Code  R.  70 ;  S.  C.  4 
How.  361. 

V,  —  reference  by  stipulation.— A 

cause  was  placed  on  the  calendar,  and  be- 
fore it  was  reached,  both  parties  consented  to 
a  reference :  held,  that  the  party  ultimately 
successful  might  tax  a  term  fee  for  the  circuit 
at  which  the  cause  was  postponed.  Sipperly 
V.  Warner,  9  How.  333.  See,  also,  Toll  v. 
Thomas,  15  id.  315. 

to.  —  The  rule  is  general,  that  the  successful 
party  is  entitled  to  his  term  fees,  where  he  at- 
tended the  circuit  prepared  for  trial,  and  the 
cause,  through  no  default  of  his,  was  not 
tried.  Fisher  v.  Hunter,  15  How.  156;  6^^w- 
felt  V.  Power,  13  id.  89 ;  Mintum  v.  Main,  2 
Sandf.  737. 

X,  —  Both  parties  noticed  the  cause  (which 
was  on  the  calendar)  for  trial ;  the  cause  was 
reached  on  the  first  day,  duly  called,  and 
passed  without  being  moved  by  either  party. 
On  the  same  day  the  action  was  discontinued 
by  the  plaintiff,  who  tendered  812.50  as  the 
costs,  which  was  refused.  On  the  second 
call  of  the  calendar  the  cause  was  moved  by 
the  defendant.  Welles,  J.,  held,  that  under 
all  the  circumstances,  th^  defendant  was  enti- 
tled to  the  term  fee  claimed.  As  soon  as  the 
circuit  has  commenced,  the  attorney  becomes 
entitled  to  810,  provided  the  cause  is  necessa- 
rily on  the  calendar,  and  either  not  reached  or 
postponed.  Forbes  v.  Lock,  8  How.  218. 

y .  —  no  issue  for  trial.— Merely  putting 
the  cause  on  the  calendar,  does  not  entitle 
either  party  to  term  fees,  where  there  is  in 
fact  no  issue  to  be  tried.  Candee  v.  Ogilvie,  5 
Duer,  6o8 ;  Pardee  v.  Schetick,  11  How.  500. 

z.  —  cause  over  the  term  at  request 

of  party. — Where  a  party  on  his  own  motion 
postpones  a  cause,  he  cannot,  on  obtaining  a 
verdict  in  his  favor  subsequently,  tax  a  term 
fee  for  that  term.  Hanna  v.  Dexter,  15  Abb. 
135  ;  Hinman  v.  Bergen,  5  How. -245;  S.  C. 
3  Code  R.  225. 

aa.  Must  be  pioved  for  early.— The 

first  opportunity  should  be  taken  to  move, 
after  the  adjournment  of  the  circuit,  in  a  case 
where  a  party  is  entitled  to  costs  for  attend- 
ance, etc.  Unless  this  is  done,  he  will  be 
deeAied  to  have  waived  his  right.  Whipple 
V.  Waiiams,  4  How.  28. 

hb.  Notice  of  motion  asking  too 

much. — Where  the  notice  of  motion  asks 
for  more  than  Uie  party  is  entitled  to,  he  can- 
not have  costs  of  the  motion,  id.  Corhin  t. 
George,  2  Abb.  465.  See,  also.  Steam  Navi' 
gation  Co,  v.  Weed,  8  How.  50;  Keese  t. 
Wyman,  id.  88.    > 
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§  308.  [2fi3.]  (AmM  1849, 1867, 1862.)  AHotoonce  in  addition  of  a  per- 
cerUage  on  recovery  or  claim. 

Id  addition  to  these  allowances  there  shall  be  allowed  to  the  plaintiff, 
upon  the  recovery  of  judgment  by  him,  in  any  action  for  the  pai-tition  of 
real  property,  or  for  the  foreclosure  of  a  mortgage,  or  in  any  action  in 
which  a  warrant  of  attachment  has  been  issued,  or  for  an  adjudication  upon 
a  will  or  other  instrument  in  writing,  and  in  proceedings  to  compel  the 
determination  of  claims  to  real  propeity,  the  sum  of  ten  per  cent  on  the 
recovery,  as  in  the  next  section  prescribed  for  any  amount  not  exceeding 
two  hundred  dollars  ;  an  additional  sum  of  five  per  cent  for  any  additional 
amount  not  exceeding  four  hundred  dollars  ;  and  an  additional  sum  of  two 
per  cent  for  any  additional  amount  not  exceeding  one  thousand  dollars. 
And  in  the  actions  above  named,  if  the  same  shall  be  settled  before  judg- 
ment therein,  like  allowances  upon  the  amount  paid  or  secured  upon  such 
settlement,  at  one-half  the  rates  above  specified. 


I.  When  Extra  Allowance  mat  be  had. 


a.  £Ixainples.  —  An  action  brought  by 
the  people,  to  test  the  title  under  rojal  grants, 
is  within  this  section  of  the  Code.  People  v. 
Clarke,  11  Barb.  337 ;  S.  C.  Ard,  9  N.  Y.  (5 
Seld.),  349. 

6.  —  In  legal  or  eqtdtable  action.— 

This  section  of  the  Oode  contemplates  an 
allowance  in  a  proper  case,  whether  the  action 
be  legal  or  equitable  in  its  nature,  or  a  case 
where  it  is  partly  legal  and  partly  equitable. 
Davis  ▼.  Glean,  14  How.  310. 

c.  —  eguitable  actions— foreclosure. 

2  R.  S.  5o3,  §  20,  does  not  apply  to  equitable 
actions ;  e,  g, :  In  a  foreclosure  suit,  it  does 
not  apply,  so  as  to  preclude  the  plaintiff,  if  he 
refuses  to  accept  the  amount  tendered,  from 
obtaining  an  allowance.  New  York  Fire  and 
Marine  Insurance  Co.  v.  BurreU,  9  How.  398 ; 
S.  0.  12  N.  Y.  Leg.  Obs.  252,  sub  nom.  New 
York  Fire  Insurance  Co.  v.  Burrell.  Ap- 
proved and  followed.  Connecticut  River  Bank- 
ing Co.  V.  VoorhieSy  3  Abb.  173;  Pratt  v. 
Bamsdai,  7  id.  340  (n.);  S.  0.  16  How.  59. 

4.  —  all   actions   prosecuted   by 

attaclinient.—^  In  all  actions  prosecuted  by 
attachment  against  non-resident  debtors,  the 


allowance  of  a  percentage  by  way  of  additional 
costs  may  be  made.  Woodward  v.  Griery  2 
Oode  R.  13.  It  makes  no  difference  whether 
or  not  any  property  has  been  attached.  Jack- 
son T.  Figaniere,  15  How.  224. 

e.  —  settlement  of  equitable  action. 

When  an  equitable  action  is  settled  by  the 
parties,  before  judgment,  such  terms  as  are 
equitable  under  the  circumstances,  and  as  are 
authorized  by  the  Code,  may  be  imposed  by 
the  court,  e.  g.:  the  payment  of  a  proper 
allowance.  Bartow  t.  Cleveland,  7  Abb.  339; 
S.  G.  16  How.  364 ;  Pratt  v.  BamsdeU,  7  Abb. 
340  (n.);  S.  0.  16  How.  59. 

/.  —  attachment,  settlement,  stipu- 
lation to  pay  costs. — An  action  was  com- 
menced, and  a  warrant  of  attachment  had 
been  issued ;  before  the  cause  was  at  issue, 
the  parties  agreed  on  a  settlement,  the  plaint- 
iffs agreeing  to  discontinue  provided  the  costs 
of  their  attorneys  should  be  paid.  Held,  that 
the  costs  to  be  paid  included  a  full  allowance, 
under  §§  308  and  309  of  the  Oode.  Brown  t. 
Safeguard  Insurance  Co.  of  New  York  and 
Pennsylvania,  7  Abb.  345. 


n.  When  Extra  Allowance  Cannot  be  Had — Examples. 


a.  Bestraining  another  action.— 

Where  an  action  is  broueht  for  the  sole  pur- 
pose of  restraming  another  action,  it  is  not 
proper  to  grant  an  extra  allowance.  Sprong 
y.  Sngder,  6  How.  11 ;  S.  C.  1  Code  R.  N.  S. 
178 ;  Powers  v.  Wolcott,  12  How.  566. 

h-  Restrain  violation  of  written 

agreement.  —  Where  the  defendant  con- 
tracted to  sell  solely  to  the  plaintiff  certain 
manufactured  articles,  hdd,  that  in  an  action 
to  restrain  him  from  selling  to  others,  that  he 
could  not  have  an  additional  allowance.  Grag 
V.  Boldohn,  1  Bosw.  618. 


c.  Specific  performance,  sale  of 

real  esthete. — This  is  not  a  proper  case  for 
an  extra  allowance ;  it  is  not  within  the  pro- 
visions of  this  section  (308)  of  the  Code. 
Sprong  y.  Snyder,  6  How.  11 ;  S.  G.  1  Code 
R.  N.  S.  178 ;  Weeks  v.  Southwick,  12  How. 
170.  See,  also,  Osborne  v.  Betts,  8  id.  31. 
Compare,  however,  Judd  v.  Young,  7  id.  79 ; 
Tollman  v.  HoUister,  9  id.  508. 

d.  Assessment  of  damages  by  Jnry. 

This  is  not  a  "  trial"  within  the  meanmg  of 
the  308th  section  of  the  Code.  Randoljm  v. 
Foster,  3  £.  D.  Smith,  648;  S.  C.  4  Abb.  262. 
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«.  Foreclosure  of  meohaziics'  lien. 

In  actions  of  this  nature,  an  extra  allowance 
cannot  be  had,  where  no  answer  is  put  in  bj 
the  defendant,  and  a  sheriff's  jury  assesses 
the  damages.  lb. 

/.  Try  title  to  an  of^ce,—8emble,  that 

where  an  action  is  commenced,  to  try  the 
title  to  an  olfice,  no  extra  allowance  can  be 
made.  There  is  no  pecuniary  value  on  which 
to  compute  the  percentage.  People  ex  rel. 
Giles  V.  Flaggy  26  Barb.  662;  S.  0.  16  How. 
36. 

g-  Under  laws  of  1841.  chap.  341 ; 
and  id.  1855,  chap.  827,  it  cannot  be 

granted  in  an  action  brought  under  the  provi- 
sions of  these  laws.  There  is  no  claim  or  re- 
covery on  which  it  might  be  calculated. 
Fotoers  v.  Barty  24  Barb.  142. 

h.  Only  on  recovery  of  judgment. 

This  section  gives  an  allowance  only  on  the 
recovery  of  judgment.  If  there  is  no  recov- 
ery of  judgment,  there  can  be  no  allowance. 
Bostwich  V.  Tioga  Railroad  Co.  17  How.  466. 
See,  also,  Wilkinson  v.  Tiffany ,  4  Abb.  98. 

♦.  To  restrain  foreclosure.— No  allow- 
ance in  such  a  case.  Sprong  v.  Snyder,  6  How. 
11;  S.  0.  1  Code  R.  N.  S.  178. 

i.  To  set  aside  conveyance,  no  al- 
lowance; the  action  is  not  for  the  recovery 
of  money  within  the  meaning  of  this  section 
of  the  Code.  Btichanan  v.  Morretl,  13  How. 
296;  S.  C.  6  Duer,  668.  Soe,  wXao,  Bridges 
V.  Miller,  2  Duer,  683. 

k.  Doubtful  cases. — An  allowance  is  to 
be  refused  in  doubtful  cases.  Gould  v.  C  hapin, 
4  How.  185 ;  S.  C.  2  Code  R.  107. 

L  '^  Proceeding  to  compel  tbe  de- 
termination of  claims  to  real  estate." 

These  words,  in  this  section  of  the  Code, 
refer  only  to  the  special  proceedings  author- 
ized by  the  Revised  SUtutes.  2  R.  S.  312; 
Bridges  v.  Miller,  2  Duer,  683. 

m.  Who  can  make  the  additional 

allowance.  —  The  only  court  that  can 
grant  an  additional  allowance,  is  the  court  of 
original  jurisdiction.  Wolfe  v^  Van  Nosttand, 
2  N.  Y.  (2  Comst.),  570;  S.  C.  4  How.  208; 
2  Code  R.  130. 

n.  Additional  allowance  in  court 

of  appeal. — This  court  is  authorized  to 
grant  an  additional  allowance.  Laws  of  N.  Y. 
1858,  ch.  306,  §  11,  subd.  6. 

0.  Warrant  of  attachment  gfubse- 

QUently  set  aside.— A  judgment  was  re- 
covered by  the  pldintiff  in  a  case  where  a  war- 
rant of  attachment  as  a  provisional  remedy 
had  been  issued.  This  was  subsequently 
set  aside :  held,  that  he  was  not  entitled  to  an 
allowance  under  this  section  of  the  Code. 
Iselin  V.  Graydon^  26  How.  95. 

p.  No  motion  necessary.— It  is  not 

necessary  to  move  the  court,  in  order  to  ob- 
tain the  allowance  provided  for  by  this  sec- 
tion of  the  Code.  It  is  made  definite  and 
certain,  and  attaches  as  a  fixed  right  to  the 
party  upon  the  recovery  of  judgment.  Hunt 
V.  Middlebrook,  14  How.  300. 


q-  For  whose  benefit  limited.— The 

allowance  is  limited  for  the  benefit  of  the  un- 
successful party.  Dresser  v.  Jennings,  3  Abb. 
240. 

r.  Construction  of  the  section.— The 

court  has  no  discretion  in  the  actions  men- 
tioned in  this  section  (308),  and  no  other  al- 
lowance than  that  prescribed  by  the  section 
can  be  given.  It  can  only  be  given  to  the 
plaintiff.  WiUiams  v.  Herwm,  13  Abb.  297. 
See,  also,  Douming  v.  Marshall,  37  N.  Y.  (10 
Tiff.),  380. 

«.  Appeal— court  exceeding  its  dis- 
cretion.—  Where  an  action  for  an  adjudica- 
tion upon  a  will  is  commenced,  the  authority 
of  the  court  to  make  further  allowance  of  costs 
under  this  section  of  the  Code,  is  not  appeal- 
able, unless  it  has  plainly  exceeded  the  limits 
of  its  discretionary  authority ;  in  such  a  case 
an  error  has  been  committed  which  should  be 
corrected.  Douming  v.  Marshall,  61  N.  Y. 
(10  Tiff.)  380. 

*.  Common  fund— counsel  fees.— 

When  there  is  a  common  fund  belonging  to 
the  parties  in  the  action,  the  jadge  who  tried 
the  cause  is  the  only  one  who  can  order  the 
payment  of  counsel  fees  out  of  it.  Hotaling  v. 
Marsh,  14  Abb.  161 ;  ReVg  13  id.  297  (n.) 

«.  Effect  of  offer  to  allow  ju( 

ment. —  The  efiect  of  the  provision  of  §  3J 
which  gives  a  defendant,  whose  offer  is  not 
accepted,  costs,  does  not  in<^ude  an  allowance 
under  this  section.  M'Lees  v.  Avery,  4  How. 
441 ;  S.  C.  3  Code  R.  104. 

V,  Appeal  from  judgment  at  special 

term. —  In  such  a  case  no  allowance  can  be 
made  under  §  308,  to  the  prevailing  party. 
Martin  v.  McCormick,  3  Sandf.  755;  S.  C.  1 
Code  R.  N.  S.  214. 

to.  New  trial-defeats  order  fee.- 

A  trial  was  had  by  referees,  at  which  plaintiff 
had  a  verdict;  he  obtained  an  order  for  an 
allowance;  subsequently  the  defendant  ob 
tain^d  an  order  for  a  new  trial.  Held,  that 
the  plaintiff's  right  to  the  allowance  was  de- 
feated. If  the  recovery  is  set  aside,  it  is  not 
effectual ;  it  is  based  on  the  recovery.  Hicks 
v.  Waltermire,  7  How.  370.  An  extra  allow- 
ance of  two  per  cent  on  the  amount  claimed 
(925,000),  in  a  mortgage  foreclosure  suit  was 
allowed,  it  appearing  that  there  was  no  sufGl- 
cient  reason  for  the  litigation  on  the  part 
of  the  defendant.  Livingston  v.  Gidney,  25 
How.  1. 

00.  Practice  in  2d  district.— In  this 

district,  a  percentage  is  always  allowed  where 
there  has  been  a  trial.  The  allowance,  how- 
ever, depends  upon  the  particular  circum- 
stances of  each  case.  Schwartz  v.  Poughkeqfh- 
sie  Mutual  Fire  Insurance  Co.  10  How.  93. 

y.  —  costs  of  motion  for  allowance. 

Costs  of  such  motions  have  not  been,  and 
should  not  be  allowed.  lb. 

e.  What  considerations  should 
govern  allowance. — Each  case  must  ne©- 
essarily  depend  upon  its  own  peculiar  features 
and  circumstances.    No  rule  can  well  be  es- 
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tftblished  to  aid  the  court  in  its  diacretion.- 
id.  SackeHy.  BaU,  4  Row.  71 ;  S.  C.  2  Code, 
R.47. 

aa.  Frivolous  answer.— Where  an  an- 
swer is  stricken  out  as  fnvolous,  and  judg- 
mep*,  given,  it  is  not  proper  in  such  a  ease  to 
grant  an  allowance.  Beers  y,  Squirey  1  Code  R. 
84;  disapproving  Fowler  y.  Houstony  id  51. 


bb.  Allowance  in  case  of  snretr.— 

It  is  not  pr(^)er  to  charge  a  surety  with  an 
extra  allowance,  unless  he  has  misbehaved 
himself  in  the  defense,  or  has  acted  in  had 
faith.  The  case  might  be  difierent  if  he  had 
the  means  of  indemnity  in  his  hands.  Bice  y. 
Wri^M,  3  How.  405. 


k  309.  [264.]  (AmM  1849,  1857,  1858, 1859,  1862,  1865,  1870.)  PercoUiU/e, 
how  campiUed. 

These  rates  shall  be  estimated  upon  the  value  of  the  property  claimed 
or  attached,  or  affected  by  the  adjudication  upon  the  will  or  other  instru* 
ment,  or  sought  to  be  partitioned,  or  the  amount  found  due  or  unpaid  upon 
the  mortgage  in  an  action  for  foreclosure.  And  whenever  it  shall  be  ne- 
cessary to  apply  to  the  court  for  an  order  enforcing  the  payment  of  an  in- 
stallment falling  due,  after  judgment,  in  an  action  for  foreclosure,  the 
plaintiff  shall  be  entitled  to  the  rate  of  allowance  in  the  last  section  pre- 
scribed, but  to  no  more  in  the  aggregate  than  if  the  whole  amount  of  the 
mortgage  had  been  due  when  judgment  was  entered.  Such  amount  of 
value  must  be  determined  by  the  cdurt,  or  by  the  commissioners  in  case  of 
actual  partitions.  In  difficiilt  or  extraordinary  cases,  where  a  defense  has 
been  interposed,  or  in  such  cases  where  a  trial  has  been  had,  and  in  actions 
or  proceedings  for  the  partition  of  real  estate,  the  court  may  also,  in  its  dis- 
cretion, make  a  further  allowance  to  any  party,  not  exceeding  five  per 
cent  upon  the  amount  of  the  recovery  or  claim,  or  subject-matter  involved. 

And  in  an  action  for  the  foreclosure  of  a  mortgage,  the  court  may  make 
a  like  allowance,  not  exceeding  two  and  one-half  per  cent. 


a.  Construction  of  section.  — The 

supreme  court  has  no  power,  either  at 
special  term  or  on  appeal  at  general  term,  to 
allow  extra  costs  under  this  section  of  the 
Code  (309),  on  the  trial  of  a  feigned  issue 
made  up  to  try  the  questions  of  the  validity 
or  execution  of  a  will,  under  the  provisions 
of  the  Revised  Statutes  (3  R.  S.  5th  ed.  page 
150,  §§  71,  72,  73,  74,  75,  76,  77,  78).  Bur- 
ritt  V.  SUlimany  24  How.  337.  An  applica- 
tion cannot  he  made  to  the  court  under  this 
section  of  the  Code,  for  the  distribution  of 
surplus  money  arising  on  a  foreclosure  sale. 
New  York  Life  Insurance  and  Trttst  Co.  v. 
VanderbiU,  12  Abb.  458.  The  plaintiff  is  not 
entitled  under  this  section  of  the  Code  (309) 


to  tax  an  extra  allowance,  on  tender  of  the 
debt  and  costs,  made  before  judgment.  Brace 
V.  Beatty,  7  Abb.  445;  Rev'g  S.  C.  5  id.  221. 

h.  —appeal   from,   surrogate's 

court. — In  such  a  case,  an  extra  allowance 
of  costs  is  proper  under  this  section  of  the 
Code  (309)  since  the  amendment  of  1862. 
The  determination  of  such  an  appeal  consti- 
tutes a  trial  within  the  meaning  of  the  sec- 
tion ;  for  all  purposes  of  costs,  it  is  an  action 
at  issue  on  a  question  of  law.  Seguine  v. 
Seguine,  3  Abb.  N.  S.  442;  S.  0.  Aff'd,  34 
How.  627.  The  provisions  of  this  section 
are  not  applicable  to  an  action  for  an  adjudi- 
cation upon  a  will.  Downing  v.  Marshaily  37 
N.  Y.  (10  Tiff.),  380. 


I.  Where  and  When  Appuoation  Should  be  Made,  Etc. 


1.  Time  of  Making. 


a.  "WTien  too  late. — After  judgment  on 
appeal,  it  is  too  late  to  apply  to  the  general 
term.  Van  BensseUier  v.  Kidd,  5  How.  242 ; 
8.  C.  3  Code  R.  224.  See,  also,  Wolfe  ▼. 
Van  Nostralid,  2  N.  Y.  (2  Oomst.),  570 ;  Os- 
borne V.  Betis,  8  How.  31. 

h.  All  litigation  must  be  ended.— 

In  a  proper  case  for  the  application  for  an  ex- 
tra allowance,  all  litigation  should  be  endfid 
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before  it  is  made.  Powers  ▼. 
How.  565. 


WolcoU,  12 


c.  Croming  ia  of  verdict,  or  at  same 

term. — ^The  application  should  be  made  at  the 
coming  in  of  the  verdict  or  report  of  referee. 
It  should  not  be  later  than  the  end  of  the  term 
at  which  the  trial  was  had.  Flint  v.  Bkhard' 
son^  2  Code  R.  80.  See,  also,  Van  Rensselaer 
¥.  Kiddy  5  How.  242;  S.  C  3  Code  B.  224. 
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d.  Before  entry  of  judgment.— After 

judgment  has  been  entered,  it  U  too  late  to 
apply  for  an  allowanee  in  addition^  to  costs. 
Martin  t.  McCormkk,  3  Sandf.  755 ;  S.  G.  1 
Code  R.  N.  S.  214.  See,  also,  Van  Rensse- 
laer y.  Kiddy  5  How.  242 ;  Clarke  y.  City  of 
Bochester,  29  How.  97 ;  S.  0.  affirmed,  34  N. 
Y.  (7  Tiff.),  355 ;  30  How.  593.  Directly 
contra  is  Beals  y.  Benjamin,  29  How.  101; 
S.  C.  Aff'd,  id.  573. 

e.  Professional  engagements  no  ex- 
cuse for  delay. — A  delay  of  five  months 

was  made  before  the  application  for  an  extra 
allowance  on  the  ground  of  professional  en- 
gagements. The  motion  was  denied.  SackeU 
V.  BaU,  4  How.  71 ;  S.  0.  2  Code  R.  47. 

/.  Example  of  delay  no  waiver.— A 

trial  was  had  at  the  circuit,  and  about  two 
months  after  at  special  term  a  motion  was 


made  for  an  extra  allowance :  held,  that  the 
delay  was  no  waiver  of  the  right  to  move, 
and  an  allowance  was  made.  Saratoga  CMd 
Waahinffton  Bailway  Company  y.  McCoy,  9 
How.  341. 

g.  What  the  motion  papers  must 

show. — Where  a  motion  is  made  for  an  ex- 
tra allowance  under  this  section  of  the  Code, 
the  grounds  on  which  the  extra  allowance  is 
asked  must  be  set  forth  in  the  motion  papers. 
The  reason  is,  that  such  allowances  may  be 
appealed  from,  and  it  is  necessary  that  the 
facts  on  which  such  allowances  were  granted 
should  be  presented  in  such  a  form  as  will 
enable  the  court  on  appeal  to  determine 
whether  or  not  it  was  proper  to  have  allowed 
it.  An  order  granted  on  improper  papers 
will  be  reversed  on  appeal.  Gfori  v.  Smi^  3 
Abb.  N.  S.  51 ;  S.  C.  6  Rob.  563. 


2.  Where  Made. 


a.  In  ooun*^  where  judgment  ren- 
dered.— ^The  application  should  be  made  in 
the  county  where  the  judgment  is  rendered, 
unless  some  special  reasons  exist  for  making 
the  application  elsewhere.  Rule  56,  post, 
page  — ',  Nit)er  v.  Boasman,  5  How.  153;  S. 
0.  3  Code  R.  192. 

h.  Court  of  original  jurisdiction.— 

The  additional  allowance  given  in  pursuance 
of  this  section,  beyond  the  costs  given  by  the 
307th  section  of  the  Code,  can  only  be  made 
by  the  court  of  original  jurisdiction,  and  in 
reference  to  the  trial  in  that  court.  Wo\fe  y. 


Van  Nostrand,  4  How.  208;  S.  C.  2  N.  Y.  (2 
Comst.),  570 ;  2  Code  R.  130. 

c.  Construction  of  the  word  '"court" 

in  the  66th  rule.— The  word  "court"  in 
this  rule  evidently  means  "justice."  Dycknuin 
y.  MeBonald,  5  How.  121 ;  Osborne  v.  Betts, 
8  id.  31.  Allowances  of  extra  costs  must  be 
made  by  the  "  court,"  and  not  by  a  justice  at 
chambers.  Mann  v.  Tyler,  6  How.  235 ;  S.  C. 
1  Code  R.  N.  S.  382.  See,  also,  Van  Rene- 
selaer  v.  Kidd,  5  How.  242 ;  S.  C.  3  Code  R. 
224. 


3.  To  Whom  Made. 


a.  Who  only  can  grant.— An  extra 

allowance  can  only  be  granted  by  the  court 
before  whom  the  trial  was  had,  or  the  judg- 
ment rendered.  Van  Rensselaer  y.  Ktdd,  5 
How.  242;  S.  C.  3  Code  R.  224.  See,  also. 
Main  v.  Pope,  16  How.  271;  Rule  56,  post, 
page—. 

b.  Special  term  at  chambers.— An 

order  made  at  chambers  is  always  made 
during  the  term  of  the  court,  as  a  special 
,term  is  always  held  during  the  hours  of  at- 


tending at  chambers.  Main  y.  Pope,  16  How. 
271. 

c.  Action  against  executors.— A  mo- 
tion for  an  extra  allowance  in  an  action  of 
this  nature  is  premature,  if  made  before  the 
right  to  recover  the  ordinary  taxable  costs  in 
the  action  has  been  determmed ;  semhU,  that 
it  is  proper  to  unite  in  one  motion  the  applica- 
tion for  costs  and  an  extra  allowance,  and 
that  it  may  be  done  on  the  same  papers.  Jfer- 
sereau  v.  Ryerss,  12  How.  300. 


4.  Notice. 


When  not  necessary.  —  Notice  of 

an  application  for  an  extra  allowance  of  costs 
is  not  necessary  where  the  judge,  who  tries 
the  cause,  makes  the  order  at  the  same  term ; 
nor  need  the  party  against  whom  it  is  made, 
be  present  in  court.  Mitchell  v.  HaU,  7  How. 
490;  Van  Rensselaer  v.  Kidd,  5  How.  242; 
S.  C.  3  Code  R.  224.    If  the  order  is  not  then 


made,  due  notice  must  be  given  under  §  311 
of  the  Code.  Mann  v.  Tyler,  6  How.  235 ; 
S.  C.  1  Code  R.  N.  S.  382;  Saratoga  and 
Washington  Railroctd  Co,  v.  McCoy^  9  How. 
339;  Niver  v.  Rossman,  3  Code  R.  192 ;  S.  C. 
5  How.  153;  Howe  v.  Muir,  3  Code  R.  21 ; 
S.  C.  4  How.  252. 


5.  Trial  by  Referee. 

a.  An  application  of  this  nature 
oaimot  be  made  to  a  referee.— When 

a  party  is  successful  in  a  trial  before  a  referee, 
he  must  apply  for  an  extra  allowance  to  a 
special  term  of  the  court ;  this  he  may  do  by 


the  last  clause  of  the  56th  Rule,  and  he  must 
do  so,  as  no  application  can  be  made  to  the 
referee.  Sackett  v.  BaU,  4  How.  71;  S.  C.  2 
Code  R.  47 ;  Osborne  v.  Belts,  8  How.  31 ; 
Howe  y.  Mwr,  4  id.  252;  S.  C.  3  Code  R. 
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21 ;  Nicer  t.  BMsman^  5  How.  15S ;  S.  0.  3 
Code  R.  192.  The  like  notice  must  be  giyen, 
as  where  the  trial  is  by  the  court.  lb. 

&.  Facts  mtistbe  Stated  in  referee's 

certificate. — ^The  party  making  the  appli- 
cation must  be  furnished  with  an  affidavit 
setting  forth  the  facts,  in  order  that  the  court 
may  judge  of  the  proper  amount  to  be  allowed. 
A  mere  certificate,  that  in  the  opinion  of  the 
referee  the  case  comes  within  the  section,  will 
not  answer.    The  affidavit  should  be  made 


by  the  referee,  and  not  by  a  party,  id.  Chuld 
Y.  Chapin,  4  How.  185;  S.  C.  2  Code  R. 
107;  Main  y.  Pope,  16  How.  271. 

e.  Same  rules  eoYem  as  to  place 

of  application. — The  rule  is  the  same 
with  regard  to  an  application  for  an  extra  al- 
lowance, whether  the  cause  has  been  heard 
by  the  court  or  a  referee.  Sprang  y.  Snyder, 
1  Code  R.  N.  S.  178 ;  S.  0.  6  How.  11 ;  Niver 
y.  Boeemany  5  id.  153;  S.  C.  3  Code  R.  192. 


6.  Value  of  Property  Should  be  Assessed, 


a.  Jiuymtist  assess  property,  or  no 

allowance.— Where  an  action  is  commenced 
to  recover  possession  of  property,  and  the  de- 
fendant has  a  verdict,  unless  the  iury  assess 
the  value  of  the  property  claimea  he  cannot 
have  any  additional  allowance  for  costs. 
\Flint  v.  Bichardaan,  2  Code  R.  80;  contra, 
Archer  v  Boudinet,  1  Code  R.  N.  S.  372. 

b.  Property    recovered  moist  be 

valtLed — ^waiver. — Where  an  application 
is  made  for  an  extra  allowance,  tne  party 
against  whom  judgment  is  rendered  may  in- 
sist that  the  property  recovered  be  valued. 


He  may  waive  his  right,  however,  by  neglect. 
Dresser  v.  Jenninga,  3  Abb.  240. 

c.  How  computed  in  attachment 

cases. — ^An  attachment  was  issued,  and 
more  property  than  the  amount  which  the 
plaintiff  was  entitled  to  recover  was  levied 
upon :  hdd,  that  the  allowance  must  be  com- 
puted on  the  amount  which  he  should  recover, 
and  not  on  the  value  of  the  property.  Brace 
V.  Beatty,  5  Abb.  23A ;  S.  C.  reversed,  on  the 
ground  that  it  was  not  a  proper  case  for  an 
allowance;  S.  C.  7  id.  445. 


n.  What  is  a  Tbial  fob  the  Purposes  op  this  Motion. 


a.  Allowance  of  demurrer.— A  de- 
murrer was  allowed  with  leave  to  the  plaintiff 
to  amend.  He  accepted,  and  had  judgment 
in  his  favor.  Rdd,  a  trial ;  motion  for  allow- 
ance granted.  Hauselt  v.  Taussigy  3  Code  R. 
236.    See,  also.  Small  v.  Ludlow,  1  Hilt.  307. 

&.  Voluntary  nonsuit  or  discon- 
tinuance.— Where  the  plaintiff  voluntarily 
submits  to  a  nonsuit  after  evidence,  or  volun- 
tarily discontinues  (the  cause  being  duly  on 
the  calendar),  it  cannot  be  objected  that  tnere 
has  been  no  trial.  Allaire  v.  Lee,  4  Duer, 
609;  S.  C.  1  Abb.  125;  Danenhover  v. 
March,  4  id.  254 ;  Woods  v.  Illinois  Central 
Bailroad  Co.  20  How.  285. 

e.  Construction  of  the  law  govern- 
ing allowance. — The  law  in  force  at  the 
time  the  last  verdict  is  rendered  in  the  con- 
troversy governs  the  costs  and  allowances. 
Jones  V.  Underwood,  18  How.  532;  Jackett 
v.  Judd,  id.  385.  See,  also,  People  v.  Her- 
kimer  Common  Pleas,  4  Wend.  210;  Super- 
visors of  Onondaga  County  v.  Briggs,  3 
Denio,  173 ;  Van  Home  v.  Petrie,  2  Caines, 
213 ;  Seamen  v.  Bailey,  id.  214 ;  McMasters 
V.  Vernon,  4  Duer,  625;  S.  C.  1  Abb.  179; 
Moore  v.  Westervelt,  14  How.  279 ;  S.  C.  6 
Duer,  684 ;  Fisher  v.  Hunter,  15  How.  156 ; 
Cook  V.  New  York  Floating  Dry  Dock  Com- 
pany, 1  Hilt.  556 ;  Torry  v.  Hadley,  14  How. 
357. 

d.  Repeal  of  statute  after  verdict 

and  before  order. — Where  a  party  obtain- 
ed a  verdict  at  a  time  when  the  existing  stat- 
ute gave  him  an  extra  allowance,  Jield,  that 
he  was  entitled  to^  it,  notwithstanding  the 
order  which  granted  the  allowance  and  fixed 
its  amount  was  not  granted  until  after  the 


repeal  of  said  statute.  Cook  v.  New  York 
Floating  Dry  Dock  Company,  1  Hilt.  556. 

e.  Final  judgment  on  demurrer.— 

A  final  judgment  on  demurrer  is  a  "  trial," 
under  this  section  of  the  Code,  and  the  pre- 
vailing party  (in  a  proper  case)  is  entitled  to 
an  additional  allowance.  Lowry  v.  Inman, 
37  How.  286;  S.  C.  6  Abb.  N  S.  394. 

/.  Coste  on  referee's  report— The 

right  to  costs  or  allowances  does  not  accrue 
on  the  signing  and  delivery  of  a  referee's  re- 
port to  the  successful  party.  The  report  does 
not  become  a  decision  or  judgment  by  the 
court  until  filed  with  the  clerk ;  it  is  thus 
made  a  record  of  the  court.  Torry  v.  Hadley, 
14  How.  357 ;  contra,  Hunt  v.  MiddUbrook, 
14  id.  300. 

g.  Dismissal   of  complaint.  —  The 

cause  was  regularly  on  the  calendar ;  a  post- 
ponement was  asked  for  by  the  plauiti£f, 
which  was  denied ;  the  defendant  was  ready ; 
the  plaintifif  discontinued  Mid  tendered  costs. 
At  the  same  circuit  the  Mnplaint  was  dis- 
missed with  an  extra  allowance  to  defendant. 
Held: 

1.  A  regular  exercise  of  judicial  discretion; 

2.  That  the  cause  was  not  out  of  court,  by 
being  passed  at  the  circuit ; 

3.  That  the  plaintiff  must  obtain  consent, 
or  leave  of  the  court,  before  he  could  discon- 
tinue; 

4.  That  such  a  dismissal  was  a  trial ;  under 
such  circumstances  defendant  was  entitled  to 
an  allowance.  Moffatt  v.  Ford,  14  Barb.  577. 

h.  Practice  in  2d  district  in  every 

case. —  It  has  been  the  practice  in  this  dis- 
trict to  allow  a  percentage  in  addition  to  the 
costs  allowed  by  the  Code,  in  every  case  whers 
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there  has  Urn  a  trial.  This  alloiraiiee,  how- 
ever, must  depend  on  the  circumstances  of 
each  particular  case.  It  is  not  a  sufficient 
reason  for  allowing  a  lai^  sum,  that  promi- 
nent counsel  from  abroad  have  been  retained. 
Schwarte  y.  Potighkeepsie  Mutual  Fire  Insw^ 
ance  Co.  10  How.  93 ;  Saekett  y.BoU,  4  id.  71; 
S.  G.  2  Code  R.  47. 


i.  Reference  under  2  B.  S.  89.— A 

reference  under  this  statute  is  not  an  action. 
An  executor  or  administrator  cannot  therdbre 
claim  costs  under  the  Code,  in  such  cases ;  he 
is  only  entitled  to  disbursements.  Van  Sidder 
Y.  Graham,  7  How.  208;  Avery  y.  Smith,  9 
id.  349. 


III.  What  are  '*DiFFicnLT  and  Extraordinart  Cases." 


a.  liength  of  trial.— A  long  trial  does 
not  of  itself  constitute  such  a  case.  Sands  v. 
Sands,  6  How.  453;  Deoder  v.  GardneTy  1 
Code  R.  N.  S.  80;  S.  C.  5  How.  417 ;  Hauh . 
ard  y.  Borne  and  Turin  Plank  Eoad  Co.  4  id. 
416;  S.  C.  3  Code  R.  41,  sub  nom.  Howard 
y.  Borne  and  Tunic  Plank  Boad  Co. ;  Fox  y. 
Fox,  22  id.  453. 

b.  Examples  when  not  considered 
so— no  afladavit  of  merits.—  An  answer 

was  put  in^  but  no  affidavit  of  merits  filed ; 
no  aUowanoe.  Hall  y.  Parker,  7  N.  Y.  Leg. 
Obft.  138. 

c.  —  Mvolous  answer  .—No  allowiMioe, 

where  judgment  is  granted  in  such  a  case. 
Fowler  y.  llouston,  1  Code  R.  51. 

d.  —  two  or  three  hours— questions 
somewhat  complicated. — In  such  a 

case,  no  allowance.  Dexter  y.  Gardner,  5 
How.  417 ;  S.  G.  1  Code  R.  N.  S.  80. 

e.  —  plaintiff  claiming  too  much.— 

If  the  trial  is  protracted  for  this  reason,  no 
allowance.  Sands  y.  Sands,  6  How.  453. 

/.  —  general  denial— de&ult.— This 

is  not  an  unreasonably  unfair  conduct  of  the 
defense.  Goodyear  y.  Baird,  11  How.  377. 

g.  Construction  of  ^difficult  and 
extraordinary." —  "  These  terms  must 

iq>pl7  to  the  general  chanbctsr  of  the  caua^ 


the  nature  and  extent  of  the  litigation  inyolyed 
in  it,  the  period  of  its  continuance,  the  trouble 
of  conducting  it  in  respect  to  witnesses,  coun- 
sel and  parties,  their  situAtion  and  number, 
trayelin^  and  other  expenses,  the  time  con- 
sumed in  the  trial,  and  the  extent  of  the  liti- 
gation afterwards.  All  these  considerations 
enter  into  the  question,  whether  the  suit  was 
such."  £.  D.  SuxsR,  J.,  Powers  y,  Wolccdt, 
12  How.  565. 

h.  What   considerations   should 

govern  the  court.—''  Oenerally,  the  court 
will,  in  determining  these  questions,  be  in- 
fluenced more  bjr  the  difficulty  and  intricacy 
of  the  questions  involyed,  than  the  time  occu- 
pied in  the  litigation.  Each  case,  howeyer, 
must  be  determined  by  its  own  peculiar 
circumstances.  Saekett  y.  BcUl,  4  How.  71. 

t.  Re-trial  of  a  cause.~The  fact  that 
upon  the  first  trial  a&  idlowanee  was  denied, 
is  no  ground  (of  itself)  for  denying  it  upon  a 
r«-trial.  Fox  y.  Fox,  24  How.  385. 

j.  Separating  for  costs.— Where  de- 
fendants did  this,  no  allowance  was  mnted. 
Matthewson  y.  Iliompson,  9  How.  231. 

k.  Punishing  defendant.  — Baloom, 

J.,  he^  that  extra  costs  were  not  giyen  to 
one  party,  for  the  sole  reason  of  punishing  the 
other.  Anonymous,  12  How.  317. 


lY,   UNSEA80NABLR  OB    UNFAIR  CoKDUGT  OF  A  CaSB. 


a.  False  answer. — ^The  defendant  inter- 
posed a  false  answer  clearly  for  delay :  held, 
to  be  an  unfair  defense.  Wward  y.  Andrews, 
4  How.  65 ;  Fowler  y.  Houston,  I  Code  R.  51. 
See,  howeyer,  HaU  y.  Prentice,  3  How.  428; 
S.  0.  1  Code  R.  81,  sub  nom.  Hale  y.  Pren- 
tice. 

b.  What  must  be  shown  to  charge. 

In  a  case  where  on^f  the  witnesses  of  a  party 
committed  peijury,  this  fact  of  itself  does  not 
constitute  such  a  case.  In  order  that  such  a 
charge  can  be  established  it  must  be  shown : 
1.  That  the  testimony  was  false ; 


2.  That  the  witnesses  testified  fidsely  with 
a  gailty  intent ; 

d.  l!he  guilty  knowledge  or  comi^icity  of 
the  party  to  the  action  against  whom  the 
charge  is  made.  People  ex  rel.  Giles  y.  Flagg, 
25  Barb.  652;  S.  C.  15  How.  36. 

e.  Motives  for  coxnmenciDg  action 

no  criterion. — ^The  motiye  of  a  plaintiff  in 
commencing  an  action,  e.  a.,  purchasing  a 
note  in  order  to  sue  upon  it,  is  no  ground  for 
«ying  an  extra  allowance  of  costs.  Burnett  y. 
WestfaU,  15  How.  420 ;  Affirmed  at  general 
term,  id.  425. 


V.  In  General. 


a.  Appeal  from  order  granting;.— 

Where  costs  are  not  &  matter  of  discretion, 
but  of  strict  legal  right,  an  appeal  may  be 
taken  from  an  order  granting  them.  But 
where  the  matter  rests  wholly  in  the  discre- 
tion of  the  court,  no  appeal  lies.  Burhans  y. 
Tibbiis,  7  How.  74;  Dickson  y.  McElwain, 
id.  138 ;    Cook  y.  Dickenson,  5  Sandf.  663. 


See,  also,  Megrath  y.  Van  Wyek,  2  id.  651 ; 
WiUeinson  y.  Tiffany,  4  Abb.  98;  UnUm 
Bank  y.  MoU,  13  id.  247 ;  Dana  y.  Fiedler,  1 
Code  K.  X.  S.  224. 

b.  —  Where  an  additional  allowance  is  made 
by  a  single  judge,  before  judgment,  this  affects 
a  substantial  right  within  this  section  of  the 
Code  (309),  and  an  appeal  can  be  taken  to  the 
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general  term,  and  to  the  highest  court.  People 
▼.  New  York  Central  Railroad  Co.  29  N.  Y. 
(2  Tiff.),  418 ;  S.  C.  30  How.  148. 

c  The  motion  for  allowance,  oosts 

of. — Costs  of  these  motions  have  not  heen, 
and  should  not  he  allowed.  Schwartz  v. 
Poughkeepsie  Mutual  Fire  Insurance  Co.  10 
How.  93 ;  Dickson  ▼.  McElwain,  7  id.  140. 

d.  Discretion  as  to  amount.— The 

court  may,  in  its  discretion,  allow  any  amount 
that  the  circumstances  warrant  within  the 
statutory  limit.  Union  Bank  ▼.  Mott,  13 
Abh.  247. 


«.  Valne  of  property— percentage. 

A  proper  basis  for  computmg  the  percontag* 
authonzed  by  thid  section  of  the  Code,  is  the 
value  of  the  property  to  be  directly  affected 
by  the  result  of  the  action ;  e.  g.,  as  where 
an  action  was  brought  to  restrain  the  defend- 
ants from  discontinuing  and  removing  a  rail- 
road. People  V.  Albany  and  Vermont  BaU- 
road  Co,  16  Abb.  465. 

/.  When  defendant  has  judgment. 

It  is  only  in  such  a  case,  that  the  allowance 
can  be  computed  on  the  amount  claimed. 
Wilkinson  v.  Tiffany,  4  Abb.  98. 


§  310.  [265,]  IrUeresC  on  report  or  verdict^  when  allowed. 

When  the  judgment  is  for  the  recovery  of  money,  interest  from  the  time 
of  the  verdict  or  report  until  judgment  be  finally  entered,  shall  be  com- 
puted by  the  clerk,  and  added  to  the  eosts  of  the  party  entitled  thereto. 


It  shall  be  lawful  for  any  party  to  a  suit, 
who  shall  have  obtained  a  verdict  or  a  report 
of  referees  in  his  favor,  to  tax  interest  upon 
the  aihount  of  such  verdict  or  report  as  costs, 
from  the  time  of  the  obtaining  of  the  same  to 
the  time  of  the  perfecting  judgment  therein. 
And  whenever  money  paid  out  shall  have 
been  directed  to  be  refunded  or  repaid,  such 
direction  shall,  unless  otherwise  expressed, 
be  deemed  to  include  lawful  interest.  2  Laws 
of  New  York,  1869,  ch.  807,  §  3,  page  i890. 

a.  Interest  from  time  of  making 

report. — Where  a  clerk  is  authorized  to  com- 
pute interest  on  the  report  of  a  referee  under 
this  section  of  the  Code,  such  interest  should 
be  computed  from  the  time  of  making  the  re- 
port, and  not  from  its  date.  Fuller  v.  Squire, 


8  How.  121.  See,  also,  Hoffia.  Pr.  112;  Humn 
V.  Norton,  Hopk.  344. 

h.  Delaying  judgment,  interest.*- 

Whenever  an  action  is  commenced  which  is 
founded  on  contract  bearing  interest,  if  the 
judgment  recovered  is  delayed  by  the  party 
defeated,  the  other  partv  is  entitled  to  inter- 
est on  his  verdict  until  the  time  of  taxing  the 
costs.  Vredenburgh  v.  Hallett,  1  Johns.  Gas. 
27 ;  People  v.  Gaine,  1  Johns.  343 ;  Lord  y. 
Mayor,  etc,  of  New  York,  3  Hill,  430  (n.) 

c.  Partial  delay  by  each  party.— 

Where  this  is  the  case,  the  plaintiff,  if  he 
recover,  can  only  have  interest  during  that 
delay  caused  by  the  defendant.  BuU  v.  Ket^ 
chum,  2  Denio,  188. 


V  811.  [266.]  (Am'd  1849, 1857, 1862.)  Costs,  how  to  be  inserted  in  judg- 
ment. 

The  clerk  shall  insert  in  the  entry  of  judgment,  on  the  application  of 
the  prevailing  party,  upon  five  days'  notice  to  the  other,  except  when  the 
attorneys  reside  in  the  same  city,  village  or  town,  and  then  upon  two  days' 
notice,  the  sum  of  the  allowances  for  costs  as  provided  by  this  Code,  the 
necessary  disbursements  including  the  fees  of  officers  allowed  by  law,  the 
fees  of  witnesses,  the  reasonable  compensation  of  commissioners  in  taking 
depositions,  the  fees  of  referees  and  the  expense  of  printing  the  papers 
for  any  hearing  when  required  by  a  rule  of  the  court.  The  disburse- 
ments shall  be  stated  in  detail  and  verified  by  affidavit.  A  copy  of  the 
items  of  the  costs  and  disbursements  shall  be  served,  with  a  notice  of 
adjustment. 

Whenever  it  shall  be  necessary  to  adjust  costs  in  any  interlocutory  pro- 
ceeding in  an  action,  or  in  any  special  proceedings,  the  same  shall  be 
adjusted  by  the  judge  before  whom  the  same  may  be  heard,  or  the  court 
before  which  the  same  may  be  decided  or  pending,  or  in  such  other  manner 
as  the  judge  or  court  may  direct. 
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I.  Disbursements. 
1.   WhtU  are  Allowed. 


Cannot  be  recovered  where  costs 

cannot. — Disbursements  cannot  be  recovered 
where  costs  cannot.  They  are  a  part  of  the 
costs.  Costs  include  disbursements.  Teei  y. 
Warik,  I  Bosvr.  653 ;  BMing  ▼.  Conkiin,  4 
How.  196;  S.  G.  2  Code  K.  112;  Wheekr  t. 


WestgcOe,  4  How.  269;  Newton  t.  Sweet,  4 
id.  134 ;  S.  G.  2  Gode  R.  61,  sub  4»om.  Newton 
▼.  Sweef8  Executors;  Taylor  v.  Gardner,  4 
How.  67;  S.  G.  2  Gode  R.  47;  iCeatin^  y. 
Anthony,  1  Gode  R.  N.  S.  233. 


2.  Tr]%a/  are  Included. 


a.  Commission. — ^The  necessary  expenses 
of  the  prevailing  party  in  executing  a  commis- 
sion are  taxable.  Finch  v.  Calvert,  13  How. 
13;  Dunham  v.  Sherman,  11  Abb.  152;  S.  G. 
19  How.  572 ;  contra,  Perry  v.  Chriffin,  7  id. 
263. 

h.  Notice  of  object  of  action.— 

Thirty-seven  and  one-half  cents  may  be  taxed 
as  necessary  disbursements,  in  addition  to  the 
sheriff's  fee.  GoUagher  v.  Egan,  2  Sand.  742. 
See  Benedict  v.  Warriner,  14  How.  568. 

c-  Witness  fees. —  These  are  proper  dis- 
bursements. Walker  v.  RusseU,  16  How.  91 ; 
S.  0.  7  Abb.  452  (n.) 

d.  Copies  of  papers.—  Necessary 
searches  and  copies  of  papers  from  the  clerk's 
or  surrogate's  office  are  taxable.  Case  v.  Price, 
17  How.  348;  S.  G.  9  Abb.  111. 

«.  Costs  when  cause  referred.— It 

is  proper  to  tax  for  a  certified  copy  of  the 
order  of  reference.  It  is  the  referee's  author- 
ity. His  fees  are  also  taxable  when  they  are 
sworn  to  have  been  paid.  Toll  v.  Thomas, 
15  How.  315. 

/.  Docketing  judgment  and  trans- 
cript.—  These  items  are  taxable  when  a  rea- 
sonable necessity  is  shown  for  it.  ToU  v. 
Thomas,  supra. 

§'  BrUle. —  In  a  civil  action,  the  only  dis- 
bursements that  are  allowable  under  the  Gode, 
are  those  specified  in  this  section  of  the  Gode. 
Case  V.  Price,  17  How.  348 ;  S.  G.  9  Abb.  Ill ; 
Hanel  v.  Baare,  9  Bosw.  682. 

h.  Printing. —  Iq  &  calendar  cause,  the 
printer's  fee  for  the  case  and  pomts  (as  re- 
quired by  Rules  49,  50)  is  a  proper  disburse- 
ment.   Wilcoac.y.  Ourtiss,  10  How.  91. 

♦.  Stenographer's  notes.  —  Fees  for 

these  are  properly  taxable  in  the  first  judicial 
district.  Laws  of  New  York,  1863,  659;  Sch- 
ley V.  Nichols,  32  How.  182;  Reynolds  v. 
Mayor,  etc.  of  New  York,  14  Abb.  176  (n) ; 


contra,  CHiman  v.  OUoer,  14  id.  174;  S.  C. 
9  Bosw.  589 ;  Amoux  v.  Phelan,  21  How.  88. 

j.  —  of  first  trial  for  use  in  second. 

The  costs  of  these  notes  cannot  be  included 
as  a  disbursement.  Hamilixm  v.  Butler,  19 
Abb.  446;  S.  G.  30  How.  36;  4  Rob.  654. 

k.  Settlement  on  appeal.— Where  the 

respondent  makes  affidavit  on  settlement  of  a 
case  on  appeal,  that  in  order  that  he  may  pro- 
pose proper  amendments,  it  is  necessary  that 
he  have  the  whole  or  part  of  the  stenographer's 
notes  taken  on  the  trial.  In  such  a  case,  the 
expense  of  procuring  such  notes  is  a  firoper 
item  of  expense  to  be  taxed  in  the  adjustment 
of  costs  atjbe  general  term.  Sebley  v.  Nichols, 
32  How.  182. 

I  Seryice  of  summons,  etc. —  A 

reasonable  sum^  actually  paid,  is  taxable. 
Case  V.  Price,  17  How.  348 ;  S.  G.  9  Abb.  111. 

m.  Service  of  complaint.  —  Semble, 

that  the  sherifi*  must  serve  the  complaint,  or 
no  fee  can  be  taxed.  Whipple  v.  WUUams, 
4  How.  28. 

n.  Foreign  documents,  copies  of.— 

The  cost  of  certified  copies  of  such  papers,  is 
not  taxable.  Hanel  v.  Baare,  9  Bosw.  682. 

0.  Fees  of  officers  included.— They 

are  a  part  of  the  necessary  disbursements. 
De  Witt  V.  Swift,  3  How.  280  ;  S.  G.  1  Gode 
R.  25,  sub  nom.  Swift  v.  De  Witt ;  6  N.  Y. 
Leg.  Obs.  314. 

jp.  Postage,  express  charges,  etc.— 

Where  postage  is  charged  for,  -each  item  of 
such  disbursement,  and  the  occasion  and  cir- 
cumstances of  the  expenditure  should  be 
specified  in  the  bill  of  costs.  Further,  it 
must  be  sworn  to.  Bogers  v.  Bogers,  2  Paige, 
468.  Where  papers  are  sent  by  express,  the 
amount  paid  by  the  attorney  may  be  taxed  ; 
this,  however,  must  not  exceed  the  ordinary 
posti^.  New  York  Life  Insurcmce  and  Trust 
Co.  V.  Davis,  10  id.  508. 


3.  What  are  not  Allowed. 


a.  Foreign  soHcitor's  charges.  — 

Where  a  commission  is  executed  abroad,  it  is 
not  proper  to  tax  for  the  services  of  a  solicitor. 
Dunham  v.  Sherman,  19  How.  572;  S.  G.  11 
Abb.  152. 

h.  Expenses  incurred  for  the  ser- 
vice of  subpoenas.  —  Wheeler  v.  Lozee, 
12  How.  446;  BumeU  v.  Westfall,  15  id. 
430. 


c.  Unnecessary  jury.— Where  the  de- 
fendant fails  to  appear,  a  trial  by  jury  is 
waived,  and  although  (where  the  action 
sounds  in  damages)  the  judge  might  wish  to 
have  a  jury  to  assess  the  damages,  still  it  can- 
not be  taxed  for.  Goodyear  r.Baird,  11  How. 
377. 

d.  Surveyor's  fees.  —  Expenses  of  a 
survey,  in  order  that  a  party's  night  may  be 
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determined,  are  not  taxable.  In  order  that  it 
may  be  taxed,  it  must  be  a  part  of  the  pro- 
ceedings in  the  action.  Haunes  y.  MosheK,  15 
How.  216. 

e*  Trial  fee  cannot  be  taxed  on  a  refer- 
ence to  take  an  account,  or  to  ascertain  dam- 
ages. Taak8  y.  Schmidt,  25  How.  340. 

/.  DisbTirsements  of  parties.  — Al- 


though this  section^as  amended  in  1857,  is 
more  liberal  than  the  former  proYisions,  the. 
disbursements,  howoYer^  must  not  extend  be- 
yond the  due  and  regular  proceedings  in  the 
action.  The  ordinary  disbursements  of  the 
parties  are  not  coYered  by  it.  Finch  y.  Cal-^ 
vert,  13  How.  13 ;  Case  v.  Price,  17  id.  348; 
S.  0.  9  Abb.  111. 


4.  Witness  Fees. 


a.  Affidavit,  what  it  should  state. 

The  affidaYit  of  attendance  of  witnesses  is 
not  dispensed  with  by  the  Code.  Moore  y. 
Coekroft,  9  How.  479.  The  party  must  show 
by  affidavit,  in  order  to  tax  witness  fees  in  his 
costs,  the  name  and  place  of  residence  of  each 
of  them,  the  distance  they  resided  from  the 
place  of  trial  by  the  usual  I  y  traYeled  route, 
the  number  of  miles  actually  traveled,  going 
and  returning ;  that  the  party  believed  them 
to  be  material  and  necessaiy,  If  some  are  not 
called,  a  good  reason  should  be  given,  or  their 
expenses  should  be  disallowed.  The  clerk 
cannot  follow  the  ordinary  affidavit.  This  ap- 
pears to  be  what  an  affidavit  should  contain. 
Bank  of  Niagara  v.  Austin,  6  Wend.  548; 
Willink  v.  Eeckle,  19  id.  82;  Anonynums,  3 
Hill,  457 ;  Ehle  v.  Bingham,  4  id.  595 ;  Dean 
Y.  Williams,  6  id.  376 ;  Clarks  v.  Staring,  4 
How.  243 ;  Schermerhorny .  Van  Voast,  5  id. 
458;  S  C.  1  Code  R.  N.  S.  400;  Bowling  v. 
Btish,  6  How.  410;  Logan  v.  Thomas,  11  id. 
160;  Wheeler  v.  Lozee,  12  id.  446;  ToU  v. 
Thomas,  15  id.  315;  Haynes  v.  Mosher,  id. 
216 ;  Hicks  v.  Brennan,  10  Abb.  304 ;  Taaks 
Y.  Schmidt,  25  How.  340. 

b.  Numerous  witnesses.  —Seventeen 
witnesses  were  subpoenaed  by  the  defend- 
ant, five  of  whom  only  were  allowed  to  be 

examined:  held,  that  witness  fees  might  be 
taxed  for  them  all.  Latoerre  v.  Vail,  5  Abb. 

227. 

» 

c.  Double  witness  fees— one  wit- 
ness.— Where  a  reference  is  had,  and  the  de- 
fendants appear  by  two  different  attorneys, 
two  bills  of  costs  are  properly  allowed,  but 
only  one  set  of  witness  fees  can  be  taxed  for 
the  same  witness,  unless  affidavits  are  pro- 
duced showing  that  the  witness  was  sub- 
pcenaed  or  requested  to  attend  by  both  parties. 
The  party  who  subpoenaed  the  witness,  or 
made  the  request,  should  make  the  affidavit. 
Taaks  v.  Schmidt,  25  How.  340.  See,  also. 
Hicks  v.  Brennan,  10  Abb.  304;  Vence  v. 
Speir,  18  How.  168. 

d.  Attorney  or  counsel.-— No  counsel 

or  attorney  in  any  cause,  shall  be  allowed  any 
fee  for  attending  as  a  witness  in  such  cause. 
2  R.  S.  65,  §  15 ;  2  Edm.  St.  671.  But,  if 
counsel  attend  in  good  faith  as  a  witness,  and 
is  retained  as  counsel  after  he  arrives  at  the 
circuit,  his  fees  are  taxable.  Reynolds  v.  TTar- 
ren,  7  Hill,  144.  And  an  attorney  may 
cliarge  a  per  diem  allowance  for  the  day  on 
which  he  was  sworn,  but  not  for  the  mileage. 
Taaks  v.  Schmidt,  25  How.  341. 


e.  Distant  witness  — Sunday.— 

Where  a  witness  resides  at  a  distance  from 
the  court,  he  is  entitled  to  fees  for  attending 
on  Sunday  as  well  as  on  secular  days.  Mus- 
cott  v.  Bunge,  27  How.  85. 

/•  Waiver  of  fees. — ^A  witness  must 

expressly  waive  his  fees,  in  order,  if  they  are 
not  paid,  to  subject  him  to  the  penalty  for  non- 
attendance  ;  an  implied  waiver  is  not  sufficient. 
Museott  Y.  Bunge,  supra.  See,  also.  Court- 
nay  Y.  Baker,  3  Denio,  27. 

jF.  Illeg;al  agreement  with  witness. 

A  party  stipulated  with  an  expert  to  pay  him 
a  certain  sum  on  condition  that  his  testimony 
led  to  the  satisfactory  termination  of  an  ac- 
tion in  which  he  (the  party)  was  interested : 
heid,  void,  and  that  no  fees  or  traveling  ex- 
penses could  be  recovered.  Pollak  v.  Gregory, 
9  Bosw.  116;  Dawkinsv,  GiU,  10  Ala.  206; 
Dodge  v.  Stiles,  26  Conn.  463.  An  agreement 
to  pay  a  witness  a  certain  sum,  in  any  event, 
for  his  time  emploved  in  preparation,  or  for 
assuming  a  duty  the  law  does  not  cast  upon 
hin>,  is  legal,  although  the  party  so  employ- 
ing him  can  only  tax  the  ordinary  legal  fees. 
Dodge  v.  StOes,  26  Conn.  403. 

h,  BrUles. — Various  rules  governing  the 
taxation  of  witness  fees  as  a  part  of  the  costs. 
Wheeler  v.  Bu^kman,  6  Rob.  702. 

♦.  No  SUbpcBna. — Where  no  subpoena 
has  been  usea  to  procure  the  attendance  of 
witnesses,  a  party  seeking  to  charge  his  ad- 
versary with  witness  fees,  must  show  that 
they  \^ere  his  witnesses  in 'the  action;  that 
they  attended  at  his  request  or  by  agreement. 
The  affidavit  must  show  all  this,  or  their  fees 
will  not  be  allowed.  Wfieeler  v.  Lozee,  12  How. 
446 ;  Taaks  v.  Schmidt,  25  id.  340 ;  Maynea 
Y.  Mosher,  15  id.  216. 

j.  Witness  duly  subpoenaed  on  trial. 

A  witness  was  duly  subpcened,  and  his  legal 
fees  paid;  he  started  for  court,  and  on  his 
way  was  informed  that  none  would  be  held. 
Such  fees  should  be  taxed.  Both  v.  Meads,  20 
How.  287. 

k,  Witness  subpoenaed  and  return- 
ing home. — A  witness  was  temporarily  at 
a  pTace  nearer  the  place  of  trial  than  his  home, 
and  was  subpoenaed  as  he  was  going  imme- 
diately there :  held,  that  witness  fees  might  be 
taxed  from  his  home.  Pike  v.  Nash,  16  How. 
53. 

h  MUeage,  subpoenaed  from  home. 

Ordinarily,  the  travel  fees  of  witnesses  who 
reside  but  a  short  distance  from  the  court- 
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boose,  charged  m  haying  been  subpoened  and 
traveled  from  a  distant  county,  will  not  be 
allofred.  If  they  were  temporarily  called 
away  from  home,  they  should  have  been  sub- 

Eened  in  due  time.  Mead  ▼.  MaUary,  27 
ow.  32.  Otherwise,  if  the  party,  without 
his  fault  or  negligence,  was  compelled  to  sub- 
poena the  witness  at  his  temporary  residence 
or  place  of  business,  and  he  attend  the  court 
pursuant  thereto  and  return.  ^Clarks  y.  Star- 
ing,  4  How.  243.  So  where  the  witness  was 
subpoenaed  away  from  home  and  insisted  upon 
fee  from  his  residence  which  the  party  paid, 
hddj  that  the  whole  amount  was  tanble. 
Pike  y.  Niuh,  16  How.  53. 

m.  SubpCBnaed  at  court— Foreign  or 
other  witnesses,  subpoenaed  at  the  place  of 
trial,  will  not  be  allowed  travel  fees.  DowUng 
V.  Bu8h,  6  How.  410;  Peck  v*.  Woody  21  How. 
209 ;  Wheeler  v.  LoMeey  12  How.  446.  Unless 
they  came  there  ae  such  only,  pursuant  to  re- 
quest, and  were  subpoenaed  after  their  arrival. 
Wheeler  v.  Losee,  12  How.  446. 

n.  Foreign  witnetsw,— A  witness  can 
be  allowed  compensation  for  travel  only  while 
he  is  within  Uie  jurisdiction  of  the  court,  or 
from  the  boundary  line  of  the  State.  Hinde 
V.  Schehectadiy  Cowniy  Mutual  Ineurat^ee  Co, 
7  How.  142.  See,  also,  Rowland  v.  Lenox^ 
4  Johns.  311.    If  a  foreign  witness  is  at  the 


place  of  trial,  but  did  not  oome  for  tbe  porpose 
of  bemg  a  witness,  he  cannot  have  travel  fees 
as  such ;  he  must  come  for  Hu  purpose  of 
attending  the  trial.  Hinds  v.  S^kencCtadijf 
County  Mutual  Insurance  Co.  7  How.  142; 
Moulton  V.  Toumsend,  16  How.  306 ;  Taaks 
V.  Schmidt,  25  id.  340. 

0.  Double  mileage. — Wherothe  cause 

was  set  down  for  a  later  day  in  the  circuit, 
and  th^  witnesses  went  home  and  returned, 
hdd,  they  were  entitled  to  two  travel  fees. 
Miller  v.  HunHngton,  1  How.  218 ;  Moulton 
V.  Townsend,  16  How.  306.  So,  vrhere  on 
Saturday  night  the  witness  necessarily  went 
home  and  returned  Monday  morning,  held, 
he  was  entitled  to  two  travel  fees.  Muscott  v. 
Rungcy  27  How.  85. 

P'  Cause  referred. — An  action  was  com 

menced  in  which  it  was  the  practice  of  the 
courts  to  order  a  reference ;  defendant  proposed 
a  reference,  which  plaintiff  refused.  Heldt 
that  plaintiff  could  not  tax  witness  fees  for  his 
witnesses  subpoenaed  for  the  cirouit.  Pike  v 
Nash,  16  How.  53. 

q.  Witness  axrivizig  after  post- 

ponement. — A  witness  for  good  cause  waa 
not  subpoenaed  until  late ;  he  arrived  at  court 
after  the  cause  was  postponed  :  held,  that  his 
witness  fees  were  taxable.  C  larks  v.  Staring, 
4  How.  243. 


5.  Examination  of  Party. 

a.  Party,  no  fees.— Where  a  party  at- 
tends and  testifies  in  his  own  behalf,  he  can- 
not have  witness  fees.  Steere  v.  lfiU0i%  30 
How.  7 ;  Aff 'g  S.  0.  28  id.  266;  ComeU  v. 
Pottery  15  id.  278;  Case  v.  Price,  17  id.  348 ; 
S.  G.  9  Abb.  Ill;  Christy  v.  Christy,  6 
Paige,  170;  Perry  v.  lAvingsUm,  6  How. 
404;  Logan  v.  Thomas,  11  id.  160;  contra, 
Rogers  v.  Chamberlain,  7  Abb.  452;  (juer- 
issU  V.  HUUard,  3  id.  31 ;  Logan  v.  Brooks,  8 
id.  127;  S.C.  17  How.  29;  HannaY,  Dexter, 
15  Abb.  135 ;  Taaks  v.  Schmidt,  25  How. 
340 ;  Bronner  v.  f'rauenthal,  20  id.  355 ;  S.  C. 
12  Abb.  183 ;  Bou>es  v.  Barber,  10  Eng.  Law 
&  E.  Rep.  465 ;  Van  Dusm  v.  Bissdl,  29 
How.  481. 


h.  Party  made  witness  hj  adver- 
sary'— In  such  a  case  he  is  entitled  to  wit- 
ness fees,  and  need  not  testify  if  they  are  not 
paid.  Hewlett  v.  Broum,  1  Bosw.  655 ;  S.  0. 
7  Abb.  74. 

c.  Affidavit  must  show  affirm- 
atively.— Unless  the  affidavit  shows  affirm- 
atively that  the  party  attended  solely  as  a 
witness,  witness  fees  cannot  be  taxed  as  for 
him.  One  party  may  be  witness  for  his  co- 
party,  and  as  such  may  have  his  fees  as  a  wit- 
ness. Walker  v.  BusseU,  7  Abb.  452  (n.) ;  S. 
G.  16  How.  91.  See,  also,  Logan  v.  Thomas^ 
11  id.  160. 


IL  Notice. 
1.  Costs  Adjusted  Without. 


a.  BfTect.  —  The  omission  to  give  the 
proper  notice,  in  a  case  where  the  other  party 
is  entitled  to  it,  makes  the  judgment  irregular, 
and  it  will  be  set  aside  on  motion.  Elson  v. 
New  York  Equitable  Insurance  Co.  2  Code  R. 
30;  S.  G.  2  Sandf.  654 ;  GUmartin  v.  Smith,  4 
id.  684;  MUeheU  v.  HaU,  7  How.  490 ;  Bank 
ofMasiUon  v.  Dwight,  2  Gode  R.*  49 ;  Doke  v. 
Peek,  1  id.  54;  Goldsmith  v.  Marpe,  2  id.  49. 

b.  —  re-adjustment.— The   following 

cases  hold  that  the  judgment  must  stand,  but 
that  there  must  be  a  re-taxation  and  adjust- 
ment at  the  cost  of  the  party  who  should 
have  given  notioe.  Oilmariin   v.    Smith,  4 


Sandf.  684;  Richards  v.  Sweteer,  1  Gode  R. 
117 ;  S.  G.  3  How.  413,  sub  nom.  Biekards 
V.  Swetzer ;  Henry  v.  Bow,  20  id.  215  ; 
Tracey  v.  Humphrey,  1  Gode  R.  N.  S.  197 ; 
Hughes  v.  Mulvey,  1  Sandf.  92 ;  Dix  v. 
Palmer,  3  Gode,  R.  214;  S.  G.  5  How.  233; 
Stimson  v.  Huggins,  9  id.  86;  S.  G.  16 
Barb.  658 ;  Macomber  v.  Mayor,  etc.  of  New 
York,  17  Abb.  37 ;  Potter  v.  Smi^h,  9  How. 
262;  Hoffnung  v.  Grove,  18  Abb.  14;  Petric 
V.  Fitzgerald,  2  Abb.  N.  S.  354. 

c.  What  law  to  govern  costs  in 

OOUrt  of  appeals. — The  law  in  force  at  the 
time  the  decision  is  rendered  governs  as  to  the 
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eoste  to  \m  taxed  upon  an  appeal  to  the  court 
of  appeals.  Adtley  t.  Tarbax^  19  Abb.  119. 

d.  Docket   of  jadgtnent  without 

notice  — ^The  reason  for  allowing  a  party  to 
enter  and  docket  his  judgment  without  giving 
notice  of  taxation,  is  in  order  that  he  may 
secure  his  lien  without  delay.  This  does  not 
shorten  the  time,  nor  embarrass  his  opponent 
in  the  exercise  of  the  important  right  of  ap- 
peal. Champion  ▼.  Plymouth  CangregaHanal 
Society,  42  Barb.  441. 

e.  Costs  may  be  entered  after  Judg- 
ment roll  made  up.— The  clerk  shall 
immediately  make  up  the  judgment  roll,  on 


raoeiThig  a  verdict,  or  the  ftling  of  a  deoisioii 
or  report ;  he  shall  enter  the  proper  judgment, 
and  leave  in  it  blanks  for  the  insertion  of  the 
costs.  This  is  not  an  alteration  of  the  record 
within  §  9,  tit.  5,  ch.  7,  part  3  of  the  Revised 
Sututes.  Chtes  v.  SmUh,  29  How.  326;  S.  C* 
Aff'd  31  id.  146,  638  (n.) 

/  New  trial  on  appeal.— Where  an 

appeal  has  been  taken  and  a  new  trial  allowed, 
it  IS  not  proper -for  the  clerk  to  tax  the  costs 
of  the  appeal,  unless  the  order  of  the  court 
contains  a  direction  authorizing  it.  PenneU  v. 
Wilson,  2  Abb.  N.  S.  466 ;  S.  0.  2  Rob.  505; 
5  id.  674. 


2.  When  Ifecessary. 


Appearance  by  party.— If  a  party 

gives  notice  of  appearance,  he  is  entitled  to 
notice  of  adjustment.  Elson  v.  New   York 


Equitable  Insurance  Ch,  2  Code  B.  30;  3.  0. 
2  Sandf.  654. 


3.  When  not  Jfecessan/. 


a.  Defendant  appearing  but  not 

answering.  —  Where  the  defendant  has 
appeared,  but  not 'answered  (in  an  action  for 
the  recovery  of  money  only,  and  the  complaint 
duly  verified),  he  is  not  entitled  to  notice  of 
assessment.  Dix  v.  Palmer,  5  How.  233 ;  S. 
C.  3  Code  R.  214;  Richards  v.  Swetzer,  3 
How.  41S;  S.  G.  1  Code  R.  117,  sub  nom. 
Bickards  v.  Swetzer;  WOooxy.  Curtis,  id.  127. 

h.  Failure  to  adjust  on  day  ap- 

I>Ointed. — Where  due  notice  was  given  for 


a  day  fixed,  and  the  opposite  party  did  not 
attend,  nor  were  the  costs  adjusted,  held,  that 
no  new  notice  of  adjustment  need  be  given. 
Cooper  V.  Astor,  1  Johns.  Gas.  32 ;  Graham's 
Pr.  2d  ed.  338. 

c.  Burden  of  proof.— Where  a  party 
swears    positively  tntt  no  notice  has  been 
received,  the  party  professing  to  have  given  it 
must  show  the  time  and  manner  of  service 
Van  Wyck  v.  Beid,  10  How.  366. 


a.  Notice  to  attorney. — This  is  notice 
to  the  client.  Griffith  v.  Griffith,  9  Paige,  315. 

6.  Intenrening    Sunday.  —  For  any 

period  less  than  a  week,  an  intervening  Sun- 
dayshould  be  excluded.  Whipple  v.  WUUams, 
4  How.  28.  See,  also,  MaxwOl  v.  Phillips, 
6  Yes.  146 ;  Bose  v.  McGregor,  1  D.  &  L.  583 ; 
S.  G.  12  M.  &  W.  517.  See,  also,  Anonytnous, 
2  Hill,  375,  and  a  very  full  note  on  page  376 ; 
id.  contra,  Taylor  v.  Corbiere,  8  How.  385. 
See,  also,  note  to  §  407,  post. 

c.  Notice  given  before  right  estab- 
lished.—  It  cannot  be  objected  to  the  notice 
that  it  was  given  before  the  right  to  recover 


4.   What  Sufficient. 

costs  was  established,  provided  the  right  to 
such  costs  as  were  noticed  exist  at  the  date 
for  which  notice  was  given.  Anonymous,  4 
Sandf.  693.  See,  also,  Oothout  v.  Booth,  12 
Johns.  151. 


d.  Time  purposely  too  short.— Where 

the  opposing  attorney  resided  at  a  distance, 
and  the  time  was  purposely  made  so  short 
that  he  could  not  attend  the  taxation,  hM^ 
that  his  failure  to  appear  did  not  conclude  him. 
The  taxation  should  be  reviewed,  and  all 

Cjer  objections  would  be  deemed  to  have 
I  taken  by  the  absent  attorney.  Goodyear 
V.  Baird,  11  How.  377. 


III.  Review — ^Appeal. 


a.  Duty  of  party  dissatisfied.  —  Tt 

is  the  duty  of  the  party  who*is  dissatisfied 
with  the  taxation,  as  to  particular  items  in 
the  bill  of  costs,  to  bring  the  questions  as  to 
such  items  directly  before  the  court  by  a  mo- 
tion on  his  part,  although  the  adverse  party 
applies  for  a  re-taxation  as  to  other  items. 
Bogers  v.  Bogers,  2  Paige,  460. 

b.  Costs  of  motion  to  re-adjust,— 

A  motion  was  made  to  re- adjust  costs  and  to 
amend  the  answer;  the  motion  for  adjust- 
ment was  refused,  and  leave  to  amend  the 
answer  granted.    Held,  that  the  party  moy- 
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ing  must  pay  the  costs  of  the  motion  (010) 
Shanks  y.  Bae,  19  How.  540. 

c.  Review   of    adjustment.  —  The 

acts  of  a  clerk  in  adjustmg  and  settling  the 
amount  of  costs,  under  §  311  of  the  Code 
(it  not  being  a  regular  and  orderly  taxation  as 
under  the  former  law),  are  not  necessarily 
final  and  conclusive,  because  no  review  is  ex- 
pressly |z:iven  in  the  act.  The  court  has,  as 
one  of  its  incidental  powers,  the  right  to  con- 
trol the  legal  acts,  and  compel  a  performance 
of  legal  duty  of  all  its  inferior  officers.  And 
the  exercise  of  this  power  is  peculiarly  neces 
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sary  in  the  formal  and  proper  entry  of  a  jiM^ 
ment.   Whipple  ▼.  WUUama,  4  How.  28. 

<f.  Proper  mode   of  review.— The 

proper  method  of  obtaining  a  review  of  the 
adjustment  of  costs  is  by  motion  at  special 
term.  3  Code  R.  24. 

e.  Illegal  costs  allowed.— Where  such 
is  the  case,  and  the  special  term  refuse  to  cor- 
rect the  adjustment,  an  appeal  may  be  brought 
to  the  general  term.  Sluyter  t.  Smithy  2  Bosw. 
673. 

/.  Before  the  oosts  are  paid.— It  is 

too  late  to  move  for  a  re-adjustment  of  the 
oosts  after  they  have  been  paid.  Schermerhorn 
▼.  Van  Voasty5  How.  458;  S.  G.  1  Code  R. 
N.  S.  400;  Dresser  v.  Wickes,  2  Abb.  460; 
CoUomb  V.  Caldwell,  1  Code  R.  N.  S.  41 ;  S. 
C.  5  How.  336. 

g.  Objection  must  be  made  beforis 

tA-ying  offioer. — ^Unless  the  items  in  a  bill 
of  costs  are  objected  to  before  the  taxing  offi- 
cer, they  cannot  be  considered  on  the  re-adjast- 
ment.  Cuyler  y.  Goats,  10  How.  141. 

A.  Be-tazation^  practice.— Where  a 

re-taxation  is  desired,  the  party  must  move 
without  delay.  The  motion  must  be  founded 
on  the  papers  used  before  the  taxing  ofticer 
below.  People  ex  rd.  Lumley  v.  Lems,  28 
How.  159;  S.  C.  AfTd,  id.  470;  33  How. 
619  (n.),  sub  nom.  People  ▼.  Lewis,  See, 
also,  Webb  y.  Crosby,  11  Paige,  193. 


«.  What  the  affldarit  mnst  show. 

Where  the  decision  of  the  dork  in  taxing  a 
bill  of  costs  is  appealed  from,  the  affldayit  in 
support  of  the  motion  must  show  that  the 
items  objected  to  wove  allowed  under  objeo 
Uon.  People  y.  Oakes,  1  How.  195. 

j'  The  decision  of  the  derk  should 
be  appealed  ft'om.— Where  the  clerk  of 
the  county  court  has  erroneously  adjusted  the 
costs,  the  proper  remedy  is  by  a  motion  to 
that  court  in  the  nature  of  an  amieal  from  the 
decision  of  the  clerk ;  the  iuagment  of  the 
court  should  not  be  appMled  from.  BeaUie  r. 
Qua,  15  Barb.  132. 

k.  What  affidavits  can  be  used  on 

api>eaL — The  proper  affidavits  should  be 
presented  to  the  taxing  officer,  because,  on 
appeal  from  the  taxation,  no  other  affidavits 
than  those  used  before  him  can  be  read  on 
the  appeal.  Logan  y.  Thomas,  11  How.  160. 
As  to  what  are  proper  affidavits,  see  page  — , 
note  — ,  ante. 

I  Adjustment  at  chambers.— The 

clerk  is  the  only  officer  authorised  to  tax 
costs,  and  his  authority  is  limited  to  the  costs 
upon  the  entry  of  iudgment.  If  a  judffe  at 
chambers  tax  or  adjust  costs,  it  is  a  nullity. 
Van  Schaick  v.  Winne,  8  How.  5;  NMis  y. 
De  Forrest,  6  id.  413.  A  judge  has  no  power 
to  adjust  costs  in  the  first  instance,  except 
for  interlocutory  purposes.  Hanna  y.  Dexter* 
15  Abb.  135. 


IV.  PowEB  or  THE  Clerk. 


a.  Final  Judgment.  —  The   clerk  is 

authorized  to  adjust  oosts  only  on  the  entiy 
of  final  judgment  in  the  actions.  This  is 
the  rule  under  the  Code.  Morrison  y.  Ide^  4 
How.  304;  S.  C  3  Code  R.  27  .  Nellis  v.  De 
Forrest,  6  How.  413 ;  MitcheU  v.  Westervelt, 
id.  265.  Such  authority  may,  however,  be 
siven  to  him  in  certain  cases.  Eckerson  v. 
Spoor,  4  id.  361 ;  S.  0.  3  Code  R.  70. 

6.  Former  fees  nnpaid.— The  clerk 

cannot  refuse  to  perform  his  duty,  on  the 
ground  that  a  former  fee,  now  due,  remains 
unpaid.  Purdy  y.  Peters,  15  Abb,  160;  S.  G. 
23  How.  328. 

e.  Mandamus,  special  proceeding, 


etc. — ^A  county  clerk  has  power  to  tax  oosts 
in  special  proceedings  under  the  Revised 
Statutes;  he  may  do  so  on  mandamus,  al- 
though such  costs  are  not  provided  fbr  by 
the  Code.  People  ex  rd,  Sanders  y.  CMome, 
20  How.  378.  In  the  matter  of  opening  a 
street  in  New  York  city,  he  cannot  do  so. 
Matter  of  Fourth  Avenue,  11  Abb.  189. 

d.  Clerk  has  discretionary  power. 

All  charges  which,  in  his  judgment,  have 
been  unnecessarily  incurred  should  be  stricken 
out,  even  if  they  are  not  opposed.  Bdding  v. 
Conklin,  4  How.  196;  S.  G.  2  Code  R.  112; 
Stimson  v.  Huggins,  16  Barb.  658 ;  S.  0.  9 
How.  86. 


V.  In  General. 


a.  Construction  of  the  words  ^^  pre- 
vailing party •" — ^y  these  words  must  be 

understood  that  party  whose  right  to  costs 
has  prevailed.  Johnson  v.  Sagar,  10  How. 
552 ;  Peet  v.  Worth,  1  Bosw.  653. 

b.  Appeal  does  not  stay  taxation.— 

Bringing  an  appeal,  and  giving  security,  will 
not  prevent  the  taxation  of  costs.  Curtis  v. 
JjeamU,  1  Abb.  118;  S.  C.  19  Barb.  530. 

c.  Supplementary  proceedings  are 
proceedings  in  the  action,  and  not 

special  proceedings. —  Therefore,  where 
ao  attachment  is  issued  for  the  yiolation  of  an 


order  in  such  proceedings^  it  is  a  proceeding 
in  the  action^  and  costs  therein  should  be 
taxed  as  costs  in  the  action,  and  not  as  oosts 
of  an  action,  which  are  allowed  in  special  pro- 
ceedings. SeeUy  y.  Black,  35  How.  369. 

d.  What  gives  the  right  to  costs.— 

It  is  clearly  the  verdict  or  report  of  a  referee, 
that  gives  the  right  to  costs ;  the  law  as  it 
existed  at  that  time  must  govern.  Moore  v. 
Westervelt,  14  How.  279;  S.  C.  0  Duer,  684; 
Crary  v.  Norwood,  5  Abb.  219;  Fisher  v. 
Hunter,  15  How.  156 ;  Huher  v.  Lockwood^ 
id.  74 ;  MeCann  v.  Bradley,  id.  79 ;  Tarry  y. 
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Hadley,  14  How.  357 ;  Huni  t.  MiddM>rook, 
id.  300;  Jones  ▼.  Underwood,  18  id.  352; 
Jackett  T.  Jndd,  id.  385.    Contra,  Steward  v. 


LanwreauXy  5  Abb.  14;  Scudder  ▼.  (Tori,  28 
How.  155 ;  S.  0. 18  Abb.  207 ;  3  Rob.  629. 


§  313.  [267.]  Clerk's  fees. 

The  clerk' shall  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar  ;  on  entering  a 
judgment  by  filing  transcript,  six  cents. 

On  entering  judgment,  fifty  cents ;  except  in  courts  where  the  clerks 
are  salaried  officers,  and  in  such  courts  one  dollar. 

He  shall  receive  no  other  fee  for  any  services  whatever  in  a  civil  action, 
except  for  copies  of  papers,  at  the  rate  of  five  cents  for  every  hundred 
words. 


a.  Dismissal  of  complaint,  no  trial. 

Where  a  complaint  is  dismissed  on  the  ground 
of  a  failure  of  prosecution,  no  trial  fee  can  be 
charged  by  the  clerk.  Hearing  a  motion  is 
not  a  trial.  TiUspaugh  t.  Dick,  8  How.  33. 

b.  In  what  case  fee  payable.— The 

cause  must  be  called  on  to  be  heard  before 
the  clerk's  fee  of  one  dollar  is  due  from  the 
party  bringing  on  the  cause  for  trial.  Malcomb 
T.  Jennings,  1  Code  R.  41 ;  Matter  of  Clerk  of 
Albany  County,  5  How.  11;  S.  C.  3  Code  R. 
102. 

e.  Copies  of  Pai>ers. — The  clerk  is  not 
entitled  to  charge,  in  any  case  whatever,  for 
entering  in  the  rough  minutes,  or  in  the  books, 
any  rule  or  order.  Where  either  party  desires 
a  copy  of  an  order,  or  of  any  other  paper,  the 
clerk  may  charge  for  the  same  at  the  rate  of 
9ve  .cents  for  eyery  hundred  words.  There 
f»n  be  no  additional  charge  for  certificate,  or 
for  the  signature  to  the  certificate.  This  pro- 
vision extends  to  every  entry  made,  and  to 
every  paper  filed.  MaUer  of  Clerk  of  Albany 
County,  5  How.  12;  S.  G.  3  Code  R.  102. 

d,  When  fee  for  entering  judgment 

due. —  Fifty  cents  is  allowed  to  tne  clerk  for 
entering  a  judgment;  §  280  shows  that  this 
means  entering  the  judgment  in  the  judg- 
ment book.  Bentley  v.  Jones,  4  How.  385 ; 
S.  C.  3  Code  R.  37.  The  sum  of  charges  for 
costs  is  to  be  ascertained  and  included  in  this 
entry,  which  immediately  precedes,  or  is 
simultaneous  with  the' filing  of  the  judgment 
roll.  The  fee  of  fifty  cents  is  not  therefore 
chargeable  till  the  perfecting  of  the  judgment. 
Matter  of  Clerk  of  Albany  County,  5  How. 
11 ;  S.  C.  3  Code  R.  102. 

e.  Reference.— If  the  cause  is  tried  by 


a  referee,  the  clerk  cannot  charge  a  trial  fee 
of  81.  Benton  Y.  Sheldan,  1  CodeR.  134. 

/.  Who  pays  fee  for  entering  judg- 
ment.— The  party  who  has  judgment  en- 
tered in  his  favor,  must  pay  the  fee.  Thie 
is  the  rule,  although  he  may  not  recover  costs. 
BumeU  v.  Westfall,  15  How.  430. 

g.  Clerk  cannot  reflise  on  being 

paid. — ^The  clerk  of  a  court,  before  perform- 
mg  any  service,  is  entitled  to  insist  on  pay- 
ment of  the  fees  for  such  service.  If,  how- 
ever, he  perfonns  the  service  without  insisting 
on  payment  of  the  fees  therefor,  he  gives 
credit  to  the  party  who  is  bound  to  pay  them, 
and  must  look  to  him  personally.  The  clerk 
is  bound  to  perform  such  service  required  of 
him  on  being  paid  his  fee  therefor.  He  cannot 
insist  that  before  performing  some  service  re- 
quired of  him,  he  shall  first  be  paid  his  fees 
for  some  previous  service  for  which  he  has 
given  credit.  Purdy  v.  Peters,  23  How.  328 ; 
S.  C.  15  Abb.  160. 

h.  Old  fee  bill  repealed.~The  fee  biU 

as  provided  for  in  the  Revised  Statutes,  is  re- 
pealed in  all  its  provisions  relating  to  the 
clerk's  fee.  People  ex  reZ.  WtHiams  v.  Super- 
visors of  Monroe  County,  15  How.  225. 

t.  Printing  the  calendar.— The  fee 

for  putting  the  cause  on  the  calendar  was 
never  a  county  charge  ;  it  was  a  service  rend- 
ered in  a  civil  action,  and  was  always  claimed 
and  paid  for  as  such.  The  Code  imposes  no 
new  duty  upon  the  clerk  in  this  particular. 
By  the  rules  of  this  court,  Rule  48,  the 
clerk  is  required  to  print  the  calendar  for  the 
general  term.  This  is  an  expense  which  is 
clearly  a  county  charge.  People  v.  Supervisors 
of  Monroe  County,  15  How.  225. 


§  313.  [268.]  Referees' fees. 

The  fees  of  referees  shall  be  three  dollars  to  each  for  every  day  spent 
in  the  business  of  the  reference  ;  but  the  parties  may  agree  in  writing  upon 
any  other  rate  of  compensation. 

§  314:.  [269.]  Costs  on  postponement  of  lined. 

When  an  application  shall  be  made,  to  a  court  or  referees,  to  postpone 
a  tri^lv  the  payment  to  the  adverse  party  of  a  sum  not  exceeding  ten  doUai'S, 
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besides  the  fees  of  witnesses,  may  be  imposed,  «s  the  o#nditioa  of  graotiog 
the  postponement. 


a.  Catuse  postponed  at  the  circtdt. 

The  costs  on  postponing  a  cause  at  the  circuit, 
cannot  exceed  810,  besides  the  fees  of  wit- 
nesses. Noxon  y.  BentUy,  6  How.  418.  The 
ease  of  Mitchdl  y.  Westervdiy  id.  265,  does 
not  apply  to  this  section. 

6.  Rule  In  such  a  case.— Where  the 

cause  is  postponed  on  payment  of  costs,  they 
must  be  paid  immediately,  and  without  de- 
mand. Jackson  ex  dem.  Pinkney  y.  Pellj  19 
Johns.  270.  Where  the  costs  due  under  a 
conditional  order  granting  a  postponenienty 
are  not  paid,  and  in  consequence  of  the  order, 
the  cause  goes  oyer  the  circuit,  the  court  will 
make  the  proper  order  for  enforcing  payment. 
If  the  cause  is  postponed  on  payment  of  costs, 
either  for  the  day  or  for  the  entire  circuit,  and 
the  party  neglect  to  pay,  his  opponent  may 
proceed  with  the  trial.  Botgley  y.  Ostrom,  5 
Hill,  516.  See,  also,  Bulfceley  y.  Keteltas,  2 
Sandf.  735. 

An  attachment  will  be  granted  by  the 
court  for  the  non-payment  of  costs  for  putting 
off*  a  trial  at  the  circuit.  Fulton  y.  Brunk, 
18  Wend.  509.  Where  a  hearing  before  a  ref- 
eree is  postponed  on  the  application  of  the 
Slaintiff,  he  must  pay  the  costs  the  same  as  a 
efendant  would  be  bound  to  do,  were  the 


postponement  on  his  application.  Van  Sens^ 
selaer  y.  Fay,  18  Wtnd.  509. 

c.  Judgment  when  cq^tts  not  paid. 

In  this  case  the  trial  was  postponed  fyr  the 
term,  on  condition  that  defendant  paj  costs 
(this  was  done  on  his  application^  within 
twenty  days,  or  on  fkilure,  that  plaintiff  haye 
judgment:  hM,  that  unless  the  oosto  were 
paid  within  the  time,  plaintiff  might  oiter  up 
judgment.  Booth  r.  Whithy,  5  Hill,  446. 

d.  Attachment. — ^Where  the  defendant 
has  the  trial  put  over  on  payment  of  aostsb 

the  plaintiff,  at  his  option,  may  wait  the 
eyent  of  the  action,  or  he  may  demand  the 
costs  at  once,  and  if  they  are  not  paid,  go  on 
with  the  action ;  or  he  may  senre  due  notaee 
and  haye  the  costs  regularly  taxed,  and  serye 
the  taxed  hill  and  demand  on  defendant's  at- 
torney, and  may  then  haye  an  attachment. 
The  notice  and  bill  cannot  be  served  on  de- 
fendant's counsel.  Jackson  ex  dem.  Pinkney 
Y,  Laraway,  2  Johns.  Cas.  114;  S.  C.  Col. 
&  C.  Gas.  123.  See,  also,  Jackson  y.  PeU,  19 
Johns.  270  Since  the  Code,  the  rule  is  dif- 
ferent; the  court  denied  a  motion  for  an  at- 
tachment  to  enforce  the  payment  of  costs  in 
such  a  case.  Vreeland  y.  Hughes,  2  Code  R.  42. 


§  815.  [270.]  (Am'd  1849, 1857.)  Costs  an  a  motion. 

Costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the  comt  or 
judge,  not  exceeding  teu  dollars,  and  may  be  absolute,  or  directed  to  ali^ide 
the  event  of  the  action. 

I.  Amount  of  Costs  should  be  Determined  bt  Order. 

a.  Interlocutory  prooeedings.— The 

amount  of  costs  upon  such  proceedings  should 
he  fixed  in  the  order  that  awards  them.  In 
cases  where  a  party  is  required  to  pay  costs 
as  a  condition  of  granting  him  a  favor,  the 
order  should  specify  the  amount,  or  designate 
some  officer  to  settle  the  amount.  It  is  usual, 
in  such  cases,  to  provide  in  the  order  that  the 
costs  shall  he  fixed  by  the  clerk,  or  by  one  of 
the  justices  of  the  court,  or  by  a  county  judge. 
Van  Schaick  v.  Winne,  8  How.  5.  See,  also, 
EUsworth  V.  Gooding ^  id.  1;  Chadmck  y. 
Brother,  4  How.  283;  S.  C.  3  Code  R.  21; 
Morrison  v.  Ide,  4  How.  304 ;  S.  C.  3  Code  R. 
27;  Bowne  v.  Anthony ,  13  How.  301;  over- 
ruling Thomas  v.  Clark,  5  id.  375 ;  S.  C.  1 
Code  R.  N.  S.  71. 

b.  Laws  relating  to  interlooutory 

OOStS.  —  "AH  orders  awarding  costs  upon 
granting  or  denying  special  motions,  shall 
specify  the  amount  of  such  costs ;  and  where 
the  order  for  the  payment  of  such  costs  or 
any  sum  of  money  upon  a  special  motion,  is 
not  conditional,  a  precept  to  enforce  payment 
of  such  costs  or  sum  of  money  may  be  issued 
without  any  demand  or  application  to  the 
«ourt«"  Li^Wts  of  New  York,  1840,  ch.  386,  §  15. 


''No  person  shall  be  imprisoned  for  the 
non-payment  of  interlocutory  costs,  or  for 
contempt  of  court  for  not  paying  costs,  ex- 
cept attorneys,  solicitors  and  counselors,  and 
officers  of  the  court,  when  ordered  to  pay 
costs  for  misconduct  as  such,  and  witnesses, 
when  ordered  to  pay  costs  on  an  attachment 
for  non-attendance.  Process  in  the  nature  of 
a  fieri  facias  against  personal  property  may 
be  issued  for  the  collection  of  such  costs, 
founded  on  such  order  of  court."  Laws  of 
New  York,  1847,  ch.  390,  §§  2,  3.  The  pro- 
visions of  these  laws  are  not  repealed  by  the 
Code,  hueas  v.  Johnson,  1  Code  R.  N.  S. 
301 ;  S.  C.  6  How.  121 ;  PoUlon  v.  Houghton, 
2  Code  R.  14;  S.  C.  2  Sandf.  649. 

c.  Definition,  example  where  not 

held  so. — The  term  interlocutory  means  in 
law,  that  which  decides,  not  the  cause,  but 
some  matter  relating  to  it,  and  which  must  he 
determined  before  the  final  determination  of 
the  whole  issue.  Mora  ▼.  SunMutuai  Insut^ 
ance  Co.  13  Abb.  304 ;  S.  C.  22  How.  60,  sub 
nom.  Moza  v.  Sun  Mutual  Insuranee  Co. 
See,  also,  Purchase -v.  Bellows,  16  Abb.  105; 
9  Bosw.  642.  Costs  ordered  on  the  argument 
and  determination  of  a  demurrer,  are  not  ii^ 
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terlocntory  costs,  nor  are  they  costs  of  a 
special  motion,  under  Laws  of  New  York, 
1840,  cb.  386,  §  15,  page  333;  or  id.  1847, 
ch.  390,  page  491.  In  such  a  case,  the  costs 
cannot  be  collected  by  a  precept.  Moza  v. 
Sun  Mutual  Insurance  Co.  22  How.  60 ;  S. 
C.  13  Abb.  304,  sub  nom.  Mora  y.  Sun 
Mutual  Insurance  Go,  See,  also.  Palmer  r. 
Smedley,  id.  185. 

d.  Nothing  said  in  order  respecting 

OOStS,  mle. — In  order  that  a  party  may  be 
entitled  to  costs  under  this  section  of  the 
Code,  the  amount  mast  be  fixed  by  the  court, 
and  they  must  be  distinctly  given  by  the  order 
upon  the  motion.  The  clerk  can  make  no 
allowance  for  costs  of  a  motion  if  the  order 
does  not  do  so.  Chadwick  y.  Brother ^  4  How. 
283 ;  S.  0.  3  Code  R.  21 ;  Mwrrison  v.  Ide,  4 
How.  304 ;  S.  C.  3  Code  R.  27;  Van  Wyeh 
T.  AUiaer,  4  How.  164 ;  Nelhs  y.  De  Forrest, 
6  id.  413;  MUcheU  v.  WesterwU,  id.  265; 
Aff'd,  id.  311  (n.)  See,  also,  WesUtf  v.  Ben- 
neity  6  Abb.  12. 

e.  Construction  of  the  section^  col- 

lateral  motions.— This  section  was  de- 
signed to  proyid«  for  collateral  motions;  «.'^., 
to  vacate  or  set  aside  some  proceeding,  or  for 
relief  of  some  kind.  Buzurd  y.  Gross,  4  How. 


23 ;  Thomas  r.  Clark,  5  id.  375 ;  S.  C.  1  Code 
R.  N.  S.  71. 

/.  Change  of  venue.—  Where  a  motion 
of  this  nature  is  made,  the  costs  ai-e  discre- 
tionary with  the  court;  they  cannot,  however, 
exceed  ten  dollars.  The  amount  must  be 
inserted  in  the  order,  or  it  cannot  be  collected . 
Under  the  Code,  the  costs  of  such  a  motion 
can  in  no  case  go  into  the  judgment.  Johnson 
V.  Jaiitt,  7  How.  485. 

g-  Appeal  from  order  granted  at 

Chaiflhers  is  a  motion.— Where  the  order 
deciding  the  matter  on  appeal  fails  to  mention 
costs,  none  can  be  obtained.  Savage  v.  Dar- 
row,  4  How.  74;  S.  C.  2  Code  R.  57 ;  Penndl 
V.  WiUon,  5  Rob.  674;  S.  C.  2  Abb.  N.  S. 
466.  An  appeal  from  an  order  allowing  the 
plaintiff  to  discontinue  without  costs,  is  to  be 
regarded  as  a  motion  for  the  purpose  of  deter- 
mming  costs.  lb. 

h.  Motion  to  dissolve  an  iz^unc- 

tion. — Where  this  motion  is  granted,  but  the 
order  specifies  that  ''no  costs  be  allowed," 
none  can  be  taxed  in  the  general  costs,  even 
if  the  party  in  whose  favor  the  motion  was 
decideo,  ultimately  succeeds  in  the  action. 
Van  Wyek  v.  AUiger,  4  How.  164. 


IL  Costs  are  Allowed,  in  what  Cases. 


a.  Asking  for  too  much  in  motion. 

Where  the  n(9tice  of  motion  asks  for  more 
than  the  decision  on  the  motion  gives  him,  he 
cannot  have  costs.  This  is  the  rule,  although 
hid  motion  be  partially  granted.  Bates  v. 
Loomis,  5  Wend.  78;  Whipple  v.  Williams, 
4  How.  28 ;  McKensrie  v.  Hackstaff,  2  E.  D. 
Smith,  75;  Steam  Navigation  Co,  v.  Weed, 
8  How.  49 ;  C&rbin  v.  George,  2  Abb.  465 ; 
Penfidd  v.  WHU,  8  How.  87. 

h.  Unsuccessful  party  asking 

costs. — A  party,  in  his  motion  asked  for 
costs;-  on  the  hearing  he  was  unsuccessful. 
PLeld,  that  he  should  be  charged  with  costs. 
Semble,  the  reason  for  the  rule  was,  that  the 
papers  on  which  the  motion  was  founded  did 
not  present  a  case  which,  under  any  circum- 
stances, would  have  entitled  him  to  costs. 
Weeks  v.  Southwick,  12  How.  170. 

c.  Favor  granted  UX  moving  part7. 

The  favor  asked  for  by  the  moving  party  m 
his  motion  was  granted.  Held,  that  he  could 
not  have  costs.  Jones  v.  United  States  Slate 
Co.  16  How.  129. 

d.  Unreasonable  attachment.— 

Where  a  party  unreasonably  and  unnecessarily 
moves  tor  the  attachment  of  a  witness,  he 
should  be  charged  with  the  costs  of  the  mo- 
tion. Chalmers  t,  Melville,  1  E.  D.  Smith,  502. 

e.  Construction  of  the  Code.  —  In 

DoUner  y.  Gibson,  3  Code  R.  153,  it  was  held, 
that  where  a  motion  was  made  which  involved 
the  construction  of  the  Code,  the  court  would 
in  future  he  inclined  to  grant  costs  of  the 
motion  to  the  successful  party ;  S.  G.  Rev'd, 
6  Abb.  Dig.  XX. 


/.  Defendant  airested,  no  bad  faith 

on  his  part. —  In  such  a  case,  if  he  moves 
to  be  discharged  from  arrest^  he  should  not 
be  charged  with  costs,  even  if  his  motion  is 
denied.  Schadle  v.  Chase,  16  How.  413. 

g-  No  appeal  firom  discretion  of  the 

court. —  Ttie  costs  of  a  motion  under  this 
section  of  the  Code  f  315)  are  in  the  discretion 
of  the  court,  and  if  they  have  been  allowed  by 
the  court  who  enteilained  the  motion,  where 
it  was  in  part  granted,  and  in  part  denied,  the 
general  term,  on  affirming  the  order  on  appdil, 
should  not  interfere  with  the  allowance.  Den- 
nison  v.  Dennison,  9  How.  246. 

h.  Application  under  §  247  is  a 

motion. —  An  application  under  this  section 
(247)  is  a  motion,  and  the  plaintiff  is  entitled 
to  costs.  The  rule  is  the  same,  whether  the 
motion  is  made  in  court  or  at  chambers.  Chuld 
V.  Carpenter,  7  How.  97. 

t.  Notice  of  motion  should  ask 

costs.  —  Unless  this  is  done,  none  will  be 
granted.  Saratoga  and  Washington  Railroad 
Co.  y.  MeCoy,  9  How.  339. 
J.  "Notice  for  other  relief.— In  Falconer 

v.  UcoppeU,  2  Code  R.  71,  such  a  notice  was 
held  to  include  an  application  for  costs.  In 
Northrop  v.  Van  Dusen,  5  How.  134;  S.  0. 
3  Code  R.  140,  it  was  held,  that  under  a 
general  clause  in  a  notice  of  motion  for  *'  other 
and  further  relief,"  a  party  could  have  the 
costs  of  a  motion,  on  default  being  made.  See, 
also.  Pottery,  Biehards,  10  Wend.  608 ;  Banta 
v.  Marcellus,  2  Barb.  373. 

k.  Construction  of  the  section,  un- 
opposed   motions.  — It  is   only  those 
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motions  that  are  litigated,  and  which  reqaire 
the  service  and  pre];>aration  of  papers,  that  are 
intended  to  be  provided  for  by  this  section. 
In  cases  where  there  is  no  appearance,  and 
where  a  reference,  a  judgment,  or  the  con- 
tinnation  of  the  report  of  a  sale  is  asked  for, 
there  is  no  trouble  of  preparation,  and  the 
party  making  the  motion  should  not  have 
costs.  Bowne  v.  Anthony,  13  How.  301. 

L  Two  motions,  same  relief— When 

two  motions  are  made  by  the  same  party, 
where  he  might  have  obtained  the  requisite 
relief  by  one,  held,  that  he  must  pay  costs  of 
opposing  as  to  one  of  them.  Mitchell  v.  Wester^ 
fidt,  6  How.  265.  See,  also,  Homfager  v. 
H(ymfager,  id.  13 ;  S.  0.  1  Code  R.  N.  S.  181. 

m.  Motion  to  chani;e  the  venue.— 

In  suph  a  case,  where  the  notice  of  motion 
asks  for  costs,  they  will  be  ordered  to  abide 
the  event.  Northrup  v.  Van  Duteny  3  Code 
R.  140 ;  S.  0.  5  How.  134. 

M.  Setting  aside  referee's  report,  as 


evidenoe. — Where  a  pew  tiiat  is 
ordered  in  such  ft  case,  the  peculiar  circum- 
stances of  each  case  must  govern  in  regard. to 
the  costs  of  the  motion.  Wentworth  v.  Candee^ 
17  How.  405 ;  SmUh  v.  Schanck,  18  Barb.  344 ; 
Scranion  v.  Baxter,  4  Sandf.  5. 

0.  Irreglllarities. — Ail  parties  who  com 
mit  irregularities,  will  be  chai*ged  with  costs 
in  the  discretion  of  the  court.  Beach  t.  South' 
worth,  6  Barb.  173 ;  S.  C.  1  Code  R.  99,  sub 
nom.  Beech  v.  SoHthworth.  See,  also,  KeUog 
V.  KlQck,  2  id.  28.  - 

17.  Costs  in  special  proceeding.— 

Under  §  3  of  the  Code,  no  provision  is  made 
for  costs  in  such  a  case  ;  hence  only  motion 
costs  can  be  given.  MaUer  of  Pierce^  12  How. 
532. 

q.  New  trial. — Where  a  motion  is  made, 
the  court  may,  in  its  discretion,  grant  the 
costs  of  a  motion,  not  to  exceed  tea  dollars. 
FdiawM  V.  Sheridan,  6  How.  409;  JiMckeU  v. 
Judd,  18  How.  385. 


III.  In  Gehbral. 


a.  Construction  of  the  act  of  1847, 

ch.  390. — ^This  act  does  not  apply  to  those 
cases  of  contempt  where  a  party  may  be  fined 
Sot  any  misconduct  productive  of  an  actual 
loss  or  injury  to  the  other  party.  Livingston 
V.  Fitzgerald,  2  Barb.  396. 

h.  No  demand  necessary  before  a 

fi.  la.  can  issue. —  Where  the  costs  of  a 
motion  are  not  paid  within  twenty  days,  it  is 
not  necessary  to  make  a  demand  before  an 


execution  in  the  nature  of  a  JS.  /i  can  be 
issued.  MitchOl  v.  WesterveU,  6  How.  265; 
Aff'd,  id.  311  (n.) ;  WeiUel  v.  S(AutU,  3  Abb. 
468;  S.  G.  13  How.  191,  sub  nom.  WeUel  v. 
Shultz ;  Busard  v.  Gtom,  4  How.  23 ;  Ecker- 
son  V.  Spoor,  id.  361 ;  S.  G.  3  Gode  K.  70, 
are  overruled  in  this  particular.  This  process 
cannot  issue,  however,  to  collect  costs  allowed 
by  an  order  made  in  supplementary  proceed- 
ings. HuUaver  v.  Wiles,  11  How.  446. 


^  316.  Costs  against  infarU  plaintiff , 

When  costs  are  adjudged  against  an  infant  plaintiff,  the  guardian  by 
whom  be  appeared  in  the  action  shall  be  responsible  therefor,  and  payment 
thereof  may  he  enforced  by  attachment 


a.  Ghuardian  of  in&nt  plaintifT  re- 
sponsible.—  The  Gode,  §  316,  makes  the 
guardian  of  an  infant  plaintifif  responsible  for 
costs  of  the  action,  when  they  are  adjudged 
against  such  infant,  and  provides  that  ''pay- 
ment thereof  may  be  enforced  by  attachment." 
This  means  a  process  in  the  nature  of  a  ca. 
sa.    And  it  is  not  strictly  necessary  for  the 


defendant  to  first  issue  'his  execution  against 
the  infant,  in  order  to  fasten  the  liability  upon 
the  guardian  and  entitle  the  defendant  to  his 
attachment,  though  this  is  perhaps  the  better 
practice.  Nor  is  it  necessary  for  an  order  of 
the  court  to  first  bring  the  guardian  into  con 
tempt,  before  the  attachment  can  issue.  Grantr 
man  T.  ThraU,  31  How.  464. 


§  QV7.  (Am'd  1851, 1852.)  Co^  in  an  action  by  or  against  an  executor  ot 
administralor,  trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute  to  sue. 

In  an  action  prosecuted  or  defended  by  an  execator,  administrator,  trus- 
tee of  an  express  trust,  or  a  person  expressly  authorized  by  statute,  costs 
shall  be  recovered  as  in  an  action  by  and  against  a  person  prosecuting  or 
defending  in  his  own  right,  but  such  costs  shall  be  chargeable  only  ^pon, 
or  collected  of,  the  estate,  fund  or  party  represented,  unless  the  court  shall 
direct  the  same  to  be  paid  by  the  plaintiff  or  defendant,  pcrsrtially,  for 
mismanagement  or  bad  faith  in  such  action  or  defense.     But  this  section 
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shall  not  be  construeli  to  allow  costs  against  executors  or  administrators, 
where  they  are  now  exempted  therefrom,  by  section  41  of  title  3,  chapter 
6,  of  the  second  part  of  the  Revised  Statutes ;  and  whenever  any  claim 
against  a  deceased  person  shall  be  referred  pursuant  to  the  pr4)vi8ious  of 
the  Revised  Statutes,  the  prevailing  party  shall  be  entitled  to  recover  the 
fees  of  referees  and  witnesses  and  other  necessary  disbursements,  to  be 
tax^d  according  to  law.  And  the  court  may,  in  its  discretion,  in  the  cases 
mentioned  in  this  section,  require  the  plaintiff  to  give  security  for  costs. 


I.  Refusal  to  Refer. 


a.  There  must  be  a  positive  reftu3al. 

In  order  to  charge  an  estate  with  costs,  on 
the  ground  of  a  refusal  to  refer  a  claim,  it 
must  appear  affirmatively  that  there  was  a  re- 
fusal bj  the  legal  representative  to  refer. 
S^henson  v.  C  lark,  12  How.  282.  A  rejeo- 
tion  of  the  claim  is  no  evidence  dn  the  sub- 
ject of  a  refusal  to  submit  to  a  reference. 
Where  either  party  desires  a  reference,  he 
should  make  the  oflfer,  none  can  be  inferred. 
The  claimant  must  manifest  his  willingness  to 
refer,  before  the  executor  or  administrator 
can  be  said  to  have  refused.  Pronde  v.  Whitotiy 
15  How.  304;  S.  C.  Aff'd,  15  id.  305  (n.); 
Stephenson  v.  Clark,  12  id.  282;  overruling 
Fort  V.  Gooding,  9  Barb.  394 ;  Buckhout  v. 
Hunt,  16  How.  407  ;  Swift  v.  Blair's  Execur 
trix,  12  Wend.  278 ;  Harvey  v.  SkUlman'a 
Executor,  22  id.  571. 

h.  What  will  constitute  a  refusal. 

Semble,  that  a  neglect  or  refusal  to  answer  a 
proposition  or  offer  to  refer,  might  be  deemed 
a  refusal.  Proude  v.  WMton,  15  How.  304, 
305  (n.) 

c.  Advice  of  counsel. — Resisting  under 
such  circumstances  is  justifiable.  lb. 

d.  Reasonable  time  must  be  al- 
lowed for  consideration.  —  Where  a 

claim  was  presented  to  one  of  several  execu- 
tors, which  he  disputed,  but  declined  to  refer, 
saying  that  he  wished  to  consult  with  his 
co-executoi»  before  doing  so,  and  the  creditor, 
without  waiting  a  reasonable  time  for  that 
purpose,  commenced  an  action,  held,  that  no 
costs  would  be  allowed  against  them.  Knapp 
V.  Curtiss,  6  Hill,  386. 

e.  Executor  cannot  name  referees. 

It  18  not  a  sufl9cient  compliance  with  the 
statute  for  the  executor  to  name  three  referees 
himselr,  and  then  offer  to  refer  the  matter  to 
them.  If  such  an  ofTer  is  rejected,  and  it  is 
proposed  to  have  the  surrogate  appoint  the 
referees,  the  executor  roust  accept  such  an 
offer,  or  costs  will  be  awarded  against  him. 
Qorham  v.  Ripley,  16  How.  313. 

/•  Parol  offer. —  An  offer  to  refer  an  ac- 
count, presented  to  administrators  or  execu- 
tors, is  good  if  made  by  parol ;  it  need  not  be 
made  in  writing.  Lanning  r.  Smarts,  9  How. 
434. 

^.  What  is  not  an  unreasonable 

resistanoe. —  Where  the  claim  on  the  trial 
has  been  materially  reduced,  e,  g.,  from  91>000 


to  8350,  or  from  85,000  to  83,000.  Cruik- 
shank  v.  Oruikshank,  9  How.  350 ;  Buckhout 
▼.  Hunt,  16  id.  407 ;  Comstoek  v.  Olmstead, 
6  id.  77.  See,  also,  Stephenson  t.  Clark,  12 
id.  282. 

h.  Example  of  claims  executors 

not  bound  to  refer. —  Where  an  executor 
dies,  having  assets  in  his  hands,  the  surviving 
executors  cannot  treat  the  claim  as  a  debt 
liquidated  and  ascertained,  although  they  may 
have  a  right  to  such  assets.  Such  a  claim, 
not  being  the  subject  of  a  common  law  action, 
is  not  one  which  the  legal  representatives  of 
the  deceased  executor  are  bound  to  refer  under 
the  sUtute.  Sands  v.  Craft,  18  How.  438 ; 
S.  G.  lO^Abb.  216.  The  power  to  refer  under 
the  statute  covers  both  legal  and  equitable 
claims  against  a  deceased  person.  White  v. 
Story,  28  How.  173;  S.  C.  43  Barb.  124; 
Ackerman  v.  Ackerman,  14  Abb.  229 ;  over- 
ruling S.  0.  11  id.  256.  A  claim  of  damages 
for  a  tort  committed  by  the  deceased  may 
properly  be  referred.  Godding  r.  Porter,  17 
Abb.  374. 

•'.  Construction  and  object  of  the 

statute. —  A  reference  of  all  claims  against 
an  estate,  whether  legal  or  equitable  in  their 
nature,  was  intended  to  be  covered  by  the 
statute ;  the  reason  being  that  trouble  and 
expense  of  litigation  might  be  saved.  Frat^ 
Cisco  V.  Fitch,  25  Barb.  130. 

J.  Construction  ofthe  section  (3 1 7) 
must  be  direction  to  authorize  a 
personal   Judgment.  —  In  respect  to 

actions  brought  by  executors,  etc.,  this  section 
of  the  Code  supersedes  the  provisions  of  the 
Revised  SUtutes  (2  R.  S.  615,  §  17).  Curtis 
V.  Dutton,  4  Sandf.  719;  Fish  v.  Crane,  9 
Abb.  N.  S.  252.  Where  the  plaintiff,. in  his 
representative  capacity,  commences  an  action 
and  fails  to  recover  judgmcii  .  the  defendant 
has  costs  of  course,  and  they  aic  to  be  collected 
from  the  estate  which  he  represents.  But  in 
order  to  authorize  a  personal  judgment  for 
costs  in  such  a  case,  there  must  be  a  direction 
of  the  court  to  that  effect.  Woodruff  \.  Cook, 
14  How.  481 ;  Cunningham  v.  M*(jfregor, 
12  id.  305 ;  S.  C.  5  Duer,  648. 

k.  Six  months'  rule. — Where  there  is  a 
claim  against  the  estate  of  a  deceased  person, 
the  same  having  been  presented  to,  and  dis* 
puted  or  rejected  by,  the  executor,  and  which 
has  not  been  referred,  the   creditor  is  not 
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bouDd  to  oommence  mi  action  thereon  irithin 
six  months,  merely  on  the  ground  that  notice 
to  creditors  had  not  been  published  in  more 
than  one  newspaper.  Dolbeer  r.  C<uey,  19 
Barb.  149. 

/.  Surrogate  oannot  try  disputed 

ClailXU — When  the  yaliditj  or  merits  of  a 
claim  are  disputed  by  an  executor  or  adminis- 
trator, a  surrogate  has  no  jurisdiction  to  try 
the  question  on  the  petition  of  a  creditor. 
Andrews  v.  Wallege,  17  How.  263  ;  S.  C.  29 
Barb.  350,  sub  nom.  Andrews  r.  Waliace; 
8  Abb.  425 ;  dfagee  v.  Vedder,  6  Barb.  352 ; 
Diaoaway  v.  BatA  of  Washingtont  24  id.  60. 

ffi.  Unreasonably  resisting  pay- 
ment.— Where  an  executor,  etc.,  has  unreas- 
onably resisted  a  just  claim,  costs  will  be 
awarded  against  his  estate  in  an  action  com- 
menced by  the  creditor.  Boyd  t.  WHkin,  23 
How.  139. 

n.  When  executor  liable  for  costs. 

A  plaintiff  suing  as  executor,  and  having 
judgment  rendered  against  him,  must  pay 
costs  in  all  cases  where  one,  suing  in  his  own 
name  and  right,  would  be  obli(^  to  do  so. 
CwrHia  v.  DuUon,  4  Sandf.  719. 

o.  Leave  to  Include  costs  in  judg* 
ment  must  be  obtained.~In  an  action 

under  this  section  of  the  Code,  the  plaintiff,  if 
successful,  must  obtain  the  leave  of  the  court 
before  he  can  include  the  costs  in  his  judg- 
ment. Mersereau  v.  Hyeras,  12  How.  300; 
Marsh  v.  Hussey^  4  Bosw.  614 ;  Woodruff  v. 
Cook,  14  How.  481. 

p.  Power  of  the  referee  to  award 

OOStS. — Where  the  whole  issue  or  cause  is 
referred  to  a  referee,  in  an  action  prosecuted 
or  defended  by  an  executor  or  administrator, 
such  referee  has  not  the  right  to  decide  the 


question  of  costs ;  neither  can  he  award  costs 
against  the  executor  personally  or  against  the 
estate  which  he  represents.  Mersertau  ▼. 
Ityerss,  12  How.  300. 

9.  Ck)st8  included  without  leave  of 

the  court. — If  this  is  done,  they  will  be 
stricken  out  on  motion.  Smyder'^.  Youfitf,  4 
How.  217. 

r.  What  is  not  unreasonable  neg- 
lect, r-  Letters  testamentary  were  issued* 
thirty-four  days  before  the  claim  was  pre- 
sented, and  fifteen  days  after  it  had  been  pre- 
sented an  actipn  tras  commenced  upon  it. 
Held,  that  it  had  not  been  unreasonably  neg- 
lected. Buckhaut  v.  iftmt,  16  How.  407. 
See,  also,  MusaeU  v.  Lane,  1  Barb.  519; 
Knapp  r.  Curtiss.  6  Hill,  386 ;  Stephenson  v. 
Clark,  12  How.  282;  Fort  ▼.  Qoodmg,  9 
Barb.  388. 

«.  Leave  to  incltide  costs.— This  raa> 

be  obtained  at  the  trial,  or  the  motion  may  be 
made  subsequently.  Lansing  v.  Cole,  3  Code 
R.  246.    Notice  of  the  application  should  be 

f'ven  to  the  opposite  party.  Slocum  t.  Barry, 
Abb.  N.  S.  399 ;  S.  C.  38  N.  Y.  (11  Tiff.), 
46;  5  Trans.  App.  173;  Aff'g  S.  0.  34  How. 
320. 

t.  Certificate  of  Judge  or  refl^ree.— 

Where  a  motion  of  this  nature  is  made  bdTore 
a  judge,  other  than  the  one  who  presided  at 
the  trial,  it  is  proper  to  procure  a  certificate, 
setting  forth  the  facts  bearing  on  the  question 
of  costs,  from  the  judge  who  heard  the  cause. 
In  a  reference,  the  certificate  should  be  pro- 
cured from  the  referee.  Facts  must  be 
stated;  the  statement  that  the  claim  was 
"unreasonably  resisted,"  is  not  sufficient. 
ParkhUl  ▼.  HiUman,  12  How.  353  ;  Merse- 
reau T.  Byerss,  id.  300. 
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II.  Actions  bt  ob  Against  Exboutob,  Administbatob,  Etc. 

1.  Aciions  by  Executor. 


a,  Rule. — ^Where  an  executor  commences 
an  action,  if  he  fails  to  recover  judgment,  he 
must  pay  co8ts  ;  in  all  cases,  where,  if  he  had 
sued  in  his  own  right,  he  would  have  been 
obliged  to  do  so.  Either  he  or  the  estate  is 
liable.  Curtis  t.  Dutton,  4  Sandf.  719; 
Wf)odruff  V.  Cook,  14  How.  481. 

b.  Trustee's  costs. — Costs  of  this  na- 
ture are  not  allowed,  where  an  action  has 
been  commenced  for  the  construction  of  a  will, 
or  relating  to  charities,  unless  the  action  is 
commenced  against  an  executor  as  such.  The 
Code  has  not  enlarged  the  rules  relating  to 
costs  in  such  cases.  Rose  y.  Bose  Beneficent 
Association,  28  N.  Y.  (1  Tiff.),  184. 

c.  Removal  of  administrator  pend- 
ing action. — ^^Where  this  is  done,  he  does 

not  become  personally  liable  for  costs,  pro- 
vided he  commenced  the  action  as  adminis- 
trator. Baxter  v.  Davis,  3  Abb.  N.  S.  249. 

d.  Receiver— when  liable  for  costs. 

Unless  a  receiver  obtain  leave  of  the  court  to 
prosecute  or  defend  an  action,  he  will  be  per- 


sonally liable  for  costs.  Phelps  t.  Cole,  3  Code 
R.  157.  See,  also.  Smith  v.  Woodruff,  6  Abb. 
65;  Murray  r,  Hendrickson,  id.  96;  S.  C. 
1  Bosw.  635  ;  People  ex  rel.  Bailey  v.  Judges 
of  Albany  Mayor's  Court,  9  Wend.  486. 

e.  —  when  not  liable  for  costs.— 

Where  a  receiver,  as  such,  prosecuted  an  ac- 
tion in  good  faith,  he  cannot  be  made  liable 
for  costs  on  the  ground  that  he  has  not  pro- 
ceeded to  trial.  Where  he  is  able  to  give  a 
j;ood  reason  for  not  doing  so ;  e,  g.,  commence- 
ing  a  wrong  action,  or  subsequently  discover- 
ing facts  which  would  render  it  unwise  to 
proceed.  St.  John  v.  Denison,  9  How.  343; 
Purdy  ▼.  Purdy,  5  Cow.  14 ;  Beeder  v.  Seely, 
4  id.  548;  ArnouxY.  Steinbrenner,  I  Paige, 
82 ;  Phanix  y.  HUl,  3  Johns.  249. 

/.  Suing  unnecessarily  in  repre- 
sentative capacity.— A  written  promise 
was  given  to  pay  "  the  estate  of  *  A.'  deceased." 
If  the  executors  commence  an  action  on  such 
an  instrument,  and  fail  to  recover  costs,  they 
are  personally  liable  for  costs  without  notice 
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Thej  ehould  hkre  brought  tlie  action  in  per- 
son, tbe  deceased  being  dead  before  the  prom- 
ise was  given.  Lyon  t.  MarshtM,  II  Barb. 
241 ;  People  ex  rel.  Baiiey  v.  Judffes  of  Albany 
Mayor's  Gowrt,  9  Wend.  468;  Eeynolds  v. 
CoUin,  3  Hill,  441 ;  Ketchum  ▼.  Ketchum,  4 
Cow.  87 ;  Goldthwayte  v.  Petrie,  5  Term  R. 
234;  Administrators  of  TOton  t.  Williams, 
II  Johns.  403. 


g,  Revtror  of  actlan.— The  pbuntifr'a 

testator  commenced  an  action  before  the  Code, 
in  which  he  had  judgment.  The  action  was 
reviTed  after  his  death,  a  new  trial  was 
ordered,  and  the  executor  was  beaten.  Held, 
that  in  such  a  case,  the  executor  oould  not  be 
held  personally  liable  for  costs,  and  that  the 
Revised  Statutes  did  not  authorize  costs  against 
the  estate.  Theriot  v.  Prince,  12  How.  451. 


2.  Actions  againsC  Executors. 


a.  Exeontorsy  etc.  vrhsn  exempt 

firom  OOBtS- — Execators  and  administrators 
are  not  exempt  from  costs  in  actions  brought 
^  by  themselves.  Section  317  of  the  Code,  and 
2  R.  S.  90,  §  41,  only  exempt  them  in  cases 
where  they  defend.  Pox  t.  Fox,  22  How.  453. 

h.  What  must  be  established  in 
order  to  charge  an  executor  defend- 
ant with  costs. — In  order  that  the  plaintiff 
may  do  this,  he  most  establish  to  the  satis- 
faction of  the  court: 

1.  That  the  demand  was  unreasonably  neg^ 
looted;  or, 

2.  That  it  was  mireasonably  resisted ;  or, 

3.  That  the  defendant  refused  to  refer  the 
matter  in  controversy  to  three  disinterested 
persons,  pursuant  to  the  provisions  of  2  R.  S. 
90,  §  41 ;  Buckhout  v.  Hunt,  16  How.  407. 
See,  also,  Bullock  v:  Boaardus,  I  Denio,  276 ; 
Snyder  v.  Young,  4  How.  217;  BusseU  v. 
Lane,  I  Barb.  519 ;  Va/n  Vleck  v.  Burroughs, 
6  Barb.  341 ;  Fort  t.  Gooding,  9  id.  388. 

c.  Construction  of  the  seotion  — 

death  of  testator  pendente  lite.— 

While  an  action  was  pending,  the  defendant 
died;  the  court  ordered  it  to  be  continued 
against  his  personal  representatives;  the 
plaintiff  had  judgment.  Held,  that  if  the 
Terdict  was  one  that  would  have  entitled  the 
plaintiff  to  costs,  if  the  defendant  had  not 
died,  costs  should  be  given  against  the  estate. 
^  Benedict  v.  Gaffe,  3  Doer,  669;  id.  12  N.  Y. 
Leg.  Obs.  262.  See,  also,  Lemen  v.  Wood, 
16  How.  285 ;  MeCann  v.  Bradley,  15  id.  79. 

d.  Omitting  to  advertise  for  the 
presentment  of  claims.— It  is  now  set- 
tled, that  the  omission  of  the  execuior  to 

publish  the  notice  does  not  entitle  a  creditor  i 
to  costs.  Snyder  v.  Young,  4  How.  217 ;  Van 
Vleck  T.  Burroughs,  6  Barb.  345 ;  BuUock  v. 
Bogardus,  1  Denio,  276;  Knapp  v.  CurtisSt 
6  Hill,  386 ;  Harvey  v.  ShiOman's  Eafrs,  22 
Wend.  571,  is  overruled. 

€.  Oonstmction  of  2  R.  S.  90,  §  41. 

An  equitable  action  that  has  never  been  refer* 
red  does  not  come  under  that  class  of  cases 

Srovided  for  hy  this  section  of  the  Revised 
tattttes.  Yorks  v.  Peek,  9  How.  203.  Laws 
of  New  York,  1859,  ch.  261,  p.  569,  §  36: 
'*  Tf  the  executor  or  administrator  doubt  the 
justice  of  any  claim  so  presented,  he  may 
enter  into  an  agreement,  in  writing,  with 
the  claimant,  to  refer  the  matter  in  contro- 
versy to  three  disinterested  persons,  or  to 
a  disinterested  person,  to  be  approved  by  the 
•iirro|^te»  and  upon  filing  such  agreement 
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and  approval  of  the  surrogate  in  the  office  of 
the  clerk  of  the  supreme  court  in  the  county 
in  which  the  parties,  or  either  of  them,  reside, 
a  rule  shall  bo  entered  by  the  clerk,  either  in 
vacation  or  term,  referring  the  matter  in  con-  v 
troversy  to  the  person  or  persons  so  selected." 
For  a  construction  of  the  above  statute,  see 
Bueklin  v.  Chapin,  53  Barb.  488 ;  S.  0.  35 
How.  155 ;  1  Lans.  443. 

/.  Costs  ajgaanst  exeoutors,  eto.  ^ 

The  sections  or  the  statute  (R.  8.),  prohibil- 
ing  the  recovery  of  costs  in  suits  at  law 
against  executors  and  administrators,  where 
payment  has  not  been  unreasonably  refused^ 
resisted  or  neglected,  and  where  there  has 
been  no  refusid  to  refer  the  claims,  apply  to 
suits  commenced  against  such  executors  and 
administrators,  and  not  to  suits  commenced 
against  the  testator  or  intestate  in  his  life-time. 
Merritt  v.  Thompson,  27  N.  Y.  (13  Smith), 
225,  234 ;  8.  G.  25  How.  592  (n.) ;  9  Bosw. 
558 ;  overruling  McCann  v.  Bradley,  15  How.' 
79 ;  Lemen  v.  Wood,  16  id.  285;  MttcheU  v. 
Mount,  17  Abb.  213;  Benedict  v.  Caffe,  3 
Duer,  669 ;  8.  G.  12  N.  Y.  Leg.  Obs.  262. 

g.  £zempt  personally— eetate 

must  pay. — This  section  of  the  Gode  was 
only  intended  to  exempt  executors  and  admin- 


ii^trators  personally,  and  not  to  exempt  the 
tate  from  coats.  Murray  v.  Smith,  9  Bosw. 
689. 

h,  Failtire  to  pay  over  interest— In 

such  a  case,  hdd,  that  it  was  discretionarr 
with  the  court  to  charge  the  executor  witK 
costs.  IM>ois  T.  Sands,  43  Barb.  412. 

t.  When  oosts  oannot  be  ooUeoted 

personally.  —  A  judgment  was  obtained 
against  an  executor,  his  complaint  being  dis- 
missed with  costs :  hM,  that  as  the  order 
contained  no  direction  that  he  should  pay  the 
costs  personally,  they  must  be  collected  from 
the  assets  in  his  hands.  Dodge  v.  OrandaU, 
30  N.  Y.  (3  Tiff.),  294. 

The  plaintiff  in  an  action  against  an  execu- 
tor or  administrator  is  entitled  to  costs  in  the 
same  manner  as  he  would  have  been  entitled 
to  them  in  an  action  against  the  decesMd  in 
his  lifo-time ;  and  the  judgment  should  in  all 
such  cases  direct  that  the  oosts  recovered 
shall  be  collected  out  of,  or  chaiged  upon,  the 
estate  or  assets  in  the  hands  of  the  executor 
or  administrator.  But  if  the  defendant  has 
been  gnilty  of  mismanagement  or  bad  Anth  in 
the  defense,  the  court  may  direct  the  costs  to 
be  paid  by  the  defendant  personally ;  but  this 
cannot  be  done  where  the  defendant  is  exemfit 
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by-  the  proYisioiiB  of  the  Revised  Statutes. 
Fish  T,  Craney  9  Abb.  N.  S.  252.  See  2  R. 
S.  90,  §  41. 

Costs  are  not  recoverable,  as  a  matter  of 
course,  against  an  executor  or  administrator, 
to  be  levied  of  the  assets  of  the  deceased. 
Section  317  of  the  Code  must  be  considered 


in  connection  with  section  41  of  the  Revised 
Statutes  (2  R.  S.  90),  which  restricts  ite  ap- 
plication onlj  to  cases  where  an  executor  oi 
administrator  is  a  plaintiif  and  fails  to  recovei 
in  the  action.  Howe  v.  Lloyd,  2  Laos.  335 
S.  C.  9  Abb.  N.  S.  257. 


3.  Suretiesj  etc. 


a.  Assignees,  trustees,  and  re- 
ceivers.— These  parties  are,  in  a  certain 
sense,  the  officers  of  the  court  who  come 
within  the  same  protection,  and  are  entitled 
to  the  same  indulgence,  as  an  executor  or 
administrator  prosecuting  on  behalf  of  an 
estate.  St.  John  v.  Deniion,  9  How.  343. 

6.  Action  on  behalf  of  bank,  by 

officer. — ^The  president  of  a  bank  broueht 
an  action  in  his  own  name  in  behalf  of  bis 
bank :  Jieid^  that  he  was  not  the  trustee  of  an 
express  trust  within  this  section.  Lowerre  ▼. 
VaO,  5  Abb.  229. 

e.  Laws  of  New  York,  1858,  ch. 

314,  §  3. — Any  indorser  or  other  surety, 
and  any  assignee,  executor,  administrator  or 
other  trustee,  shall  be  entitled  to  and  al- 
lowed to  recover  from  his  principal  or  cestui 
que  trust,  all  necessary  and  reasonable  costs 
and  expenses  paid  or  incurred  by  him  in 
good  faith,  as  surety  or  trustee  in  the  prosecu- 
tion or  defense  in  good  faith,  of  any  action  by 
or  against  any  assignee,  executor,  administra- 
tor, or  other  trustee  as  such. 

d.  School   officers  acting  nnder 

their  office. — ^No  costs  shall  be  allowed  to 
the  plaintiff  where  the  court  certifies  that  the 
defendants  acted  in  good  faith  (being  school 
officers  who  were  prosecuted  for  an  act  per- 
formed by  virtue  of  their  office,  and  from 
which  in  appeal  might  have  been  taken  to 
the  State  superintendent.)  Laws  of  New 
York,  1847,  ch.  480,  §  146,  are  not  abrogated, 
repealed  or  superseded,  by  §  304  or  §  468  of 
the  Code.  Clarke  y,  Tunnidiff,  38  N.  Y.  (11 
Tiff.),  58 ;  S.  C.  5  Trans.  App.  268 ;  4  Abb. 
N.  S.  451,  sub  nom.  Clark  v.  Tunnieliff. 

e.  Receiver  of  an  insurance  com- 
pany.— If  he  fails  to  recover,  in  an  action  to 
recover  money  to  enhance  the  fund  of  which 
he  is  receiver,  the  defendants  should  have 
costs.  Third  parties  should  not  be  sued,  in 
order  to  increase  such  fund,  except  at  the  ex- 
pense and  risk  of  the  fund.  The  defendant 
having  recovered  in  such  a  case,  is  entitled  to 
an  immediate  order  for  the  payment  of  his 
costs  out  of  any  funds  in  the  receiver's  hands. 
He  is  not  to  be  paid  pro  rata  with  the  gene- 
ral creditors.  Where  an  action  was  begun  by 
the  company,  prior  to  the  appointment  of  a 
receiver,  and  he  continues  it,  he  is  personally 
chargeable  with  the  costs,  in  like  manner  as 
if  he  were  plaintiff.  Columbian  Insurance 
Co.  V.  Stevens,  37  N.  Y.  (10  Tiff.),  536 ;  S. 
0.  35  How.  101 ;  4  Abb.  N.  S.  122 ;  5  Trans. 
App.  9. 

/.  Trustee,  personal  liabilit^r.— A 

party  subscribed  a  certain  sum  for  the  benefit 


of  an  educational  corporation,  and  an  action 
was  commenced  against  him  to  compel  its 
payment.  The  plaintiflBs  deaeribed  themselves 
in  the  complaint  as  "  trustees,"  etc.  HM, 
that  they  were  trustees  of  an  express  trust, 
under  §  113  of  Code,  and  that  the  costs 
awarded  on  a  dismissal  of  the  complaint 
could  not  be  collected  from  them  personally. 
Slocumv,  Barry,  38  N.  Y.  (11  Tiff.),  46 ;  S. 
G.  34  How.  320 ;  4  Abb.  X.  S.  399 ;  5  Trans 
Ai^.  173. 

9-  Appeal  in  such  a  oasc-^A  sub- 
stantial right  which  has  never  been  determined, 
is  the  subject  of  an  appeal,  and  where  an  exe- 
cution was  issued  for  costs  against  plaintiffs 
personally,  and  a  motion  to  set  aside  such 
execution  was  denied,  held,  that  such  an 
order  was  i^pealable.  lb. 

h.  Bad  fidth  and  mismanagement. 

This  must  be  understood  as  relating  to  the 
action  strictly,  and  not  to  conduct  in  the 
trust  |enerally.  Kimberfy  v.  Stewart,  22 
How.  2Sl.  See,  also,  Devendorf  v.  Dickinson, 
21  id.  275 ;  Kin^>erly  v.  Blacltford,  22  id.  443 ; 
Kmberfy  v.  Goodrich,  id  424. 

«.  Example  of  bad  faith.— In  this  case^ 

a  receiver  having  no  funds  in  his  hands  to  pay 
costs,  brought  an  action  in  which  judgment 
was  recovered  against  him.  Held,  guilty  of 
bad  faith.  Gumming  v.  Egerton,  9  Bosw.  684. 

J.  Reimbursement  of  trustee,  etc. 

The  estate  can  be  called  upon  t6  reimburse  the 
trustee  for  all  just  costs  and  expenses  incurred 
in  protecting  it.  Personal  property  should  be 
exhausted  first.  Where  the  decree  of  a  court 
of  foreign  jurisdiction  orders  costs  to  be  paid 
by  the  trustee  out  of  the  estate  of  the  deceased, 
and  he  has  actually  paid  them  under  such 
decree,  it  is  an  error  not  to  allow  them  to  be 
included  in  an  accounting.  Yowng  v.  Brushy 
28  N.  Y.  (1  Tiff.)  667;  S.  C.  18  Abb.  171; 
Rev'g  S.  C.  38  Barb.  294 ;  24  How.  70. 

k.  Part  owner  of  demand,  notice.-- 

It  is  not  proper  to  charge  a  third  party  with 
costs,  on  the  nound  that  he  is  in  part  ownef 
of  the  demand  on  which  the  action  is  brought* 
This  is  the  rule,  unless  notice  has  been  given 
to  him.  Camahan  v.  Pond,  15  Abb.  194. 

{.  Void  trust.  —  An  action  was  conn 
menced  by  an  assignee  for  the  benefit  of  credit- 
ors as  such  assignee.  The  court  decided  the 
assignment  void.  HM,  that  no  exemption 
under  this  section  could  be  claimed .  SibeU  v. 
Bemsen,  30  Barb.  441;  S.  0.  Aff'd,  29  How. 
574  (n.),  sub  nom.  SibiM  v.  Bemfon, 

m.  Q-rounds  for  demanding  securi- 
ty.— ^An  assignee  brought  an  action  to  obtain 
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possession  ot  property  belonging  to  the 
signer,  seized  on  an  attachment.  Hddy  that 
he  would  not  be  compelled  to  giye  secorit^ 
under  this  section  of  the  Code,  unless  the  evi- 
dence of  the  truth  of  alleged  collusion  and 
fraud  be  clearly  made  out.  Shepherd  r.  Burt, 
3  Duer,  645. 

n.  Discretion  of  the  court  in  such 

a  case. — ^The  power  of  the  court  to  require 
security  is  purely  discretionary,  and  ought  not 
to  be  exercised  unless  the  imputation  of  bad 
faith  was  rendered  at  least  highly  probable, 
id.  See,  also,  Darby  v.  Condit,  1  Duer^  599 ; 
S.  G.  11  N.  Y.  L^.  Obs.  154. 

0.  Insolvency  of  executor,  etc.— An 

executor,  administrator,  trustee  or  assignee 
cannot  be  compelled  to  give  security  for  costs 
under  this  section  of  the  Code,  merely  on  the 
^und  that  the  estate  represented  by  him  is 
insolvent.  lb. 

P-  Security  by  receiver,  ez  parte 

order. — A  motion  was  made  and  an  ex  parte 
order  granted,  giving  a  receiver  leave  to  com- 
mence an  action.  Heid,  that  ^uch  order  was 
no  bar  to  a  motion  seekii^  to  require  such  re- 
ceiver to  file  security  for  oosts.  BoUee  t. 
Ihvfey,  17  Abb.  448. 

9-  Order  not  appjaalable;  irregu- 
larity.— ^The  order  requiring  security  in  such 
a  case  cannot  be  appealed  from ;  but  if  it  is 
in  any  way  irregular,  that  will  furnish  a 
ground  of  objection.  lb. 


r.  Rule  as  to  personal  liability  of 
executers,  etc.,  for  costs.— There  must 

now  be  a  direction  of  the  court,  to  authorize 
a  defendant  to  enter  judgment  for  costs 
against  an  executor  or  administrator,  person' 
aUy,  in  an  action  not  necessarily  prosecuted 
in  the  right  of  his  testator  or  intestate. 
Woodruff  V,  Cook,  14  How.  481 ;  Cunningham 
T.  McGregor,  12  id.  305.  S.  G.  5  Duer, 
648 ;  Devendorf  ▼.  Dickmtsm,  21  How.  275 ; 
Cutter  V.  BeiXly,  31  How.  472;  S.  C.  5  Rob. 
637 ;  Huesey  v.  Marsh,  4  Bosw.  614. 

«.  Parties  in  interest^  liable  for 

costs. — The  law,  making  such  parties  liable 
for  costs,  was  not  intended  to  apply  to  cases 
of  actions  brought  in  the  name  of  sheriffs, 
receivers,  etc.,  although  third  parties  mif;ht 
be  interested  in  the  recovery,  unless  the  action 
was  brought  at  the  sole  suggestion  and 
urgency  of  such  parties,  and  it  was  rirtually 
conducted  by  them,  and  especially  so  to  a 
case  where  an  action  was  brought  by  direc- 
tion or  leave  of  the  court.  CuUer  v.  ReQhf, 
31  How.  474;  S.  G.  5  Rob.  637.  See,  also, 
Wheeler  v.  Wright,  23  How.  228 ;  S.  G.  14 
Abb.  353 ;  QUee  ▼.  HaXbert,  12  N.  Y.  (2 
Kern.),  32;  Whitney  v.  Cooper,  1  Hill,  629; 
MiUer  r.  Adsit,  18  Wend.  672. 

t  Costs,  no  charge  on  real  prop- 
erty.— Where  costs  are  awarded  against  an 
executor,  administrator,  etc.,  they  can  in  no 
case  be  a  charge  on  real  estate  in  the  hands 
of  an  heur.  Sanford  v.  Granger.  12  Barb.  392. 


in.  Reference  Without  AonoN. 

1.  Cosis* 


a.  Reference  held  to  be  an  action 

nnder  the  Code. — Where  a  reference  of  a 
claim  is  had  against  executors,  etc.,  under  the 
Revised  Statutes,  and  they  have  judgment, 
thev  are  entitled  to  costs  as  in  an  action 
nnder  the  Code.  The  prorisions  of  the  Re- 
vised Statutes,  authorizing  the  court  to  ad- 
judge oosts  as  in  actions  against  executors,  is 
in  full  force.  In  such  cases,  it  is  irr^^ar  to 
enter  judgment  upon  the  report,  without  an 
application  to  the  court.  Badley  ▼.  Fisher,  24 
How.  404.  See,  also,  Muvison  t.  HoweU,  12 
Abb.  77 ;  S.  0.  20  How.  59 ;  Coe  v,  Coe,  14 
Abb.  86,  89  (n.)  ;  .S.  C.  37  Barb.  232. 

&.  Practice  on  reference  without 

suit. — Where  there  has  been  a  reference  of  a 
claim  against  executors,  etc.,  pursuant  to  2 
R.  S.  88,  the  court  has  power  to  set  aside  the 
report,  or  to  confirm  it,  costs  may  be  adj  udged, 
and  judgment  rendered  on  the  report ;  this 
judgment  will  be  valid  in  all  respects,  in  like 
manner  as  if  the  action  had  been  commenced 
by  ordinary  process.  If  either  party  feels 
aggrieved  by  such  judgment,  a  motion  should 
be  made  at  special  term  to  have  the  report  set 
aside;  this  should  be  done  before  the  judg- 
ment is  entered.    Should  this  motion  lie  do- 


med, an  appeal  may  be  taken  to  the  general 
term,  on  the  facts  as  well  as  the  law.  A  fur- 
ther appeal  may  be  had  to  the  court  of  ap- 
peals on  Questions  of  law.  Boyd  r.  Bigdow, 
14  How.  511. 

c.  Confirmation  of  report.  — The 

CQurt  has  no  discretion  to  render  a  judgment 
at  variance  with  the  report;  it  must  either 
confirm  it,  or  set  it  aside.  Coe  t.  Coe,  14  Abb. 
86;  S.  G.  37  Barb.  232. 

d.  Jurisdiction,  how  obtained.— The 

agreement  to  refer  must  be  filed  with  the 
cFerk,  and  an  order  of  reference  entered.  Un- 
til this  has  been  done,  the  court  has  no  juris- 
diction in  the  matter.  The  statute  in  this 
matter  must  be  strictly  complied  with  ^2  R.  S. 
89,  §§  36,  37).  Comstock  v.  Olmstead,  6  How. 
77.    See,  also,  JRobert  v.  Ditmas,  7  Wend.  525. 

e.  No  pleadings  necessary.— Where 

a  reference  has  been  agreed  upon,  no  notice 
need  be  taken  of  matters  of  defense.  No 
pleadings  are  necessary.  The  executors,  etc., 
may  insist  upon. any  defense  they  may  think 
proper,  and  the  plaintiff  must  prove  his  claim. 
Tracy  v.  Suydam,  30  Barb.  110.  See,  also, 
Munson  ▼.  HoweU,  12  Abb.  77 ;  S.  0.  20 
How.  59. 
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§  318.  (Am'd  18620  Oosts  in  review  of  a  decimon  of  an  inferior  court 
in  a  epedal  proceeding. 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a  special  pro* 
eeeding,  including  appeals  from  surrogates'  courts,  shall  be  brought  betbre 
the  supreme  court  for  review,  such  proceedings  shall,  for  all  purposes  of 
costs,  be  deemed  an  action  at  issue  on  a  question  of  law,  from  the  time  the 
same  shall  be  brought  into  the  supreme  court,  and  costs  thereon  shall  be 
awarded  and  collected  in  such  manner  as  the  court  shall  direct,  according 
to  the  nature  of  the  case. 


a.  Summajy  proceeding  to  00m- 
^  el  support  of  poor  relative.— This  is 

i  proceeamg  within  this  section  (318)  of  the 
Code.  When  an  appeal  is  taken  to  the  Su- 
preme Court,  the  successful  party  is  entitled 
to  costs.  Haviland  y.  Whitey  7  Uow.  154. 

h.  Certiorari. — Where  the  general  term 
reTarsed  the  decision  of  a  county  judge  and 
referees,  in  the  matter  of  laying  out  a  private 
roadway,  and  failed  to  give  any  direction  as 
to  costs,  and  judgment  was  entered  with 
costs,  held,  that  the  judgment  was  irregular. 
There  should  haye  been  an  application  to  the 
court  to  award  costs.  The  proper  place  for 
the  motion  would  haye  been  the  general 
term,  although  the  special  term  has  unques- 
tionaJble  authority  to  hear  and  determine  such 
a  motion.  People  ex  rel.  KeenhoUe  y.  BoHn- 
soHy  25  How.  345 ;  Aff'g,  S.  C.  29  Barb.  77 ; 
17  How.  534.  See,  also,  Haniiand  v.  White, 
7  id.  154;  People  ex  rel.  JHsoeway  y.  Fiahe^ 
14  id.  527. 

c.  Supervisory  power  of  the  su- 
preme court. — This  power  of  the  court 

oyer  inferior  tribunals,  by  means  of  the  com- 
mon law  writ  of  certiorari,  in  general,  only 
extends  to  q^uestions  touching  the  jurisdiction 
and  regularity  of  the  proceedings  of  the  sub- 
ordinate court.  People  ex  rel.  Van  BensseUter 
y.  Van  Alsiyne,  32  Barb.  131 ;  S.  C.  Aff 'd,  3 
Keyes,  35 ;  31  How.  639  (n.) 

d.  Determination  of  hi^waye— 

review. — Where  referees  are  appointed  to 
reyiew  determinations  of  highways,  under  (1 
R.  S.  518),  they  constitute  a  court  of  inferior 

i'urisdiction  under  this  section  of  the  Code. 
^eople  ex  rel.  Babeock  y.  Commiaeioners  of 
Hiahways  of  Cherry  VaUey,  8  N,  Y.  (4  Seld.), 
176.    The  proceeding  before  them  is  a  special 


proceeding.  If  their  deoi8i<m  is  reyersed  on 
i^Bpeal,  costs  may  be  awanled  under  this  sec- 
tion of  the  Code.  People  ex  rd.  Dieaeteay  y. 
Flake,  14  How.  527 ;  People  ex  rel.  Cook  y. 
Board  of  PoUee,  17  Abb.  324  (n.);  Peo^ 
ex  rel.  MuUer  y.  Commissioners  of  Highways 
of  Town  of  Schodack,  27  How.  158 ;  contra. 
People  ex  rd.  Harvey  y.  Heath,  20  id.  304 ; 
oyerruling.  People  ex  rel.  Disosuxxy  y.  Flake, 
supra.  See,  also,  People  ex  rel.  Cook  y.  Board 
of  Police,  39  N.  Y.  (12  Tiff.),  506;  Aff'g  S. 
C.  40  Barb.  626. 

e.  Laws  of  New  York,  1864,  page 

592,  oh.  270,  §§  1, 12^  3.  Section  1.  An  appeal 
may  be  taken  to  the  general  term  of  the 
supreme  court*  or  the  superior  coitft,  or  court 
of  common  pleas  of  the  city  of  New  York, 
firom  any  judgment,  order  or  final  determina- 
tion made  at  a  special  term  of  either  of  said 
courts  in  any  special  proceeding  therein ; 
such  aft  appeal,  howeyer,  shall  not  slay  the 
proceedings,  unless  the  court,  or  u  judge 
thereof,  so  order,  which  order  may  be  upon 
such  terms,  aa  to  security  or  otherwise,  as 
may  be  just ;  such  security  not  to  exceed  the 
amount  required  on  an  appeal  to  the  court  of 
appeals. 

§  2.  Sections  327,  329,  330,  and  332  of  the 
Code  of  Procedure  shall  apply  to  appeals  in 
special  proceedings. 

§  3.  In  special  proceedings,  and  (m  i^peala 
iherefirom,  costs  may  be  allowed  in  the  discre- 
tion of  the  court,  and  when  allowed,  shall  be 
at  the  rate  allowed  for  similar  serrices  in  ciyil 
actions;  and  all  appeals  heretofore  had  or 
taken,  and  undetermmed  in  special  proceed- 
ings, shall  be  as  yalid  and  effectual  as  though 
had  or  taken  under  the  proyisions  of  this  act. 


§  3X9^  Coets  in  cusUone  by  the  people. 

In  all  civil  actions  prosecuted  in  tbe  name  of  the  people  of  this  State, 
by  an  officer  duly  authorized  for  that  purpose,  the  people  shall  be  liable 
for  costs  in  the  same  cades,  and  to  the  same  extent,  as  private  parties.  If  a 
private  person  be  joined  with  the  people  as  plaintiff,  he  shall  be  liable  in 
the  first  instance  for  the  defendant's  costs,  which  shall  not  be  recovered  of 
the  people  till  after  the  execution  issued  therefor  against  such  private 
party  and  returned  unsatisfied. 


^  320,  321.] 
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§  3/20«  Oosis  in  actiam  by  the  people- 

In  tui  action  prosecuted  in  the  name  of  the  people  of  this  State,  for  the 
recovery  of  money  w  property,  or  to  establish  a  right  or  ^  claim,  for  the 
benefit  of  any  county,  city,  town,  village,  corporation  or  person,  costs 
awarded  against  the  plaintiif  shall  be  a  chai'ge  against  the  party  for  whose 
benefit  the  action  was  prosecuted,  and  not  against  the  people. 


a.  Selling  liquor  on  Sunday.— Where 

an  action  is  commenced  by  the  district  attor- 
ney in  the  name  of  the  people,  under  Laws  of 
N.  T.  1857,  ch.  628,  §  21,  for  selling  liquor  on 
Sunday,  hM,  that  where  defendants  had 
judgment,  the  costs  of  the  defense  must  be 
paid  by  the  people  from  the  State  treasury. 
People  ex  rd.  StcuUs  v.  Tremainy  17  How. 
10;  S.  C.  Rev'd  on  another  ground,  id.  142. 

6.  Majidamus  proper  remedy  to 

compel  oertificate.  —  The  defendants 
shoula  request  the  attorney  general  to  give 
the  requisite  statute  certificate,  that  the  action 
was  duly  commenced  as  by  law  required. 
When  he  refuses  to  give  such  certificate,  a 
mandamus  is  tlie  proper  remedy  to  compel  it. 
It  is  no  answer  to  such  application  to  say,  that 


'  the  legislature  has  made  no  appropriation  to 
meet  such  ex|)enses.  lb. 

e.  Rule  as  to  the  recovery  of  ooeta 

against  the  people.— Some  officer  duly 
authorised  must  have  prosecuted  the  action, 
in  order  that  costs  may  be  recovered  againsi 
the  people.  When  this  is  done,  and  the  de 
fendants  are  successful,  the  people  are  liable 
for  costs  in  the  same  cases,  and  to  the  lik« 
extent,  as  if  such  action  or  proceeding  was 
instituted  by  an  individual.  2  R.  S.  619. 

d.  TBxtjT  joined  with  the  people.^— 

Wheu  this  is  done,  the  party  joined  as  plaintiff 
is,  in  the  first  instance,  liable  for  the  defend- 
ant's costs.  Execution  must  be  issued  against 
him,  and  returned  unsatisfied,  before  they  caii 
be  recovered  agiunst  the  people.  lb. 


§  B^l*  Cosi^  against  assignee  of  cause  of  action,  after  action  brought. 

In  actions,  in  which  the  cause  of  action  shall,  by  assignment  after  the 
commencement  of  the  action,  or  in  any  other  manner,  become  the  property  of 
a  person  not  a  party  to  the  action,  such  person  shall  be  liable  for  the  costs, 
in  the  same  manner  as  if  he  were  a  party,  and  payment  thereof  may  be  en- 
forced by  attachment. 


a.  Construction  of  the  section.— The 

provisions  of  the  Code,  in  respect  to  the  lia- 
bility for  costs  of  persons  not  parties  to  the 
record,  is  broader  than  the  former  practice 
of  the  courts  or  the  corresponding  provision 
of  the  Revised  SUtutes.  2  R.  S.  619,  §  44. 
It  embraces  in  its  language  the  case  of  one 
defending  an  action  in  the  name  of  the  de- 
fendant on  the  record,  and  of  a  respondent  on 
appeal ;  whereas,  the  former  law  was  limited 
to  one  prosecuting  m  the  name  of  a  plaintiff 
under  such  circumstances.  Miller  v.  Adsit, 
18  Wend.  672 ;  Bendemagle  v.  Cocks,  19  id. 
151 ;  Ryei'8  v.  Hedges,  1  Hill,  646.  The 
Code,  however,  requires  that  the  cause  of  ac- 
tion should  have  become  the  property  of  the 
person  sought  to  be  charged  by  means  of  an 
assignment  or  otherwise.  WoleoUy.  Holcomb, 
31  N.  Y.  (4  Tiff.),  126. 

h.  —  test. — Pending  the  action,  the  cause 
of  action,  either  by  assignment  or  otherwise, 
became  the  property  of  a  third  party  not  a 
party  to  the  action :'  Jteld,  that  the  test  of 
such  person's  liability  for  costs,  under  this 
section  of  the  Code,  was:  had  he,  himself, 
commenced  the  action,  would  he  have  been 
liable  for  costs?  Conger  v.  Hudson  Biver 
Railroad  Co.  7  Abb.  255. 

c.  Assignment  of  part  of  a  demand 

as  COUateraL — A  portion  of  a  demand  was 


assigned  as  collateral  to  a  debt,  the  assignor 
still  continuing  the  prosecution  of  the  action 
and  remaining  liable  for  the  debt :  Md,  that 
the  assignee  is  not  thereby  rendered  liable 
for  the  cosu.  Woleott  v.  Holeamb,  31  N.  Y. 
(4  Tiff.),  126. 

d.  Assignment  of  cause  of  action 
in  which  judgment  has  been  ren- 
dered.— lo  an  action  of  trover  for  the  oon« 
version  of  personal  property,  by  an  assignee  of 
the*  claim,  the  plaintiff's  proceedings  will  be 
staved  on  motion,  until  payment  of  a  prior 
juagment  of  nonsuit  for  costs  obtained  by 
the  defendant  against  the  plaintiff's  assignor 
for  the  same  cause  of  action.  The  rule  is  the 
same  in  personal  actions  as  in  actions  to  re- 
cover real  property.  Richardson  v.  WhUe^  27 
How.  155. 

e.  Bringing  an  aotion  in  the  name 

of  another. — A  person  made  an  agreement 
with  the  owner  of  a  cause  of  action,  to  com 
menoe  and  carry  on  the  suit  at  his  own  ex- 
pense, and  as  a  consideration,  to  have  a  por- 
tion of  the  expected  recovery.  Held,  that  he 
is  liable  for  the  costs,  where  they  were  recov- 
ered against  the  nominal  party.  The  fact 
that  the  agreement  was  ill^al  and  void,  is  no 
defense.  GiUs  v.  HaXhert,  12  N.  Y.  (2  Kern.), 
32 ;  Whitneu  v.  Cooper,  1  Hill,  629 ;  Bliss  v. 
QtiSt  1  Peaio,  656 ;  Jordan  v.  Sherwood^  10 
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Wend.  622 ;  Norton  y.  Rich,  20  Johns.  475 ; 
Schoolcrqft  v.  LcUhrop,  5  Cow.  17 ;  Cohard 
V.  Oliver,  7  Weud.  497;  Evans  ▼.  Bees,  1 
Dowl.  N.  S.  338;  S.  G.  2  Ad.  ft  EU.  N.  S. 
334.  fiyen  as  between  the  parties,  the  law 
will  not  relieve  against  an  illegal  contract. 
Tates  V.  Foot,  12  Johns.  1 ;  Fowler  r.  Van 
Surdam,  1  Denio,  557,  560 ;  Morgan  v.  Chroff, 
4t  Barb.  528 ;  Like  v.  Thompson,  9  id.  316. 
A  party  in  interest  defending  an  action  in  the 
name  of  another,  is  not  liable  to  the  plaintiff 
for  ooste,  with  the  single  exception  of  a  land- 
lord defending  an  action  of  ejectment  in  the 
name  of  his  tenant.  Miller  ▼.  Adsit,  18  Wend. 
674.  See,  also,  Jackson  v.  Van  Antwerp,  1 
id.  295. 

/.   Receiver  oarrying  on  action 
commenced  before  his  appointment 

Where  an  insurance  company  commence  an 
action,  and  while  it  is  pending  a  receiyer  is- 
appointed,  if  he  continues  the  prosecution  of 
the  action,  he  is  chargeable  with  the  costs,  as 
if  he  had  been  made  a.  party  plaintiff.  Colum- 
bian Insurance  Co.  v.  Stevens,  37  N.  T.  (10 
Tiff.),  536;  S.  C.  35  How.  101 ;  4  Abb.  N.  S. 
122 ;  5  Trans.  App.  9. 

g*  Asedgnment  made  pending  the 

action. — Notwithstanding  the  assignment  is 
made  while  the  action  is  pending,  the  assignee 
is  liable  for  costs,  if  he  is  interested  in,  or 
does  anything  to  carry  on  the  action.  School- 
craft  ▼.  Lathrop,  5  Cow.  17;  Caamahan  r. 


Pond,  15  Abb.  194.  He  is  liable  for  all  the 
costs,  those  which  have  been  incurred  before 
the  assignment,  as  well  as  those  incurred 
afterwards.  Oreighton  ▼.  IngersoU,  20  Baib. 
541.  See,  also,  Jordan  t.  Sherwood,  10 
Wend.  622 ;  MUler  ▼.  Franklin,  20  id.  630. 
Where  the  assignee  does  nothing  in  the  aeti<m 
after  the  assignment,  he  is  not  Uiable  for  costs. 
Taylor  t.  Bolmer,  2  Denio,  193.  See,  also, 
Wheeler  y.  Wright,  14  Abb.  353 ;  S.  G.  23 
How.  228. 

h.  Receiver  in  8upplementai7  pro- 
ceedings.— An  action  was  brought  by  such 
receiver,  to  set  aside  a  conveyance  of  real 

Sroperty  to  a  third  person  by  a  judgment 
ebtor.  Held,  that  where  the  defendant  has 
judgment  in  such  a  case,  that  those  judg- 
ment creditors  of  the  debtor,  who  are  not 
parties  to  the  action,  and  who  have  taken  no 
part  in  it,  cannot  be  made  liable  for  costs  in 
such  action.  Cutter  t.  BeiUg,  5  Rob.  637 ; 
S.  G.  31  How.  472. 

«.  Action  by  landlord,  etc.— A  land- 
lord, or  other  party,  who  is  entitled  to  be  sub- 
stituted for,  \>r  joined  with  the  defendant,  in 
an  ejectment  suit,  will  be  ordered  to  pay 
costs,  if  the  defendant  on  the  record  cannot 
be  reached.  This  is  the  rule,  even  where  he 
does  not  cause  himself  to  be  made  a  party. 
Farmert^  Loan  and  Trust  Co,  v.  Kurseh^  5 
N.  Y.  (1  Seld.),  ,558. 


§  8^2.  Costs  on  a  seitiemeni. 

Upon  the  settlement,  before  judgment,  of  any  action  mentioned  in  see 
tiou  304,  no  greater  sum  shall  be  demanded  from  the  defendant  as  costs, 
than  at  the  rates  prescribed  by  that  section. 

I.    DlSOONTOrUANCB. 


1.  Payment  of  costs^  token 

a.  General  rule.— The  general  rule  is, 
that  a  plaintiff  has  a  right  to  discontinue  his 
action  as  a  matter  of  course,  on  the  payment 
of  costs.  The  rule  is  the  same  in  equity 
cases  as  in  actions  at  taw.  This  is  the  rule, 
unless  the  adverse  party  has  acquired  some 
absolute  rights  which  a  discontinuance  would 
destroy  or  impair.  Cooke  v.  Beach,  25  How. 
356;  BedeU  v.  Powell,  13  Barb.  183,  185, 
18G;  Seaboard  and  Boanoke  Bailway  Co.  v. 
Ward,  18  Barb.  585 ;  Van  Alen  v.  Schermer- 
horn,  14  How.  287.  See,  also,  Carrington  v. 
HolU^,  I  Dick  R.  280;  Dixon  v.  Parks,  1 
Yes.  Jr.  402;  Ferine  v.  Swam,  2  Johns.  Ch. 
478. 

b.  Order  of  disoontinuance  abso- 
lutely neoessarv. — An  order  to  that  effect 
must  m  all  cases  oe  entered  with  the  clerk, 
where  a  plaintiff  discontinues.  The  old  prac- 
tice has  not  been  changed  or  superseded  by 
the  Code;  section  469  preserves  it.  Averill  v. 
Patterson,  10  How.  85;  S.  C.  10  N.  Y.  (6 
Seld.),  500 ;  Morrison  v.  Ide,  3  Code  R.  27 ; 
S.  Q:  4  How,  mi  Wmg<»n  y.  MM,  3  Abb. 


disconttmuince  of  course. 

462 ;  MoffaU  ▼.  Ford,  14  Barb.  577 ;  BedeU 
V.  Powell,  13  id.  183. 

e.  Mere  notioe  will  not  operate  as  a 

disoontinuanoe. — it  is  not  proper  to  dis- 
continue either  an  action  at  law  or  in  equity 
by  a  mere  notice ;  an  order  must  be  entered 
on  the  allowance  of  a  judge.  Bishop  v.  Bishop, 
7  Rob.  194. 

d.  Aotion  may  be  considered  not 
discontinued,  if  costs  not  paid.— 

Where  the  complainant  obtauis  the  usual 
order  to  dismiss  his  action  upon  payment  of 
costs,  the  defendant  may  apply  to  the  court 
to  enforce  the  payment  of  such  costs,  according 
to  the  implied  agreement  to  that  effect  con- 
tained in  the  order;  or,  if  the  costs  are  not 
paid  after  a  demand  thereof,  he  may  consider 
the  action  as^still  in  court,  and  may  plead  the 
pendency  thereof  in  abatement  of  a  subse- 
quent'action  which  has  been  commenced  for 
the  same  cause  Of  action,  or  he  may  apply  to 
the  court  to  stay  all  proceedings  in  the  second 
action,  until  the  costs  in  the  first  are  paid. 
Cummins  v.  Bennett,  8  Paige,  81;  Kerr  t 
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Dams^  7  id.  53 ;  Simp8(m  t,  Brewster,  9  id. 
245;  Saxton  v.  StowAl,  11  id.  526. 

e.  Clerk  of  attorney  cannot  disoon- 

tinue. — No  clerk  of  an  attorney,  however 
extensive  his  general  powers  may  be,  can 
discontiue  an  action  without  the  consent  of 
his  principal.  Irvine  v.  Spring,  35  How.  479 ; 
S.  C.  7  Rob.  293. 

/.  'F*'g  parte  order.—  Payment  of  costs  is 
Always  a  condition  where  an  ex  parte  order  of 
discontinuance  is  g^ranted.  Fignolet  v.  Daveau, 
2  Hilt.  584. 

9.  What  will  operate  as  a  discon- 
tinuance.— A  notice  countermandmg  a  sum- 
mons will  not  do  so ;  and  if  an  attorney  has 
appeared  it  will  be  inoperative  unless  costs 
are  paid.  PignoUt  v.  Daveau,  2  Hilt.  584. 

h,  Cred-tor's  action.— Where  an  ac- 
tion* of  this  nature  is  brought  by  parties  who 
sue  not  only  in  their  own  right,  but  also  in 
behalf  of  all  other  creditors  who  shall  and  mav 
legally  contribute  until  judgment  is  rendered, 
such  other  creditors  acquire  no  vested  rights. 
The  parties  who  commenced  the  action  must 
be  left  until  judgment,  to  carry  on  the  suit, 
without  regard  to  the  claims  of  such  other 
creditors.  An  order  will  not  be  granted, 
that  the  action  be  deemed  prosecuted  for 
the  benefit  of  all  the  creditors  from  the  com- 
mencement, so  that  the  defendants  will  be 
precluded  from  claiming  a  discontinuance  upon 
paying  the  judgment  of  the  original  plaintii&. 
MaUison  v.  Demarest,  19  Abb.  356 ;  S.  G.  1 


Rob.  717;  Innes  v.  Lansingy  7  Paige,  583; 
ParmeUe  v.  Egan,  id.  610;  Lawrence  v. 
Delano,  3  Sandf.  333. 

t.  Defendant  consenting  to  discon- 
tinue wi12iout  knowledge  of  his  at- 
torney.*—The  plaintiff's  attorney  obtained 
the  defendants  consent  to  discontinue,  but  en- 
tered no  order,  nor  gave  any  notice  of  discon- 
tinuance tOr  the  defendants  attorney:  held, 
that  the  plaintiff  must  pay  all  subsequent 
costs  made  by  the  defendant's  attorney  in 
noticing  the  cause,  taking  default,  etc.  Pilger 
V.  Gau,  21  How.  155 ;  S.  0.  12  Abb.  244,  sub 
nom.  Pilger  v.  Gare. 

j-  New  trial  granted,  costs  unpaid. 

Where  a  new  trial  nas  been  granted  at  general 
term  on  the  condition  of  payment  of  costs,  the 
plaintiff  cannot  apply  to  the  special  term  for 
an  ord^r  of  discontinuance,  while  the  costs  are 
unpaid  and  in  dispute.  North  v.  Sargeant, 
14  Abb.  223. 

k.  Defendant  arrested.— Where  this 

is  the  case,  and  a  motion  to  vacate  the  order 
of  arrest  has  been  made  by  the  defendant, 
held,  that  the  costs  of  the  motion  to  vacate 
must  be  paid  before  the  plainCiff  could  discon- 
tinue as  of  course.  Crockett  v.  Smith,  14  Abb. 
62. 

2.  Cause  noticed  for  trial,  before 

service  of  order. — Where  this  is  the  case, 
the  fee  for  all  proceedings  before  notice  of  trial 
should  be  paid.  HaU  v.  Undo,  8  Abb.  341. 


2.  No  Costs  on  DiscorUinuance, 


a.  Plaintiff's  own  act  defeating  ac- 
tion.— If  the  object  of  the  action  is  defeated 

by  the  plaintiff 's  own  act  or  procurement,  he 
cannot  be  permitted  to  discontinue  without 
costs.  Hammersley  v.  Barker,  2  Paige,  372. 

b.  Motion  taken  by  defiiult.— Costs 

are  never  given  on  a  motion  being  taken  by 
de&ult,  unless  asked  for  in  the  notice  or  order 
to  show  cause.  Banta  v.  Marcellus,  2  Barb. 
370.    See,  also,  Mann  v.  King,  18  Ves.  297. 

c.  Discontinuing  as  to  co-defend- 
ants.— ^Where  costs  are  recovered  against  a 

portion  of  the  defendants  by  the  plaintiff,  he 
may  discontinue;  as  to  a  co-defendant  who  an- 
swered jointly,  without  paying  costs  to  him. 
The  Code  contains  the  only  statutory  provi- 
sions regulating  costs  that  are  now  in  force. 
Stafford  v.  Onderdonk,  8  Barb.  99 ;  S.  C.  2 
Code  R.  115. 

d.  Executor  suing  in  his  represent- 
ative capacity.  —  where  a  necessary  ac- 
tion is  brought  in  good  faith,  he  may  discon- 
tinue without  costs,  if  a  defense  is  discovered. 

Fowler  v.  Starr,  3  Denio,  164. 

e.  Wrong  action  by  executor,  etc.— 

Where  these  parties  bring  an  action  through 
mistake,  they  may  discontinue  without^costs. 
Phomix  V.  Hill,  3  Johns.  249. 

/.  Discharge  under  insolvent  act— 

The  plaintiff  may  discontinue  without  costs 
where  the  defendant  is  discharged  under  the 


insolvent  act.  Hart  v.  Storey,  1  -Johns.  143. 
See,  also,  Steinbach  v.  HaUet,  id.  141 ;  Lackey 
V.  McDonald,  1  Col.  190 ;  Ford  v.  Stock,  1 
Dowl.  Pr.  Cas.  N.  S.  763 ;  Collins  v.  Evans, 
6  Johns.  333 ;  Shaw  v.  Wilmerden,  2  Caines, 
380;  Case  v.  Belknap,  5  Cow.  422. 

g.  Enough,  if  defendant  decreed  a 

bankrupt.  —  Although  the  defendant  has 
n(St  yet  obtained  his  certificate,  if  he  has  been 
decreed  a  bankrupt,  the  plaintiff  may  discon- 
tinue without  costs.  Park  v.  Moore,  4  Hill^ 
592.  See,  also,  Smith  v.  Skinner,  1  How.  122. 

h.  Mistake  in  name  of  party.— Where 

there  was  a  mistake  in  the  christian  name  of 
one  of  the  defendants,  held,  that  the  plaintiff 
might,  on  motion,  discontinue  without  costs, 
as  to  "A  B.,"  and  amend  his  summons  and 
proceedings  by  substituting  the  name  of  '*  C. 
D."  Waterbury  Leather  Manufacturing  Co, 
V,  Krause,  9  Abb.  175  (n.) 

t.  Foreim   cozisuls  inadvertentlv 

ioined. —  Wi:ere  one  or  more  foreign  oonHuis 
have  been  joined  with  other  defendants  against 
whom  the  action  was  properly  brought,  and 
an  injunction  order  granted,  held,  that  the 
plaintiff  may  discontinue,  without  costs,  as  to 
the  consuls ;  but  he  can  do  this  only  on  pay- 
ment of  costs  and  damages  arising  from  the 
injunction  as  to  the  other  defendants;  and  he 
cannot  do  so  if  such  other  defendants  have 
inter|)osed  a  counterclaim.  Taaks  v.  Schm/idi^ 
'  19  How.  413. 
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y.  Radical  change  in  the  existing 

law. — An  appeal  was  taken  that  was  proper 
under  the  existing  law.  Hddf  that  where  that 
li^w  had  been  dianged  by  statute  pending 
the  appeal,  there  might  be  a  discontinuanoe 
without  coster  Gak  t.  WeUs,  7  How.  191 ; 


Porter  t.  Jonei,  id.  192.  The  rule  'is  the 
same  with  regard  to  a  reported  decision  that 
has  been  overruled  or  reversed.  Sunnetf  ▼• 
Roach,  4  Abb.  16;  Bobimson  v.  Bashar,  1 
Tou.  k  Col.  7. 


3.  Di^tcontimumce  in  GeneraL 


a.  Setting  aside  discontiniiance.-- 

Where  a  long  time  had  elapsed,  e,  g.,  eighteen 
years,  the  court  refused  to  set  aside  a  discon- 
tihuanoe  that  had  been  entered  by  consent. 
State  of  Indiana  y.  Woram,  15  Abb.  264; 
And  where  the  clerk  of  an  attorney,  without 
the  consent  of  his  principal,  discontinued  an 
action,  the  order  was  unconditionally  set 
aside.  Irvine  y.  Spring,  35  How.  479 ;  S.  C.  7 
Rob.  293. 

h.  Motion  to  strike  out  one  or  more 
of  the    defendants.  —  An  action  was 

biXMigfat  against  seven  defendants,  and  it 
appeared  on  the  trial  Chat  it  could  onl^  be 
maintained  against  five  of  them.  Plamtiif 
moved  to  strike  out  two  of  the  defendants. 
Motion  granted,  but  conditioned  that  he  pay 
their  costs.  Held,  that  as  to  the  two  defend- 
ants severed,  the  allowance  of  costs  was 
properly  made.  Marke  Y,Bard,  1  Abb.  63; 
compare,  however,  Woodhum  v.  ChamberHn, 
17  Barb.  446. 

c.  Plaintiff  creating  tumecessary 

OOStS. —  Where  the  plaintiff  does  this,  and 
afterwards  moves  to  discontinue,  he  must  pay 
costs ;  e.  g.,  proceeding  in  the  action,  after  he 
has  knowledge  of  defendant's  discharge  in 
bankruptcy.^  Ludlow  v.  Hackett,  18  Johns. 
252;  MerriU  ads.  Arden,  1  Wend.  91.  De- 
fendant's answer  of  infancy.  St  John  v.  Hart, 

16  How.  192.  Bringing  two  actions  where 
one  only  was  necessary.  Lowerre  v.  VaU,  5 
Abb.  229. 

d.  Another  action  pending  for  the 

same  cause. —  An  action  was  commence 
in  another  State,  after  the  commencement  of 
the  suit  in  this,  for  the  same  cause  of  action. 
Held,  that  that  fact  was  no  reason  for  discon- 
tinuing the  action  in  this  State.  Republic  of 
Mexico  V.  Arrangois,  1  Abb.  437 ;  S.  G.  Aff'd, 
5  Duer,  643.  Compare,*  however,  People  v. 
Sheriff,  etc,  1  Park.  059.  If  another  action 
is  pending  for  the  same  cause  of  action, 
which  fact  the  answer  sets  up,  the  plaintiff 
may  allege  the  discontinuance  of  the  former 
suit  in  his  reply.  Reals  v.  Cameron,  3  How. 
414.  It  is  necessary,  in  such  a  case,  to  allege 
in  the  reply  that  an  order  of  discontinuance 
was  entered.  Averill  v.  Patterson,  10  N.  Y. 
(6  Seld.),  500 ;  S.  G.  10  How.  85.  Such  dis- 
continuance must,  however,  be  made  before 
the  issue  had  been  joined,  or  the  cauM  noticed 
for  trial  in  the  second  action.  Swart  v.  Borst, 

17  How.  69. 

e.  Dis£K>lntion  of  partnership  by  ac* 

tion. — With  regard  to  such  an  action,  the 
following  language  was  used :  '*  The  court 
also  intimated  very  strongly  its  opinion  that  it 
would  not  permit  a  suit  for  the  dissolution  of 


a  partnership  and  the  settlement  of  the  part- 
nership debts,  to  be  discontinaed  by  the  act  or 
consent  of  the  parties."  There  must  be  a 
snecial  application  to  the  court,  and  notice  to 
the  partnership  creditors.  Emtter  v.  Tallii,  5 
Sandf.  610. 

/  Bonds  payable  by  installments— 

part  only  due.— Where  part  only  of  a 
Bond,  payable  in  installments,  is  due,  an  action 
having  been  commenced  to  recover  it,  the  de- 
fendant cannot  bring  the  amount  due  into 
court,  with  the  costs,  and  take  a  discontinu- 
ance. People  ex  rd.  I>ay  v.  New  York  Supe- 
rior Court,  19  Wend.  104. 

p.  Overseers  of  poor  cannot  discon- 
tlnne  after  expiration  of  offioe.— An 

action  was  commenced  by  the  overseers  of  the 
poor,  and  while  it  was  pending,  their  term  of 
office  expired  :  held,  that  after  that  time  they 
could  not  sign  a  stipulation  to  discontinue  the 
action.  TTri^^  v.  i^sU^,  13  Barb.  414. 

h.  Action  by  individual  creditor.— 

The  mere  pendency  of  an  action  in  behalf  of 
all  the  creditors  against  an  insolvent  fiim^ 
whether  commenced  before  or  since  the  credit- 
ors' action,  affords  no  ground  to  stay  proceed- 
ings in  an  action  commenced  by  a  single  creditor 
in  his  own  behalf.  This  is  the  rule  until  judg- 
ment has  been  entered  in  the  creditors'  action. 
LaCliaise  v.  Lord,  10  How.  461;  S.  C.  1 
Abb.  213,  sub  nom.  Lachaise  v.  Lord;  4  £. 
D.  Smith,  612,  sub  nom.  Lachaise  v.  Marks. 
See,  also,  Innes  v.  Lansing,  7  Paige,  583. 

».  A  new  action  may  be  commenced 
if  first  is  discontinued.— If  sn  order  of 

discontinuance  is  entered  in  the  action,  this  is 
of  itself  no  bar  to  another  action  being  com- 
menced for  the  same  cause.  Earl  v.  Campbell, 
14  How.  330. 

J.  Practice. — Semble,  that  there  should 
be  an  ex  parte  motion  to  the  court,  or  an  e:c 
parte  order  entered  in  the  clerk's  office,  and 
no  appeal  can  be  had  from  tlie  discretion  of 
the  court  below  in  this  matter.  Cooke  v. 
Beach,  25  How.  356. 

k.  Statute  of  limitations.  —  Semble, 

that  when  the  defense  of  the  statute  of  limi- 
tations is  interposed,  it,  in  no  case,  furnishes 
sufficient  ground  for  discontinuing  without 
costs.  Houseman  v.  Rosenfield,  18  Abb.  379. 

I  Motion  founded  on  a^ldavits.— 

Where  an  action  has  been  commenced  and 
litigated,  the  plaintiff  cannot  be  permitted  to 
discontinue  without  costs,  upon  a  motion 
founded  solely  on  affidavits,  and  without  a 
trial  of  the  cause.  Pennell  v.  Wilson,  2  Abb. 
N.  S.  466 ;  S.  C.  2  Rob.  505 ;  5  id.  661.  See, 
alao,  Hammersley  v.  Barker,  2  Paige,  373. 
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III.  Stipulatioix  reqxiired.  —  In  this 

ciLsa  the  pUintiff  was  required  to  stipulate 
that  a  deposition  taken  in  the  present  litiga- 
tion should  be  allowed  to  be  read  on  the  trial 
of  any  future  action  commenced  on  the  same 
cause  of  action.  Young  t.  Bush,  36  How. 
240. 

n.  Effect  of  disoontinuaiioe.— An  in- 
junction obtained  in  an  action  is  dissolved  by 
a  discontinuance.  Where  such  an  order  is 
obtained,  it  terminates  the  action  for  all  pur- 
poses. Hope  ▼.  Acker,  7  Abb.  308. 

0,  Voluntary  disTniflBal  —  fraud.— 

Where  an  action  has  been  once  voluntarily 
dismissed,  unless  it  was  obtained  by  fraud, 
it  can  never  be  reinstated.  Orphan  Asylum 
Society  v.  MeCartee,  Hopk.  372. 

p.  Effect  of  aotice  of  retainer.— 

Wnere  an  attorney  has  been  actually  retained, 
notwithstanding  there  has  been  no  notice  of 
retainer  served,  the  plaintiff  must  pay  costs  if 
he  wishes  to  discontinue.  BedeU  v.  PotoeUy 
13  Barb.  183 ;  Foster  v.  Bowen,  I  Code  R. 
N.  S.  236 ;  Bobinson  v.  Taylor,  12  Wend. 
191 ;  contra,  Sehenck  v.  Fancher,  14  How. 
95 ;  SmUh  v.  WhUe,  7  Hill,  520. 

q.   Appeal,   how   discontinued.— 

Where  an  appeUant  elects  to  dismiss  his  own 
^peal,  he  must  enter  an  order  to  that  effect, 
and  pay  the  respondent's  costs.  A  written 
notice  served  on  the  respondent  that  the  ap- 
peal has  been  dismissed  is  not  suflScient.  Bur- 
nett V.  Harknessy  4  How.  158 ;  S.  C.  2  Code 
R.  100.  See,  also.  Gale  v.  Wdls,  7  How. 
191 ;  Porter  v.  Jones,  id.  192. 

r.  Infancy  set  up  as  a  defense.— 

Where  an  action  is  commenced  against  several 
defendants,  and  one  or  more  of  them  set  up 
the  defense  of  infancy,  the  plaintiff  may,  on 
a  proper  application  to  the  court,  before  the 
trial,  discontinue  as  to  such  defendants,  with- 
out costs.  Cuyler  v.  Coats,  10  How.  141 ; 
Wellington  v.  Classon,  18  id.  10 ;  S.  0.  9 
Abb.  175,  sub  nom.  Wellington  v.  Claason. 
In  such  a  case,  the  plaintiff  must  make  his 
motion  as  soon  as  he  is  aware  of  such  defense. 
If  he  proceeds  after  such  knowledge,  and 
more  costs  are  incurred,  he  will  be  obliged  to 

gay  them.  St.  John  v.  Hart,  16  How.  192. 
ee,  also.  Van  Buren  v.  Forty  4  Wend.  209. 

«.  Attorney  general,  insolvent  in- 
surance companies.  — When  an  action 
has  been  commenced  by  the  attorney  general, 
under  Laws  of  N.  Y.,  1853,  917,  ch.  466, 
§  24,  to  close  the  business  of  an  insurance 
company,  he  has  no  discretion  in  the  matter; 
he  cannot  carry  out  his  own  views;  he  is 
merely  an  assistant  to  the  comptroller;  he, 
of  his  own  motion,  cannot  discontinue.  Mat- 
ter of  Meehanicsi*  Fire  Insurance  Co.  5  Abb. 
444. 

t  Supplemental  complaint.— Where 

a  plain  tin  revives  an  action  already  com- 
menced, and,  in  his  supplemental  complaint, 
claims  the  same  relief  as  was  claimed  oy  the 
plaintiff  in  the  original  complaint,  he  cannot 
discontinue,  without  paying  costs  fVom  the 
begiqiriiig.  Fisher  v.  HaU,  9  How.  259,    See. 
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also,  1  Hoff.  Pr.  401;  Sogers  v.  Bayers,  2 
Paige,  459 ;  Crippen  v.  Crippen,  11  id.  221 ; 
American  Xiife  Insurance  and  Trust  Co.  v. 
Sackett,  1  Barb.  Ch.  585 ;  Baymond  v.  Johnr 
son,  11  Johns.  490. 

u.  After  counterclaim  has  been  in- 
terposed.— The  plaintiff  had  an  absolute 
right  to  discontinue  (prior  to  the  Code),  on 
payment  of  the  costs,  at  any  time  before 
judgment,  or  a  submission  of  the  case  to  the 
jury.  The  Code  has  not  abrogated  the  for- 
mer practice;  the  plaintiff's  right  is  now  the 
same  as  it  was  before.  The  fact  that  a  coun- 
terclaim has  been  set  up  by  the  defendant  is 
no  ground  for  refusing  to  allow  a  discontinu- 
ance, ibeabi^rd  and  Boanoke  Badroad  Co.  v. 
Ward,  1  Abb.  46 ;  S.  C.  18  Barb.  595.  The 
plaintiff  will  not  be  allowed  to  discontinue, 
unless  special  grounds  are  shown,  where  a 
counterclaim  has  been  interposed,  which  has 
not  been  replied  to.  Cockle  v.  Underwood,  3 
Duer,  676 ;  Aff 'g  S.  C.  1  Abb.  1 ;  12  N.  Y. 
Leg.  Obs.  283;  Approved  in  Seaboard  and 
Boanoke  Bailroad  Co.  v.  Ward,  supra. 

If  an  examination  has  been  taken,  the 
plaintiff  should  not  be  allowed  to  discontinue, 
without  stipulating  to  allow  such  examina- 
tion to  be  offered  on  a  new  trial  for  the  same 
cause.  Cockle  v.  Underwood,  supra. 

V.  When  counterclaim  must  be 
passed  upon  by  the  jury.— Where  the 

defendant  has  set  up  a  counterclaim,  and  on 
his  own  motion  the  complaint  is  dismissed  at 
the  trial,  the  plaintiff  taking  exception,  the 
plaintiff  has  a  right  to  insist  that  such  coun- 
terclaim shall  be  passed  upon  by  the  jury. 
The  defendant  cannot  be  allowed  to  withdraw 
it  and  bring  an  action  for  the  same  cause. 
MUkr  V.  Freeborn,  4  Rob.  608.  See,  also. 
FabricotH  v.  Launitz,  1  Code  R.  NJ  S.  121 ; 
S.  C.  3  Sandf.  743,  sub  nom.  FabhricoUi  v. 
Launitg. 

«.  —  rule.  —  Unless  judgment  has  been 
rendered,  the  plaintiff  may  discontinue  on 
payment  of  costs ;  he  cannot  do  so,  however, 
if  he  has  failed  to  appear  at  the  trial,  or  has 
not  replied  or  demurred  to  a  counterclaim. 
Bees  v.  Van  Patten,  13  How.  25H ;  Seaboard 
and  Boanoke  Bailroad  Co.  v.  Ward,  1  Abb. 
46;  S.  C.  18  Barb.  595. 

X.  —  Statute  of  limitations.— Where 

the  counterclaim  would  be  barred  by  the 
statute,  if  the  plaintiff  was  allowed  to  discon- 
tinue, he  will  not  be  allowed  to  do  so.  Van 
Alen  V.  Schermerhom,  14  How.  287;  Bees 
V.  Van  Patten,  13  How.  258. 

y.  —  before  expiration  of  time  to 

reply. — The  plaintiff  is  not  precluded  from 
discontinuing,  even  where  a  counterclaim  has 
been  set  up,  if  the  time  for  reply  has  not  ex- 
pired. Oaksmith  v.  Sutherland,  4  Abb.  15  ; 
S.  C.  1  Hilt.  265  ;  Pacific  Mail  Steamship  Co. 
V.  LeuUng,  7  Abb.  N.  S.  37. 

z.  Excess  of  costs  paid  attorney. — 

Where  an  action  has  been  settled,  and  an  ex- 
cess of  costs  has  been  paid,  said  costs  not 
having  been  taxed,  the  Excess  may  be  recov- 
Qr^  l^k  by  action.    Where  the  fees  have 
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been  illegally  demanded,  it  is  not  a  Tolnntanr 
uiyment.  Btitton  ▼.  Frink,  3  How.  102 ;  S. 
0.  4  id.  144;  1  How.  App.  Cas.  4;  CHnton  y. 
Strong,  9  Johns.  370 ;  Ripley  r.  Gelsiany  id. 
201 ;  Wi9ner  ▼.  Bulkley,  15  Wend.  321. 

aa.  Tender  of  payment  after  the 
action  has  been  commenced.— An  ac- 
tion was  commenced  on  a  promissory  note, 
and  before  the  time  to  answer  had  expired, 
'the  plaintiff's  attorney  was  tendered  both 
principal  and  interest :  Md,  that  plaintiff  was 
entitled  to  costs  as  well,  which  should  also 
have  been  tendered,  in  order  that  the  tender 
might  be  of  any  avail.  JRockefdler  v.  Weider- 
wax,  3  How.  382 ;  S.  G.  2  Code  R.  3,  sab 
nom.  Rockfillow  y.  Weiderwax. 

bb.  Tender,  payment  into  court.— 

The  defendant  shall  recover  his  costs,  when 
it  is  shown  that  the  money  was.  tendered  be- 
fore the  action  was  commenced ;  that  it  was 
always  ready,  and  at  the  trial  is  actually  paid 
into  court.  Knight  y.  Beach,  7  Abb.  N.  S. 
241.    See,  also,  id.  249. 

ce.  Payment  to  unauthorized  third 

party. —  After  the  action  had  been  com- 
menced, the  defendant  came  to  the  plaintiff's 
store  and  paid  the  amount  claimed  to  a  clerk, 
who,  however,  had  no  knowledge  that  an  ac- 
tion had  been  commenced.  Held,  that  the 
Slain  tiff  was  entitled  to  costs.  Bogardua  v. 
lightmeyer,  3  Abb.  179.  See,  also,  People  v. 
Banker,  8  How.  258. 

dd.  Tender  before  action  com- 
menced, but  after  attorney  retained. 

The  creditor  employed  an  attorney,  who  had 
filed  a  declaration  and  mailed  a  copy  to  the 
sheriff  for  service.  Before  this  was  served,  the 
debtor  made  a  tender  of  the  amount  duis,  but 
without  costs.  Held,  sufBcient,  particularly 
if  he  is  not  informed  by  the  creditor,  what 
costs  have  been  incurred.  HuU  v.  Peters,  7 
Barb.  331;  overruling  Betan  v.  Drew,  19 
Wend.  304. 

ee.   Defense  arising  after   action 

commenced. — Before  the  Code,  the  defend- 
ant could  not  plead  a  satisfaction  of  the  plaint- 
iff's demand,  under  the  general  issue.  Boyd 
T.  Weeks,  2  Denio,  321.  But  since  the  Code, 
be  may  do  so.  After  the  action  has  been 
opnunencedi  tlw  dofondant  may  settle  the 


came  of  action,  and  then  set  that  ftct  xfp  m 
his  answer.  WUHs  v.  Chipp,  9  How.  568. 

ff'  Foredoeure  actions,  no  costs  to 
junior  incumbrancers.— Where  an  ac- 
tion is  commenced  to  foreclose  a  mortgage, 
the  plaintiff  may  discontinue  his  action,  wiui 
out  paying  the  costs  of  junior  incumbrancers, 
who  have  appeared  in  order  that  their  rights 
might  be  protected.  OaUagher  y.  Egan,  2 
Sandf  .  742. 

gg.  Q^neral  rule  as  to  foreclosure 

actions. — Where  an  action  is  commenced  to 
foreclose  a  mortgage,  on  default  of  the  pay- 
ment of  interest,  unless  there  is  some  oppress- 
ive conduct  on  the  part  of  the  plaintiff,  the 
defendant  cannot  move  that  the  action  be  dis- 
continued, on  his  paying  into  court  the  inter- 
est due.  Ferris  v.  Ferris,  28  Barb.  29 ;  S.  O. 
16  How.  102.  See,  also,  Hunt  v.  Keech,  3 
Abb.  204;  Noyes  y.  Clark,  7  Paige,  179; 
Lynch  v.  Cunningham,  6  Abb.  94 ;  SUeie  y. 
Bradfield,  4  Taunt.  227 ;  Thurston  v.  March, 
5  Abb.  389;  S.  0.  14  How.  572,  sub  nom. 
Thurston  v.  Marsh;  OowUU  v.  Hat^forth,  2 
Wm.  Black,  958 ;  Bartow  v.  Cleveiand,  7  Abb. 
339 ;  S.  G.  16  How.  364. 

hh,  A4justment  of  costs  in  fbre- 

closure  actions. — ^Where  an  action  has 
been  commenced  to  foreclose  a  mortgage  (the 
rule  is  the  same  in  any  equitable  action),  and 
tender  has  been  made  before  judgment.,  either 
party  may  make  application  tp  the  court  to 
tiave  the  costs  adjusted.  Pratt  v.  Bamsddl, 
16  How.' 59;  S.  0.  7  Abb.  340  (n.)  See, 
also,  Pratt  v.  Conkey,  15  How.  27. 

ft.  More  than  one  defendant.— An 

action  was  commenced  on  a  joint  and  several 
bond,  against  several  defendants,  who  defended 
separately.  Held,  that  if  the  plaintiff  settled 
the  action  with  one  or  more  of  the  defendants, 
without  the  concurrence  of  the  others,  be  was 
liable  to  such  others  for  the  costs  of  the 
defense.  Clark  v.  Wood,  9  Wend.  435. 

ji'  Actions  by  officers  jointiy.— 

Where  an  action  is  commenced  by  more  than 
one  officer,  e.  a,,  two  or  more  overseers  of  the 
poor,  one  of  them  cannot  discontinue  without 
the  consent  of  the  rest.  Perry  v!  Tynen,  22 
Barb.  137.  See,  also.  Downing  y.  Bugar,  21 
Wend.  184. 
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TITLE  XL 

V 

Of  appeals  in  dvil  actions. 

Appeals  in  general. 

Appeals  to  court  of  appeals. 

Appeals  to  the  supreme  court  from  an  inferior  courf. 

Appeals  in  the  supreme  court  and  the  superior  court,  and  the  court  of  com . 

mon  pleas  of  Uie  city  of  New  York,  from  a  single  judge  to  the  general 
'  term. 
Appeal  to  the  court  of  common  pleas  for  the  city  and  coontj  of  New  York, 

or  to  a  county  court,  from  an  inferior  court. 


CaaAPTEE  L 

Appeals  in  general. 

Ssonov  323.  Writs  of  error  abolished,  and  appeals  snbstitated. 

324.  Orders  made  out  of  court,  how  vacated  or  modified. 

325.  Who  raav  appeal. 

326.  Parties,  now  designated  on  appeal. 

327.  Appeal,  how  made. 

328.  Clerk  to  transmit  papers  to  appellate  court. 

329.  Intermediate  orders  affecting  the  judgment,  may  be  reviewed  on  the  appeal. 

330.  Judgment  on  appeal. 

331.  Certain  appeals  to  be  within  two  yean. 

332.  Other  appeals  within  thirty  days. 

§  323.  [271.]  Writs  of  error  abolished,  and  appeals  substiiuted* 
Writs  of  error  in  civil  actions,  as  they  have  heretofore  existed,  are 

abolished,  and  the  only  mode  of  reviewing  a  judgment  or  order  in  a  civil 

action  shall  be  that  prescribed  by  this  title. 


a.  Gkeneral. — The  law  provides  but  two 
modes  of  correcting  errors  in  legal  proceed- 
ings: One  by  motion,  where  the  error  is  one 
of  form  arising  out  of  a  failure  to  conform  to 
the  settled  practice  of  the  court ;  the  other  by 
appeal,  where  the  errors  consist  in  the  omis- 
sion of  the  court  itself  to  properly  observe 
and  apply  the  law  affecting  the  rights  involved 
in  controversy  in  making  its  adjudication 
upon  them.  Da^nibls,  J.,  in  Ltblnf  v.  Boae- 
krone,  55  Barb.  202. 

5.  Suits   oommeixced    before   the 

Code. — In  all  cases  where  the  suit  was  in- 
stituted prior  to  the  adoption  of  the  Code, 
and  determined  afterward,  the  parties,  on  ap- 
IM«l«  must  be  governed  in  their  proceedmgs  as 
(kr  as  practicable  by  the  new  regulations; 
but  where  this  will  not  accomplish  the  de- 
sired end,  the  parties  are  at  liberty  to  resort 
to  the  former  practice  unless  the  latter  course 
has  been  plainly  prohibited  by  legislative 
enactment.  Thompson  v.  Blanchard,  4  How. 
260;  S.  C.  3  id.  399;  Farmers'  Loan  and 
Trust  Co,  V.  Carroll,  id.  211 ;  S.  0.  2  N.  Y. 
(2  Comst.),  566;  2  Code  R.  138.  And  see 
Lake  v.  Gibson,  3  How.  420;  S.  C.  2  N.  Y. 
(2  Comst.),  188 ;  Doty  v.  Brown,  3  How. 
375 ;  ScoU  v.  Becker,  id.  373  ;  S.  C.  2  Code 
R.  3;  Butler  v.  Miller,  3  How.  339;  S.  C.  1 
Code  R.  110;  I  N.  Y.  (1  Comst.),  428; 


Selden  v.  Vermaya,  3  How.  337 ;  S.  C.  1  Code 
R.  110;  Spaldmg  v.  Kinysland,  3  How.  337; 
S.  C.  1  Code  R.  110;  Mayor,  etc.  of  New 
York  V.  Schermerhom,  3  Uow.  334 ;  S.  C.  1 
Code  R.  109. 

c.  Writ  of  error.--That  the  Ibrm  of  an 
appeal  as  a  substitute  (or  a  writ  of  error  was 
not  intended  in  alt  cases,  is  evident  from  sec 
tion  471.   Freeman  v.  KendaU,  41  N.  Y.  (2 
Hand),  518.    The  proper  method  of  review 
ing  an  award  of  arbitrators  is  by  writ  of  er- 
ror, id.  Isaacs  v.  BMHemedrash  Society,  19 
N.  Y.  (5  Smith),  584.    Before  the  enactment 
of  1859,  ch.  174,  a  final  decision  of  the  supreme 
court  in  proceedings  by  mandamus,  was  re 
viewable  by  writ  of  error.  Becker  v.  People, 
18  N.  Y.  (4  Smith),  487 ;  Pe(^le  ex  rel.  Ben- 
der V.  Church,  20  N.  Y.  (6  Smith),  529.    But 
an  appeal  is  now  the  form.  id.     And  see  §  333, 
post  and  note.    The  review  of  a  final  decision 
of  the  general  term  upon  a  writ  of  certiorari  is 
properly  effected  by  means  of  a  writ  of  error 
Freeman  v.  Ogden,  40  N.  Y.  (1  Hand),  105, 
106;  S.  0.  below,  17  Abb.  326  (n.)    A  writ 
of  error  is  not  the  mode  of  bringing  up  for 
review  a  decision  of  the  supreme  court  in  a 
special  proceeding,  as  defined  by   the  Code 
King  v.  Mayor,  etc,  of  New  York,  36  N.  Y.  ^9 
Tiff.),  182;  S.  C.  1  Trans  App.  288.     A  writ 
of  error  in  behalf  of  the  people  will  lie  alter 
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judgment  in  fkyor  of  the  defendant,  in  crimi- 
nal cases.  Laws  of*  1852,  ch.  82.  People  r, 
Barry,  10  Abb.  225,  227;  S.  C.  4  Park.  ft57. 

d.  Nature  of  an  appeal.— The  ^>peal 

was  intended  to  be  a  mere  substitute  for  a 
writ  of  error  in  respect  to  common  law  judg- 
ments and  proceedings,  and  in  respect  to 
equitable  proceedings,  the  appeal  is  intended 
to  be  such  a  proccHoding  and  with  just  such 
force  as  was  formerly  in  practice  in  reviewing 
proceedings  in  equity.  Gormly  v.  Mcintosh, 
22  Barb.  271.  An  appeal  is  in  the  nature  of 
a  new  action,  id.  Whitley  v.  Leeds^  27  How. 
378  ;  Tindal  ▼.  Janes,  11  Abb.  258,  259 ;  S. 
C.  19  How.  469;  Kanouse  ▼.  Martin,  2 
Sandf.  739;  S.  0.  3  Code  R.  203;  Enos  y. 
Thomas,  5  How.  359.  But  the  following 
cases  hold  to  the  contrary.  Jackson  v.  Allen, 
26  How.  119;  Seely  v.  Prichard,  12  N.  Y. 
Leg.  Obs.  245 ;  S.  G.  3  Duer,  669 ;  Johnson 
▼.  Yeomans,  8  How.  140.  And  in  Ranney  r. 
Stringer,  4  Bosw.  663,  it  was  expr»Bdy  held, 
to  be  a  continuation  of  the  originid  action. 

e.  Appeals  by  the  people  or  State 

officers. — ^An  appeal  may  be  brought  by  the 
people  of  the  State,  or  any  state  officer  or 
ooard  of  State  officers,  from  any  judgment  or 
order  against  them,  in  any  court,  without  anv 
undertaking  or  security  whatever,  and  such 
appeals  now  pending,  or  that  shall  hereafter 
be  brought,  shall  operate  as  a  stay  of  proceed- 
ings on  the  judgment  or  order  appealed  from. 
Laws  of  1861,  ch.  288,  §  2. 

/.  Municipal  corporations— appeals 

by.-^All  appeals  by  municipal  corporations 
from  the  judgment  or  decree  of  any  court  of 
this  State,  shall  be  yalid  to  stay  proceedings 
on  such  judgment  or  decree,  without  security 
or  undertaking  being  given,  unless  the  court 
in  which  such  judgment  or  decree  is  rendered 
shall  otherwise  direct ;  and  in  such  case,  an 
undertaking,  executed  in  their  official  capacity, 
by  either  the  mayor,  comptroller  or  counsel 
to  the  corporation  in  the  name  and  on  behalf 
of  said  corporation,  shall  be  valid  for  the  pur^ 
pose  of  such  afipeal,  and  shall  bind  said  cor- 
poration to  the  performance  of  the  conditions 
of  said  undertaking.  Laws  of  1859,  ch.  662, 

§1. 

g.  Appeal  by  pauper.  —  The  sutute 

authoriasing  prosecutions  in  forma  pauperis 
does  not  include  appeals,  and  a  pauper  cannot 
appeal  as  such.  Grander  ▼.  Harper,  14  How. 
16 .  See,  also,  McDonald  v.  Bank  for  Savings 
in  the  city  of  New  York,  2  How.  35 ;  Bolton 
T.  Gardner,  3  Paige,  273;  Moore  t.  CooUy,  2 
Hill,  412. 

h.  Right  to  appeal— waiver.  — A 

positive  waiver  of  the  right  to  appeal,  by  a 
stipulation  between  the  parties,  before  judg- 
ment in  the  subordinate  courts,  will  be  en- 
forced in  the  appellate  court,  and  the  appeal 
dismissed.  Townsend  v.  Masterson,  etc,. 
Stone  Dressing  Co.,  15  N.  Y.  (1  Smith),  587. 
There  are  various  qecisions  as  to  what  is  an' 
implied  waiver  of  the  right  to  appeal.  Ben- 
kard  v.  Bahcock,  27  How.  391 ;  S.  C,  17  Abb. 
421 ;  2  Rob,  175,     Tb^  c«ses  in  wbtob  the 


appeal  was  dismissed  on  the  ground  of  wmiTer 
are  those  where  the  appellant  had  attempted 
actively  to  enforce  either  the  whole  of  a  judg- 
ment-order or  decree  in  his  Ikvor,  or  else 
some  part  thereof,  connected  with  and  depend- 
ent upon  such  other  part  thereof  as  he  may 
have  appealed  from;  or  else  where  he  ha)d 
availed  himself  of  some  benettt  or  favor, 
granted  or  oflhred  by  such  judgment-order  or 
decree,  as  an  alternative  to  exercising  the 
right  of  appeal.  Robertson,  J.  in  id.  if  the 
defendant  voluntarily  tenders  the  amount  of 
the  verdict  in  favor  of  Uie  plaintiff,  with  costs, 
the  acceptance  of  such  amount  does  not  pre 
dude  the  plaintiff  from  appealing,  id;  Hig- 
bie  V.  Westlake,  14  N.  T.  (4  Kern.),  281; 
Clowes  V.  Dickinson,  8  Cow.  328.  Where 
a  party  took  proceedings  on  one. part  of  a 
judgment  in  bis  favor,  and  then  appealed 
from  the  residue,  held,  that  all  the  provisions 
of  the  judgmeot  being  connected  and  depend- 
ent, the  appellant  must  be  deemed  to  have 
waived  his  right  to  appeal.  Bennett  v.  Van 
Syckel,  18  N.  Y.  (4  Smith),  481.  Where  an 
order  was  granted  to  the  one  party,  upon  his 
paying  costs,  the  other,  by  accepting  such 
costs,  was  held  to  waive  his  right  to  appeal 
from  the  order.  Lm/ois  v.  Irving  Fire  Insur- 
ance Co.  15  Abb.  140  (n.)  And  to  the  same 
effect  is  Badway  v.  Graham,  4  Abb.  468 
Where  a  party,  on  the  denial  of  a  motion, 
avails  himself  of  a  privilege  to  renew,  he  can- 
not appeal  fix>m  the  order  denying  the  motion 
in  the  first  instance.  NoMe  v.  Presoott,  4  £. 
D.  Smith,  139.  And,  see  further  on  this  sub- 
ject. Brown  t.  Bidkardson,  7  Kob.  57 ;  Lup- 
ton  V.  Jewett,  19  Abb.  320 ;  S.  G.  1  Rob.  639 ; 
Kelly  V.  Bloom,  17  Abb.  229 ;  Wells  v.  Dan- 
forth,  1  Code  R.  N.  S.  415.  A  sheriff  does 
not  waive  his  right  to  appeal  from  a  judgment 
rendered  against  him  fo^  an  escape,  although 
he  has,  in  the  meantime,  prosecuted  to  judg- 
ment and  execution  the  limit  bond,  and 
although  he  has  collected  a  portion  of  the 
judgment  against  the  sureties.  Lawrence  t. 
CampheU,  32  N.  Y.  (5  Tiff.),  455. 

ft.  DisxniBBal  or  abaudanmant  of  the 

appeal,  if  voluntary,  does  not  preclude  the 
party  from  renewing  the  appeal  within  the 
time  limited  by  law.  Crafts  v.  Ives,  Gt.  App. 
October,  1852.  Or  if  there  is  a  defect  in  (he 
undertaking,  the  appellant  will  be  allowed  to 
bring  a  new.  appeal.  Kelsey  v.  CampheU,  14 
Abb.  368;  S.  G.  38  Barb.  238;  Langley  v. 
Warner,  1 N.  Y.  (1  Gomst.),  606 ;  S.  0. 3  How. 
363;  1  Gode  R.  111.  But  the  non-payment 
of  costs  of  the  first  ^>peal  is  ground  for 
staying  proceedings  on  the  second  appeal.* 
Dresser  v.  Brooks,  5  How.  75.  If  the  appel- 
lant offers  to  dismiss  his  appeal  on  reason- 
able conditions,  he  is  entitled  to  an  order  to 
that  effect.  Porter  v.  /ones,  7  How.  192; 
BumeU  v.  Harkness,  4  id.  158;  S.  G.  2  Gode 
R.  100.  But  he  usually  has  to  pay  re^ond- 
ent's  costs,  id.  And  me  Warren  v.  Eddy^ 
13  Abb.  28;  S.  0.  32  Barb.  664. 

i.  Appeal,  effect  of.— The  court  below, 
while  the  appeal  is  pending  in  the  court  of 
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original  suit  would  not,  except  in  a  clear  case 
of  firaiid,  authorise  the  court  virhich  had 
adopted  the  decree  of  the  appellate  court,  to 
set  it  aside  or  grant  a  perpetual  injunction 
staying  its  enforcement.  Mutm  y.  Warrall, 
16  Barb.  ^1. 

I  Motion,  when  proper  .—  An  irregu- 
larity is  not  to  be  taken  advantage  of  by  ap- 
rl,  but  by  motion.  Ingersoll  v.  Bositoicky  22 
Y.  (8  Smith),  425;  Pitt  y.  Damson,  37 
Barb.  97 ;  S.  G.  13  Abb.  129,  sub  nom.  iMm^ 
9<m*8  Case;  and  S.  G.  Re?'d,  34  flow.  355 ; 
3  Abb.  N.  S.  398;  37  N.  Y.  (10  Tiff.),  235; 
Dart  V.  McAcUm,  27  Barb.  187 ;  Bank  of 
Oenssee  t.  Spencer,  15  How.  14.  See  Wilis 
▼.  Brown,  3  Barb.  37.  Where  (acts  arise  after 
the  judgment  which  constitute  a  ground  for 
preyenting  its  execution,  the  party  can  avail 
himself  of  such  a  condition  by  motion  to  set 
aside  the  judgment.  Wetmore  v.  Late,  34 
Barb.  515;  S.  G.  22  How.  130;  People  and 
Taylm  y.  Mayor,  ete.  of  New  York,  11  Abb. 
66;  S.  G.  8  id.  7.  And  see  Clark  y.  Bow- 
ling, 3  N.  Y.  r3  Gomst.),  216,  227;  Davis  y. 
Sturtevant,  4  Duer,  148.  The  objection  that 
the  judgment  does  not  conform  to  the  verdict 
must  be  taken  by  motion.  Griswold  v.  Haven^ 
26  How.  170;  S.  G.  16  Abb.  413,  sub  nom. 
Grisufold  y.  Havens. 


§  3^4u  [272.]  Orders  made  oiU  of  court,  how  vacated  or  modified. 

An  order  made  out  of  eourt,  without  notice  to  the  adverse  party,  may 
be  vacated  or  modified,  without  notice,  by  the  judge  w.o  made  it,  or  may 
be  vaeated  or  modified,  ou  notice,  in  the  manner  in  which  other  motions 
are  made. 


appeals,  as  they  formerly  had  afker  writ  of 
error  brought,  have  stiU  control  over  the  judg- 
ment in  regard  to  making  amendments;  aiKl 
the  judgment  is  stiU  regarded  as  remaining  in 
that  court  for  all  the  purposes  of  amendment. 
Mamon,  J.,  in  Judeon  v.  Chray,  17  How.  289, 
and  in  New  York  Ice  Co.  v.  Northwestern 
Insurance  Co.  21  id.  296 ;  S.  G.  23  N.  Y.  (9 
Smith),  357,  sub  nom.  New  York  lee  Co.  v. 
Northwestern  Ins.  Co.  of  Oswego^  it  was 
hM,  GOMSTOOK,  Gh.  J.,  thai  a  judgment  may 
be  amended  by  the  court  below  at  any  time 
befors  the  time  for  appeal  has  expired,  and 
wrohabfy  afterward.  S.  G.  12  Abb.  414. 
Where  a  sheriff  has  subjected  himself  to 
prosecntioa  by  neglecting  to  return  the  exe- 
cution within  the  prescribed  time,  the  fact 
that  the  party  afUrward  appeals  from  the 
tudgment  does  not  preclude  the  respondent 
mmi  bringing  his  action  against  the  sheriff. 
Bowman  v.  ComcO,  39  Barb.  69. 

During  an  appeal  from  a  judgment  against 
an  estate,  the  surrogate  has  no  power  to  enter- 
tain proceedings  for  the  enforcement  of  su(^ 
judgment.  CwrUt  v.  StdweU^  32  Barb.  354; 
S.  G.  25  How.  592  (n.) 

k.  Eflbct  of  aflwigning  intereBt.— The 

objection  that  a  party  had  parted  with  his 
interest  before  or  pending  the  appeal  in  the 


a.  Ldmitatloii. — ^This  section  does  not 
allow  one  justice  to  vacate  an  order  made  by 
anotiier  justice,  except  upon  notice.  Swift  v. 
WyUcj  5  Rob.  641.  This  section  was  de- 
signed to  allow  a  judge  who  had  hastily  or 
improvidently  granted  an  order  to  rectify  the 
error,  if  applied  to  immediately  and  before 
any  steps  are  taken  in  the  action ;  it  was  not 
intended  to  give  an  unlimited  ri^t  to  yaeate 
orders  granted  ex  parte.  Peck  v.  Yorks,  2A 
How.  3&;  S.  G.  Aff'd,  41  Barb.  547.  It 
iocs  not  apply  to  orders  made  upon  notice. 
Follett  V.  Weed,  3  How.  360.  And  see  Bank 
of  Oenesee  v.  Spencer,  15  How.  14. 

h.  Order  of  ix^junctlon. — This  section 

applies  -as  well  to  injunction  orders  as  to 
other  orders.  The  special  provision  made  by 
section  225  is  in  addition  to  the  powers  con- 
ferred by  this  section,  and  not  a  substitute. 
Peck  y.  Yorks  41  Barb.  547 ;  Aff'x  S.  G.  24 
How.  363 ;  Bruce  v.  Delaware  and  Hudson 
Canal  Co.  8  How.  440.  But  a  judge  should 
nenrer  yaeate  or  modify  an  ii\j unction  order 
without  notice^  except  in  very  uigent  cases, 
lb. 
c.  Order  of  arrest. — An  application-  to 

yaeate  or  modify  an  order  of  arrest  under 
§  204,  when  made  to  the  judge  who  granted 
the  order,  is.  a  motion  which  can  be  granted 


under  this  section.  Cayuga  County  Sank  t. 
Warfield,  13  How.  439.  But  see  Rogers  v. 
McElhone,  20  How.  441 ;  S.  G.  12  Abb.  292. 

d.  County  judge.  — A  county  judge, 
when  he  makes  the  order,  may  vacate  or 
modify  it  on  an  e»  parte  application.  Peck  v. 
Yorks,  41  Barb.  547 ;  AtTg  S.  G.  24  How. 
363;  contra,  Bogers  v.  McElhone,  20  How. 
441 ;  S.  C.  12  Abb.  292. 

e.  Supplementary  prooeedings.— 

A  motion  to  vacate  an  order  that  a  defendant 
appear  before  a  referee  and  make  discovery, 
may  be  made  either  to  the  justice  who 
granted  it,  or  to  another.  Blali  y.  Locy,  6 
How.  108;  S.  G.  1  Gode  R.  N.  S.  406.  And, 
see  Lindsay  v.  Sherman,  5  How.  308 ;  S.  G. 

1  Gode  R.  N.  S.  25. 

/.  Stay  of  prooeedlngs.— If  a  suy  of 

proceedings,  to  enable  a  party  to  move  for  a 
special  jury,  is  obtained  from  any  other  judge 
than  the  one  who  is  to  preside  at  the  trial 
term,  the  order  may  be  vacated  on  applica- 
tion. Walsh  y.  Sun  Mutual  Insurance  Co. 

2  Rob.  646 ;  S.  G.  17  Abb.  356. 

g.  Motion— appeal.— The  proper  mode 
of  getting  rid  of  an  order  improperly  made  by 
a  judge  at  chambers,  is  by  motion  to  the  court 
to  set  it  aside.  Bank  of  Genesee  y.  Spencer, 
15  How.  14.    And  not  by  appeal.  landaay  y. 
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Sherman^  5  id.  308 ;  S.  G.  1  Cod«  R.  N.  S. 
25 ;  iS^iva^  v.  Belyta,  3  How.  276 ;  S.  G.  1 
Gode  R.  42.    But  an  order  of  tbe  BpecuU 


teniiy  dewifin§  th«  motion  to  TMste  or  mc , 

an  ex  parte  order,  is  a{>pealable.  Culver  ▼. 
HoUiBter,  29  How.  479 ;  8.  G.  17  Abb.  405. 


k  325.  [273.]   Who  may  appeal. 

Any  party  aggiieved  may  appeal  in  the  cases  prescribed  in  this  title. 


CI.  Q^neral. — No  one  can  appeal  from  an 
order  or  decree  who  is  not  injured  thereby ; 
and  even  a  party  aggrieved  by  one  branch  of 
a  decree,  does  not  thereby  acquire  a  right  to 
call  in  question  another  portion  of  the  decree 
which  has  no  bearing  or  efibct  upon  his  rights 
and  interests.  Cuykr  t.  Moreland,  6  Paige, 
273.  It  is  the  general  rule  that  only  the  party 
aggrieved  by  the  judgment  can  reverse  it. 
Fairbanks  v.  Carlies,  1  Abb.  150.  But  see 
Striker  v.  MoU,  6  Wend.  465.  A  wife,  who 
is  a  necessary  party  to  a  foreclosure  action, 
and  whose  individual  right  of  dower  may  be 
affected  by  the  decree,  1ms  such  an  interest  as 
to  authorize  an  appeal  by  her.  Kitfer  v.  Win- 
kens,  39  How.  176. 

&.  Straxigers  to  the  action.— This 

section  does  not  embrace  strangers  to  the  ac- 
tion, but  includes  only  a  party  to  the  record 
or  his  representatives.  Matter  of  Bristol^  16 
Abb.  397  ;  E.  B.  v.  E.  C.  B.  8  id.  44;  S.  G. 
28  Barb.  299;  Martin  v.  Kawmse,  2  Abb. 
390;  Beach  v.  Gregory,  id.  203,  209;  S.  C. 
Aff'd,  1  Hilt.  201,  sub  nom.  Beach  v.  Bay- 
mond ;  3  Abb.  78.  And  although  a  ^trangor 
may  apply  to  be  relieved  from  proceedings  in 
an  action,  yet,  on  the  denial  of  his  applioation, 
he  cannot  appeal  therefrom.  Matter  o/Bristol^ 
16  Abb.  397,  and  E,  B.  v.  E,  C.  B.  8  id.  44; 
S.  G.  28  Barb.  299,  3i|(  &  devisee  or  legate, 
although  not  a  party  to  the  surrogate's  proceed- 
ings, may  appeal  from  a  decree  of  such  surro- 
gate without  even  obtaining  leave  of  the  court. 
Lewie  v.  Jones,  50  Barb.  645.  And  see  Sher- 
man's Appeal,  16  Abb.  397  (n.);  S.  0.  42 
Barb.  274,  sub  nom.  Parish  v.  Parish'  1 


Redf.  130;  Aff'd,  Gt.  App.  25  N.  Y.  (11 
Smith),  9,  sub  nom.  Delafield  v.  Parish, 
And  a  purchaser  at  a  foreclosure  sale  is  en- 
titled to  appeal  from  an  order  setting  aside 
the  sale.  Mortimer  v.  Nash,  17  Abb.  229  (n.) 
And  see  Matter  of  Cavanagh,  14  id.  258 ;  S. 
G.  37  Barb.  22;  23  How.  358.  An  attorney 
for  a  married  woman  in  an  action  against  her 
by  the  husband,  may  aopeal  from  an  order  of 
discontinuance,  etc.,  when  his  fees  and  dis- 
bursements were  not  provided  for.  McKeneie 
V.  Mhodes,  13  Abb.  337 ;  Rev'g  S.  G.  21  How 
467,  sub  nom.  McKenxie  v.  McKeneie, 

c.  SeTeralplaintifSs  or  defendants. 

Under  the  Gode,  any  one  or  more  co-plaint- 
iflb  or  oo-defendants  may  appeal  alone. 
Brown  v.  Bichardson,  4  Rob.  603 ;  Mattieon 
V.  Jones,  9  How.  152.  And  such  appeal  by 
one  will  not  prevent  the  others  frt>m  appealing. 
Brown  v.  Bichardson,  sttpra.  In  an  appeal 
from  a  judgment  against  several  defendants 
on  their  joint  answer,  as  being  frivolous  as  re- 
gards some,  but  whidi  is  sufficient  as  regai^ 
others  of  them,  all  of  the  defendants  may 
join.  Bank  of  Cooperstown  i.  Corlies,  1 
Abb.  N.  S.  412. 

d.  Decease  of  party.— Where  a  party 

in  a  cause  dies  after  the  return  is  filed  in  the 
court  of  appeals,  the  court  having  obtained 
jurisdiction,  has  the  power  to  allow  his  legal 
representatives  to  be  substituted.  Hastings  v. 
McKinley,  8  How.  175.  In  case  of  the  <kaCh 
of  a  party  after  judgment,  his  representatives 
may  appeal.  Martin  v.  Kanouee,  2  Abb.  390; 
Beech  v.  Gregory,  id.  203,  204 ;  S.  G.  Aff'd, 
1  Hilt.  201 ;  3  Abb.  78. 


§  SQfd.  [^7^*]  Pci^^^ies,  how  dengnated  on  appeal. 
.     The  party  appealing  shall  be  known  as  the  appellant,  and  the  adyerse 
party  as  the  respondent.     But  the  title  of  the  action  shall  not  be  changed 
in  consequence  of  the  appeal. 


Papers,  how  entitled.  —  Where  af- 
fidavits and  notice  of  motion  were  entitled 
"  supreme  court,"  for  a  motion  in  the  court 
of  appeals,  held,  defective,  and  the  motion 


denied  on  that  ground.  They  should  have 
been  entitled  **  court  of  appeals."  Clickman  v. 
(jlickman,  1  N.  T.  (1  Comst.),  611 ;  S.  C.  3 
How.  365,  and  1  Oode  R.  98. 


§  337.  [275.]  (Am»d  1849.)  Appeal,  how  made. 

An  appeal  must  be  made  by  the  service  of  a  notice  in  writing  on  the 
adverse  party,  and  on  the  clerk  with  whom  the  judgment  or  order  appealed 
from  is  entered,  stating  the  appeal  from  the  same,  or  some  specified  part 
thereof.  When  a  party-  shall  give,  in  good  faith,  notice  of  appeal  from  a 
judgment  or  order,  and  shall  omit,  through  mistake,  to  do  any  other  act 
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necessary  to  perfect  the  appeal  or  to  stay  proceediugs,  the  court  may  per- 
mit an  amendment  on  such  terms  as  may  be  just 

L  NanoB  of  Appeal. 


a.  Revenue  stamp. — A  notice  of  ap- 
peal from  a  justice's  court  to  »  court  of  re- 
cord, requires  a  stamp.  Lewis  y.  BattdaUf  30 
How.  378;  S.  C.  1  Abb.  N.  S.  135;  Whitley 
T.  Leeds,  27  How.  378.  But  the  notice  un- 
stamped would  not  be  actually  void,  id.  And 
see  subd.  TI,  a.  The  statute  requiring  a  stamp 
in  such' cases  has  been  repealed.  Laws  of  Con- 
gress, 1867,  ch.  169,  §  9,  on  page  475. 

b.  Requisites. — A  notice  of  appeal  from 
a  judgment  at  circuit  or  special  term,  which 
states  that  the  appeal  is  taken  to  the  "  su- 
preme court,"  inst^  of  to  the  "general  term 
of  the  sunreme  court,"  as  stated  in  the  Laws 
of  1854,  ch.  270,  is  suflScient,  especially  if  the 
undertaJcing  recites  that  the  defendant  has  ap- 
pealed to  the  **  supreme  court  atgenend  term." 
People  ex  rel.  Boylston  v.  Tarhell,  17  How. 
120.  Where  the  notice  merely  states  that  the 
defendants  appeal  <*  from  the  judgment  entered 
in  this  action  to  the  general  term  of  this 
court,"  such  notice  is  a  suflScient  compliance 
with  the  requirement  of  this  section.  Wilson 
y.  Allefiy  3  How.  369.  It  is  not  necessary 
that  the  notice  should  state  the  grounds  upon 
which  the  appeal  is  brought ;  it  is  enough  if 
It  specify  what  part  of  the  judgment  it  is  in- 
tended to  review  on  appeal.  lb. 

c.  Case  and  ezoeptions.— A  copy  of 

the  case  amd  exceptions  served  upon  the  ad- 
verse party  is  equivalent  to  a  formal  notice  of 
appeal.  Jackson  v.  Fassitt^  33  Barb.  645;  S. 
C.  12  Abb.  281 ;  21  How.  279;  Sherman  v. 
WeUs,  14  id.  522. 

d.  Service  on  clerk.— Unless  the  notice 
of  appeal  is  served  on  the  clerk  within  the 
time  speciaed  in  |§  331  and  332,  the  right  to 
appeal  is  lost.  Morris  v.  Morange,  26  How. 
247;  S.  G.  17  Abb.  86;  Aff'd,  31  How.  639 
(n.),  sub  nom.  Morange  v.  Morris,  And  see 
WestooU  V.  Piatt,  1  Code  R.  100.  The  omis- 
sion to  serve  the  notice  within  the  time  limited 
cannot  be  supplied  or  rectifted.  Morris  v. 
Moranae,  supra;  EUsworth  v.  Fulton,  24 
How.  W;  People  ex  rel.  (hmmUl  v.  Eldrtdge, 
7  id.  108;  TrippY.DeBow,  5  id.  114;  S.  0.  3 
Code  R.  163.  But  see  Crittenden  v.  Adams, 
5  How.  310;  S.  0.  1  Code  R.  N.  S.  21;  3 
Code  R.  145. 

e.  Adverse  party.-^n  an  appeal  from  a 
justice's  court  to  a  court  of  record,  service  of 
the  notice  of  appeal  on  the  respondent  is  not 
merely  a  directory  statute — it  is  imperative ; 
a  verbal  notice  amounts  to  nothing.  People  ex 
rel.  Gemmill  v.  Eldrtdge,  7  IIow.  108.  The 
'*  adverse  party,"  within  the  intent  of  the 


statute,  is  the  part^  whose  interest  in  the  sub- 
ject of  the  appeal  is  in  conflict  with  the  rever 
sal  or  modification  sought.  Cotes  v.  Carroll,  28 
How.  436.  In  an  action  brought  by  executors 
for  the  construction  of  a  will,  where  several 
heirs  and  devisees  are  made  defendants,  and 
the  decree  of  the  court  allows  the  claims  of 
some  of  the  defendants,  but  not  of  othent,  the 
latter  defendants,  in  bringing  their  appeal  from 
such  judgment  or  decree,  should  serve  their 
notice  of  appeal  and  other  papers,  not  onlj 
upon  the  plaintiifii,  but  upon  the  defendants 
in  whose  favor  the  judgment  was  pronounced, 
as  these  defendants  are  '* adverse"  parties, 
within  the  meaning  of  the  Code.  id.  Every 
party  to  an  action,  whether  as  plaintiff  or  de- 
fendant, who  has  an  interest  in  sustaining  the 
judgment  or  determination  appealed  from,  is 
an  ''adverse  party,"  within  tne  meaning  of 
this  section  (327),  and  as  such,  is  therefore 
entitled  to  notice  of  appeal.  Hiseoek  v.  Phelps, 
2  Lans.  106.      * 

/  Attorney. — ^The  notice  of  appeal  should 
be  served  on  the  attorney  of  record  in  the 
court  below,  not  on  the  party.  Tripp  v.  De 
Bow,  5  How.  114;  S.  C.  3  Code  R.  163.  And 
see  Crittenden  v.  Adams,  5  How.  310 ;  S.  C. 
1  Code  R.  N.  S.  21 ;  3  CodeR.  145  ;  Court  of 
Appeals,  Rule  4,  post, 

g*  Service  by  mall.— If  service  of  the 

notice  of  appeal  on  the  clerk  is  by  mail,  it 
must  be  actually  received  by  him  before  the 
time  for  appealing  expires ;  not  so  with  the 
party  or  the  attorney.  Morris  v.  Morange^ 
26  flow.  247 ;  S.  C.  17  Abb.  86;  S.  C.  Aff^d, 
31  How.  639  (n.),  sub  nom.  Morange  v. 
Morris, 

h.  Jurisdictloxial. — The  service  of  notice 
is  a  jurisdictional  question,  which  can  be  taken 
advantage  of  at  any  time  before  there  is  a  posi- 
tive act  of  submission  to  the  tribunal  whose 
jurisdiction  is  called  in  question.  People  ex  rel, 
Gemmill  r.Eldridge,  7  How.  108;  Tripp  v.  Be 
Bow,  5  id.  114;  S.  C.  3  Code  R.  163.  W^here 
such  service  was  made  upon  the  party  only, 
and  not  the  attorney  of  record,  the  party  not 
appearing,  so  as  to  give  the  court  jurisdiction, 
held,  that  the  appeal  was  a  nullity.  Tripp  v. 
DeBow,  supra.  Where  the  notice  of  appeal 
from  a  justice's  court  was  served  on  the  jus- 
tice, but  not  on  the  party,  within  the  time 
limited  for  such  service,  hM,  that  the  appeal 
was  not  perfected  so  as  to  give  the  appellate 
court  junsdiction.  People  ex  rel.  OtmmUl  v. 
Eldridge,  7  How.  108. 


w 

II.  Of  Amendment. 


a.  Stamp.  —  Where  it  appears  that  the 
appellant  has,  through  mistake,  omitted  to 
Btanp  a  notice  of  appeal  from  tha  justice's 


court  to  a  court  of  record,  it  will  be  regarded 
as  a  case  for  amendment,  and  the  court  will 
allow  the  appellant  to  perfect  his  appeal  hj 
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ftfixing  the  stamp  on  it  eTen  in  tiM  open 

court.  Whitley  ▼.  Leeds,  27  How.  378.  Stamp 
law  as  to  process  repealed.  Laws  of  Oongress, 
1867,  ch.  169,  §  9,  on  page  475. 

b,  Forn^  of  the  notice.  —  A  yerbal 

notice  of  appeal  given  to  the  respondent  withm 
the  time  limited  amounts  to  nothing,  and  such 
a  notice  cannot  be  amended  so  as  to  be  made 
to  conform  to  the  requirement  of  this  section. 
People  ex  rel,  GemnUU  y.  Eldrid^y  7  How. 
108.  In  appeals  to  the  court  of  common 
pleas  of  New  York,  the  notice  of  appeal  may 
be  amended  by  inserting  therein  the  0t>unds 
of  appeal,  as  required  by  §  353.  Wood  ▼. 
Kelly,  2  Hilt.  334.  Approving  case  referred 
to,  Irwin  v.  Muir,  13  How.  409;  S.  C.  4 
Abb.  133.  And  disapproving  People  ex  rel. 
GenmuU  v.  Eldridge,  7  How.  108.  A  notice 
of  appeal  from  an  order  when  actually  given 
in  due  season,  if  there  be  particular  defects 
therein  which  do  not  destroy  its  substantial 
character,  may  be  amended ;  and  so  of  an 
appeal  from  a  judgment.  Fry  v.  Bennett^ 
2  Bosw.  684;  S.  0.  16  How.  385;  Aff'd, 
26  id.  599  (n.)  But  where  a  notice  of  an 
S4)peal  from  a  judgment  has  been  given,  in  ail 
respects  perfect,  and  containing  nothing  more, 
the  court  may  not  allow  an  amendment  so  as 
to  make  the  appeal  also  an  appeal  from  an 
order  denying  a  new  trial.  lb. 

c.  Time,  extension  Ofl — No  amendment 
can  be  allowed,  the  effect  of  which  is  to  extend 
the  time  of  giving  notice.  Bryant  v.  Bryant, 
4  Abb.  N.  S.  138;  S.  C.  7  Rob.  49;  Fry  v. 
Bennett,  supra ;  Watty.  Van  AUen,  22  N.  Y. 
(8  Smith),  319 ;  Humphrey  v.  Chamberlain, 
11  id.  (1  Kern.), 274 ;  Cotesy,  CarroU,  28 How. 
436 ;  Sherman  v.  Wdh,  14  id.  522 ;  People  ex 
rel.  GemmiU  v.  Bldridge,  7  id.  108 ;  Lindsley 
V.  Almy,  1  Code  R.  N.  S.  139 ;  EoweU  v.  Mo 
Cormick,  5  How.  357;  8.  C.  1  Code  R.  N.  S. 
73 ;  Eno3  v.  Thomas,  5  How.  361 ;  S.  C.  1 
Code  R.  N.  S.  67 ;  RenouU  v.  Harris,  2  Code 
R.  71 ;  S.  C.  2  Sandf.  641 ;  1  Code  R.  125. 
Contra,  Haase  v.  New  York  Central  Baiiiroad 


Co.  14  How.  430;  SeOy  ▼.  JVtdbanl.  3  Doer, 

669;  S.  C.  12  L^.  Obs.  245;  Chittenden  v. 
Adams,  1  Code  R.  N.  S.  21 ;  S.  C.  5  How. 
310 ;  3  Code  R.  145 ;  Traver  v.  SOvemaU,  2 
id.  96.  See,  also,  note  to  §  332,  post.  In 
Sherman  v.  WeUs,  14  How.  522-6,  it  was 
said  that  the  court  has  no  power  to  extend 
the  time  in  which  a  party  may  appeal,  but  if 
he  has  appealed  in  due  time,  and  given  an  in- 
formal notice  of  it,  the  court  may  allow  him 
to  amend  his  notice,  nunc  pro  tunc.  Thus, 
if  the  reference  to  the  judgment  were  incorrect, 
or  if  there  were  a  mistake  in  the  title,  in  the 
amount  mentioned,  in  the  date,  or  in  any  other 
circumstance,  so  that  the  court  could  be  satis- 
fied that  it  was  intended  for  an  appeal  in  the 
action  in  question,  the  necessary  amendment 
would  be  allowed. 

d.  Undertaking.— Where  the  appellant 
has  given  an  undertaking,  but  it  is  insufficient 
to  stay  proceedings,  he  may  be  allowed  to  file 
a  further  undertaking  under  this  section. 
Sternhaus  v.  Schmidt,  5  Abb.  66;  New  York 
Central  Insurance  Co.  v.  Safford,  10  How. 
344,  347.  Where  it  appears  that  an  appeal 
from  the  special  to  the  general  term  is  tidcen 
in  good  faith,  and  that  the  appeal  does  not, 
upon  its  merits,  appear  to  be  frivolous,  al- 
though no  proper  undertaking  may  have  been 
filed  and  served  with  the  notice  of  appeal,  the 
court  will  allow  the  undertaking  to  be  filed, 
and  a  copy  of  it  served  as  of  the  day  when 
the  notice  was  served,  with  liberty  to  the  re- 
spondent to  except  to  the  sureties,  with  a  stay 
of  proceedings  nntil  the  appeal  be  decided. 
MiUs  V.  Thursbu,  11  How.  129.  But  this  is 
discretionary,  id.  And  see  Amoux  v.  Ho- 
mans,  32  How.  382.  When  the  defendant 
has  merely  served  notice  of  appeal,  the  plaint- 
iff is  not  precluded  from  enforcing  payment 
of  the  judgment,  even  if  he  serve  a  notice  of 
argument,  the  proceedings  not  having  been 
stayed  by  the  requisite  undertaking.  Amoux 
V.  Homans,  32  How.  382.  See  notes  to  §§  332, 
334, 341,  and  court  of  appeals  rules 


k  328«  [276.]  (Am'd  1858, 1863.)  Clerk  to  Cransmii  papers  io  appeilale 
court. 

If  the  appellant  shall  not,  within  twenty  days  after  his  appeal  is  per- 
fected, cause  a  certified  copy  of  the  notice  of  appeal  and  of  the  judgment 
roll,  or,  if  the  appeal  be  from  an  order  or  any  part  thereof,  a  certified  copy 
of  such  order  and  the  papers  upon  which  the  order  was  granted,  to  be 
transmitted  to  the  appellate  court  by  the  clerk  with  whom  the  notice  of 
appeal  is  filed,  the  respondent  may  cause  such  certified  copy  to  be  crans- 
mitted  by  such  clerk  to  the  appellate  court  and  recover  the  expenses 
thereof,  as  a  disbursement  on  such  appeal  in  case  the  judgment  or  order 
Appealed  from  shall  be  in  whple  or  in  part  farmed,  and  this  provision 
shall  apply  to  all  appeals  heretofojre  taken  where  the  appeal  has  not  been 
dismissed  in  the  manner  provided  by  the  rules  of  the  appellate  court. 


a-  Hetum.  —  The  clerk's  return  entire,  |  the  papers  returned  are  copies  of  the  originalsi 
including  his  certificate  or  verification  that  \  should  be  printed;   but   when   the   ww4 
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"copy,'' 


and  the  nanM  of  the  elcrk 
omitted)  the  court  allowed  the  cases  to  he 
amended.  The  Farmers*  Loan  and  IVuai  Go, 
y.  CarroU,  2  Nh  Y.  (2  Oom8t.)i  566;  S.  C.  4 
How.  211,  and  2  Code  R.  138.    A  slight  va- 


vianoe  hetween  the  original  and  oopies  of  pa- 
pers not  ealcalated  to  mislead,  will  not  avoid. 
Lmcae  t.  Seomd  Baptist  Church,  etc.  of  Go* 
neva,  4  How.  363.  See  Roles  Court  of  Ap- 
peals, No.  2. 


§  839.  [277.]  Intermediate  orders  affecting  the  judgment  may  be  re- 
viewed  on  the  appeal. 

Upon  an  appeal  from  a  Judgment,  the  court  may  review  any  interme* 
diate  order,  iuTolving  the  merits,  and  neceaaarily  afibcting  the  judgment. 


a,  JiidgmeBt.-*An  appellate  eonrt  has 
anthoritj  to  modify  the  jadgment  according 
to^the  justice  of  the  case,  without  regard  to 
technical  errors,  and  this  applies  to  the  county 
court,  to  the  general  term  and  to  the  court 
of  appeals.  BrowneU  y.  Winnie,  29  N.  Y.  (2 
Tiff.),  400 ;  S.  0.  29  How.  193,  sub  nom. 
BrowneU  y.  Winne;  Chouteau  y.  Suifdam,  21 
N.  Y.  (7  Smith),  179 ;  TOl&u  y.  Kingston 
Mutual  Insurance  Co.  5  id.  (1  Seld.),  405; 
S.  G.  7  Barb.  570 ;  FieMs  y.  Moul,  15  Abb. 
6;  Stoats  y.  Hudson  River  Railroad  Co.  23 
How.  463 ;  S.  0.  39  Barb.  298 ;  and  see  note, 
§  366.  In  People  ex  rel,  AsptmoaU  y.  St^ 
pervisors  cf  Richmond  Co.  28  N.  Y.  (1  Tiff.), 
112,  the  judgment  was  modified  by  reyersing 
as  to  part  of  the  damages  awarded  and  affinn- 
ing  as  to  another  part,  and  it  was  directed  that 
the  judgment  be  amended  so  as  to  grant  a 
writ  of  mandamus  which  had  been  refused  in 
the  court  below.  And  see  Beach  y.  Cooke,  id, 
o08,  509 ;  S.  0.  below,  39  Barb.  300. 

b.  Order— new  trial. — An  order  refbs- 
ing  a  new  trial  may  be  reyiewed  by  appealing 
from  the  judgment;  but  the  oraer  may  be 
directly  appealed  from  under  section  349. 
PumpeUif  y.  VUlage  of  Owego,  22  How.  385  ; 
S.  C.  13  Abb.  389;  Aff'd,  26  How.  602  Tn.); 
apiHToyed  in  Ixme  y.  Bailey,  1  ^bb.  N.  S. 
407 ;  S.  G.  45  Barb.  119;  30  How.  76.  And 
see  the  opinion  of  Gilbsbt,  J.,  in  Coyle  y. 
Cify  of  Brooklyn,  63  Barb.  41,  62 ;  S.  0. 
Ard.  41  N.  Y.  (2  Hand),  619  (n.)  See^ 
also,  notes  to  §  349. 

§  330.  [278.]  (Am'd  1849.)    Judffment  on  appeal. 

Upon  an  appeal  from  a  judgment  or  order,  the  appellate  court  may  re-. 
verse,  afSrm  or  modify  the  judgment  or  order  appealed  from  in  the  respect 
mentioned  in  the  notice  of  appeal,  and  as  to  any  or  all  of  the  parties,  and 
may,  if  necessary  or  proper,  order  a  new  trial.  When  the  judgment  is 
reversed  or  modified,  the  appellate  court  may  make  complete  i^estitution  of 
all  property  and  rights  lost  by  the  erroneous  judgment. 

I.  Review. 


e.  Diverse  orders. — On  an  appeal  from 
a  final  judgment,  an  order  of  the  inferior  court 
striking  out  a  (pMrt  of  the  defendant's  answer)^ 
pleading  may  he  reyiewed.  Cowles  y.  Cowles, 
9  How.  361.  Where  a  demurrer  is  oyerruled 
and  the  party  pleads  oyer,  the  right  of  objec- 
tion is  waiyed,  and  the  order  of  the  court  in 
this  regard  cannot  be  reyiewed  on  appeal. 
Wales  y.  Lyon,  2  Gibbs.  (Mich.),  276.  On 
an  appeal  from  a  final  judgment  to  the  court 
of  appeals,  an  order  denying  a  motion  to  stay 
the  trial  of  a  cause  untU  the  decision  of  an- 
other cause,  is  not  reviewable,  because  it  does 
not  inyolye  the  merits.  James  y.  Chalmers, 
6  N.  Y.  (2  Seld.),  209 ;  S.  G.  1  Code  R.  N.  S. 
413;  Aff'g  S.  G.  5  Sandf.  52;  9  N.  Y.  Leg. 
Obs.  219,  sub  nom.  Chalmers  ads.  James. 

d.  Second  appeal.— On  appeal  to  the 

court  of  appeals,  an  order  made  at  special 
term,  or  by  a  judge  at  chambers,  cannot  be 
reyiewed,  unless  it  has  been  reviewed  at  sen- 
era!  term.  Kanouse  y.  Martin,  6  How.  £lO; 
S.  0.  1  Code  R.  N.  S.  385;  Lake  y.  Gibson, 
2  N.  Y.  (2  Comst.),  188;  S.  0.  3  How.  420; 
TOfey  y.  Phmips,  1  N.  Y.  (1  Comst.),  610 ; 
S.  C.  1  Code  R.  Ill;  Qrover  y.  Coon,  1  N.  Y. 
(1  Comst.),  536;  S.  C.  3  How.  341 ;  1  Code 
R.  96;  Orade  y.  Freeland,  1  N.  Y.  (1 
Comst.),  228;  S.  C.  3  How.  218.  And  see 
Marvin  y.  Seymour,  1  N.  Y.  (1  Comst.),  535 ; 
S.  C.  1  Code  R.  111. 


a.  Part  appeal. — Only  that  part  of  a  de- 
cree or  iudgment  appealed  from  can  be  re> 
yiewed  by  the  appellate  court.  KeUem  y. 
Western,  2  N.  Y.  (2  Comst.),  500.  And  see 
Mapes  y.  Coffin,  5  Paige,  296;  Sands  v.  Cod'- 
wise,  4  Johns  536 ;  Clowes  r.  Dickenson,  8 
Cow  328. 
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b.  Appeal  entire. — ^An  unrestricted  ap 
peal  takes  alon^  with  it  the  whole  merits  of- 
the  determination  appealed  from.  Matter  of 
lAvinyston,  32  How.  20,  46 ;  S.  C.  34  N.  Y 
(7  Tiff.),  555,  and  2  Abb.  N.  S.  3,  sub  nom. 
lAvingston's  Petition ;  Bates  y.  Voorhees,  20 
H.  Y.  (6  SinithX  525.    An  order  maoyiag  a 
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trustee  id  ft{^)eilable,  and  ttpon  siioh  ^W^» 
the  court  of  appeals  will  examine  the  affida* 
Tits  and  evidence  and  the  whole  merits  of  the 
case.  MatUr  cf  Livinff8ton,  ttiprct. 

e.  Appeal  firom  judgment— On  aa 

appeal  Trom  a  jjadgment  only,  the  appellate 
court  will  not  enter  into  a  consideration  of  the 
evidence,  in  order  to  determine  the  correct^ 
ness  of  the  verdict.  BedeU  v.  Commercial 
Mutual  Imurance  Co.  3  Bosw.  147.  Where 
the  jury  at  circuit  has  fixed  the  amount  of 
damages,  it  is  competent  for  the  general  term 
to  decide  whether  the  damages  are  excessive 
or  not,  and  if  the  plaintiff  will  remit  the 
amount  a4iudged  excessive,  to  affirm  the 
judgment  as  to  •  the  residue,  otherwise   to 


grant  a  new  trial.  8etMr9  v.  Conoeer^  S3  How. 
324;  S.  0.  3  Keyes,  ,113;  Aff'g  S.  C.  34 
Barb.  330;  Chouteau  v.  Sufdam,  21  N.  Y. 
(7  SmithX  179, 185 ;  Boyd  t.  Foot,  5  Bosw. 
110. 

d.  Rehearing. —  An  order  made  upoa 
motion  in  a  speciil  proceeding  is  not  a  proper 
subject  for  rehearing,  unless  upon  an  appeal 
to  Uie  general  term.  Matter  of  lAvingsim,  2 
Abb.  N.  S.  3,  sub  nom.  LiiviiMsUm's  Petition  ; 
S.  C.  32  How.  20,  and  34  N.  Y.  (7  Tiff.).  555. 
Where  a  judge  ^;rants  a  rehearing  upon  insuf- 
ficient grounds,  it  is  an  error  which  the  appel- 
late court  will  correct  on  appeal,  id.  And 
see  notes  to  §  329,  ante. 


n.  JuDOHEirr  ON  Appeal. 


a.  Judgment  on  afflrmanoe.— Where 

a  judgment  entered  at  special  term  is  iqypealed 
to  the  general  term,  and  is  there  affirmed,  a 
new  judgment  should  not  be  entered ;  the 
simple  judgment  of  affirmance,  with  the 
awud  of  costs  (if  any),  should  be  attached  to 
the  original  judgment  roll.  Eno  v.  Crookey 
6  How.  462;  approved,  DeAgreda  v.  Mantd, 
1  Abb.  130.  It  is  improper  to  enter  up  two 
judgments  in  the  same  court  for  the  same 
demand,  id.  But  it  seems  that  the  old  prac- 
tice of  entering  a  new  judgment  upon  an 
affirmance  on  appeal  still  applies  where  the 
appeal  is  brought  from  a  judgment  of  an  in- 
ferior court  to  the  supreme  court.  Eno  v. 
Crooke,  6  How.  462.  The  judgment  of  affirm- 
ance must  not  contain  any  sums  secured  by 
the  judgment  of  the  court  below ;  it  should 
embrace  only  the  costs  and  disbursements  on 
the  appeal,  and  the  damages  specially  awarded 
as  such  by  the  appellate  court.  Haleey  v. 
Flint,  15  Abb.  367. 

h.  Afflrmanoe  and  reyerAl.— Where 

there  are  several  defendants,  and  the  judg- 
ment appealed  from  is  in  their  favor,  such 
judgment  may  be  affirmed  as  to  some  of  the 
defendants,  and  reversed  and  a  new  trial 
ordered  as  to  othera,  when  it  would  have 
been  proper  to  render  separate  judgments 
in  the  inferior  court.  Geraud  v.  Stagg,  10 
How.  369;  S.  C.  4  £.  D.  Smith,  27,  sub 
nom.  Giraud  v.  Stagg  ;  Montgomery  County 
Bank  v.  Albany  City  Bank,  7  N.  Y.  (3  Seld.), 
459;  S.  G.  below,  8  Barb.  396;  CampheU  v. 
Perkins,  6  N.  Y.  (2  Seld.;  86  (n.);  4  Seld. 
130.  The  former  practice  was  different. 
Moulton  V.  Norton,  6  Barb.  296;  Van 
Schoonhoven  v.  Comstock,  1  Denio,  655 ;  Har- 
man  v.  Brotherson,  id.  537 ;  Sheldon  v,  Quin- 
len,  5  Hill,  441,  442,  note  a;  Cruikshank  v. 
Gardner,  2  id.  333 ;  Flower  v.  Allen,  5  Cow. 
668,  669*;  Camp  v.  BenneU,  16  Wend.  52. 
The  appellate  court  has  the  power  of  affirm- 
ing in  part  and  reveraing  in  part  a  judgment 
brought  in  review  before  it,  where  such  judg- 
ment is  for  distinct  matters,  easily  separable. 
Story  V.  Neie  York  and  Harlem  Railroad  Co., 
6  N.  Y.  (2  Seld.),  85,  89.  TUlou  v.  Kino- 
gton  Mutual  Inturance  Co.,  5  id.  (1  Seld.)» 


405;  8.  0.  below,  7  Barb.  570.  And  the 
same  practice  was  pursued  previous  to  the 
adoption  of  the  Code.  Parker  v.  Van  Hour 
ten,  7  Wend.  145;  Van  Bokkehn  v.  Inger^ 
add,  5  id.  341 ;  Bradehaw  v.  CaUaghan,  8 
Johns.  558 ;  Rev^g  S.  C.  5  Johns.  80 ;  Smith 
V.  Janeen,  8  id.  111.  But  a  judgment  cannot 
be  affirmed  as  to  part  of  the  amount  recovered, 
and  reversed  as  to  the  residue,  where  a  new 
trial  would  be  ordered  as  to  the  part  so  re- 
versed. Story  V.  New  York  and  Harlem  Bail* 
road  Co.,  6  N.  Y.  (2  Seld.),  85.  And  see 
subd.  I,  note  c. 

€.  DiflTnlPtfialof  appeal.— In  DeAgreda 
V.  Mantel,  1  Abb.  130,  the  form  of  the  judgr 
ment  on  appeal  fVom  the  special  to  the  general 
term,  in  case  of  a  dismissal^  was  stated  to  be : 
"  It  is  ordered  and  adjudeed  that  such  appeal 
be  dismissed  and  such  judgment  affirmed  with 
costs,  and  that  the  respondent  do  recover  and 
have  esecution  for  costs,  etc.,  and  inserted 
in  the  entry  of  this  judgment." 

d.  ReversaLr-The  appellate  court  may 
reverse  a  judgment  as  to  one  of  the  severu 
defendants  who  appeals,  leaving  it  to  stand  as 
against  the  others  who  do  not  appeal  in  cases 
in  which  a  several  judgment  is  proper.  Geraud 
V.  Stagg,  10  How.  369;  S.  C.  4  £.  D.  Smith, 
27,  sub  nom.  Giraud  v.  Stagg.  Not  so  where 
a  joint  judgment  only  would  be  proper.  JPar- 
rell  V.  Calkins,  10  Barb.  348.  When  a  judg- 
ment for  the  plaintiff  in  the  marine  or  justices' 
court  is  reversed  in  the  court  of  common  pleas 
of  New  York  without  an  award  of  final  judg* 
ment  for  the  defendant,  upon  the  merits,  such 
reversal  is  not  conclusive  as  to  the  rights  of  the 
paHies.  EUert  v.  KeUy,  10  How.  392 ;  S.  G.  4 
£.  D.  Smith,  12.  In  such  a  case,  the  costs  in- 
curred by  the  defendant  in  the  inferior  court 
cannot  be  allowed  him  and  embraced  in  the 
j  udgment  of  reversal .  id .  Otherwise,  perhups, 
if  the  j  udgment  of  reversal  had  been  final.  lb. 

e.  New  trial.— In  general,  when  a  judg- 
ment is  reversed,  a  new  trial  should  be  or- 
dered. Hdlsey  v.  Flint,  15  Abb.  367.  And 
see  DuUA  Reformed  Church  of  Canajoharie 
V.  Wood,  8  Barb.  421.  But  where  the  ap- 
pellate court  see  that  no  possible  proof  appli- 
cable to  the  issues  can  entitle  the  par^  to  a 
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recoTeiy,  it  is  not  neceisaiy  or  even  proper 
that  a  new  trial  should  be  awarded.  Ed- 
monsUm  t.  McLmtd,  16  N.  Y.  (2  Smith),  543 ; 
S.  G.  19  Barb.  356 ;  approTed  in  Griffin  y. 
Marquardt,  17  N.  Y.  (3  Smith),  28.  Where 
an  appellate  coorty  whose  judgment  is  ftirther 
appealed  to  the  court  of  appeals,  has  prop- 
erly reversed  the  jud^ent  of  a  subordi- 
nate court,  hot  has  nnproperlj  refused  a 
new  trial,  the  error  may  be  reviewed  in 
such  court  of  last  resort,  and  a  new  trial 
awarded.  Oriffiny.Marquardty  supra.  Com- 
menting on  Astar  y.  L'Amareux^  8  N.  Y.  (4 
Seld.),  107.    And  see  notes  to  §  265. 

The  court  of  common  pleas  of  New  York 
have  decided  that  that  portion  of  §  330,  rela- 
tiye  to  granting  new  trials,  has  no  application 


to  mpeals  from  the  marine  and  justices'  courts 
of  that  city.  EUert  y.  KeQy,  10  How.  392 ; 
S.  C.  4  £.  D.  Smith,  12. 

/.  Entry,  xiudo  pro  tuna— If  the 

party  appellant  or  respondent  dies  after  appeal 
perfected,  but  before  iudgment,  the  judgment 
may  be  entered  as  of  a  day  anterior  to  his 
death.  Beach  y.  Gregory,  2  Abb.  203 ;  S.  G 
Aff'd,  1  HUt.  201;  3  Abb.  78;  DeAgreda  y.. 
Mantel,  1  Abb.  130 ;  Holmes  v.  Honie,  8  How. 
383 ;  Hastings  y.  McKimley,  id.  175 ;  MiUer 
y.  (htnn,  7  id.  159 ,  Vroom  y .  Ditmas,  5  Paige, 
528;  S.  G.  4  Paige,  526;  Bogers  y.  Paierson^ 
4  id.  409.  See,  also,  Bank  of  the  United 
States  y.  Weisiger,  2  Peters,  481 ;  Tht^rpe  v. 
MaUingley,  1  Phillips  R.  200,  without  bring- 
ing in  me  representatiyes.  lb. 


III.   SBSTITCmON. 


o.  Qeneral— new  trial— The  language 

of  this  section  in  regard  to  restitution  is  not 
'  imperatiye,  and  leaves  much  to  the  discretion 
of  the  court.  Coster  v.  Peters,  7  Rob.  386; 
S.  G.  4  Abb.  N.  S.  53,  sub  nom.  Costar  v. 
Peters;  Estus  y.  Baldwin,  9  How.  80.  It 
is  irregular  to  permit  a  judgment  or  order 
of  restitution  to  be  entered,  where  it  has 
not  been  directed  in  the  remittitur,  without 
notice  to  the  party  to  be  affected  by  the 
order.  Young  y  Brush,  18  Abb.  171 ;  S.  G. 
28  N.  Y.  (1  Tiff.),  667 ;  41  N.  Y.  (2  Hand), 
620  (n.) ;  Rev'g  S.  G.  38  Barb.  294;  24  How. 
70.  Restitution  is  to  be  directed  where  prop- 
erty or  rights  have  been  lost  by  an  erroneous 
judgment,  id.  Restitution  will  not  be  ordered 
unless  it  is  clear  that  the  party  to  whom  the 
money  has  been  paid,  holds  it  without  right, 
id.  where  a  judgment  of  reversal  embraces 
an  order  for  a  new  trial,  restitution  will  not 
always  be  refused.  Britton  v.  Phillips,  24 
How.  Ill;  approved  in  Coster  v.  Peters,  7 
Rob.  386;  S.  G.  4  Abb.  N.  S.  53,  sub  nom. 
Costar  v.  Peters.  Where  a  judgment  of  re- 
versal is  final  and  absolute,  and  no  new 
rights  have  been  acquired,  restitution  must  be 
ordered.  Coster  v.  Peters,  supra;  Estus  v. 
Baldwin,  9  How.  80. 

h.  Extent  of  restitution.— The  resti- 
tution to  which  a  party  is  entitled  upon  the 
reversal  of  a  judgment,  is  not  restitution  of 
everything  he  has  lost  thereby;  he  recovers 
only  what  is  still  in  possession  of  his  adver- 
sary, but  not  everything  else ;  the  rights  of 
third  parties  must  be  respected.  Lovett  v. 
German  Reform^  Church,  12  Barb.  67. 
Where  the  rights  of  third  parties  have  inter- 
vened, who  have  been  misled  by  the  appear- 
ance of  things,  which  has  been  the  result  of 
an  omission  to  procure  a  stay,  the  court  ought 
not  to  permit  them  to  be  prejudiced  by  an  or- 
der for  restitution.  Robertson,  J.,  in  Coster 
v.  Peters,  7  Rob.  386;  S.  G.  4  Abb.  N.  S.  53, 
sub  nom.  Costar  v.  Peters* 

e.  Attachment  suit— In  case  of  an  at- 
tachment where  the  judgment  in  the  attach- 


ment suit  had  been  executed  and  pud,  not- 
withstanding an  appeal  pending,  the  appellate 
court,  on  reversing  the  judgment  below,  will 
order  a  restitution  of  the  moneys  so  paid,  al- 
though the  judgment  of  reversal  embraces  an 
order  for  a  new  trial,  and  although  the  at- 
tachment is  still  in  force.  Britton  v.  PhUUps, 
24  How.  111.  The  restitution  is  effected  by 
requiring  a  deposit  of  the  moneys  in  court, 
to  abide  the  result  of  the  new  tnal,  and  sub- 
ject to  the  lien  of  the  attachment.  lb. 

d.  Judgment  paid  before  appeal.— 

When  a  judgment  has  been  paid  before  appeal 
brought,  but  is  not  satisficMl  of  record,  the 
appellate  court,  on  reversal,  cannot  order  a 
restitution  of  such  moneys.  Sheridan  v. 
Mann,  5  How.  201 ;  S.  G.  3  Gode  R.  213.  It ' 
is  otherwise,  if  the  judgment  has  be^  satis- 
fled  of  record,  or  if  it  appears  on  the  recoiti 
that  such  amount  has  been  paid  thereon.  lb. 

e.  Costs. — In  a  case  on  appeal   to  the 

supreme  court,  where  the  judgment  of  the 
justice  and  county  court  are  M>th  reversed, 
complete  restitution  cannot  be  made  to  the 
appellant,  short  of  paying  him  his  costs  of 
defending  the  action  before  the  justice,  and 
of  prosecuting  the  appeal  before  the  county 
court,  together  with  costs  in  the  supreme 
court.  Estus  V.  Baldwin,  9  How  80.  Ap- 
proved in  Jacks  v.  Darrin,  1  Abb.  232,  where 
the  general  doctrine  was  held,  that  on  a 
reversal  of  a  judgment  of  an  inferior  court, 
the  appellant  is  entitled  to  the  costs  of  the 
court  below,  which  he  would  have  been  en- 
titled to  if  the  proper  judgment  had  been 
there  rendered.  And  so,  if  the  costs  have  been 
paid,  id.;  Whitbeck  y,  Patterson,  22  Barb. 
83;  Safford  v.  Stevens^  2  Wend.  158,  (164). 

/.  Remedy— oomulatiye.— The  power 

to  order  restitution  of  all  property  and  rights 
lost  by  an  erroneous  judgment  is  cumulative, 
and  does  not  take  away  the  common  law  rights 
of  a  successful  appellant,  who  has  paid  over 
money  upon  the  erroneous  judgment.  Lott 
y.  Sweseg,  29  Barb.  87.    See  notes  to  §  369. 
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§  331.  [*79.]  (AmM  1857, 185«.)  Oeriain  appeals  to  be  wiikin  two  years. 

The  appeal  to  the  court  of  appeids,  under  dubdiviaion  2  of  dectioa  1 1  of 
thiis  Code,  must  be  taken  within  sixty  days  after  written  notice  of  the  order 
shall  have  been  given  to  the  party  appealing ;  every  other  appeal  allowed 
by  the  second  and  third  chapters  of  this  title  must  be  taken  within  two 
years  after  the  Judgment  shall  be  [perfected,  by  filing  the  judgment  roll. 


«•  Entry  of  jtidgznesit. — An  appeal  can 

not  be  taken  until  the  judgment  roll  is  filed. 
MeMahon  y.  Harrisany  5  How.  B90;  Bntdlejf 
T.  Van  Zandt,  3  Code  R.  217.  Where  the 
appeal  was  taken  on  the  same  day  before  the 
hoar  of  filing  the  roll,  held  sufficient.  Bly den- 
burgh  ▼.  Cotheai,  5  How.  200;  &  G.  4  N.  Y. 
(4  Comst.),  418;  3  Code  R.  216;  approved 
in  Janes  ▼.  Porter,  6  How.  286.  The  party 
desiring  to  appeal  may,  by  motion  and  order 
of  the  court  in  which  the  judgment  is  rendered, 
compel  the  other  party  to  perfect  his  judgment, 
if  he  delays  to  do  so.  Purdy  v.  Peters,  15 
Abb.  160;  S.  C.  23  How.  328 ;  Peet  v.  Cowen- 
hoven,  14  Abb.  56 ;  LentUhon  ▼.  Mayor,  etc, 
of  New  York,  1  Code  R.  N.S.  111;S.  C.  3 
Sandf.  721 ;  Bank  of  Geneva  v.  Uotchkiss,  1 
Code  R.  N.  S.  153;  S.  C.  5  How.  478;  Mc 
Mahon  t.  Harrison,  5  How.  360. 

ft.  Effect  of  stay.  — An  order  sUyinar 
proceedings  on  the  judgment  will  not  extend 
the  time  for  impeabng.  Benouil  v.  Harris,  2 
Code  R.  71 ;  S.  C.  2  Sandf.  641 ;  1  Code  R. 
125.  If  a  party  moves  to  set  aside  a  proceed- 
ing for  irregularity,  and  he  fails  in  his  motion, 
and  if,  during  the  pendency  of  the  motion. 


the  time  to  appeal  expires,  the  rifcht  of  aj^^eal 
will  be  lost.  ID. 

e.  Appealable  order— «ale.— An  order 

made  on  an  application  to  set  aside  a  judicial 
sale  under  a  judgment  of  foreclosure,  on  the 
ground  of  fraud,  is  appealable  within  the  two 
years  prescribed  in  this  section.  King  v. 
Platfs  Executors,  34  How.  26;  S.  C.  3  Abb. 
N.  S.  174.  A  judgment  in  a  foreclosure  suit 
is  final,  and  is  appealable  before  the  coming 
in  of  the  report  of  sale,  and  the  time  for 
appealing  from  such  jud^ent  is  xeckoned 
from  the  date  when  notice  thereof  is  given 
to  the  defendant.  Morris  v.  M^amge,  4  Abb. 
N.  S.  447 ;  S.  C.  6  Trans  App.  1,  and  38  N. 
Y.  (if  Tiff.),  172.  Where  notice  of  such 
a  judgment  was  served  on  the  defendant 
on  the  16th  of  February,  and  his  notice  of 
appeal  was  not  served  within  the  time  for  ap- 
pealing (30  days),  reckoning  fit>m  the  date  of 
the  former  notice,  held,  that  the  right  to  ap- 
peal was  lost,  although  the  report  of  Uie  sale 
was  not  confirmed  until  May  26,  and  notice 
of  the  order  confirming  the  report  was  not 
served  until  November  25  of  the  same  year, 
id.    See  next  (332)  section. 


§  3352.  [280.]  (Am'd  1849.)  Ottter  appeals  within  thirty  days. 

The  appeal  allowed  by  the  fourth  chapter  of  this  title  must  be  taken 
within  thirty  days  after  written  notice  of  the  judgment  or  order  shall  have 
been  given  to  the  party  appealing. 

L  Of  th£  TniE  tok  Aiteaijno. 


a.  Sixtry. — ^The  time  to  appeal  must  be 
computed  from  the  date  of  the  entry  of  the 
order  or  judgment.  Gallt  v.  Finch,  24  How: 
193.  And  in  computation  of  that  time  the 
first  day  is  excluded  by  §  407,  so  that  an  or- 
der entered  May  27th,  was  appealed  in  time 
by  serving  notice  of  appeal  on  the  27th  of 
June.  lb. 

h.  Service  of  notice  by  mail.-rWhere 

the  notice  of  appeal  was  mailed  to  the  clerk 
on  the  thirtieth  day,  but  not  actually  received 
nntil  four  days  afterward,  held,  that  the  ap- 
peal was  of  no  effect.  Morris  v.  Morange,  26 
How.  247 ;  S.  0. 17  Abb.  86 ;  S.  C.  Aff'd,  38 
N.  Y.  (11  Tiff.),  172 ;  S.  C.  31  How.  639  (n.), 
sub  nom.  Morange  v.  Morris,  4  Abb.  K.  S. 
447 ;  6  Trans.  App.  1.  Where  the  service  of 
the  notice  of  the  judgment  or  order  is  by  mail, 
double  the  thirty  days  is  allowed  the  party  in 
which  to  bring  his  appeal  under  §  412.  DorUm 
V.  Lewis,  7  How.  132. 


c.  Power  of  the  court.  ^Where  the 

statute  fixes  a  period  of  time  in  which  an  ap- 
peal may  be  taken,  the  court  cannot  lawfully 
extend  the  statute  time.  Salles  v.  Butler,  2/ 
N.  Y.  ri3  Smith),  638 ;  S.  C.  below,  27  How. 
133,  sub.  nom.  Sails  v.  Butler;  Wait  v.  Van 
AUen,  22  N.  Y.  (8  Smith),  319;  Humphrey 
V.  Chamberlain,  11  N.  Y.  (1  Kern.),  274: 
Bryant  y,  Bryant,  4  Abb.  N.  S.  138;  S.  C.  7 
Rob.  49;  Cotes  v.  CarroU,  28  How.  436; 
Morris  v.  Morange,  26  id;  247;  S.  G.  17 
Abb.  86 ;  S.  C.  Aff'd,  38  N.  Y.  (11  Tiff.),  172 ; 
4  Abb.  N.  S.  447;  and  6  Trans.  App.  1 ;  31 
How.  639  (n.),  sub.  nom.  Morange  v.  ikfor- 
ris ;  GaUt  v.  Finch,  24  How.  193 ;  Ellsworth 
V.  FuUon,  id.  20;  Fry  v.  Bennett,  16  id. 
385 ;  S.  G.  7  Abb.  352;  2  Bosw.  684;  Aff'd 
26  How.  599  (n.) ;  Marstan  v.  Johsuon^  13 
id.  93.  And  see  §  327,  subd.  II,  note  e. 
Nor  has  the  dburt  power  to  amend  a  notice 
of  appeal^  the  effect  of  which  will  be  not 
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merely  to  correct  a  miBtake,  but  to  enlarge  the 
time  for  appealing.  Bryant  ▼.  Bryant,  7  Bob. 
49;  S.  0.  4  Abb.  N.  S.  138;  Humphrey  t. 
Chamberlain,  11 N.  Y.  (l  Kern.),  274.  And 
the  court  will  not  set  aside  a  judgment  for  the 
mere  purpose  of  relieving  a  party  from  the  loss 
of  the  remedy  by  appeal,  although  from  no 
fault  or  neglect  on  his  part.  Mar^m  ▼.  John- 
son, 13  How.  93.  And  see  Fry  t.  Bennett,  7 
Abb  352;  S.  G.  16  llow.  385. 

d  Stay  of  proo66dixig8.^An  order 
staying  proceedings  on  a  judgment  does  not 
enlarge  the  time  for  appealing  from  the  judg- 
ment. Benouii  y.  Harris,  2  Code  R.  71;  S. 
0.  1  id.  125;  2  Sandf.  641.  An  order  to 
stay  plaintiff's  proceedings,  except  as  to  the 
entry  of  judgment,  prevents  him  from  givine 
notice  of  the  judgment,  and  operates  to  extend 
the  time  of  appeal.  White  r,  Klinken,  16 
Abb.  109.    The  extension  of  the  *time  to  file 


and  serre  exceptions,  or  to  serve  a  case  with 
exertions,  does  not  also  extend  the  time  to 
serve  a  notice  of  appeal.  Sa/Zsv.  Butler,  27 
How.  133 ;  S.  C.  AffM,  27  N.  Y.  (13  Smith), 
638,  sab  nom.  SaUes  v.  Butler.  But  see 
Sherman  v.  WeUs,  14  How.  522 ;  Jackson  v. 
FassUt,  33  Barb.  645;  S.  C.  21  How*  279; 
12  Abb.  281. 

«.  Objection— waiver.— A  motion  to 

dismiss  an  appeal,  on  the  ground  that  the 
appeal  was  brought  alter  the  time  allowed  by 
law  for  l»inging  appeals  had  expired,  will  be 
denied  where  there  have  been  laches  in  mov- 
ing. Stevenson  v.  McNitt,  27  How.  335. 
Where  a  party  gives  an  admission  of  due  ser^ 
vice  of  notice  of  appeal,  it  will  be  re^rded 
as  a  WMver  of  the  right  to  object  that  it  was 
not  served  within  t^  period  limited  by  law. 
Struver  v.  Ocean  Insurance  Co.,  9  Abb.  23 ; 
S.  0.  2  Hilt.  476. 


IL  Of  the  NonoB  op  Judgment  or  Ordeb. 


a.  Time  when  notice  may  be  given. 

While  the  judgment  is  so  incomplete  that  an 
appeal,  if  moved,  must  be  dismissed,  notice 
hnkiting  the  time  within  which  the  opposite 
party  is  permitted  to  appeal,  cannot  be  given. 
Sherman  v.  Postley,  45  Barb.  348.  Notice 
of  the  judgment,  intended  to  limit  the  time 
for  appealing)  cannot  be  given  until  the  entry 
is  completed  by  filing  the  judgment  roll.  id. 
Sherman  v.  Wells,  14  How.  522.  Notice  of 
appeal  from  a  judgment,  so  as  to  limit  the 
time  for  appealing,  cannot  be  eiven  until  its 
amount  is  definitely  settled,  and  the  costs  are 
adjusted.  Champion  v.  Plymouth  Congregth 
tional  Society,  42  Barb.  441;  Sherman  v. 
Wells,  14  How.  522.  The  practice  of  allowing 
a  parly  to  enter  and  docket  his  judgment,  with- 
out notice  of  taxation,  is  merely  to  prevent 
delay  in  obtaining  his  lien  and  securing  his 
demand ;  and  it  would  be  unjust  to  permit 
him  so  to  use  the  privilege  as  to  shorten  the 
time  within  which  his  opponent  may  appeal. 
J.  G.  Smith,  J.,  in  Champion  v.  Plymouth 
Congregational  Society,  42  Barb.  441.  An 
order  made  out  of  court,  upon  notice,  must 
be  entered  with  the  clerk  before  the  notice 
thereof  will  bmn  to  limit  the  time  for  appeal- 
ing. Qallt  V.  Ftnch,  24  How.  193. 

b.  Notioe  essentiaL — ^Unless  the  notice 

of  the  judgment  or  order  is  given,  the  time  to 
appeal  continues  without  limitation.  Fry  v. 
Bennett,  16  How.  402;  S.  C.  7  Abb.  352; 
Aff'd,26  How.  599  (n.)  The  party  may 
acquire  knowledge  of  the  judgment  or  order 
in  any  manner,  but  unless  the  successful 
party  actually  serves  the  notice,  such  knowl- 
edge will  not  limit  the  time  for  appealing,  id. 
And  see  Leavy  v.  Roberts,  8  Abb.  310;  S.  0. 
2  Hilt.  285 ;  Aff'd,  27  How.  599  (n.);  Gay  v. 
Oay,  10  Paige,  370 ;  People  ex  rd.  Backus  ▼. 
Spaulding,  9  iJ.  607. 


c.  Notioe,  what  to  oontain.— A  notice 

of  judgment,  served  by  the  attorney,  without 
being  signed  by  him,  or  mentioning  his  place 
of  business,  is  a  nullity.  Torks  v.  Peck,  17 
How.  192.  One  who  attempts  to  limit  the 
time  for  appealing  must  be  held  to  strict 
practice,  id.  The  notice  is  defective  if  it 
omits  to  state  the  clerk's  office  in  which  tlie 
judgment  is  entered.  Valton  v.  National 
Loan  Fund  Life  Assurance  Society,  19  id. 
515.  Such  a  notice  does  not  limit  the  period 
for  appealing,  id.  The  notice  must  be  in 
writing.  Fry  v.  BenneU,  16  How.  402;  S.  C. 
7  Abb.  352 ;  Aff'd,  26 How. 599  (n.);  Staring 
V.  Jovhcs,  13  How.  423 ;  Bankin  v.  Pine,  4 
Abb.  309.  Nothing  short  of  a  written  notice 
will  limit  the  time  to  appeal,  id.  Even  where 
the  appellant  enters  the  order  himself.  lb. 

d.  Resettlement.— Where  an  order  is 

made,  settled  and  entered,  and  a  copy  served 
on  the  opposite  party,* but  is  afterwani  modi- 
fied and  resettled  by  order  of  the  judge,  the 
party  obtaining  the  order,  if  he  would  limit 
the  time  in  which  the  opposite  *  party  may 
appeal,  must  cause  it  to  be  entered  as  settled 
finally,  and  serve  a  copy  of  it.  Bowman  t. 
EarU,  3  Duer,  691. 

e.  Judgment  in  foreclosure.^ The 

usual  decree  in  an  action  to  foreclose  a  mort^ 
gage,  directing  the  premiws  to  be  sold,  and  a 
judement  Uxr  the  oeficiency,  if  any,  is  in  a 
condition  to  be  appealed  before  the  proceed- 
ings in  regard  to  the  sale  are  had ;  and  notice 
limiting  the  time  to  appeal  may  be  given  im- 
mediately on  the  entry  of  such  decree.  Morris 
T.  Morange,  38  N.  Y.  (11  Tiff.)  172;  S.  C. 
6  Trans.  App.  1 ;  4  Abb.  N.  S.  447 ;  Aff'g 
S.  0.  17  Abb.  86,  and  24  How.  247.  See 
section  331  aad  notes. 


in.  Definition. 


Party  appealing.  —  The  term  "party 
appealing"  must  be  talcen  to  mean  the  party 
in  whom  is  the  right  to  appeal.  Beach  t. 


Gregory,  2  Abb.  203, 209 ;  S.  C.  Aff'd,  1  Hilt. 
201 ;  3  Abb.  78,  sub  nom.  Beach  v.  Baymond, 
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[§  333. 


CHAPTEBIL 
Appeals  to  the  Oonrt  q 

Sbctiok333.    In  what  cases. 

334.  On  anj  appeal  security  must  be  giren  to  pa^  costs  and  damages,  not  ex- 

ceeding 9250»  or  deposit  made,  unless  waired.    . 

335.  On  judgment  for  money,  security  to  stay  execution 

336.  If  judgment  be  to  deliver  documents,  they  must  be  deposited. 

337.  If  to  execute  conveyance,  it  must  be  executed  and  deposited. 

338.  Security  where  judgment  is  to  deliver  property,  for  a  sale  of  mOTtgagisd 

premises. 

339.  Stay  of  proceedings  upon  security  given. 

340.  Undertakines  may  be  in  one  instrument  or  several. 

341.  Security  to  be  approved  and  to  justify. 

342.  Perishable  property  may  be  sold,  notwithstanding  i^tpeal. 

343.  Undertaking  must  be  filed. 

§  883.  [282.J  (Am'd  1867.)  In  what  cases. 

[§  19,  Laws  1857,  ch.  723.]  An  appeal  aiay  be  taken  to  the  court  of 
appeals  in  the  cases  mentioned  in  section  11.  When  any  of  the  courts 
mentioned  therein  shall,  at  general  tenu,  render  judgment  upon  a  verdict 
taken  subject  to  the  opinion  of  the  court,  the  questions  or  conclusions  of 
law,  together  with  a  concise  statement  of  the  facts  upon  which  they  arose, 
shall  be  prepared  by  and  under  the  direction  of  the  court,  and  shall  be  filed 
with  the  judgment  roll,  and  be  deemed  a  part  thereof,  for  the  purposes  of 
a  review  in  the  court  of  appeals.  [§  20.]  The  provisions  of  the  last  pre- 
ceding section  shall  apply  to  any  judgment  therein  mentioned  that  has 
been  heretofore  rendered,  and  upon  which  an  appeal  has  been  brought  and 
is  now  pending,  or  upon  which  an  appeal  shall  hereafter  be  brought 
When  the  return  has  already  been  filed  with  the  clerk  of  the  court  of  ap- 
peals, such  statement  shall  be  filed  with  him,  and  be  deemed  a  part  of  such 
return. 

I.  General. 


a.  The  effect  of  amendment— The 

amendment  of  1857  was  the  addition  of  what 
follows  after  the  words  "  section  eleven."  And 
see  Ely  v.  HolUm,  Humphrey  v.  Parsons,  15 
N.  Y.  (1  Smith),  595 ;  S.  C.  below,  23  Barb. 
313,  as  to  the  theory  of  amendments.  The 
amendment  of  1857  to  this  section  has  not 
Tsried  the  rule  that  the  general  term  has  no 
right,  of  itself,  to  deduce  facts  from  evidence 
in  order  to  found  a  judgment ;  nor  has  it  estab- 
lished another  rule  in  relation  to  proceedings 
that  may  be  had  at  the  trial,  or  in  relation  to 
the  powers  arid  duties  of  the  court  at  general 
term.  Brower  v.  Orser,  2  Bosw.  3fi5.  Sub- 
division four  of  §  11  of  the  Code,  has,  by  re- 
peated adjudication,  been  held  to  regulate 
only  the  hearing  of  appeals,  and  not  to  extend 
the  jurisdiction  of  the  court  (considering  the 
amendment  of  1869) ;  Tabor  v.  Gardner,  41 
N.  Y.  (2  Hand),  232;  S.  C.  below,  6  Abb. 
N'  S.  147,  sub  nom.  Taber  v.  Gardner, 

h.  Juiisdiotion. — ^As  to  the  jurisdiction 
of  the  court  of  appeals,  see  Howard's  Code, 
$  11  notes,  and  ante,  §  11  notes. 


e.  Parties  to  the  appeal.— A  party 

who  has  released  all  his  interest  in  a  suit  has 
no  right  to  appeal  from  an  order  or  judgment 
made  therein  which  does  not  prejudice  him, 
although  it  may  be  wrong  as  to  other  parties. 
Hackley  v.  Hope,  4  Reyes,  123;  Steele  v. 
WhUe,  2  Paige,  478.  The  oouri  of  appeab« 
will  not,  on  appeal  against  the  plaintiffs,  m  an 
action,  review  the  judgment  below,  so  far  ai» 
it  affects  adverse  defendants  against  whom  nu 
appeal  was  taken  from  the  special  to  the  gen- 
eral term.  Coteer.  Smith,  31  How.  146;  S. 
C.  below,  29  HoW.  326. 

d.  Statement  by  general  term.— 

There  is  not  to  be  a  finding  of  facts  from  the 
evidence  by  the  court  at  general  term,  but 
only  a  statement  of  facts  uncontroverted  and 
conceded  on  the  trial.  Purchase  v.  Mattison, 
15  Abb.  40?;  S.  C.  25  How.  161;  25  N.  Y. 
(11  Smith),  211,  sub  nom.  Purchase  v.  Mat- 
teson;  Rev'g  S.  G.  6  Duer,  587.  And  see 
Bubd.  3  of  notes  to  this  section. 


§383.] 
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a.  Nature  of  the  decision— final- 
No  appeal  from  a  judgment,  as  such,  lies  to  the 
court  of  appeals,  elcept  where  the  judgment 
is  final.  BuUer  v.  Lee^  3  Keyes,  70;  S.  C.  33 
How.  251 ;  Clark  r.  Brooks,  2  Abb.  N.  S.  385 ; 
S.  G.  2  Daly,  159 ;  Adams  t.  Fox,  27  N.  Y. 
(13  Smith),  640 ;  S.  G.  below,  40  Barb.  442 ; 
27  How.  409;  Paddock  t.  Springfield  Fire 
and  Marine  Insurance  Co.  12  N.  Y.  (2  Kern.), 
591 ;  Harris  t.  Clark,  4  How.  78 ;  S.  C.  2 
Gode  R.  47.  And  see  People  ex  rd,  Mc- 
Spedon  Y, Haws,  34  Barb. 69;  Fordy, David, 
3  Abb.  385.  Where  it  is  necessary  to  make 
another  application  to  the  court,  in  order  that 
the  parties  may  obtain  the  entiro  benefit  of 
the  judgment,  the  decree  or  judgment  cannot 
be  reganled  as  final.  Butler  t.  Lee,  3  Keyes, 
70;  S.  G.  33  How.  251. 

h.  —  actual  —  The  court  of  appeals  have 
authority  to  review  upon  appeal  only  actual 
determinations,  questions  upon  which  the 
inferior  court  have  actually  passed.  Baynor 
T.  Clark,  3  Gode  R.  230;  S.  G.  7  Barb. 
581,  sub  nom.  Bayner  ▼.  Clark  And  the 
decision  must  have  been  made  since  the 
Gode  went  into  operation.  Rice  v.  Floyd,  3 
How.  366;  S.  G.  1  Gode  R.  112;  1  N.  Y. 
(1  Gorast.)  608.  Thus,  where  a  cause  was 
submitted  to  the  court  below  on  stipulation 
of  the  respective  parties,  and  judgment  entered 
pro  forma  for  the  purpose  of  bringing  an 
appeal  to  the  court  of  appeals,  the  latter  court 
would  not  hear  it,  and  Ruooles,  Gh.  J.,  said : 
"  The  court  are  of  opinion  that  they  have  no 
discretion;  the  statute  is  imperative;  there 
must  be  an  actual  detennination  of  the  court 
below.  Gridley  v.  Daggett,  6  How.  280;  S.  0. 
1  Gode  R.  N.  S.  386.  And  see  Strong  ▼. 
Hardenburgh,  25  How.  438. 

0.  Special  proceedings.  —  An  appeal 

fh>m  the  judgment  of  the  supreme  court,  in 
summary  proceedings  for  the  recovery  of  the 
possession  of  land,  will  lie;  such  proceedings 
are  special  proceedings  within  the  meaning  of 
section  11  of  the  Gode.  People  ex  rel,  Clute 
V.  Boardman,  4  Keyes,  59.  The  provisional 
remedies  specified  in  the  Gode  are  not  "  special 
proceeding"  Within  the  meaning  of  section 
11.  Genin  v.  Tompkins,  1  God(  R.  N.  S.  415, 
and  are  not  appealable' as  such  to  the  court  of 
appeals.  lb. 

d .  Judgment  by  de&ult.— An  appeal 

to  the  court  of  appeals  from  a  judgment  by  de- 
iault  will  lie  in  no  instance.  Mal3>y  v.  Qreene, 
I  Keyes,  548;  Strong  v.  Hardenburgh,  25 
How.  438.  Ajid  see  Perkins  v.  Famliam, 
10  How.  120;  Dorr  v.  Birge,  5  How.  323; 
9.  G.  1  Gode  R.  N.  S.  74,  sub  nom.  Dorr  t. 
Btrc^e;  8  Barb.  351. 

e.  Special  term  deciBion.-*  This  court 
will  not  review  a  judgment  of  the  special 
term  which  has  never  passed  under  the  review 
of  the  general  term.  Potter  v.  Van  Vranken, 
36  N.  Y.  (9  Tiff.),  619 ;  S.  G.  2  Trans,  App. 
73 ;  New  Xork  and  New  Haven  BaUrocid  Oa, 
T.  Schmykr,  34  N.  Y.  (7  Tiff.),  30;  SI.  C.  38 


Barb.  534.  And  see  White  v.  Delaware^ 
Lackawana  and  Western  Ba$lro<td  Co,  41 
N.  Y.  (2  Hand),  520;  S.  G.  39  How.  479. 
Where  a  cause  was  tried  at  circuit  and  a  ver- 
dict rendered  for  plaintiff,  whereupon  the 
defendant  moved  for  a  new  trial  at  special 
term,  which  motion  was  denied,  and  an  appeal 
therefrom  taken  to  the  general  term,  the 
order  denying  a  new  trial  was  affirmed,  judg- 
ment was  entered  on  the  verdict,  from  which 
the  defendant  appealed  to  the  court  of  ''Ppeals, 
held,  that  the  judgment  was  a  judgment 
entered  upon  the  determiimtion  of  the  special 
term,  and  not  a  general  term  judgment,  and 
that  the  appeal  must  be  dismissed.  Where  a 
case  is  sent  back  to  the  special  term  by  the 
appellate  court  for  a  new  tnal  and  disposition 
of  the  issues,  the  practice  requires  a  new  formal 
appeal  to  the  general  term,  and  a  new  judg^ 
ment  by  that  court  before  an  appeal  will  lie  to 
the  court  of  appeals.  New  York  and  New 
Haven  BaUroad  Co.  v.  Schuyler,  34  N.  Y.  (7 
Tiff.),  30,  48 ;  S.  G.  38  Barb.  534. 

/.  Suits  oommenoed  prior  to  Ck)de. 

Suits  pending  in  the  court  of  chancery  on  the 
fijst  Monday  of  July,  1847,  at  which  time 
the  jurisdiction  of  such  suits,  by  Art.  XIV, 
§  5,  of  the  constitution,  was  vested  in  the  su- 
preme court,  are  regarded  as  suits  '*  brought 
there  to  the  supreme  court  from  another 
court,"  and  the  decision  in  the  case  is  appeal- 
able in  the  same  manner  as  in  suits  com'- 
menced  in  the  supreme  court.  Farmers'  Loan 
and  Trust  Co.  v.  Carroll,  2  N.  Y.  (2  Gomst.), 
566;  S.  G.  4  How.  211,  and  2  Gode  R.  138. 
Only  determinations  made  after  the  Gode  took 
effect  are  appealable  to  the  court  of  appeals. 
Bice  V.  Floyd,  3  How.  366;  S.  G.  1  Gode  R. 
112;  1  N.  Y.  (1  Gomst.),  608.  Unless  in  the 
manner  prescribed  by  the  old  law  and  former 
practice,  id. 

g.  Contempt. — ^From  a  decision  of  the 
general  term,  reversing  an  order  of  the  special 
term,  adjudging  a  party  gpiilty  of  a  contempt 
of  court  in  violating  an  mj unction  order,  an 
appeal  does  not  lie  to  the  court  of  appeals  be- 
fore final  judgment  in  the  action.  Batierman 
V.  Finn,  40  N.  Y.  (1  Hand),  340 ;  S.  C.  below, 
34  How.  108.  But  the  court,  per  Jambs,  J. 
said  it  might  have  been  otherwise  as  to  the 
defendants,  had  the  order  been  affirmed,  id. 
And  see  Pitt  v.  Davisoti,  37  N.  Y.  (10  Tiff.), 
235 ;  S.  G.  34  How.  355 ;  3  Abb.  N.  S.  398 ;  4 
Trans.  App.  266.  A  preliminary  order,  pun- 
ishing a  party  alleged  to  be  ^ilty  of  contempt 
of  court,  is  not  reviewable  m  the  court  of  ap- 
peals, as  it  is  not  embraced  within  the  classes 
mentioned  in  §  11  of  the  Gode.  New  York 
and  New  Haven  Bailroad  Co.  r.  Ketchum, 
3  Keyes,  24 ;  S.  G.  34  How.  302,  and  1  Trans. 
App*  116,  But  see  Sudlow  y.  Knox,  7  Abb. 
X*  S.  411,  where  an  order  to  punish  for  con- 
tempt was  regarded  as  not  "  a  proceeding  in 
the  action,"  and  therefore  appealable. 

h.  Mandamus.— An  order  dismissing  an 
i^peal  from  an  order  of  the  special  term  re- 
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fusing  %  mandaiAiiB,  u  not  KppetAMe  to  the 
court  of  appeals,  and  cannot  be  reviewed  unless 
on  appeal  from  the  judgment  in  the  case.  Hoe 
T.  Sanborn,  36  N.  Y.  (9  Tiff.),  93 ;  S.  0.  35 
How.  197 ;  and  3  Abb.  N.  S.  189;  1  Trans. 
App.  160.  But  before  Aprn  8,  1859,  the  de- 
termination of  the  supreme  c  M.rt  in  mandamus 
was  properly  brought  to  the  court  of  appeate 
by  writ  of  error.  See  Laws  of  1859,  ch.  174 ; 
Becker  v.  People  ex  reL  Cook,  18  N.  Y.  (4 
Smith),  487.  *<The  court  of  appeaU)  $hall 
have  power  and  it  shall  be  its  duty,  to  hear 
and  determine  all  cases  now  pending  in  said 
court,  upon  writs  of  error  heretofore  orouglit; 
to  review  the  determmation  of  the  supi-eme 
court  in  awarding  or  refusing  to  award  .a  per- 
emptory mandamus,  in  the  same  manner  as  if 
such  cases  had  been  brought  into  said  court 
of  appeals  by  appeal  under  the  provisions  of 
the  Code  of  Procedure.''  Laws  of  1869,  ch. 
174,  §  1.  "  The  provisions  of  the  Code  of 
Procedure  in  relation  to  appeals  to  the  court 
of  appeals  shall  apply  to  all  judgments  in 
proceedings  upon  mandamus,  hereafter  ren- 
dered." id.  §  3. 

t.  Interpleader. — Where  the  special  term 
acquired  jurisdiction  in  the  matter  of  an  ap- 
plication for  an  order  of  interpleader  under 
§  122  of  the  Code,  the  granting  or  refusing  of 
the  order  was  in  the  discretion  of  the  court 
below,  and  is  not  subject  to  review  in  the 
court  of  appeals.  Tanton  v.  Chroh^  39  How. 
147;  S.  C.  8  Abb.  J<(.  S.  385,  sub  nom. 
Tauton  v.  Chroh, 

j.  Reference— judgment.— A  iudg- 

ment  in  a  case  where  a  reference  is  ordered, 
is  not  in  condition  to  be  appealed  until 
the  coming  in  of  the  report  and  the  decision 
of  all  questions  arising  under  it.  Clark  v. 
Brooks,  2  Abb.  N.  S.  385;  S.  C.  2  Daly, 
159;  Belmont  v.  Ponvert,  3  Bob.  693;  S.  C. 
Aff'd,  id.  698  (n.);  Dom  v.  Cotwdon,  28  N. 
Y.  (1  Tiflf.;),  122;  Tompkins  v.  Hyatt,  19  N. 
y.  (5  Smith),  634;  Lawrence  v  Farmer^ 
Loan  and  Trust  Co,  15  Uow.  57;  S.  C.  6 
Duer,  689.  Where  the  judgment  of  the 
court  below  directed  the  sale  of  premises  and 
a  reference  to  ascertain  the  amount  of  rent, 
and  of  use  and  occupation,  and  several  special 
directions  were  given  as  to  charges  and  allow- 
ances; but  before  any  proceedings  were  had 
on  the  reference,  one  of  the  parties  appealed, 
and  the  court  said  it  is  plain  tliat  further  liti- 
gation may  arise  as  to  the  amount  of  the  al- 
lowance for  the  use  and  occupation  of  the 
premises,  and  until  that  amount  is  finally  as- 
certained, it  will  not  be  completely  adjudged 
to  whom  the  entire  proceeds  of  the  premises — 
the  subject  of  controversy — belong,  the  judg- 
ment cannot  be  regarded  as  final.  Tompkins 
V.  HyaU,  19  N.  Y.  (5  Smith),  534.  But 
where  the  reference  is  so  far  carried  out  as  to 
leave  no  further  adjudication,  and  no  further 
application  to  the  court  is  necessary,  the 
judgment  may  then  be  appealed.  Colhurn  v. 
Morton,  5  Abb.  N.  S.  308 ;  S.  C.  36  How. 
150,  and  3  Keyes,  296.  Where  a  referee  was 
app<Hnted  for  the  purpose  of  making  an  «B- 


oountiqi^,  and  an  ofdor  was  entered  upon  the 
coming  m  of  the  report,  requiring  the  party  to 
pay  to  a  receiver  the  sum  certified  i^inst 
him  in  the  accounting,  the  appeal  from  such 
order  was  heard,  and  the  question  of  the 
party's  accountability  for  cerUun  items  found 
against  him  by  the  referee  was  reviewed.  lb. 

k.  —  Award. — In  a  suit  to  ascertain 
conflicting  claims  to  a  fund,  a  reference  was 
ordered  to  ascertain  fects,  and  upon  the 
coming  in  oi  the  report  the  fund  was  awarded, 
and  upon  appeal,  this  court  held  the  award  to 
be  a  final  determination,  reviewable,  as  if  the 
report  bad  been  a  special  verdict.  Kirby  v. 
Fiiepairick,  18  N.  Y.  (4  Smith).  484. 

h  Findings  of  facts,  of  a  referee,  or  of 
the  court,  are  not  reviewable  on  appeal  to  the 
court  of  appeals,  unless  the  court  below 
deemed  it  their  duty  to  reverse  a  judgment 
on  questions  of  fact,  and  so  stated  in  their 
order.  ColtoeU  v.  Lawrence^  38  N.  Y.  (11 
Tiff.),  71;  S.  C.  5  Trans.  App.  307,  and  36 
How.  306;  S.  C.  below,  24  Uow.  32'J,  and  38 
Barb.  643;  People  ex  ret,  Thomas  v.  Com- 
missioners of  Highways  of  T&wn  of  Milton, 
37  N.  Y.  (10  Tiff.),  360,  362;  S.  C.  4 
Trans.  App.  358 ;  Petersen  v.  Eawson,  34  N. 
Y.  (7  Tiff.),  370;  Rev'g  S.  C.  2  Bosw.  234, 
sub  nom  Peterson  v.  Bawson;  Metcdlf  v. 
MatUsons,  32  N.  Y.  (5  Tiff.),  464;  Wilcox 
v.  Hawleu,  31  id.  (4  Tiff.),  648;  Doty  v. 
Carolus,  id.  547;  MarshaU  v.  Smith,  20  N. 
Y.  (6  Smith),  251.  And  see  Jlenry  T. 
Wilkes,  37  N.  Y.  riO  Tiff.),  562;  S.  C.  5 
Trans.  App.  205 ;  Waters  t.  Green,  3  Keyes» 
385;  S.  C.  2  Trans.  App.  346;  Barker  v. 
White,  3  Keyes,  617,  495 ;  S.  0.  3  Trans. 
App.  86,  and  5  Abb.  N.  S.  124;  Jforcov. 
Liverpool  and  London  Fire  and  Life  Insur- 
ance Co.  35  N.  Y.  (8  Tiff.)  664;  Macy  v. 
Wheeler,  30  id.  (3  Tiff.),  231 ;  S.  C.  18  Abb. 
73;  Young  v.  Davis,  30  N.  Y.  (3  Tiff.),  134; 
Thompson  v.  KesseU,  id.  383;  Weed  v.  New 
York  and  Harlem  BaUroad  Co.  29  id .  (2  Tiff.), 
616;  SantUf'ord  v .  Eighth  Avenue  Railroad  Co. 
23  id.  (9  Smith),  343;  Rev'g  S.  C.  7  Bosw. 
122 ;  4  Abb.  59 ;  6  Duer,  661 ;  Hoyt  v.  Thomp- 
son's Executor,  19  N.  Y.  (5  Smith),  207, 212; 
S.  C.  below,  4  Abb.  59,  sub  nom.  Hoyt  v.  Shel- 
don ;  6  Duer,^61 ;  Oldfield  v.  New  York  and 
HarUm  Bailroad  Co.  14  X.  Y.  (4  Kern.),  310. 
And  in  Wiltsie  v.  Eaddie,  4  Abb.  N.  S.  393. 
Hunt,  J.,  said  "  the  question  referred  to  the 
referee  for  his  decision  was  a  question  of  fact, 
and  can  only  come  before  this  court  for  its 
consideration  when  the  judgment  of  the  ref- 
eree has  been  reversed  on  a  question  of  fact, 
and  the  order  of  reversal  so  certifies.  (Code, 
§  272).'*  In  the  present  case,  the  judgment 
of  the  referee  had  been  affirmed  below,  and 
the  court  of  appeals  would  not  look  into  the 
finding  of  the  facts.  In  Lewis  v.  IngersoU, 
1  Keyes,  347,  Johnson,  J.  said :  "It  is  un- 
necessary to  repeat  here  that  this  court  will 
not  review  the  case  upon  the  exceptions  to 
findings  of  fact,  or  the  omission  to  find  other 
facts  not  found.*'  When,  however,  the  fiud- 
iBg  of  the  referee  19  without  any  evidence  to 


§  883.J 


Appbals  to  Ochtkt  or  A^pfxau. 


657 


sapport  it,  a  question  of  law  trises  of  which 
the  court  of  appeals  will  take  cognizance. 
We§man  v.  Ckiids,  41  N.  Y.  (2  Hand),  159, 
163 ;  ReVg  S.  G.  44  Barb.  403 ;  Mason  t. 
iord,  40  N.  Y.  (1  Hand),  477 ;  Draper  v. 
iStotfoend,  38  id.  (11  Tiff.),  219. 

m.  New  trial. — The  Code  authorises  an 
appeal  from  the  order  granting  or  refusing  a 
new  trial,  in  the  case  of  a  trial  in  the  or- 
dinary course  of  practice,  and  where  a  judg- 
ment has  been  entered.  Clark  v.  Brooks,  2 
Abb.  N.  S.  385 ;  S.  G.  2  Dalj,  159 ;  Macy  v. 
Wheeler,  30  N.  Y.  (3  Tiff.),  231 ;  S.  C.  18 
Abb.  73.  But  the  rule  does  not  apply  to  the 
case  of  a  trial  of  special  issues.  Clark  t. 
Wheeler,  supra.  An  award  of  such  issues 
is  a  matter  of  practice  and  may  be  granted  or 
refused  in  the  discretion  of  the  judge.  lb. 

No  ^>peal  to  the  court  of  appeals  from  or- 
ders granting  new  trials  will  be  heard,  unless 
the  appellant  consent  that,  if  the  order  be 
affirmed,  judgment  absolute  shall  be  rendered 
against  him.  Lanman  v.  Lewiston  EaUroad 
Co.  18  N.  Y.  (4  Smith),  493.  Where  the 
appellant  stipulated  that  in  case  the  order  for 
a  new  trial  should  be  affirmed  in  this  court, 
the  judgment  should  be  reduced,  held,  that 
such  an  altemative  was  inadmissible,  and  the 
appeal  was  dismissed.  lb. 

The  court  of  appeals  has  no  power  to  re- 
view any  question  of  fact  settl^  in  the  in- 
ferior tribunal,  and  if  no  error  of  law  is  fou'id 
in  the  decision,  it  must  be  affirmed  and  judg- 
ment absolute  entered.  Maey  v.  Wheeler,  30 
N.  Y.  (3  Tiff.)  231 ;  S.  C.  18  Abb.  73 ;  Hoyt 
V.  Thompson's  Executors,  19  N.  Y.  (5  Smith), 
207  ;  S.  G.  below,  4  Abb.  59,  sub  nom.  Hoyt 
T.  Sheldon;  6  Duer,  661.  If  it  can  stand 
consistently  with  any  view  whatever  of  the 
evidence  taken  where  the  trial  has  been  by 
jury,  Macyy.  Wheeler,  supra;  Sanford  v. 
Eighth  Avenue  RaUroad  Co,  23  N.  Y.  (9 
Smith),  343  ;  RevV  S.  C.  7  Bosw.  122;  Mtlr 
Jer  V.  Schuyler,  20  N.  Y.  (6  Smith),  522. 

When  a  party,  instead  of  moving  for  a  new 
trial  on  the  ground  that  the  verdict  is  against 
evidence,  submits  to  judgment,  and  goes  by 
appeal  to  the  general  term  and  the  judgment 
is  there  affirmed,  the  right  to  move  for  a  now 
trial  is  at  an  end;  but  if  the  general  term 
modify  their  affirmance  so  as  to  allow  the 
party  to  move  at  special  term  for  a  new  trial, 
which  motion  is  made  and  granted,  and  there 
is  an  appeal  therefrom  which  is  affirmed 
at  general  term,  this  court  roust  dismiss  the 
appeal,  although  the  practice  pursued  in  the 
case  may  have  been  irregular.  Folger  v  Fitz- 
hugh,  41  N.  Y.  (2  Hand),  228.  The  general 
rule  is,  that  where  there  was  no  motion  for  a 
new  trial  on  a  case  of  exceptions  at  special 
term,  the  question  as  to  whether  the  judg- 
ment ought  to  be  reversed  on  the  facts,  is 
not  before  the  general  term  on  appeal,  and 
the  court  of  appeals  are  not  to  infer  that  the 
reversal  was  on  questions  of  fact.  Magee  v. 
Oshomy  32  N.  Y.  (5  Tiff.).  G69;  Rev'jr  1 
Rob.  689,  sub  nom.  Magie  v.  Osharn.  And 
whore  the  general  term  reversed  a  judgment, 
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and  ordered  a  new  trial  as  to  one  of  the  par* 
ties,  without  such  motion  for  new  trial  at 
special  term  having  been  made,  the  court  of 
appeals  reversed  the  judgment  of  the  general 
term  and  ordered  judgment  on  the  verdict, 
beotuse  they  found  no  error  of  law  committed 
on  the  trial  which  iustiiied  the  reversal  of  tho 
judgment,  id.  Where  a  cause  was  tried  at 
circuit,  and  a  verdict  rendered  by  the  jury 
in  favor  of  the  respondents  (defendants),  a 
motion  was  made  at  general  term  for  a  new 
trial  on  a  case  and  exceptions  before  judg- 
ment, and  was  denied,  and  a  judgment  was 
entered  on  the  verdict.  An  appeal  from  such 
judgment  does  not  lie  to  this  court.  Van  Ber- 
gen V.  Bradley,  36  N.  Y.  (9  Tiff.),  316 ;  S.  C.  2 
Trans.  App.  295.  It  seems,  that  the  giving  of 
the  required  undertaking  on  appeal  to  the 
court  of  appeals,  from  an  order  granting  a 
new  trial,  does  not  stay  the  proceedings  in 
the  court  below.  A  motion  to  the  court  be- 
low is  necessary.  MeMahon  v.  AUen,  22  How. 
193 ;  S.  G.  13  Abb.  126.  And  ^o,  of  an  ap- 
peal from  an  order  denying  a  motion  for  a 
new  trial.  Valton  v.  National  Loan  Fund 
Life  Assurance  Society,  19  How.  515. 

n.  CostS^  allowances.— From  an  order 
of  the  general  term,  affirming  an  order  of  the 
special  term,  denying  a  motion  to  re-adjust 
costs,  no  appeal  will  lie  to  this  court;  it  is 
not  an  appealable  order.  People  ex  rel  Clute  v. 
Boardman,  41  N.  Y.  (2  Hand),  362.  And  see 
McClure  v.  Supervisors  of  Niagara  County,  4 
Trans.  App.  275;  S.  G.  4  Abb.  N.  S.  202;  S. 
G.  below,  33  How.  202,  and  50  Barb.  594 ;  Hoe 
V.  Sanborn,  36  N.  Y.  (9  Tiff.),  93;  S.  G.  35 
How.  197 ;  3  Abb.  N.  S.  189;  1  Trans.  App. 
160;  Clarke  v.  City  of  Rochester,  34  N.  Y.  (7 
Tiff.),  355 ;  McChregor  v.  McGregor,  32  N.  Y. 
5  Tiff.),  479;  Collumb  v.  Bead,  24  id.  (10 
mith),  505,  517  An  order  denying  a  mo- 
tion for  a  further  or  additional  allowance  of 
costs  is  not  appealable  as  such,  and  is  only 
reviewable,  if  at  all,  as  an  intermediate  order 
on  appeal  from  the  judgment.  Clarke  v.  City 
of  Rochester,  34  N.  Y.  (7  Tiff.),  355 ;  S.  C. 
below,  29  How.  97  ;  McGregor  v.  McGregor, 
32  N.  Y.  (5  Tiff.),  479.  And  the  general 
rule  is,  that  this  court  does  not  hear  appeals 
upon  questions  in  regard  to  adjustment  and 
taxation  of  costs.  People  ex  rel,  Lumley  v. 
Lewis,  28  How.  470 ;  S.  G.  33  How.  619  (n.) ; 
Collumb  V.  Bead,  24  N.  Y.  (10  Smith),  517; 
Anonymous  v.  Anonymotis,  10  How.  353; 
Sherman  v.  Daggett,  3  id.  426.  But  see 
McGregor  v.  Comstock,  19  N.  Y.  (5  Smith), 
581,  where  Ghoveb,  J.,  says,  <<  there  is  no 
distinction,  in  the  right  of  appeal  to  this  court, 
between  an  order  a&cting  costs  and  any  other 
right." 

o.  —  verdict.  —  Where  a  verdict  was  set 
aside  as  being  against  the  weight  of  evidence, 
and  on  payment  of  costs,  such  an  order  or 
disposition  of  the  case  is  not  reviewable  by 
this  court.  Young  v.  Davis,  30  N.  Y.  (3  Tiff.), 
134.  Where  the  action  was  tried  by  a  jury, 
and  a  verdict  and  judgment  therein,  with 
costs,  were  rendered,  and  tlie  unsuccessful 
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party,  on  a  cue  oonUining  a  statement  of  the 
evidence  and  exceptions,  moved  for  a  new 
trial  at  special  term,  which  motion  was 
panted,  with  costs,  to  abide  the  final  disposi- 
tion of  the  case,  whereupon,  the  opposite 
party  appealed  to  general  term,  the  general 
term  reversed  the  order  for  a  new  trud,  and 
ordered  judgment  for  the  appellant,  who  then 
moved,  at  special  term,  for  an  extra  allowance 
of  costs,  which  was  granted,  appealed  to  the 
general  term,  there  afiirmed,  and  ruled  that 
there  be  judgment  on  the  verdict,  with  the 
additional  costs.  An  appeal  was  then  taken 
to  this  court,  from  the  judgment  as  last 
ordered,  and  this  court  (bv  a  five  to  three  de- 
cision) decided  that  the  de termination  which 
was  made  at  general  term  existed  in  the  judg- 
ment itself,  and  although  it  was  not  a  "  final " 
determination,  yet  all  the  questions  capable 
of  being  litigated  had  been  determined,  and 
the  order  was  held  appealable.  Cook  v.  New 
York  Floating  Dry  Dock  Co.  18  N.  Y. 
(4  Smith),  229. 

1>.  —  equity  oases.  — Costs  in  equity 
cases  are  in  the  discretion  of  the  court,  and 
the  giving  or  withholding  thereof  cannot  be 
controlled  or  reviewed  by  the  court  of  appeals. 
Staiger  v.  SchultZy  3  Keyes  614;  S.  G.  3  Trans. 
App.  4;  3  Abb.  N.  S.  377. 

J.  —  security  for.  —  An  order  requiring 
the  receiver  of  an  insolvent  corporation  to  give 
security  for  all  costs  that  may  be  recovered 
against  him  rests  in  the  discretion  of  the  court, 
and  is  not  appealable.  BriggsY.  Vandenburgh, 
22  N.  Y.  (8  Smith),  467. 

r.  Order   diaxnissing  appeal.  —  An 

order  dismissing  an  appeal  to  the  general  term 
of  the  supreme  court  is  appealable  to  this 
court.  Maltby  v.  Greene,  1  Keyes,  548 ;  Bates 
V.  Voorhees,  20  N.  Y.  (6  Smith),  525. 

<.  —  limitation — ^time. — An  order  deny- 
ing leave  to  bring  an  appeal  after  the  statute 
period  for  appealing  has  expired,  is  not  ap- 
pealable to  this  court.  Scdles  v.  Butler^  27 
N.  Y.  (13  Smith),  638. 

t.  Irregularity.  —  An  order  of  the  su- 
preme court  refusnig  to  set  aside  a  judgment 
for  irregularity  is  not  appealable  to  this  court. 
Stark  v.  Dine/iart,  40  5f.  Y.  (1  Hand),  342; 
Cotes  V.  Smith,  31  How.  146;  S.  0.  below, 
29  id.  326.  And  see  Humphrey  v.  Chamr- 
berlain,  11  N.  Y.  (1  Kern.),  274;  DunlopY, 
Edwards,  3  N.  Y.  (3  Comst.),  341  ;  Sherman 
Y.Felt,  2  N.  Y.  (2  Comst.),  186;  S.  C.  3 
How.  425.  A  motion  to  set  aside  is  always 
addressed  to  the  discretion  of  the  court  hear- 
ing it,  and  the  decision  therein  is  not  review- 
able in  this  court.  Foote  v.  Lathrop,  41  N.  Y. 
(2  Hand),  358;  S.  G.  below,  53  Barb.  183 ; 
Butler  y.Lee,  33  How.  251 ;  S.  C.  3  Keyes,  70. 

u.  —  alternative  judgment.  —  The 

fact  that  a  judgment  which  should  have  been 
in  the  alternative  was  entered  absolute,  is  an 
irregularity  to  be  taken  advantage  of  in  the  in- 
ferior court,  and  is  not  ground  for  an  appeal. 
IngersoU  v.  Bostwick,  22  N.  Y.  (8  Smith),  425. 
But  an  omission  to  find  a  fact  supported  by 
the  evidence  is  not  to  bo  remedied  by  a  mo-  I 


tion  to  set  aside  the  judgment.  People  t. 
Church,  2  Laos.  459 ;  Aff'g  S.  C.  39  How. 
49 ;  8  Abb.  N.  S.  122.  An  appeal  will  Ue  in 
such  a  case.  id.  Mason  v.  Lord,  40  N.  Y. 
( 1  Hand),  476.  See,  also,  Putnam  v.  Hubbdl^ 
42  N.  Y.  (3  Hand),  106,  112. 

t7.  -—  non-servioe  ofprooess.— An  order 

denying  a  motion  to  set  aside  a  regular  judg- 
ment for  want  of  service  of  ori^nal  process 
(the  appearance  being  unauthorized),  is  not 
appealable  to  this  court.  Foote  v.  Lathrop,  41 
N.  Y.  r2  Hand),  358;  S.  C.  below,  53  Barb. 
183.  Where  the  irregularity  consisted  in  the 
service  of  a  summons  in  pursuance  of  a  cham- 
ber order — the  chamber  order  having  never 
been  set  aside — ^no  appeal  would  lie  to  this 
court  from  an  order  granting  a  motion  to  set 
aside  the  judgment.  Jones  v.  Derby,  16.  N. 
Y.  (2  Smith),  242. 

10.  Opinion.-^The  opinion  of  a  judge  on  a 
point  whollv  immaterial  to  the  case  presents 
no  ground  for  appeal.  Van  Bensselaer  v.  Bos- 
ton, 3  Keyes,  260.  In  an  action  to  set  aside 
a  conveyance  as  fraudulent,  the  case  contained 
the  opinion  of  the  judge,  but  no  statement  of 
facts,  and  the  court  said  they  were  not  entitled 
to  review  a  judgment  presented  in  such  a 
shape,  and  in  such  a  class  of  cases.  Bridger  v. 
Weeks,  30  N.  Y.  (3  Tiflf.),  328. 

X.  Justioe's  OOUrt. — In  an  action  com 
menced  in  a  district  court  of  the  city  of  New 
York,  and  removed  therefrom  under  the  Laws 
of  1857,  chap.  344,  to  the  court  of  common 
pleas  of  that  city,  no  appeal  lies  from  the 
judgment  of  this  latter  court  to  the  court  of 
appeals  without  an  order  of  the  common 
pleas  at  general  term.  Smith  v.  White,  23  N. 
V.  (9  Smith),  572,  and  see  note  to  §  11. 
Where  the  action  originated  in  the  court  of 
a  justice  of  the  peace,  and  was  subsequently 
removed  into  the  supreme  court,  an  appeal 
lies  from  the  judgment  of  this  latter  court  to 
the  court  of  appeals.  Flora  v.  Carbean,  38 
N.  Y.  (11  Tiff.),  Ill ;  overruling  Pugslqf  v. 
Ktsselburgh,  10  N.  Y.  (6  Seld.),  420 ;  S.  C.  7 
How.  402,  sub  nom.  Pugsley  v.  KesseUmrgh, 
and  Broum  v.  Brown,  6  id.  S20;  S.  C.  6  N. 
Y.  (2  Seld.),  106,  which  were  decided  pre- 
vious to  the  amendment  of  1857. 

y.  Foreolosure. — In  an  action  to  fore 
close  a  mortgage  in  which  the  usual  decree 
for  a  sale  of  the  premises  is  rendered  and  a 
judgment  for  any  deficiency  ordered,  the  case 
IS  in  condition  to  be  appealed  immediately, 
before  any  steps  are  taken  to  enforce  the  de- 
cree and  before  any  report  is  made.  Morris  v. 
Morange,  38  N.  Y.  (11  Tiff.),  172;  S.  C.  6 
Trans.  App.  1;  4  Abb.  N.  S.  447.  And 
see  MUwaukie,  etc.  EaUroad  Co.  v.  Soutter,  2 
Wall.  440 ;  Bronson  v.  Railroad  Co.  2  Black. 
524 ;  Whiting  v.  Bank  of  United  States,  13 
Pet.  6. 

s.  Two  trials. — Where  there  has  been 
two  trials  or  an  action,  upon  the  first  of  which 
the  plaintiff  was  nonsuited,  and  upon  a  pase 
made,  the  general  term  set  aside  the  nonsuit 
and  ordered  a  new  trial ;  upon  the  second  of 
which  a  verdict  was  rendered  for  the  plaintiff. 
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which  WM  carried  to  the  general  term  and 
there  affirmed,  on  appeal  to  the  court  of  ap- 
peals the  judgment  in  the  second  trial  is  all 
that  is  reviewable.  Wikox  v.  Hatoky,  31  N. 
Y.  (4  Tiff.),  648. 

aa.  Jury. — Where  the  trial  is  had  by  jury, 
the  court  of  appeals  does  not  possess  the 
power  to  review  questions  of  fact.  Parker  v. 
Jerris,  3  Keyes,  211;  S.  G.  34  How.  254» 
256,  and  1  Trans.  App.  88.  Nor^does  the 
^neral  term  appear  to  possess  such  power, 
id.  And  see  Cook  ▼.  New  York  Cenirdl 
Eailroad  Co.  3  Keyes,  476;  S.  G.  3  Trans. 
App.  8  'But  see  Macy  v.  Wheeler,  30  N.  Y. 
(3  Tiff),  231 ;  S.  G.  18  Abb.  73.  Where  the 
general  term  reversed  a  judgment  rendered  on 
a  verdict  and  ordered  a  new  trial,  because  it 
held  that  the  facts  were  different  from  what 
the  jury  found,  the  court  of  appeals  held  that 
the  general  term  had  no  right  to  override  the 
jury  and  come  to  different  conclusions  of 
fact,  and  the  judgment  was  reversed  and  the 
verdict  sustained.  Parker  v.  Jerv%8,  supra, 

bb  Demurrer. — From  a  determination  of 
the  court  on  a  demurrer,  unless  the  plaintiff 
should  amend,  no  appeal  lies  to  the  court 
of  appeals.  Adams  v.  Fox,  27  N.  Y.  (13 
Smith),  640;  S.  G.  below,  40  Barb.  442;  27 
How.  409.  Until  final  iudgment  is  entered, 
the  case  is  not  in  a  condition  to  be  appealed, 
id. ;  Paddock  v.  Springfield  Fire  and  Marine 
Insurance  Co.  12  N.  Yr(2  Kern.),  591. 

00.  Correctillg  case. —  From  an  order 
dismissing  an  appeal  from  an  order  of  special 
term,  denying  a  motion  to  correct  or  re-settle 
the  case,  no  appeal  lies  to  this  court.  Hoe  v. 
Sanborn,  36  N.  Y.  (9  Tiff.),  93 ;  S.  G.  35 
How.  197;  3  Abb.  N.  S.  189;  1  Trans.  App. 
160. 


dd.  Striking  cauae  from  calendar.— 

An  order  of  the  general  term,  striking  a  cause 
from  the  calendar,  on  motion  of  parties  against 
whom  no  appeal  from  special  term  had  been 
taken,  is  not  appealable  to  the  court  of  ap- 
peals. Cotes  V.  SmUh,  31  How.  146;  S.  G. 
below,  29  How.  326. 

ee.  Defenses. — A  defense  not  introduced 
upon  the  trial,  cannot  be  brought  forward  on 
an  appeal.  Hazard  v.  Spears,  4  Keyes,  469. 

ff-  Reftisal  to  find  a  fitct.— The  refusal 
of  the  court  below  to  find  a  fact  can  only  be 
brought  up  to  this  court  for  review  by  a  case 
showing  an  offer  of  the  evidence,  a  reAisal  to 
admit  it,  and  an  exception  to  the  ruling  of  the 
court  thereon.  Cosier  v.  Shipman,  35  N.  Y. 
(8  Tiff.),  533.  A  mere  allegation  in  the  case 
that  the  court,  on  request,  refused  to  find  cer- 
tain facts,  is  not  sufficient,  id.  And  if  the 
case  contains  nothing  but  exceptions  to  the 
omission  to  find  certain  facts,  this  court  will 


not  review  it.  Lewis  r.  IngersoU,  1  Keyes, 
347. 
gg.  Striking  out  answer. — From  an 

order  of  the  general  term,  reversing  an  order 
of  tlie  special  term,  striking  out  a  part  of  an 
answer,  no  appeal  lies  to  this  court  It  is,  in 
effect,  an  order  refusing  to  strike  out  an 
answer,  or  a  part  thereof,  to  which  the  juris- 
diction of  this  court  does  not  extend  since 
the  amendment  of  1869.  Tabor  v.  Gardner,  41 
N.  Y.  (2  Hand),  232;  S.  G.  39  How.  383;  S. 
G.  below,  6  Abb.  N.  S.  147,  sub  nom.  Taber 
V.  GUnrdner. 

hh.  Order  of  discontinuanoe.— An  or- 
der of  discontinuance,  without  costs,  made 
after  the  cause  is  at  issue,  and  even  referred, 
and  without  the  consent  of  the  defendant, 
does  not  affect  a  substantial  and  absolute 
right,  and  is  in  the  discretion  of  the  court 
making  such  order ;  it  is  not,  therefore,  ap- 
pealable. De  Barante  v.  Deyermand,  41  N. 
Y.  (2  Hand),  355;  S.  G.  40  How.  180,  and 
Reporter's  note. 

u.  Railroad  corporations.— "An  ap- 
peal may  be  taken  to  the  court  of  appeals,  m 
the  manner  and  with  the  effect  now  provided 
by  law  in  like  cases,  from  any  judgment  ren- 
dered or  to  be  rendered  by  the  supreme 
court  at  general  torm,  by  virtue  of  and  under 
authority  conferred  by  section  seven  of  chap- 
ter one  hundred  and  forty-two  of  the  laws  of 
eighteen  hundred  and  sixty-four,  by  either  or 
any  of  the  parties  in  said  section  particularly 
specified."  Laws  of  1865,  ch.  511,  §  1.  And 
see  Laws  of  .1864,  ch.  142,  §  7. 

jb*.  Discretion  of  court  below.— As 

a  general  rule,  discretionary  orders  are  not  w^ 
pealable,  and  will  not  be  reviewed  in  the 
court  of  appeals.  Tauton  v.  Chroh,  8  Abb.  N. 
S.  385;  S.  G.  39  How.  147,  sub  nom.  TanUm 
V.  Groh;  King  v.  PlaU,  3  id.  174 ;  Forrest  v. 
Forrest,  25  N.  Y.  (11  Smith),  501,  520.  And 
see  the  cases  carefully  collected  in  the  note  to 
Tauton  v.  Groh,  supra. 

Where  the  order  appealed  from  denies  a 
strict  legal  right,  it  is  so  far  not  discretionary, 
and  may  be  reviewed.  King  v.  Piatt,  3  Abb. 
N.  S.  174;  Lelajid  v.  Hathom,  42  N.  Y.  (3 
Hand),  547;  Tracy  v.  First  National  Bank 
of  Selma,  37  N.  Y.  (10  .Tiff.)  523 ;  S.  G.  5 
Trans.  App.  14.  But  where  the  court  below 
denies  the  order  on  the  ground  of  want  of 
power  to  grant  the  relief,  the  order  denying 
such  relief  is  appealable.  Russell  v.  Conn,  20 
N.  Y.  (6  Smith),  81. 

kk.  Place  of  trial.—An  order  denying 
a  motion  to  change  the  place  of  trial  to  the 
proper  county  is  appealable.  Leland  v.  Hc^' 
thorn,  42  N.  Y.  (3  Hand),  547;  S.  G.  9  Abb. 

N.  S.  97. 


III.  Papers  on  Appeal. 


a.  The  statement. — It  is  not  contem- 
plated in  this  section  that  there  should  be  a 
finding  of  facts  from  the  evidence  by  the 
court  at  general  term.  The  only  statement 
of  fSftcte  tluit  the  court  is  authorised  to  mak9 


are  those  uncontroverted  and  conceded  on  the 
trial.  Purcliase  v.  Mattison,  15  Abb.  402; 
S.  G.  25  How.  161;  25  N.  Y.  (11  Smith), 
211,  sub  nom.  Purchase  v.  Matteson  ;  Rev*g 
g.  G,  6  Duer,  587 ;  Brower  v.  Orser,  2  Bosw. 
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865.  But  see  Smith  ▼.  Grant,  17  How.  381. 
Where  a  case  is  sent  back  irom  the  court  of 
appeals  for  a  re-settlement  of  the  facts,  the 
general  term  has  no  power  to  remit  the  case 
to  the  special  term  for  a  re-statement  of 
the  tacts  on  which  the  judgment  was  there 
rendered.  Smith  v.  Grant,  17  How.  381.  The 
court  of  appeals  are  to  be  furnished  with  pre- 
cisely the  same  facts  as  those  on  which  the 
general  term  founded  its  determination.  lb. 

&.  Appeal-book  case.— The  office  of  a 

case  is  simply  to  present  the  questions  which 
are  to  be  scrutinized  and  decided  by  the  ap- 
pellate court,  and  it  should  contain  only  those 
statements  which  are  essential  to  the  clear 
presentation  of  these  questions  of  law.  Bissd 
V.  Hamlin,  20  N.  Y.  (6  Smith),  519.  The 
case  itself  should  consist  of  a  complete  and 
condensed  summary  or  synopsis  of  all  the 
facts  deemed  material;  a  statement  of  the 
questions  intended  to  be  reviewed,  and  of  the 
rulings  on  each  question,  id.  If  the  appeal- 
book  does  not  contain  such  a  case,  and  the 
exception  to  rulings,  it  is  insufficient,  although 
it  may  contain  the  pleadings,  the  referee's  re- 
port (if  any),  the  judgment  and  notice  of 
appeal;  because  it  presents  no  record  into 
which  the  court  may  look  for  the  reasons  and 
grounds  of  the  judgment,  or  to  find  errors,  if 
any  there  were  on  the  trial.  0H8  v.  Spencer, 
16  N.  Y.  (2  Smith),  610;  8.  0.  6  Abb.  127; 
15  How.  425. 

c  — order  struck  out.— If  an  order 

which  the  court  of  appeals  has  no  power  to 
review,  and  the  papers  on  which  such  order 
is  based,  are  included  in  the  appeal-book,  they 
will  be  stricken  out  on  motion.  SmUh  y. 
Grant,  15  N.  Y.  (1  Smith),  590.  But  on  a 
case  informally  made  up,  the  appeal  will 
sometimes  be  allowed  to  stand.  lb. 

c.  Faots. — The  return  of  the  court  below 
is  the  only  place  where  the  appellate  court 
can  look  for  the  facts  upon  which  the  judg- 
ment was  rendered.  Facts  stated  in  the 
opinion,  or  elsewhere  found,  are  not  to  be  re- 
garded. McGregor  v.  BueU,  1  Keyes,  153;  S. 
G.  below,  17  Abb.  31,  sub  nom.  Macgregor  v. 
Buell, 

d.  Want  of  facts. — Where  the  record 
and  the  papers  present  no  findings  of  facts, 
nothing  will  be  intended  or  presumed  against 
the  correctness  of  the  judgment.  Viele  v. 
Tray  and  Boston  BaUroad  Co.  20  N.  Y.  (6 
Smith),  184.  Or,  if  from  the  meaner  facts 
presented  in  the  papers,  it  cannot  be  ascer- 
tained whether  the  judgment  is  correct  or  not, 
it  will  be  allowed  to  stand.  ^Bice  v.  laham,  1 
Keyes,  44;  Carman  v.  Pultz,  21  N.  Y,  (7 
Smith),  547. 

e.  Resettlexuent. —  But  if  a  party  de- 
sires to  have  the  case  resettled  and  the  facts 
restated,  the  cause  may  sometimes  be  sus- 
pended until  application  to  the  inferior  court 
for  that  purpose.  Bice  v.  Isham,  1  Keyes,  44. 
But  only  under  peculiar  circumstances,  as 
when  the  appellate  court  cannot  do  justice  to 
the  parties  from  the  case  presented,  and  do 
not  find  it  expedient  to  dismiss  theappeal*  id* 


Caain  T.  Cole,  10  Abb.  3^;  S.  C.  19  How. 
82 ;  25  id.  593  (n.),  and  cases  cited  in  note 
to  10  Abb.  387. 

/.  imperfect  papera—Where  an  im- 
perfect case  has  beoi  served,  and  the  respond- 
ent desires  that  it  should  be  amended,  he 
must  apply  to  the  court  by  motion  upon  no- 
tice. Bawere  t.  TaUmadge,  23  N.  T.  (9 
Smith),  166;  S.  C.  20  How.  516.  An  ex 
parte  order  dismissing  the  appeal  is  admiasi' 
ble  only  when  there  is  an  entire  omission  to 
serve  a  copy  of  the  return  within  the  required 
time.  lb. 

g*  "Filing — A  case  and  exceptions  must 
be. filed  either  at  the  time  of  entering  judg- 
ment, or  afterwards  by  special  order  of  the 
court,  before  they  can  form  a  part  of  the 

Supers    on   appeal.  Andereon  y.  Dickie,  26 
ow.  199;  S.  G.  17  Abb.  83;  1  Rob.  700. 

h.  Reference. — Where  there  has  been  a 
reference  to  report  facts,  finder  §  272,  the  re- 
port has  the  effect  of  a  special  verdict,  and  the 
question  arising;  on  the  (acts  thus  found  may 
be  reviewed  without  exceptions.  Marshall  v. 
Smith,  20  N.  Y.  (6  Smith),  251;  Kirby  v. 
Fitspatrick,  18  N.  Y.  (4  Smith),  484.  But, 
if  in  such  a  case  the  questions  raised  do  not 
depend  on  the  facts  found,  but  on  error  in  the 
proceedings  on  the  trial  or  in  the  detennin»- 
tion  of  facts,  the  point  must  be  raised  by  ex- 
ception. Marshall  t.  Smith,  supra. 

t.  Amendment.— Where  the  case  is  so 
defective  that  it  does  not  show  the  court  in 
which  the  judgment  was  rendered,  nor  such  a 
judgment  as  is  set  forth  in  the  notice  of  ap- 
peal, it  is  not  sufficient  that  there  is  a  prob- 
ability that  an  appealable  judgment  has  been 
rendered,  and  unless  it  is  shown  that  the 
error  is  clerical,  and  that  there  is  a  substantial 
right  of  appeal,  no  amendment  will  be  al- 
lowed, and  the  appeal  must  be  unconditionallv 
dismissed.  Lahens  v.  Fielden,  15  Abb.  177. 
An  objection  that  the  return  does  not  contain 
a  copy  of  the  notice  of  appeal,  and  also  that 
the  printed  copies  of  the  case  served  do  not 
contain  a  copy  of  the  notice  of  appeal,  or  a 
copy  of  the  certificate  of  the  clerk,  etc.,  will 
be  disposed  of  by  the  court,  on  motion,  by 
allowing  the  appellant  to  supply  the  omis- 
sions. Beecher  v.  ConrauU,  11  How.  181. 

j'  A  presumption. — ^Where  the  pi^>ers 
show  an  actual  determination  at  general  term, 
this  court  will  not  inquire  whether  the  judg- 
ment was  first  rendered  at  special  term  (or 
circuit),  and  brought  to  the  general  term  reg- 
ularly on  appeal,  but  it  will  presume  that  the 
case  was  regularly  brought  tnere  by  appeal. 
Beecher  v.  Conraat,  11  How.  181. 

k.  New  trial— memorandum.— New 

trials  will  not  be  granted  without  an  excep- 
tion appearing  to  have  been-  taken  at  the  time 
of  the  trial.  Bissell  v.  Studleg,  3  Keyes,  213. 
A  memorandum  at  the  end  of  the  case^  stating 
that  either  party  is  at  liberty  to  transform  the 
case  into  a  bill  of  exceptions,  is  insufficient, 
lb. 

I.  —  opinion. — Where  the  judgment  of 
the  general  term  was  in  these  words,  **  new 
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trial  denied,''  and  an  appeal  was  taken  to  this 
court,  hdd  that  there  was  no  judgment  be- 
fore the  court,  but  only  an  opinion,  and  the 
appeal  was  dismissed.  Coleman  v.  Pley stead, 
40  N.  Y.  (1  Hand),  341 ;  following  Van  Ber- 
gen V.  Bradley,  36  N.  Y.  (9  Tiff.),  316 ;  S.  0. 
2  Trans.  App.  295. 

«.  Objection— verdict.— If  an  objec- 
tion that  the  verdict  was  against  evidence  is 
not  presented  at  the  circuit  or  general  term,  it 
cannot  be  urged  in  this  court.  Buck  v.  Bem- 
sen,  34  N.  Y.  (7  l^iff.),  383. 

n.  —  form  of  judgment.— If  an  objec- 
tion that  the  iudgment  is  erroneous  in  form  is 
not  made  in  the  court  below,  or  hj  application 


thereto,  it  cannot  be  rused  in  this  court. 
Bi«oA;  V.  Bemsen,  supra. 

0.  Printed  papers. — ^Where  there  were 
no  exceptions  to  any  decision  on  a  matter  of 
law,  nor  any  case,  in  accordance  with  the  re> 
quirement  of  the  Code  and  rules  of  the  court 
contained  in  the  printed  papers,  held  that 
there  was  nothing  properly  for  review.  The 
appeal  was  dismissed  with  costs.  Enos  v. 
Eigenbrodt,  32  N.  Y.  (5  Tiff.),  444.  And  to 
the  same  effect  are  Wilcox  v.  Hawley,  31  N. 
Y.  (4  Tiff.),  648 ;  Weed  v.  New  York  and 
Harlem  Bailroad  Co.  29  N.  Y.  (2  Tiff.),  616, 
and  MagU  v.  Baker,  14  N.  Y.  (4  Kern.),  435. 


IV.  What  DisposmoN  Appellate  Coubt  may  Make. 


a.  Condition  precedent.  —  The  only. 

conditions  precedent  to  the  exercise  of  the 
power  of  the  court  of  appeals  are  the  serving 
of  the  notice  of  appeal  and  the  perfecting  of 
the  undertaking.  Adams  v.  Fox,  27  N.  Y. 
(13  Smith),  640;  S.  G.  below,  40  Barb.  442; 
27  How.  409.  The  court  can  then  entertain 
any  application  which  the  case,  in  such  a 
stage  of  advancement,  will  admit  of,  although 
the  return  of  the  subordinate  court  may  not 
have  been  filed.  lb. 

h.  Questions  of  law  and  fact.— The 

general  rule  is  well  settled  in  this  court,  that 
conclusions  of  law  alone  are  to  be  here  re- 
viewed, and  not  findings  of  fiMst;  and  this 
court  has  no  power  to  look  into  the  evidence, 
or  the  case  at  large*  for  the  purpose  of  inquir- 
ing into  such  findings  of  fact.  Parker  v.  Jer- 
vis,  3  Keyes,  271;  S.  C.  34  How.*-254;  1 
Trans.  App.  88;  Bergin  v.  Wemple,  30  N.  Y. 
(3  Tiff.),  319;  Cody  v.  Allen,  18  N.  Y. 
(4  Smith.),  573;  S.  C.  22  Barb.  388;  Stewart 
T.  Smith,  14  Abb.  75.  But  the  court  may 
refer  to  the  evidence,  in  order  to  ascertain  the 
true  meaning  of  the  determination  of  facts,  or 
to  give  a  construction  to  it  which  will  support 
the  judgment.  Spencer  v.  Ballou,  18  N.  Y. 
(4  Smith),  327. 

c.  Special  Proceedings.— No  provision 

having  been  made  by  the  Code  for  a  finding 
of  facts  in  a  special  proceeding,  this  court  has 
the  power  under  ch.  270,  §  1,  of  Laws  of  1854, 
to  examine  into  the  affidavits  and  evidence 
upon  which  the  decision  below  was  based. 
Matter  of  the  Petition  of  Livingston,  34  N.  Y. 
(7  Tiff.),  555 ;  S.  C.  32  How.  20,  and  2  Abb. 
N.  S.  1,  sub  nom.  Livinff8ton*s  Petition.  And 
in  such  a  proceeding,  this  court  has  the  power 
not  only  to  make  such  order  in  the  premises 
as  it  may  deem  suitable  and  proper,  but  also 
such  final  decree  or  order  as  justice  demands, 
id.  Forrest  v.  Forrest,  25  N.  Y.  (11  Smith), 
501 ;  S.  G.  5  Bosw.  672;  3  id.  650,  661 ;  8  id. 
640 ;  6  Duer,  102.  And  see  Laws  of  1847, 
ch.280,  §8;  2  R.  S.  167,  §  27. 

d.  Appeal  as  to  part.— Where  an  ap- 
peal is  taken  from  part  of  a  judgment  or  de- 
cree, this  court  has  the  power  to  review  only 

the  determinations  appealed  from.  Bohertson 
T.  BuUians,  11  N.  Y.  (1  Kern.),  243 ;  S.  C. 


9  Barb.  64;  Kelsey  v.  Western,  2  N.  Y.  (2 
Gomst.),  500.  And,  on  appeal  against  the 
plaintiff,  this  court  will  not  review  the  judg- 
ment in  so  far  as  it  affects  adverse  defend- 
ants not  included  in  the  appeal  from  the 
special  to  the  general  term.  Cotes  v.  Smith, 
31  How.  146 ;  S.  0.  below,  29  How.  326. 

e.  Evidence  of  aflSrmance.— Where 

an  appeal  was  taken  from  an  order  of  the 
general  term  of  the  marine  court  to  the  gen- 
eral term  of  the  court  of  common  pleas  of 
New  York,  the  latter  court  admitted  docu- 
mentary evidence  to  supply  a  defect  in  the 
proof  of  the  affirmance  of  the  judgment  by 
the  marine  general  term,  tUld,  on  appeal  to 
the  court  of  appeals,  that  the  common  pleas 
general  term  had  the  power  to  admit  such  evi- 
dence. Bobert  V.  Good,  36  N.  Y.  (9  Tiff.), 
408;  S.  G.  2  Trans.  App.  103. 

/.  Erroneous  entry.— The  court  of  ap- 
peals has  not  the  power  to  correct  an  erro- 
neous entry  of  a  judgment  for  a  larger  amount 
than  was  ordered  by  the  general  term ;  the 
error  should  be  corrected  by  motion  to  the 
subordinate  court.  Binsse  v.  Wood,  37  N.  Y. 
(10  Tiff.),  526;  S.  G.  5  Trans.  App.  42. 

g*  Nonsuit. — A  general  objection  that  a 
nonsuit  is  not  granted  or  a  complaint  dis- 
missed on  a  motion  which  does  not  specify 
the  defects  supposed  to  exist  will  be  insuffi- 
cient; thi3  court  cannot  consider  such  an  ob- 
jection, because  it  does  not  specify  the  de- 
fects complained  of.  Binsse  v.  Wood,  37  N. 
Y.  (10  Tiff.),  526;  S.  G.  5  Trans.  App.  42. 

h.  Defects  in  pleadings.— This  court 

has  no  authority  to  reverse  a  judgment  on 
account  of  defects  in  the  pleadings  not  affect- 
ing the  substantial  rights  of  the  appellant; 
and  this  court  is  bound  to  treat  a  variance  as 
non-essential  in  the  absence  of  affirmative  evi- 
dence that  it  misled  the  adverse  party.  John- 
son V.  Hathom,  3  Keyes,  126 ;  S.  G.  2  id. 
476.  Where  the  defect  in  the  pleading  de- 
murred to  was  formal  and  technical,  only  re- 
quiring amendment  by  the  court  below,  this 
court  will  not  reverse  a  judgment  overruling 
such  a  demurrer.  Lounsbury  v.  Purdg,  Id 
N.  Y.  (4  Smith),  515 ;  S.  C.  11  Barb.  490; 
16  id.  376;  Lake  Ontario,  etc.  Bailroad  Co. 
V.  Marvine,  18  N.  Y.  (4  Smith),  585;  Me- 
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Cormick  ▼.  Pickering,  4  id.  (4  Comst.),  276, 
282. 

I.  Filing  retum. — A  default  in  filing  the 
return  is  ground  for  an  order  ditsmissing  the 
appeal.  Adams  v.  Fox,  27  N.  ¥.  (13  Smith), 
640,  641 ;  S.  0.  below,  40  Barb.  442 ;  27  How. 
409. 

j.  Demurrer. — This  court  has  no  author- 
ity to  review  an  order  for  judgment  on 
demurrer,  unless  plaintiff  should  amend ;  the 
order  is  not  reviewable  until  final  judgment  in 
the  case  is  entered.  Adams  v.  Fox,  supra. 
And  it  is  competent  for  this  court  to  modify 
a  judgment  absolute  for  plaintiff  on  demurrer 
Farnham  v.  Mallory,  3  Keyes  527 ;  S.  C.  5 
Abb.  N.  S.  380;  3  Trans.  App.  171,  sub  nom. 
Farnham  v.  MaUery, 

k.  Jury  trial. — Where  the  trial  is  before 
a  jury,  this  court  has  in  no  case  the  authority 
to  review  questions  of  fact.  Parker  v.  Jervis^ 
3  Keyes,  271;  S.  C.  34  How.  254;  1  Timns. 
App.  88. 

/.  Trial  by  court  or  referee.—"  Where 

the  trial  is  had  by  the  court,  or  before  a  referee, 
this  court  is  authorized  to  review  questions  of 
fact  only,  if  it  is  certified  in  the  order  of 
reversal  that  the  judgment  was  reversed  on 

Questions  of  fact."  Hunt,  J.,  in  Parker  v. 
ervis,  supra  ;  Westerlo  v.  DeWitt,  36  N.  Y. 
r9  Tiff.)  340;  Rice  v.  Isham,  1  Keyes,  44, 
46,  and  cases  there  cited. 

«.  General  Term. — The  power  to  review 
questions  of  fact,  where  the  trial  is  had  by 
jury,  does  not  reside  in  the  ^neral  term. 
Parker  v.  Jervis,  supra.  It  resides  nowhere, 
lb. 

n.  Stipulation. —  The  court  has  power  to 
enforce  an  absolute  admission  made  in  a  pend- 
ing cause,  whether  by  written  stipulation  or 
as  proved  on  the  hearing.  Owen  v.  Cawley, 
36  N.  Y.  (9  Tiff.)  600;  S.  0.  42  Barb.  105; 
3  Trans.  App.  270.  A  stipulation  that  excep- 
tions which  have  been  taken  shall  only  be 
effectual  to  sustain  an  appeal  to  the  general 
term  of  the  same  court,  and  that  the  litigation 
shall  then  cease,  will  be  enforced  in  the  couit 
of  appeals.  Townsend  v.Mcutters(m,ete.  Stone 
Dressing  Co.  15  N.  Y.  (1  Smith),  587.  A. 
judgment  ordered  at  general  term,  on  excep- 
tions, heard  there  in  tne  first  instance,  upon 
stipulation  between  the  parties,  will  be  af- 
firmed, although  there  had  been  no  previous 
fomial  judgment  or  order  suspending  the  entry 
thereof;  the  error  was  formal  and  amendable. 
Lake  Ontario,  Auburn  and  New  York  Mail- 
road  Co.  V.  Marvine,  18  N.  Y.  (4  Smith),  585. 

0.  Reference. — Where  there  has  been  a 
reference,  upon  an  appeal  based  on  exceptions 
to  the  findings  of  fact,  the  court  of  appeals  is 
to  determine  whether  there  was  any  evidence 
to  sustain  it.  McCabe  v.  Brayion,  38  N.  Y. 
(11  Tiff.),  196;  S.  C.  6  Trans.  App.  227. 
The  courts  are  disposed  to  sustain  the  referee 


in  his  findings.  Westerlo  v.  Be  Witt^  36  M 
Y.  (9  Tiff.),  340;  S.  C.  2  Trans.  App.  332; 
35  Barb.  215.  Where  the  order  of  the  su- 
preme court  does  not  show  that  the  judgment 
was  reversed  on  questions  of  fact,  this  court 
must  assume  that  it  was  reversed  on  questions 
of  law  arising  on  exceptions  taken  at  the  trial, 
or  to  the  report  of  the  referee.  Baldncin  y. 
Van  Deusen,  87  N.  Y.  (10  Tiff.),  487;  S.  C. 
5  Trans.  App.  18,  sub  nom.  Baldwin  v.  Du- 
sen ;  Marco  v.  Liverpool  and  London  Fire  and 
Life  Insurance  Co.  35  N.  Y.  (8  Tiff.),  664. 
Where  the  statement  of  facts  found  by  a  ref- 
eree set  forth  an  agreement  in  terms  acknowl- 
edging a  consideration,  which  statement  was 
not  overtlirown  by  the  general  term,  this 
court  are  only  authorized  to  take  the  state- 
ment of  facts  as  it  appears  on  the  record. 
Cady  V.  Allen,  18  N.  Y.  (4  Smith),  573;  S. 
G.  ^  Barb.  388.  And  they  cannot  examine 
the  evidence  to  ascertain  whether  the  consid- 
eration was  good  and  valid,  id.  It  is  com- 
petent for  the  court  at  general  term  to  allow 
or  reject  a  claim  of  either  party  where  its  ex- 
tent and  amount  has  been  definitely  settled ; 
but  where  the  amount  is  uncertain,  that 
court  has  no  authority  to  assume  the  prov- 
ince of  a  jury  and  determine  the  extent  of  the 
indefinite  claim.  Moffet  r.  Sackett,  18  N.  Y. 
(4  Smith),  522.  Where  the  referee  stated 
that  the  difference  between  one  article  and 
another  was  from  912  to  915,  and  the  general 
term  called  it  912,  held,  that  there  should 
have  been  a  new  trial.  lb. 

jp.  Discrepancies.  —  Where  the  decree 
or  judgment  does  not  conform  to  the  princi- 
ples of  Che  decision,  in  order  to  save  expense 
to  all  parties,  it  should  be  corrected  without 
a  new  trial.  Warfield  v.  Crane,  4  Keyes, 
448.  And  where  the  order  entered  on  the 
decision  of  a  cause  in  the  court  of  appeals 
does  not  correctly  embody  the  judgment  of 
the  court,  it  is  not  too  late  to  amend,  although 
the  remittitur  has  been  filed  in  the  subordi- 
nate court.  Palmer  v.  Lawrence,  5  N.  Y. 
(ISeld.),  455. 

q-  Modifications. — Where  the  error  in 
the  judgment  appealed  from  consists  only  in 
assessing  excessive  damages,  this  court  is 
authorized  to  aflirm  the  judgment,  on  condi- 
tion that  such  excess  be  deducted.  Sears  v. 
Conover,  3  Keyes,  113.  And,  generally, 
where  it  appears  that  the  judgment  appealed 
from  is  substantially  correct,  it  will  be 
aflirmed,  with  such  modifications  as  this  court 
may  deem  proper.  Casler  v.  Shipman,  35  N. 
Y.  (8  Tiff.),  533. 

r.  Juri8diction.--Wbere  an  appeal  is 
taken  from  the  superior  court  of  Bu&lo,  no 
question  as  to  jurisdiction  being  there  raised, 
this  court  will  assume  jurisdiction  to  haye 
existed.  BidweU  t.  Astor  Mutual  Insurance 
Co,,  16  N.  Y.  (2  Smith),  263. 


V.  Appeal  Decided  —  Subsequent  Proceedings. 


a.  Remittitur— judgment  — The 

judgment  of  the  court  of  appeals  is  to  be  sent 


back  to  the  inferior  court,  there  to  be  enforced. 
It  musty  therefore,  be  brought  formally  to  the 
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notice  of  such  inferior  court,  and  be  made 
one  of  its  judgments.  Until  the  judgment 
of  the  court  of  appeals  is  incorporated  in  its 
records,  no  proceedings  can  be  instituted  to 
enforce  its  durections.  Seacard  t.  Morgan^  17 
How.  394;  S.  0.  Aff'd,  4  Abb.  N.  S.  249; 
35  How.  487 ;  34  id.  626  (n.)  An  order  of  the 
court  below  is  essential.  The  filing  of  the 
remittitur  with  the  clerk,  and  his  adjustment 
of  the  costs  thereon,  is  not  sufficient,  id.  See 
34  How.  398  (n.);  Seacord  v.  Morgan,  4 
Abb.  N.  S.  249,  257.  As  to  form  of  judgment 
on  remittitur,  see  Union  India  Rubber  Co.  v. 
Babcock,  1  Abb.  262,  267  (n.);  S.  G.  4  Duer, 
620. 

b.  —  dismissal.  —  The  dismissal  of  an 
appeal  is  a  judgment^  within  the  meaning  of 
the  section  autliorizing  a  remittitur  to  the  in- 
ferior court.  4  How.  184;  Langley  v.  War- 
ner, 2  Code  R.  97.  But  where  no  return  has 
been  filed,  and  the  appeal  is  dismissed  from 
that  cause  alone,  there  can  be  no  remittitur. 
Thompson  v.  Blanchard,  4  How.  210,  211 
(n.);  S.  C.  2  N.  Y.  (2  Comst.),  561;  2  Code 
R.  138.  After  an  appeal  is  dismissed  because 
of  a  defective  return,  an  objection  that  a  re- 
mittitur could  not  be  granted  will  be  of  no 
avail.  Doty  y.  Brown,  4  How.  429. 

e  —  filing  the  remittitur  is  not  absolutely- 
essential  to  give  the  court  below  jurisdiction 
so  as  to  go  on  and  re-try  the  cause  where  a 
new  trial  is  ordered  by  the  appellate  court ; 
f^  seems,  that  if  the  remittitur  is  in  the  hands 
of  the  prevailing  party  it  will  be  sufficient  in 
such  a  case.  Jhidson  v.  Gray,  17  How.  289. 

d,  —  the  jtLlisdictioll  of  the  appellate 
court  is  terminated  when  the  remittitur  is 
regularly  sent  down  and  filed.  Lawrence  v. 
Bank  of  the  Bepuhlic,  6  Rob.  497,  499; 
BurkU  V.  Luce,  1  N.  Y.  (1  Comst.),  239;  S. 
C.  3  How.  236,  sub  nom.  Burckle  v.  Luce; 
MarHn  v.  Wilson,  1  N.  Y.  (1  Comst.),  240 ; 
S.  C.  3  How.  195.  And  to  the  same  effect 
are  Latson  v.  Wallace,  9  id.  334 ;  Dresser  v. 
Brooks,  2  N.  Y.  (2  Comst.),  559 ;  S.  C.  4 
How.  207 ;  2  Code  R.  130. 

e,  —  irregularity. — Where  an  order  dis- 
missing an  appeal  is  irregularly  entered,  or  ob- 
tained on  false  or  garbled  affidavits,  the  court 
of  appeals  have  unquestionably  the  power  to 
vacate  their  order,  although  the  remittitur  has 
been  filed  in  the  court  below.  Newton  v. 
Harris,  8  Barb.  306;  S.  C.  1  Code  R.  N.  S. 
191.  But  until  such  order  of  the  appellate 
court  is  revoked,  the  court  below  is  bound  by 
it.  lb. 

/.  Ainendnient>  —  After  the  remittitur 
is  actually  filed,  the  remedy  in  case  of  errors  in 
the  judgment  or  in  cases  requiring  amendment, 
must  be  sought  in  the  court  below,  or  by  a 
new  appeal.  Lawrence  v.  Bank  of  the  Rmub- 
lie,  6  Rob.  497 ;  Newton  v.  Harris,  1  Cooe  R. 
N.  S.  191;  S.  C.  8  Barb.  306;  Burkle  v. 
Luce,  1  N.  Y.  (1  Comst.),  239 ; .  S.  C.  3 
How.  236,  sub  nom.  Burckle  v.  Luce;  Mar- 
tin V.  Wilson,  1  N.  Y.  (1  Comst.),  240.  But 
where  the  order  entered  and  contained  in  the 
remittitur  does  not   correctly  embody  i^^ 


state  the  judgment  pronounced  by  the  appel- 
late court,  it  will  be  amended,  on  motion  to 
that  court,  notwithstanding  the  remittitur  has 
been  filed  below.  Palmer  v.  Latorence,  5  N. 
Y.  (1  Seld.),  455. 

g-  New  trial.  —  Where  the  appellate 
court  orders  a  new  trial,  and  indicates  the 
disposition  that  should  be  made  of  the  case, 
the  practice  requires  a  new  formal  appeal 
from  the  special  to  the  general  term,  and 
from  the  judgment  of  the  latter  court  to  the 
court  of  appeals.  New  York  and  New  Haven 
Railway  Co.  v.  Schuyler,  34  N.  Y.  (7  Tiff".), 
30;  Aff'g  S.  C.  38  Barb.  534. 

h.  Costs  —  clerk. — The  clerk  has  the 
same  authority  as  to  the  adjustment  of  costs 
in  the  case  of  appeals  as  in  other  cases.  Union 
India  Rubber  Co.  v.  Babcock,!  Abb.  262;  S. 
C.  4  Duer,  620. 

«.  —  dismissal.  —  Where  an  appeal  is 
"dismissed  with  costs,"  general  costs  are 
meant.  White  v.  Anthony,  23  N.  Y.  (9 
Smith),  164.  And  they  are  the  same  whether 
the  appeal  be  from  an  order  or  from  a  judg- 
ment, lb. 

j.  —  ezoesslYe. — If  too  much  costs  are 
charged  on  the  dismissal  of  the  appeal,  the 
remedy  is  by  motion  to  the  court  below. 
Dresser  v.  Brooks,  4  How.  207 ;  S.  C.  2  Code 
R.  130;  S.  C.  2  N.  Y.  (2  Comst.),  559. 

k.  —  court  below. — The  court  below 
has  no  power  over  the  costs  in  the  court  of 
appeals.  WhObeck  v.  Patterson,  22  Barb.  83, 
86. 

I,  —  additional. — ^An  additional  allow- 
ance beyond  the  costs  allowed  by  §  307,  can- 
not be  granted  by  the  court  of  appeals.  Wolfe 
V.  Van  Nostrand,  4  How.  208 ;  S.  C.  2  N.  Y. 
(2  Comst.),  570;  2  Code  R.  130.  Such  an  al- 
lowance can  only  be  made  by  the  court  of 
original  jurisdiction,  and  in  reference  to  the 
trial  in  that  court.  lb. 

m.  —  irregtdarity.  — The  whole  judg- 
ment is  not  void  for  an  irregularity  in  insert- 
ing costs,  and  the  irregularity  may  be  cor- 
rected by  amendment.  Lawrence  v.  Bank  of 
the  Republic,  6  Rob.  497. 

n.  omission*  —  An  omission  to  formally 
conform  the  judgment  of  the  court  below  to 
that  of  the  court  of  appeals,  may  be  supplied 
by  the  lower  court,  and  will  be  disregarded  in 
the  appellate  court.  Lawrence  v.  Bank  of  the 
Republic,  6  Rob.  497 ;  Seacord  v.  Morgan,  4 
Abb.  N.  S.  249;  S.  C.  35  How.  487 ;  17  id. 
394;  Chautauqua  County  Bank  v.  White,  23 
N.  Y.  (9  Smith),  347. 

0.  Order  by  single  judge.— An  ex 

parte  order  made  by  a  single  justice  of  the 
court  of  appeals  after  the  remittitur  has  been 
regularly  sent  down  staying  the  filing  of  the 
remittitur,  and  the  entry  of  judgment  in  the 
court  below,  is  eactra  juaicem,  and  will  be  dis- 
regarded. Laurence  v.  Bank  of  the  Republic^ 
6  Rob.  497. 

p.  Power  of  court  below.— Upon  the 

filing  of  the  remittitur  in  the  court  below,  all 
that  can  be  done  is  to  formally  adopt  the  judg- 
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ment  of  the  court  of  appeals  as  its  own.  Mac- 
gregor  y.  Buell^  17  Abb.  31.  And  take  sudi 
measures  as  may  be  necessary  to  carry  the 
determination  of  the  appellate  court  into  effect. 
S.  C.  affirmed  as  to  this  point,  1  Keyes,  153, 
sub  nom.  McGregor  t.  BueU;  33  How.  450. 

g.  Re-axgument. — An  affldayit  of  a 

party  that  he  designs  to  apply  for  a  re-argu- 
ment in  the  court  of  appeals  will  not  be  suffi- 
cient to  induce  the  court  below  to  stay  the 
filing  of  the  remittur  for  that  purpose ;  but  an 
order  from  a  justice  of  the  appellate  court  that 
the  adverse  party  show  cause  why  a  re-argu- 
ment should  not  be  had,  etc.  will  be  conformed 
to  by  the  court  ImIow.  Jarvis  v.  Shaw,  16 
Abb.  415. 


r.  Be-remittaL — ^Where  the  eoort  below 
has  obtained  full  possession  of  the  remittitur 
(by  filing),  and  has  made  the  judgment  of  the 
appellate  court  its  own,  it  has  not  the  power 
to  grant  an  order  sending  the  judgment  back 
to  the  appellate  court  for  the  correction  of 
errors.  Verm^e  v.  SMon,  6  How.  41 ;  S.  C. 
3  Sandf.  683,  sub  nom.  'Sdden  t.  VermQffa. 

»'  Restitution  will  not  be  ordered  ty 
the  court  below,  unless  the  remittitur  contains 
a  direction  to  that  effect.  Young  t.  Brushy 


18  Abb.  171 ;  S.  0.  28  N.  Y.  (1  Tiff.),  667 ; 

520  (n.);  ReT'i 
Barb.  294;   24  How.  70.    Or  jmless  upon 


41  N.  Y.  (2  Hand),  620 
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notice  to  the  party  to  be  affected  by  such 
order.  lb. 


YI.  Adjudged  Cases — Appeal  Lies. 


a,  Gheneral. —  From  erery  actual  deter- 
mination made  at  general  term  in  a  judgment 
in  a  contested  case.  Lahens  v.  Fielden,  15 
Abb.  177;  Beeeher  v.  Conradi,  11  How.  181. 
And  see  notes  to  subd.  II. 

6.  New  trial— decision  by  default.— 

From  a  decision  of  the  general  term,  granting 
a  motion  for  a  new  trial,  where  the  papers 
were  taken  and  examined  by  the  court, 
although  the  adverse  party  did  not  appear. 
Seneca  Nation  of  Indians  ▼.  Knight,  19  N.  Y. 
(5  Smith),  587.  An  argument  is  not  neces- 
sary, lb. 

c.  Writ  of  assistance.— From  an  order 
refusing  to  restore  a  party  to  the  possession 
of  premises  from  which  he  has  been  ejected 
by  a  writ  of  assistance  since  vacated.  Cham' 
berlain  v.  Choles,  35  N.  Y.  (8  Tiff.)  477 ;  S. 
0.  3  Abb.  N.  S.  118. 

d.  Decree. — From  a  decree  under  which 
a  reference  is  ordered,  the  report  from  which 
requires  confirmation,  when  such  report  is 
confirmed.  Swarthout  v.  Curtis,  4  W.  Y. 
(4  Gomst.),  415 ;  S.  C.  3  Code  R.  215 ;  5 
How.  198;  5  N.  Y.  (1  Seld.),  301. 

e.  Receiver. — From  an  order  refusing  an 
application  that  the  defendant's  costs  in  an 
unsuccessful  receiver's  suit  be  paid  out  of  the 
funds  in  such  receiver's  hands.  Columbian 
Insurance  Co.  v.  Stevens,  37  N.  Y.  (10  Tiff.), 
536 ;  S.  C.  4.  Abb.  N.  S.  122 ;  35  How.  101 ; 
5  Trans.  App.  9. 

/.  Surrogate's  proceedings.— From 

an  order  of  the  supreme  court,  reversing  a 
decree  of  a  surrogate  dismissing  proceedings 
instituted  before  him  to  bring  executors  to  an 
accounting.  Messerve  v.  Sutton,  3  N.  Y. 
(3  ComstO,  546;  S.  C.  3  Code  R.  198. 

g.  Trustee. — From  an  order  of  the  su- 
preme court,  removing  a  trustee  of  an  express 
trust  and  substituting  another.  Matter  of  the 
Petition  of  Umngston,  34  N.  Y.  (7  Tiff.), 
555 ;  S.  C.  32  How.  20 ;  2  Abb.  N.  S.  1, 
sub  nom.  Livingstones  Petition, 

h.  Beneficial  prosecutor,- From  an 

order  requiring  a  person,  who  prosecutes  a 
suit  in  the  name  of  another,  and  who  is  bene- 
ficially concerned  in  the  favorable  event  of 


the  suit,  to  pay  costs  to  the  defendant  in  the 
action.  Giles  v.  HaJbert,  12  N.  Y.  (2  Kern.), 
32 ;  S.  G.  below,  5  How.  319. 

t.  Judicial  sale. — From  an  order  deny- 
ing a  motion  to  set  aside  a  judicial  sale,  made 
under  a  foreclosure  decree.  King  v.  Platt^s 
Executors,  34  How.  26;  id.  627  (n.);  S.  G.  3 
Abb.  N.  S.  174.  And  two  years  is  the  time 
within  which  such  an  appeal  may  be  brought, 
lb. 

i-  Striking  out  answer.— From  an 

order  vacating  a  judgment  on  the  ground  that 
after  an  answer  was  struck  out  during  the 
progress  of  the  suit,  matter  occurring  befora 
judgment  took  away  the  plaintiff's  cause  of 
action.  Edson  v.  Dillaye,  17  N.  Y.  (3  Smith) 
158.    See  ante,  subd.  ll,  note  x, 

k.  Attachment. — From  an  order  rtfoa 
ing  an  application  to  vacate  an  attachment 
where  such  application  is  based  upon  mattei 
of  law  and  strict  right.  Traq/  v.  First  Na 
tional  Bank  of  Selma,  37  N.  Y.  (10  Tiff.) 
523 ;  S.  G.  5  Trans.  App.  14,  and  cases  there 
cited.     Also  from  an  order  discharging  a& 
attachment.  Wright  y.  Rowland,  4  Keyes, 
165;   S.  G.  36  How.  248;   Rev'g  S.  G.  36 
How.  115. 

I.  Specific  performance.  —  From  an 

order  in  reference  to  an  application  to  compel 
infant  heirs  to  specifically  perform  a  contract 
of  their  ancestor  for  the  conveyance  of  land. 
HyaU  V.  Seetey,  11  N.  Y.  (1  Kern.),  52. 

m.  Parties. — From  an  order  striking  out 
certain  parties  plaintiff,  and  requiring  the  re- 
maining plaintiffs  to  join  the  persons  so  stricken 
out  as  parties  defendant,  and  prescribing 
further  what  allegations  are  to  be  inserted  in 
the  complaint  as  amended.  Lahens  ▼.  FiMen^ 
15  Abb.  177. 

n.  Apportionment  of  debts.— From 

an  order  with  reference  to  an  apportionment 
of  debts  of  an  insolvent  bank  among  the 
stockholders,  in  accordance  with  the  provis- 
ions of  Laws  of  1849,  ch.  226,  §§  25,  29. 
Matter  of  the  HoUister  Bank,  23  N.  Y.  (9 
Smith),  508. 

o.  Summary  proceediiigs.— From  a 
judgment  of  the  suprme  court  with  reference 
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to  sammaiy  prooeodings  to  obt«in  possession 
of  land.  People  ex  rd.  CltUe  v.  Boardmant  4 
Keyes,  59.  And  see  Laws  of  1868,  ch.  828, 
§6. 

p.  Satisfaction. — From  an  order  of  the 
supreme  court  setting  aside  an  acknowledg- 
ment of  satisfaction  and  restoring  the  ju<£- 
ment.  McGregor  v.  Cometock^  19  N.  Y.  (5 
Smith),  581. 

q-  Appeal  too  late. — ^From  an  order  of 
the  supreme  court  dismissing  an  appeal  on  the 
ground  that  the  time  for  appMling  had  elapsed, 
where  there  were  doubts  as  to  when  such 
time  for  appealing  began  to  run.  BtUes  t. 
Voorhees,  20  N.  Y.  (6  Smith),  525. 

r.  Commissioners  of  hi^way. — 

From   a  peremptory  mandamus  compelling 


oomnussioners  of  highways  to  lay  out  and 
open  a  road.  Peopfe  ex  rel.  Thomas  t.  Com 
missioners  q/*  Highways  of  Toum  of  MUton^ 
37  N.  Y.  (10  Ti£),  360 ;  S.  C.  4  Trans.  App. 
358. 

s,  Hightofappeal— waiver.— An  ap- 
peal by  a  party  from  a  judgment  in  his  favor 
IS  not  waived  by  the  acceptance  from  the  ad- 
Terse  party  of  the  amount  of  the  verdict  and 
costs,  where  the  tender  was  voluntary.  Benh' 
ard  V.  Baboock,  27  How.  391 ;  S.  G.  2  Rob. 
175;  17  Abb.  421.  Nor  is  a  party  precluded 
from  appealing  by  paying  the  judgment 
against  him,  uiuess  such  payment  is  by  agree- 
ment to  settle,  or  by  way  of  compromise. 
Wells  V.  Da^forth,  1  Code  R.  N.  S.  415. 


VII.  Adjudged  Cases  —  Appeal  Dobs  Not  Lie. 


a.  "Weight  of  evidence,  —  From  an 

order  of  the  supreme  court,  setting  aside  a 
verdict  as  against  the  weight  of  evidence,  and 
granting  a  new  trial  on  those  grounds.  Yout%g 
V.  Davis,  30  N.  Y.  (3  Tiflf.),  134;  Okffield  v. 
New  York  and  Harlem  BaUroad  Co,  14  N. 
Y.  (4  Kern.),  310 ;  S.  G.  3  £.  D.  Smith,  103. 
This  court  has,  ordinarily,  no  power  to  inquire 
into  the  weight  of  evidence,  and  determine 
whether  the  court  below  has  come  to  a  cor- 
rect conclusion.  Barker  v.  White,  3  Keyes, 
495;  S.  G.  3  Trans.  App.  86,  and  5  Abb.  N. 
S.  124.  But  if  a  finding  is  wholly  without 
evidence,  or  if  there  is  a  refusal  to  find  a  ma- 
terial fact,  proved  by  uncontroverted  evidence, 
a  question  of  law  arises,  reviewable  in  this 
court.  Mason  v.  Lord,  40  N.  Y.  (1  Hand),  476. 

b.  CostS.'^From  an  order  relative  to  costs. 
People  ex  rel,  Clute  v.  Boardman,  41  N.  Y.  (2 
Hand),  362 ;  Collumh  v.  Bead,  24  N.  Y.  (10 
Smith),  517 ;  McGregor  v.  Comstock,  19  N.  Y. 
(5  Smith),  581 ;  Sherman  v.  DaggeU,  3  How. 
426.    And  see  subd.  II,  note. 

0.  Testimony  oonflioting. —  From  an 

order  of  the  general  term,  afi&rming  an  order 
of  the  special  term,  based  upon  testimony 
taken  by  a  referee,  which  is  conflicting  as  to 
all  the  material  points  involved.  Thompson  v. 
Kessel,  30  N.  Y.  (3  Tiff.),  383. 

d,  Inaerting  names.— -From  an  order 

of  the  supreme  court,  in  a  suit  against  a  part- 
nership, inserting  the  names  of  individuals,  in 
the  answer  and  m  the  judgment,  as  members 
of  the  firm,  brought  to  light  by  the  evidence. 
Thompson  v.  Kessel,  supra, 

e.  Record. — From  an  order  or  Judgment 
appearing  on  the  face  of  the  record  merely. 
Lake  v.  Gibsons,  3  How.  420;  S.  C.  2  N.  Y. 
(2  Gomst.),  188.  There  must  always,  and  in 
every  case,  be  an  actual  determination  by  the 
general  term,  id..  And  where  there  were  no 

exceptions  or  proceedings  intermediate  the 
rendering  of  the  verdict  and  the  filing  of  the 
judgment  record,  held  that  no  appeal  would 
lie.  lb. 

/.  Appeal  too  late.— From  an  order  re- 
fusing permission  to  bring  an  appeal  after  tb6 
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time  limited  by  statute  for  appealing  had  ez 
pired.  Salles  v.  Builer,  27  N.  Y.  (13  Smith), 
638. 

g.  Demurrer. —  From  an  order  of  the 
supreme  court,  giving  judgment  on  a  de- 
murrer, with  leave  to  amend.  Adams  v.  Fox, 
27  N.  Y.  (13  Smith),  640. 

h.  Street  oommiseioners.— From  an 

order  of  the  supreme  court,  confirming  the 
report  of  commissioners  for  the  opening  of 
streets  in  the  city  of  New  Yorii:.  Matter  of 
Canal  and  Walker  streets,  12  N.  Y.  (2 
Rem),  406. 

i'  Mortgaged  premises. — From  an 

order  setting  aside  a  sale  of  mortgaged  prem- 
ises, directing  a  reference  to  ascertain  when 
two  of  the  defendants  in  the  foreclosure  suit 
entered  on  the  premises,  and  under  what 
agreements  and  titles  respectivelv,  the  value 
thereof,  and  of  improvements,  and  permitting 
either  party,  on  the  filing  of  the  report  of  the 
referee,  to  move  for  a  confirmation  thereof, 
and  for  an  order  determining  the  payments  to 
be  made.  Dows  v.  Congdon,  28  N.  Y.  (1 
Tiff.),  122. 

j.  Extra  allowaaoe.— From  an  order 
of  the  supreme  court  granting  or  refusing  an 
extra  allowance  of  costs,  unless  upon  appeal 
from  the  judgment  itself.  Clarke  v.  CUy  of 
Bochester,  34  N.  Y.  (7  Tiff.),  355 ;  S.  0.  be- 
low,  29  How.  97;  McGregor  v.  McGregor,  32 
N.  Y.  (5  Tiff.),  479. 

k.  Matters  of  praotioe.— From  orders 
relating  to  matters  of  practice  generally,  such 
as  an  order  of  general  term  striking  a  cause 
from  the  calendar  on  motion  of  adverse  de- 
fendants, against  whom  no  appeal  had  been 
taken  from  special  to  general  term,  or  an  or- 
der denying  a  motion  to  set  aside  for  irregu- 
Urity.  Cotes  v.  Smith,  31  How.  146 ;  S.  G. 
below,  29  id.  326. 

L  ]^termediate  orders.— From  an  or- 
der denying  a  motion  for  retaxation  of  costs, 
and  for  correcting  judgment  roll,  or  an  order 
dismissing  an  appeal  from  an  order  of  special 
term  refusing  a  mandamus,  or  an  order  of 
J  Bpe<Hal  term  denying  a  motion  to  comet  the 


666 


ApPBAUI  lO  CiOUST  OF  AFP&Alift. 


^§333. 


oise.  Hoe  t.  Sanbamy  ^  N.  T.  (9  Tiff.),  93 ; 
S.  C.  35  How.  197,  and  3  Abb.  N.  S.  189;  1 
Trans  App.  160.  Unless  upon  appeal  from 
the  judgment  itself.  lb. 

w.  Objections. — Objections  to  the  form 
of  the  judgment  cannot  lie  raised  in  the  court 
of  appeals,  nor  can  objections  that  the  Terdict 
is  against  evidence  be  raised  in  this  court  for 
the  first  time.  BiKik  v.  Bemsen,  34  N.  Y.  (7 
Tiff.),  383. 

n.  Diflcretionaxy  allowanoea— From 

an  order  of  the  supreme  court  in  reference  to 
costs  in  equity  cases.  Staiger  v.  Sehultz,  3 
Abb.  N.  S.  377;  S.  C.  3  Keyes,  614,  and  3 
Trans.  App.  4;  Barker  v.  Whiter  3  Reyes, 
617,  495.  Only,  perhaps,  in  cases  of  palpable 
abuse.  lb. 

0.  Unappealed  judgment.  —  From  « 

judgment  of  special  term,  not  appealed  to  the 
general  term,  and  there  decided.  Potter  ▼. 
Van  Vranken,  36  N.  Y.  (9  Tiff.),  619;  S.  0. 

2  Trans.  App.  73. 

p.  Municipal  corporation— costs.— 

From  an  order  of  the  supreme  court  allowing 
costs  to  the  plaintiff  in  an  action  against  a 
municipal  coq>oration,  where  the  claim  was 
for  damages  for  property  destroyed  by  a  mob. 
McClure  v.  Supervisors  of  Niagara  County, 
4  Abb.  N.  S.  202 ;  4  Trans.  App.  275 ;  S.  G. 
below,  50  Barb.  594 ;  33  How.  202.  The  pro- 
visions of  Uws  of  1859,  ch.  262,  §  2,  do  not 
apply  to  such  a  case.  lb. 

q-  Attachment. — From  an  order  attach- 
ing the  defendant  in  an  action  for  contempt  of 
court  in  disobeying  an  injunction  order.  New 
York  and  New  Haven  BaUway  Co.  t.  JTetc^ 
«m,  3  Keyes,  24 ;  S.  G.  34  How.  302 ;  1  Trans. 
App.  116. 

r.  Irregularity.  —  From  an  order  of  the 
supreme  court,  refusing  to  set  aside  a  judg- 
ment for  irregularity.  Stark  v.  Dineharty  4m) 
N.  Y.  (1  Haiid),  342;  Thompson  t.  BuUock, 
16  How.  213 ;  Humphrey  v.  CtMimberlain,  11 
N.  Y.  (1  Kern.),  2/4;  Dunlop  v.  Edwards, 

3  N.  Y.  (3  Gomst.),  341 ;  S.  G.  3.  Gode  R. 
197;  Sherman  v.  Fdt,  2  N.  Y.  (2  Gomst.), 
186;  S.  G.  3  How.  425.  And  see  subd.  11, 
note  m. 

s.  Striking  out  answer.— From  an  or- 
der refusing  to  strike  out  an  answer,  or  from 
an  order  of  the  general  term  reversing  an  or- 
der of  the  special  term  striking  out  an  answer. 
Tabor  v.  Gardner,  41  N.  Y.  (2  Hand),  232; 
S.  G.  below,  6  Abb.  N.  S.  147,  sub  nom. 
Tdbery.  Gardner. 

t  Discontinuance.  —  From  an  order 
discontinuing  an  action  for  the  recovery  of 
money,  without  costs.  DeBarante'v.  Zhoer- 
mand,  41  N.  Y.  (2  Hand),  355.  S.  G.  40  How. 
180. 

u.  Regular  judgment.— From  an  order 
refusing  to  set  aside  a  regular  judgment  on 
the  ground  that  defendant  was  not  served 
with  original  process,  and  that  the  appearance 
for  him  was  unauthorized.  Foots  v.  Lathrop, 
41  N.  Y.  (2  Hand),  358;  S.  G.  below,  53 
Barb.  183. 


V,  Collecting  taxes, —  From  an  order 
refusing  an  injunction  to  restrain  school  offi- 
cers troisk  collecting  a  tax,  and  disbursing 
moneys.  Hasbroudc  v.  Kingston  Board  of 
Health,  3  Keyes,  480;  S.  G.  3  Trans  App. 
106,  and  5  Abb.  N.  S.  399,  sub  nom.  Has- 
hrouck  y.  Kingston  Board  of  JEducaHon. 

w.  Ix\junOtion. — ^From  an  order  of  general 
term,  reversing  an  order  of  special  term, 
punishing  a  party  for  contempt  of  court  in 
violating  an  injunction.  Batterman  ▼.  jPtHft, 
40  N.  Y.  (1  Hand),  340;  S.  G.  below,  32 
How.  501.     And  see  note  q,  supra. 

X.  £Jjectment— exceptions.— From  a 

decision  in  an  action  of  .ejectment,  where  a 
▼erdict  was  taken,  subject  to  the  opinion  of 
the  court  on  a  case  to  be  made,  and  the  general 
term  gave  judgment  for  the  defendant  on  the 
case  so  made.  Wright  y.  Douglass,  3  How. 
418.  There  must  be  a  biU  of  exceptions  or 
special  yerdict.  id.  BieseU  v.  Stndley,  3  Keyes, 
213;  Livingston  v.  Baddiff,  3  How.  417. 

y.  Verdict.  -*-  From  a  decision  of  the 
supreme  court,  where  there  has  been  a  trial 
and  yerdict  at  circuit,  but  before  judfi;ment, 
motion  is  made  to  the  court  at  general  term 
for  a  new  trial,  which  not  being  granted,  judg- 
ment is  entered  upon  the  yerdict  without  any 
specific  order  of  the  general  term.  Van  Bergen 
y.  Bradley,  36  N.  Y.  (9  Tiff.)  316 ;  S.  G.  2 
Trans.  App.  595.  In  such  a  case  it  is  substan- 
tially the  opinion  of  the  court,  or  the  original 
special  term  judgment  that  is  sought  to  be 
appealed,  id.;  Coleman  y.  Pleysttad,  40  N. 
Y.  (1  Hand),  341. 

'.  Rehearing — examination. — From 

an  order  of  the  general  term,  denying  a  motion 
for  a  rehearing  of  a  special  term  order,  unless 
the  subject-matter  of  the  order  is  also  appeal- 
able to  this  court.  Marvin  y.  Seymour,  3  How. 
340;  S.  G.  IN.  Y.  (1  Gomst.),  536,  and  1 
Gode  R.  111.  As,  where  a  motion  for  an 
examination  of  a  complainant  before  a  master 
was  made  at  special  term  and  denied,  and  a 
rehearing  denied  at  general  term.  Held,  that 
no  appeal  would  lie  to  this  court  fh>m  the 
order  denying  the  rehearing  because  the 
special  term  onler  was  not  appealable  to  this 
court.  lb. 

aa.  —  detense.  —  From  a  decision  on  a 
motion  to  set  aside  a  judgment  and  permit  a 
party  to  interpose  a  claim  or  defense.  Butler 
Y.Lee,  3  Keyes,  70,  79;  S.  G.  33  How.  252. 
If  such  a  motion  necessitates  a  rehearing  of 
the  cause  as  to  the  merits,  it  should  be  before 
the  judge  who  heard  it  at  first.  lb. 

hb.  — damages. —  From  an  order  on  a 
rehearing  at  general  term  yacating  an  order 
of  reference  to  ascertain  the  amount  of  dam 
ages    caused    by    a    temporary    injunction. 
Anonymous,  4  How.  80. 

cc.  After  judgment. — ^From  an  order  of 
the  supreme  court,  granting  a  new  trial  on  the 
ground  that  the  verdict  was  against  eyidence, 
although  such  order  was  made  after  judgment, 
and  although  the  practice  was  irregular.  Fol- 
ger  y.  Fitshugh,  41  N.  Y.  (2  Hand),  228. 
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dd.  Order  of  ^arrest— From  an  order 
granting  leave  to  renew  a  motion  to  vacate 
an  order  of  arrest,  and  staying  all  proceed- 
ings in  the  action.  Miannay  v.  Bloggy  41 
N.  Y.  (2  Hand),  521. 

ee.  Stay  of  proceedings— report.— 

From  an  order  made  at  general  term,  denying 
a  motion  for  a  stay  of  proceedings  on  the 
judgment  Jind  for  liberty  to  move  to  set  aside 
a  report  of  a  referee  without  an  appeal,  or  for 
an  order  extending  the  time  to  appeal.  EnM 
V.  Thtmas,  5  How.  359. 

ff.  Provisional  remedies.— From  an 

order  granting  or  refusing  a  provisional  rem.- 
edy,  or  from  an  order  vacating  or  refusing  to 
vacate  such  provisional  remedy.  Oenin  v. 
Tompkins,  1  Code  R.  N.  S.  415.  The  pro- 
visional remedies  provided  in  the  Code  are 
not  special  proceedings  within  the  meaning  of 
the  phrase  there  usea.  lb. 

gg^  Divoroe.  —  From  an  order  setting 
aside  a  decree  of  divorce,  and  letting  the  de- 
fendant in  to  defend,  and  allowing  defendant 
counsel  feea  and  alimony.  Carpenter  y.  Car' 
penier,  4  Howl  139 ;  S.  0.  2  Code  R.  83. 

hh.  Frivolous  an&wer— examina- 
tion*— From  an  order  setting  aside  an  an- 
swer as  frivolous  and  granting  judgment  as  for 
want  of  answer,  and  compelhng  the  defend- 
ant to  submit  to  an  examination  on  oath  con- 
cerning his  property  and  the  judgment  to  be 
given.  DufAam  v.  Nicholsan^^  How.  140; 
S.  G.  2  Code  R.  70. 

u.  Master's  or  receiver's  sale.— 

From  a  decision  of  the  supreme  court  on  a 
motion  to  set  aside  a  regular  master's  or  re- 
ceiver's sale.  Wakeman  v.  Price,  3  N.  Y.  (3 
Comst.),  334 ;  S.  C.  3  Code  R.  196. 

jb*..  Jury— credibility  of  witnesses. 

The  weight  of  evidence,  the  criticisms  upon 
it,  and  the  inferences  to  be  drawn  from  it  are 
for  the  jury  exclusively ;  and  neither  the  gen- 
eral term  nor  the  court  of  appeals  has  any 
right  to  review  the  facts  found  by  a  jury. 
Marvin  v.  Marvin,  4  Keyes,  9;  S.  C.  41  N. 
Y.  (2  Hand),  619  (n.) ;  Parker  v.  Jervis,  3 
Keyes,  271;  S.  C.  34  How.  254;  1  Trand. 
App.  88;  Rice  v.  Floyd,  1  N.  Y.  (1  Comst.), 
608 ;  S.  .C.  4  How.  27.    See  contra,  as  to 

riwer  of  general  term,  Godfrey  v.  Johnston, 
Keyes,  556. 

kk.  New  trial— surprise.  —  From  an 

order  of  the  supreme  court,  denying  a  motion 
for  a  new  trial  on  the  ground  of  surprise. 
Godfrey  v.  Johnston,  1  Keyes,  556. 

U,  —  new  evidence. — From  an  order  de- 
nying a  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  Lawrence  v.  Ely, 
38  N.  Y.  (11  Tiff.),  42;  S.  C.  5  Trans.  App. 
128 ;  BedeU  v.  Chase,  34  N.  Y.  (7  Tiff.),  386. 
But  see  Adams  v.  Bush,  2  Abb.  N.  S.  104. 

mm.  —  judgment  reversed.— From  an 

order  of  the  general  term,  reversing  the  judg- 
ment and  ordering  a  new  trial.  Duane  v. 
Northern  BaUroad  Co.  4  How.  364;  S.  C. 
3  N.  Y.  (3  Comst.),  545,  and  3  Code  R.  72. 

*iH. — awarding  issues.— From  an  otder 


awarding  or  refusing  issues  to  be  tried  at  law, 
and  granting  or  refusing  a  new  trial.  Lansing 
V.  Russea,  4  How.  213;  S.  C.  2  N.  Y. 
(2  Comst.),  563 ;  2  Code  R.  138.  But  see,  in 
reference  to  the  last  two  points,  subd.  11, 
note  j» 

00.  Ix\junotion. — From  an  order  granting 
or  refusing  a  temporary  injunction.  Van  De- 
water  V.  Kelsey,  3  How.  338 ;  S.  C  2  Coda 
R.  3,  sub  nom.  Van  De  Water  v.  Kelsey.  Or 
continuing  or  dissolving  the  same.  lb. 

PP'  Old  eommon  pleas.  — From  an 

order  of  the  supreme  court,  reversing  a  judg- 
ment of  the  common  pleas,  on  account  of 
error  appearing  in  the  bill  of  exceptions  con- 
tained m  the  record,  and  grantmg  a  new  trial, 
because  not  a  decision  upon  bill  of  exceptions 
within  the  meanine  of  the  act  of  1847. 
Laws  1847,  'ch.  470,  §  5 ;  Brown  v.  Fargo, 

1  N.  Y.  (1  Comst.),  429;  S.  C.  3  How.  294, 
sub  nom.  Fargo  v.  Brown. 

qq-  Referee— judgment.— From  an  or- 
der for  judgment  requiring  a  reference  and  a 
report,  and  reserving  further  directions  until 
the  confirmation  of  the  report.  Clark  v. 
Brooks,  2  Abb.  N.  S.  385 ;  S.  C.  2  Daly,  159. 
Cruger  v.  Douglass,  4  How.  215 ;  S.  C.  2  N. 
Y.  (2  Comst.),  571;  2  Code  R.  119;  Harris 
V.  Clarke,  4  How.  78;  S.  C.  2  Code  R.  47, 
sub  nom.  Harris  v.  Clark. 

rr. — adjournment. — From  a  refusal  of  a 
referee  to  adjourn  the  hearing  before  him. 
Carpenter  v.  Haynes,  1  Code  R.  N.  S.  414. 

8S.  —  error. — ^From  an  order  based  upon  a 
referee's  finding  of  fact,  as  a  general  rule, 
though  there  may  be  error  in  such  finding. 
Seed  V.  Board  of  JEdueation  of  City  of  Brook- 
lyn,  33  How.  237  ;  S.  C.  3  Keyes,  105.  Un- 
less where  the  general  term  reverses  the  judg- 
ment on  questions  of  fact,  and  so  certifies  Jn 
its  order  of  reversal.  ColweU  v.  Lawrence,  38 
N.  Y.  (11  Tiff.),  71 ;  S.  C.  36  How.  306,  and 
5  Trans.  App.  307;  Aff'g  S.  C.  38  Barb. 
643;  24  How.  324;  Henry  v.  Wilkes,  37  N. 
Y.  (10  Tiff.),  562;  S.  C.  5  Trans.  App.  205, 
and  cases  Uiere  cited ;  Waters  v.  Green,  3 
Keyes,  385 ;  S.  C.  2  Trans.  App.  347 ;  Marco 
V.  lAverpool  and  London  Fire  and  Life  Insure 
ance  Co.  35  N.  Y.  (8  Tiff.),  664 ;  Petersen  v. 
Bawson,  34  N.  Y.  (7  Tiff.),  370;  Rev'g  S.  0. 

2  Bosw.  234,  sub  nom.  Peterson  v.  Baiwson; 
Borst  V.  Spelman,  4  N.  Y  (4  Comst.),  284 ; 
Davis  V.  Allen,  3  N.  Y.  (3  Comst.),  168; 
Esterley  v.  Cole,  id.  502;  Newton  v.  Harris, 
1  Code  R.  N.  S.  414. 

tt.  —  specific  finding.  — A  refusal  to 

find  facts,  unless  upon  request  to  find  specific 
facts,  is  not  reviewable  here.  ColweU  v.  Law- 
rence, supra  ;  WUtsie  v.  Eaddie,  4  Abb.  N.  S. 
393. 

uu.  -—  apportionment  of  costs.— 

From  a  decision  of  a  feferee,  directing  costs 
to  be  apportioned  between  the  parties.  Barker 
V.  White,  3  Keyes,  617,  495;  S.  C.  3  Trans. 
Ai)p.  86;  5  Abb.  N.  S.  124. 

w.  —reopening  case.  — From  a  deci- 
sion of  a  referee,  allowing  or  refusing  to  allow 


668 


Afhuu  to  Goobt  op  Amuu. 


[^889 


a  pwiy  to  reopen  his  «ue,  and  introdnoe  oom- 
petent  and  proper  •videnoe,  not  rebuttinff. 
FiMm  Y.  Lahena,  6  Abb.  N.  S.  341 ;  S.  G. 
3  Tnuifl.  App.  218;  33  Ho^.  620  (n.);  S.  G. 
below,  9  Bosw.  436. 

«mr.  Will. — Where  the  jury  m  a  contested 
will  esse,  find  that  the  wiU  was  made  under 
undue  influence  and  restraint,  this  court  must 
accept  their  finding  of  facts,  although  the 
judges  sitting  as  a  jury  on  the  evidence,  would 
nave  determined  differently.  Marvin  v.  Mar- 
vm,  4  Keyes,  9;  S.  G.  (2  Hand),  619  (n.) 

XX.  Waxrant  of  attorney.— From  an 

order  refusing  to  set  aside  a  judgment  entered 
before  the  GmIo  took  effect,  upon  a  bond  and 
warrant  of  attorney.  Dunlqp  v.  Edtoards,  3 
N.  T.  (3  Oomst.),  341 ;  S.  G.  3  Gode  R.  197. 

yy,  liZecutors.  —  From  an  pider  of  the 
supreme  court,  awarding  costs  asainst  execu- 
tors, and  making  additional  allowances  for 
costs.  Fart  v.  Ooodmff*8  ExectUor^  6  Mon. 
L.  R.  N.  S.  399,  Gt.  App.  1852. 

MM,  Case. — From  a  decision  of  the  court 
below,  where  then  has  been  a  trial  at  drcuit 
on  a  case  alone.  Kingi,  Denm$,  3  How.  419; 
S.  G.  2  N.  Y.  (2  Gomst.),  189.  there  must 
be  a  bill  of  exceptions  or  special  verdict,  id. 
And  so  if  there  has  been  a  reference.  CoUe  v. 
Brawn,  I  Gode  R.  N.  S.  416. 

aaa.  Judioial  sale. —  From  the  dedsion 
on  a  motion  to  open  the  biddings  at  a  judicial 
sale.  Lard  v.  Peister,  5  Mon.  L.  R.  N.  S.  309, 
Gt.  App.  1852;  HoMkton  v.  Wakeman,  3  How. 
857. 

bbb.  Interlocutory    decree. —  From 

an  order  refusing  a  rehearing  on  an  interlo- 
cutory decree.  King  v.  MercSanU^  Exchange 
Ca.  5  N.  Y.  (1  Seld.),  547. 

coc.  Fraud  or  collusion*— From  an  or- 
der vacating  a  judgment  on  the  (nt>und  of 
fraud  and  collusion.  BMtain  v.  Magar,  etc, 
of  New  York,  2  Keyes,  387. 

ddd.  Surrogate. — From  an  order  of  the 
supreme  court  affirming  an  order  of  a  surro- 
gate refusing  leave  to  discontinue  proceedings 
of  accounting,  and  directing  that  the  proofs 
be  closed.  Tompkins  v.  Soulice,  7  How.  194. 
The  parties  must  proceed  to  a  final  determi- 
nation in  the  surrogate's  court  and  if  they  feel 
themselves  injured  by  such  final  determina- 
tion they  may  appeal ;  on  which  appeal  the 
order  now  appealed,  if  affecting  the  merits, 
may  then  be  reviewed.  lb. 

eee.  Foreclosure. — From  an  order  va- 
cating a  sale  of  mortgaged  premises  under  a 
foreclosure  decree  and  opening  the  judgment. 
McEegnolds  v.  Munns,  2  Keyes,  214. 

fff'  Toll-gate. — From  a  judgment  of  the 
supreme  court,  on  appeal  from  the  county 
court,  in  reference  to  changing  the  location  of 
a  toll-gate.  McAUister  v.  Al^an  Plank  Boad 
Co.  7  How.  301 ;  S.  G.  below,  11  Barb.  610 ; 
Laws  1851,  ch.  487  ;  Laws  1847,  ch.  210. 

ggg.  Amending  answer.— From  an  or- 
der allowing  or  refusing  permission  to  am^nd 
an  answer.  Bichtmeyer  v.  Bemsen,  38  N.  Y. 
(11  Tiff.),  206 ;  S.  G.  6  Trans.  App.  203. 


khh.  Filing. — From  aiiiOfder  refusing  per- 
mission to  file  exceptions  to  a  referee's  re- 
port, the  usual  time  having  expired.  King  v. 
Merchants'  Exchange  Co.  5  N.  Y.  (1  Seld.), 
547. 

m.  Compulsory  election.— From  an 

ord^  compelling  a  party  to  elect  on  which  of 
several  grounds  of  defense  he  wiU  rely.  Kerr 
V.  Hags,  35  N.  Y.  (8  Tiff-X  331. 

iu*.  Statement— From  a  judgment  on 
report  of  referees  unless  upon  a  statement  of 
facts — not  the  ir.ere  evidence  of  facts— -so  as  to 
present  nothing  but  questions  of  law  to  this 
i^pellate  court.  Seer  v.  Wetmore,  5  Mon.  L 
R.  N.  S.  400  (court  of  appeals,  1852) ;  Stur- 
gis  V.  Merry,  3  How.  418. 

kkk.  Appraisal— railroad.— From  an 

order  connrminff  the  report  of  commissioners 
of  appraisal  for  lands  taken  under  the  general 
raihx)ad  act,  and  refusing  to  order  a  new  ap- 
praisal. New  York  Central  BaHroad  Co.  v. 
Marvin,  11  N.  Y.  (1  Kern.),  276. 

lU.  Judgment  by  defietult.— From  a 

judgment  originally  entered  on  default. 
Swarthaut  v.  Curtis,  4  N.  Y.  (4  Gomst.), 
452;  S.  G.  3  Gode  R.  215;  5  How.  198;  5  N. 
Y.  (1  Seld.),  301.    And  see  subd.  II,  note  d. 

mmm.  Partition. — ^From  an  order  in  a 
partition  suit,  declaring  the  rights  of  the 
parties,  and  appointing  commissioners  to 
make  partition  accordingly.  Beebe  v.  Griffing, 
6  N.  Y.  (2  Seld.),  465.  The  appeal  should 
be  delayed  until  after  the  entry  of  judgment 
making  partition,  on  the  confirmation  of  the 
report  of  the  commissioners,  when  the  order 
now  appealed  could  be  reviewed.  lb. 

fmn.  Application— receiver.  — From 

an  order  denying  an  application  of  a  receiver 
of  a  mutual  insurance  company  asking  for 
advice  and  direction  in  the  discharge  of  his 
duties,  and  for  an  order  to  commence  suit  on 
certain  facts  set  forth  in  the  application. 
Matter  of  Petition  of  Beeve,  34  N.  Y.  (7  Tiff.), 
359.  Nor  will  the  difficulty  be  avoided  by 
counsel  agreeing  that  the  matter  shall  be  ad- 
judicated as  if  the  respondents  had  actually 
demurred  to  the  complaint  proposed  for  want 
of  equity,  and  the  court  had  sustained  the  de- 
murrer. It  is  necessarv  that  a  bone,  fide  and 
"  actual  determination'*  should  be  made  of  a 
suit  before  appeal  can  be  brought.  lb.  . 

000.  —  amended  answer.  —  From  an 

order  denying  an  application  to  allow  an 
amended  answer  to  stand  as  part  of  the 
pleadings  in  the  cause,  at  least  only  on  appeal 
from  final  judgment  in  the  action.  Saiiefs 
Harbor  Bank  v.  BwrweU,  9  How.  95. 

ppp.  Removal  of  cause.  —  From  an 

order  of  the  supreme  court,  removing  an  ac- 
tion instituted  therein  to  the  United  States 
court,  on  the  ground  that  the  defendant  is 
non-resident.  lUius  v.  New  York  and  New 
Haven  BaOroad  Co.  13  N.  Y.  (3  Kern.),  597. 
Or  from  an  order  of  a  judge  at  chambers  de- 
nying a  motion  to  semove  a  cause  into  the 
the  United  States  court  where  no  appeal  had 
been  taken  from  that  order  to  the  court  next 
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aboTe.  Kanouse  ▼.  MarHn^  6  How.  240;  S. 
G.  1  Code  R.  N.  S.  385. 

MSf*  Stay  of  txial. — From  an  order  re- 
fusing to  stay  the  trial  of  one  cause  until 
another  cause  is  decided.  James  y.  Chalmers, 
6  N.  T.  (2  Seld.),  209;  S.  C.  1  Code  R.  N.  S. 
413.  Not  even  reriewable  on  appeal  from 
final  judgment.  lb. 

rrr  Sale  of  lands. — Erom  a  judgment 
directing  a  sale  of  lands,  and  a  reference  to 
ascertain  the  amount  of  rents  and  profits, 
ordering  the  amount  to  be  deducted  fh>m  the 
sum  to  be  paid  to  plaintiJBT,  and  requiring  the 
report  to  be  filed,  but  making  no  other  pro- 
vision for  the  custody  or  disposition  of  the 
moneys  raised  by  the  sale,  the  ultimate  right 
to  which  might  depend  upon  the  determina- 
tion of  exceptions  to  referee's  report.  Tomp- 
kins V.  Hyatt,  19  N.  Y.  (5  Smith),  534.  A 
judgment  is  not  final  so  long  as  there  is  room 
cor  further  litigation  under  its  directions.  lb. 

888.  Amending  judgment.— From  an 

order  of  the  general  term,  reversing  an  order 
at  special  term,  amending  a  judgment,  by 
allowing  a  party  to  amend  his  pleading  and 
proceed  in  the  action,  even  though  the  general 
term  had  no  right  to  entertain  an  appeal  from 
the  order  of  special  term.  New  York  Ice  Co, 
V.  Northvf*!stem  Insurance  Co,  21  How.  296, 
234;  S.  0.  12  Abb.  414;  23  N.  Y.  (9  Smith), 
357,  sub  nom.  New  York  Ice  Co.  t.  North- 
western Insurance  Co.  of  Oswego.  Or  firom 
an  order  -of  the  supreme  court  at  general 
term,  striking  out  costs  from  a  judgment. 
Thompson  v.  BuUock,  16  How.  213. 

ttt.  SxecuHon. —  From  an  order  refusing 
to  set  aside  an  execution  which  had  been 
issued  after  the  expiration  of  five  years,  and 
without  leave  of  court.  Bcmk  of  denesee  ▼. 
Spencer,  18  N.  Y.  (4  Smith),  150. 

uuu.  Damages. — From  an  assessment  of 
damages,  without  an  aflidavit  of  default  in 
answering.  CatUn  ▼.  Billings,  16  N.  Y.  (2 
Smith),  622;  S.  C.  below,  13  How.  511 ;  4 
Abb.  248,  sub  nom.  CaUin  v.  Latson. 

vw.  Demtirrer— forecloenre.— From 

an  order  granting  judgment  on  a  frivolous 
demurrer,  naving  been  appealed  to  the  general 


term  and  affirmed,  and  computation  of  the 
amount  due  having  been  afterward  made 
under  the  sanction  of  special  term,  and  fonnal 
judgment  for  a  foreclosure  and  sale  having 
been  then  entered.  HoUister  Bank  of  Buffalo 
v.  Vail,  15  N.  Y.  (1  Smith),  593.  There 
should  have  been  an  appeal  from  the  final 
judgment  to  the  general  term,  and  thence 
here,  in  order  to  have  the  question  reviewed 
by  this  court.  lb. 

www.  Recovery   of   possession.— 

From  an  order  of  the  supreme  court,  vacating 
a  judgment  in  an  action  of  ejectment,  and 
granting  a  new  trial  on  the  payment  of  the 
amount  recovered  in  such  judgment  under  2 
R.  S.  309,  respecting  new  trials  in  such  actions. 
Evans  v.  Millard,  16  N.  Y.  (2  SmHh),  619. 

XXX.  Certiorari. — ^From  an  ord^of  the 
supreme  court  quashing  a  writ  of  certiorari  to 
review  the  proceedings  of  commissioners  of 
assessment  appointed  under  Laws  1854,  ch. 
370.  People  ex  rel.  VanderbOt  v.  StUweU,  19 
N.  Y.  (5  Smith),  531.  But  ordinarily  an  ap- 
peal  lies  from  an  order  quashing  a  writ  of 
certiorari,  id.  And  a  formal  judgment,  in 
such  cases  as  above,  reversing  or  affirming  the 
proceedings  of  the  commissioners,  would  have 
been  appealable.  lb. 

yyy.  Slqnity  suit. — ^From  a  determina- 
tion of  the  supreme  court  on  a  question  of 
fact  in  a  suit  in  equity.  Newton  v.  Bronson^ 
13  N.  Y.  (3  Kern.),  587. 

ggg.  Award. — From  an  order  of  the  su- 
preme court  modifying  an  award  of  arbitra- 
tors. Freeman  y.KenddU,  41  N.  Y.  (2  Hand), 
518.  The  proper  mode  of  bringing  a  judg- 
ment on  an  award  before  this  court  is  by 
writ  of  error,  id.  Isaacs  v.  Beth  Hamedrash 
SocUkf,  19  N.  Y.  (5  Smith),  584. 

aaaa.  Extending  time.— From  an  order 
of  the  generaT  term  aflBrming  an  order  of 
the  speoal  term,  setting  aside  a  judgment 
and  allowing  it  to  be  re-entered  with  a  new 
date,  in  order  to  give  an  opportunity  for  ap- 
pealing after  the  time  limited  hfMl  ezpirea. 
Humphrey  ▼.  Chamherlaiifni  11  N.  Y.  (1 
Kern.),  274. 


Vin.   MlSCOELLANEOUS. 


a.  The  policy  of  the  Code.— It  is  not 

the  policy  of  the  Code,  with  reference  to  ap- 
peals to  the  court  of  appeals,  to  allow  a  re- 
view of  intermediate  orders,  unless  they  are 
such  as  in  effect  terminate  the  action  and 
prevent  a  judgment  from  which  an  appeal 
would  lie,  er  unless  upon  appeal  from  a  final 
judgment.  Humphrey  v.  Chamberlain,  11 
N.  Y.  (I  Kern.),  274,  276. 

h.  Order  after  judgment.— When  the 

Code  provides  for  an  appeal  from  a  final  or- 
der upon  summary  application  in  an  action, 
after  judgment,  it  evidently  contemplates  a 
proceeding  founded  on  tlfe  judgment  and  as- 
suming its  validity.  Humphrey  v.  Chamher- 
lain,  supra ;  Sherman  ▼.  FOt,  3  How.  425* 


S.  C.  2  N.  Y.  (2  Comst.),  186 ;  Dunlop  v. 
Edwards,  3  N.  Y.  (3  Comst.),  341 ;  S.  C.  3 
Code  R.  197.  And  affecting  a  substantial 
right.  Coming  v.  Slosson,  16  N.  Y.  (2  Smith), 
294,  296. 

c.  Exceptions.— It  has  been  a  matter  of 
repeated  aojudication  in  the  court  of  appeals, 
that  a  case  not  containing  any  exceptions  does 
not  place  the  judgment  in  a  proper  light,  to  be 
reviewed  in  this  court.  Douglass  v.  Day, 
3  Keyes,  434;  S.  C.  2  Trans.  App.  190;  SmiOi 
v.  Grant,  15  N.  Y.  (1  Smith),  590;  Magie  v. 
Baker,  14  N.  Y.  (4  Kern.),  435;  Johnson  v. 
WhiUock,  13  N.  Y.  (3  Kern.),  344;  Hunt  v. 
Bloomer,  id.  341 ;  S.  C.  12  Huw.  567;  Rich 
T.  £«mberly,  5  Mon.  L.  R.  N.  S.  400  (court 
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of  annals),  1852;  Sarto  ▼.  Hmrod,  8  N.  T. 
(4  8eld.},  483.  And  the  exception  must 
be  founded  upon  some  fiust  appearing  in  the 
statement  and  not  upon  inferences.  Gardiner 
T.  Tyler,  3  Keyes,  605;  S.  G.  3  Trans. 
App.  161,  and  4  Abb.  N.  S.  463.  An  excep- 
tion to  the  whole  of  a  judge's  charge,  or 
to  the  whole  of  a  refusal  to  charge  where 
some  part  is  correct,  cannot  a^ail.  I/avenport 
V.  Covrert,  5  Mon.  L.  R.  N.  S.  339  (court 
of  appeals,  1852).  If  a  party  desires  any 
question  to  be  submitted  to  the  jur^',  the 
judge  should  be  specially  requested  to  submit 
such  questions,  and  if  he  refuse,  an  exception 
thereto  will  be  available.  The  request  should 
be  a  clear  and  intelligible  proposition.  Vtm 
Vechten  t.  GHffiths,  1  Keyes,  104.  And 
where  there  are  no  exceptions,  and  nothing 
but  facts  are  presented,  the  judgment  will  be 
affirmed  without  review.  Dougktsa  v.  Day,  3 
Keves,  434 ;  S.  C.  2  Trans.  App.  190;  Ken- 
daU  V.  Harris,  5  Mon.  L.  R.  N.  S.  (court  of 
appeals,  1852).  W(iere  the  case  presented 
a  speciid  verdict  of  the  value  of  certain  prop- 
erty, leaving  the  facts  upon  the  which  the 
legal  rights  of  the  parties  depended,  as  stated 
in  the  pleadings,  the  court,  on  consultation, 
agreed  that  the  facts  admitted  bv  the  plead- 
ings, together  with  those  found  oy  the  jury, 
presented  the  whole  case  so  as  to  be  reviewed 
by  this  court.  Barto  v.  Himrod,  8  N.  Y.  (4 
Seld.),  483. 

d.  The  oomplaint.— This  court  will  not 

review  a  determination  of  a  judge,  allowing 
facts  to  be  proved  which  were  omitted  in  the 


complaint,  but  which  might  be  supplied  by 
amendment  under  §  173  of  the  Code.  lAmn^- 
bury  V.  Purdy\  18  N.  Y.  (4  Smith),  516;  S. 
0.  11  Barb.  490;  16  id.  376.  In  an  action  to 
recover  on  a  policy  of  insurance,  an  ob^ecuon 
taken  on  a  motion  to  dismiss  the  complaint, 
because  the  preliminary  proofs  were  not  sutli- 
dent  to  entitle  a  recovery,  cannot  be  of  any 
avail  if  not  made  previous  to  the  trial,  aiso; 
and  an  order  refusing  to  dismiss  on  that 
ground  is  not  reviewable  on  appeal.  Van 
IJeueen  v.  Charter  Oak  Fire  and  Marine  In- 
surance Co.  1  Rob.  55;  S.  C.  1  Abb.  N.  S. 
349;  BodU  v.  Chenango  County  Muiual  In- 
surance Co.  2  N.  Y.  (2  Comst.),  63. 

e.  Action  commBnoed  in  justiee's 

court.  —  The  construction  given  to  the 
phrase  ''action  originally  commenced  in  a 
justice's  court,"  makes  it  include  an  action 
commenced  in  a  county  court,  or  in  the  su- 
preme court,  upon  the  discontinuance  of  an 
action  in  the  justice's  court,  on  the  same  sub- 
ject-matter, lor  the  reason  that  it  involved  tiie 
title  to  laud.  Cook  v.  KelUs^  18  N.  Y.  (4 
Smith),  126. 

/.  Waiver. — ^Where  all  the  provisions  of 
a  judgment  are  connected,  and  in  some  mauner 
depei^ent,  a  party,  by  enforcing  those  pro- 
visions which  are  favorable  to  him,  waives  the 
right  to  appeal  from  those  provisions  that  are 
unfavorable.  Bennett  v.  Van  Syckel,  18  N. 
Y.  (4  Smith),  481.  In  such  a  case  the  entire 
judgment  must  have  been  affirmed  or  re- 
versed ;  but  only  a  part  was  appealed,  and  the 
appeal  was  dismissed,  lb. 


§  834:.  [283.  (Am'd  1865.)  On  any  appeal  security  must  be  given  to 
pay  costs  and  damages^  not  exceeding  $500,  or  deposit  made^  unless  waived* 

To  render  an  appeal  effectual  for  any  purpose,  a  written  undertaking 
must  be  executed  on  tbe  part  of  the  appellant,  by  at  least  two  sureties,  to 
the  effect  that  tbe  appellant  will  pay  all  costs  and  damages  which  may  be 
avf^arded  against  him  on  the  appeal,  not  exceeding  five  hundred  dollars,  ur 
thatlBum  must  be  deposited  with  the  clerk  with  whom  the  judgment  or 
order  was  entered,  to  abide  the  event  of  the  appeal.  Such  uiideilak- 
ing  or  deposit  may  be  waived  by  a  written  consent  on  the  part  of  the 
respondent. 

I.  Requisites  of  the  SECXTRrrr. 


a.  Q^neral. — The  undertaking  required 
in  the  event  of  an  appeal  to  the  court  of  ap- 
peals is  a  voluntary  bond,  not  executed  under 
any  legal  compulsion,  and  although  prescribed 
by  statute,  it  does  not  require  the  exact  con- 
formity to  the  letter  of  the  law,  as  in  case  of 
an  undertaking  given  to  a  public  officer.  It  is 
a  means  of  procuring  a  private  benefit,  that 
is,  an' extension  of  the  time  to  pay  a  demand 
irhich  had  been  adjudged  to  be  just  and  law- 
ful. Forrest  v.  Havens,  38  N.  Y.  (11  Tiff.), 
469.  If  the  undertaking  substantially  com- 
plies with  the  provisions  of  the  statute,  and 
secures  to  the  respondent  what  the  law  de^ 


signed,  it  will  be  regarded  as  sufficient.  i« 
Smith  V.  fforval,  2  Code  R.  14;  S.  0. 2  8axiu. 
653 ;  Colman  v.  Bowe,  4  Sme.  k  M.  747. 

h.  Time. — ^The  time  of  giving  the  under- 
taking should  either  be  contemporaneous  with 
the  notice  'of  appeal  or  subsequent  thereto; 
but  the  fact  that  a  party  in  his  undertaking 
recites  that  he  "  inttods  to  ^>peal,"  is  no  sat- 
isfactory evidence  that  the  giving  of  the 
undertaking  and  the  serving  of  notice  of  ap- 
peal were  not  essential  parts  of  the  same 
transaction;  nor  does  sucn  a  clause  vitiate 
the  form  of  the  undertaking.  Forrest  t.  Hot 
vens,  38  N.  Y.  (11  Tiff.),  469. 


§  334.] 
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c.  Consideration. — ^Where  a  statute,  as 
in  this  case,  requires  an  undertaking  to  be 
given  on  appeal,  the  statute  of  frauds  has  no 
application,  and  the  instrument  is  not  void 
because  no  consideratiou  is  set  forth.  Doo- 
little  T.  IHninny,  31  N.  Y.  (4  Tiff.),  350; 
Seacard  v.  Morgan^  17  How.  394;  S.  G. 
Aff'd,  35  How.  487 ;  S.  C.  4  Abb.  N.  S.  249 ; 

4  Trans.  App.  319 ;  3  Keyes,  636 ;  Thomp- 
9(m  y.  Blanchard^  3  N.  Y.  (3  Goinst.),  335; 
S.  C.  3  Code  R.  196.  And  see  Bohert  v.  D<m- 
neUy  10  Abb.  454,  which  was  reversed ;  31 
N.  Y.  (4  Tiff.),  446 ;  '1  Abb.  N.  S.  4. 

d.  Penalty. —  That  the  amount  of  the 
penalty  in  the  appeal  bond  is  larger  than  that 
required  hy  the  statute,  is  no  objection  to  its 
sufficiency  or  validity.  Ex  parte  jEastabrooks, 

5  Cow.  27. 

e.  —  two  orders.  —  Where  an  appeal 
was  taken  from  two  orders,  and  the  undertak- 
ing was  given  for  the  amount  prescribed  by 
statute,  hddi  that  the  undertaking  was  not 
large  enough,  and  the  appeal  must  be  dis- 
missed, unless  the  appellant  amend.  Schermer- 
horn  V.  Anderwn,  1  N.  Y.  (1  Gomst.)^  430; 
S.  G.  2  Gode  R.  2. 

/.  —  costs. — The  undertaking  is  not  suffi- 
cient unless  it  mentions  "costs"  as  well  as 
damages.  Langley  v.  Warner,  1  N.  Y.  (1 
Gomst.),  606;  S.  G.  3  How.  363,  and  1  Gode 
R.  Ill ;  Wtlean  v.  Allen,  3  How.  369,  370. 

g.  —  two  sums. — Where  the  judgment 
was  for  two  sums  of  money  —  the  one  recov- 
ei-ed  by  one  defendant,  appearing  by  one 
attorney,  the  other  recovered  by  another  de- 
fendant, represented  by  a  different  attorney — 


and,  on  bringing  the  appeal,  the  appellant 
gave  an  undertaking  pursuant  to  §  335,  cov- 
'ering  both  sums,  and  also  an  undertaking 
pursuant  to  this  section,  held,  not  necessary 
to  give  two  undertakings  under  this  section  — 
one  to  each  respondent.  Smith  v.  Lynes,  2  N. 
Y.  (2  Gomst.),  569;  S.  G.  4  How.  209;  2 
Gode  R.  138. 

h.  Amendnient.~s-In  many  cases  of  de- 
fective undertaking  the '^  court  will  allow 
amendment,  as  where  the  undertaking  is  in-: 
sufficient  in  amount.  Kiesam  v.  Marshall,  10 
Abb.  424.  Or  where  the  appellant  omitted 
to  file  affidavits  of  sureties.  Rich  v.  Beekman, 

2  Gode  R.  63.  Or  where  the  undertaking  is 
irregular.  Mills  v.  Thureby,  11  How.  129.  Or 
where  the  justification  is  imperfect,  id. 
People  ex  rel.  Boylston  v.  Tarhell,  17  How. 
120.  Or  where  the  amount  of  the  judgment 
is  required  to  be  inserted.  Harris  v.  Bennett, 

3  Gode  R.  23.  But  not  by  inserting  an  agree- 
ment to  pay  costs,  unless  sureties  consent. 
Langley  v.  Warner,  1  N.  Y.  (1  Gomst.),  606; 
S.  G.  1  Gode  R.  Ill,  and  3  How.  363.  But 
see  as  to  this  point,  contra,  WHson^y,  AUen^ 

i  3  How.  369, 

•'.  Judicial  sale. — On  an  appeal  from  an 
order  requiring  a  purchaser  at  a  judicial  sale, 
to  complete  his  purchase,  no  other  undertak- 
ing than  that  prescribed  by  this  section  is  re- 
quired .  Chriswold  v.  Fowler,  15  Abb.  368  (n.) ; 
and  such  security  is  all  that  is  requisite  to 
stay  proceedings  in  such  a  case.  id.  As  to 
appeal  from  a  decree  ordering  a  sale  of  real 
property,  see  §§  338,  339  (n.) 


n.  Effbct  of  Undertaking. 


a.  Appeal  a  nTlllity.— An  appeal  to  the 
court  of '  appeals  without  an  undertaking 
amounts  to  nothing — ^it  is  in  effect  a  nullity. 
Kelsey  v.  CampbeU,  14  Abb.  368 ;  S.  G.  38 
Barb.  238.  See  this  case  explained,  40  Barb. 
434..  And  such  is  the  case  when  the  sureties 
fail  to  justify,  id.  But  an  ineffectual  appeal, 
rendered  so  by  an  insufficient  security,  is  no 
bar  to  another  appeal  within  the  time  allowed 
by  statute.  lb. 

6.  Stay  of  proceedings.— An  under- 
taking may  be  sufficient  to  accomplish  the 
purpose  of  sustaining  the  appeal  without  ef- 
fecting a  stay  of  proceedings  on  the  judgment. 
CoUhe  V.  Crane,  1  Barb.  Gh.  R.  21. 

c.  —  justiflcatioXL — The  appeal  will  be 

effectual  if  the  justification  states  that  the 

sureties  are  worth  double  the  amount  of  the 

judgment ;  but  it  will  not  be  sufficient  to  stay 

proceedings  unless  the  sureties  also  justify  in 

double  the  amount  specified  in  this  section 

relative  to  costs  and  damages.    Hoppoek  v. 

Cottrell,  13  How.  461 ;  Newton  v.  Harris,  1 

Code  R.  N.  S.  191;  S.  G.  8  Barb.  306. 

fl  —  obiections  to   the  insufficiency  of 

•  undertaking  to  stay  proceedings  will  be 

dered  waived  by  the  silence  of  the  re- 

sDoudeiit.  Halsey  v.  FHnt,  15  Abb.  368. 


e,  —  discretioiiary. — It  seems,  that  it  is 

discretionary  with  the  court  below,  in  some 
cases,  whether  the  undertaking  required  in 
this  section  shall  operate  as  a  stay  of  proceed- 
ings, as  where  the  appeal  was  from  a  decis- 
ion on  a  motion  to  vacate  a  judgment.  Tiers 
V.  Camahan,  3  Abb.  69.  And  where  the  ap- 
peal is  from  an  order  overruling  a  demurrw. 
Ford  V.  David,  3  Abb.  385. 

/  —order  necessary.— And  in  all 

cases  where  an  undertaking  is  given  under 
this  section,  a  motion  to  the  court  below  is 
necessary  to  effect  the  desired  stay  of  pro- 
ceedings. MeMahon  y.  AUen,  22  How  193; 
S.  G.  13  Abb.  126 ;  Valton  v.  National  Loan 
Fund  Life  Assurance  Society,  19  How.  515 ; 
Tiers  v.  Camahan,  3  Abb.  69. 

g-  Lden — deposit.  —  Giving  an  under- 
taking under  this  section,  on  appeal  to  the 
court  of  appeals,  neither  discharges  the  lien 
of  the  judgment,  nor  the  sureties  given  on 
appeal  to  the  general  term,  nor  releases  a  de- 
posit made  in  case  the  bond  is  waived.  Par^ 
sons  V.  Travis,  2  Duer,  659.  And  where 
deposit  has  been  made  in  lieu  of  the  bond  on 
the  appeal  to  the  general  term,  but  is  after- 
ward lost  during  the  appeal  to  the  court  of 
l^peals,  the  loss  must  fall  on  the  appellant. 
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where  no  negligence  or  blame  can  be  immited 
to  the  respondent.  ParBons  t.  Travis,  5  buer, 
650.    See  §  335. 

h.  Maiine  OOtirt. — The  sections  of  the 
Code  relative  to  appeals  in  the  supreme  court 
have  been  made  applicable  to  i^peals  in  the 


marine  court,  and  the  security  riven  hy  the 
appellant  will  operate  as  a  stay  of  proceedings 
in  the  latter  case  as  well  as  the  former. 
Boherts  v.  DofmeU,  31  N.  Y.  (4  Tiff.),  446; 
S.  G.  1  Abb.  N.  S.  4;  Laws  of  1853,  ch  617. 
§5. 


lU.   LlABUJlT  OF  SUBETIES. 


a.  The  "^affinnance  "  mentioned  in  sn 
undertaking  on  appeal  signifies  an  affirmance 
Ity  any ,  legally  constituted  tribunal  having 
final  jurisdiction  of  the  cause.  And  hence  the 
sureties  on  an  appeal  to  the  general  term  are 
liable,  if  the  general  term  reverses  the  judg- 
ment appealed  from,  but  the  court  of  appeus 
reverses  that  decision  and  affirms  the  special 
term  judgment.  Robtngon  v.  PhmpUm,  25  N. 
Y.  (11  Smith),  484;  Gardner  y.  Barney,  24 
How.  467 ;  S.  G.  Aff'd,  see  4  Abb.  N.  S.  251 
in  opinion ;  26  How.  599  (n.) 

b.  Final  judgment. — There  must  be  an 
affirmance  of  the  judgment  which  is  final  and 
not  merely  interlocutoxy,  leavine  room  for  fur- 
ther litigation,  in  order  to  bind  the  sureties. 
Poppenkusen  v.  Seeley,  3  Keyes,  150 ;  Aff 'g 
S.  G.  41  Barb.  450.  Where  a  judgment, 
absolute  on  demurrer,  was  pronoun^d  at 
special  term,  but  on  appeal  to  the  general 
term,  the  judgment  of  that  tribunal  was,  that 
''the  judgment  is  affirmed,  except  that  the 
defendants  have  leave  to  answer  the  complaint 
within  twenty  days,  the  costs  of  appeal  to 
abide  the  event  of  the  action,'*  held,  that  on 
an  ordinary  undertaking,  the  sureties  were 
not  liable  on  such  an  affirmance.  lb. 


c.  Dismissal. — Where  the  appeal  is  dis- 
missed, the  sureties  are  not  liable.  Drummond 
V.  Husson,  14  N.  Y.  (4  Kern.),  60;  S.  G.  be- 
low, sub  nom.  Watson  v.  Husson,  1  Duer,  242. 

d.  Two  defendants.— -On  an  appeal 
from  a  judgment  against  two  or  more  defend- 


ants, an  undertaking,  reciting  "that  if  the 
judgment,  or  any  piurt  thereof,  be  affirmed," 
the  sureties  will  pay  the  damages  and  coats 
that  shall  be  awarded,  binds  the  sureties, 
although  it  may  be  affirmed  as  to  one  of  the 
appellants  and  reversed  as  to  the  others.  iSeo- 
eord  V.  Morgan,  35  How.  487 ;  S.  G.  4  Abb. 
N.  S.  249;  4  Trans.  App.  319,  and  3  Keyes, 
636;  Aff'g  17  How.  394;  Gardner  v.  Bar- 
ney, 24  How.  467 ;  Aff 'd  in  court  of  i^peals, 
1863  (not  reported).  See  4  Abb.  M.  S.  249, 
251,  in  the  opinion. 

e.  Statutory  change. — If  •  a  statnte 

allowing  increased  damages  is  passed  inter- 
vening the  time  when  the  obligation  is  as- 
sumed by  the  sureties  and  the  time  of  affirm- 
ance, 80  that  the  "damages  are  more  than  the 
law  allowed  at  the  time  of  givine  the  under^ 
taking,  the  sureties  are  not  dischaiiged  from 
their  liability.  Homer  v.  Lyman,  4  Keyes, 
237.  They  assume  the  obligation,  subject  to 
the  power  of  the  legislature  to  modify  or  aug- 
ment their  liability,  and  are  oblised  by  the 
contract,  as  construed  under  the  law  of  the 
time  of  performance.  lb. 

/.  Measnre  of  liability.— In  an  action 

on  an  undertaking  given  in  a  replevm  suit,  the 
sureties  were  held  to  be  liable  for  the  penalty 
and  interest  thereon  from  date  of  judgment. 
Emerson  v.  Booth,  51  Barb  40.  And  this 
doctrine  is  pronounced  generally  applicabie  in 
Brainard  v.  Jones,  18  N.  Y.  (4  Smith),  35. 
And  see  §  335  (n.) 


§  335.  [284.]  (Am'd  1849, 1862, 18C3.)  Oh  judgment  for  money  ;  security 
to  9tay  execution. 

If  the  appeal  be  from  a  judgment  directing  the  payment  of  money,  it 
shall  not  stay  the  executi9D  of  the  judgment,  unless  a  written  undertaking 
be  executed  on  the  part  of  the  appellant,  by  at  least  two  sureties,  to  the 
effect,  that,  if  the  judgment  appealed  from,  or  any  part  thereof,  be  afBrmed, 
or  the  appeal  be  dismissed,  the  appellant  will  pay  the  amount  directed  to 
be  paid  by  the  judgment,  or  the  pai*t  of  such  amount  as  to  which  the  judg- 
ment shall  be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which 
shall  be  awarded  against  the  appellant  upon  the  appeal.  Whenever  it  shall 
be  made  satisfactorily  to  appear  to  the  court  that  since  the  execution  of  the 
undertaking  the  sureties  have  become  insolvent,  the  court  may,  by  rule  or 
order,  require  the  appellant  to  execute,  file  and  servie  a  new  undertaking 
as  above ;  and,  in  case  of  neglect  to  execute  such  undertaking  within  twenty 
days  after  the  service  of  a  copy  of  the  rule  or  order  requiring  such  new 
undertaking,  the  appeal  may,  on  motion  to  the  court,  be  dismissed,  with 
costs.     Whenever  it  shall  be  necessary  for  a  party  to  any  action  or  pro- 
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ceeding  to  give  a  bond  or  an  undertaking,  with  surety  or  sureties,  he  may 
in  lieu  thereof  deposit  with  the  officer  or  into  court,  as  the  case  may  require, 
money,  to  the  amount  for  which  such  bond  or  undertaktni^  is  to  be  given. 
The  court  fn  which  such  action  or  proceeding  is  pending  may /direct  what 
disposition  shall  be  made  of  such  money  pending  the  action  or  proceeding. 
In  any  case  where,  by  this  section,  the  money  is  to  be  deposited  with  an 
officer,  a  judge  of  the  court,  at  special  term  or  at  chambers,  upon  the  appli- 
cation of  either  party,  may,  before  such  deposit  is  made,  order  it  to  be 
deposited  in  court  instead  of  with  such  officer ;  and  a  deposit  made  pur- 
i3uant  to  such  order  shall  be  of  the  same  effect  as  if  made  with  such  officer. 


a..  Effect  o^  security.— The  giving  of 

the  security  here  provided  for,  stays  proceed- 
ings on  the  judgment  by  force  of  the  statute 
without  any  intervention  of  the  jpower  of  the 
court.  Dyckman  v.  ValienUy  43  Barb.  131; 
Aflf'g  S.  C.  28  How.  346 ;  19  Abb.  130.  See 
334,  ante,  subd.  II,  note  d. 

ft.  Filing  —  serving. — The  undertaking 
required  by  this  section  should  be  filed  and 
served  with  the  notice  of  appeal.  New  York 
Central  Insurance  Co,  v.  Safford,  10  How. 
344.  If  filed  and  served  after  the  appeal  has 
been  perfected,  by  giving  the  notice  of  appeal 
and  the  undertaking  required  by  §  334,  it  will 
not  stay  proceedings.  lb.  See  §§  340, 341  (n  ) 

c.  Amountof  judgment.— The  under- 
taking should  state  the  amount  of  the  judg^ 
ment  from  which  the  appeal  is  ti^en.  Harris 
V.  BenneU,  3  Code  R.  23. 

d.  Defect* — Where  the  respondent  finds 
that  the  undertaking  is  defective,  he  must  not 
disregard  it  and  proceed  on  the  judgment,  but 
he  should  move  to  have  the  underlaking  set 
aside.  ParfiUy.  Warner,  13  Abb.  471. 

Payment  of  money."— The  phrase, 


0. 


*'  payment  of  money,"  in  this  section,  does 
not  include  payment  of  money  out  of  a  fund  in 
court.  Curtis  v.  Leavitt,  IT)  How.  481 ;  S.  0. 1 
Abb.  274.  Consequently,  a  judgment  direct- 
ing the  payment  of  money  out  of  the  hands  of 
a  special  receiver  does  not  come  under  this 
secUon.  id.  And  an  appellant  in  such  a  case 
may  furnish  the  undertaking  prescribed  in 
§  334,  w^hich  will  be  adequate  for  all  the  pur- 
poses desired.  lb. 

/  Q-eneral  term.— This  section  is  ap- 
plicable to  appeids  from  the  special  to  the 
general  term,  except  that  the  neglect  to  give 
a  new  undertaking  when  required  is  not  ac- 
companied with  the  penalty  of  dismissal. 
Genter  v.  Fields,  1  Keyes,  483.    See  §  348. 

g-  Insufficiency  .—Where  a  party  does 
not  give  a  sufficient  undertaking,  he  may  be 
relieved  under  section  327,  and  allowed  to 
amend.  Sternhaus  v.  Schmidt,  5  Abb.  66. 

h.  Appeal  by  disinterested  party.— 

Where  a  party  who  has  parted  with  his  in- 
terest in  the  suit  appeals  from  a  decree,  the 
giving  of  the  undertaking  prescribed  in  this 
section  does  not  stay  proceeilings  on  the  ju()|»« 
ment  as  between  parties  alone  affected  by  fi^e 
decree.  Hackley  v.  Hope,  4  Keyes,  123. 

8§ 


i-  Restitution. — A  judgment  directing  a 
new  trial  and  restitution  cannot  be  enforced 
after  the  appellant  has  given  the  undertaking 
required  by  this  section,  to  the  amount 
awarded,  by  way  of  restitution  and  costs. 
Britton  v.  Phillips,  16  Abb.  33.  The  secu- 
rity amounts  to  a  stay  of  proceedings  in  such 
a  case.  id.  If  the  restitution  had  been 
ordered  on  a  motion  after  judgment,  the  un- 
dertaking given  on  appeal  from  the  judgment 
in  the  action  would  not  have  operated  to  stay 
restitution.  lb. 

i.  Question   of  compliance.—  The 

question  as  to  whether  a  party  has  complied 
with  the  provisions  of  the  Code,  in  giving  his 
security  on  appeal,  can  arise  only  upon  mo- 
tion to  set  aside  the  proceedings  of  the  oppo- 
site party,  taken  in  disregard  of  the  under- 
taking given.  Dyckman  v.  Valiente,  43  Barb. 
131 ;  AflF'g  S.  C.  19  Abb.  130;  28  How.  346. 

k.  New  undertaking.— The  privilege 

of  exacting  a  new  undertaking  f^om  the  ap- 
pellant, in  the  event  of  the  insolvency  of  the 
sureties,  is  dependent  entirely  on  this  statute. 
Willett  V.  Stringer,  15  How.  310 ;  S.  0.  6 
Duer,  686.  But  a  new  undertaking  will  not 
be  directed  where  only  one  of  the  sureties 
has  become  insolvent,  id.  Eiseman  v.  Swan, 
11  Abb.  112;  Hartford  Quarry  Co,  v.  Pendle- 
ton, 4  id.  460.    See  note  /,  supra, 

I.  —  sureties  of  the  original  undertaking 
are  not 'exonerated  by  the  order  directing  a 
new  undertaking,  which  is  not  complied  with. 
Jewett  V.  Crane,  13  Abb.  97;  S.  0.  35  Barb. 

208. 

m.  Liability  of  sureties. — Where  the 

appeal  is  affirmed  as  to  one  of  several  defend- 
ants, but  reversed  as  to  others,  sureties  on  an 
undertaking  given  in  pursuance  of  this  section 
are  liable  to  the  amount  of  the  affirmance. 
Seacard  v.  Morgan,  3  Keyes,  636;  S.  G.  35 
How.  487;  4  Abb.  N.  S.  249;  Aff'gS.  C.  17 
How.  394;  Gardner  v.  Barney,  24  id.  467. 

n.  Intermediate  appeal.— The  sureties 

on  an*  undertaking,  given  on  appeal  from  the 
special  to  the  general  term,  continue  to  be  lia- 
ble on  their  undertaking  until  the-  matter  is 
finally  adjudicated  in  the  court  of  appeals. 
And  this  is  so,  though  the  general  term  reverse 
the  judgment  of  the  subordinate  tribunal,  and 
the  court  of  appeals  reverse  the  determina- 
tion of  the  general  term,  and  affirm  the  judg- 
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ment  of  the  original  tribunal.  Bobiiuon  ▼. 
JPUmpton,  25  N.  Y.  (11  Smith),  484. 

o.  Action  on  bond. — The  action  on  the 
undertaking  may  be  commenced  as  soon  as 
the  iudgmeht  has  been  affirmed  and  payment 
of  tne  judgment  is  not  forthcoming,  and  this 
without  leave  of  court  to  prosecute  or  with- 
out taking  the  bond  from  tne  files.  New  York 
Central  Insuranoe  Co.  y.  Safford^  10  How. 


P»  Estoppel  —  redtaL— In  an  action 

againRt  the  sureties  in  an  undertaking  on  ap- 
peal, they  are  estopped  from  questioning  the 
accuracy  of  the  bill  of  costs  in  the  judg- 
ment appealed  from,  by  recitals  in  their  under- 
taking. Levi  y.  Dom,  28  IIow.  217. 

J.  Statutory  provisions. — The  Laws 

of  1862,  ch.  460,  §  37,  relating  to  actions  on 
undertakings  pending  on  appeal,  haye  a  retro- 
spective efiect,  applying  as  well  to  af^als 
taken  before  as  after  the  passage  of  the  enact- 


ment. WoJfkid  y.  Mown,  16  Abb.  221 ;  S. 
0.  Aff 'd,  34  How.  629  (n.),  sub  nom.  Wolf- 
hid  y.  Sixth  Atmm  BaUroad  Co.  Bat  th^ 
appl^  only  to  the  class  of  undertakings  speci- 
fied m  §  348,  and  not  to  a  special  bond.  Bice 
y.  Whitloek,  16  Abb.  225. 

r.  Evidenoe. — ^An  allegation  in  the  com 
plaint  of  the  execution  of  the  undertakings  if 
nndenied  in  the  answer,  is  sufficient  allegation 
of  its  existence  and  sufficient  proof  of  its  reg- 
ular execution  and  complete  delivery.  Robert 
Good,  36  N.  Y.  (9  Tiff.),  408;   S.  C.  2 


y. 


Trans.  App.  103. 
9.  Defense  by  sureties.— "  Sureties  may 

be  let  in  to  defend  on  the  merits,  in  the  place 
of  the  defendant  for  whom  they  were  bound, 
even  after  a  regular  judgment,  if  it 


necessary  for  their  protection,  on  suitable  ap- 
plication and  excusing  laches.*'  Leonard,  J., 
m  JetoeU  y.  Crane,  13  Abb.  97 ;  S.  G.  35 
Barb.  208. 


k  886.  [285.]  (Am'd  1849.)  If  judgment  be  to  deliver  documentSf  they 
must  be  deposited. 

If  the  judgment  appealed  from  direct  the  assignment  or  delivery  of 
documents,  or  pei*sona1  property,  the  execution  of  the  judgment  shall  not 
be  stayed  by  appeal,  unless  the  things  required  to  be  assigned  or  delivered 
be  brought  into  court  or  placed  in  the  custody  of  such  officer  or  receiver 
as  the  court  shall  appoint,  or  unless  an  undertaking  be  entered  into,  on  the 
part  of  the  appellant,  by  at  least  two  sureties,  and  in  such  amount  as  the 
court,  or  a  judge  thereof,  or  county  judge,  shall  direct,  to  the  effect  that 
the  appellant  will  obey  the  order  of  the  appellate  court,  upon  the  appeal. 


Claim  and  delivery.  —  In  a  success- 
ful action  of  claim  and  aelivery  of  personal 
property  from  the  judgment  in  which  the 
defendant  appealed,  held,  that  the  undertak- 


ings necessary  to  stay  proceedings  were  those 
required  by  §§  334,  335  and  336.  EUioU  y. 
BuMand,  37  How.  71. 


§  887.  [886.]  If  to  eocecute  conveyance^  it  must  be  executed  and  deposited. 

If  the  judgment  appealed  from,  direct  the  execution  of  a  conveyance  or 
other  instrument,  the  execution  of  the  judgment  shall  not  be  stayed  by  the 
appeal,  until  the  instrument  shall  have  been  executed  and  deposited  with 
the  clerk  with  whom  the  judgment  is  entered,  to  abide  the  judgment  of  the 
appellate  court. 


a.  The  execution  and  security.— 

Upon  appeal  from  a  judgment  directing  the 
execution  of  a  conveyance  or  other  instru- 
ment, such  instrument  must  not  only  be 
executed  and  deposited,  in  order  to  sta^  the 
proceedings,  but  the  undertaking  mentioned 
in  §  334,  must  also  be  given.  Waring  v.  Ayres, 
12  Abb.  112. 

h.  Dee^l— new  instrument.— Where 

§  338.  f287.]  Security  when  judgment  is  to  deliver  property,  or  for  a 
sale  of  mortgaged  premises. 

If  the  judgment  appealed  from  direct  the  sale  or  delivery  of  possession 
of  real  property,  the  execution  of  the  same  shall  not  be  stayed  unless  a 


a  deed  of  land  was  executed  and  deposited 
with  the  clerk  on  an  appeal  from  a  judgment 
for  specific  performance  of  a  contract  to  con- 
vey lands,  which  deed  was  lost,  held,  that  on 
the  affirmance  of  the  judgment  by  the  court 
of  last  resort,  the  appellant  must  execute  a 
new  deed.  WorraU  v.  Mtmn,  17  N.  Y.  (3 
Smith),  475. 
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written  undertaking  be  evented  on  the  part  of  the  appellant,  with  two 
sureties,  to  the  effect  that  during  the  possession  of  such  property  by  the 
appellant,  he  will  not  commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that,  if  the  judgment  be  affirmed,  he  will  pay  the  value  of  the  use  and 
occupation  of  the  property,  from  the  time  of  the  appeal  until  the  delivery 
of  possession  thereof,  pursuant  to  the  judgment,  not  exceeding  a  sum  to  be 
fixed  by  a  judge  of  the  court  by  which  judgment  was  rendered,  and  which 
shall  be  specified  in  the  undertaking.  When  the  judgment  is  for  the  sale 
of  mortgaged  premises,  and  the  payment  of  a  deficiency  arising  upon  the 
sale,  the  undertaking  shall  also  provide  for  the  payment  of  such  deficiency. 


a.  Stay  of  proceedings.  — An  under- 
taking pursuant  to  §  334  wiU  be  sufficient  to 
render  tui  appeal  from  a  judgment  directing 
the  sale  of  mortgaged  premises  effectual,  but 
not  for  a  stay  of  proceedings.  Fireman's  In- 
surance Co,  of  Albany  v.  Bay,  3  How.  424; 
S.  G.  2  Code  R.  3.  It  seems  that  the  under- 
taking mentioned  in  this  section  is  requisite 
to  secure  a  stay. 


5.  Amount  of  security.— The  sum  to 

be  named  in  the  undertaking  is  to  be  fixed  by 
a  judge,  and  the  only  discretion  that  resides 
in  the  court  is  coniided  to  it  by  §  339.  If 
the  sum  exceed  950,000,  it  may  be  reduced 
Watt  V.  WaU,  15  Abb.  367  (n.)  See  §  339. 
Unless  the  proper  security  is  given,  the  pro- 
ceedings will  not  be  stayed.  Peoples,  Churchy 
2  Laus.  459,  468. 


§  339.  [288.]   (Am*d  1849,  1851.)  Stay  of  proceedinga  upon  security 
given. 

Whenever  an  appeal  is  pei*fected  as  provided  by  sections  335,  336,  337 
and  338,  it  stays  all  further  proceedings  hi  the  court  below,  upon  the  judg- 
ment appealed  from  or  upon  the  matter  embraced  therein ;  but  the  coui-t 
below  may  proceed  upon  any  other  matter  included  in  the  action,  and  not 
affected  by  the  judgment  appealed  from.  And  the  court  below  may,  in  its 
discretion,  dispense  with  or  limit  the  security  required  by  sections  335,  336 
and  338,  when  the  appellant  is  an  executor,  administrator,  trustee  or  other 
person  acting  in  another's  right ;  and  may  also  limit  such  security  to  an 
amount  not  less  than  fifty  thousand  dollars,  in  the  cases  mentioned  in  sec- 
tions 336,  337,  338,  where  it  would  otherwise,  according  to  those  sections,  ' 
exceed  that  sum. 


a.  Appeal  "  perfected."— The  mean- 
ing of  tins  phrase,  as  used  in  the  Code,  is 
thus  defined  oy  Bronson,  J.:*  ''An  appeal  is 
perfected,  within  the  meaning  of  the  Code, 
when  the  proper  undertaking,  with  an  affidavit 
of  the  sureties,  has  been  executed,  and  notice 
of  the  appeal  has  been  served  on  the  adverse 
party  ana  on  the  clerk  with  whom  the  judg- 
ment order  was  entered."  Thompson  v. 
Blanchard,  4  How.  210;  S.  G.  2  N.  Y.  (2 
Gomst.),  561 ;  2  Gode  R.  138. 

&.  Security— effect  of.— The  effect  of 

security  is  simply  to  stay  proceedings  at  the 
point  where  they  are  when  the  security  is 
given.  It  gives  the  court  no  authority  to  va- 
cate any  proceeding,  or  release  any  right 
previously  acquired.  RathtKms  v.  Morris,  9 
Abb.  213. 

c.  Sxecutioil.  —'An  execution  already 
levied  is  not  superseded  by  giving  the  security 
on  appeal  per  se,  Strieker  ▼.  Wakeman  13 
Abbt  86 ;  Bathbone  v.  Morris,  9  W,  213 ; 


Matter  of  Berry,  2&'Bhrh.  56;  Choky.  Dicker- 
son,  1  Duer,  679.  The  proceedings  on  the 
execution  and  levy  are  simply  suspended  until 
the  decision  of  the  cause  in  the  appellate 
court,  id.  But  the  court  should  exercise  its 
discretionary  powers  to  the  extent  of  dis- 
charging the  levy  where  the  security  is  ample 
and  the  appeal  .is  taken  in  good  faith. 
Strieker  v.  Wakeman,  supra, 

d,  Szecutor S. — Upon  an  appeal  by 
executors,  the  amount  of  the  security,  may 
be  limited  to  the  amount  of  assets  disclosed 
to  be  in  their  hands.  MiUs  v.  Forbes,  12  How. 
466. 

e.  Stay  of  proceedings.— The  oral  an- 
nouncement or  the  judgment  of  affirmance, 
and  the  entry  in  the  minutes  of  the  clerk, 
does  not  terminate  the  stay  of  pit>coeding8. 
A  formal  entry  and  incorporation  into  the 
record  is  essential  before  the  stay  is  raised. 
Bowman  v.  Tallman,  19  Abb.  84;  S.  G.  28 
Bow.  482;  3  kob.  633,  and  2  id.  632. 
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/.  Action. — Oiting  an  undertaking,  on  ap- 
peal to  the  court  of  appeals,  did  not  foimerly 
constitute  a  defense  to  an  action  already  com- 
menced on  the  undertaking  giTen  on  i^peal  to 
the  general  term.  BurraU  y.  VanderbQty  1 
Bosw.  637;  S.  C.  6  Abb.  70.    But  the  de- 


fendant eoul<LhaTe  moved  for  a  ttaj  until  the 
appeal  last  tften  was  decided.  Vim  VUeck  t. 
Clark,  2A  How.  190;  8.  G.  38  Bifb.  316,  sab 
nom.  Van  Vieek  ▼.  CUtrk.  Bat  this  is  not 
the  law  now.   See  ^  348. 


^  84:0.  [289.J  (Am*d  1849.)  Undertakings  may  be  in  one  instrument  or 
severed. 

The  undertakings  prescribed  by  sections  334,  335,  336  and  338,  may  be 
in  one  instrument  or  several,  at  the  option  of  the  appellant ;  and  a  copy, 
including  the  names  and  residence  of  the  sureties,  must  be  served  on  the 
adverse  party,  with  the  notice  of  appeal,  unless  a  deposit  is  made  as  pro- 
vided in  section  334,  and  notice  thereof  given. 


a.  Stay  of  proceedings.— To  effect  a 
stay  of  proceedings,  the  undertakings  men- 
tioned in  this  section  should  be  filed  and 
served  with  the  notice  of  appeal,  not  after- 
wards. Smith  V.  Heermance,  18  IIow.  261 ; 
Cushman  v.  MarHne,  13  id.  402;  S.  C.  6 
Duer,  660 ;  New  York  Central  Insurance  Co. 
T.  Sciford,  10  How.  344. 

h.  Amendment. — But  the  court  which 
pronounced  the  judgment  may  order  a  stay, 


on  motion,  proTided  the  proceedings  on  appeal 
he  amended,  an4  the  undertaking  oe  filed  and 
served.  Cushman  v.  Martine,  13  How.  402 ; 
S.  G.  6  Duer,  660 ;  New  York  Central  Insur- 
ance Co.  V.  Safford,  10  How.  344.  And  see 
MUls  V.  Thurshy,  11  id.  129. 

c.  Costs  will  be  imposed  for  a  disr^ard 
of  this  section.  See  Beech  v.  Southworih^  1 
Code  R.  99;  S.  G.  6  Barb.  173,  sub  nom. 
Beach  T.  SoiUhworih, 


§  341.  [290.]  (AmM  1849.)  Security  to  be  approved  and  to  justify* 
An  undertaking  upon  an  appeal  shall  be  of  no  effect  unless  it  be  Accom- 
panied by  the  affidavit  of  the  sureties  that  they  are  each  worth  double  the 
amount  specified  therein.  The  respondent  may,  howeyer,  except  to  the 
sufficiency  of  the  sureties,  within  ten  days  after  the  notice  of  the  appeal ; 
and  unless  they  or  other  sureties  justify  before  a  judge  of  the  court  below, 
or  a  county  judge,  as  prescribed  by  sections  195  and  196,  within  ten  days 
thereafter,  the  appeal  shall  be  regarded  as  if  no  undertaking  had  been 
given.     The  justification  shall  be  upon  a  notice  of  not  less  than  five  days. 


a.  Necessity  of  justiflcation.— If 

the  sureties  fail  to  justify,  the  appeal  itself 
becomes  a  nullity.  Kdsey  v.  Campbell,  14 
Abb.  368;  S.  C.  38  Barb.  238.  See  this  case 
explained  in  40  Barb.  434 ;  Chamberlain  v. 
Dempsey,  13  Abb.  421 ;  S.  G.  22  How.  356. 
Where  the  sureties  in  an  undertaking,  having 
been  excepted  to,  failed  to  justify,  and  the 
court,  upon  motion,  refused  them  permis.sion 
to  justify,  the  notice  of  appeal,  with  all  the 
proceedings  connected  therewith,  fell  to  the 
ground,  and  the  parties  were  remitted  to  the 
same  condition  they  were  iu  before  the  notice 
was  given.  Bbown,  J.,  in  Kelsey  v.  Camp" 
bell,  supra. 

b.  Amount. — ^The  sureties  are  not  com- 
pelled to  justiify  to  more  than  double  the 
amount  of   the  judgment   proper.  Bieh   v. 

Beekman,  2  Code  R.  63. 

c.  Notice  of  exception.—  Where  the 

notice  of  exception  was  to  the  sufficiency  of 
the  undertaking  and  not  to  the  sufficiency  of 
the  sureties,  held,  insufficient  notice.     The 


party  should  except  to  the  sureties,  not  to  the 
undertaking.  Young  v.  Colby,  2  Code  R.  68. 
The  '*  ten  days  "  allowed  to  give  notice  of 
exception  do  not  begin  to  run  until  the  under- 
taking is  filed,  although  the  notice  of  appeal 
and  a  copy  of  the  un&rtaking  be  served  be- 
fore the  filing.  Webster  v.  Stephens,  3  Abb. 
227 ;  S.  C.  5  Duer,  682.  Where  a  notice  of 
appeal  and  a  copy  of  the  undertaking  was 
served  on  the  respondent  August  18,  but  the 
undertaking  was  not  filed  until  September  13, 
a  notice  of  exception  served  on  September  16 
was  held  to  be  m  time.  lb. 

d.  Benefit  of  exception. — In  order  t« 

secure  the  benefit  of  an  exception  to  sureties^ 
it  is  necessary  that  the  respondent  attend  on 
the  officer  at  the  appointed  time.  Ballard  v. 
Ballard,  18  N.  Y.  U  Smith),  491.  If  he  do 
not  so  attend,  he  will  be  demed  to  have  waived 
his  exception ;  and  this  is  so,  although  the 
I  sureties  themselves  do  not  attend.  lb. 

j     c.  Notice  of  justifying.  — The  notice 
i  that  the  sureties  intend  to  justify,  when  made 
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bj  mail,  should  be  double  time,  or  ten  days. 
JDresser  v.  Brooks,  5  How.  75.  Where  such 
serrice  would  cany  the  time  of  justifying 
beyond  that  required  in  the  Code  (ten  aays 
of  this  section),  the  service  should  be  made 
personally,  or  there  should  be  an  order  of  the 
judge  extending  time.  id.  A  respondent  ex- 
cepted to  the  sureties,  and  served  notice  of 
the  exception  by  mail  on  the  7th  of  June; 
the  .notice  being  received  on  the  10th,  the 
appellsmt  served  notice  by  mail  immediately, 
that  the  sureties  would  justify  on  the  17th, 
and  they  did  appear  smd  justify  on  that  day, 
the  respondent  not  appearing,  because  the 
notice  being  by  mail,  should  have  been  at 
least  ten  days ;  but  it  was  held  to  be  an  irregu- 
lar justification,  and  the  appeal  was  ordered 
to  be  dismissed,  unless  the  sureties  justified 
within  thirty  days,  and  the  appellant  paid 
costs  of  the  motion.  lb. 

/.  New  jastiflcation.  —  Where  the 
respondent  refused  to  attend  a  justification  of 
sure^,  because  the  hour  stated  in  the  notice 
had  passed  (the  delay,  however,  being  ex- 
cused), but  the  sureties  appeared  and  justified, 
held,  that  as  the  delay  was  excusable,  the 
respondent  ought  to  have  attended,  but  as  it 
appeared  by  his  affidavit  that  the  sureties 
were  irresponsible,  he  was  entitled  to  an 
order  of  dismissal,  unless  the  appellant  should 
serve  a  new  notice  of  justification,  and  the 
sureties  justify  anew,  or  new  sureties  be  sub- 
stituted. Hees  T.  Snell,  8  How.  185. 


g.  New  Tindertstking.  —  Where    the 

sureties  in  an  undertaking  had  been  rejected, 
and  an  order  issued,  directing  the  appellant  lo 
file  a  new  undertaking  with  new  sureties, 
held,  that  the  appellant  must  not  only  file  the 
undertaking,  but  procure  the  justiHcation  of 
the  sureties  within  the  time  mentioned  in  the 
order.  Chamberlain  v.  Dempmf,  13  Abb.  421 ; 
S.  C.  22  How.  356.  No  exception  by  the 
respondent  to  the  new  sureties  is  necessary  to 
call  for  their  justification  in  such  a  case;  ti it- 
order  provides  for  that  in  efiect.  lb. 

*.  Who  maybe  surety.— In  the  old 

court  of  chancery,  an  attorney  or  solicitor  of 
the  appellant  might  be  a  surety  on  an  appeal 
bond.  Studwell  v.  Palmer,  5  Paige,  57.  Not 
so  under  the  present  rules.    Rule  8. 

».  Sureties'  discharged.— Under  the 

present  practice,  the  sureties,  in  an  error 
Dond,  where  the  writ  of  error  has  been  super- 
seded because  the  sureties  failed  to  justify 
on  exception,  are  discharged.  Ward  v.  Syme, 
4N.  Y.  (4  Comst.),  171;  1  Code  R.  N.  S. 
266;  Aflf'g  S.  C.  8  N.  Y.  Leg.  Obs.  95. 
Formerly  it  was  necessary  for  the  sureties  to 
have  their  names  struck  out  of  the  bail  piece 
on  motion ;  or  to  have  an  exoneretur  entered, 
lb. 

i.  The  merits  of  appeal  will  not  be 

considered  on  an  application  for  justification 
of  sureties.  Bradley  t.  Hall^  1  Oal.  R.  199 


k  342.  [291.]  (Am'd  1849.)  Peris/ioble  property  may  be  sold,  notwith 
standing  appeal. 

In  the  cases  not  provided  for  in  sections  335,  33<),  337,  338  and  339, 
the  perfecting  of  an  appeal,  by  giving  the  undertaking  mentioned  in  section 
334,  shall  stay  proceedings  in  the  court  below,  upon  the  judgment  appealed 
from,  except  that,  where  it  directs  the  sale  of  perishable  property,  the  court 
below  may  order  the  property  to  be  sold,  and  the  proceeds  thereof  to  be 
deposited  or  invested,  to  abide  the  judgment  of  the  appellate  court. 


a.  Mandamus.  —  Perfecting  an  appeal 
under  §  334,  from  a  judgment  awarding  a 
peremptory  mandamus,  stays  the  issuing  of 
the  mandamus  and  all  proceedings  in  the 
court  below  on  the  judgment.  People  ex  rel, 
Thomas  v.  Commissioners  of  Highways  of 
Milton,  25  How.  257.  Therefore,  a  peremp- 
tory mandamus,  issued  after  the  appeal  is  so 
perfected,  will  be  set  aside  for  irregularity, 
lb. 

h.  Delivery  of  personal  property.— 

Where  the  judgment  directs  the  delivery  of 
personal  property  which  will  depreciate  by 
time  and  use,  and,  on  appeal,  the  appellant 
gave  the  undertaking  mentioned  in  §  336, 
held,  that  this  did  not  stay  proceedings,  unless 
the  respondent  should  also  be  indemnified  for 
the  use  and  the  depreciation  of  the  property, 
in  case  the  judgment  appealed  from  should  be 
fiually  affinned.  Bead  v.  Potter,  11  Abb.  413. 
c  Lojunction.— Where  the  judgment  ap- 


pealed from  awards  a  perpetual  injunction, 
and  the  appeal  is  perfected  by  giving  the 
security  required  by  §  334,  the  proceedings, 
in  pursuance  of  the  injunction  order,  are 
stayed.  Howe  v.  Searing,  6  Bosw.  684.  But 
the  injunction  itself  is  not  vacated,  and  the 
party  who  proceeds  to  do  the  acts  which  the 
injunction  is  designed  to  restrain,  does  so 
at  the  risk  of  being  punished  if  the  judgment 
is  affirmed,  lb. 

d.  Surrogate's  court.— On  an  appeid 

from  the  supreme  court  to  the  court  of  ap- 
peals, on  a  decision  in  reference  to  a  surro- 
gate's decree,  the  surrogate's  court  is  regarded 
as  the  court  below,  as  intended  by  this  sec- 
tion. Anonymous,  3  Code  R.  69.  The  appeal 
is  from  the  surrogate's  court  to  the  general 
term,  supreme  court,  and  thence  to  this  court. 
Marvin  v.  Marvin,  4  Keyes,  9 ;  Johnson  v. 
Hicks,  1  Lans.  150 ;  Lewis  t.  Jones,  50  Barb. 
645. 
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§  34:3.  [292.]  (Am'd  1866.)  Undertaking  mast  f -?  filed. 

The  undertukiug  murtt  be  liled  with  the  clerk  vith  whom  the  jaJgmeut 
or  order  appealed  from  was  entered.     The  proviHious  of  this  cbapier  a^  ti> 
the  security. to  be  given  upon  appeals,  and  as  to  the  stay  of  prvH;ecd'r\g^ 
shall  apply  to  appeals  taken  under  subdivision  3  of  section  IJL 


CHAPTER  m. 

Appeal  to  the  eupreme  court  from  an  inferior  court. 

SxcTiON  344.    In  what  cases. 

345.  Security  must  be  given  as  upon  appeal  to  the  coart  of  appeals. 

346.  Appeal,  where  heiund. 

347.  .  Judgment  on  appeal,  where  entered  and  docketed. 

k  34=4r.  [298»]  (Am'd  1849, 1868, 1860)  In  what  cases. 

An  appeal  may  be  taken  to  the  supreme  court  from  the  judgment  ren 
dered  by  a  county  court  or  by  the  mayors'  courts,  or  the  recorders'  court^ 
of  cities. 

An  appeal  may  also  be  taken  to  the  supreme  court  fi*om  any  order  ai 
feeting-  a  substantial  right  made  by  a  county  court  or  a  county  judge,  it 
any  action  or  proceeding,  and  such  appeal  shall  be  heard  on  a  copy  of  tho 
piipers  on  which  the  order  appealed  from  was  made. 


a.  Power  of  the  supreme  cotirt  on 

appeal. — The  Bupreme  court,  upon  an  ap- 
pial  from  an  inferior  court,  under  this  section, 
possesses  no  other  powers  than  it  formerly 
possessed  upon  a  writ  of  error;  hence  upon 
appeal  from  a  mayor's  court,  the  supreme 
court  cannot  reverse  the  judgment  because 
the  jury  have  given  excessive  damages.  Such 
errors  must  be  corrected  in  the  court  of  origi- 
nal jurisdiction.  Thurher  v.  Toumsendy  22  N. 
Y.  (8  Smith),  517.  See,  also,  Lyiu^  v.  Mc- 
Beth,  7  How.  115 ;  I>orr  v.  Birge,  5  id.  323  \ 
S-  C.  8  Barb.  351 ;  1  Code  R.  N.  S.  74,  sub 
nom.  Dorr  v.  Birdge.  But,  on  appeal  from 
the  county  court,  the  supreme  court  has 
authority  to  correct  the  judgment  by  con- 
forming it  to  the  pleadings,  as  to  amount,  and 
to  reverse  in  part  and  affirm  in  part.  Weed  v. 
LeCy  50  Barb.  354. 

6.  Motion  for  a  new  trial  must  be 
maxle  in  tiie  county  cotirt  before  an  ap- 
peal can  be  taken  on  a  case  or  bill  of  excep- 
tion in  that  court  to  the  supreme  court.  An 
appeal  to  the  supreme  court  from  the  county 
court  does  not  authorize  the  supreme  court  to 
reverse  the  judgment  and  grant  a  new  trial 
upon  exceptions  taken  upon  the  trial  in  the 
county  court.  Carter y,  }vemer,27  How.  385 ; 
Simmons  v.  Sherman,  30  id.  4.  But  see,  con- 
tra, M(mroey.  Monroe,  27  id.  208;  Boughton 
y.  Mitchell,  29  id.  68;  S.  C.  19  Abb.  163, 
sub  nom.  Broughtou  v.  Mitchell;  Whitney  v. 
WeUa,  28  How.  150 ;  Dixon  v.  Buck,  42  Barb. 
70.  See,  also,  Taylcr  v.  Scovilie,  54  Barb.  34 ; 
BliM  V.  Schaub,  48  Barb.  339. 


e.  Sununary  proceeding.— An  order 

of  a  county  court  dismissing  an  appeal  taken 
from  a  judgment  of  a  justice  of  the  peace  in 
summary  proceedings,  to  recover  the  posses- 
sion of  lands,  is  appealable  to  the  supreme 
court.  Hammond  v.  Carpenter,  29  How.  43. 

d.  Discretionary.  — The  granting  of  a 
new  trial  by  the  county  court,  under  section 
366  of  the  Code,  is  a  matter  of  mere  discre- 
tion not  reviewable  on  appeal.  Wavely,  Wiles, 
34  N.  Y.  (10  Smith),  .635 ;  Tanner  v.  Marsh, 
36  How.  140 ;  S.  C.  53  Barb.  438. 

e.  Not  before  judgment.— It  is  doubt 

ful  whether  an  appeal  to  the  supreme  court 
can  be  taken  from  an  order  of  a  county  court 
denying  a  new  trial,  until  after  judgment,  and 
then  only  in  connection  with  an  appeal  from 
the  judgment.  Taylor  v.  SoovHie,  54  Barb. 
34. 

/.  As  to  causes  originating  in  a 

justice's  court,  the  supreme  court  has 
merely  an  appellate  jurisdiction,  and  can 
only  review  and  correct  the  decisions  of  the 
county  court  actually  made,  after  a  hearing  of 
both  parties.  Dorr  v.  Birge,  8  Barb.  351 ;  S. 
G.  5  How.  323 ;  Lynch  v.  McBeth,  7  How. 
113;  MdUhy  v.  Greene,  I  Keyes,  548. 

g.  Judgment  by  defiiult.  — The  su- 
preme coiurt  has  no  power  to  review  a  judg^ 
ment  rendered  in  the  county  court  by  de- 
fault. Dorr  v.  Birge^  ^  Barb.  351 ;  S.  0.  5 
How.  323 ;  MaUby  v.  Greene^  I  Reyes,  548. 

h.  A  judgment  entered  by  stipula- 
tion to  enable  one  of  the  parties  to  appeal 


§§  345, 346.]  Appeals  to  Sufbemb  Court  fbom  Superior  Court.  679 


for  the  purpose  of  obtaining  a  decision  upon 
an  intermediate  order,  before  the  issues  in  the 
case  have  been  disposed  of,  is  not  reviewable. 
Ferkins  ▼.  FarfUMMy  10  How.  120. 

t.  Error  in  amount.  --  The  supreme 

court,  on  appeal  from  a  county  court,  has  au- 
thority to  correct  the  judgment  by  conform- 
ing it  to  the  pleadings,  in  amount;  and 
shauld^  in  such  case,  reverse  for  the  erro- 
neous part,  and  affirm  as  to  the  residue.  The 
same  right  and  duty  appertain  to  the  county 
court ;  and  when  the  latter  fails  to  exercise  the 
right,  it  is  the  duty  of  the  supreme  court  and 
court  of  appeals  to   modify  and  correct  the 

C^gment  of  the  justice.  Weed  v.  Lee^  50 
b.  354. 

i.  Supplementaxy  proceedings.  — 

Since  the  amendment  of  this  section  in  1860, 
an  appeal  lies  from  an  order  of  the  county 
judge  in  supplementary  proceedings.  It  was 
otherwise  before  such  amendment.  Crounse 
v.  Whipple,  34  How.  333. 

h,  A^jotimment.  —  An  api)eUate  court 
will  not  interfere  with  the  discretion  of  a  jus- 
tice of  the  peace  in  determining  a  question  of 
adjournment,  except  in  a  clear  case  of  abuse 
of  discretion.  Weed  v.  JLee,  50  Barb.  354.' 

On  an  application  for  an  adjournment  in  a 
justice's  court,  the  justice  has  the  right  to  al- 
low the  opposite  party  to  introduce  evidence 


showing  that  the  application  is  not  made  in 
good  faith,  and  is  groundless.  lb. 

^  Appeal  from  decree  of  surrogate. 

A  legatee  and  devisee  named  in  a  will,  though 
not  a  party  to  the  proceedings  before  the  sur- 
rogate for  the  probate  of  the  will,  may  appeal 
from  the  decree  of  the  surrogate  refusing  to 
admit  the  will  to  probate,  without  lii-st  ob- 
taining leave  from  the  court  to  do  so.  Lewis 
V.  Jones,  50  Barb.  645. 

m.  City  court  of  Brooklyn. — An  a» 

peal  lies  m>m  the  city  court  of  Bn>oklyii  t.> 
the  supreme  court  from  any  intermediate 
order,  involving  the  merits  and  necessarily 
affecting  the  judgment,  as  well  before  as  after 
judgment.  Moore  v.  Wood,  19  How.  405. 
Hence  an  appeal  may  be  taken,  before  judg^ 
ment,  to  the  supreme  court,  from  an  order  of 
the  city  court  of  Brooklyn,  setting  aside  a 
verdict  and  ordering  a  new  trial.  lb. 

An  order  of  the  city  court  of  Brooklyn, 
denying  a  motion  for  a  new  trial,  is  reviewable 
by  the  supreme  court  on  appeal.  Suydam  v. 
Urand  Street  and  Newtown  Eailroad  Co.  17 
Abb.  304 ;  S.  G.  41  Barb.  375. 

A  new  trial  may  be  ordered  by  the  supreme 
courts  on  an  appeal  from  the  city  court  of 
Brooklyn.  Von  Latham  ▼.  Roioan,  17  Abb. 
238 ;  S.  C.  38  Barb.  339,  sub  nom.  Van  La- 
tham V.  Libby, 


§  34:5.  [294.]  Security  must  be  given  as  upon  appeal  to  the  court  of 
appeals. 

Security  must  be  given  upon  such  appeal  in  the  same  manner,  and  to 
the  same  extent,  as  upon  an  appeal  to  the  court  of  appeals. 


a.  Appeal  ineffectual  without  se- 
curity*—  "^^^  appeal  is  ineffectual  for  any 
purpose,  unless  security  is  given  as  required 
by  section  334  of  the  Code.  Jones  v.  Decker, 
14  Abb.  391. 

5.  Besidenoe  of  sureties.— On  an  ap- 


peal from  an  inferior  court  to  the  supreme 
court,  the  respondent  should  have  information 
of  the  residence  of  the  sureties,  and  it  seems 
the  undertaking  must  state  their  residences. 
Blood  V.  WUder,  6  How.  446. 


k  34:6.  [295.]  Appeal,  where  heard. 

Appeals  in  the  supreme  court  shall  be  heard  at  a  general  term,  either 
in  the  district  embracing  the  county  where  the  judgment  or  order  appealed 
from  was  entered,  or  in  a  county  adjoining  that  county,  except  that  where 
the  judgment  or  order  was  entered  in  the  city  and  county  of  New  York, 
the  appeal  shall  be  heard  in  the  first  district. 


a.  An  appeal  from  a  surrogate's 

order,  admittmg,  or  refusing  to  adroit,  a  will 
to  prohate,  should,  in  the  first  instance,  be 
heard  at  general  term.  Watts  v.  Akin,  4 
How.  439. 

h.  Date  of  issue.— The  date  of  issue,  on 
an  appeal  from  an  inferior  court  to  the  supreme 
court,  is  the  day  of  filing  the  judgment  roll  in 
the  appellate  court.  Anonymous,  2  Code  R.  41. 


c.  Appeals  to  the  oounty  oourt 
which  are  transferred  to  the  su- 
preme court  in  pursuance  of  the  3 1st  sec- 
tion of  the  act  amending  the  act  in  relation  to 
the  judiciary,  j^assed  Dec.  14,  1847,  may  be 
heara  and  decided  at  special  term  of  the 
supreme  oourt.  Sheldon  v.  Albro,  8  How.  Z05, 
See  Laws  of  1870,  ch.  408,  §  10. 
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f§§  347,  348. 


^  34c7.  [296.]  (Am'd  1849.)  Jtidfftneni  on  appeal^  where  entered  and 
docketed. 

Judgment  upon  the  appeal  shall  be  entered  and  docketed  with  the 
clerk  in  whose  office  the  judgment  roll  is  filed.  When  the  appeal  is  heard 
in  a  county  other  than  that  where  the  judgment  roll  is  filed,  or  is  not  fn>m 
a  judgment  of  a  county  court,  the  judgment  upon  the  appeal  shall  be  cer- 
tified to  the  clerk  with  whom  the  roll  is  filed,  to  be  there  enter^  and 
docketed. 


a.  Entering    new   judgment.  —  /* 

aeema  that  the  old  practice  of  entering  a  new 
judgment  upon  an  appeal  still  applies,  where 
the  appeal  is  brought  froip  a  judgment  of  an 
inferior  court  to  the  supreme  court.  Eno  ▼. 
Crooke,  6  How.  462. 

b.  Appeal  firom  cironit  court.— In 


all  cases  of  appeal  from  the  circuit  court,  the 
judgment  on  the  appeal  should  be  certified  to 
the  clerk  with  whom  the  roll  is  filed,  to  be 
there  entered  and  docketed.  If  entered  else- 
where it  will  be  irregular.  Andrews  y.  DurarU 
6  How.  191 ;  S.  C.  1  Code  R.  N.  S.  410. 
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special  terms  to  same  court  in  general  term  ;  security  on  appeal. 

In  the  supreme  court,  the  superior  court  of  the  city  of  New  York,  and 
the  court  of  common  pleas  for  the  city  and  county  of  New  York,  an  appeal 
upon  the  law  may  be  taken  to  the  general  term  from  a  judgment  entered 
upon  the  report  of  referees  or  the  direction  of  a  single,  judge  of  the  same 
court  in  all  cases,  and  upon  the  fact  when  the  trial  is  by  the  court  or  refer- 
ees. Such  an  appeal,  however,  does  not  stay  the  proceedings,  unless  ae- 
curity  be  given  as  upon  an  appeal  to  the  court  of  appeals,  and  such  security 
be  renewed  as  in  cases  required  by  section  335,  on  motion  to  the  court  at 
special  term,  or  unless  the  court,  or  a  judge  thereof,  so  order,  which  order 
may  be  made  upon  such  terms,  as  to  security  or  otherwise,  as  may  be  just, 
such  security  not  to  exceed  the  amount  required  on  an  appeal  to  the  court 
of  appeals.  In  the  supreme  court  the  appeal  must  be  heard  in  the  same 
manner  as  if  it  were  an  appeal  from  an  inferior  court. 

No  action  shall  be  commenced  upon  any  undertaking  given  or  to  be 
given  in  pursuance  of  the  provisions  of  this  section  until  ten  days  after  the 
service  of  notice  on  the  adverse  party  of  the  entry  of  the  order  or  judg- 
ment affirming  the  judgment  appealed  from.  And,  in  case  an  appeal  has 
been  or  shall  be  taken  to  the  court  of  appeals  from  such  order  or  judgment 
of  affirmance,  and  security  given  according  to  law,  so  as  to  stay  the  issuing 
of  executions,  no  action  shall  be  commenced  or  recovery  had  upon  any  un* 
dertaking  given  or  to  be  given  in  pursuance  of  the  provisions  of  this  section 
until  after  the  final  determination  of  such  appeal. 
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L  Judgments  Appealable  to  the  General  Tebm. 


a.  Final  Jngdment.  —  The  judgment 

fW>m  which  an  appeal  may  be  taken  to  the 
general  term  means  the  same  thine  as  a  judg- 
ment from  which  an  appeal  may  oe  taken  to 
the  court  of  appeals,  namely,  a  final  judgment. 
Lawrence  y.  Farmers'  Loan  and  Trust  Co, 
15  How.  57  ;  S.  G.  6  Duer,  689 ;  Ulvemois 
J.  Leavitt,  8  Abb.  59;  McMahon  ▼.  AUeny 
7  id.  1 ;  People  ex  reL  MeSpedon  t.  Howe,  34 
Barb.  69 ;  S.  C.  21  How.  178 ;  12  Abb.  204 ; 
Qriffin  y.  Cranston,  5  Bosw.  658. 

b.  A  judgment  is  deemed  entered 
by  the  direction  of  a  single  jud^e 

when  it  is  entered  by  the  clerk,  at  the  cir- 
cuit, upon  the  yerdict  of  a  jury,  under  §  264 
of  the  Code,  and  from  such  judcment  this 
section  (348)  authorizes  an  appeiu  upon  the 
law,  as  presented  bj  exceptions  taken  on 
the  trial,  to  the  general  term,  without  motion 
previously  made  at  special  term  for  a  new 
trial.  Morrison  y.  New  York  and  New  Haven 
BaUroad  Co.  32  Barb.  568;  Morange  y. 
Morris,  12  Abb.  164;  S.  C.  32  Barb.  650; 
Jackson  y.  Fassitt,  12  Abb.  281 ;  S.  0.  21 
How.  279 ;  33  Barb.  645. 

c.  "Without  objection.— If,  without 

objection  from  either  party,  the  general  term 
entertains  an  appeal  in  a  case  which  is  not 
properly  appealable,  their  decision  is  binding. 
jyioemois  y .  Leavitt,  8  Abb.  59 ;  Qriffin  y. 
Cranston^  5  Bosw.  658. 

d.  iQuestion  of  fkct— An  a{^)eal  will 
not  lie,  in  the  first  instance,  to  the  general 
term  upon  a  case  containing  questions  of  fiust 
alone.  In  such  case,  application  for  a  new 
trial  must  first  be  made  at  special  term.  Col- 
lins y.  Albany  and  Schenectady  BaUroad  Co, 
5  How.  435 ;  Ldbach  v.  Hotchkiss,  17  Abb. 
88.  Questions  of  fact,  found  by  a  judge,  at 
special  term,  may  be  reyersed  by  the  supreme 
court,  on  appeal ;  but  if  the  latter  afiSrms  the 
finding  at  special  term,  the  court  of  appeals 
cannot  review  it.  Waters  v.  Green,  3  Keyes, 
385;  S.  G.  2  Trans.  App.  346. 

e.  Frivolous  demurrer.— Where,  on  a 

frivolous  demurrer  to  the  complaint,  judgment 
is  ordered  for  the  plaintiff,  and,  on  appeal, 
such  order  is  affirmed  at  eoneral  term,  and 
judgment  entered,  such  judgment  is  appeal- 
able to  the  general  term,  and  must  be  heard 


there  before  a  review  can  be  had  in  the  court 
of  appeals.  HoUieter  Bank  of  Buffalo  v.  Vail, 
15  N.  Y.  (1  Smith),  593. 

/,  After,  as  well  as  before  judg- 
ment.— An  appeal  from  an  order  denying  a 
motion  for  a  new  trial,  made  on  the  judge's 
minutes,  may  be  taken  to  the  general  term 
after,  «9  weU  as  before  judgment  has  been 
entered  in  the  action.  Lane  v.  Bailey,  30  How. 
76;  S.  0.  45  Barb.  119;  1  Abb.  N.  S.  407. 

9'  No  appeal  lies  from  a  judgment 

bv  defkmt.—Maltby  v.  Greene,  1  Keyes, 
548;  Jones  Y.  Kip,  1  Code  R.  119 ;  Pope  v. 
Dinsmore,  8  Abb.  429 ;  S.  0.  29  Barb.  367 ; 
Stewart  y.  MorUm,  8  Abb.  429  (n.)  But 
see  Baynor  y.  Clark,  3  Code  R.  230;  Dutch 
Beformed  Church  of  Canajoharie  v.  Wood,  8 
Barb.  421. 

h.  Any  one  or  more  co-plaJntiffi3  or 
co-defendants   may   appeal   alone, 

without  notice  to  any  one  except  the  opposite 
party  and  the  clerk,  and  such  appeal  will  not 
prevent  the  others  from  appealing.  Brown  y. 
Bichardson,  4  Rob.  603. 

i'  Setting  aside  a  submission.-- 

Where  the  general  term,  on  a  regul#  call  of 
a  cause  on  the  calendar,  take  a  submission  of 
the  cause  for  decision  from  the  plaintiff's  at- 
torney, who  declines  to  take  the  default  of 
the  defendant,  whose  attorney  fails  to  appear, 
and  order  that  the  defendant's  attorney  have 
notice  of  such  submission,  and  permission  to 
submit  his  points,  and  the  latter  fails  to  avail 
himself  of  such  permission  during  the  term, 
although  regularly  notified  by  the  plaintiff's 
attorney  in  pursuance  of  such  order,  a  sub- 
sequent general  term  of  the  court  cannot,  by 
calling  such  submission  a  default,  on  motion 
of  the  defendant,  set  aside  such  submission, 
and  grant  an  order  for  a  new  trial.  BoUes  v. 
Duff,  38  How.  492;  S.  0.  55  Barb.  313;  S. 
0.  7  Abb.  N.  S.  385. 

i.  Satis&otlon  of  judgment  after 

appeal. — An  appeal  from  a  judgment  which 
has  been  subseqnently  settled  by  the  parties, 
and  satisfaction  acknowledged,  will  not  be 
heard  by  the  court  merely  to  protect  the 
rights  of  the  re8pondent*8  attorney  to  costs. 
Cock  y.  Palmer,  1  Rob.  658 ;  S.  C.  19  Abb 
372. 


II.  Uj^dertaking — Stay  op  Proceedings. 


a.  No  undertaking  is  neoessary  on 

an  appeal  to  the  general  term  from  a  judg- 
ment at  special  term,  or  on  the  report  of  a 
referee,  to  sustain  the  appeal.  Niles  v.  Batter- 
shaU,  26  How.  93;  S.  G.  18  Abb.  161 ;  S.O. 
Rev'd,  27  How.  381 ;  S  C.  2  Rob.  146 ;  Par- 
sons V.  Suydam,  4  Abb.  134;  Genter  y. 
Fields,  I  Keyes,  483 ;  Halsey  y.  Flint,  15 
Abb.  367 ;  Kitching  v.  DUhl,  40  Barb.  433 ; 
Ten  Broeck  y.  Hudson  Biver  BaUroad  Co.  7 
How.  137. 

6.  If  a  Stay  of  proceeding  is  de- 
sired by  the  appellant,  he  must  either  obtain 
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an  order  of  ther  court  or  of  a  judge  for  that 
purpose,  or  he  must  file  and  senre  with  the 
notice  of  appeal,  a  copy  of  an  undertaking  as 
required  on  an  appeal  to  the  court  of  appeals. 
Niles  y.  Battershall,  26  How.  93 ;  S  C.  18 
Abb.  161;  27  How.  381;  2  Rob.  146; 
Smith  y.  Heermance,  18  How.  261 ;  Staring 
y.  Jones,  13  id.  423 ;  Amoux  y.  Homans, 
32  id.  382. 

c.  A  stay  of  proceedings  may  be 
ordered  without  an  undertaking.-— 

Mills  y.  Thursby,  11  How.  129;  Staring  r. 
Jones,  13  How.  423 ;  Polhamus  y.  Moser^  7 
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Rob.  443.  See,  also,  Wright  ▼.  JMafiMy  II 
How.  465. 

d,  Restitation.  —  Where  the  appellant 
had  consented,  to  accept  the  respondent's  bond 
to  make  restitution  of  the  amount  collected  on 
the  judgment,  in  case  the  judgment  should  be 
reversed,  the  court  refused  a  stay  of  proceed- 
ings. MiOs  V.  Thursby,,  11  How.  It24. 

e.  Insolvency  of  sureties.— Where  an 

appellant  has  given  security  on  appeal  to  the 
general  term,  and  his  sureties  have  become 
insolvent,  his  failure  to  comply  with  an  order 
directing  new  sureties  to  be  given,  is  not 
ground  for  dismissing  his  appeal.  Genter  v. 
FiOdSy  I  Reyes,  483. 

/.  AmotUlt  of  security.— On  an  appeal 
from  a  judgment  under  this  section,  the  un- 
dertaking, in  order  to  stay  proceedings,  must 
provide  for  the  payment  of  all  costs,  as  well 
as  the  damages  which  may  be  awarded 
against  the  appellant  on  the  appeal,  not  ex- 
ceeding 9250  (as  now  amended,  8500).  If 
the  undertaking  omits  to  provide  for  the  costs 
on  appeal,  it  is  good  so  far  as  it  goes,  and  the 
respondent  is  not  bound  to  return  it,  but  it  i 
does  not  stay  the  proceedings.  Chemung  Co- 
nal  Bank  v.  Judson,  10  How.  133 ;  Hahey  v. 
Flinty  15  Abb.  367. 

g-  Stay  of  sale. — Ordinarily  the  court 
will  grant  a  stay  of  proceedings  to  enable  a 
party  to  review  Uieir  decision  by  appeal ;  but 
where  the  property  in  controversy  includes 
the  good  will  of  a  busmess  which  is  continued 
by  a  receiver,  the  court  will  not  grant  a  stay 
of  the  sale  after  protracted  litigation,  without 
some  guaranty  on  the  part  of  the  puty  mak- 
ing the  i4)plication  agamst  the  depreciation  of 
the  value  of  the  property  pending  the  stay. 
Clark  V.  Brooks,  2  Abb.  N.  S.  385 ;  S.  C.  2 
Daly,  159. 

h.  Non-resident  plaintiff.— In  an  ac- 
tion to  recover  the  possession  of  specific  per- 
sonal property,  brought  by  a  non-resident,  the 
giving  of  an  undertaking  under  §  209  of  the 


Code,  which  is  not  under  seal,  and  is  not  shown 
to  be  for  the  amount  of  9250  (now  9500)  or 
upwards,  does  not  exempt  the  plaintiff  froia 
giving  security  for  costs  on  account  of  his  non- 
residence.  Bo%icher  v.  Pio,  8  Bosw.  691. 

t.  LdabUity  of  sureties. — Sureties  to  ao 
undertaking  on  ajqpeal  are  not  liable  thereon; 
where  the  judgment  on  such  appeal  is  merely 
interlocutory  and  not  final,  or  where  there  is 
no  judgment  of  affirmance.  Poppenhusen  v. 
Seeley,  3  Keyes,  150;  41  Barb.  450. 

i.  Omitting  to  make  a  case.— The 

only  effect  of  omitting  to  make  a  ease  is  to 
compel  the  party  to  argue  his  appeal  on  the 
judgment  alone.  Benger  v.  Dwdemet,  7  Rob.  1. 
Where,  on  appeal  to  the  general  term,  the 
appellant  fails  to  serve  a  case,  and  the  appeal 
is  regularly  noticed  and  reached  on  the  cal- 
endar, the  respondent  may,  if  the  appellant 
does  not  i^pear,  take  a  judgment  of  affirm- 
ance. He  IS  not  limited  to  a  motion  to  dis- 
miss the  appeal  or  to  strike  it  from  the  calen- 
dar. Oeterg  v.  Oroupe,  15  Abb.  263 ;  S.  C.  9 
Bosw.  638.  But  see  Warren  v.  Eddy,  32 
Barb.  664 ;  S.  C.  13  Abb.  28. 

*.  Notidng  for  argument— The  re- 
spondent, may,  it  seems,  notice  the  appeal 
for  argument  as  soon  as  the  case  or  exceptions 
are  settled.  Anderson  v.  Dickie,  26  How. 
199 ;  S.  0. 17  Abb.  83 ;  I  Rob.  700. 

I'  Order  of  hearing. — ^The  court  will 

not  hear  an  appeal  out  of  its  order  on  the 
calendar,  on  the  ground  that  it  is  frivolous. 
Wild^  V.  Lane,  34  Barb.  54;  S.  0.  12  Abb. 
351. 

m.  Dismissing  ax>peaL — A  motion  to 

dismiss  an  appeal  should  be  made  at  general 
term.  Bamum  v.  Seiteca  County  Bank,  6  How. 
82 ;  S.  0.  1  Code  R.  N.  S.  405.  Where  a 
.  party,  instead  of  moving  to  dismiss  an  appeal, 
immediately  on  its  being  brought,  waits  until 
the  final  hearing,  before  he  raises  the  ques- 
tion, he  will  not  be  allowed  costs.  WU&ams 
V.  Fitch,  15  Barb.  654. 


ILL  What  Questions  Mat  or  Mat  Not  be  Raised  on  Appeal.  ' 


a.  Verdict  against  evidence.— On 

an  appeal  from  a  judgment,  where  there  is 
conflicting  evidence,  the  appellant  cannot  raise 
the  question  that  the  verdict  was  against  evi- 
dence ;  that  can  only  be  done  on  a  motion  for 
a  new  trial.  Anthony  v.  Smith,  4  Bosw.  503 ; 
Hoxie  V.  Greene,  37  How.  97;  Foote  v.  Bob- 
erts,  7  Rob.  17.  Except  where  the  evidence 
on  one  side  is  mere  information  and  belief, 
while  on  the  other  it  is  ponitive  knowledge. 
Durant  v.  Einstein,  5  Rob.  424;  S.  C.  35 
How.  223. 

6.  A  question  as  to  the  jiuiisdiction 

of  the  court,  it  seems,  cannot  be  raised  for 
the  first  time  on  appeal.  Mosselman  v.  Caen, 
21  How.  248;  S.  C.  34  Barb.  66.  See,  also, 
Bidwdl  V.  Astor  Mutual  Insurance  Co,  16 
N.  Y.  (2  Smith),  203. 

c.  Admission  by  attorney.— Where, 

on  appeal  from  a  juagment,  it  appears  from 


the  case  that  the  cause  was  submitted,  *'coun- 
sel  for  the  defendant  admitting  that  the  de- 
fendants are  liable  'for  the  payment  of  a  bill," 
which  was  one  of  the  bills  on  which  the  action 
was  brought,  the  defendant  cannot,  on  appeal, 
question  the  correctness  of  the  decision. 
Kohler  V.  Wri^Kt,  7  Bosw.  318. 

d.  The  court,  at  general  term,  can- 
not fiTir^  the  fsists  on  which  to  base  a  final 
judgment ;  they  must  either  have  been  con- 
ceded on  the  trial,  or  found  by  a  jury.  Pi*r- 
chase  v.  Matteson,  25  N.  Y.  (11  Smith),  211 ; 
S.  C.  25  How.  161,  sub  nom.  Purchase  v. 
MaUison;  15  Abb.  402;  Rev'g  S.  G.  6  Duer, 
587. 

e.  Order  of  arrest. — On  an  appeal  from 
a  judgment  at  special  term,  the  general  term 
cannot  review  the  question,  whether  an  order 
of  arrest  was  properly  granted.  Boss  v.  West, 
2  Bosw.  360. 
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/.  Where  the  complaint  foils  to 
state  a  cause  of  action,  and  the  defect 

is  not  remedied  by  proof  on  the  trial,  the  ob- 
jection may  be  taken  on  appeal  from  the 
judgment,  although  not  raised  on  the  trial,  or 
by  demurrer.  Cole  y.  BlutU,  2  Bosw.  117.  See, 
contra,  Pope  t.  Dinstnore,  29  Barb.  367 ;  S. 
G.  8  Abb.  429 ;  Brewer  v.  Isish,  12  How.  481. 
Where  the  testimony  given  on  the  trial,  with- 
out objection,  is  sufficient  to  establish  a  cause 
of  action,  a  motion  for  a  nonsuit  should  be 
denied,  notwithstanding  the  complaint  is  de- 
fective. Kem  V.  TowsUy,  51  Barb.  385. 

9^  Objections  apparent  upon  the 

record,  which  go  to  the  merits,  may  and 
ought  to  be  taken  by  the  appellate  court,  es- 
pecially where  infants  are  interested,  although 
not  raised  in  the  court  below.  Sa^ford  t. 
Granger,  12  Barb.  392. 

h.  Objections  not  raised  at  the  trial, 

which  if  raised,  might  have  been  obviated, 
are  not  available  on  appeal.  Stewart  v.  Smthf 
14  Abb.  75;  Orooke  v.  MaH,  11  Barb.  205. 
See,  also.  Pepper  v.  Haight,  20  id.  429; 
Snell  ▼.  SneU,  3  Abb.  430 ;  Jackson  v.  SmWi, 
16  id.  201;  S.  G.  25  How.  476 ;  Smith  v. 
Floyd,  18  Barb.  523;  ColweU  v.  Lawrence, 
24  How.  324;  S.  C.  38  Barb.  643;  Emerson 
V.  Booth,  51  id.  40;  Sutherland  v.  Rose,  47 
id.  144:  Sipperlyy.  Stewart,  50  id.  62;  Von 
Deueen  v.  Charter  Oak  Fire  and  Marine  In- 
surance Co.  1  Bob.  55 ;  S.  G.  1  Abb.  N.  S.  349. 

«.  What  is  assumed  as  true  on  the 

trial,  cannot  be  called  in  question  on  appeal. 
Munson  v.  Hegeman,  10  Barb.  112;  S.  G.  5 
How.  223,  sub  nom.  Munson  v.  Hagerman; 
Paige  v.  Fazackerly,  36  Barb.  392 ;  Fake  v. 
Whipple,  39  id.  339;  S.  G.  Aff'd,  39  N.  Y. 
(12  Tiff.),  394. 

j.  Request  to  submit  to  jury.— 

Where,  on  the  trial,  no  request  is  made  that 
certain  questions  of  fact  be  submitted  to  the 
jury,  such  omission  is  not  available  on  appeal. 
Shafer  v.  Guest,  35  How.  184;  S.  C.  6  Rob. 
264 ;  Games  v.  Piatt,  6  Rob.  270. 

Counsel  desiring  the  court  to  instruct  the 
jury  as  to  a  particular  proposition,  must  so 
request,  and  make  it  clear  and  intelligible,  or 
it  may  be  refused.  Van  Vechten  v.  Griffiths,  1 
Keyes,  104 ;  Hogan  v.  Cregan,  6  Ro^  138. 

A;.  The  authority  of  the  general 

term^  on  appeals,  is  not  confined  to  a  simple 
reversal  or  affirmance,  but  may  make  such 
order  as  the  special  term  should  have  made. 
Howard  v.  Freeman,  7  Rob.  25;  S.  C.  3 
Abb.  N.  S.  292.  See,  also,  Brownell  v.  TTtn- 
n»c,29  N.  Y.  (2  Tiff.^,  400;  S.  C.  29  How. 
193,  sub  nom.  BrowneU  v.  Winne.  It  may 
examine  the  evidence  at  large,  and  upon  the 
whole  case,  including  the  law  and  the  facts, 
may  set  aside  the  verdict  and  grant  a  new 
trial.  Macy  v.  Wheeler,  30  N.  Y.  (3  Tiff.), 
231;  S.  G.  18  Abb.  73;  Gaffney  v.  Chap- 
man, 4  Rob.  275.  But  notwithstanding  the 
supreme  court  may  reverse  on  a  question  of 
fact,  such  reveraal  must  be  consistent  with 
the  rules  of  law.  Bcdl  v.  Loomis,  29  N  v 
(2  Tiff.),  412. 


I'  Presumptions  on  aopeal.— Where 

the  charge  of  tne  judge,  in  submitting  special 
questions  of  fact  to  the  jury,  is  omitted  m  the 
case,  it  will  be  presumed  on  appeal,  where  it 
does  not  appear  to  the  contrary,  that  the 
charge  was  correct.  Marine  Bank  of  City  of 
New  York  v.  Clements,  6  Bosw.  166;  S.  G. 
31  N.  Y.  (4  Tiff.),  33 ;  28  How.  581  (n.) 
See,  also.  Parsons  v.  Brown,  15  Barb.  590 ; 
WuUerson  v.  Eighth  Avenue  RaUroad  Co,  2 
Hilt.  389;  Games  v.  Piatt,  6  Rob.  270; 
Hogan  v.  Cregan,  id.  138.  On  appeal,  the 
respondents  are  entitled  to  the  benefit  of  any 
presumption  which  will  uphold  the  judgment, 
m  the  absence  of  evidence  properly  in  the 
case  upon  the  point  in  question.  Lee  Bank  v. 
Satterlee,  1  Rob.  1 ;  S.  G.  17  Abb.  6. 

On  appeal,  the  court  will  assume  that  the 
circumstances  properly  bearing  on  the  question 
of  negligence  were  submitted  to  the  jury  as 
a  question  of  fact,  and  were  duly  considered 
by  them,  and  after  a  verdict  in  favor  of  the 
plaintiff,  cannot  say  that  on  the  facts  proved, 
negligence  was  imputable  to  him.  Kenny  v. 
First  National  Bank  of  Albany,  50  Barb.  112. 

m.  Failure  of  proofl — ^Where  the  objec- 
tion that  there  is  a  failure  to  prove  the  cause 
of  action  in  its  entire  scope  and  meaning,  is 
taken,  on  a  motion,  at  the  trial  before  a  referee, 
to  dismiss  the  complaint  upon  the  plaintiff's 
'  evidence,  it  is  available  on  appeal  from  a  judg- 
ment for  the  plaintiff  upon  tne  referee's  report 
in  his  favor,  although  no  exceptions  were 
taken  to  the  report,  upon  the  ground  that  the 
cause  of  action,  as  found,  was  not  that  set 
forth  in  the  complaint.  Patterson  v.  Patterson, 
1  Rob.  184;  S.  G.  1  Abb.  N.  S.  262. 

n.  Waiving  trial  by  jury.  —  Where 

the  issue  is  such  as  to  entitle  a  party,  on 
proper  demand,  to  a  trial  by  jury,  and  he 
omits  to  claim  such  right,  he  cannot  after- 
wards, on  appeal,  object  to  the  mode  of  trial. 
Pennsylvania  (joai  Co.  v.  Delaware  and  Hud- 
son CaneU  Co.  1  Keyes,  72. 

0.  Reduction  of  damages.— 'Although 

the  court  has  the  power  to  reverse  a  judgment 
for  unliquidated  damages,  for  a  malicious 
wrong,  on  the  ground  that  the  damages  are 
excessive,  it  has  no  power  to  fix  the  amount 
for  which  the  iudgment  shall  be  allowed  to 
stand,  if  the  plaintiff  will  consent  to  the  re- 
duction. Where  the  damages  are  in  the  dis 
cretion  of  the  jury,  or  are  for  a  tortious  act, 
the  reversal  must  be  absolute,  and  it  is  only 
upon  a  new  trial  that  the  damages  can  be  de- 
termined anew.  Cctssin  y.Delaney,  6  Abb.  N. 
S.  I ;  S.  C.  6  Trans.  App.  199 ;  38  N.  Y.  (11 
Tiff.),  178,  sub  nom.  Cassin  y.Delany;  Rev'g 
S.  G.  1  Daly,  224. 

p.  Supplementary  proceedings.— 

On  appeal  m>m  an  order  appointing  a  receiver 
in  supplementary  proceedings,  objections  to 
the  preliminary  affidavit  upon  which  the  pro- 
ceedings were  originally  founded,  cannot  be 
entertained,  where  it  does  not  appear  fVi>m 
the  papers  that  such  objections  were  made  be- 
fore the  county  judge,  or  that  he  made  any 
dedsion  relating  to  them.   Unkm  Bamk  if 
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Troy  Y.  Saraeemtf  35  How.  87 ;  8.  C.  53 
Bvb.422. 

^.  Defective  complaint.— If  the  com- 
plaint eonUtns  good  counts  to  which  all  the 
evidence  is  i^ipUcable,  the  judgment  cannot  be 
reversed  on  the  ground  that  some  of  the 
counts  are  bad.  Sndl  ▼.  Sndl,  3  Abb.  426. 

r.  Erroneous  conclui^ons  of  law 

are  not  a  sufficient  ground  for  reversing  a 
judgment,  which  is  aothorixed  by  the  facts 
rouml  by  the  court  or  referee.  SeoU  v.  Pilk^ 
ingUm,  15  Abb.  280. 

8.  The  admission  of  illegal  or  irrelevant 
testimony  is  error,  for  whi<£  a  reversal  may 
be  had,  unless  it  appears  that  no  injury  has 
been  done.  Ward  v.  Wtzshington  Insurance 
Co.  6  Bosw.  230.  Or  unless  the  testimony  is 
in  itself  wholly  immaterial  to  any  ifisue  in  the 
case.  Porter  v.  Buekman,  38  N.  Y.  (11  Tiff.), 
210 ;  8.  C.  6  Trans.  App.  65. 


t  IrregQlarly  on  the  calendar.— An 

objection  that  the  cause  was  irregularly  put 
upon  the  calendar  by  the  plaintilf 's  counsel, 
and  uiiged  to  trial,  is  not  a  ground  of  error 
affecting  the  judgment,  on  appeal.  Macklem  t. 
Marsh,  48  Barb.  267.  - 

u.  Where  assignees  for  the  benefit 

of  creditors,  buy  in  trust  property  sold 
under  prior  incumbrances,  at  a  price  below  its 
real  value,  it  is  correct  for  the  special  terra  to 
direct  that  they  must  account  for  the  differ- 
ence between  the  price  paid  on  the  purchase 
of  such  trust  property  and  its  actual  value, 
with  interest  from  the  time  of  such  purchase  ; 
and  it  is  error  for  the  general  term  to  reverse 
such  direction.  Ck>Umm  v.  Morion,  36  How. 
150;  S.  G.3  Keyes,  296;  1  Trans.  App.  145; 
5  Abb.  N.  S.  308. 


IV.  Judgment  ok  Appeal. 


a.  Where  certified.— The  judgment  on 
appeal  should  be  certified  to  the  clerk  with 
whom  the  roll  is  filed,  to  be  there  entered 
and  docketed.  Andrews  v.  Durant,  6  How. 
191 ;  S.  0.  1  Code  R.  N.  S.  410. 

6.  In  fiivor  of  appellant.— The  court, 

at  general  term,  on  reversing  a  judment, 
cannot  render  judgment  in  favor  of  the  ap- 
pellant, but  must  order  a  new  trial.  Meyer 
V.  City  of  LomsviOe,  26  Barb.  609;  S.  0.  7 
Abb.  6. 

c.  Be-trial  on  same  evidence.— On 

reversing  a  jud^ent,  the  court  has  no  power 
to  order  a  re-trial,  in  whole  or  in  part,  upon 
evidence  given  on  the  former  trial.  Bissell  v. 
Hamlin,  13  Abb.  22. 

d.  Judgment  for  costs.— A  judgment 

at  general  term,  on  appeal  Irom  a  judgment 


at  special  term,  which  merely  affirms  the  lat- 
ter, and  does  not  award  a  new  judgment  for 
the  whole  amount  recovered,  but  only  for  the 
costs  of  the  appeal,  is  a  judgment  for  such 
costs  only,  and  a  satisfaction  of  it  only  dis- 
charges such  costs,  and  neither  operates  as, 
nor  warrants,  a  discharge  of  the  judgment 
appealed  from,  or  of  a  prior  jud^ent,  which 
was  allowed  to  stand  as  security.  Beers  v. 
HendruAson,  6  Bob.  53. 

e.  A  mere  order  of  the  general  term^ 

affirtning  the  judgment  appealed  from  (on 
demurrer),  except  that  the  appellant  have 
leave  to  answer  the  complaint,  is  not  sufficient 
to  authorize  a  recovery  upon  the  undertaking. 
Poppenhusen  v.  Seeley,  41  Barb.  450 ;  S.  G. 
AffM,  3  Keyes,  150;  31  How.  639  (n.) 


V.  Death  op  Partt  Pending  Appeal. 


a.  An  order  of  affirmance,  by  de- 
fault, founded  upon  a  notice  of  argument, 
addressed  to,  and  served  upon  the  attorney 
of  a  defendant,  after  the  death  of  the  latter, 
and  after  the  attorney  for  the  appellant  has 
been  notified  of  his  death,  is  irregular.  War- 
ren V.  Eddy,  32  Barb.  664 ;  S.  C.  13  Abb.  28. 

6.  Foreign  representative. — If  the 

personal  representative  of  a  deceased  defend- 
ant is  a  non-resident,  so  that  the  action  can- 
not be  revived  in  his  name,  the  proper  course 
for  the  plaintiff,  if  he  desires  to  prosecute  the 
appeal,  after  receiving  notice  of  the  death  of 
the  defendant,  and  that  his  administrator  in- 
tends to  abandon  the  appeal,  is  to  have  an 
administrator  .appointed  here,  and  then  apply 
to  have  the  action  revived  in  the  name  of  the 
latter,  lb. 

c.  Judgment  nunc  pro  tunc— Where 

a  party  diSsafter  Uie  argument  of  an  appeal, 
but  before  the  ^oision  and  judgment  is  en- 
tered against  hfm,  nunc  pro  tunc,  as  of  a  day 
before  his  death,  the  prevailing  party  may 


proceed  to  collect  his  judgment,  and  the  rep 
resentatives  of  the  deceased  party  must,  at 
their  peril,  cause  themselves  to  be  made  par- 
ties, or  the  judgment  may  be  enforced  against 
them.  Beach  v.  Gregory,  2  Abb.  203;  S.  C. 
Aff'd,  1  Hilt.  201,  sub  nom.  Beach  v.  Bay- 
mond;  3  Abb.  78. 

d.  Be-argument — conflict  of  evi- 
dence.— A  motion  for  a  re-argument  of  an 

appeal  will  not  be  granted,  where  the  plaintiff 
and  defendant  were  the  only  witnesses  on  the 
trial  in  the  court  below,  and  their  testimony 
conflicting.  Fisher  v.  Menoin,  25  How.  284. 

e.  Overlooking  authorities.  —  A  re- 
argument  of  a  cause  will  not  be  ordered 
merely  upon  the  grounds  that  the  court  over- 
looked authorities  tending  to  establish  the 
rights  of  lessors  to  recover  the  full  judgment 
of  an  assessment  as  damages  for  non-payment 
of  it  by  the  lessee,  and  also  for  the  reason 

that  the  court  erred  in  supposing  that  it 
could  not  decree  a  specific  performance  of 
such  covenant  under  the  particular  fom  of 
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the  pleadings  in  the  case.  BectoTy  etc.  of  Trin- 
ity Church  V.  Higgins,  4  Rob.  372. 

/.  Misunderstanding  of  facts,  etc.— 

In  courts  other  than  those  of  last  resort,  a 
re-argument  of  a  cause,  decided  at  one  general 
term,  should  not  be  ordered  by  the  judges 
holding  another  general  term,  upon  allegations 
of  a  misunderstanding  of  the  facts,  or  of  an 
error  in  reversing  a  judgment  which  might 
have  been  allowed  to  stand  by  reducing  the 
amount.  Newell  ▼.  Wheeler,  2  Abb.  N.  S. 
134;  S.  C.  4  Rob.  190;  S.  C.  Atf'd,  36  N.  Y. 
(9  Tiff.),  244 ;  2  Trans.  App.  160 ;  33  How. 
616  Cn.) 

g*  Misaoprehension  of  recent  de- 
cisions.— ^For  cases  in  which  the  New  York 
Superior  Court  will  order  a  re-«rgument,  on 
the  ground  of  an  alleged  misapprehension  by 
the  court  of  a  recent  decision  of  an  appellate 
court,  see  Smith  v.  Miller y  6  Abb.  N.  S. 
234 ;  S.  C.  6  Rob.  413. 

h.  Introducing  new  evidence.— After 

argument  of  a  case  on  appeal  from  a  judg- 
ment rendered  by  a  referee,  leave  will  not  be 
given  to  a  party,  on  motion,  to  introduce,  as 
part  of  the  case  on  the  appeal,  exemplified,  or 
other  copies  of  proceedings,  on  which'  a  war- 
rant of  attachment  was  issued,  where  the 
papers  were  in  existence,  and  known  to  be  so, 
by  the  counsel  for  the  applicant,  at  the  time 
of  the  trial  before  the  referee,  and,  in  the  ex- 
ercise of  his  discretion,  he  refused  to  produce 
them.  Onderdonk  v.  VoorhiSy  2  Rob.  623. 

t.  Or)ening  iudgment  by  default  on 
appeal— motion,   where  made.— A 

motion  to  set  aside  a  default  taken  at  general 
term  is  more  properly  made  at  special  term, 
although  the  general  term  have  jurisdiction 
to  hear  it.  Strong  v.  Hardenburgh,  25  How. 
438.  The  service  of  a  notice  of  appeal  to  the 
court  of  appeals,  from  such  judgment,  is  no 
objection  to  the  motion.  lb. 

Motion  to  open  a  default  can  always  be 
made  before,  and  heard  by,  the  judges  hold- 


ing a  term  other  than  that  at  which  the  default 
was  taken,  although  he  or  they  may  not  be  the 
same  judge  or  judges  who  granted  the  default. 
A  motion  to  open  a  default  never  has  been  re- 
garded as  the  review  of  a  previous  decision, 
on  a  matter  whereon  both  parties  have  been 
heard.  Bolles  v.  l>uff,  56  Barb.  567 ;  Batnaap 
v.  Erie  Baihoay  Co,  9  Abb.  N.  S.  242.  The 
power  of  one  general  term  or  one  special  term 
to  grant  a  rehearing  of  a  matter,  determined 
by  a  previous  general  or  special  term,  upon  a 
hearing  of  both  parties,  is  unquestionable.  It 
is,  however,  a  power  which  should  be  rarely 
exercised,  id.  The  practice  would  impair,  if 
not  wholly  destroy,  the  harmony  which  ought 
to  exist  in  courte  of  justice.  McOarry  v. 
Board  of  Supervisors^  1  Sweeny,  217. 

j.  A  subsequent  general  term,  by 

calling  a  submission  to  a  prior  general  term  a 
defatUt,  cannot  set  aside  such  submission  and 
grant  an  order  for  a  new  trial.  BolUs  v.  Duff^ 

38  How.  492;  S.  G.  55  Barb.  313;  7  Abb. 
N.  S.  385. 

*.  Practice  of  New  York  superior 

court. — It  is  the  practice  of  the  New  York 
superior  court,  at  general  term,  where  a  de- 
fault is  taken  on  the  first  day  of  the  term,  to 
set  aside  the  default  and  allow  it  to  be  argued 
upon  terms,  where  the  application  is  made  at 
the  same  term,  and  it  does  not  appear  to  be 
frivolous,  or  made  in  bad  faith,  or  for  the 
purpose  of  delay.  Bradford  ▼.  Greennnch 
Insurance  Co,S  Abb.  261.  See,  also.  Whiting 
V.  Kimball,  6  Bosw.  690. 

I.  Waiver  of  irregularity.— Where 

an  appeal  is  duly  taken  from  a  Judgment  at 
special  term,  to  the  general  terra,  by  the  un- 
successful party,  it  is  a  waiver  of  all  irregu- 
larities in  the  judgment,  which  might  have 
been  heard  at  special  term,  if  a  motion  had 
been  made  before  the  appeal  was  taken.  Peo- 
pie  V.  Albany  and  Susquehanna  Bailroad  Co, 

39  How.  49 ;  S.  C.  8  Abb.  N.  S.  122;  S.  0. 
Aff'd,  2  Lans.  459. 


§  34:9.  [209.]  (Am'd  1849,  1851,  1852,  1862.)  Orders  by  a  single  jiuTge 
may  he  appealed  from  in  certain  cases* 

An  appeal  may  in  like  manner,  and  within  the  same  time,  be  taken  from 
an  order  made  at  a  special  term  by  a  single  judge  of  the  same  court  or  county, 
or  a  special  county  judge,  "or  by  a  recorder,  or  by  any  recorder's  court  of 
any  city,"  in  any  stage  of  the  action,  including  proceedings  supplementary 
to  the  execution,  and  may  be  thereupon  reviewed  in  the  following  cases : 

1.  When  the  order  grauts  or  refuses,  continues  or  modifies  a  provisional 
remedy ; 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains  or  over- 
rules a  demurrer ; 

3.  When  it  involves  the  merits  of  the  action,  or  some  part  thereof,  or 
affects  a  sul)stantial  right ; 

4.  Whe4i  the  order  in  effect  determines  the  action  and  prevents  a  judg- 
ment from  which  an  appeal  may  be  taken ; 
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5.  When  the  order  is  made  upon  a  sninmary  application  m  an  action 
after  judgment  and  affects  a  substantial  right 

I.  Spkctal  Pbogeedings. 

a.  Section  349,  not  applioable.— 

Special  proceedings  are  not  repilated  by  sec- 
tion 349,  but  depend  upon  the  pre-existing 
Ir.vrp  and  practice.  Bedell  ▼.  Stickles,  4  How. 
432;  S.  C.  3  Code  R.  105;  Matter  of  Fart 
Plain  and  Cooperstoton  Plank  Boad  Co,  id. 
148. 

b.  The  act  of  1864,  entitled  "An  act 
in  relation  to  special  proceedings"  (Laws  of 
1854,  ch.  270),  authorizes  appeal  to  the  gen- 
eral term  in  the  following  cases : 

c.  From  an  order  confirming  the 
report  of  conamissioners  of  appraisal 

for  lands  taken  for  railroad  purposes.  Baches- 
ter  and  Genesee  Valley  BaUroad  Co.  v.  Beck- 
with,  10  How.  168. 

d.  From  an  order  directing  a  man- 
damus to  Issue. — People  ex  reL  Merriam 
Y.  Sehoonmaker,  19  Barb.  657. 

e.  From  an  order  denying  a  motion 
to  set  aside  a  report  of  a  referee  on  a 

reference  of  a  claim  asainst  executors.  Boyd 
T.  Bigehw,  14  How.  511. 

/.  From  an  order  removing  a  trus- 
tee.—i*fotter  of  Livingston,  32  How.  20 ;  8. 
C.  2  Abb.  N.  S.  1,  sub  nom.  Livingston's 
PetiHan ;  34  N.  Y.  (7  Tiff.),  555. 

g-  In  proceedings  to  charge  the 
stockholders  of  a  bank.— Ccwe  of  the 

Empire  City  Bank,  8  Abb.  192;  S.  0.  18  N. 
Y.  (4  Smith),  199,  sub  nom.  United  States 
Trust  Co,  of  New  York  ▼.  United  States  Fire 
Insurance  Co. 

h.  From  an  order  of  a  county 
court  changing  the  location  of  a  toll- 
gate. — McAUister  v.  Albiofi  Plank  Road  Co. 
11  Barb.  610. 

i.  In  proceedings  to  charge  the 
stockholders  of  a  bank.  —  Matter  of 

Empire  City  Bank,  8  Abb.  192 ;  18  N.  Y.  (4 
Smith),  199,  sub  nom.  United  States  Trust 
Co.  of  New  York  v.  United  States  Fire  In- 
surance Co, 

j.  In  proceedings  for  an  account,  an 

order  of  the  supreme  court  reversing  a  final 
decree  of  a  surrogate,  is  appealable  to  the 
court  of  appeals.  Wagener  v.  Bieley,  4  How. 
195;  S.  0.  1  CodeR.  130. 

k.  In  admitting  a  wlU  to  pnrobate, 

an  order  of  the  supreme  court  reversing  a  sur- 
rogate's decree,  is  appealable  to  the  court  of 
appeals.  Talbot  ▼.  Talbot,  23  N.  Y.  (9  Smith), 
17. 


I'  From  an  ex  parte  order  of  a 
county  j\idge  vacating  an  order  of 
arrest  made  by  Ynxti,^  Lancaster  ▼. 

Boorman,  20  How.  421. 

m.  An  order  removing  the  oommit- 

tee  of  a  lunatic  and  appointing  another 
person  in  his  stead,  is  a  matter  in  the  discre* 
tion  of  the  court  and  is  not  appealable.  MtU- 
ter  of  Griffin,  5  Abb.  N.  S.  96. 

n.  An  order  vacating  or  refusing  to  Tacate 
an  assessment  for  local  improvements  is  noi 
appealable.  Matter  of  Dodd,  27  N.  Y.  (13 
Smith),  629;  Matter  of  Thayer^  30  How. 
276.  See,  contra,  Pinckney^s  Case,  18  Abb. 
356. 

o,  A  reftisal  to  grant  a  writ  of  pro- 

hihibition  is  not  appealable.  People  ex  rd. 
New  York  Consolidated  Stage  Co.  ▼.  Court  of 
Common  Pleas  for  City  atul  County  of  New 
York,  28  How.  477;  S.  C.  43  Barb.  280 ;  18 
Abb.  438,  sub  nom.  People  y.  New  York  Com- 
mon Pleas, 

p.  An  order  fixing  the  compensa- 
tion of  a  receiver  is  not  appealable. 
Gardiner  ▼.  Tyler,  3  Keyes,  505;  S.  C.  3 
Trans.  App.  161 ;  4  Abb.  N.  S.  463. 

q.  On  awarding  a  peremptory  man- 
damus, the  allowance  of  costs  to  the  relator 
is  not  the  subject  of  review  on  appeal.  People 
ex  rel,  Martin  v.  Albright,  14  Abb.  305 ;  S.  C. 
23  How.  306. 

r.  As  to  appeals  in  cases  of  open- 
ing of  streets  in  the  citv  of  New  York. 
See  Matter  of  Bowery,  12  How.  97 ;  S.  C.  2 
Abb.  368,  sub  nom.  Bowery  Extension  Case; 
Pryor^s  Appeal,  5  Abb.  272 ;  Matter  of  Sixty^ 
fifth  Street,  23  How.  256;  S.  C.  12  Abb.  317. 
sub  nom.  Matter  of  Seventy- Sixth  Street; 
Matter  of  opening  Seventh  Avenue,  29  How. 
180. 

s.  From  a  decision  in  supplemen- 
tary proceedings  the  appeal  must  be  to 
the  general  tenn  of  the  district  in  wliich  tin 
judgment  roll  is  filed.  Mallory  v.  Gulick,  I 
Abb.  307  (n.) 

t.  Outstanding  order  of  referenc^ 

An  order  of  the  special  term  is  not  final  so  )«- 
to  authorize  an  appeal,  where  there  is  an  onU^ 
of  reference  outstanding  and  undetermiiict 
People  ex  rel.  McSpedon  v.  Haws,  21  Ugh 
178;  S.  C.  34  Barb.  69;  12  Abb.  204. 


IT.  Cases  in  which  no  Appeal  Lies. 


a.  From  the  decision  of  a  Judge 
granting  or  refusing  an  ex  parte 

order. — Savage  v.  Belyea,  3  How.  276;  S.  C. 
1  Code  R.  42 ;  Nicholson  t.  Dunham,  id. 
119;  Lindsay  v.  Sherman,  5  How.  308 ;  S.  C. 


1  Code  R.  N.  S.  25 ;  Bloodgood  v.  Erie  Bail- 
way  Co.  51  Barb.  273. 

b.  For  denying  leave  to  reply  »fler 

the  time  has  expired.    Thompson  v.  Stark- 
weatJier,  2  Code  R.  41. 
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c.  From  an  order  refusing  to  strike 
out  immaterial,  impertinent  or  scan- 
dalous averments  irom  a  pleading.  Whit- 
ney v.  Waiermany   4   How.  313;   Bedell  y. 

StickUs,  4  id.  432;  S.  G.  3  Code  R.  105. 

d.  From  an  order  aupointing  an 

appraiser  to  ascertain  the  value  of  property 
attached.  LupUm  y.  JeweU,  19  Abb.  320;  S. 
C.  1  Rob.  639. 

«.  From  an  order  directing  the 
prosecution  of  a  board  of  trustees, 

appointed  by  the  late  court  of  chancery. 
Matter  of  WhUe,  3  Code  R.  141. 

/.  From   an   order   appointing  a 

receiver,  or  substituting  one  receiver  in  the 
place  of  another.  Siney  v.  New  York  Cot^ 
solidated  Stage  Co,  28  How.  481 ;  S.  C.  18 
Abb.  435. 

-g.  From  an  order  granting  a  new 
trial  and  assessment  of  damages, 

under  the  act  relating  to  plank  roads.  Matter 
of  Fort  Plain  and  Cooperstown  Plank  Boad 
Co.  3  Code  R.  148. 

h.  From  an  order  to  show  cause 

against  striking  out  certain  allegations  in  an 
answer.  Watt  v.  WaU,  30  How.  345;  S.  C. 
3  Rob.  615 ;  2  id.  685.  See,  also,  Bloodgood 
V.  Erie  EaUtoay  Co,  51  Barb.  273. 

•'.From  an  order  granting  a  new 

trial,  on  the  ground  of  newly  discovered 
evidence,  Seeley  v.  Chittenden,  10  Barb.  303. 

j'  From  a  decision  at  the  trial  on 
an  application  to  amend.— JSatTey  v. 

Johnson^l  Daly,  62. 

k.  From  an  order  granting  tempo- 
rary alimony,  or  from  an  order  granting 
an  attachment  ror  disobedience  ofan  order  for 
temporary  alimony.  Abbey  v.  Abbey,  6  How. 
340  (n.)  See  Grikn  v.  Griffin,  23  How.  189 ; 
S.  C.  below,  21  id.  364;  Moncrief  v.  Mot^ 
crief,  10  Abb.  315.  Contra,  LesUe  y.  Leslie, 
6  Abb.  N.  S.  193. 

I  From  an  order  of  reference.— 

Gray  v.  Fox,  1  Code  R.  N.  S.  334 ;  Bryan  v. 
Brennon,  7  How.  359;  Dean  v.  Empire 
Mutual  Insurance  Co.  9  id.  69;  Ubsdell  v. 
Boot,  3  Abb  142;  S  C.  1  Hilt.  173;  Smith 
Y.  Bodd,  3  £.  D.  Smith,  348;  Cram  v.  Brad- 
ford, 4  Abb.  193 ;  Dickinson  v.  Mitchell,  19 
Abb.  286. 

m.  From  the  denial  of  a  motion  to 
enter  on  the  docket  of  a  judgment, 
the  words  '*  secured  on  appeal."— 

Fitch  V.  Livingston,  4  Sandf.  712. 

n.  From  an  order  granting  or  re- 
fusing an  extra  allowance.— i>icA:Mm 

Y.  McElwain,  7  How.  138;  Cook  v.  Dicken- 
son, 5  Sandf.  663 ;  Dana  y.  Fielder,  1  Code 
R.  N.  S.  224 ;  Wilkinson  y.  Tiffany,  4  Abb. 
98 ;  Union  Bank  v.  MoU,  13  Abb.  247. 

o.  From  an  order  denying  a  motion 
to  set  aside  a  judgment  for  irregu- 
larity) on  the  ground  that  the  court  is  not 
named  in  the  summons.  TcUlman  v.  Hinman, 
10  How.  89. 

P*  From  an  order  granting  a  com- 


mission, with  a  stay  of  proceedings. 
Thatcher  v.  Bennett,  MSS.;  People  v.  Still- 
man,  7  Cai.  R.  117. 

g.  From  an  order  allowing  or  de- 
nying costs  of  motion.— l>tfnnMo»  y 

Denntson,  9  How.  246 ;  Perry  v.  Moore,  2 
£.  D.  Smith,  32;  S.  C.  3  Code  R.  221 ;  Joyce 
v.  Mayor,  etc.  of  New  York,  20  How.  439; 
S.  C.  12  Abb.  309. 

r.  From  an  order  imposing  terms 
as  a  condition  of  opening  a  aefetult. 

Gcde  v.  Vernon,  4  Sandf.  709;  MerchanU^ 
Bank  v.  MiUs,  3  £.  D.  Smith,  210;  Jacobs 
Y.  Marshall,  6  Duer,  689. 

s.  From  an  order  denying  a  motion 
to  remove  a  Teferee.— Perry  v.  Moore,  3 

Code  R.  221 ;  2  £.  D.  Smith,  32. 

t.  From  an  order  requiring  plaint- 
iff to  give  security  for  costs.-— BoUes 

Y.  Duff,  17  Abb.  448. 

u.  From  an  order  allowing  a  party 
time  to  make  a  motion  with  a  stay  of 

proceedings.  Hunt  y.  Bennett,  2  £.  D. 
Smith,  53. 

V.  From  an  order  removing  a  cause 
into  the  United  States  court.— For^ 

Y.  McVicker,  38  How.  1 ;  S.  C.  65  Barb. 437. 

w.  From  an  order  denying  a  mo- 
tion to  be  made  a  party,  pendenu  lite, 

by  an  assignee  of  an  interest.  McGown  v. 
Leavenworth,  2  E  D.  Smith,  24. 

X.  From  an  order  in  supplementary 

proceeding,  made  by  a  county  judge,  m 
a  cause  originating  in  a  justice's  or  county 
court.  Smith  v.  Hart,  11  How.  203. 

y.  Uppn  a  mere  opinion  of  the 

court,  given  upon  the  decision  of  a  motion 
to  determine  a  party's  right  to  costs  upon  a 
verdict.  Sneyder  v.  Beyer,  3  £.  D.  Smith,  235. 

Z'  From  the  decision  of  a  motion 
for  the  appointment  of  a  receiver. 

Sheldon  v.  Weeks,  2  Barb.  532. 

aa.  From  the  decision  of  a  motion 

to  open  a  sale,  under  a  judgment.  Kings- 
land  V.  BartUU,  28  Barb.  480;  S.  C'  8 
Abb.  42. 

bb.  From  an  order  extending  time 
to  file  stipulation.— J5M«fer  y.  NUes,  3 
Rob.  644. 

ec.  From  the  decision  of  a  motion 

to  open  a  default. — Whitaker  v.  Desfosse, 
7  Bosw.  678 ;  Millard  y.  Van  Ranst,  17  Abb. 
319  (n.)    See  Leightm  v.  Wood,  id.  177. 

dd.  From  an  order  removing  the 

committee  of  a  lunatic,  and  appointing 
another  in  his  stead.  Matter  of  Griffin,  5 
Abb.  N.  S.  96. 

ee.  From  an  order  setting  aside  a 
sale  in  foreclosure.— Bw^oZo  Savings 
Bank  y  Newton,  23  N.  Y.  (9  Smith),  160. 

ff  From  an  order  striking  out  an 
answer  as  sham  or  irrelevant.— Brt^^f 

Y.  Bergen,  23  N.  Y.  (9  Smith),  162. 

gg-  From  an  order  for  judgment  on 
account  of  the  ftivolousness  of  a  de- 
murrer.— Joannes  y.  Day,  3  Rob.  650. 
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hh.  From  an  order  denying  a  mo- 
tion to  amend  a  pleading.— inac^M^fn 

T.  Babcock,  13  Abb.  268;  S.  C.  22  How.  229, 
sub  nom.  McQueen  t.  BabccKk;  S.  C.  Aff 'd,  3 
Reyes,  428 ;  Salttu  t.  Genin,  19  How.  233 ; 
S.  U.  10  Abb.  478,  sub  nom.  Salters  v.  Genin; 
Aff'g  S.  C.  3  Bosw.  639  ;  8  Abb.  253 ;  Hat- 
field V.  Secor^  1  Hilt.  535.  Unless  the  motion 
IS  denied  on  the  ground  of  want  of  power  to 
grant  it.  McElwam  v.  Coming^  12  Abb.  16 ; 
Artisans*  Bank  v.  Treadtcell,  34  Barb.  553 ; 
8.  C.  AffM,  25  N.  Y.  (11  Smith),  489,  sub 
nom.  Van  Alstyne  ▼.  Cook ;  Eussdl  v.  Conn^ 
20  N.  Y.  (6  Smith),  81. 

M.  From  an  order   amending  a 

Judgment,  by  granting  leave  to  a  party  to, 
amend  his  pleading  and  proceed  in  the  action.' 
New  York  Ice  Co.  v.  Northwestern  Insur- 
ance Co.  21  How.  296;  S.  C.  12  Abb.  414; 
23  N.  Y.  (9  Smith),  357,  sub  nom.  New  York 
Ice  Co,  V.  Northwestern  Insurance  Co,  of 
Osweffo, 

M'  From  an  order  adding  a  new 

paxty. — Sayre  v.  Frazer,  47  Barb.  26. 

kk.  From  an  order  for  the  discov- 
ery of  books  and  pamrs.— ITM'te  v. 

Munroe,  33  Barb.  650 ;  S.  C.  12  Abb.  357. 

u.  From  an  order  extending  time 
to  render  their  principal,  on  application 

of  defendants,  sued  as  bau.  Bank  of  Genetia 
V.  Eeynoldsy  20  How.  19 ;  S.  G.  12  Abb.  81. 

mm.  From  an  order  allowing  or  de- 
nying a  motion  to  open  default,  and 

set  aside  an  inquest.  Mulaenor  t.  McDonogh, 
2  Hilt.  46 ;  Bolton  v.  DePeyster,  3  Code  R. 
141 ;  ChurchUl  y.  MaUison,  2  Hilt.  70 ;  Fos- 
hay  T.  Drost,  4  Bosw.  664 ;  Leighton  t.  Wood, 
17  Abb.  177 ;  Lewis  v.  Graham,  16  id.  126; 
Mead  t.  Mead,  2  £.  D.  Smith,  223.  See, 
also,  Clark  y.  Lyon,  2  Hilt.  91;.  Quinn  ▼. 
Casey  id.  467 

nn.  From  an  order  to  apply  prop- 
erty of  judgment  debtor  to  the  dis- 
charge of  the  Judgment.  Joyce  v.  Holbrook,  2 
Hilt.  94 ;  S.  G.  7  Abb.  338. 

00,  From  the  decision  on  an  araU- 
cation  to  commit  a  judgment  debtor, 

as  for  contempt,  for  disobeying  an  order 
in  supplementary  proceedings.  Joyce  r.  Hoi- 
brook,  2  Hilt.  94;  S.  C.  7  Abb.  338.  See, 
however,  Holstein  v.  Bice,  15  Abb.  307 ;  S. 
0.  24  How.  135 ;  Livingston  v.  Swift,  23 
How.  1 ;  Ackroyd  v.  Ackroyd,  2  Abb.  N.  S. 
380 ;  People  ex  rel,  O'Brten  v.  Healy,  33 
How.  172;  S.  C.  48  Barb.  564.     , 

PP-  From  an  order  reducing  bail. 

Hart  Y.  Kennedy,  15  Abb.  290;  S.  G.  39 
Barb.  186;  24  How.  425. 


qq-  From  an  order  on  application 
ox  bail  for  leave  to  surrender  their 

principal,  after  the  time  allowed  by  law 
therefor  has  expired.  Bank  of  Geneva  t. 
Beynolds,  12  Abb.  81 ;  S.  G.  20  How.  18. 

rr,  fVom  an  order  denying  a  resale 

in  foreclosure,  on  the  ground  of  inadequate 
price.  Young  ▼.  Bloomer,  22  How.  383. 

ss.  From  an  order  refusing  leave 

to  amend  at  circuit. — Dennis  t.  Snell,  34 
How.  467;  S.  G.  50  Barb.  95;  S.  G.  54  id 
411;   McCarty  r,  Edwards,  24  How.  236 
See,  also,  Hatfield  ▼.  Secor,  1  Hilt.  535 ;  Bow 
man  v.  De  Peyster,  2  Daly,  203. 

tt.  From  an  order  adjudging  a  witr 

ness  in  contempt,  on  an  examination  be- 
fore the  trial.  People  ex  rel.  ValienteY,  Dych- 
man,  2A  How.  222. 

uu.  From  an  order  refusing  to  dis- 
miss the  complaint,  on  the  ground  that 
the  plaintiff,  a  foreign  corporation,  had  omitted 
to  file  security  for  costs.  Tyrone  and  Lock 
Haven  Bailroad  Co.  y,  Schenck,  18  How.  275. 

w.  From  an  order  revising  leave 
to  serve  a  bill  of  particulars  after  the 

time  had  expired.  Groings  v.  Patten,  17  Abb. 
339;  S.  G.  1  Daly,  168. 

«no.  From  a  decision  on  the  settling 

of  issues. — Wood  v.  Mayor,  etc.  of  New 
York,  4  Abb.  N.  S.  152;  id.  332,  sub  nom. 
Mayor,  etc.  of  New  York  v.  Wood. 

XX.  From  an  order  entered  bv  con- 
sent or  default. — Boyd  v.  Bigelow,  14  How. 
511 .    See,  also,  Kelly  v.  Thayer,  34  How.  163. 

yy.  From  an  order  where  there  Ib  a 
reference  outstanding  and  undeter- 
mined.— People  ex  rel,  McSpedon  v.  Haws, 
21  How.  178. 

ss.  From  an  order  confirming  re- 
I)ort   of  commissioners   for  opening 

streets  in  the  city  of  New  York.  Matter  of 
Seventy-Sixth  Street,  12  Abb.  317 ;  Matter  of 
opening  Seventh  Avenue,  29  How.  180.  See, 
also,  Matter  of  extension  of  Bowery,  12  How. 
97;  2  Abb.  368,  sub  nom.  Bowety  Extension 
Case;  Pryoi*s  Appeal,  5  Abb.  272. 

aaa.  From    taxation  of    costs  of 

opening  streets  in  the  city  of  New  York 
after  the  report  of  the  commissioners  has 
been  confirmed.  Matter  of  Sixty-fifth  Street, 
23  How.  256;  Matter  qf  Seventy-sixth  Street, 
12  Abb.  317. 

hbb.  From  an  order  directing  exe- 
cution to  issue  upon  a  judgment  or  decree, 
authorizing  execution  to  issue  for  its  enforce 
ment,  and  while  an  appeal  is  pending  from  a 
part  of  the  decree  by  the  defendant.  Green  ▼ 
Green,  39  How.  360. 


m.  Cases  in  which  an  Appeal  Lies. 


a.  From  an  order  at  circuit  reftis- 
ing  a  postponement  of  the  trial  of  a 

cause  on  the  ground  of  absence  of  a  material 
witness.  Howard  v.  Freeman,  3  Abb.  N.  S. 
292;S.  C.  7Rob.  25. 

b.  From  an  order  granting  at  at- 


tachment.— Bank  of  Lansingburgh  ▼.  Me- 
Kie,  7  How.  364;  Conklin  ▼.  Butcher,  1 
Code  R.  N.  S.  49 ;  S.  C.  5  How.  386. 

c.  From  an  order  refusing  an  at- 
tachment against  a  witness  for  diso> 
beying  a  subpcnia  duces  tecum.  La  Fmrge  ¥• 
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La  Faroe  Fire  Insuranee  Co.  14  How.  26 ; 
S.  0.  6  Duer,  680. 

d.  From  an  order  denying  a  motion 

fOT  a  commitment  for  disobeying  a  man- 
damus. People  ex  rel.  C^Brien  y.  Healy,  33 
How.  172;  S.  G.  48  Barb.  564. 

e.  From  an  order  for  the  plaintiff 
to  pay  the  defendant's  costs  in  an  ac- 
tion wnere  an  offer  has  been  made,  and  the 

plaintiff  has  recovered  less  than  the  amount 
offered.  Megrath  t.  Van  Wyck,  1  Code  R. 
N.  S.  157;S.  0.  3Sandf.  752. 

/.  From  an  order  permitting  an 
amendment  of  a  complaint  by  insert- 
ing an  additional,  independent  and  inconsist- 
ent cause  of  action.  Sheldon  y.  Adams,  27 
How.  179;  S.  C.  18  Abb.  405;  41  Barb. 
54;  Union  Bank  v.  MoU,  19  How.  267;  S. 
C.  11  Abb.  42.  See  Saitus  y.  Oenin,  19 
How.  233  ;  S.  0.  10  Abb.  478,  sub  nom.  Sal- 
ters  v.  Genin;  Aff 'g  S.  G.  3  Bosw.  639 ;  8 
Abb.  253. 

9'  From  an  order  of  reference  after 
judgment  by  defeiult,  to  asceruin  the 

plaintiff's  danuges  for  the  taking  and  detain- 
mg  of  personal  property  by  the  defendant. 
Emerson  y.  Bwrney^  1  Code  R.  N.  S.  189;  S. 
C.  6  How.  32. 

h.  From  an  order  in  a  divorce  stdt, 

imposing  upon  the  hasband  the  pa^pnent  of  an 
allowance  for  the  support  of  his  wife,  pending 
the  litigation.  Leslie  v.  LesUe,  6  Abb.  N.  S. 
193.  But  see  Griffin  y.  GHffin,  23  How. 
189;  S.  C.  below,' 21  id.  364;  Monerirf  r, 
Moncrirf,  10  Abb.  315. 

t.  From  an  order  directing  the  de- 
fendant to  pay  the  amount  admitted 

by  the  answer.— -M«mtt  y.  Thompson,  1 
Abb.  223 ;  S.  C.  3  £.  D.  Smith,  599 ;  10  How. 
428. 

j.  From  an  order  striking  out  mat- 
ter in  a  pleading,  where  sucn  matter  in- 
YoWes  the  merits.    Whitney  y.    Waterman, 

4  How.  313.  See,  also,  Otis  y.  Boss,  8  How. 
195 ;  S.  C.  11  N.  Y.  Leg.  Obs.  343. 

k.  From  an  order  denying  a  motion 
to  have  the  complaint  made  more 
definite  and  certain.— ^rrie^  y.  3for- 

rissey.  Abb.  N.  S.  439. 

I  From  an  order  in  supplement- 
ary proceedings.— ^oteA  y.  IVeyhum,  8 
How.   163.    But  see  Lindsay  y.  Sherman, 

5  id.  308;  S.  C.  1  Code  R.  N.  S.  25 ;  Conway 
Y.  Uitchins,  9  Barb.  378  (decided  before  the 
amendment  of  1851). 

m.  From  an  order  for  the  punish- 
ment of  a  party  for  refusing  to  answer  in 
supplementaiy  proceedings. — Forbes  v.  WH- 
lard,  37  How.  193 ;  S.  C.  54  Barb.  520. 

II.  From  an  order  restraining  a 
plaintiff  firom  proceeding  to  trial, 

after  he  has  moYea  his  cause,  provided  the 
defendant  forthwith  pays  the  amount  de- 
manded in  the  complaint,  with  the  costs 
already  accrued.  Jones  v.  Case,  38  How.  349. 

o.  From  an  order  denying  a  motion 
to  set  aside  proceedings  for  Ron-serYice 
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of  the  summons.  T^an  Benssdaer  y.  Chad- 
wick,  7  How.  297. 

P'  From  an  order  denying  a  motion 
to  set  aside  an  execution  issued  for 

costs,  against  plaintiffs  personally  who  claim 
to  act  as  trustees.  Slocum  v.  Barry,  34  How. 
320;  S.  0.  AffM,  38  N.  Y.  (11  Tiff.),  46; 
S.  G.  4  Abb.  N.  S.  399 ;  5  Trans.  App.  173. 

9-  From  an  order  denying  a  motion 
to  enter  an  ezoneretur  of  bail.— Co/um^ 

bia  Insurance  Co.  v.  Force,  8  How.  353. 

r.  From  the  decision  of  a  surrogate 
admitting  a  will  to  probate.— Ctepp  y. 

Fullertonil^  N.  Y.  (7  Tiff.),  190;  Talbot  y. 
Talbot,  23  N.  Y.  (9  Smith),  17. 

«.  From  the  decree  of  a  surrogate, 
reftising  to  admit  a  will  to  probate, 

by  a  legatee  and  devisee,  named  therein, 
though  not  a  party  to  the  proceeding  before 
the  surrogate,  without  first  obtaining  leave  of 
the  court  to  do  so.  Lewis  y.  Jones,  50  Barb. 
645. 

t.  From  an  order  directing  a  refer- 
ence in  a  case  unauthorized  by  law.  Whita- 
her  Y.  Desfosse,  7  Bosw.  678;  Kennedy  y. 
ShiUon,  1  Hilt.  546 ;  S.  C.  9  Abb.  157  (n.) 
Or  where  it  is  doubtful  whether  the  examV 
nation  of  an  account  was  so  involved  as  to 
make  a  reference  compulsory.  Turner  v.  Tay- 
lor, 2  Daly,  278. 

u.  From  an  order  opening  a  judg- 
ment against  the  city  of  New  y  orl, 

on  the  application  of  the  comptrbller,  under 
the  act  of  1859.  Joyce  v.  Mayor,  etc,  of  New 
York,  20  How.  439;  S.  C.  12  Abb.  309. 

V.  From  an  order  opening  an  in- 

guest.  — X^fcton  v.  Wood,  17  Abb.  177. 
See,  however,  Whitaker  v.  Desfosse,  7  Bosw. 
678;  Millard  v.  Van  Baust,  17  Abb.  319  (n.) 

tD.  From  an  order  denying  a  motion 
to  open  a  Judgment  by  detault,  where 

the  defendant  swears  to  a  defense  upon  the 
merits.  Quinn  v.  Case,  2  Hilt.  467.  But  an  ' 
order  made  as  a  mere  matter  of  favor  is  not 
appealable.  Foshay  v.  Drost,  4  Bosw.  664. 
But  an  order  denj'ing  a  motion  to  set  aside 
for  irregulanty,  and,  as  a  favor,  a  judgment 
taken  by  default  upon  the  answer  as  shown, 
is  appealable.  Fassett  v.  Tallmadge,  15  Abb. 
205. 

X.  From  an  order  denying  a  motion 
to  set  aside  a  report  of  referees. — 

Mathews  v.  Jones,  1  £.  D.  Smith,  429. 

y.  From  an  order  refusing  leave  to 
examine  the  adverse  party  before  the 

trial.  Green  v.  Wood,  6  Abb.  27f. 

Z'  From  an  order  denying  a  mo- 
tion to  enter  satisfaction  of  a  judg- 
ment, so  as  to  enforce  the  lien  of  an  attorney. 
Ward  v.  Wordsworth,  1  E.  D.  Smith,  599; 
Rev'g  S.  C.  9  N.  Y.  Leg,  Obs.  313,  sub  nom. 
Ward  V.  Syme;  1  Code  R.  N.  S.  208. 

aa.  From  an  order  reftising  to  set 

aside  a  judgment  entered  after  the  cause 
of  action  was  settled  and  satisfied.  Marquat 
Y.  Mulvy,  9  How.  460.  Or  on  the  ground 
that  the  moving  party  had  not  b^eq  s^rvMl 
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with  notice  of  trial.  Tracy  ▼.  New  York  Steam 
Faucet  Co.  I  £.  D.  Smith,  357. 

l>b.  From  an  order  allowing  an  ac- 
tion to  be  continued  in  the  name  of 

surviving  plaintiflTs,  and  admitting  others 
in  the  place  of  a  deceased  plaintiff.  St.  John 
V.  Croel,  10  How.  253. 

cc.  From  an  order  setting  aside  a 
sale  in  foreclosure,  by  a  purchaser.  Jfor- 

Umer  v.  Nash,  17  Abb.  229  (n.) 

dd.  From  an  order  dismlRsIng  pro- 
ceedings on  an  attachment  for  con- 
tempt against  a  defendant  in  supplementary 
proceedings.  Holatein  y.  Bice,  24  How.  135 ; 
S.  0.  15  Abb.  307. 

ee.  From  an  order  permitting  a  de- 
fendant to  put  in  a  supplemental 

answer,  setting  up  a  new  defense,  which,  if 


esUblished,  wiU  be  fatal  to  the  plaintiflTs 
action.  HarHngUm  r.  Slade,  22  Bart>.  161. 

#.  From  an  order  reftising  a  stay 

of  proceeding  until  the  return  of  a  com- 
mission to  exam  me  foreign  witnesses.  HuMur 
y.  Bennett,  MS.  Otherwise,  with  an  order 
granting  a  stay  for  a  like  purpose.  lb. 

gg.  From  an  order  ^pranting  an  ex- 
tra allowance  exceedmg  the  limit  pre- 
scribed, or  in  an  improper  case.  Union  Bank 
Y.  MoU,  13  Abb.  247 ;  WiUaneon  v.  IXfuny, 
4  Abb.  98. 

hh.  From  an  order  denying  a  mo- 
tion to  correct  an  illegal  a4)nstmant 

of  OO&tB.'^Sluyter  r.  Smtth,  2  Bosw.  673. 

u.  From  an  order  allowing  ball  to 
surrender  their  principal.~Hall  y .  Bm-^ 

mons,  39  How.  187  ;  S.  0.  8  Abb.  N.  S.  451 ; 
S.  C.  Bey'd,  9  Abb.  N.  S.  370. 


IV.  Waiveb  op  Right  to  Appeal. 


a.  Waiver. — ^Under  an  order  that  the  de- 
fendant be  allowed  to  answer  on  payment  of 
costs,  the  acceptance  of  the  costs  by  the 
plaintiff,  if  receiyed  l>efore  the  appeal,  waiyes 
the  right  of  appeal,  and  if  received  after,  waiyes 
the  appeal.  Betdtoay  y.  Graham,  4  Abb.  468. 
See,  also,  Letoie  y.  Irving  Fire  Ineurance  Co. 
15  id.  140  (n.);  Lupton  y.  Jewett,  1  Rob. 
639;  S.  C.  19  Abb.  320.  A  moving  party 
waives  his  right  to  appeal  from  an  order  de- 
nying his  motion,  by  availing  himself  of  a  pro- 
yision  of  the  order  giving  him  leave  to  renew 
his  motion.  Noble  v.  PrescoU,  4  E.  D.  Smith, 
139.  And  the  renewal  of  such  motion,  after 
app|eal,  precludes  the  hearing  of  the  appeal 
wnile  the  renewed  motion  is  pending.  Peel  y. 
EllioU,  16  How.  483. 

h.  Entiry  of  order. — An  order  must  be 
entered  ana  the  moving  papers  filed  with  the 
clerk,  before  an  appeal'  can  be  taken  from  it. 
.  Smith  v.  Bodd,  3  £.  D.  Smith,  215  ;  McCnnn 
y.  Bamett,  2  id.  521 ;  Marshall  v.  Francisco, 
10  How.  147 ;  Gallt  v.  Finch,  24  id.  193 ; 
Flato  V.  Kelly,  16  Abb.  188.  But  where  an 
appeal  has  been  argued,  without  question  as 
to  the  entry  of  the  order,  the  court  will  as- 
sume that  it  has  been  entered,  and  decide  the 
appeal  upon  its  merits.  Whitaker  v.  De^fosse, 
7Bosw.  678. 

c.  Demurrer. — The  provisions  of  5  349, 
allowing  an  appeal  from  an  oitier  made  at 
special  term  **where  it  sustains  or  overrules  a 
demurrer,"  applies  to  all  cases  where  leave  to 
amend  is  given  in  connection  with  the  decision 
on  a  demurrer,  and  also  to  decisions  on  de- 
murrer to  pai-t  of  a  pleading  containing  several 


causes  of  action  or  defenses.  CookY.Fomeroy 
10  How.  221 ;  Bauman  y.  New  York  Cenirai 
BaHroad  Co.  id.  208.  As  well  as  to  all  cases 
where  the  appeal  from  a  decision  cm  demurrer 
is  taken  before  judgment  is  entered.  NoUom 
v.  Western  Bailway  Co.  10  How.  97 ;  S.  O. 
AffM,  15  N.  Y.  1  (Smith,)  444;  NelUs  r.  De- 
forest,  6  How.  413 ;  SiUherland  y.  lyier,  II 
id.  251 ;  Mattoon  v.  Baker,  24  id.  329 ;  Xee  y. 
Ainslie,  1  Hilt.  277 ;  S.  C.  4  Abb.  463 ; 
Beynolds  y .  Freemcm,  4  Sandf.  702 ;  Phipps 
y.  Van  CoU,  4  Abb.  90 ;  Ives  y.  MUldr,  19 
Barb.  197.  An  appeal  from  an  order  over- 
ruling a  demurrer  does  not  operate,  per  sCj  as 
a  stay  of  proceedings.  Christy  y.  lAbby,  3 
Abb.  N.  S.  423. 

d.  The  phrase,  '^  involves  the  mer- 
its,''  applies  to  all  orders  in  the  progress  of  a 
cause,  except  such  as  relate  merely  to  matters 
resting  in  the  discretion  of  the  court,  or  to 
mere  matters  of  practice  or  form  of  proceeding. 

An  application  for  the  necessary  process  to 
enforce  a  judgment  "involves  the  merits." 
Cruger  v.  Douglas,  2  Code  B.  123.  See, 
also,  St.  John  v.  West,  4  How.  331 ;  S.  C.  3 
Code  R.  85 ;  TaUman  y.  Hinman,  10  How. 
90 ;  Tracey  v.  New  York  Steam  Faucet  Co.  1 
£.  D.  Smith,  357;  Burhans  v.  Tibbitts,  7 
How.  78;  Selden  v.  Delaware  and  Hudson 
Canal  Co.  29  N.  Y.  (2  Tiff.),  634 ;  S.  C.  24 
Barb.  362.  But  an  onier  denying  a  motion  to 
set  aside  a  verdict,  and  for  a  new  trial,  on  the 
ground  of  surprise,  is  not  an  intermediate  order 
involving  the  merits.  Selden  v.  Delaware  and 
Hudson  Canal  Co.  29  N.  Y.  (2  Tiff.),  634; 
S.  G.  24  Barb.  362. 


V.  Substantial  Right. 


a.  By  a  "substantial  right"  is  in- 
tended a  fixed,  determinate  right,  mdependent 
of  the  discretion  of  the  court,  and  of  some 
value.  Such  a  right  must  exist  and  be  inju- 
riously affected  by  an  order  to  bring  a  case 
Within  subdivision  of  §  349  of  the  Code.    A 


party  cannot  be  said  to  have  a  right  to  what 
a  court  has  a  discretion  to  grant  or  withhold. 
TiUman  v.  Hinman,  10  IIow.  89.  Orders 
have  been  held  to  a^t  substantial  rights  in 
the  following  cases. 

b.  An  orcler  allowing  an  action  to 
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be  contintied  in  tiM  name  of  surviving 
plaintiffs,  and  admitting otbers  in  the  place  of 
a  deceased  plaintiff.  St,  Johm  v.  Oroel,  10 
How.  353. 

e.  An  order  for  extra  allowance, 
ezoeedin^  the  prescribed  limits.— 

People  V.  New  Yort  Central  Railroad  Co,  29 
N.  Y.  (2  Tiff".),  418 :  WUkinson  v.  Tiffany, 
4  Abb.  98 ;  Union  Bank  v.  MoU,  13  Abb.  247. 

d.  An  order  denying  a  party  the 
ezclusiTe  ri^ht  to  a  iarfi?e  sum  of 

money. — ArUsan^  Bank  v.  Treadwell,  34 
Barb.  653 ;  S.  0.  Aff'd,  25  N.  Y.  (11  Smith), 
489,  sub  nom.  Van  AUtyne  v.  Cook, 


e.  An  order  denying  a  motion  to 
correct  an  illegal  adjustment  of  costs. 

Sluyter  v.  Smith,  2  Bosw.  673. 

/.  An  order  that  in  default  of  dis- 
covery, the  party  required  to  make  the  dis- 
covery shall  be  nonsuited.  Broderick  v.  Shel- 
ton,  18  Abb.  213. 

g,  A  final  order  providing  that  the 
plaintiff*  recover  of  the  defendants  942.05 
damages,  without- costs,  and  that  the  defend- 
ants recover  of  the  plaintiffs,  a  like  sum,  for 
costs,  and  that  the  judgments  off'-set  each 
other.  Rowland  v.  Coffin,  32  How.  300 ;  S. 
0.  47  Barb.  653. 


VI.  Order  Granting  or  Repusino  a  New  Trial. 


3.  "WTien   reviewed.  —  The  decision 

on  a  motion  for  a  new  trial,  can  only  be  re- 
viewed on  an  appeal  fW>m  the  order  granting 
or  refusing  such  new  trial.  Morange  v.  3for- 
m,  32  Barb.  650;  S.  0.  12  Abb.  164;  20 
How.  257  ;  Morrison  v.  New  York  and  Har- 
lem Railroad  Co,  32  Barb.  568. 

h.  After  judgment. — An  appeal  from 
an  order  denying  a  motion  for  a  new  trial  may 
be  taken  after  judgment  has  been  entered! 
Lane  v.  Bailey,  30  How.  76 ;  8.  C.  47  Barb. 
119;  1  Abb.  N  S.  407;  PumpeOy  v.  VUlage 
of  Osu>ego,  22  How.  385 ;  S.  0.  13  Abb.  387 ; 
S.  0.  Aff 'd,  26  How.  602.  See,  contra,  Sov- 
erhiU  v.  Post,  22  id.  386. 

c.  City  court  of  Brooklyn.— An  or- 
der of  the  city  court  ot  Brooklyn,  denying  a 
motion  for  a  new  trial  is  appealable  to  the 

supreme  court.  Suydam  v.  Grand  Street  and 
Newtown  Railroad  Co,  17  Abb.  305;  S.  C. 
41  Barb.  375 ;  Betinett  v.  City  of  Brooklyn, 
19  How.  310. 

d.  Where  appeals  are  taken  both 
from  the  judgment  and  the  order 

reflising  a  new  trial,  the  appeal  from  the 
judgment  is  not  prejudiced  by  the  fact  that 
the  party  had  no  right  to  move  for  a  new  trial. 
Jackson  v.  Fassett,  12  Abb.  281 ;  S.  0.  33 
Barb.  645 ;  21  How.  279. 

e.  To  present  a  question  of  fact 
upon  the  evidence,  or  the  right  to  a  new 

tnal,  for  the  reason  that  the  verdict  is  against 


evidence,  or  upon  the  ground  of  surprise,  or 
newly  discovered  evidence,  or  the  like,  a 
motion  must  be  made  at  special  term,  before 
judgment.  Morrison  v.  New  York  and  Har^ 
iem  Railroad  Co,  32  Barb.  568 ;  Morange  v. 
Morris,  32  Barb.  650;  S.  0.  12  Abb.  164; 
20  Hoif.  257. 

/.  An  appeal  to  the  court  of  ap- 

Steals  from  an  order  refusing  a  new  trial, 
oes  not  prevent  the  respondent  from  entering 
judgment  in  the  court  below.  Such  judg* 
ment  does  not  affect  the  appeal ;  nor  can  the 
court  below  stay  the  proceedings  upon  it. 
Valton  V.  Nation'jU  Loan  Fund  Life  Assur-^ 
ance  Society,  19  How.  515.  See,  also,  JIfc- 
MahoH  V.  AUen,  22  How.  193 ;  S.  G.  13  Abb. 
126. 

g»  Postponement.— A  party  may  entitle 
himself  to  a  review  of  a  decision,  denying  his 
motion  to  postpone  the  trial  of  a  cause,  either 
by  withdrawing  from  the  trial,  and  moving  at 
special  term  to  set  aside  the  decision,  or  by 
remaining  and  trying  the  cause  upon  tho 
merits,  and  in  case  of  a  decision  against  him, 
pursuing  the  course  above  stated;  or  if  the 
trial  was  by  jury,  by  moving  at  special  term 
upon  a  case  for  a  new  trial;  or  if  the  trial 
was  by  the  court,  by  appealing  directly  to  the 
general  term.  Howard  v.  Freeman,  3  Abb. 
N.  S.  292;  S.  C.  7  Rob.  25;  Kev'g  S.  C.  6 
Rob.  511. 


VII.  Securiit  on  Appeal — Stat  op  Proceedings. 


a.  No  security  required.— On  i^peals 

from  orders  made  upon  special  motions,  as 
distinguished  from  judgments,  no  security  is 
required.  Beach  v.  Southworth,  6  Barb.  173; 
S.  0.  1  Code  R.  99;  Nicholson  v.  Dunham, 
1  Code  R.  119;  Allen  t,  Johnson,  2  Sandf. 
629;  Emerson  v.  Bumey,  6  How.  32;  S.  C. 
1  Code  R.  N.  S.  189;  Cook  v.  Pomeroy,  10 
How.  103.  Unless  a  stay  of  proceedings  is 
wanted.  Bacon  v.  Reading,  1  Duer,  622 ;  S. 
C.  11  N.  Y.  Leg.  Obs.  122. 


•     *a  A     Jm^  •      ^  •     A«^^«     ^^^^O*     A«»ap« 

h.  The  court  may  grant  a  stay  of 

proceedings  pending  an  appeal  when  de- 
sired, upon  such  terms  as  may  be  just.  Genin 
T.  Chadseg,  M  Abb.  69i  Betmmt  ▼.  Ery^ 


RaUroad  Co.  6  Abb.  N.  S.  442;  Clark  v. 
Brooks,  2  Daly,  159;  S.  C.  2  Abb.  N.  S.  385. 
See,  also,  §  350,  following. 

e.  Available  security.— An  undertak- 
ing required  as  a  condition  of  granting  a  stay 
of  proceedings,  pending  an  appeal  from  an 
order,  is  an  available  security  to  the  respond- 
ent, if  the  order  be  affirmed.  Winterhoff  v. 
Siegert,  13  Abb.  182. 

d.  Per  Se*  —  An  appeal  from  an  order  to 
the  general  term  does  not  operate,  per  se,  as 
a  stay  of  proceedings.  Story  v.  Duffy,  8  How. 
487 ;  Forbes  v.  Oaks,  2  Abb.  120 ;  Bacon  v. 
Reading,  1  Duer,  622;  S.  C.  11  N.  Y.  Leg. 
Obs.  122;  Hicks  r.  Smith.  4  Abb.  $$5;  John- 
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«on  Y.  6M«0n,  3  Abb.  208;  VaUan  ▼. 
Natiohal  Loan  Fund  lAft  AssoeioHanf  19 
How.  515 ;  S.  G.  Rev'd,  26  How.  602  (n.) ; 
Freeman  t.  FoMfM,  3  Rob.  666;  Ckriety  y. 
i^i^S  Abb.  N.  S.  423. 
<•  ffnlaxglng  tiine.— An  iw^  ^n^  an 


order  which  gnats  a  ftYor  to  the  appellMit, 
proYided  he  complies  with  the  tenns  within 
a  certain  specified  time,  does  not  o^rate  to 
enlarge  the  time  for  complying  with  soob 
terms.  Ferry  y.  Bank  of  CentnU  Nem  York, 
9  Abb.  100. 


VIII.  Heabdto  ok  Appeal. 


a.  Papers. —  On  appeal  to  the  general 
term  from  an  order,  all  papers  used  upon  the 
motion  must  be  served  with  the  notice  of  ap- 
peal, and  similar  copies  must  be  furnished  to 
the  judges,  on  the  argument  of  the  appeal. 
Smith  V.  Chapmany  S3  How.  308.  Otherwise 
the  appeal  will  be  dismissed.  Sun  Mutual 
Insurance  Co,  ▼.  Dwighi,  1  Hilt.  50. 

b.  Formal  and  preliminary  oldoo- 

tions,  not  involving  the  merits  of  a  motion, 
will  not  be  considered  upon  appeal,  unless  it 
appears  affirmatively  that  they  were  taken 
and  overruled  at  the  hearing  of  the  motion. 
MerriU  v.  Thompson,  1  Hilt.  551. 

c.  The  objection  that  an  order  does 
not  conform  to  the  decision  actually 

made,  cannot  be  considered  on  appeal  there- 
from. Ehle  V.  Holler,  6  Bosw.  661 ;  S.  G.  10 
Abb.  287. 

d.  Objections  to  motion  papers 
which  might  have  been  reniedied, 

if  made  by  amendment  at  special  term,  can- 
not be  considered  on  the  argument  of  the 
appeal.  Jackson  v.  Smith,  16  Abb.  201;  S.  0. 
25  How.  476. 

«.  Presumptions. — On  appeal  from  an 
order,  where  no  affidavits  were  read  in  oppo- 
sition to  those  in  support  ot  the  motion,  the 
presumption  will  be  in  favor  of  the  statements 
m  such  affidavits.  Jackson  v.  Smith,  16  Abb. 
201 ;  S.  C.  25  How.  476.    So  with  an  order. 


proper  to  be  granted  only  as  a  matter  of  favor, 
the  appellate  court  will  presame  that  it  was  so 
granted,  until  the  contrary  i^ipears.  Leighkm 
Y.  Wood,  17  Abb.  177  So  with  an  oider 
denying  a  motion  to  set  aside  proceedings  ibr 
irreffulantjr,  if  the  irregpla^ty  is  not  stated 
in  the  notice  of  motion,  the  i^pellate  court 
may  presume  that  the  motion  was  denied  for 
such  defect  in  the  notice.  Lewis  v.  Graham, 
16  Abb.  126. 

^  /.  Argued  together.— Where  an  appeal 
is  taken  from  a  judgment,  and  there  has  also 
been  an  appeal  from  an  order  denying  a  mo- 
tion for  a  new  trial  on  the  iudge's  minutes,  it 
is  the  better  course  to  hear  both  ai^eals 
argued  on  the  appeal  from  the  jud^ent. 
Lane  v.  Bailey,  30  How.  76 ;  S.  C.  45  Barb. 
119 ;  1  Abb.  N.  S.  407. 

g-  The  rule  as  to  the  conclusiveness  of  the 
finding  of  a  jury  upon  conflicting  evidence 
has  no  triplication  to  a  motion  where  the  evi- 
dence is  presented  in  the  form  of  affidavit. 
An  appellate  tribunal  is  just  as  competent  to 
pass  upon  a  question  presented  upon  affidavits 
as  the  judge  who  first  heard  the  motion. 
Brodsky  v.  Ihms,  \%  Abb.  251;  8.  G.  25 
How.  474  (dissenting  opinion). 

h.  Costs. — See  Savage  v.  Bamm,  2  Code 
R.  57  ;  NeUis  v.  D^orest,  6  How.  413 ;  Jack- 
ett  V.  Judd,  18  How.  385;  PurOuue  t.  Bd- 
laws,  16  Abb.  105 ;  S.  G.  9  Bosw.  642. 


§  350.  [300.]  (Am'd  1870.)  Orders  at  chambers  to  be  entered  before 
appeal. 

The  last  section  shall  include  an  order  made  out  of  court  upon  notice  ; 
but  in  such  case  the  order  must  be  first  entered  with  the  clerk.  And  for 
the  purpose  of  an  appeal,  any  party  affected  by  such  order  may  require  it 
to  be  entered  with  the  clerk,  and  it  shall  be  entered  accordingly.  And 
proceedings  under  an  order  appealed  from  may  be  stayed  by  an  order  of 
the  court,  or  a  judge  thereof,  on  such  terms  as  may  be  just. 


a.  Ex  parte  orders  granted  by  a  justice 
at  chambers  under  §  366  (now  §  405),  need  not 
be  entered  with  the  clerk.  Savage  v.  Belyea, 
3  How.  276;  S.  G.  1  Code  R.  42. 

6.  On  motions  made  at  chambers, 

upon  notice,  under  §  360  (now  §  401),  the 
affidavits,  etc.,  used  on  the  motion  must  be 
filed  with  the  clerk  of  the  county  where  the 
venue  is  laid ;  or  in  case  the  place  of  trial  has 
been  changed,  with  the  clerk  of  the  county  to 
which  the  other  papers  in  the  cause  are  trans- 
ferred. And  the  order  or  decision  in  such 
cases  must  also  be  entered- with  the  clerk  of 


the  county  where  such  papers  are  filed.  SaV' 
age  v.  Belyea,  3  How.  276;  Nicholson  v. 
Dunham,  1  Code  R.  119. 

c.  Anorderimproj^erlv  entered,  may 

be  stricken  out  on  motion.  BedeU  v.  Powell,  o 
God6R.61.  SQQKeUyY,  Thayer,  Z4Eow,l6Z. 

d.  Order   at   chambers    as  of 

special  term.  —  An  order  purporting  to 
have  been  made  by  a  judge  *<  at  chambers  as 
of  special  term,"  bv  stipulation,  cannot  be 
supported  as  an  order  of  the  court,  and  an 
appeal  ftom  an  order  thus  entered  will  be  dia 
missed.  ffe%  v.  Thayer,  34  How.  163. 
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To  nve  effect  to  the  intention  of  the  parties 
in  suJi  a  case,  the  prevailing  party  should 
enter  the  order  as  an  order  of  the  special 


term,  without  reciting  the  stipulation,  or 
noticing  the  fact  that  it  was  heard  at  cham- 
bers, instead  of  special  term.  lb. 


CHAPTER  V. 

Appeal  to  the  court  of  common  pleas  for  the  city  and  county  of  New  York^ 

or  to  a  county  court  from  an  inferior  court. 


Sbotion  351. 
352. 
353. 
354. 
355. 
356. 
357. 
358. 
359. 
360. 
361. 
362. 
363. 

364. 
365. 
366. 
367. 
368. 
369. 
370. 
371. 


Existing  laws  repealed,  and  this  chapter  substituted. 

By  what  courts  judgments  to  be  reyiewed. 

Appeal,  when  to  be  taken. 

Copy  notice  of  appeal  to  be  served ;  payment  of  costs,  etc. 

Security  to  stay  execution. 

Form  of  undertaking. 

Execution,  how  staged. 

In  case  of  deaUi  of  justice,  undertaking  to  be  filed. 

Filing  notice  of  i^ipeal  instead  of  service. 

Return,  when  and  now  made,  and  compelled. 

How  made  if  justice  be  out  of  office. 

Further  return  niiay  be  ordered. 

If  justice  be  dead,  insane  or  absent  from  the  State,  witnesses  to  be 

examined ;  if  in  another  county,  return  may  be  compelled. 
Hearing,  upon  return;  dismissing  appeal  if  not  brought  on. 
To  be  heard  on  original  papers,  or  certified  copies. 
Judgment,  how  given. 
Judgment  roll. 
Costs,  how  awarded. 
Ordering  restitution. 
Setting  off  costs  and  recovery. 
The  costs  on  appeal. 


General  Notes  Relating  to  this  Chapter. 


a.  Summary  proceedings,  oonstruc- 
tlon  of  Laws,  1849,  cE.  193,  §  6, 

SUbd.  2. — This  statute,  referring  to  the  case 
of  an  appeal  taken  from  the  proceedings  before 
a  justice  of  the  peace  to  a  county  court,  in 
summary  proceedmgs,  and  which  provides  for 
a  8tay  of  the  issuing  of  a  warrant,  pending  the 
appeal,  does  not  in  any  wav  apply  to  the  case 
of  proceedings  commenced  against  a  tenant 
aolelv  on  the  ground  that  he  refuses  to  give 
up  the  premises  after  the  expiration  of  his 
term.  The  rule  is  otherwise  where  proceed- 
ings are  commenced  against  the  tenant,  either 
by  the  three  other  classes  of  cases  mentioned 
in  the  Revised  Statutes.  In  such  a  case,  the 
appeal  of  itself  does  not  stay  the  power  of  the 
justice  to  issue  the  warrant  against  the  tenant 
to  enforce  his  judgment.  Sage  v.  Harpending, 
34  How.  1 ;  S.  C.  40  Barb.  166. 

h.  —  recovery  of  possession  of 

laild.~7The  provisions  of  this  chapter  have 
no  application  to  the  proceeding  provided  for 
by  the  10th  title,  eh.  8,  part  3,  of  the  Revised 
Statutes,  which  relate  to  summary  proceed 
ings  to  recover  possession  of  lands,  with  the 
single  exception  of  the  provisions  of  the  2d 
and  12th  titles  of  that  chapter.  People  ex  reL 
Williams  v.  Bigelow,  11  How.  83 ;  Benjamin 
V.  Benjamin,  5  N.  Y.  (1  Seld.),  383 ;  Roach  v. 
Cosine^  9  Wend.  227 ;  Beuel  v.  Bust,  24  Barb. 
438 ;  Sims  v  Humphrey ^  4  Denio,  185 ;  People 


ex  rel.  Kevins  v.  WiUis,  5  Abb.  205 ;  Bird 
sail  V.  Phillips,  17  Wend.  464;  Freeman  v 
Ogden,  17  Abb.  326  (n.) ;  S.  C.  Aff  *d,  40  N. 
Y.  (1   Hand),  105 ;  Evertson  v.  SutUm^  5 
Wend.  281. 

c.  Proceedings  under  mechanics' 
lien  law  may  oe  appealed  flronL— A 

proceedmg  commenced  under  Laws  of  N 
Y.  1852,  611;  id.  1853,  809,  before  a  justice, 
is  an  action,  and  from  his  judgment  an  appeal 
may  be  taken  to  the  county  court,  under  §  30 
of  the  Code.  People  ex  rel*  Bendon  v.  County 
Judge  of  Bensselaer,  13  How.  398.  See,  also, 
Sullivan  v.  Brewster,  8  id.  207 ;  S.  0. 1  £.  D. 
Smith,  681 ;  Cronk  v.  Whittaker,  1  id.  647 ; 
McBride  v.  Crawford,  id.  658,  and  numerous 
cases  under  the  same  law,  reported  in  the 
same  volume  (1  E.  D.  Smith). 

d.  How  much  of  the  proceeding 

are  stayed. — Only  as  much  of  the  proceed- 
ings are  stayed,  on  an  appeal  from  a  judg- 
ment under  this  law,  as  a  judge  of  the  court 
below,  or  a  judge  of  the  appellate  court,  shall 
order  stayed.  Van  Cleve  v.  Abhatt,  3  Abb. 
N.  S.  144. 

e.  Irregularities  in  New  Tork  ma- 
rine  court — ^review.  —  Irregularities   in 

rendering  judgment  in  this  court  can  only  be 
remedied  by  motion,  or  appeal  from  the  judg- 
ment. They  cannot  be  corrected  on  motion 
to  set  aside  the  proceedings  had  in  such  courts 
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after  the  filing  of  %  iranscnpt.  MeCunn  ▼. 
Bamett,  2  £.  D.  Smith,  521;  Saunders  y. 
Hall,  2  Abb.  418.  An  appeal  does  not  lie  to 
the  court  of  common  pleas  from  the  deiermi- 
nation  in  summary  proceedings  to  recover  the 
possession  of  premises,  instituted  before  a 
justice  of  the  marine  court  in  the  city  of 
New  York.  The  only  mode  of  reviewing 
such  proceedings  is  by  certiorari  out  of  the 
supreme  court.  Mclntyre  v.  FerTtandee^  39 
How.  121 ;  S.  0.  7  Abb.  N.  S.  214. 

/.  Justices'  judgments— review.— 

The  only  way  in  which  the  appellate  court 
can  obtain  jurisdiction,  is  by  a  strict  compli- 
ance with  the  requirements  of  the  Code. 
Tullock  ▼.  Bradahaw,  6  N.  Y.  Leg.  Obs.  318 ; 
S.  0.  1  Code  R,  53;  McCafferty  ▼.  Kelly,  2 
Sandf.  G37 ;  Thompson  v.  Hooper,  1  Code  R. 
103.  The  only.mode  of  reviewing  a  justice's 
judgment,  since  the  Code,  is  by  appeal, 
which  appeal  is  a  mere  substitute  for  certio- 
rari. Mclntyre  v.  Femandes,  39  How.  121 ; 
S.  C.  7  Abb.  N.  S.  214;  Lerby  v.  Hannin,  15 
How.  32 ;  S.  C.  5  Abb.  150.  See,  also,  WhU- 
ney  v.  Bayard,  2  Sandf.  634. 

g.  Liooal  oourts,  Buffalo.— Where  an 

action  is  commenced  in  a  justice's  court  in 
the  city  of  Buffalo,  an  appeal  may  be  had  to 
the  county  court,  and  from  thence  to  the 


Buperior  court  of  that  city  only.  The  iiidg* 
ment  of  the  latter  court  is  final.  If  the 
action  is  commenced  in  the  county  of  Erie, 
out  of  the  city  of  Buffalo,  the  supreme  court 
is  the  court  of  last  resort.  This  court  will 
render  a  final  decision.  Burgart  v.  Stork,  12 
How.  559. 

h.  —  Rochester. — Under  §  65  of  the 
city  charter,  the  police  justice  may  take  cog- 
nizance of  a  complaint  for  violation  of  the 
ordinance  regulating  the  keeping  of  lumber  in 
the  Erie  basins.  People  ex  rd.  Parsons  v. 
Bryan,  46  Barb.  355. 

♦.  Mayor's  court,  Albany.  —  This 

court  has  still  power  to  grant  new  trials,  or 
to  set  aside  a  judgment  on  the  merits,  that 
has  been  entered  on  a  referee's  report.  PeopU 
ex  rel.  Arms  v.  Austin,  43  Barb.  313. 

J.  Critrjr  court,  Brooklyn.— The  juris- 
diction of  this  court  is  special,  and  limited ;  it 
cannot  order  a  reference  out  of  its  own  juris- 
diction. Bonner  v.  MePhail,  31  Barb.  106. 
It  has  jurisdiction  over  the  ferry  companies, 
and  an  action  mav  be  commenced  in  it  against 
them  for  a  tort.  OrofvJt  ▼.  Brooklyn  Ferry  Co, 
36  Barb.  201.  A  motion  may  be  made  in  this 
court  to  set  aside  a  judgment  for  irregularity 
BicKardson  v.  Bales,  23  How.  516. 


§351.   [301. J  (Am'd  1849.)  Existing  laws  repealed,  and  tJUs  ckaptef 
substituted. 

All  statutes  now  in  force  providing  for  the  review  of  judgments  in  civil 
cases,  rendered  by  courts  of  justices  of  the  peace,  by  the  marine  court  of 
the  city  of  New  York,  by  the  justices'  courts  in  the  city  of  New  York,  by 
the  municipal  court  of  the  city  of  Brooklyn,  and  by  the  justices'  courts  of 
cities,  and  regulating  the  practice  in  relation  to  such  review,  are  repealed; 
and  hereafter,  the  only  mode  of  reviewing  such  judgments  shall  be  an 
appeal,  as  prescribed  by  this  chapter. 


a,  Constniotion  of  the  section.— 

The  appeal  given  by  this  section  is  a  mere 
substitute  for  the  former  writ  of  law  certio- 
rari. People  ex  rel.  Williams  v.  Bigdow,  11 
How.  83  ;  Derby  v.  Hannin,  15  id.  32;  S.  G. 
5  Abb.  150 ;  WhUney  v.  Bayard,  2  Sandf.  634. 


h.  ^*  C^vil  oases." — ^This  term,  as  used  in 
this  section,  is  synonymous  with  the  word 
**  actions/'  as  used  in  the  first  section  of  the 
Code,  in  contradistinction  to  the  term  **  special 
proceedings."  People  ex  rd,  Williams  v.  Btge 
low,  11  How  83. 


§  852.  [302.]  (Amd  1849,  1857,  1862,  1863, 1864, 1865.)  By  what  cottrta 
judgments  are  to  be  reviewed. 

When  a  judgment  shall  have  been  rendered  by  the  general  term  of  the 
marine  court  of  the  city  of  New  York,  or  by  a  justice  of  a  justice's  court 
of  tteit  city,  the  appeal  shall  be  to  the  court  of  common  pleas  for  the  city 
and  county  of  New  York, 

The  appeal  from  the  general  term  of  the  marine  court,  prescribed  here* 
in,  shall  be  from  an  actual  determination  at  such  general  term  only,  and 
shall  be  taken  within  twenty  days  after  judgment  by  such  general  ternL  In  the 
city  of  Buffalo,  the  appeals  from  the  courts  of  justices  of  said  citv  shall  be 


§  352.] 
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to  the  superior  court  of  said  city.  When  rendered  by  any  of  the  other 
courts  enumerated  in  section  351,  the  appeal  shall  be  to  the  county  court 
of  the  county  where  the  judgment  was  rendered.  On  such  appeal,  when 
the  amount  of  the  claim  or  claims  for  which  judgment  was  demanded  by 
either  party  in  his  pleadings  in  the  court  below,  shall  exceed  fifty  dollars, 
or  when,  in  an  action  to  recover  the  possession  of  personal  property,  the 
value  of  the  property  as  assessed  and  the  damages  recovered  shall  exceed 
fifty  dollars,  exclusive  of  costs,  a  new  trial  shall  be  had  in  the  county  cop* 
in  the  following  appellate  cases: 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law  joined  b  * 
tween  the  parties ; 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined  between  the  par. 
ties,  whether  the  defendant  was  present  at  the  trial  or  not. 

And,  when  the  appeal  is  to  the  superior  court  of  Bufialo,  in  the  cases 
in  which,  by  the  terms  of  this  section,  a  new  trial  may  be  had,  such  new 
trial  shall  be  had  in  the  said  superior  court. 

Provided,  however,  that  the  appellant  may,  in  cases  where  the  amount 
for  which  judgment  is  demanded  by  either  party  in  his  pleadings,  exceeds 
fifty  dollars,  or  where,  in  an  action  to  recover  tiie  possession  of  personal 
property,  the  value  of  the  property  as  assessed,  and  the  damages  recov- 
ered, shall  exceed  fifty  dollars  exclusive  of  costs,  state  in  the  notice  of  ap- 
peal that  such  appeal  is  taken  upon  questions  of  law  only,  in  which  case  a 
new  trial  shall  not  be  had  in  the  appellate  court,  but  the  appeal  shall  be 
heard  and  determined  in  the  same  manner  as  if  such  amount  or  said  value 
and  damages  were  fifty  dollars  or  under.  Provided,  however,  that  in  -the 
city  and  county  of  New  York  appeals  from  the  marine  and  district  courts 
shall  be  taken  and  heard,  and  returns  made,  in  the  same  manner  as  hereto- 
fore, ' 


a.  Construction  of  the  amendment 

of  1865. — If  an  amount  exceeding  $50  is 
demanded  by  the  pleadings,  a  new  trial  may 
be  had  in  the  county  court,  and  this  is  the 
rule,  whether  or  not  the  defendant  has  ap- 
peared at  the  trial  before  the  justice.  Semble, 
that  all  a  defendant  need  do,  is  to  insert  a 
count  in  his  answer,  claiming  more  than  $50 
against  the  plaintiff,  and  then  abandon  the  liti- 
gation before  the  iustice.  Fuller  v.  Brierley, 
36  How.  47.  Oneida  County  Court.  But  see 
Houghton  v.  Kenyan,  38  How.  107,  which 
requires  that  such  answer  shall  be  interposed 
in  good  faith.  Herkimer  Count.'  Court. 

b.  New  trial— verdict  against  evi- 
dence.— When  a  verdict  has  been  rendered, 

and  a  new  trial  granted  on  exceptions,  which 
are  ordered  to  be  heard  at  the  general  term,  in 
the  first  instance,  the  question  that  the  verdict 
was  against  the  weight  of  evidence  cannot  be 
reviewed.  Hoxie  v.  Greene,  37  How.  97. 

c.  Amount  of  the  claim  in  the 
pleadings  confers  jurisdiction.— It  is 

the  amount  of  the  claim  in  the  pleadings  that 
confers  jurisdiction  on  the  county  court,  un- 


der this  section  of  the  Code,  and  not  the 
amount  of  the  recovery  in  the  justice's  court 
below.  Ovemhire  v.  Adee,  27  How.  368.  See, 
also,  Yager  v.  Hannah,  6  Hill,  631 ;  Rock 
well  V.  Ferine,  5  Barb.  573;  BeUinger  ▼. 
Ford,  14  id.  250. 

d.  Appeal  from  distric    court  in 

New  York  city. — The  appeal  from  this 
court  is  to  the  general  term  of  the  common 
pleas  in  said  city.  The  act  of  1862  does  not 
apply  to  the  city  of  New  York.  Mcllhenny 
V.  Wasson,  1  Daly,  285. 

e.  Omission  of  plaintifTs  official 

character. — A  nonsuit  will  not  be  granted 
in  a  county  court,  where  an  appeal  has  been 
taken  from  a  justice's  judgment  on  the 
ground  that  the  plaintiffs  commenced  their 
action  in  their  individual  names,  and  not  as 
commissioners  of  highways,  or  that  the  com- 
plaint does  not  aver  that  they  are  such 
commissioners.  The  objection  should  be 
raised  in  the  court  below,  to  be  available 
Fowler  v.  Westervelt,  40  Barb.  375;  S.  C.  17 
Abb.  59. 
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§  858.  [303. J  (Am'd  1851, 1852.)  AppeoU,  when  to  be  taken. 

The  appellant  shall,  within  twenty  days  after  judgment,  serve  a  notice 
of  appeal  stating  the  grounds  upon  which  the  appeal  is  founded.  If  the  judg- 
ment is  rendered  upon  process  not  personally  served,  and  the  defendaiit  did 
not  appear,  he  shall  have  twenty  days,  after  personal  notice  of  the  judg- 
ment, to  serve  the  notice  of  appeal  provided  for  in  this  and  the  next 
section. 


a.  Time  to  appeal. — ^Where  the  justice 
entered  his  judgment  on  the  14th  day  of 
November,  and  notice  of  appeal  was  served  on 
the  justice  by  the  plaintiff  on  the  4th  day  of 
December,  and  upon  defendant's  attorney 
^the  defendant  being  a  non-resident)  on  the 
aay  following;  heldy  that  notice  of  appeal  had 
not  been  served  in  time ;  the  time  expired  on 
the  4th  day  of  December.  This  section  now 
requires  notice  to  be  served  within  twenty 
days,  after  judgment.  Young  ▼.  Whitcomhy 
46  Barb.  615.  See,  also,  Fhelan  y.  DougUws, 
11  How.  193. 

b.  District  court— when  time  to  ap- 
peal begins  to  run. — The  date  on  which 
the  judgment  is  actually  entered,  and  not  the 
date  of  the  decision  upon  which  judgment  was 
entered,  is  the  date  from  which  the  time 
within  which  an  appeal  may  be  taken  from  a 
district  court  judgment,  begins  to  run.  Fuchi 
▼.  PoMfnan,  2  Daly,  210. 

c.  Service  on  respondent's  attor- 
ney.^ Where  the  respondent,  after  due  dili- 
gence, cannot  be  found,  it  is  sufficient  to  serve 
a  notice  of  appeal  from  a  judgment  rendered 
by  a  district  court,  on  the  respondent's  attor- 
ney. Fuehs  V.  PoJUman,  supra. 

d.  Who  ma7  sign  notice  of  appeal. 

Wliete  a  party  wishes  to  take  aa  appeal  irom 
the  judgment  of  a  justice,  any  person  may 
sign  the  notice  of  appeal  at  bis  request ;  he 
need  not  be  an  attorney  of  a  court  of  record. 
HaU  y.  Sawyer^  47  Wb.  116.  See,  also, 
Whitmy  v.  Warner,  2  Cow.  500 ;  WeUh  v. 
UiUy  2  Johns.  373.  The  notice  must  be 
signed  by  the  appellant,  his  agent  or  attorney. 
Larrabee  y.  Morrison,  15  Minn.  196.  An 
admission  of  service  indorsed  on  the  notice 
does  not  estop  taking  advantage  of  the  omis- 
sion and  the  defect,  lb. 

e.  All  questions  must  be  pa43sed 
upon  by  the  county  court— where  an 

appeal  is  had,  either  under  this  section  or  un- 
der section  366  of  the  Code,  all  questions, 
both  of  error  in  law  and  error  in  fact,  and  of 
a  motion  for  a  new  trial,  must  be  heard  and 
passed  upon  by  the  county  court.  Cook  v. 
Swift,  18  How.  454;  S.  C.  10  Abb.  212.  The 
mode  of  bringing  errors  of  fact  before  the 
court  is  properly  pointed  out  in  Hurd  v.  Bee- 
man,  8  How.  254. 

/.  AcUoumment  to  procure  surety. 


fkilure  to  appear  on  acUoumed  day.— 

An  action  was  commenced  in  the  distiict 
court,  an  undertaking  was  submitted  by  the 
defendant  to  remove  the  cause  into  the  com- 
mon pleas,  the  sureties  were  required  to  jus- 
tify, and  one  being  rejected,  an  adjournment 
was  granted,  that  another  might  be  procured. 
Neither  the  defendant  or  his  surety  appeared 
on  the  adjourned  day.  Heid,  that  a  judgment 
rendered  for  the  plaintiff  on  the  adjourned 
day  was  regular,  and,  on  appeal,  would  be 
amrmed.  Moon  v.  Thompson,  2  Daly,  180. 
See,  also,  Hogan  y.  DevUn,  id.  184. 

9-  What  is  the  '^  personal  notioe  " 
required  by  this  section.— The  rule  is 

wen  settled  that  where  a  notice  is  required,  or 
authorised  by  statute,  in  any  legal  pnxseedings, 
it  means  written  notice.  UMert  v.  Columbia 
Turnpike  Co.  3  Johns.  Gas.  107 ;  Approved, 
JfffMr  y.  Clark,  15  Wend.  429,  and  Lane  v. 
Cary,  19  Barb.  539;  Matter  of  Cooper,  15 
Johns.  533;  McEwenv.  Montgomery  County 
Mutual  Insurance  Co.  6  Hill,  104;  Bex 
y.  Surrey,  5  Bam.  ^  Aid.  539;  People  y. 
Croton  Aqueduct  Board,  26  Barb.  248 ;  Peo- 
ple ex  rel.  IHnsmore  t.  Croton  Aqueduct 
Board,  6  Abb.  56;  Pearson  y.  Lov^oy,  53 
Barb.  407;  S.  0.  35  How.  193. 

h.  Statute  to  be  liberally  construed. 

The  statutes  which  regulate  the  right  to  ap- 
peal are  always  to  be  liberally  construed;  any 
construction  that  would  work  a  forfeiture  of 
that  right  is  not  to  be  fitvored.  Ackerman  v. 
Emott,  4  Barb.  626;  S.  G.  below,  3  N.  Y. 
Leg.  Obs.  337;  Jackson  ex  dem.  Beeves  v. 
Topping,  1  Wend.  388,  395;  Pearson  y. 
Lov^oy,  supra. 

i.  Appeal  dismissed — final  judg- 
ment.— Where  an  appeal  has  been  taken 
from  a  justice's  judgment,  which  is  dismissed 
at  the  county  court,  on  the  ground  that  it  was 
not  brought  in  time,  held,  that  this  is  a  final 
determination  of  the  rights  of  the  parties, 
and  is  a  judgment,  within  the  meaning  of 
§  245  of  the  Code.  Talbot  v.  Talbot,  23  N.  Y. 
(9  Smith),  17 ;  McAllister  y.  Bedb,  4  Wend. 
483 ;  Wagner  y.  Beiley,  4  How.  195 ;  S.  G. 
2  Code  R.  130;  Van  Santvoord  y.  St.  John, 
6  Hill,  157;  Messerve  y.  Sutton,  3  N.  Y.  (3 
Gomst.),  546;  S.  C.  3  Code  R.  198;  Tomp 
Jdns  y.  Soulice,  7  How.  194;  Clason  y.  Shot* 
weU,  12  Johns.  31 ;  Pierson  y.  Lov^oy,  supra 
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§  354:.  [304.]  (AmM  1849, 1861, 1852, 1847, 1858.)  IfoHce  of  ajjpeal ;  ser- 
vice on  justice  and  opposite  party;  payment  of  costs;  und&'taking  or 
deposit. 

The  notice  of  appeal  must,  within  the  same  time,  be  served  on  the  jus* 
tice,  personally  if  living  within  the  county,  or  on  his  clerk,  if  there  be  one, 
and  on  the  respondent,  personally,  or  by  leaving  it  at  his  residence,  with 
some  person  of  suitable  age  and  discretion;  or  in  case  the  respondent  is  not 
a  resident  of  such  county,  or  cannot,  after  due  diligence,  be  found  therein, 
in  the  same  manner,  on  the  attorney  or  agent,  if  any,  who  is  a  resident  of 
such  county  who  appeared  for  the  respondent  on  the  trial;  and  if  neither 
the  respondent  nor  such  agent  or  attorney  can  be  found  in  the  county,  the 
notice  may  be  served  on  the  respondent  by  leaving  it  with  the  clerk  of  the 
appellate  court,  and  the  appellant  must,  at  the  time  of  the  service  of  the 
notice  of  appeal  on  the  justice,  or  on  his  clerk,  as  herein  provided  (except 
in  cases  of  appeals  from  the  district  courts  of  the  city  of  New  York,  and 
the  general  term  of  the  marine  court  of  the  city  of  New  York),  pay  to 
such  justice  or  clerk  the  costs  of  the  action,  included  in  the  judgment^ 
together  with  two  dollars,  costs  of  the  return,  which  shall  be  included  in 
the  judgment  for  costs  or  reversal.  In  all  cases  of  appeal  from  the  general 
^  term  of  the  marine  court  of  the  city  of  New  York,  and  from  the  district 
courts  of  the  city  of  New  York  to  the  court  of  common  pleas  for  the  city 
and  county  of  New  York,  the  appellant  shall,  at  the  time  of  the  service  of 
the  notice  of  appeal,  pay  to  the  clerk  of  the  marine  court,  or  to  the  justice 
or  clerk  of  the  district  court,  two  dollars,  as  costs  of  the  return  to  such 
court  of  common  pleas,  which  costs  so  paid  shall  be  included  in  the  judg- 
ment for  costs,  in  case  the  judgment  of  the  court  below  shall  be  reversed; 
and  the  appellant  shall  also  execute,  on  the  appeal,  a  written  undertaking 
on  his  pai*t,  with  one  or  more  sufficient  sureties,  to  the  effect  that  the 
appellant  will  pay  all  costs,  disbursements  and  extra  costs,  awarded  against 
him  in  the  court  below,  if  such  judgment  shall  be  affirmed  by  the  appellate 
court,  on  such  appeal,  together  with  all  costs  and  damages  which  may  be 
awarded  against  him  thereon ;  such  sureties  to  justify  in  double  the  amount 
specified  in  the  undertaking;  such  undertaking  and  the  sufficiency  of  the 
sureties  to  be  approved  by  the  justice  of  the  court  below,  or  one  of  the 
judges  of  the  court  of  common  pleas;  or  the  appellant  may  deposit,  with 
the  clerk  of  the  court  of  conmiou  pleas,  the  costs,  disbursements,  and 
extra  costs,  included  in  the  judgment  in  the  court  below,  and  the  sum  of 
fifteen  dollars,  to  meet  any  costs  that  may  be  awarded  against  him  in  such 
appeal;  and  such  appeal  from  the  general  term  of  the  mai-ine  court  and  the 
district  court  shall  be  ineffectual,  unless,  within  the  time  specified  for  bring- 
ing the  appeal,  the  appellant  execute  such  undertaking,  or  make  such 
deposit ;  the  undertaking,  when  executed  and  approved,  to  be  filed  with 
the  clerk  of  the  court  of  common  pleas  ;  the  amount  so  deposited  shall  be 
repaid  by  said  clerk,  to  the  appellant,  if  he  succeed  on  the  appeal ;  and  in 
case  the  judgment  be  affirmed,  the  said  clerk  shall,  after  execution  is  issued, 
pay  over  the  amount  so  deposited,  to  the  respondent,  which  shall  be 
credited  on  the  execution  issued  on  the  judgment  of  affirmance,  to  the 
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extent  thereof,  and  the  balance,  if  any,  on  the  execution  ie^sued  on  the 
judgment  appealed  from. 

I.  NonoB  OF  Appeal. 


"What  IB  the  personal  notice  required  by 
this  section.    Ante, 

a.  Requirements  of  the  notice,  etc. 

must  be  in  writing.  ■—  A  verbal  notice 
is  a  nullity;  it  must  be  in  writnig.  People 
ex  rel.  Gemmill  v.  Eldridget  7  How.  108 ; 
Larrcibee  y.  Marrisont  15  Minn.  196.  See, 
also,  note  — . 

h.  Requisites  of  the  notice.— The 

particular  errors  relied  on  as  the  grounds  of 
reversal  must  be  clearly  and  distinctly  speci- 
fied in  the  notice  of  appeal.  Kelty  v.  Jenkins, 
1  Hilt.  73 ;  Lee  v.  Schmidt,  id.  537 ;  less  fully, 
S.  C.  6  Abb.  183;  Majf<>r,  etc.  of  New  York, 
Y.  Green,  1  Hilt.  393;  compare  Williams  v. 
Cunningham,  2  Sandf.  632.  If  the  grounds 
on  which  the  appeal  is  taken  are  omitted,  the 
I4>peal  may  be  dismissed.  The  court  may, 
however,  allow  an  amendment  in  this  particu- 
lar. Irwin  V.  Muir,  13  How.  409;  S.  G.  4 
Abb.  133.  See,  also,  Griawold  v.  Van  Dew- 
sen,  2  E.  D.  Smith,  178.  Further,  as  to  the 
requirements  of  the  return,  consult  TuUock 
Y.  Bradshaw,  6  N.  Y.  Leg.  Obs.  318;  S.  G.  1 
Gode  R.  53;  Davis  v.  Lounsbury,  id.  71; 
Truax  v.  Clute,  7  N.  Y.  Leg.  Obs.  163; 
Thompson  v.  Hopper,  1  Gode  R.  103. 

c.  When  the  notice  a  nullity.— Where 

the  notice  of  appeal  does  not  state  any 
grounds  upon  which  it  is  founded,  it  is  insuf- 
ficient* Oiristman  v.  Paul,  16  How.  17; 
Derby  v.  Hannvn,  15  id.  32;  S.  G.  5.  Abb. 
150;  Bush  v.  Dennison,  14  How.  307; 
Schwartz  v.  Bendd,  2  £.  D.  Smith,  123.  See, 
however,  Webster  v.  Hopkins,  11  How.  140. 

d.  Example  of  insufficient  state- 
ment of  grounds  of  appeal.— A  state- 
ment that  the  proceedings  on  the  trial  furnish 

the  grounds  on  which  the  appeal  is  taken. 
Mayor,  etc,  of  New  York,  v.  Green,  1  Hilt. 
393.  That  testimony  material  to^  the  issue 
was  offered  on  the  trial,  which  was  excluded, 
and  that  material  testimony  was  admitted 
which  should  have  been  excluded,  and  that 
the  judgment  was  contrary  to  the  law.  Held, 
insufficient.  The  specific  errors  must  be 
pointed  out.  Deuchars  v.  Wheaton,  16  How. 
471 ,  Gray  v.  Hannah,  30  How.  156;  S.  G. 
1  Abb.  N.  S.  43.  It  is  altogether  too  general 
a  statement  to  say  that  the  judgment  is  con- 
trary to  the  law  and  evidence,  and  unsustained 
by  it.  KeUy  v.  Jenkins,  1  Hilt.  73 ;  Derby  v, 
Hannin,  15  How.  32;  S.  G.  5  Abb.  150;  Lee 
Y.  Schmidt,  1  Hilt.  537;  S.  G.  less  fully,  6 


Abb.  183.  The  statement  that  the  ''judgment 
was  excessive,  and  should  not  have  exceeded 
910  in  any  event,  hdd  insufficient,  and  upon 
the  justice's  judgment  being  reduced  in  the 
county  court,  the  appellant  was  refused  costs. 
Hotehkiss  v.  Banks,  36  How.  61. 

e.  Examples  of  sufficient  state- 
ment of  grounds   of  appeal. —  1st. 

**  The  judgment  should  have  been  for  the 
plaintiff,  for  at  least  915  damages,  besides 
costs,  instead  of  being  against  him  for  costs." 
2d.  ''The  justice  err^  in  admitting  improper 
evidence  on  the  psft  of  the  defendant,  after 
proper  objections  were  made  to  the  same  by 
the  plaintiff."  3d.  *'  The  justice  erred  in  ex- 
cluding proper  evidence  offisred  on  the  part  of 
the  plaintiff."  4th.  '<  The  judgment  is  with- 
out evidence,  and  contrary  to  law."  5th. 
"  The  judgment  is  against  both  law  and  evi- 
dence." Saundars  v.  Keough,  27  How.  477. 

/.  Where  the  motion,  to  diflmisfl  the 
appeal  should  be  made.— It  should  be 

made  at  special  term.  Griswold  v.  Van 
Deusen,  2  £.  D.  Smith,  178. 

^..  When  objection  to  the   suffi- 
ciency of  the  notice  should  be  made. 

If  this  is  objected  to,  the  proper  time  to  raise 
the  objection  is  on  the  motion  to  dismiss  the 
appeal.  Nye  v.  Ayres,  I  £.  D.  Smith,  532. 

h.  No  notice  attached  to  the  return. 

The  appeal  should  be  dismissed  when  no  no 
tice  of  appeal  is  attached  to  the  return.  Cabre 
V.  Sturges,  1  Hilt.  160.    See,  also,  Davis  v. 
New  York  and  Erie  Baihroad  Co.  id.  543. 

t.  United  States   revenue  stamp 

on  notioe  of  appeal. — ^The  court  cannot 
be  deprived  of  jurisdiction  by  act  of  Gongress 
by  declaring  the  notice  of  appeal  void  for 
want  of  a  stamp.  Lewis  v.  Bandall,  30  How. 
378 ;  S.  G.  1  Abb.  N.  S.  135.  See,  also, 
Walton  V.  Bryenih,  24  How.  357 ;  Warner  v. 
Paul,  4  Amer.  Law  Reg.  157 ;  Armstrong  v. 
Smith,  44  Barb.  120.  The  party  might  affix 
the  stamp  in  open  court.  Whitley  v.  Leeds,  27 
How.  378.  The  law  requiring  a  stamp,  was 
repealed  by  act  of  Gongress,  1867,  ch.  169,  §  9. 

j.  When  new  trial  a  matter  of  right. 

When  the  amount  in  litigation  is  sufficient,  a 
next  trial  in  the  county  court  is  a  matter  of 
right.  It  cannot  be  withheld  on  the  ^und 
tluit  there  is  a  want  of  particularity  m  the 
statement  of  the  grounds  of  the  appeal. 
Fowler  v.  WesterveU,  17  Abb.  59 ;  S.  0. 40 
Barb.  374. 


II.  What  Judgments  mat  be  Appealed  From. 


a.  Judgment  in  parties'  favor.— A 

party  may  have  a  judgment  of  a  justice  of 
the  peace,  in  his  own  favor,  reversed,  when 
he  has  recovered  a  less  sum  than  the  evidence 
shows  he  was  entitled  to.  Slaman  v.  Buckley, 


29  Barb.  290;  BisseU  v.  MarshaU,  6  Johns. 
100;  Johnson  v.  Jebb,  3  Burr,  1772. 

b.  Construction  of  the  words, "  per- 
sonal notice." — The  personal  notice  of  the 
judgment,  required  by  this  secti<m  (354),  to 
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limit  the  time  to  appeal,  means  a  personal  no- 
tice from  the  party  who  has  obtained  the 
judgment.  The  notice  must  be  tDritten,  or 
the  limitation  does  not  take  effect.  Pearson 
y.  Lav^,  35  How.  193;  S.  0.  53  Barb.  407. 

^  c.  Under  mechanics'  lien.—  A  jus- 
tice's judgment,  rendered  under  the  provi- 
Tisions  of  this  law,  is  a  judgment  in  a  civil 
action,  and  may  be  reviewed  on  appeal  to  the 
county  court,  the  same  as  other  judgments. 
People  ex  rel,  Bendon  t.  County  Judge' of 
Benseelaer,  13  How.  399.  See,  also,  StUHvan 
V.  Brewster,  8  Uow.  207;  S.  C.  I'E.  D. 
Smith,  681 ;  Cronk  v.  Wkittaker,  1  id.  647, 
and  many  other  cases  reported  in  the  same 
volume. 

d.  Mechanics'  lien  discharged  of 
record,  unless  proceeding  stayed.— 

Under  a  judgment  exempting  property  from 
a  mechanic's  lien,  the  lien  may  be  discharged 
of  record  unless  proceedings  have  been  duly 
stayed,  and  notwithstanding  an  appeal  has 
been  taken  under  Laws  of  New  York,  1863, 


p.  859,  ch.  500,  §§  7,  8.  Van  Cleve  v.  Abbat^ 
3  Abb.  N.  S.  144. 

«.  Where  an  appeal  may  be  had— 
judgment  by  deiaxQt— The  rule  is  the 

same  now  as  formerly ;  where  judgment  has 
been  taken  by  default,  no  appeal  can  be  had. 
The  party  must  seek  his  relief  by  motion  to 
the  court  where  the  action  was  commenced. 
Where  a  judgment  is  taken  by  default,  it  is 
for  the  purpose  of  an  appeal,  equivalent  to  a 
judgment  by  confession.  Briggs  v.  Bergen,  23 
N.  Y.  (9  Smith),  162;  OHs  v.  Spencer,  16  N. 
Y.  (2  Smith),  610 ;  S.  C.  15  How.  425 ;  6  Abb. 
127;     Thurber    v.    Toumsend,    22    N.    Y. 

8  Smith),  517 ;  Hunt  v.  Bloomer,  13  N.  Y. 

3  Kern.),  343;  S.  C.  12  How.  567 ;  Dorr  v. 
Jirae,  5  How.  323;  S.  G.  8  Barb.  351;  1 
Code  R.  N.  S.  74,  sub  nom.  Dorr  v.  Birdge; 
Adams  v.  Oaks,  20  Johns.  282;  Jones  v.  Kip, 
7  N.  Y.  Leg.  Obs.  91 ;  S.  C.  1  Code  R.  119; 
Perkins  v.  Famham,  10  How.  120;  MdUby 
v.  Greene,'!  Keyes,  548. 


ITL  Judgments  from  which  no  Appeal  Lies. 


a.  Private  roadway. — An  appeal  can- 
not be  taken  to  the  county  court  from  the 
verdict  of  a  jury  given  upon  the  laying  out 
of  a  private  roadway.  Upon  receiving  -the 
verdict,  the  commissioners  of  highways  must 
lay  out  the  road.  The  rule  is  different .  with 
regard  to  a  public  road  or  highway.  People 
ex  rel,  Keenholts  v.  Robinson,  29  Barb.  77 ; 
S.  0.  17  How.  534.  See,  also.  Fowler  v. 
Lansing,  9  Johns.  349. 

b.  No  costs  awarded*—The  judgment 
is  incomplete,  and  will  not  be  affirmed  or  re- 
versed, where  the  justice  awards  no  costs. 
Mo\nell  V.  Wetter,  2  Johns.  8;  Haulenbeek 
V.  Gmies,  7  Abb.  421 ;  S.  C.  2  Hilt.  239 ; 
NeUis  V.  Turner,  4  Denio,  553.  Compare, 
however,  Gfregory  v.  Trainer,  I  Abb.  209 ;  S. 
G.  less  fully  reported,  4  £.  D.  Smith,  58. 

c.  Appeal  applicable  to  jurisdic- 
tional  defects,  as  well  as  mere  irreg- 
ularity'.— An  appeal  may  be  taken  from  ju- 
risdictional defects,  as  well  as  from  matters  of 
mere  irregularity.  Although  a  party  is  at 
liberty  to  treat  a  judgment  or  proceeding  as 
void  for  want  of  jurisdiction,  he  may  also 
seek  a  reversal  of  the  proceedings  by  certiO" 
rari  or  appeal.  Fitch  v.  Devlin,  15  Barb.  47. 
See,  also,  Starr  v.  Trustees  of  VtUage  of 
Boch^ter,  6  Wend.  564. 

d.  Court  cannot  vacate  its  own 

Judgment. — ^The  only  way  that  the  marine 
court  of  the  city  of  New  York  can  vacate  its 
own  judgment,  is  by  a  regular  appeal  to  its 
own  general  term,  unless  such  judgment  was 
obtained  by  default.  A  perpetual  injunction 
will,  however,  be  granted  on  motion,  against 
the  enforcement  of  such  a  judgment,  on 
proper  grounds  shown.  Martin  v.  Mayor,  etc. 
of  New  York,  20  How.  87 ;  S.  0.  11  Abb. 


295;  S.  0.  Aff'd,  12  id.  243.  See,  also, 
Floyd  V.  Jayne,  6  Johns.  Oh.  479 ;  Living^ 
ston  V.  Hubbs,  2  id.  512 ;  Amdt  v.  WUliams, 

16  How.  244. 

e.  Appeal  from  the  marine  court, 

New  York  city. — Where  an  action  was 
tried  in  this  court  by  a  single  judge,  it  is 
premature  to  appeal  to  the  common  pleas; 
such  an  appeal  can  only  be  resorted  to  after 
an  actual  determination  made  by  the  marine 
court  at  general  term.  People  ex  rel,  Debenetti 
V.  Gale,  22  Barb.  502 ;  S.  G.  3  Abb.  57,  sub 
nom.  People  ex  rd.  Debenetti  v.  Clerk  of  New 
York  Marine  Court;  16  How.  199 ;  People 
V.  Clerk  of  New  York  Marine  Court,  3  Abb. 
309 ;  S.  0.  la  How.  260 ;  Aff'g  S.  0.  People 
V.  Gale,  supra ;  People  ex  rel,  Figaniere  v. 
Justices  of  New  York  Marine  Court,  2  Abb. 
126;  Aff'd,  id.  240;  White  v.  Anderson,  12 
How.  377;  contra.  La  Fhrge  v.  Norris,  3 
Abb.  314  (n.)  When  the  general  term  merely 
reverses  a  judgment  rendered  by  one  of  ita 
justices>  and  in  no  way  determines  the  rights 
of  the  parties.  Hone  v.  Julien,  9  Abb.  193 ; 

17  How.  338,  sub  nom.  Hone  v.  Joslien; 
Howe  V.  JuHen,  2  Hilt.  453 ;  compare  Whit- 
lock  V.  Joseph,  14  Abb.  342. 

/.  Failure  to  prosecute.— The  general 
term  of  this  court  dismissed  an  appeal  brought 
for  want  of  prosecution.  Held,  that  no  apj^al 
lay  to  the  common  pleas.  Harper  v.  Had, 
1  Daly,  498 ;  S.  C.  30  How.  126. 

g-  Judgment  reversed,  new  trial 

ordered.  —  When  the  general  term  of  this 
court  make  an  order  reversing  a  judgment 
and  granting  a  new  trial,  such  order  is  appeal- 
able to  the  common  pleas.  Williams  v.  Trades-- 
men's  Fire  Insurance  Co,  1  Daly,  437.  See, 
also,  S.  G.  id.  322. 


700 


Afpbalb  to  Oountt  Coubt,  Etc. 


[§  854/ 


IV,  Sebtige  op  the  Notice  op  Appeal. 


a.  Notioe  may  be  served  on  dark 

of  OOUrt. — Where  a  judgment  of  the  marine 
court  has  been  rendered,  £rom  which  an  appeal 
is  taken,  notice  of  such  appeal  may  be  served 
on  the  clerk  of  said  court.  There  is  no  neces- 
sity to  serve  notice  on  the  justices.  Irwin  ▼. 
Muir,  13  Row.  409;  S.  G.  4  Abb.  133. 
Notice  may  also  be  served  on  the  respondent's 
attorney,  if  the  respondent  cannot  be  found 
after  diligent  inquiry.  Loeschery^ordmeyer, 
13  How.  146;  S.  0.  3  Abb.  244.  The  costs 
may  also  be  paid  to  said  clerk.  lb. 

b.  Where  the  servioe  may  be  maxle. 

The  service  of  notioe  of  appeal  may  be  made 
upon  the  party  any  where,  either  in  or  out 
of  the  county  in  which  the  justice  resides. 
DanieU  v.  Rogers,  36  How.  230.  See,  also. 
Holmes  t.  Carley,  31  N.  Y.  (4  Tiff.),  291 ;  S. 
C. 32  Bafb.  440;  Union  Fumaee  Co.  t.  Shep- 
herd, 2  HiU,  413 ;  Douw  t.  Mice,  11  Wend. 
178. 


e.  Example  of  improper  seryioe.-^ 

The  notice  of  ^ipeal  was  served  on  resptmd- 
ent's  attorney,  and  subsequently  taken  back 
to  be  served*  on  another  person.  Held,  thai 
the  first  delivery  was  no  service.  JEarU  t. 
Chapman,  3  £.  D.  Smith,  216. 

d.  Proof  of  non-residenoe.--  It  is  no 

proof  of  the  non-residence  of  the  respondent, 
where  it  is  shown  that  she  could  not  oe  found 
at  her  residence,  nor  could  it  be  ascertained 
where  she  was.  Duffy  v.  Morgan,  2  &uidf 
631. 

e.  Admission  of  due  servioe.  — An 

admission  of  due  service  of  a  notice  of  appeal 
was  given.  Held,  that  such  admission  waived 
the  (Ejection  that  such  notice  was  not  served 
in  time.  Siruoer  v.  Ohio  Insuranee  Co,  16 
How.  422;  S.  0.  9  Abb.  23. 


V.  What  Necessakt  fo  Render  the  Appeal  EFFBcruAL. 


a.  Need  be  no  service  on  respond- 
ent or  his  attorney.— There  is  no  pro- 
vision of  law  or  practice  requiring  the  under- 
Uking  required  by  §§  354,  356  of  the  Code 
to  be  served  on  the  respondent  or  his  attorney. 
Jackson  v.  Smi^  16  Abb.  201 ;  S.  G.  25  How. 
476. 

h.  Deposit  neoessary.— The  undertak- 
ing or  deposit  required  by  this  section  is  abso- 
lutely necessary  to  render  the  appeal  effectual 
in  any  case ;  but  this  was  designed  to  be  a 
distinct  and  different  undertaking  from,  and 
not  intended  as  a  substitute  for,  the  under- 
taking to  be  given  to  stay  execution,  required 
by  sections  355,  356  of  the  Code.  Onderdonk 
V.  Emmons,  17  How.  545;  S.  0.  2  Hilt.  504; 
S.  C.  more  fully  reported,  9  Abb.  187.  See, 
also,  Conway  v.  Hiichins,  9  Barb.  378. 

e.  Undertaking  given  under  this 
seotion,  damages,  appeal.— The  under- 
taking given  under  this  section  of  the  Code, 
to  pay  "  all  costs,  extra  costs,  and  disburse- 
nents  awarded  against  the  ^>pellant  in  the 


first  action,  as  well  as  costs  and  damages  thai 
may  be  awarded  against  him  upon  s^p^eal,"  in 
case  the  judment  shall  be  aflBirmed,  does  not 
bind  the  said  sureties  for  the  payment  of  the 
damages  recovered  by  the  judgment  appealed 
from.  Onderdonk  v.  Emmons,  supra, 

d.  When  sureties'  liability  flxed.^ 

The  moment  the  judgment  of  the  court  below 
is  ajffirmed,  the  liability  of  the  sureties  becomes 
fixed  for  the  costs,  etc.  Onderdonk  ▼.  En^ 
mons,  17  How.  547 ;  S.  0.  2  Hilt.  504;  9  Abb. 
187. 

e.  Undertaking— amendment.— The 

court  is  not  authorised,  under  §  173  of  the 
Code,  to  amend  an  undertaking  on  appeal, 
without  the  consent  of  the  sureties ;  it  may, 
however,  be  done  if  they  consent.  Langley  v. 
Warner,  1  N.  Y.  (1  Comst.),  606;  S.  C.  3 
How.  363 ;  1  Code  R.  HI ;  Wilson  v.  AUen, 
3  How.  369;  consul t»  however,  Wood  v. 
Kdly,  2  Hilt.  334 ;  Irwin  v.  Muir,  13  How 
409;  S.  0.4  Abb.  133. 


VL  In  General. 


a.  Both  parties  may  aroeal. — The 

same  judgment  maybe  appealed  from  bv  both 
parties.  Glassner  v.  Wheaton,  2  £.  D.  ^mith, 
352 ;  Beach  v.  Raymond,  id.  496 ;  Robbins  v. 
Codman,  4  id.  316. 

b.  Party  must  appeal,  if  he  wotild 

have  relief. — The  respondent  can  have  no 
relief  on  an  appeal  taken  by  the  other  party. 
In  other  wonis,  on  an  appeal  taken  by  one 
party,  the  other  can  have  no  relief.  Olassner 
V.  Wheaton,  supra.  See,  also.  Beach  v.  Ray- 
mond, 2  E.  D.  Smith,  496 ;  Rooney  v.  Second 
Avenue  Railroad  Co,  18  N.  Y.  (4  Smith), 
368. 

e.  Time  of  serving  notice  of  appeal. 

It  is  not  necessary  to  docket  the  judgment  be- 


fore serving  notice  of  appeal ;  it  may  be  done 
as  soon  as  it  is  rendered  by  the  justice.  (Tm- 
wold  V.  Van  Deusen,  2  £.  D.  Smith,  178. 
The  day  on  which  the  justice's  judgment  is 
entered  is  to  be  excluded,  and  the  last  day  on 
which  the  notice  may  be  served  is  to  be  in- 
cluded. Phelafi  v.  Douglass,  11  How.  193, 
and  cases  cited;  Young  v.  Whiicomb,  46 
Barb.  615 ;  the  case  of  OaUt  v.  Finch,  24 
How.  195,  distinguished. 

d.  Delay  in  servioe. — Unless  the  notice 
of  appeal  is  served  within  twenty  days  after 
judgment,  the  right  to  appeal  is  gone.  It  is 
not  possible  to  supply  the  omission.  Purtfy  v. 
Harison,  6  N.  Y.  Leg.  Obs.  393 ;  S.  0.  1 
Code  R.  54,  sub  nom.  Purdy  v.  Harrison* 
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See,  also,  TuUoek  t.  BradsJuiw,  6  N.  T.  Leg. 
Obs.  318  ;  S.  G.  1  Code  R.  53  ;  People  ex  rd. 
GemmiU  y.  Eldridge^  7  How.  108 ;  Seymour 
T,Judd,  2  N.  Y.  (2  Comst.),  464;  contra, 
Crittenden  y.  AdamSy  5  How.  310;  S.  C.  3 
Code  R.  145 ;  1  Code  R.  N.  S.  21. 

e.  Objections  to  notice— when  and 

where  taken. — The  proper  time  to  raise- 
any  objection  to  the  regularity  of  the  notice, 
is  when  the  motion  to  dismiss  the  appeal  is 
heard.  It  cannot  be  considered  on  the  align- 
ment of  the  appeal.  Mills  y.  Shult,  2  £.  D. 
Smith,  139.  see,  also,  N$fe  y.  Ayres^  1  id. 
533;  Partridge  y.  Thayer,  2  Sandf.  228. 
The  motion  should  be  made  at  special  term.. 
Griswold  y.  Van  Deusen,  2  £.  D  Smith,  178. 

/.  General  appearain^e.  waiver  of 
ri^t  to  have  appeal  oismissecL-— 

where  the  respondent  puts  in  a  general  ap- 
pearance in  the  appellate  court,  and  notices 
the  appeal  for  argument,  these  are  positive 
acts  of  submission  to  that  tribunal,  wholly 
inconsistent  with  a  claim  that  the  appeal  was 
not  brought  in  time.  In  such  a  case,  he  can- 
not haye  the  appeal  dismissed  on  these 
grounds.  Pear$on  y.  Lov^joy,  35  How.  193; 
S.  C.  53  Barb.  407. 

Justice's  fee  for  the  return.— 

here  an  appeal  is  taken  from  a  justice's 
judgment,  his  fee  for  making  the  return  must 
be  paid  at  the  time  of  the  service  of  the  no- 
tice of  appeal.  The  appeal  may  be  dismissed, 
where  the  return  is  not  made  in  consequence 
of  the  non-payment  of  such  fee.  Van  Heusen 
y.  Kirkpatncky  5  How.  422;  S.  0.  1  Code  R. 
N.  8.  74. 

A.  Notice  must  state  grounds  on 
which  party  appeals.— In  this  case  the 

affidavit  did  not  state  the  grounds  on  which 
the  party  appealed,  although  it  did  state  vari- 
ous objections  as  having  been  taken  and  over- 


^ 


ruled  on  the  trial.  Sullivan  v.  McDonald,  2 
Sandf.  632  ^n.)  See,  also,  Williams  v.  Cun^ 
ningham,  ia.  632.  The  appeal  will  be  dis- 
missed unless  the  notice  states  the  specific 
ground  on  which  it  is  taken.  Schwartz  v. 
Bendel,  2  £.  D.  Smith,  123 ;  Cole  v.  Bell,  48 
Barb.  194.  See,  also,  Derby  v.  Hannm,  15 
How.  32;  S.  C.  5  Abb.  150;  Cristman  y. 
Paul,  16  How.  17-;  contra,  Webster  v.  Hop- 
kins, 11  id.  140. 

i.  Single   ground   in  notice,  the 
whole  case  may  be  reviewed.— The 

rule  is  well  settled  that  when  the  notice  of 
appeal  states  a  single  ground  on  which  the 
appeal  is  founded,  that  fact  confers  jurisdic- 
diction  on  the  county  court  to  examine  the 
whole  case.  Forman  v.  Forman,  17  How. 
255;  contra,  Derby  v.  Hannin,  15  id.  32; 
S.  C.  5  Abb.  150;  Cristman  v.  PatU,  16 
How.  17 ;  Bush  v.  Dennison,  14  How.  307. 

j.  Example  of  suffloient  notioe.— 

Where  the  notice  alleges  that  the  judgment 
is  against  law  and  evidence,  this  is  a  sufficient 
compliance  with  the  requirements  of  section 
353  of  the  Code.  Fowler  v.  Westervelt,  40 
'Barb.  375 ;  S.  C.  17  Abb.  59. 

k.  When  is  the  appeal  i)er&cted.— 

In  order  that  the  app^  from  a  justice's 
judgment  may  be  perfected,  notice  of  appeal 
must  be  served  on  the  justice  and  on  the 
respondent  (or  his  attorney,  if  he  be  a  non- 
resident). Unless  all  the  requirements  of  the 
statute  are  complied  with,  tne  appeal  is  not 
perfected,  and  execution  may  be  issued  on  the 
judgment.  People  ex  rel,  GemmiU  v.  Eldridge, 
7  How.  108.  See,  also,  Schermerhorn  v. 
Goliefe,  1  Code  R.  N.  S.  290.  Costs  of  the 
action  in  the  court  below  must  be  paid  by  the 
appellant,  before  the  appeal  is  perfected  to' 
the  county  court.  Griswold  v.  Van  Deusen,  2 
£.  D.  Smith,  178. 


^  355.  [305.]  (Am'd  1849, 1863.)  Security  to  stay  execution. 
When,  by  the  terms  of  section  352,  the  appellant  is  entitled  to  a  new 
trial  in  the  appellate  court,  he  shall,  at  the  time  of  taking  his  appeal,  and 
in  all  other  cases,  if  he  desires  a  stay  of  execution  of  the  judgment,  give 
security,  as  provided  in  the  next  section. 


a.  Undertaking  must  be  given.— 

An  tppeftl  which  is  not  followed  up  hj  the 
undertaking  required  hj  the  Code,  §§  355, 
356,  357,  does  not  operate  as  a  stay  of  any 
further  proceedings  which  the  plaintiff  might 
elect  to  pursue,  in  order  to  enforce  the  collect . 
tion  of  the  judgment.  Conway  ▼.  Hitchins, 
9  Barb.  378. 

b.  Justice's  judgment  not  super- 
seded by  appeal.— -An  appeal  from  a  jus- 
tice's judgment  to  the  county  court  does  not 

supersede  the  judgment  in  the  court  below. 
The  county  court  does  not  proceed  de  novo 
with  the  trial,  as  was  the  case  on  an  appeal 
before  the  Code.  Pruyn  v.  Tyler,  18  How. 
331.   But  now  a  new  tnal  ia  had  in  the  county 


court,  in  some  cases.  See  §  352.  See,  also, 
Yeaton  ▼.  United  States,  5  Cranch,  281,  283; 
Cofdey  v.  Palmer,  2  N.  Y.  (2  Comst;),  182. 

c.  Judgment  affirmed  or  reversed. 

The  appellate  jurisdiction  is  merely  of  errors 
in  the  court  below ;  the-  judgment  is  merely 
affirmed  or  reversed,  and  the  whole  proceed- 
ings are  like  those  formerly  had  on  certiorari. 
Pruyn  v.  Tyler,  supra.  Changed  by  statute. 
See  §  352,  ante.  See,  also,  Whitney  y.  Bay» 
ard,  2  Sandf.  634. 

d.  Appeal  must  be  on  statutory 

grounds. — The  only  Grounds  on  which  pro- 
ceedings can  be  stayed  by  the  appellate  court 
are  those  prescribed  by  the  statute.  Hawkins 
y.  Mayor,  etc.  of  New  York,  5  Abb.  344. 
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e.  When  the  question  as  to  whether 
the  provisions  of  the  Code  have  been 
complied  with  can  arise.  — This  ques- 
tion can  only  arise  upon  a  motion  to  have  the 
proceeding  of  the  opposite  party  set  aside 
by  a  motion  made  subsequent  to  the  giving  of 
the  security.  Dyekman  v.  VcUiente,  28  How. 
346 ;  S.  C.  43  Barb.  131 ;  19  Abb.  130 

/.  What  will  operate  to  sux)er8ede 

a  stay. — In  order  tuat  the  stay  may  be  su- 
perseded, there  must  be  a  formal  judgment, 
entered  by  the  clerk.  A  stay  of  proceedings 
is  not  removed  for  the  purposes  of  an  appeal, 
so  that  the  respondent  will  be  enabled  to 
issue  execution  upon  the  judgment  appealed 
from,  by  a  judgment  on  the  appeal  announced 
orally,  and  entered  in  the  minutes.  Bowman 
V.  Tallmany  28  How.  482 ;  S.  C.  19  Abb.  84 ; 
2  Rob.  632;  3  id.  633.  See,  also,  Lentilhon 
T.  Mayor y  etc.  of  New  York,  1  Code  R.  N.  S. 
Ill;  S.  C.  3  Sandf.  721. 


9'  Stay  of  proceedings  violated. — 

After  a  party's  proceedings  have  been  stayed, 
with  the  exception  that  leave  has  been  re- 
served to  him  to  enter  judgment,  it  will  be 
a  violation  of  the  stay,  and  a  nullity,  if  he 
serve  a  notice  of  the  entry  of  judgment. 
This  will  not  limit  the  time  within  which  an 
appeal  can  be  taken.  White  t.  Klinken,  16 
Abb.  109.  . 

h.  Effect  of  the  stay.— All  furtho* 

proceedings  upon  the  judgment  appealed  from 
are  stayed  by  the  giving  of  the  undertaking, 
but  those  already  had  are  not  affected  by  it; 
e.  g.,  if  execution  has  been  issued,  and  a  levy 
maide  before  the  appeal  is  perfected,  no  sale 
can  be  had  pending;  the  appeal.  But  the  levy 
is  not  dischargecT  by  the  appeal,  and  the  ap- 
pellant cannot  have  the  gtKMls  returned  to 
him.  Smith  v.  AUen,  2  £.  D.  Smith,  259. 


k  356.  [306.]  (Am'd  1849.)  Form  of  undertaking. 

The  security  shall  be  a  written  undertakinjg,  executed  by  one  or  more 
sufficient  sureties,  approved  by  the  county  judge,  or  by  the  court  below,  to 
the  effect  that  if  judgment  be  rendered  against  the  appellant,  and  execu- 
tion thereon  be  returned  unsatisfied,  in  whole  or  in  part,  the  sureties  will 
pay  the  amount  unsatisfied. 


a.  Who  may  issue  the  execution.— 

After  the  judgment  has  been  docketed  with 
the  clerk  of  the  court,  the  execution  thereon 
should  be  issued  by  the  party,  or  his  attor- 
ney, not  by.  the  county  clerk.  Brush  ▼.  Lee, 
'34  How.  283 ;  S.  0.  36  N.  Y.  (9  Tiflf.),  49 ; 
3  Abb.  N.  S.  204;  1  Trans.  App.  66;  18 
Abb.  399. 

b.  When  the  stay  ceases.  — When 

the  judgment  is  affirmed  the  stay  ceases,  and 
after  the  fonnal  judgment  has  been  entered 
by  the  clerk,  the  respondent  may  proceed  to 
•oUect  his  judgment.  Onderdonk  v.  Emmons, 
t  Hilt.  504;  S.  C.  9  Abb.  187  ;  17  How.  545. 
See,  also,  Bowmam  y.  TcUlman,  28  How. 
482;  S.  0.  19  Abb.  84;  2  Rob.  G32;  3  id. 
633 ;  Lentilhon  y.  Mayor,  etc,  of  New  York, 
I  Code  R.  N.  S.  HI ;  S.  0.  3  Sandf.  721. 

c.  When  the  liability  of  the  sure- 
ties commenoes. —  When  sureties  have 

entered  into  an  undertaking  under  this  sec- 
tion (356),  their  liability  does  not  arise  until 
judgment  has  been  affirmed  and  perfected, 
^,x\d  execution  thereon  has  been  returned  un- 
satisfied. Onderdonk  y.  Emmons,  2  Hilt. 
504;  S.  C.  9  Abb.  187;  17  How.  545. 

d.  What  the  undertaking  need  not 

include. — It  is  not  necessary  that  the  un- 
dertaking required  by  this  section  should 
include  that  required  by  §  354.  Sperling  v. 
I^vy,  1  Daly,  95 ;  contra,  Brush  v.  Lee,  18 
Abb.  399;  S,C.  Aff'd,  36  N.  Y.  (9  Tiff.),  49; 
34  How,  ^3;  3  Abb.  if,  S.  204;  1  Trans. 
App.  66:  33  How.  617  (n.) 


e.  Action  on  undertaldne— instru- 
ment valid  although  no  considera- 
tion expressed.— The  appeal  bond  is  valid, 
provided  it  contains  the  requisite  stipulations, 
notwithstanding  it  does  not  express  a  consid- 
eration, and  is  not  under  seal.  The  statute 
of  frauds  does  Qot  apply  to  such  instrunaents. 
No  form  of  the  undertaking  is  prescribed  by 
the  Code.  Doolittle  v.  IHninny,  31  N.  Y.  (4 
Tiff.),  350 ;  Thompson  v.  Blanchard,  3  N  Y.  (3 
Comst.),  335 ;  S.  0.  2  N.  Y.  (2  id.),  561 ;  4 
N.  Y.  (4  id.),  303.  See,  also,  ^nsrUng  y. 
Levy,  1  Daly,  95. 

/.  Extent  of  sureties,  liability.— 

Where  a  justice's  judgment  is  appealed  from 
to  the  county  court,  and  an  appeal  bond  is 
executed  conditioned  that  '*  if  judgment  shall 
be  rendered  against  the  appellant,  and  execu- 
tion thereon  be  retunied  unsatisfied  in  whole 
or  in  part,  the  obligors  will  pay  the  amount 
unsatisfied,"  and  said  judgment  is  reverned 
by  the  county  court,  and  an  appeal  to  the 
supreme  court  is  had,  which  reverses  the 
judgment  of  the  county  court,  and  aftirms 
the  justice's  judgment  with  costs,  the  sureties 
will  be  held  liable  not  only  for  the  amount 
of  the  judgment  in  the  county  court,  but  also 
for  the  amount  recovered  in  the  highest 
court.  Smith  y.  Grouse,  24  Barb.  433. 

g>  Error  in  judgment— invalid  un- 
dertaking.— where  a  judge,  in  the  exercise 
of  his  discretion,  approves  an  undertaking, 
which  proves  to  be  invalid,  will  lie  against  him. 
Chickling  y.Eobinson,  3  Gushing  (Mass.  B.), 
543. 


^§  357-360.] 
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^  35T«  [307.]  (Am'd  1849.^  ExecnUion^  how  stayed. 

The  delivery  of  the  undertaking  to  the  court  below  shall  stay  the  issu* 
ing  of  execution ;  or  if  it  have  been  issued,  the  service  of  a  copy  of  the 
undertaking,  certified  by  the  court  below,  upon  the  officer  holding  the 
execution,  shall  stay  further  proceedings  thereon. 


a.  Bad  faith. — An  appeal  was  perfected 
after  execution  had  been  issued;  before  the 
constable  had  made  his  levj  a  copy  of  the 
undertaking  was  served  upon  the  plaintiff,  but 
not  upon  the  constable.  After  the  receipt  of 
the  undertaking,  the  plaintiff  directed  the 
constable  to  go  on  with  the  levy,  which  he 
did.  Held^  tliat  the  lev)f  having  been  made 
in  bad  faith,  must  be  set  s&ide.  Jones  ▼.  Mcr- 
Carl,  7  Abb.  418. 

b.  Staj  of  proceedings  —  manda- 
mus.— Where  a  temporary  mandamus  is 
awarded,  and  an  appeal  on  the  question  is 
taken  to  the  court  of  appeals,  all  proceedings 


on  the  judgment  are  stayed.  After  the  appeal 
is  perfected,  if  a  mandamus  issue,  it  will  be 
set  aside  as  irregular.  People  ex  rel,  ThomcLS 
T.  Ck>mmi8sioner8  of  Highways  of  Milton,  25 
How.  257. 

c.  Amount  of  seonrity  regulated 

by  the  Code.  —  The  Code  regulates  the 
amount  of  the  security  to  be  given  on  appeal 
from  an  order  granting  a  new  trial,  and  pro- 
ceedings will  not  be  stayed  on  any  other 
terms.  Dykeman  ▼.  VaUente,  28  How.  346; 
S.  C.  43  Barb.  131 ;  19  Abb.  130,  sub  nom. 
Dyd^man  ▼.  Valiente. 


§  358.  [308.J  (AmM  1849.)  In  case  of  death  of  justice,  unaertatcing  to 
be  filed. 

Where,  by  reason  of  the  death  of  a  justice  of  the  peace,  or  his  removal 
from  the  c  uiity,  or  any  other  cause,  the  undertaking  on  the  appeal  cannot 
be  delivered  to  him,  it  ^halI  be  filed  with  the  clerk  of  the  appellate  court, 
and  notice  thereof  given  to  the  respondent,  or  his  attorney  or  agent,  as 
provided  in  section  354  ;  it  shall  thereupon  have  the  effect  as  if  delivered 
to  the  justice. 

k  359^  [309.]  (Am'd  1849,  1852,  1865,  1866,)  Filing  notice  of  appeal, 
instead  of  service. 

When,  by  reason  (»f  the  death  of  a  justice  of  the  peace,  or  his  absence 
from  the  county,  or  any  other  cause,  the  notice  of  appeal  cannot  be  served 
as  provided  by  section  353,  it  may  be  served  by  leaving  the  same  with  the 
clerk  of  the  county. 

§  3(30.  [311.]  (Am'd  1849,  1852,  1862,  1865,  1866.)  Return,  when  and  how 
made  and  compelled. 

The  court  below  shall  thereupon,  after  ten  days,  and  within  thirty  days 
after  service  of  the  notice  of  appeal,  make  a  return  to  the  appellate  court 
of  the  testimony,  proceedings  and  judgment,  and  file  the  same  in. the 
appellate  court.  The  return  may  be  compelled  by  atttichment.  But  no 
justice  of  the  peace  ishall  be  bound  to  make  a  return  unless  the  fees  pre- 
scribed by  the  last  section  of  this  chapter  be  paid  on  the  service  of  the 
notice  of  appeal ;  provided,  however,  that  in  cases  where  the  amount  for 
which  judgment  is  demanded  by  either  party  in  his  pleadings  in  the  court 
below  exceeds  fifty  dollars,  or  where  the  value  of  the  property  recovered, 
as  appears  from  the  verdict  or  judgment,  shall  exceed  fifty  dollars,  the 
testimony  need  not  be  returned;  but  in  such  case  the  court  below  shall 
return  the  process  by  which  the  action  was  commenced,  with  the  proof  of 
service  thereof,  and  the  pleadings  or  copies  thereof,  the  proceedings  and 
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judgment,  together  with  a  brief  statement  pf  the  amount  and  nature  of  the 
claim  or  claims  litigated  by  the  respective  parties,  and  in  all  cases  the  notice 
of  appeal  shall  be  annexed  to  the  return  ;  but  in  cases  where  the  appellant 
shall,  in  accordance  with  the  provisions  of  section  352  of  this  act,  state 
in  the  notice  of  appeal,  that  such  appeal  is  taken  upon  questions  of  law 
only,  the  court  below  shall  return  to  the  appellate  court  the  testimony, 
proceedings  and  judgment 

I.  The  Eetubn,  When  and  How  Made. 
1.   What  it  must  coniain* 


a.  Besponsibility  of  the  Justice.— 

A  justice  of  the  peace  is  liable  for  a  false 
return  to  an  appeal,  for  any  damages  which  a 
paKy  to  such  appeal  may  sustain  by  reason 
of  such  false  return.  He  acts  ministerially 
in  making  a  return  to  an  appeal.  MacDonell 
T.  Buffum,  31  How.  154;  Houghton  t. 
Swarthout,  1  Denio,  589.  See,  also,  Tomp- 
kins Y.  Sands,  8  Wend.  462;  Cunningham  t. 
Bwsklin,  8  Cow.  178;  Scott  t.  Bushman, 

1  Cow.  212. 

6.  Rtde  with  regard  to  return.— The 

return  should  set  forth  the  day  whereon  ludg- 
ment  was  rendered,  the  date  of  the  trial,  the 
day  issue  was  joined,  the  adjoumm^ts  to 
what  time,  and  the  date  when*  the  process 
was  returnable.  Peters  ▼.  Diossy^  3  £.  D. 
Smith,  115.  The  pleadings,  as  well  as  the 
eyidence,  must  be  contained  in  the  return. 
Batdston  t.  McCldland,  2  id.  60.  See,  also, 
Smith  ▼.  Van  Brunt,  id.  534.  AU  the  testi- 
mony received  by  the  justice  on  the  trial  must 
be  contained  in  the  return  to  an  appeal  under 
the  Code,  OrcuU  v.  Cahill,  24  N.  Y.  (10 
Smith),  578;  Qgden  v.  Sanderson,  3  £.  D. 
Smith,  167.  See,  however.  Low  v.  Payne,  4 
N.  Y.  (4  Comst.),  247 ;  Prosser  v.  iSecor,  5 
Barb.  607.  The  return  of  the  court  below 
must  contain  aU  the  testimony  and  proceed- 
ings. Where  the  return  is  not  sufficient  to 
present  the  whole  case,  the  parties  must  call 
for   a  further  return.  McCafferty  v.  Kelly, 

2  Sandf.  637.  See,  also,  Belshaw  v.  Colie, 
1  E.  D.  Smith,  213;  S.  C.  3  Code  R.  184. 
The  appeal  will  be  dismissed  where  no  notice 
of  appeal  is  attached  to  the  return.  Cahre  v. 
Sturges,  1  Hilt.  160;  Bush  \,  Dennison,  14 
How.  307.  Unless  the  contrary  distinctly 
appears,  it  will  be  presumed,  where  the  jus- 
tice's return  sets  forth  evidence  in  detail,  that 
the  whole  testimony  is  given,  it  will  not  be 
presumed  that  the  justice  had  evidence  before 
him  on  the  trial  which  he  does  not  embody  in 
the  return.  OrcuU  v.  Cahill,  24  N.  Y.  (10 
Smith),  578 ;  Hance  v.  Cayuga  and  Susque- 
hanna Bailroad  Co,  26  N.  Y.  (12  Smith), 
428 ;  Calligan  v.  Mix,  12  How.  495  (the  head 
note  in  this  case  is  incorrect;  13  How.  96, 
corrects  it).  See,  however,  Ixno  v.  Payne,  4 
N.  Y.  (4  Comst.),  247 ;  Prosser  v.  Secor,  5 
Barb.  607.  The  return  of  the  justice  must 
show  what  ju4g>l)«nt  was  rendered;  unless 
this  is  done  the  appeal  will  be  dismissed  with 
costs.  Woodside  V,  P.end€r,  2  £.  D.  Smith, 


390 ;  contra,  Klenek  v.  DeForesty  3  Code  R 
185. 

e.  Justice  need  not  wait  one  hour. 

It  is  not  necessary  that  the  justice  should 
wait  one  hour  after  the  time  mentioned  in  the 
summons,  before  hearing  the  case ;  this,  how- 
ever, is  the  rule  only  in  justices'  courts  in 
the  dty  of  New  York.  Klenek  t.  DeForest, 
supra. 

d.  Return  of  the  histioe  cannot  be 
impeached  hj  afiBdayit.— The  justioe'a 

return  is  conclusive  as  to  the  statements  con- 
tained in  it ;  it  cannot  be  impeached  or  con- 
tradicted by  affidavit.  The  only  way  that 
the  return  can  be  corrected  is  by  motion  to 
the  court.  S^^ence  v.  Beck,  1  Hilt.  276 ;  KU 
Patrick  ▼.  Carr,  3  Abb.  117;  MitehOl  v. 
Menkle,  1  Hilt.  142;  Kelly. v.  Brower,  id.  514. 

e.  Return  of  the  constable  con- 

dUEdve. —  The  return  of  the  constable,  that 
he  served  the  summons,  is  conclusive.  It 
gives  the  justice  jurisdiction  to  proceed  with 
the  cause  at  the  hour  when  the  summons  was 
returnable;  and  it  cannot  be  impeached  or 
brought  in  Question  on  an  appeal  from  the 
judgment,  if  the  oonstiKble  did  not  serve  a 
copy  of  the  summons,  the  defendant  mutt 
seek  his  remedy  against  the  constable  by  an 
action  for  a  false  return.  Haughey  v.  Wtison, 
1  Hilt.  259.  But  in  some  of  the  cases  it  is 
held  that  upon  an  appeal  the  false  return  may 
be  questioned,  if  such  point  is  raised  as  enpr 
in  fact.  See  the  following  cases :  Col.  Insur- 
ance Co.  V.  Force,  8  How.  353 ;  Putnam  v. 
Man,  3  Wend.  202;  Allen  v.  Martin,  10  id. 
300;  Elwell  y.  McQueen,  id.  519;  Case  v. 
Bedfield,  7  id.  398 ;  Beaty  v.  Perkins,  6  id. 
382 ;  Brintnall  v.  Foster,  7  id.  103. 

/.  Original  return,  or  certified  copy 
must  be  submitted.— The  rule  in  re^utl 
to  appeal  cases  in  the  common  pleas,  from  the 
marine  or  justices'  courts,  is  not  to  decide 
appeal  cases  except  upon  the  original  return 
or  a  certified  copy.  If  the  return  is  lost«  the 
parties  may  consent  that  the  justice  sign  the 
copy  submitted  and  add  the  pleadings,  or 
obtain  a  new  return.  Unless  the  papers  are 
properly  submitted,  the  appeal  will  be  dis- 
missed. Smith  V.  Van  Brunt,  2  £.  D.  Smith, 
534. 

g-  Reasons  held  not  sufficient  to 

set  aside  the  return.— The  avennent  that 
it  is  untrue,  or  incorrect  and  defective  in  its 
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gtit— wita,  or  tbit  it  ooDtaiiis  immtttwul 
matters,  is  not  sufficient  Nor  is  the  fact  that 
the  attorney  for  the  defendaut  in  error  drew 
up  the  return,  and  that  it  was  afterwards 
"  coiTected,  altered,  and  fixed,"  by  the  jus- 
tice, unless  abuse  is  clearly  shown.  Smith  v. 
Johnstim,  30  IIow.  374.  See,  also,  Eunter 
r.  Graoetf  4  Cow.  537. 

h.  Amended  retam.--ln  suqlh  a  case, 

an  amended  return  will  be  ordered,  and  upon 
proper  application  the  justice  will  be  required 
to  answer  specific  interrogatories  In  regard  to 
any  matters  clearly  material  to  the  case. 
8nUth  ▼.  Johnston^  30  How.  374. 

•'.  Betum  of  evidenoe  strioken  out 

in  the  courts  below. — ^A  party  may  com- 
pel  the  return  of  evidence  that  was  stricken 
out  in  the  court  below,  in  order  that  he  may 
bring  more  distinctly  before  the  appellate  court 
Che  ^ints  relied  imon  for  a  reversal  of  the 
decision.  Smith  ▼.  Johnston^  30  How.  374. 

i.  Trial  in  county  court— evidence. 

Where  an  appeal  is  haa  from  a  justice's  judg- 
ment to  the  county  court,  in  a  proper  ease, 
the  iustice  cannot  be  compelled  to  return  the 
eviaence  taken  before  him  on  the  trial.  If 
the  amount  exceeds  850,  it  is  a  proper  case 
for  trial  in  the  county  court.  Hobhs  v.  Wethr 
ertoax,  38  How.  385.  See,  also,  Ovenshire  ▼. 
Adee,  27  id.  368. 

A.  What  Questions  may  be  raised 
in  the  appellate  court.— when  an  appeal 

is  taken  from  a  justice's  judgment,  for  a  new 
trial,  the  party  can  raise  all  questions  which 
were  properly  raised  in  the  court  below  (ex- 
cept such  as  were  raised  to  proceeedings 
which  took  place  on  {he  trial  of  the  action), 
as  fully  as  he  could  do  if  the  appeal  were  on 
questions  of  law  only.  Stevens  t.  Benton,  39 
How.  13 ;  a.  C.  2  Laits.  156. 

L  Costs  and  return  fee.— Unless  the 

costs  and  return  fee  are  first  paid,  the  justice 
cannot  be  compelled  to  make  a  return.  Aid- 
rich  v.  Ketehum,  12  N.  Y.  Leg.  Obs.  319 ;  Van 
Heusen  Y.Kirhpatrick,  5  How.  422;  S.  C. 
1  Code  R.  N.  S,  74;  Bi^ay  t.  Eedrnan,  6  Cal. 
287.  If  the  non-payment  of  the  fee  is  the 
reason  why  the  return  is  not  made,  that  fact 
is  ground  for  dismissmg  the  «ppeal.  Vam 
Semen  r.  Kirl^patTick^  supra.    If  the  Justice 


has  made  his  letom  without  payment  of  hia 
costs  and  fee,  that  fact  is  no  ground  for  dis* 
missing  the  appeal.  Bray  v.  Bedman,  6  CaU 
287 ;  Van  Heusen  v.  Kirkpatrick,  supra, 

m.  Return  must  at  least  set  forth 
the  substance  of  the  pleadings.— 

Where  the  return  does  not  state  the  pleaaings 
in  substance,  or  set  them  forth,  a  copy  of 
them  should  be  annexed  to  it,  and  referred  to 
in  such  return.  Spring  v.  BaJcer  1  Hilt.  526. 
See,  also,  Smm  t.  Van  Bnmt,  2  £.  D. 
Smith,  534. 

n.  Original  return  must  be  .pro- 
duced on  the  argument.— The  i^pellate 

court  will  ref\ise  to  hear  or  decide  an  appeal, 
under  the  rule  prescribed  by  this  statute 
(§  305  Code),  unless  the  original  return,  or  a 
duly  certified  copy,  is  produced  at  the  ai^gu- 
ment.  In  case  the  original  return  is  lost,  a 
new  one  should  be  procured.  Smith  ▼.  Van 
Brunt,  2  £.  D.  Smith,  534. 

o.  Rule. — ^Where  the  matters  relied  upon 
as  the  grounds  for  reversing  the  judgment  are 
omitted  in  the  return,  the  appellant  should 
procure  an  amended  return  that  will  show 
fully  the  alleged  errors  and  irregularities. 
Baum  T.  Tarpemty,  3  Hill,  75 ;  Steward  ▼. 
WiUiams,  4  Denio,  182;  Bawsan  v.  Grow, 
4  S.  D.  Smith,  18  ;  Capewell  v.  Ormshy,  2  id. 
180 ;  Warring  v.  Loomis,  4  Barb.  485 ;  Fair- 
hanks  V.  Corliss,  3  £.  D.  Smith,  583 ;  S.  G. 
1  Abb.  150.  The  original  return  should  be 
filed,  as  required  by  statute,  and  if  an  amend- 
ment is  r^^arded  necessary,  affidavite  may 
be  used  for  the  purposes  of  the  motion. 
Lynshy  t,  Pendegrast,  2  £.  D.  Smith,  43; 
Fish  V.  Ferris,  3  id.  568,  569 ;  CapeweU  r. 
Ormshy,  2  id.  180.  The  appeal  should  not 
be  argued  until  the  return  is  complete,  for 
the  reason  that  it  is  conclusive  as  to  what 
transpired  at  the  trial  in  the  court  below. 
Aflidavits  cannot  be  used  to  support  a  defect- 
ive return.  McAlUster  v.  Sexton,  4  £.  D. 
Smith,  41;  Hyland  v.  Shemuxn,  2  id.  235; 
Trust  V.  Delaplaine,  3  id.  219;  Bawson  v. 
Grow,  4  id.  18;  Kilpa^ridt  v.  Carr,  3  Abb. 
117.  The  rule  is  the  same  with  regard  to  the 
charge  of  the  justice  to  the  jury.  OarrisoH 
T.  Pime,  a  £.  D.  Smith,  255.    . 


§  3^1.  [312.]  Sow  made,  if  justice  be  o\U  of  office. 

When  a  justice  pf  the  peace,  by  whom  a  judgment  appealed  from  was 
rendered,  shall  have  gone  out  of  office  before  a  return  is  ordered,  he  shall, 
nevertheless,  make  a  return  in  the  same  manner,  and  with  the  like  effect,  as 
if  be  were  still  in  office. 


§  363.  [313.]  (Am'd  1857.)  Further  return  may  be  ordered. 

If  the  return  be  defective,  the  appellate  court  may  direct  a  further 
or  amended  return  ad  often  as  may  be  necessary,  and  may  compel  a  com- 
pliance with  its  order  by  attachment ;  iind  the  court  shall  always  be  deemed 
open  for  these  purposes* 
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a.  ICaodamtis  may  Issue  to  compel 
deoision  of  county  court,— Where  an 

amended  return  is  ordered,  after  the  tiling  of 
the  original,  it  is  improper  to  place  the  appeal 
upon  the  calendar  of  the  appellate  court,  until 
the  return  of  the  justice's  court  has  been  per- 
fected by  the  filing  of  the  amended  return. 
When,  liefore  the  tiling  of  the  amended  return, 
the  appellate  court  dismisses  the  appeal  under 
and  by  mandate  of  §  364  of  the  Code,  it  is  a 
vunistmal  act,  and  the  dismissal  is  a  nullity. 
A  mandamus  may  issue  from  the  supreme 
court  in  like  manner  as  if  the  appeal  had  not 
been  dismissed,  requiring  the  county  court 
to  proceed  to  judgment ;  the  court,  however, 
cannot  dictate  what  particular  judgment  shall 
be  rendered.  People  ex  rd.  Sogers  ▼.  County 
Judge  of  CHnton  County,  n  Bow.  277.  See, 
also.  People  ex  ret.  Doughty  y.  Judges  of 
Dutchess  Common  Pleas,  20  Wend.  658,  659 
and  660 ;  Judges  of  Oneida  Common  Pleas  v. 
People  ex  rd.  Savage,  18  id.  79;  Elkins  v. 


A^eam,  2  Denio,  191;  Sxparte  (ktnmder^ 
lid.  679. 

b.  Failure  to  show  disposition  of 
material  question.— Where  the  justice's 

return  did  not  show  in  what  manner  he  had 
disposed  of  a  material  question  in  the  matter 
of  the  admissibility  of  certain  evidence,  hdd, 
that  the  case  must  be  put  over  for  an  amended 
return.  Matthews  v.  Fiestd,  2  £.  D.  Smidt,  90. 

e.  Appellate  court  bound  by  the 
return— aifldavits  cannot  be  used. — 

Affidavits  cannot  be  used  to  modify  or  impeach 
the  return ;  the  appellate  court  must  be  bound 
by  it.  If  all  the  facts  are  not  stated,  the 
party  aggrieved  must  procure  an  amendment. 
Lynshy  v.  Pendegrast,  2  £.  D.  Smith,  43 ; 
KUpatrick  v.  Carr,  3  Abb.  117 ;  CapcweU  y. 
Ormsby,  2  £.  D.  Smith,  180;  Trust  v.  Ddon 
plains,  3  id.  219;  Hyland  v.  Sherman,  2  id. 
234;  Bawson  t.  Grow,  4  id.  18;  Bates  t. 
ConkUng,  10  Wend.  389. 


§  368.  [314.]  If  juMcebe  dead,  insane  or  absent  from  State,  witnesses 
to  be  examined;  if  in  another  county,  return  may  be  compelled. 

If  a  justice  of  the  peace,  whose  judgment  is  appealed  from,  shall  die« 
become  insaue,  or  remove  from  the  State,  the  appellate  court  may  examine 
witneases,  on  oath,  to  the  facts  and  circumstances  of  the  trial  or  judgment, 
and  determine  the  appeal,  as  if  the  facts  had  been  returned  by  the  justice. 
If  he  shall  have  removed  to  another  county  within  the  State,  the  appellate 
court  may  compel  him  to  make  the  return,  as  if  he  were  still  within  the 
county  where  the  judgment  was  rendered, 


a.  Certiorari  valid,  althou^i  Jud^e 

out  of  offioe. — ^A  return  to  a  wnt  oicertuy- 
rari  or  to  an  appeal,  may  be  made  by  a  justice 
of  this  court,  and  is  valid,  notwithstanding 
the  judge's  official  term  has  expired.  The 
role  is  the  same  whether  or  not  the  writ  is 
served  or  the  appeal  brought,  or  before  or 


after  he  has  gone  out  of  office.  Conover  t 
Devlin,  15  How.  470 ;  S.  C.  6  Abb.  228,  sub 
nom.  People  ex  rd.  DevUn  r.  Peabody,  and 
numerous  cases  cited  in  this  casb.  Harris  v. 
Whitney,  6  How.  175;  overruling  Peck  v. 
Foot,  4  id.  425. 


§  864u  [315.]  (AmM  1862,  1863.)  Hearing,  tgpon  return;  dismissing 
appeal  if  not  brovght  on. 

If  a  return  be  made,  and  the  appeal  is  from  a  judgment  where  a  new 
trial  may  not  be  had,  as  provided  by  this  chapter,  it  may  bo  brought 
to  a  hearing  at  a  general  teim  of  the  appellate  couii;,  upon  notice  by  either 
party  of  not  less  than  eight  days.  It  shall  be  placed  upon  the  calendar, 
and  continue  thereon  without  further  notice  until  finally  disposed  of.  Bui 
if  neither  party  brings  it  to  a  hearing  before  the  end  of  the  second  term, 

the  court  shall  dismiss  the  appeal,  unless  it  continue  the  same  by  special 
order  for  cause  shown.  If  the  appeal  is  fi-om  a  judgment  where  a  new 
trial  may  be  had,  it  may  be  brought  to  a  hearing  or  trial  at  any  term  of  the 
county  court,  at  which  a  petit  jury  shall  be  summoned  to  attend  upon  the 
same  notice  as  provided  for  actions  in  the  supreme  court;  at  least  eight 
days  before  the  court  the  party  desiring  to  bring  on  the  appeal  shall  serve 
a  note  of  issue  on  the  clerk,  and  the  clerk  shall  thereupon  enter  the  cause 
on  the  calendar  according  to  the  date  of  the  return.    And  the  provisions 
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of  this  chapter  for  a  new  trial  shall  apply  as  well  to  appeals  heretofore 
taken  and  now  pending,  as  those  hereafter  to  be  brought. 


a,  Bespondent  must  appear  and 

ar£:ue  the  appeal.— On  an  appeal  taken 
from  a  justice's  judgment,  the  appellate  oourt 
will  revene  the  judgment,  if  the  respondent 
does  not  appear  to  arsnie  the  appeal.  WhUney 
T.  Bayardj  2  Sandf.  6^4;  Oeragkty  t.  Moloney 
1  id.  734;  S.  G.  1  Code  Ri  94.  See,  however, 
Bellony.  v.  Alexandefyl  Sandf.  734;  S.  G.  1 
Gode  R.  64,  sub  nom.  Bellamy  ▼.  Alexander, 

h.  Appellate  court  must  pass  upon 
both  questions  of  error  and  of  amo- 


tion for  a  new  trial.— Whei»  either  party- 
intended,  upon  allegations  and  proofs  of  error, 
in  fact,  to  make  an  application  for  a  new  trial 
on  that  ground,  as  provided  for  by  the  Gode, 
on  an  appeal  from  a  justice's  judgment  to  the 
county  court,  it  is  error  for  the  appellate 
oourt  not  to  hear  and  decide  the  case  on  both 
grounds.  Cook  v.  Stvift,  18  How.  454;  S.  CI 
10  Abb.  212.  See,  also,  Hurd  v.  Beeman, 
8  How.  254. 


^  365.  [816.J  (Am'd  1849, 1869.)  To  be  heard  on  original  papers^  or  cer 
tified  copies. 

The  appeal  shall  be  heard  on  the  original  papers,  or  certified  copies 
thereof,  and  no  copies  thereof  need  be  furnished  for  the  use  of  the  court. 

§  366.  [317.]  (Am'd  1849, 1851, 1862, 1865.)  Jtidffmenl,  how  given. 

Upon  the  bearing  of  the  appeal,  the  appellate  court  shall  give  judgment 
according  to  the  justice  of  the  case,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits.  In  giving  judgment,  the  court  may 
affirm  or  reverse  the  judgment  of  the  court  below,  in  whole  or  in  pai*t,  ^nd 
as  to  any  or  all  the  parties,  and  for  errors  of  law  or  fact  If  the  appeal  is 
founded  on  an  error  in  fact  in  the  proceedings,  not  affecting  the  merits  of 
the  action,  and  not  within  the  knowledge  of  the  justice,  the  court  may 
determine  the  alleged  error  in  fact  on  affidavits,  and  may,  in  its  discretion, 
inquire  into  and  determine  the  same  upon  the  examination  of  the  witnesses. 
If  the  defendant  failed  to  appear  before  the  justice,  and  it  is  shown  by  the 
affidavits  served  by  the  appellant,  or  otherwise,  that  manifest  injustice  has 
been  done,  and  he  satisfactorily  excuses  his  d.efault,  the  court  may,  in  its 
discretion,  set  aside  or  suspend  judgment,  and  order  a  new  trial  before  the 
same  or  any  other  justice  in  the  same  county,  at  such  time  and  place,  and 
on  such  terms,  as  the  court  may  deem  proper.  Where  a  new  trial  shall  be 
oirdered  before  a  justice,  the  parties  must  appear  before  him  according  to 
the  order  of  the  court,  and  the  same  proceeding  must  thereupon  be  had  in 
the  action  as  on  the  return  of  a  summons  personally  served.  If  the  appeal 
shall  be  from  a  judgment  in  which  a  new  trial  may  be  had,  as  in  this 
chapter  provided,  the  court  shall  proceed  to  the  hearing  of  the  cause,  if 
the  issue  joined  before  the  justice  was  an  issue  of  law,  or  to  the  trial 
thereof  by  jury,  if  such  issue  was  upon  a  question  of  fact : 

1.  If  the  issue  joined  before  the  justice  was  an  issue  of  law,  the  court 
shall  render  judgment  thereon  according  to  the  liiw  of  the  case ;  and  if 
such  judgment  be  against  the  pleadings  of  either  party,  an  amendment  of 
such  pleading  may  be  allowed  on  the  same  terms  and  in  like  case  as  plead- 
ings in  actions  in  the  supreme  court ;  and  the  court  may  thereupon  require 
the  opposite  party  to  answer  such  amended  pleading  or  join  issue  thereon, 
an  the  case  may  require,  summarily ; 
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S.  If  upon  an  appeal  in  an  issue  of  law,  t&e  court  shoolcl  adjudge  the 
pleading  complained  of  to  be  valid,  it  shall  in  like  maimer  rei}iure  the  op- 
posite party  summarily  to  answer  such  pleading  or  join  issue  thereon,  as 
the  case  may  require  ; 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall  proceed  to 
hear  the  same  tried  by  a  jury  in  the  saine  manner  as  issues  joined  in  the 
supreme  court; 

4.  Every  issue  of  fact-  so  joined,  or  brought  upon  an  appeal,  shall  be 
tried  in  the  same  manner  as  in  actions  commenced  in  the  supreme  court ; 

5.  The  court  shall  have  the  same  power  over  its  own  determinations 
and  the  verdict  of  the  jury,  and  shall  render  judgment  there^m  in  the  saaae 
manner  as  the  supreme  court  in  actions  pending  therein,  and  may  allow 
either  party  to  amend  bis  pleadings  upon  such  terms  as  shall  be  just  in 
cases  whete  a  new  trial  may  be  had,  as  in  this  chapter  provided ;  and  in 
any  such  appeal,  on  which  a  new  trial  is  to  be  had,  either  pMrty  nuiy,  at 
any  time  before  trial,  serv^  upon  the  opposite  party  an  offsr,  in  writing,  to 
allow  judgment  to  be  taken  against  him  for  the  sum  or  property,  or  to  tbe 
effect  in  such  oflfer  specified,  and  with  or  without  costs,  as  said  efier  shall 
specify.  If  the  party  receiving  such  offer  accept  the  same,  and  give  notice 
thereof  in  writing  within  ten  d^rs,  he  may  file  the  return  and  offer,  with 
an  affidavit  of  sei'vice  of  notice,  of  acceptance  thereof,  and  the  clerk  shall 
thereupon  enter  judgment  according  to  said  offer.  And  if  the  party  mak- 
ing such  offdr  shall  have  given  an  undertaking  upon  the  appeal,  the  parties 
executing  such  undertaking  shall  be  liable  thereon  for  the  payment  of  the 
judgment  entered  by  virtue  of  said  offer.  If  the  notice  of  acceptance  be 
not  given,  the  offer  is  to  be  deemed  withdrawn,  and  cannot  be  given  in  evi- 
dence. And,  if  the  party  to  whom  such  offer  is  made  fail  to  obtain  a  judg« 
ment  more  favorable  to  him  than  that  specified  in  said  offer,  then  he  shall 
not  recover  costs,  but  must  pay  the  other  party's  costs  from  the  data  of  the 
service  of  the  offer  ; 

6.  Either  party  may  move  for  a  new  trial  in  said  court  on  a  case  or 
exception,  or  otherwise,  and  such  motion  may  be  made  before  or  after  judg* 
ment  has  been  entered,  and  the  provisions  of  this  act  in  relation  to  the  pro- 
ceedings on  receiving  the  verdict  of  a  jury,  exceptions  to  the  decisions  of 
the  court,  making  and  settling  case  and  exceptions,  motions  for  new  trials, 
and  making  up  the  judgment  roll  in  the  supreme  court,  are  hereby  made 
applicable  to  all  appeals  brought  up  for  ti'ial  as  in  this  chapter  provided. 

I.  The  Judgment. 
1.  When  it  will  he  reversed. 


a.  Failure  to  render  Judcmeiit 

within  statutory  time-— The  juagment 

rendered  by  a  justice  of  the  peace  is  a  nullity, 
and  he  is  depmed  of  jurisdiction,  unless  he 
renders  judgment  within  the  statutory  time. 
Berrian  ▼.  OHmstead,  4  £.  D.  Smith,  279; 
Wi9wum  T.  Panama  Bailroad  Co.  1  Hilt. 
300;  Watson  t.  DaviSy  19  Wend.  371. 

6.  Last  day  falling  on  Sunday.— If 

the  last  day  falls  on  Sunday,  judgment  must 


be  rendered  on  the  day  preoedii^,  and  if  it  u 
not  so  done,  the  judgment  will  be  erroneous. 
Bissell  V.  Bissm,  U  Barb.  96;  Ex  parte 
Dodge,  7  Cow.  147 ;  1  Wait's  Uir  and  Pract. 

56,  §115;  2  id,  694. 

e.  Time  may  be  extended  by  stipu- 
lation.— If  the  time  for  rendering  judgment 
is  extended  by  the  stipulation  of  the  parties, 
and  judgment  is  rendered  within  the  stipu- 
lated time,  the  pKrty  againat  iHiom  judgment 


§  366.] 


AbpbMiS  to  Cgustt  Coubt,  Etc. 


709 


is  entered  will  be  estopped  from  questioiiiiig 
the  regulsritjr  or  yslidity  of  the  judgment  on 
snMsl.  Bames  r.  Badger,  41  Barb.  98.  See, 
•Iso,  2  Wait's  Lftw  and  Pract.  695. 

d.  Omission  of  proof  supplied  only 

in  part. — If  a  nonsuit  is  moved  for  upon  the 
ground  of  a  defect  in  the  evidence,  when 
there  reallj  was  such  a  defect,  the  introduc- 
tion of  evidence  Which  completes  the  proof  by 
either  partj',  will  cure  the  error  of  refusing 
to  grant  the  motion  at  the  time  when  it  was 
made.  KetU  v.  Harcouf%  S3  Barb.  491 ;  Breir 
dertY,  Vincent,  1  £.  D.  Smith,  542;  Barriek 
T.  Austin,  21  Barb.  241 ;  Lambert  v.  Seely, 
2  fiilt.  429;  S.  G.  17  How.  432.  If  the  proof 
is  only  partially  supplied,  the  judgment  will 
be  reversed  on  appeal.  Lambert  v.  Seely, 
supra.  See,  also,  Hyland  v.  Sherman,  2 
S.  D.  Smith,  234. 

e.  Action  oommenoed  by  next 
Mend  instead  of  by  euardian.— The 

mere  fact  that  an  action  which  is  brought  to 
recover  for  a  debt  due  an  infant,  is  prosecuted 
by  a  next  friend  instead  of  a  euardian,  will 
not  render  a  judgment  against  nim  upon  the 
merits  void.  Such  an  error  can  only  be  cor- 
Tected  by  an  appeal.  The  judgment  is  a  bar 
to  any  other  action  for  the  same  cause,  so 
long  as  it  remains  unreversed.  WUkiming  v. 
SchmaU,  1  Hilt.  263.  If  the  infant  plainUff 
appeals  from  the  judgment,  it  will  only  be 
revoked;  it  will  not  be  reversed;  he  cannot 
have  any  costs  on  the  appeal.  Maynard  r. 
Downer,  13  Wend.  575. 

/.  Proceeding  by  instice  before  the 
expiration  of  the  hour.— A  justice  has 

no  right  to  proceed  before  the  expiration  of 
the  hour  appointed  for  appearance,  for  the 
reason  that  he  is  informed  by  the  plaintiff  I 


that  the  defendant  does  not  intend  to  appear 
If  he  does  so  proceed  and  render  judgment 
the  appellate  court  will  reverse  it.  Beach  v 
MeCann,  1  Hilt.  256 ;  S.  C.  4  Abb.  18.  See, 
also,  Armstrongs.  Craig,  18  Barb.  387. 

g^  Rendering  judgment  before 
counsel  has  concluded   his  argu« 

ment. — If  the  justice  enters  op  judgment 
while  one  of  the  parties  is  summing  up  the 
cause,  it  is  an  error,  for  which  the  appellate 
court  will  reverse  the  judgment.  Prentiss  v. 
Sprague,  1  Hilt.  428.  See,  also,  4  Bla.  Com. 
283,  note  5 ;  Bagg's  Case,  11  Coke,  99  (b) ; 
King  v.  Oaskin,  8  Term,  209. 

h.  Judgment  conclusire,  notwith- 
standing entered  by  stipulation.— 

Unless  the  judgment  is  clearly  a^nst  the 
weight  of  evidence,  it  is  conclusive  as  to 
questions  of  fact,  notwithstandina;  it  was  en- 
tered pro  forma  by  stipulation.  fVing  v  New 
York  and  Erie  Bailroad  Co.  1  Hilt.  235. 

i.  Mistake  of  justice  tiiat  no  cause 

was  I)ending. — The  defendant  appeuned  on 
the  return  day,  and  the  justice  mistakenly 
informed  him  that  no  cause  was  pending 
against  him.  The  defendant  then  left  court 
with  his  witnesses.  Subsequently,  the  justice 
discovered  the  papers  in  the  case  and  ad- 
journed the  cause  to  another  day,  on  which 
day  judgment  was  rendered  by  default.  The 
appellate  court  reversed  the  judgment.  Mur- 
ling  V.  Grote,  3  Abb.  109;  S.  G.  1  Hilt.  116. 

J.  Short  summons,  no  proof  of  non- 
residence. — The  appellate  court  will  reverse 
the  judgment  where  the  action  is  commenced 
by  short  summons,  and  the  defendant's  non- 
residence  is  not  established  by  proof  contained 
in  the  return.  Davidson  v.  Hutchins,  1  Hilt 
123. 


2.  VHien  it  will  not  be  Reverted. 


a.  Amendment  from  breach  of  con- 
tract to  tort.— The  fact  that  the  court 

below  allowed  such  an  amendment  as  this  is 
no  ground  for  reversing  the  judgment. 
Doughty  v.  Crozier,  9  Abo.  411.  See,  how- 
ever, Andrews  v.  Bond,  16  Barb.  633. 

The  appellate  court  revised  to  reverse  the 
judgment  in  the  following  cases : 

b.  iMlisstatement  of  eround  for  re- 
view.— The  error  assigned  was,  "  that  the 

jndffment  rendered  by  the  court  is  contrary 
to  the  clear  and  decided  weight  of  the  evi- 
dence produced  on  the  trial  of  this  action." 
Held,  insufficient  to  warrant  a  review.  Lee  v. 
Schmidt,  6  Abb.  183;  S.  G.  1  Hilt.  537. 

c.  Admission  of  improper  evidence, 
abundant  comi>etent  evidence.— The 

ikct  that  irrelevant  or  improper  evidence  was 
admitted,  is  no  ground  for  reversing  the  judg- 
ment, where  there  was  abundant  competent 
evidence  presented.  Spencer  v.  Saratoga  and 
Washington  Bailroad  Co.  12  Barb.  382;  Bort 
s.  Smith,  5  Barb.  283;  Moore  v.  Somerinr- 
dyke,  1  Hilt.  199 ;  Buck  v.  WaUrbury,  13 
mrb.  116;  Andrews  v  Harrington,  19  id. 
343.    It  is  a  well  settled  rule  that  a  judg- 


ment will  not  be  set  aside,  even  on  a  bill  of 
exceptions,  for  testimony  erroneously  ad- 
mitted, when  the  court  can  see  clearly  that  it 
has  occasioned  no  injury  to  the  party  objecting. 
Wells  V.  Cone,  55  Barb.  585,  589.  See,  also, 
Bort  V.  Smith,  5  id.  283,  285;  Crary  v. 
Sprague,  12  Wend.  41 ;  Bet^min  v.  Smith, 
id.  404.  If,  however,  the  evidence  is  clearly 
illegU,  and  affects  a  material  issue  in  the 
case,  and  a  proper  objection  is  taken,  if  it  is 
admitted,  and  judgment  is  rendered  against 
the  party,  it  is  good  ground  for  reversing  the 
judment.  Williams  v.  Fitch,  18  N.  Y. 
(4  Smith),  546 ;  Erben  v.  Lorillard,  19  N.  Y. 
(5  Smith),  299;  Rev*g  S.  C.  23  Barb.  82; 
Worrall  v.  Parmelee,  1  N.  Y.  (1  Comst.), 
519;  WUmot  v.  Bichardson,  6  Duer,  328; 
Murray  v.  Smith,  1  id.  413;  TuUle  v.  Hunt, 
2  Cow.  436;  WhiHng  v.  Otis,  1  Bosw.  420, 
424;  Dresser  v.  Ainsworth,  9  Barb.  619; 
Ward  V.  Washington  Insurance  Co.  6  Bosw. 
230;  Penfield  v.  Carpender,  13  Johns.  350; 
Weber  v.  Kingsland,  8  Bosw.  415,  443) 
Hahn  v.  Van  Doren,  1  £.  D.  Smith,  411; 
Main  v.  Eagle,  id.  619, 620 ;  Belden  v.  ^ico- 
lay,4 id.  14,  HiAnthoine  v.  Coit,  2  HaU,40 
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d.  Beferenoe  to  affidavit  and  pro- 
ceedings in  court  beloixr.— No  grounds 

of  error  were  stated  ia  tlie  notice  of  tppeal, 
but  in  it  reference  was  made  to  affidavits  an- 
nexed and  the  proceedings  in  the  court  below. 
Held,  insufficient,  and  the  appellate  court 
i*efu8ed  to  reverse  the  judgment.  Mayor,  etc, 
^  of  New  York  ▼.  Green,  1  Hilt.  393. 

«.  Assumption  of  the  existence  of 

material  facts.  —  Where  the  parties  as- 
sumed the  existence  of  material  facts  on  the 
trial  below,  and  neither  party  raised  any 
objection  to  the  want  of  proof  of  the  exist- 
ence of  such  facts  at  that  time,  heidy  that  no 
question  could  be  raised  on  the  appeal,  as  to 
that  defect.  Paige  v.  Fazackerly,  36  Barb.  392. 
See,  also.  Smith  ▼.  HUl,  22  id.  656 ;  Gelhaar 
V.  Bo88y  1  Hilt.  117 ;  Jencks  ▼.  Smith,  1  N.  Y. 
(1  Comst.),  90;  S.  C.  3  Denio,  592;  AmUn 
V.  Burns,  16  Barb.  643. 

/.  Conflict  of  testimony.— Tbe  i4>p6l- 

late  court  will  not  weigh  the  evidence,  where 
there  is  a  conflict  of  testimony,  in  order  to 
revepse  the  judgment ;  this  is  the  rule,  unless 
it  is  clear  that  it  is  the  result  of  partialitY, 
prejudice,  or  corruption,  or  that  it  is  an  ob- 
vious mistake.  Pearson  v.  Fiske,  2  Hilt.  147; 
S.  C.  7  Abb.  419;  MarseUs  v.  Seaman,  21 
Barb.  319 ;  Dempsey  v.  Paige,  4  £.  D.  Smith, 
218 ;  JusHson  v.  Crawford,  25  How.  465 ; 
Kasson  v.  MiUs,  8  id.  377;  Galoupeau  v. 
Ketchum,  3  £.  D.  Smith,  175 ;  AdsU  v.  Wil- 
son, 7  How.  64;  Wilson  v.  Cook,  3  £.  D. 
Smith,  252;  Stryker  v.  Bergen,  15  Wend. 
490;  Easton  v.  Smith,  1  £.  D.  Smith,  319; 
Noyes  v.  Hewitt,  18  Wend.  141 ;  Carter  ▼. 
DaUimore,  2  Sandf.  222 ;  Fisher  v.  Chandler, 
1  Johns.  504 ;  Bennett  v.  ScuU,  18  Barb.  347 ; 
BcMm  V.  Tarpenny,  3  Hill,  75;  Brown  v. 
WUde,  12  Johns.  455;  Mendell  v.  French,  2 
Hilt.  178;  Trowbridge  v.  Baker.  1  Cow.  251. 

g*  Pleadings. — If  a  good  cause  of  action 
can  be  gathered  from  the  pleadinn  (and  it  is 
within  the  justice's  jurisdiction),  it  will  be 
held  sufficient.  Technical  nicetv  and  precision 
is  not  required  in  the  action  bemre  the  justice, 
unless  the  objection  is  raised  at  that  time. 
King  v.  Fuller,  3  Gaines,  152,  and  numerous 
cases  in  that  volume ;  McNeil  v.  Scoffield,  3 
Johns.  436;  Pintard  v.  Tackinaton,  10  id. 
,104;  Picket  v.  Weaver,  5  id.  1Z2;  Fitch  v. 
Miller,  13  Wend.  66 ;  Mayor,  etc,  of  New 
York  V.  Green,  1  Hilt.  393;  HuhheU  v. 
Clark,  id.  67;  Chamberlin  v.  Graves,  2 
Hill,  504 ;  Mayor,  etc.  of  New  York  v.  Mc^ 
son,  1  Abb.  344;  S.  C.  less  fully  reported,  4 
£.  D.  Smith,  142;  Stafford,  y,  WiUiams,  4 
Denio,  182 ;  Crane  v.  Hardman,  4  £.  D.  Smith, 
448;  Neff  v.  Clute,  12  Barb.  466;  HaU  v. 
McKechnie,  22  id.  214.  The  rule  is  the  same, 
notwithstanding  the  defendant  did  not  appear. 
Copley  V.  Bose,  2  N.  Y.  (2  Comst.),  115. 

h.  Variance  between  pleadings  and 

proof. —  Where  no  injustice  has  been  done, 
this  is  no  sufficient  reason  for  reversing  the 
judgment.  Briggs  v.  Evans,  1  E.  D.  Smith, 
192.  See,  also,  Sogers  v.  Verona,  1  Bosw. 
417. 


t.  Former  judgment.— On  the  trial 

before  the  justice,  it  was  proved  that  there 
had  been  a  former  trial  between  the  same 
parties,  for  the  same  cause  of  action.  Held, 
that  this  fact  alone,  without  proving  (and  the 
return  showing)  how  such  trial  terminated, 
will  not  warrant  a  reversal  of  the  judgment. 
JforrOf  V.  Whitehead,  4  £.  D.  Smith,  239 

j.  Stipulation  must  be  brought  to 
the  attention  of  the  court.— A  stipula- 
tion was  signed  by  the  counsel  of  both  parties, 
before  the  trial,  undei'  which  it  would  have 
been  perfectly  proper  to  introduce  certain  tes- 
timony. On  the  trial  certain  testimony  was 
in  fact  excluded.  Heid,  that  the  appeal  would 
not  be  sustained,  unless  it  was  shown  that 
the  stipulation  was  actually  introduced,  and 
distinctly  brought  to  the  attention  of  the  court 
below  at  the  trial.  Crane  v.  Hardman,  4  £. 
D.  Smith,  448. 

k.  Respondent  must  bring  cross- 
appeal  m  order  to  take  advantage 

01  error. —  Where  this  is  not  done,  and  tne 
return  clearly  shows  that  an  error  was  com- 
mitted to  his  prejudice,  it  will  furnish  no 
ground  for  reversing  the  judgment.  Bobbins 
▼.  Codman,  4  £.  D.  Smith,  316 ;  Glassner  t. 
Wheaton,  2  id.  352. 

I  Otti^ction  to  manner  of  proving 

a  &Ct* — Where  this  question  is  sought  to  be 
raised,  it  must  be  done  in  the  court  below. 
Unless  it  is  there  done,  the  right  to  object  is 
lost.  Donahue  v.  Henry,  4  £.  D.  Smith,  162. 

m.  Illegal   evidence   not   a  fiitaJ 

error. — ^Ir  there  is  abundant  valid  evidence 
to  sustain  the  judgment.  Buck  v.  Waierhury, 
13  Barb.  116.    See,  also.  Shorter  v.  People 

2  N.  Y.  (2  Oomst.),  193 ;  Bort  v.  Smith,  t 
Barb.  283 ;  Spencer  v.  Saratoga  and  Wash 
ington  Bailroad  Co.  12  id.  382 ;  Harper  v 
Leal,  10  How.  276.  These  cases,  however^ 
are  overruled  in  the  court  of  appeals.  See 
page  — ,  note  — . 

n.  "  Error  in  filOt." — A  mere  erroneous 
decision  upon  a  question  of  iact,  upon  the 
issues  raised  in  the  court  below,  never  consti- 
tutes what  is  known  as  an  "error  in  fact." 
Biglow  V.  Sanders,  22  Barb.  147,  149 ;  Hurd 
V.  Beeman,  8  How.  254;  Adsit  v.  Wilson,  7 
id.  64,  68,  69;  Lynch  v.  McBeth,  id.  113, 
118;  PozMoni  v.  Henderson,  2  £.  D.  Smith, 
146. 

0.  Refusal  of  motion  to  adjourn  the 

trial. — ^A  justice  may,  in  certain  cases,  deny 
an  adjournment,  and  this  will  be  no  ground 
for  reversing  his  judgment.  Onderdonk  v. 
Banlett,  3  Hill,  323;  Irroy  v.  Nathan,  4  E. 
D.  Smith,  68. 

p.  BecaUing  a  witness  after  the 
case  declared  dosed.— This  is  entirely 

discretionary  with  the  justice,  and  his  deci- 
sion will  not  be  reviewed.  Sheldon  v.  Wood, 
2  Bosw.  267;  Harped  v.  Curtis,  1  £.  D. 
Smith,  78;  TreadweU  v.  Stebbins,  6  Bosw. 
538 ;  Lambert  v.  Seely,  2  Hilt.  429 ;  S.  C.  17 
How.  432;  Meakim  v.  Anderson,  11  Barb. 
216;  Anthony  v.  Smith,  4  Bosw.  503;  Beed 
▼.  Barber,  3  Code  B.  160;  Chancel  ▼.  Bar- 
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ebiy,  1  £.  D.  Smith,  384;  Heidmheimer  r. 
WiUan,  31  Barb.  639 ;  Burner  v.  White,  2 
Bo8W.  92;  DumckU  ▼.  Kodcer,  11  Barb.  387; 
Sihermm%  ▼.  Foreman,  3  £.  D.  Smith,  322; 
jSitoey  ▼.  Graham,  3  Daer,  446. 

q.  Pleadings  oaxmot  be  changed  on 

appeal. — Aa  the  role  nov  stands,  onder  the 


Code,  the  plaintiff  cannot  declare  for  one 
cause  of  action  and  prove  a  different  one; 
«.  g,,  complain  on  a  contract  and  recover  for  a 
tort.  Waldkeim  v.  Sichd,  1  Hilt.  45.  This  is 
the  rale  on  appeal.  Andrews  v.  Bond,  16 
Barb.  633.  See,  however,  Dtmghtu  v.  Onh 
eier,  9  Abb.  411. 


n.  Thb  Appeal. 
1.  What  Qtiestians  may  be  Reviewed. 


a.  Denial  of  jury  trial.— A  trial  br 

jury  is  a  matter  of  right,  if  properly  demanded, 
where  an  issue  of  fact  has  been  joined.  In 
case  the  justice  refuses  to  issue  a  venire,  it  is 
not  necessary  to  take  any  exception.  Meeeh 
V.  Broum,  4  Abb.  19 ;  S.  0.  1  Hilt.  257. 

6.  Appellate    oourt,  restriction.— 

The  office  of  the  appellate  court  is  to  try  the 
cause  on  its  merits ;  and  it  is  restricted  to  the 
issues  of  law  framed  in  the  court  below,  and 
appearing  upon  the  record.  Boss  v.  Hamilton, 
3  Barb.  609 ;  Dean  v.  Oridley,  10  Wend.  254 ; 
Malane  v.  Clark,  2  Hill,  657 ;  Wood  v.  Ban- 
daU,  5  id.  264;  Jones  v.  Thompson,  6  id.  621 ; 
Stephens  v.  Baird,  9  Cow.  274.  Great  lati- 
tude is  allowed  in  proceedings  before  justices 
of  the  peace,  and  courts  construe  them  liber- 
ally. Boss  T.  HamUtan,  3  BArb.  609 ;  WHlard 
V.  Bridge,  4  id.  361,  365 ;  White  v.  Spencer, 
14  N.  ¥.(4  Kern.)  247;  ChatnberUn  v. 
Graves,  2  Hill,  504;  Whitney  v.  Crim,  1  id. 
51 ;  West  v.  Stanley,  id.  69 ;  Fitch  v.  MiUer, 
13  Wend.  66;  Yowng  v.  Bummdl,  5  Hill,  60. 

c.  Axqriellant  may  show  want  of 

jurisdiotion.  -^  This  may  be  done,  and  the 
judgment  will  be  reversed,  notwithstanding 
ihe  question  was  not  raised  in  the  court  below. 
Tiffany  v.  Gilbert,  4  Barb.  320 ;  Willins  v. 
Wheeler,  17  How.  93 ;  S.  C.  28  Barb.  669 ; 
'i  Abb.  116;  Cooper  v.  BaU,  14  How.  295; 
Beattie  v.  Larkin,  2  £.  D.  Smith,  244. 

d.  Entry  of  judgment,  subject  to 
opinion  at  general  term.  ~  The  marine 

eourt  cannot  direct  judgment  to  be  entered, 
subject  to  the  opinion  of  the  court  at  general 
term.  Even  after  a  hearine  at  the  general 
term,  the  common  pleas  will  reverse  it.  Ed- 
gerton  v.  Fitzgerald,  9  Abb.  193  (n.) 

e.  Otaileotions  raised  in  the  argu- 
ment.—  Only  those  matters  contained  in  the 
appeal  will  be  noticed ;  and  objection  raised 

for  the  first  time  by  counsel  on  the  argument 
will  be  disregarded.   Cristman  v.  Paul,  16 


How.  17 ;  Moore  v.  Somenndyke,  1  Hilt.  199; 
Desmond  v.  Biee,  id.  531. 

/.  Amendments.  —  In  some  cases  the 
allowance  of  an  amendment  is  in  the  discretion 
of  the  justice ;  and  where  an  amendment,  if 
allowed,  would  cause  an  injury  to  the  other 
party,  a  refusal  to  permit  the  amendment  can- 
not be  reviewed  on  appeal.  Tatters€dl  v.  Hass, 
I  HO t.  56 ;  Waidheim  v.  Sichd,  id.  45.  It  is 
not  proper  for  the  justice  to  make  amendments 
to  the  pleadineB,  of  his  own  motion.  Loyd  v. 
Fox,  1  £.  D.  Smith,  101. 

^.  Questions  of  practioe  in  the 
court  below— discretion,  etc.— Where 

a  motion  is  made  to  dismiss  the  summons  on 
the  ground  of  variance  between  the  summons 
and  complaint,-  the  decision  of  the  justice  ia 
not  reviewable  on  appeal  from  the  judgment, 
after  answer.  Brown  v.  Jones,  3  Abb.  80 ;  S. 
G.  1  Hilt.  204;  ManteUh  v.  Cash,  1  £.  D. 
Smith  412. 

h.  Defective  return.  — This  ground 

alone  is  not  sufficient  for  a  reversal  of  the 
judgment.  Klenek  ▼.  De  Forest,  3  Code  R. 
185. 

i.  Discretion— substantial  rights.— 

The  appellate  oourt  will  not  review  questions 
of  practice,  or  matters  resting  in  the  discr»> 
tion  of  the  court  below,  unless  they  affect 
the  substantial  rights  of  the  parties.  Mitch' 
ell  V.  Menkle,  1  Hilt.  142.  See,  also.  Brown 
V.  Jones,  3  Abb.  80 ;  S.  G.  1  Hilt.  204. 

j-  Opening  judgment  by  consent.— 

Where  this  is  done,  and  the  case  retried,  this 
is  not  an  error  for  which  the  court  will  reverse 
the  judgment.  Scranton  v.  Levy,  4  Abb.  21 ; 
S.  G.  1  Hilt.  261. 

k.  Opening  justices'  judgments.— 

The  only  judgments  that  a  justice  of  the 
peaciB  can  open,  are  those  obtained  by  default. 
Martin  v.  Mayor,  etc,  of  New  York,  11  Abb. 
295 ;  S.  G.  Aff'd,  12  id.  243 ;  S.  G.  20  How 
86. 


2.  Questions  not  Reviewable  ;  Objections  first  raised  on  Appeal. 


The  following  matters  are  not  the  subject 
of  review. 

a.  Competency  of  an  expert.  —  The 

90urt  below  is  a  proper  judge  of  the  question 
as  to  whether  a  witness  is  competent  to  testify 
as  an  expert ;  this  is  not  a  question,  however, 
of  discretion  for  the  justice,  where  his  judg- 
ment is  conclusive.  Wiggins  v.  Wallace,  19 
Barb.  338 


b.  Credibility  of  witnesses.— The 

court  below  cannot  take  this  question  from 
the  jury,  nor  can  the  appellate  court,  on  review, 
reverse  their  decision.  Merritt  v.  Lyon,  3 
Barb.  110;  Conrad  v.  Williams,  6  Hill,  444; 
Leach  v.  Kdsey,  7  Barb.  466 ;  McLaughlin 
V.  Barnard,  2  E.  D.  Smith,  372  ;  Whiting  v. 
Otis,  1  Bosw.420. 

c.  Defective  pleadings.— If  the  plead- 
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lugs  are  «?er  so  defeclive,  or  if  a  defense  not 
set  up  in  the  answer  is  proved  without  ob- 
jection, the  judgment  will  be  yalid,  and  not 
i^versed  on  an  appeal.  Tift  ▼.  Ttfft,  4  Denio, 
176;  N^  ▼.  Clute,  12  Barb.  466;  Bell  ▼. 
Davis,  8  id.  210;  HaU  t.  McKechnie,  22 
id.  245 ;  Young  t.  Buminellj  5  Hill,  60. 

d.  ATnendnient  on  appellant's  mo- 
tion.— Where  a  motion  to  amend  is  granted 
on  the  appellant's  request,  the  appellate  court 
will  not  review  the  propriety  of  such  amend- 
ment. Orger  v.  Grossman,  11  How.  520;  S.  C. 
4  £.  D.  Smith,  443. 

e.  Credibility  of  witnesses.— The  ap- 
pellate court  will  not  review  the  ruling  of  the 
court  below,  in  this  matter.  Merritt  v.  Lyon^ 
3  Barb.  110 ;  McLaughlin  v.  Barnard,  2  £. 
D.  Smith,  372;  Leach  y.Kelsey,  7  Barb.  466; 
Hem  V.  Wolf,  1  £.  D.  Smith,  70;  Whiting 
T.  (His,  1  BoBw.  420. 

/.  Otgeotion  must  be  seasonable.— 

The  oourt  does  not  favor  a  deceptive,  secret, 
or  ontair  mode  of  raising  an  objection ;  and, 
therefore,  such  objections  as  could  have  been 
fiurly  answered,  if  they  had  been  seasonably 
made,  will  be  disregarded  on  appeal,  if  not 
specifically  taken  below.  Coon  v.  Syracuse 
and  UHca  Bailroad  Co,  5  N.  Y.  (1  Seld.), 
492 ;  Austin  v.  Bums,  16  Barb.  643 ;  Day- 
harsh  V.  Enos,  5  N.  Y.  (1  Seld.),  531 ;  Westr 
brook  V.  Douglass,  21  Barb.  602 ;  Barnes  v. 
Ferine,  12  N.  Y.  (2  Kern.),  18 ;  Jencks  v. 
Smith,  1  N.  Y.  (1  Comst.),  90;  S.  C.  3 
I>enio,  592;  Cowperihwaite  v.  Sheffield,  3  N. 
Y.  (3  Comst.),  243 ;  Bice  v.  Hollenbeck,  19 
Barb.  664;  Bumstead  v.  Dividend  Mutual 
Insurance  Co.  12  N.  Y.  (2  Kern.),  81; 
Broum  v.  Cayuga  and  Susquehanna  Bail- 
road  Co.  id.  486 ;  Smiih  v.  HiU,  22  Barb. 
656;  Hunter  v.  Osterhout,  11  Barb.  33; 
Crook  V.  MaU,  id.  2U5  ;  Hubbard  v.  BusseU, 
24  id.  404 ;  Fowler  v.  Clearwater,  35  id.  143; 
WiUard  v.  Bridge,  4  Barb.  361;  Feck  v. 
Bichmond,  2  £.  D.  Smith,  381 ;  Fairbat^ 
V.  Corlies,  3  id.  583 ;  S.  C.  1  Abb.  150;  ^oo- 
gadro  v.  BuU,  4  E.  D.  Smith,  384. 

g-  T  Aft/ling  question. — ^If  this  objec- 
tion is  to  be  rais^,  it  must  be  done  in  the 
court  below  ;  the  appellate  court  will  not 
hear  the  objection  there  for  the  first  time. 
Bollock  V.  Hoag,  4  £.  D.  Smith,  472 ;  Fear- 
son  V.  Fiske,  2  Hilt.  147  ;  S.  C.  7  Abb.  419. 

h.  Competency  of  a  witness.— The 

objection  to  the  competency  of  a  witness  must 
be  taken  in  the  court  below,  in  order  to  be 
available.  Fenn  v.  Timpson,  4  £.  D.  Smith, 
276, 278. 

III.  New 

a.  Default,  costs.— Notwithstanding  a 
satisfactory  excuse  is  rendered  by  the  partj 
in  default  and  on  appeal,  the  default  is 
opened,  still  the  respondent  cannot  be  charged 
with  the  costs  of  the  action  in  the  court  be- 
low, 01 .  the  ground  that  he  refused  to  accept 
such  excuse.  Camp  v.  Stewart,  2  E.  D.  Smith, 
89;  Seymour  v.  Elmer,  4  id.  199;  S.  C.  1 
Abb.  412;  Bissell  v.  I>ean,  3  id.  172,  174. 


t.  Snffioiency  of  the  evidence.— If 

this  question  is  desired  to  be  raised,  it  must 
be  done  in  the  court  below;  it  cannot  be 
raised  for  the  first  Ume  in  the  appellate  oourt. 
If  the  objection  is  not  clearly  taken  before  the 
iustioe^  it  will  be  deemed  to  be  waived.  West- 
brook  v.  Douglass,  21  Barb.  602;  WhUlodt 
V.  Bueno,  1  Hilt.  72 ;  Austin  v.  Bums,  16 
Barb.  643;  Jencks  v.  Smith,  1  N.  Y.  (1 
Comst.)  90;  S.  C.  3  Denio,  592,  sub  nom. 
Jenks  V.  Smith;  Smi^  v.  HiU,  22  Barb.  656  ; 
MerriH  v.  Seaman,  6  id.  330 ;  S.  C.  6  N.  Y: 
(2  Seld.),  168;  Cabre  v.  Sttn-ges,  1  Hilt.  160; 
Lee  V.  Schmidt,  id.  537 ;  S.  C.  6  Abb.  183. 

j.  Withdrawal  of  a  juror. — After  a 

jury  has  been  empaneled  and  sworn,  the  jus- 
tice has  no  right  to  permit  some  of  the  jurors 
to  be  withdrawn,  unless  both  parties  consent. 
If  this  should  be  done,  however,  any  objection 
to  the  substituted  juror  must  be  taken  before 
the  justice;  the  appellate  court  will  not  exam- 
ine the  question.  Cook  v.  Bitter,  4  £.  D. 
Smith,  253. 

k.  Deftnae  of  ooTertore.— A  feme  sole 

was  sued  on  a  contract  entered  into  during 
coverture.  Heid,  that  she  waived  this  defenee, 
unless  she  raised  it  in  the  court  below,  and 
that  it  could  not  be  raised  on  appeal.  Castree 
V.  OaveUe,  4  £.  D  Smith,  425. 

2.  Misjoinder  or  non-joinder  of  par- 
ties.— where  both  parties  appear  in  the  oourt 
below,  an  objection  on  the  ground  of  non- 
joinder, or  misjoinder  of  parties  must  be 
made  then,  or  the  question  will  not  be  enter- 
tained on  an  a{^al.  Tibbits  v.  Percy,  24 
Barb.  39;  Barker  v.  Cassidy,  16  id.  177; 
Avogadro  v.  BuU,  4  £.  D.  Smith,  384.  If 
the  objection  was  properly  taken  in  the  court 
below  and  overruled,  it  is  available  on  /ippeal. 
Gould  V.  Glass,  19  Barb.  179 ;  Ackley  v.  Tar- 
box,  29  id.  512 ;  S.  C.  Rev'd,  27  How.  602 
(n.);  31  N.  Y.  C4  Tiff.)  564. 

m.  Inoompetent  .and  inadmissible 

evidence. — ^This  question  must  be  raised  in 
the  court  below,  or  the  right  to  do  so  is  lost. 
BowUUer  v.  Wemioki,  3  £.  D.  Smith,  310; 
Fewn.  V.  Timpson,  4  id.  276,  278;  Banney  v. 
Gwynne,  3  id.  59. 

n.  What  objection  may  first  be 

raised  on  appeaL — Where  the  objection 
is  one  which  the  opposite  party  could  not 
have  answered  by  furUier  evidence,  or  by  any 
act  on  his  part,  the  objecting  party  may  raise 
it  for  the  first  time,  on  an  appeal,  fifft  v. 
Tifft,  4  Denio,  175;  Newcomb  v.  Clarke,  1  id. 
226;  Fepper  v.  Haight,  20  Barb.  429. 

Trial. 

b.  Order  mnst  be  Gfpectficaliy  com- 
plied with. — When  a  default  is  opened,  and 

a  new  trial  ordered  upon  specified  conditions, 
the  defendant  must  comply  with  those  oondi 
tions,  or  he  will  lose  the  benefit  of  the  order. 
MitcheU  v.  MenJde,  1  Hilt.  142. 

c.  Other  business  no  sufficient  ex- 
cuse.— This,  of  itself,  will  furnish  no  suflS- 

cient  excuse  for  opening  a  default,  FowUr  t« 
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ColyeTy  2  E.  D.  Smith,  125;  Gardner  r. 
Wight,  3  id.  834;  Muihem  y.  Hpde,  id.  177. 

S.  Defendant  once  appearing  in  the 

action. — Where  a  defendant  has  once  ap- 
peared in  the  action,  he  can  haTe  no  relief 
ander  this  section  (366)  of  the  Code,  even 
though  he  failed  to  appear  at  the  trial,  an4 
although  he  offers  proof  of  a  sufficient  excuse 
for  his  default.  Williams  ▼.  McCauleVy  3  E. 
D.  Smith,  120 ;  Bunker  t.  Latwmy  1  id.  410 ; 
Bawson  v.  Onno,  4  id.  18;  Edwards  t. 
Drew,  2  id.  55;  Hunt  ▼.  Westervelt,  4  id. 
225;  Muber  ▼.  Held,  3  Ahb.  110;  WOde  t. 
New  York  and  Harlem  EaUroad  Go.  1  Hilt. 
302.    But  see  the  next  case  dted. 

e.  Adjpamment  by  consent*  mis- 
take.— The  cause  was  aojoumed  by  consent, 
as  the  defendant  understood,  and  consequently 
he  was  absent  from  the  trial.  Hem,  fpod 
ground  for  opening  the  default,  if  manifest 
injustice  is  also  shown.  Armstrong  t.  Craig, 
18  Barb.  389. 

/.  Proof  of  manifest  ii\|ii8tice  must 

be  given. — ^In  order  that  a  justice's  judg- 
ment may  be  opened,  and  a  new  trial  granted, 
under  this  section  (366),  a  default  must  not 
only  be  shown  and  excused,  but  manifest  in- 
justi'se  must  be  clearly  shown  to  have  been 
done.  Mix  t.  WhiU,  1  E.  D.  Smith,  614; 
Haughey  v,  WHson,  1  Hilt.  259. 

g-  Adjonmment  beyond  statutory 

limitation. — ^Where  this  is  done,  it  furnishes 
ground  for  granting  a  new  trial.  Paimer  t. 
Cheen,  1  Johns.  Gas.  101 ;  Dunham  v.  Hey^ 
deny  7  Johns.  381;  Colden  t.  Dopkin,  3 
Gaines,  171;  Proudfit  ▼.  Henman,  8  Johns. 
391 ;  Gamager.  Law^  2  Johns.  192;  M*Carty 
?.  M'Pherson,  11  id.  407;  McCuUum  ▼. 
McClatfe,  3  Abb.  106;  S.  G.  1  Hilt.  140, 
sub  nom.  MeCoUum  ▼.  McClave;  Payne  v. 
Wheeler,  15  Johns.  492 ;  Wright  ▼.  McClare, 
3  £.  D.  Smith,  316 ;  Bedfidd  y.  Florence,  2 
id.  339  ,*-  AberhaU  t.  Boaeh,  3  id.  345;  S.  G. 
11  How.  95. 

h.  Counter  affldayits.— When  the  de- 

fiuilt  has  been  sufficiently  excused,  and  the 
appellant  ofiers  affidavits  to  show  that  mani- 
fest injustice  has  been  done,  it  is  the  well 
settled  practice  of  the  court  to  receive  counter 
affidavits,  and  to  act  upon  them  as  part  of  the 
proof  in  the  case.  Forsier  v.  Capewell,  1  Hilt. 
47;  Gottsberger  v.  Homed,  2  E.  D.  Smith, 
128;  Sakman  t.  Boiger,  4  id.  236;  Arm- 
strong V.  Craig,  18  Barb.  387.  See,  however. 
Camp  T.  Stewart,  2  E.  D.  Smith,  88,  89; 
Lent  V.  Jones,  4  id.  52,  53. 

«.  Short  summons  incorrectly  nsed 

— new  trial. — An  action  was  commenced 
against  a  party  in  jnstice's  court  by  short 
summons.  On  the  trial  he  failed  to  appear, 
and  judgment  was  rendered  against  him  by  de- 
fault. Held,  that  the  county  court  could  not, 
on  appeal,  reverse  the  justice's  judgment,  as 
upon  an  error  of  fact,  upon  affidavits  excusing 
the  default  and  showing  that  he  was  a  resi- 
dent of  the  county.  Trie  justice  is  not  de- 
prived of  jurisdiction  by  an  error  of  fiMty  as 
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he  IS,  where  he  uses  the  wrong  process  to 
bring  the  defendant  into  court.  Tanner  v. 
Marsh,  53  Barb.  438;  S.  G.  36  How.  140, 

j.  What  necessary  to  ixrocare  a 

new  trial.  —  The  statute  requires  that  it 
shall  be  shown  that  manifest  injustice  has 
been  done.  A  defendant  may  have  a  case,  in 
which  a  mere  statement  of  the  facts  and  cir- 
cumstances in  his  affidavits  would  entitle  him 
to  relief,  and  yet  should  he  fell  to  present 
them,  but  rely  upon  a  mere  affidavit  of  merits 
in  the  usual  form,  no  relief  would  be  granted. 
Fowler  v.  Colger,  2  E.  D.  Smith,  125;  Armr 
strong  Y.Craig,  18  Barb.  387.  The  fects  that 
show  the  injustice  must  be  set  forth,  and  trot 
the  conclusions  from  these  fects.  The  conrt 
must  be  satisfied  that  there  is  a  valid  defense, 
either  in  whole  or  in  part,  to  the  action.  Mix 
V.  White,  I  E.  D.  Smith,  614;  Mayor,  etc,  of 
New  York  v.  Green,  1  Hilt.  394,  395 ;  Bissett 
V.  Dean,  3  E.  D.  Smith,  173 ;  Travis  v.  Bas- 
sett,  id.  171.  Where  the  defendant's  affidavit 
is  met  by  that  of  the  plaintiff,  and  also  that  of 
other  witnesses,  the  lAlance  of  proof  will  be 
agamst  the  defendant,  and  his  application  for 
a  new  trial  must  fail.  Gottsberger  v.  Homed, 
2  E.  D.  Smith  128;  Forster  v.  Capewell, 
1  Hilt.  47 ;  Van  Wyck  r.  Kdly,  2  £.  D.  Smith* 
128,^iote  (6);  Gardner  v.  Wight,  8  £.  D. 
Smith,  334.  If  the  appellant  cannot  prodace 
the  affidavit  of  the  witness  or  witnesses,  he 
must  aver  that  they  refuse  to  give  their  affl 
davits,  but  that  otider  oath  they  would  be 
compelled  to  testify.  Lent  v.  Jones,  4  £.  D. 
Smith,  52,  54;  SOkmon  t.  Boiger,  id.  236. 
The  unsupported  evidence  of  the  defendant 
will  bo  sufficient  to  authorize  a  new  trial, 
when  it  appeared  that  the  judgment  in  the 
court  below  was  obtained  upon  the  evidence 
of  the  plaintiff's  assignor  of  the  demand  sued 
on.  Seymour  v.  Elmer,-  4  E.  D.  Smith,  199, 
201 ;  S.  G.  1  Abb.  412.  The  true  question  is, 
whether  the  court  is  satisfied  that  injustice 
has  been  done,  or  whether  the  case  is  not  so 
doubtful  as  to  require  a  new  trial,  so  that 
justice  may  prevail. 

k.  Valid  set-off  no  reason  for  a  new 

trial.-*- It  is  no  reason  for  granting  a  new 
trial,  to  show  that  the  plaintiff  took  judgment 
by  default,  without  allowing  a  set-off,  where 
an  action  may  still  be  maintained  for  that 
demand.  See  next  paragraph.  IVavis  v.  Bas- 
sett,  3  E.  D.  Smith,  171. 

I  Set-off,  forfeiture  of  the  olaim, 

new  trial.  —  In  actions  in  justices'  courts, 
an  omission  to  appear  and  set  off  a  demand, 
incurs,  in  most  cases,  a  forfeiture  of  the  claim, 
and  no  subsequent  action  can  be  maintained 
for  its  recovery.  1  Wait's  Law  and  Praot. 
47,  §§  55,  56.  See,  also,  pages  946  and  978. 
For  this  reason,  a  county  court  will  always 
open  a  judgment  taken  by  default  in  a  justice's 
court,  when  it  appears  that  the  plaintiff  has 
taken  a  judgment  for  the  full  amount  of  his 
claim,  without  allowing  the  amount  of  a  set- 
off, which  in  justice  ought  to  have  been 
allowed  to  the  defendant.  This  rule  is  always 
subject  to  the  qualification  that  the  defendant 
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has  ahown  a  aatiafactory  excuse  for  his  default. 
2  Wait's  Law  and  Pract.  848. 

m.  DefectlTe  service  of  prooess.— 

The  summons  may  be  serred  in  such  a  man- 
ner as  to  furnish  a  defendant  with  a  good 
excuse  for  not  appearing  in  the  action;  and 
to  entitle  him  to  relief  against  a  judgment 
entered  bj  de&ult  upon  such  serrice.  In 
such  a  case  the  default  will  be  opened,  and  a 
xiew  trial  granted.  CarroU  y.  ChiUn,  2  £.  D. 
Smith,  376. 

n.  Examples  of  sufficient  excnse 

for  delay.  —  Where  it  is  evident  that  a 
defendant  r^ly  intended  to  appear  and  defend 
an  action,  and  that  he  has  a  good  defense 
thereto,  either  partial  or  total,  and  that  he 
fiuled  to  Ippear,  m  consequence  of  any  excusa- 
hU  iiiMtoile,  he  ou^t  to  be  relieved  upon 
proper  terms.  2  Wait's  Law  and  Pract. 
843 ;  Seynwwr  y.  Elmer,  4  £.  D.  Smith,  199 ; 
S.  0.  1  Abb.  412;  BisseU  y.  Dean,  3  £.  D. 
Smith,  172 ;  Gottsberaer  y.  Homed,  2  id.  128 ; 
Gardner  y.  Wight,  3  id.  334.  Where  the  acts 
of  the  plaintiff  prevents  the  defendant  from 
appearing,  and  a  default  is  taken,  this  will  be 
»  good  excuse  for  the  default.  Beaeh  y.  fio- 
Cann,  1  Hilt.  256 ;  S.  C.  4  Abb.  18 ;  Beebe  v. 
JRoberts,  3  £.  D.  Smith,  194. 

0.  Rule  with  regard  to  new  trial.-— 

Under  this  section  of  the  Code  (366),  the 
court  can  only  order  a  new  trial,  on  the  ground 
that  manifest  injustice  has  been  done,  in 
cases  where  the  defendant  foiied  to  appear 
before  the  justice ;  nor  can  relief  be  granted 
if  there  is  an  autltoriaed  appeanmoe  for  him. 
Bunker  v.  Lataon,  I  £.  D.  Smith,  410; 
Wilde  v.  New  York  and  Harlem  B/oilroad  Co. 
1  HUt.  302 ;  Edwards  v.  Drew,  2  £.  D.  l^mith, 
55 ;  Teas  v.  CbrysUe,  id.  635 ;  S.  C.  2  Abb. 
259 ;  Hwnt  v.  WesterveU,  4  £.  D.  Smith,  225 ; 
Story  V.  Biehop,  id.  423.  But  see  Armstrong 
▼.  Craig,  18  Barb.  389. 

p.  Ghrantlng  new  trial  discretionary 
with  county  court  — order  not  re- 
viewable.— ^An  application  under  this  sec- 
tion (366),  is  addressed  to  the  discretion  of 
the  county  court.  An  appeal  will  not  lie 
to  the  supreme  court,  from  an  order  of  the 
county  court,  granting  or  refusing  a  new  trial. 
Wavel  V.  Wiles,  24  N.  Y.  (10  Smith),  635. 

g.  Parties  restricted  to  proo& 
under  the  issue  raised  in  the  court 

below. — When  a  new  trial  is  granted  in  the 
county  court,  under  §  366  of  Uie  Code,  the 


parties  are  restricted  to  proofs  under  the 
issue  raised  in  the  court  below.  Saioage  r. 
Cock,  17  Abb.  403.  An  amendment  of  §  366, 
subd.  5,  in  1865,  changed  the  rule  and  permits 
an  amendment  by  the  county  court.  The 
form  of  the  complaint  cannot  be  objected  to, 
before  the  appellate  court,  on  a  new  trial. 
Fowler  v.  Westervdt,  40  Barb.  374 ;  S.  G.  17 
Abb.  59. 


r.  Presumption  on  appeal— Where 

an  appeal  is  taken  from  a  justice's  judgment, 
the  presumption  is  in  fayor  of  its  validity. 
It  is  not  proper  for  the  first  time  to  raise  an 
objection  for  a  variance  in  the  court  of  ^>peal , 
this  IS  particulariy  the  rule  in  a  doubtful 
case.  Thompson  v.  Bennett,  2  Reyes,  503. 

s.  Errors  not  affecting  the  merits. 

Judgment  by  the  county  court  should  be  ac- 
cording to  the  justice  of  the  case,  and  errors 
of  the  justice,  not  afiecting  the  merits,  should 
be  disregarded*  Osincup  v.  Nichols,  49  Barb. 
145. 

t  What  not  sufficient  excuse  to 

open  a  de&ult. — Absence  on  other  busi- 
ness. Fowler  v.  Colyer,  2  £.  D.  Smith,  125 ; 
Mulhem  v.  Hyde,  3  id.  177.  Ignorance  of 
law  proceedings.  Mayor,  etc.  of  Ifew  York  y. 
Green,  1  Hilt.  393.  Forgetting  the  matter 
until  after  judgment  is  rendered  against  him. 
BaU  v.  Mander,  19  How.  468 ;  Beebe  v.  Bob- 
erts,  3  £.  D.  Smith,  194.  Not  hearing  the 
cause  called,  althouch  present  in  court.  Fore- 
ter  v.  CapeweH,  1  HUt.  47. 

«.  Miflta.king  the  return  day,  etc.— 

Where  the  defendant  mistook  the  return  day, 
and  for  that  reason  failed  to  appear,  he  may 
have  relief,  particularly  when  tie  appears  at 
the  time  when  he  supposed  the  summons  was 
returnable.  Gottsberger  v.  Homed,  2  £.  D. 
Smith,  128;  Gardner  v.  Wight,  3  id.  334. 
Where  the  summons  stated  that  the  defend- 
ant was  required  "  to  answer  the  complaint 
of  the  plaintiff  for  professional  services,"  and 
it  appeared  that  the  defendant  hlRl  ^ood  rea- 
son to  believe,  from  the  wording  of  the  sum- 
mons, and  the  facts  within  his  knowledge, 
that  the  action  was  for  a  claim  which  be  ad- 
mitted to  be  due,  and  for  that  reason  he 
failed  to  appear  before  the  justice,  whereupon 
the  plaintiff  recovered  judgment  for  a  greater 
sum,  and  for  an  entirely  different  claim,  this 
was  held  sufficient  as  an  excuse.  Bissell  v. 
Dean,  3  £.  D.  Smith,  172.  See,  also.  Lent 
v.  Jones,  4  id.  52. 


IV.  Appeal  in  General. 


a.  Exception  not  necessary.— It  is 

not  necessary  to  take  an  exception  to  the  de- 
cision of  a  justice  ;  e.  g.,  where  he  refuses  to 
issue  a  venire.  Meech  v.  Brown,  1  Hilt.  257 ; 
S.  G.  4  Abb.  19. 

b.  Oldection  in  justice's  court  gen- 
erally.— When  an  irregularity  is  objected 

to,  or  when  improper  evidence  is  offered,  the 
party  objecting  must  fully,  clearly  and  dis- 
tinctly state  the  grounds  of  objection.  A 
general  objection  may  be  sufficient  in  some 


cases,  as,  for  instance,  where  the  objection 
could  not  have  been  obviated  had  it  been  sp^ 
ciflcally  pointed  out.  Merritt  v.  Seaman,  6  N. 
Y.  (2  Seld.),  168.  Where  an  objection  is 
general,  and  the  evidence  is  proper,  but  the 
mode  of  proving  it  is  improper,  the  court  will 
presume  that  the  objection  is  not  made  to  the 
manner,  but  the  matter,  and  the  objection 
will  be  unavailing.  BeUows  v.  Sackett,  15 
Barb.  96.  Where  a  written  instrument  is 
offered  in  evidence^  and  the  objection  is  gen- 
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«nl,  it  will  not  reach  a  defect  in  the  execution 
or  acknowledgment  of  it.  MabhcU  y.  WhUe^ 
12  N.  Y.  (2  Kern.),  442.  Nor  as  to  the 
want  of  the  subscribing  witness.  Banneu  ▼. 
Gwynney  3  £.  D.  Smith,  59 ;  Crooke  y.  MaUy 
11  Barb.  205. 

e.  When  defenses  waived.— A  defense 

which  mi^t  haye  been  ayailable  if  taken  ad- 
vantage of  in  the  oourt  below,  and  which  is 
not  included  in  the  notice  of  appeal,  cannot 
be  first  raised  in  the  appellate  oourt;  e.  g.^ 
that  the  cause  of  action  was  not  assignable. 
Duffy  y.  Thompson,  4  £.  D.  Smith,  17^. 
Variance  between  pleadings  and  proof  cannot 
be  raised  for  the  first  time  on  appeal.  Barnes 
y.  Ferine,  12  N.  Y.  (2  Kern.),  18;  Drigas  y. 
Dwight,  17  Wend.  71 ;  Newstadt  y.  Adams, 
5  Duer,  43;  Luck^  y.  Franiskee,  1  £.  D. 
Smith,  47 .  Nor  misjoinder  of  parties.  Bates  y . 
James,  3  Duer,  45.  Where  a  q^uestion  is  ob- 
jected to  on  the  ground  that  it  is  leading,  the 
objection  must  be  put  on  that  speci6c  ground, 
otherwise  it  will  be  unavailable.  Pearson  v. 
Fiske,  7  Abb.  419 ;  S.  G.  2  Hilt.  146.  That 
a  witness  is  incompetent  to  testify  (for  any 
reason).  McDonough  y.  LoughUn,  20  Barb. 
238.  See,  also,  Leach  y.  Kelsey,  7  id.  466. 
That  the  plaintiff  was  not  an  mcorporated 
company.  Kennedy  y.  Cotton,  28  Barb.  59. 
That  no  power  of  attorney  had  been  proved. 
Farmers'  Loan  and  Trust  Co,  y.  Curtis,  7  N. 
Y.  (3  Seld.),  466.  That  secondary  evidence 
had  been  allowed  in  the  proof  of  a  deed. 
ArtcTier  v.  Zeh,  5  Hill,  2b0.  See,  also,  on 
this  general  head,  Castree  y.  Oavelle,  4  E.  D. 
Smith,  425;  Dujfy  y.  Thompson,  id.  178. 

d.  Reference,  written   consent.— 

Upon  the  written  consent  of  the  parties,  the 
county  court  has  jurisdiction  to  order  a  refers 
ence,  where  an  appeal  is  brought  from  a 
justice's  court,  in  cases  where  there  has  been 
an  issue  of  &ct  joined.  Hyland  v.  Loomis,  43 
Barb.  126 ;  contra.  People  ex  rel.  Blanchard 
V.  Judges  of  Washington  County  Common 
Pleas,  20  Johns.  363.  See  Cowen  v.  Bush,  3 
Cow.  343 ;  Flower  v.  Allen,  5  id.  654. 

e.  Appeal  to  supreme  court  before 
judgment  in  county  court  — It  is 

doubtful  whether  an  order  of  the  county 
court,  denying  a  new  trial,  can  be  appealed  to 
the  supreme  oourt  until  after  judgment,  and 
then  only  in  connection  with  the  appeal  from 
the  judgment.  Taylor  v.  ScoviUe,  54  Barb.  34. 

/.  Construction  of  the  words  '^  er- 
rors of  &yCt.'^ — A  mere  erroneous  decision 
upon  a  question  of  fact,  upon  the  issues  raised 
in  the  court  below,  never  constitutes  what  is 
known  as  <'  error  in  fact."  Error  in  fact  is, 
strictly,  some  incapacity  of  the  parties,  such 
as  in&ncy,  coverture,  or  some  irregularity 
in  the  service  of  process,  or  misconduct  of 
the  jury;  these  errors  are  properly  termed 
"errors  in  fact."  Bigelow  v.  Sanders,  22 
Barb.  147,  149;  Adsit  v.  WUson,  7  How. 
64,  68,  69 ;  Kasson  v.  MUls,  8  How.  377 ; 
Hurd  V.  Beeman,  id.  254;  Lunch  v.  McBeth, 
7  id*  113.  118;  Wavel  v.  Wiles,  24  N.  Y. 
(10  Smith),  635,  637.    If  the  return  is  mis- 


taken or  &lse,  the  defendant  may  allefle  that 
as  *<  error  in  frxt,''  on  an  appeal.  AUen  v. 
Martin,  10  Wend.  300 ;  Fitch  v.  Devlin,  15 
Barb.  47 ;  Wheeler  v.  New  York  and  Harlem 
Railroad  Co,  24  Barb.  414 ;  New  York  and 
Erie  BaOroad  Co.  v.  Pu/rdy,  18  id.  574. 

g-  Pleading  to  the  merits,  waiver. 

A  variance  between  the  summons  and  the 
complaint  is  waived  by  pleading  to  the  inerits. 
Bloodgood  v.  Overseers  of  Poor  of  JamaieA, 
12  Johns.  285;  Andrews  v.  Thorp,  I.E.  D. 
Smith,  615 ;  Bandman  v.  Gamble,  4  id.  463 ; 
Miln  v.  Bussell,  3  id.  303,  and  note  (b); 
Brown  v.  Jones,  3  Abb.  80;  S.  G.  1  Hilt. 
204 ;  GossUng  v.  Broach,  1  id.  49 ;  Hogan  y 
Bfiker,  2  fi.  D.  Smith,  22;  Bobinson  v.  West, 
1  Sandf.  19;  S.  C.  11  Barb.  309;  Stevens  v. 
Benton,  39  How.  13;  S.  0.  2  Lans.  156. 
So  that  the  wrong  process  was  used,  in  com- 
mencing an  action.  Ingersoll  v.  GiiUes,  3  £. 
D.  Smith,  119;  Miln  v.  Bussell,  id.  303; 
GossUng  v.  Broach,  1  Hilt.  49;  Aldrich  v. 
Keteham,  3  E.  D.  Smith,  577;  Dempsey  v. 
Paige,  4  id.  218.  All  irregularities  in  the 
warrant  are  waived  by  joining  issue  on  the 
merits ;  c.  g.,  the  insufficiency  of  the  affidavit. 
Dempsey  v.  Paige,  4  £.  D.  Smith,  218.  Com- 
pare, however,  Swartwout  v.  Boddis,  5  Hill, 
118.  So,  joining  issue  on  the  merits,  and 
^ing  to  trial,  is  a  waiver  of  all  irregularities 
m  attachment  proceedings.  Stevens  v.  Benton, 
39  How.  13 ;  S.  C.  2  Lans.  156. 

h.  When  the  judgment  of  the  oourt 
below  must  be  amrmed.— When  the 

notice  of  appeal  does  not  set  forth  any  ground 
of  appeal,  the  judgment  will  be  affirmed. 
Mayor,  etc.  of  New  York  y.  Green,  1  Hilt.  393. 
It  will  be  affirmed,  where  the  notice  alleges  as 
the  grounds  of  error,  "that  the  judgment 
rendered  by  the  court  is  contrary  to  the  clear 
and  decided  weight  of  the  evidence  produced 
on  the  triid  of  this  action."  Lee  v.  Schmidt^ 
1  Hilt.  537 ;  S.  G.  6  Abb.  183.  It  was 
affirmed,  where  the  following  statement  was 
made  as  thj  ground  of  appeal :  "  The  judg- 
ment is  clearly  against  the  law  and  evidence 
of  the  case."  Derby  v.  Hannin,  15  How.  32; 
S.  C.  5  Abb.  150.  The  rule  was  the  same  in 
Deuchars  v.  Wheaton,  16  How.  471;  where 
the  errors  assigned  were,  "  that  material  testi- 
mony offered  on  the  trial  was  excluded ;  that 
material  testimony  was  admitted  which 
ought  to  have  been  excluded ;  that  the  evi- 
dence was  insufficient  on  the  question  of  dam- 
ages, and  that  the  judgment  was  against  the 
law  of  the  case."  '*  The  appellant  must  put 
his  ftn^r  on  the  point  relied  upon,  or  dis- 
tinctly mform  his  adversary  on  what  ground 
he  alleges  that  there  is  error  in  the  judgment." 
WHliams  v.  Cunningham,  2  Sandf.  632 ;  Sul- 
livan v.  McDonald,  id.  note  (a);  Irtoin  v. 
Muir,  13  How.  409  ;  S.  C.  4  Abb.  133. 

».  Effect  of  the  reversal  of  a  Judg- 
ment.— Where  a  judgment  for  the  plainuu 
in  the  marine  or  justice's  court'  is  reversed  in 
the  court  of  common  pleas  on  appeal,  without 
an  award  of  judgment  final  for  the  defendant 
upon  the  merits,  such  reversal  is  not  concltt- 
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nve  of  the  rights  of  tlie  pwtMS.  EOeH  t. 
Kdfy,  10  How.  392 ;  S.  C.  4  E.  D.  Smith, 
12.  Where  a  judgment  of  aongait  is  rendered 
by  a  justice  of  the  peace,  which  judgment  is 
reyereed  on  appeal,  the  plaintiff,  if  he  wishes 
to  prosecute  further,  must  commence  de  nevo» 
AnonymmMf  9  Wend.  503.  Where  a  justice's 
judgment  in  favor  of  a  plain tiflT  is  subse- 
quently reversed  on  certiorari  or  upon  an 
appeal,  upon  technical  grounds,  in  no  way  in- 
volving toe  merits,  this  will  not  be  a  bar  to  a 
subsequent  action  for  the  same  cause.  Onder^ 
donk  V.  BanUU,  3  Hill,  323.  Where  the 
statute  has  not  conferred  jurisdiction  over  the 
subject-matter  of  the  action,  any  judgment 
which  may  be  rendered  wiU  be  absolutely 
void.  Coffin  v.  Tracy,  3  Gaines,  129 ;  Elin 
V.  CampbeU,  14  Johns.  432 ;  Dudley  v.  May- 
hew,  3  N.  Y.  (3  Comst.),  9 ;  Beach  v.  Nixon, 
9  N.  T.  (5  Sold.),  36;  KinU  v.  McNeal,  1 
Denio,  436. 

i.  Appeal  dismissed  on  the  axga- 

XXiexxt.-^The  county  court  is  confined  in  hear- 
ing the  appeal  to  those  grounds  which  are 
stated  in  the  notice,  and  where  this  states  no 
sufficient  ground  of  error,  the  appeal  will  be 
dismissed,  and  the  judgment  affirmed.  Derby 
T.  Hannin,  5  Abb.  160 ;  S.  0. 15  How.  32. 

*.  Preserving  testimony— new 

trial. — ^Where  an  appeal  is  had  to  the  com- 
mon pleas,  that  court,  on  reversing  the  judg- 
ment, has  no  power  to  preserve  the  testimony 
of  a  witness  taken  on  the  trial,  notwithstand- 
ing such  witness  has  left  the  State.  Norris  v. 
Bleakky,  1  Hilt.  90;  S.  G.  8  Abb.  107. 

{.  Reversal  as  to  one  defendant, 
aflBrmanoe  as  to  the  rest,  etc.— In  giv- 
ing judgment,  the  county  court  may  affirm  or 
reverse  the  judgment  of  the  court  below,  in 
whole  or  in  pairt,  and  as  to  any  or  all  of  the 
parties,  and  for  errors  of  law  or  of  fact. 
Fields  V.  Moul,  15  Abb.  6.  See,  also,  Kaseon 
Y.  Mills,  8  How.  377.  The  power  of  all  ap- 
pellate courts  to  reverse  in  part,  and  to  affirm 
in  part,  is  now  conclusively  settled  by  the 
court  of  appeals.  Browned  v.  Winne,  29 
How.  193,  201 ;  S.  C.  29  N.  T.  (2  Tiff.),  400, 
fiubnom.  jBroione/Jv.  Winnie;  Shaw  y,  Davis, 
55  Barb.  389. 

m.  When  the  only  conrse  left  for 
the  oourt  is  to  aflton  the  ludgment 

Where  the  grounds  of  an  appeal,  prosecuted 
by  one  party,  are  insufficient  to  warrant  a 
revereal,  and,  unless  the  other  party  has  insti- 
tuted a  cross  appeal,  the  only  course  left  for 
the  appellate  court  is  to  render  a  judgment 
of  affirmance.  This  is  the  case  notwithstend- 
ing  the  case  would  have  warranted  a  larger 
recovery.  Glassner  v.  Wheaton,  2  E.  D. 
Smith,  352;  Bobbins  v.  Codman,  4  id.  316; 
Lee  V.  Schmidt,  6  Abb.  183;  S.  G.  1  Hilt. 
537 ;  Berrian  v.  Ohnstead,  4  £.  D.  Smith, 
279. 

n.  Court  no  power  on  reversal,  to 
order  proper  judgment.  —  When  the 

court  of  common  pleas  reverses  a  judgment 
of  the  marine  court,  it  has  no  power,  under 
§  366  of  the  Code,  te  go  further  and  order 


sack  judgment  as  the  court  below  shoald 
have  rendered.  Fraser  v.  Child,  4  £.  D. 
Smith,  243,  245  (n.)  See,  also.  Hardy  v. 
Sedye,  3  Abb.  103 ;  S.  C.  1  Hilt.  90. 

0.  Reversing  the  judgment  the 
only  wa7  of  oorrectlng  mistakes.— 

Where  a  judgment  has  been  entered  for  a 
wrong  amount  through  inadvertence  or  otiier- 
wise,  the  justice  has  no  power  to  change  the 
amount,  either  by  increasing  or  diminishing 
it.  The  appellate  court  can  only  correct  the 
error;  they  cannot  correct  the  judgment. 
Hardy  v.  Seelye,  1  Hilt.  90;  S.  C.  3  Abb. 
103 ;  Albwrtis  v.  MeCready,  2  E.  D.  Smith, 
39 ;  Bunker  v.  Lutson,  1  id.  410;  People  ez 
rd,  Phelps  v.  Delauwre  Common  Pleas,  18 
Wend.  558 ;  Edwards  v.  Drew,  2  £.  D.  Smith, 
55 ;  Dauehy  v.  Brown,  41  Barb.  555. 

p.  Ulegal  evidence  disregarded  by 

the  Jury. — In  a  justice's  court,  the  admis- 
sion of  mcompetent  or  illegal  evidence  will 
not  be  cured  by  a  subsequent  direction  by  the 
justice  to  disregard  it.  Penfield  v.  Carprnder, 
13  Johns.  350;  Irvine  v.  Cook,  15  id.  239; 
TuUle  V.  Hunt,  2  Cow.  436.  In  such  a  case 
the  judgment  will  be  reversed.  lb. 

g.  Defendant  not  appearing— flle- 

'  gal  evidence. — Where  the  defendant  does 
not  appear  at  the  trial,  his  absence  is  no 
waiver  of  his  right  te  insist  that  the  plaintiff 
shall  prove  his  case  by  l^;al  and  competent 
evidence,  and  if  the  evidence  given  is  ill^p;al 
and  incompetent,  or  if  any  material  portion 
of  it  is  of  that  character,  the  judgment  will 
be  reversed  on  appeal.  Perkins  v.  Stebbins^  29 
Barb.  523 ;  Warnick  v.  Crane,  4  Denio,  460 ; 
Squier  y:  Gould,  14  Wend.  159;  Norikrup  t. 
Jackson,  13  id.  85 ;  Davidson  v.  Hutchins,  1 
Hilt.  123 ;  Finch  v.  M'Dowell,  7  Cow.  537  ; 
M^Nutt  V.  Johnson,  7  Johns.  18. 

f .  Mere  ruling,  no  evidence  under. 

A  mere  ruling  in  favor  of  admitting  illegal 
evidence  will  do  no  harm,  if  no  evidence  is 
given  under  the  decision.  Howland  v.  WiUetts, 
9N.Y.  (5  Seld.),  170;  S.  0.  5  Sandf.219; 
VaUanoe  v.  King,  3  Barb.  548. 

s.  Examples  <^  good  cause  for  re- 
versal.— ^Failure  of  tne  justice  to  wait  one 
hour,  after  the  return  hour.  Alien  v.  Sione^ 
9  Barb.  61.  For  disregarding  the  evidence 
of  witnesses,  which  is  direct,  unequivocal  and 
consistent,  and  where  such  witnesses  stood 
before  the  court  unimpeached  and  uncontra- 
dicted. Jacks  V.  Darrin,  3  E.  D.  Smith,  559. 
See,  also,  Dolsen  v.  Arnold,  10  How.  528, 
532;  Baker  v.  Bonested,  2  Hilt.  397.  For 
improperly  nonsuiting,  or  failing  to  nonsuit  a 
party.  Allen  v.  Stone,  9  Barb.  60;  Gregory 
V.  Trainor,  4  £.  D.  Smith,  58;  S.  C.  1  Abb. 
209 ;  contra,  Hauletibeck  v.  Gillies,  7  Abb. 
421 ;  S.  C.  2  Hilt.  239. 

*.  Reducing  the  judgment.— Where 

the  judgment  is  for  too  large  a  sum,  and 
there  is  a  particular  amount  which  ought  to 
be  deducted  from  the  recovery,  the  appellate 
court  may  reverse  the  iudgment  for  so  mud^ 
as  ought  to  have  been  deducted,  and  affirm  it 
as  to  the  residue.  Harris  v.  Bernard,  4  £.  D 
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Smith,  195 ;  Donahue  y.  Himry,  id.  162, 165 ; 
La  Motte  ▼.  Archtr,  id.  46 ;  Shannon  y.  Burr, 
1  Hilt.  39. 

u.  scanner  of  drawing  answer— 

new  trial. — Where  an  setion  is  brought  in 
a  justice's  court,  claiming  less  than  950  dam- 
ages, 'the  defimdant  has  a  right  to  draw  his 
answer  in  such  a  manner  as  to  have  a  new 
trial  in  the  county  court,  in  the  event  of  his 
being  unsuccessful  in  the  court  below :  prih- 
videdt  his  defenses  are  not  sham  or  fiilse,  and 
are  pleaded  in  good  faith,  and  are  proper  de- 
fenses to  the  cause  of  action  set  out  in  the 
complaint.  Houghion  y.  Kemfon,  38  How.  107. 

9.  Juctement  of  affirmance  regu- 
larly taken  by  defimlt— practice.— 

Where  a  judgment  of  affirmance  has  been 
regularly  taken  by  default,  the  court  will 
require  the  appellant,  on  a  motion  to  open  the 
defiiult,  and  before  hearing  his  excuse,  to 
show  that  the  case  has  merits  either  upon  the 
law  or  the  facts  inyolyed  in  it,  which  will  be 
ascertained  on  the  motion  from  a  mere  state- 
ment without  argument,  or  by  a  careful 
inspection  of  the  return.  Tryan  y.  Jennings, 
22  How.  421 ;  S.  C.  12  Abb.  33.  This  rule, 
however,  was  adopted  on  account  of  the  press 
6f  business  in  the  court  which  established  it ; 
and  the  extent  to  which  a  county  court  would 
apply  it,  would  be  to  see  that  the  appeal  had 
no  ^tense  of  merits.  2  Wait's  Law  and 
Pract.  884. 

tr.  Judgment  rendered  by  appel- 
late cottrt  incorrect— remedy.— Where 

the  judgment  rendered  by  the  appelate  court 
is  incorrect,  e.  g,,  that  it  does  not  fix  the  pre- 
ciBe  time  in  which  the  new  trial  granted  shall 
be  had;  or  in  adjudging  costs  against  the 
plaintiff,  who  was  the  respondent  on  the 
appeal,  the  plaintiff  cannot  take  advantage 
of  it,  as  against  the  sherifl^  but  should  seek 
his  remedy  by  motion  or  appeal.  Wenur  y. 
WaUre,  55  Barb.  591. 

X,  Damages  may  be  Inserted  in 
judgment  of  affirmance.  —  Upon  an 

appeal  by  the  judgment  creditor,  in  which  he 
was  successful,  he  erroneously  entered  a  judg- 
ment of  affirmance  for  costs  of  appeal  alone, 
he  relying  upon  the  original  judgment  rendered 
in  the  conrt  below.  Htid,  that  on  motion 
the  judgment  of  affirmance  might  be  amended 


by  inserting  the  amount  of  the  original  jodg-i 
ment,  as  rendered  in  the  court  below.  The 
place  where-  the  motion  should  be  made  in 
such  a  case,  is  at  special  term.  Bagley  y. 
Brwon,  3  E.  D.  Smith,  66. 

y.  Conflicting  affidavits,  return  of 

justice  must  govern,— The  return  of  the 
justice  must* govern,  where  the  affidavits  of 
the  parties  are  in  conflict ;  s.  ^.,  as  to  whether 
an  adjournment  was  made  to  the  18th  or  tha 
19th.  KeOey  v.  Bnwer,  1  Hilt.  514. 

M.  Rehearing,  no  more  IkTorable 

judgment. —  where  it  is  plain  to  the  oourt 
that  no  advantage  would  result  to  the  appel- 
lant, a  rehearing  of  an  appeal  will  not  bo 
granted.  Teas  r.  GhrysHet  2  £.  D.  Smith,  635 ; 
S.  0.  2  Hilf .  135 ;  2  Abb.  259. 

aa.  Appeal  from  orders,  restitu- 
tion.— Where  an  order  is  appealed  from  at 
general  term,  restitution  is  not  usually  ordered. 
Uadway  v.  Graham,  4  Abb.  468. 

hb,  Where  a  motion  to  dismiss  an 
appeal  should  be  made.  ^  The  motion 

should  be  addressed  to  the  general  term,  that 
being  the  appellate  court.  Bradley  v.  Van 
Zandt,  3  Code  R.  217. 

cc.  Argument. — Either  party  may  bring 
the  cause  to  argunient.  After  a  cause  has 
been  regularly  noticed  by  either  party,  and 
placed  on  the  calendar,  it  will  continue  thereon 
until  the  cause  is  disposed  of.  And  in  such  a 
case,  no  further  notice  of  argument  is  neces- 
sary, even  though  the  case  is  moved  at  a  sub- 
sequent term  of  the  court.  Tawnsend  v. 
Keenan,  2  Hilt.  544.  Proper  points  should 
be  submitted  to  the  court,  and  its  attention 
should  be  directed  to  the  statutory  enactments 
and  authorities  bearing  on  the  qustion.  De 
Agreda  v.  Fautberg,  3  E.  D.  Smith,  179,  180. 

dd.  Transfer  of  oause  to  supreme 

oourt. — Whenever  any  action  or  proceeding 
is  pending  in  a  county  court,  and  the  county 
judge  is,  for  any  cause,  incapable  of  acting,  he 
must  make  a  certificate  of  that  fact  and  file 
it  in  the  county  clerk's  office.  Sec.  30,  subd. 
13,  Code,  ante.  This  was  also  the  settled 
rule  before  the  Code  was  amended,  so  as  to 
require  the  first  hearing  to  be  had  before  the 
special  instead  of  the  general  term.  Dofris  v. 
Stone,  16  How.  538 ;  Crandatt  v.  Badgers, 
cited  id.  540. 


§  367.  [318.]  (Am'd  1852, 1865, 1869.)  Judfftneni  rolL 
To  every  judgment  on  appeal  there  shall  be  annexed  the  return  upon 
which  it  was  heard,  or  a  certified  copy  thereof,  the  notice  of  appeal,  with 
any  offer,  verdict,  decision  of  the  court,  exceptions,  case,  and  all  orders  and 
papers  in  any  way  involving  the  merits  and  necessarily  affecting  the  judg- 
ment,  which  shall  be  filed  with  the  clerk  of  the  court,  and  shall  constitute 
the  judgment  roll. 

h  368.  [321.]  (Am'd  1849.)  Costs,  how  awarded. 

If  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the  respondent. 
If  it  be  reversed,  costs  shall  be  awarded  to  the  appellant.     If   it.  be 
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affirmed  in  part,  the  costs,  or  such  part  as  to  the  court  shall  seem  just,  may 
be  awarded  to  either  party. 


a.  Judgment  paid  pending  the  ap- 
peal.— ^If  the  jufltice'g  judgment  is  paid  dur- 
ing the  pendency  of  the  appeal,  but  irithout 

paying  ttie  costs  of  the  appeal,  the  appellant 
must  procure  an  order  staying  the  respond- 
ent's proceedings  before  a  judgment  of  affirm- 
ance is  taken  by  default.  If  this  is  not  done, 
the  respondent  may  take  a  judgment  of  af- 
firmance for  the  costs  of  the  appeal.  Adams 
y.  Kearney,  2  £.  D.  Smith,  42.  But  since 
the  amendment  of  the  Code,  which  allows  the 
pleadings  to  be  amended  in  those  actions  in 
which  a  new  trial  is  had,  there  is  no  reason 
why  a  settlement  of  the  judgment  pending  the 
appeal  may  not  be  set  up  by  way  of  answer, 
outf  darrien  e(nUinuanoe.  2  Wait's  Law  and 
Fract.  917. 

b.  Beferenoe  dismissed  with  costs. 

Where  a  complaint  was  dismissed  by  a  nf- 
eree  with  costs,  a  voluntary  payment  of  costs. 


by  the  plaintiiT,  will  not  amount  to  a  waiTir 
of  the  right  of  appeal.  Chanmion  y.  Pijf^ 
mouU^  Congregational  Society ,  &  Baib.  441. 

e.  Comparison  of  two  judgments— 

interest. — In  an  action  of  tort  to  recover 
damages,  commenced  before  a  justice,  in  which 
the  plaintiff  has  judgment  for  a  sum  certain, 
and  an  appeal  is  brought  to  the  county  oonrt, 
in  which  certain  objections  to  the  recovery  of 
the  judgment  are  raised,  but  no  oflbr  to  re- 
duce the  amount  is  served  by  the  plaintiff,  and 
on  the  trial  in  the  appellate  court  the  plaintiff 
recovers  a  larger  sum  than  in  the  court  below, 
but  not  sufficient  to  equal  the  amount  of  in- 
terest on  the  first  judgment,  from  the  time  of 
its  recovery,  the  plaintiff  nevertheless,  reoov- 
ers  a  more  favorable  judgment,  and  is  en- 
titled to  costs.  8mUh  v.  May,  32  How.  222 ; 
S.  C.  2  Abb.  N.  S.  227. 


§  369.  [322.J  (AmM  1849,  1867.)  Ordering  restitvtton. 

If  the  judgment  below,  or  any  part  thereof,  be  paid  or  collected,  and 
the  judgment  be  afterwards  reversed,  the  appellate  court  shall  order  the 
amount  paid  or  collected  to  be  restored,  with  interest  from  the  time  of 
such  payment  or  collection.  The  order  may  be  obtained  on  proof  of  the 
facts  made  at  or  after  the  hearing,  upon  a  previous  notice  of  six  days,  and 
if  the  order  shall  be  made  before  the  judgment  is  entered,  the  amount  may 
be  included  in  the  judgment 


a.  RestitatiOli. -"-Where  the  appellant 
succeeds  on  the  appeal,  and  a  judgment  of 
reversal  is  enterea  ^nerally,  without  any 
award  of  a  new  trial  m  the  court  below,  tKe 
statute  is  imperative  that  the  county  court 
shall  order  restitution  of.  all  that  the  appel- 
lant has  lost.  Eetus  v.  Baldwin,  9  How.  80 ; 
Jacks  V.  Darrin,  1  Abb.  232.  In  such  a  case, 
there  will  not  be  a  complete  restitution,  unless 
the  appellant  is  allowed  the  costs  of  defend- 
ing the  action  before  the  justice,  and  of  prose- 
cuting his  appeal  in  the  county  court,  id.  If 
the  return  of  the  justice  shows  that  the  judg- 


ment has  been  paid,  this  will  be  suffideni 
proof  of  the  fact,  and  the  appellate  court  wiU 
order  restitution  as.  a  part  of  the  Judgment, 
which  may  be  collected  by  execution,  in  the 
usual  manner,  with  costs.  Jacke  t.  Daftin, 
1  Abb.  232;  Kennedy  V.  (fBrien,  2  £.  D. 
Smith,  41 ;  Sheridan  v.  Mann,  5  How.  201 ; 
S.  C.  3  Code  R.  213.  So,  wheie  it  appears 
from  a  transcript  of  the  docket  of  the  justice 
that  the  judgment  has  been  pud,  the  appel- 
late court,  upon  a  reversal  of  the  judgment, 
will  order  restitution.  Hwnt  v.  West^veU^  4 
£.  D.  Smith,  225. 


h  370.  [323.]  3Ming  off  costs  and  recovery. 

If,  upon  an  appeal,  a  recovery  be  had  by  one  party,  and  costs  he 
awarded  to  the  other,  the  appellate  court  shall  set  ofi'  the  one  against  the 
other^  and  rander  judgment  for  the  balance. 


a.  Appellant^s   costs   when  oase 

heard  on.  return. — ^If  the  appellants  suc- 
ceeds in  reversing  the  judgment  below,  he  is 
entitled  to  recover  the  ftill  rate  of  costs,* 
which  is  815,  besides  the  costs  and  disburse- 
ments in  the  court  below,  including  the  costs 
which  might  have  been  taxed  in  that  oourti 
had  the  judgment  been  in  his  favor.  Sec.  371, 
Code,  post.  The  right  to  costs,  in  such  a  ease, 


is  not  discretionary,  but  absolute,  by  the  very 
terms  of  the  sUtiite.  id. ;  Logue  v.  OiUick,  I 
£.  D.  Smith,  398.  And  the  courts  uniformly 
enforce  this  rule,  by  declaring  that,  upon  the 
reversal  of  a  judgment,  they  have  no  power 
to  refuse  costs  to  the  appellant.  Hahn  v.  Van 
Doren,  I  £.  D.  Smith,  411 ;  Main  v.  Eagle, 
id.  619.  If,  however,  the  county  court  should 
order    a   reversal  of  a  judgment,  without 


h  371.] 
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oosU  to  either  party,  the  county  clerk  has  no 
power  to  correct  the  error  by  entering  a  judg- 


ment   with    costs    of    reversal.    Ohapin  T, 
Churchill,  12  How.  367. 


k  371.  [324.J  (Am'd  1849, 1851, 1862, 1863, 1864, 1866.)   The  costs  on  appeal. 

Costs  shall  be  allowed  to  the  prevailing  paily  iji  judgments  rendered 
on  appeal  in  all  cases,  with  the  following  exceptions  and  limitations  :  In  the 
notice  of  appeal,  the  appellant  shall  state  in  what  pailicular  or  particulars 
he  claims  the  judgment  should  have  been  more  favorable  to  him.  If  he 
claims  that  the  amount  of  judgment  is  less  favorable  to  him  than  it  should 
have  been,  he  shall  state  what  should  have  been  its  amount.  Within  fifteen 
days  after  the  service  of  the  notice  of  appeal,  the  respondent  may  serve 
upon  the  appellant  and  justice  an  offer,  in  writing,  to  allow  the  judgment 
to  be  corrected  in  any  of  the  particulars  mentioned  in  the  notice  of  appeal. 
The  appellant  may,  thereupon,  and  within  five  days  thereafter,  file  with  the 
justice  a  written  acceptance  of  such  offer,  who  shall  thereupon  make  a 
minute  thereof,  in  his  docket,  and  correct  such  judgment  accordingly,  and 
the  same  so  corrected  shall  stand  as  his  judgment,  and  be  enforced  accord- 
ingly ;  and  any  execution  which  has  been  issued  upon  the  judgment 
appealed  from,  shall  be  amended  by  the  justice  to  correspond  with  the 
amended  judgment ;  and  no  undertaking  given  to  stay  execution  shall  be 
enforced  for  more  than  the  amount  of  the  corrected  judgment  If  such 
offer  be  not  made,  and  the  judgment  in  the  appellate  court  be  more  favor- 
able to  the  appellant  than  the  judgment  in  the  court  below ;  or  if  such  offer 
be  made  and  not  accepted,  and  the  judgment  in  the  appellate  court  be 
more  favorable  to  the  appellant  than  the  offer  of  the  respondent,  the  appel- 
lant shall  recover  costs ;  provided,  however,  that  the'  appellant  shall  not 
recover  costs  unless  the  judgment  appealed  from  shall  be  reversed  on  such 
appeal,  or  be  made  more  favorable  to  him,  to  the  amount  of-  at  least  ten 
dollars.  If  the  offer  be  made,  and  accepted  by  the  appellant,  the  appellant 
shall  recover  all  his  disbursements  on  appeal,  and  all  his  costs  in  the  court 
below.  But  the  appellant  shall  not  recover  costs  except  as  provided  in 
this  chapter.  The  respondent  shall  be  entitled  to  recover  costs  where  the 
appellant  is  not. 

Whenever  costs  are  awarded  to  the  appellant,  he  shall  be  allowed  to 
tax  as  part  thereof  the  costs  and  fees  paid  to  the  justice  on  making  the 
appeal,  as  disbursements,  in  addition  to  the  costs  in  the  appellate  court; 
and  when  the  judgment  in  the  suit  before  the  justice  was  against  such 
appellant,  he  shall  further  be  allowed  to  tax  the  costs  incurred  by  him, 
which  he  would  have  been  entitled  to  recover  in  case  the  judgment  below 
had  been  rendered  in  his  favor.  If,  upon  an  appeal,  a  recovery  for  any 
debt  or  damages  be  had. by  one  party,  and  costs  be  awarded  to  the  other 
party,  the  court  shall  set  off  sucb  costs  against  such  debt  or  damages,  and 
render  judgment  for  the  balance.  The  following  fees  and  costs,  and.no 
other,  except  fees  of  officers,  disbursements  and  witnesses'  fees,  shall  be 
allowed  on  appeal,  to  the  party  entitled  to  costs  as  herein  provided,  when 
the  new  trial  is  in  the  county  court. 

For  proceedings  before  notice  of  trial,  ten  dollars ;  for  all  subsequent 
proceedings  before  trial,  seven  dollars ;  for  trial  of  an  issue  of  law,  ten 
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dollars ;  for  every  trial  of  an  issue  of  fact,  fifteen  dollorg ;  for  argnment  of 
a  motion  for  a  new  trial  on  a  case  or  a  bill  of  exceptions,  ten  dollars ;  in 
all  cases,  to  either  party,  for  every  term  not  exceeding  five,  at  wUeb  the 
appeal  is  necessarily  on  the  calendar,  and  is  not  tried  or  is  not  postponed 
by  the  court,  seven  (lollars.  In  other  appeals  the  costs  shall  be  as 
follows :  To  the  appellant,  on  revei'sal,  fifteen  dotlai^s;  to  the  respondent, 
on  the  affirmance,  twelve  dollai*s.  If  the  judgment  appealed  from  be 
reversed  in  part  and  affirmed  as  to  the  residue,  the  amount  of  costs  allowed 
to  either  party  shall  be  such  sum  as  the  appellate  court  may  award,  not 
exceeding  ten  dollars.  If  the  appeal  be  dismissed  for  want  of  prosecution, 
as  provided  by  section  364;,  qo  costs  shall  be  allowed  to  either  party.  In 
every  appeal  the  justice  of  the  peace  before  whom  the  judgment  appealed 
from  was  rendered  shall  receive  two  dollars  for  his  return.  If  the  judg- 
ment be  reversed  for  an  error  of  fact  in  the  proceedings,  not  affecting  the 
merits,  costs  shall  be  in  the  discretion  of  the  court.  If,  in  the  notice  of 
appeal,  the  appellant  shall  not  state  in  what  particular  or  particulars  he 
claims  the  judgment  should  have  been  more  favorable  to  him,  he  shall  not 
be  entitled  to  costs  unless  the  judgment  appealed  from  shall  be  wholly 
reversed. 


a.  Appeal  firom  aa  order^not  lim- 
ited to  SIO. — On  ui  appeal  from  an  order. 

of  an  inferior  court  to  supreme  court,  the 
costs  are  not  limited  to  810,  bat  are  goyemed 
by  subd.  5,  of  ^  307,  of  tbe  Code,  and  foUovr 
as  matter  of  nght,  the  same  as  on  an  appeal 
firom  a  judgment.  Williams  y.  Mitrray,  32 
How.  187  ;  S.  G.  2  Abb.  N.  S.  292. 

b.  When  a  notioe  of  appeal  re- 
quires a  statement  of  paructOars.— 

This  section  (371)  of  the  Code  requires  a 
statement  of  particulars  in  the  notice  of  np- 
peal  only  when  the  appellant  claims  the  Judg- 
ment below  should  haye  been  more  fayoraUe 
to  him,  not  when  a  reversal  alone  is  sought. 
Where  the  judgment  below  is  aflSrmed  or  re- 
yersed,  the  successful  party  is  entitled  to 
costs  under  §  368  of  the  Code ;  the  question 
of  costs  in  such  cases  not  being  afi^cted  by 
the  first  paragraph  of  this  section  (371). 
WaUaee  y.  Patterson,  29  How.  170. 

c.  Statement  in  the  notice  of  ap- 
peal.— A  statement  in  a  notice  of  appeal  from 

a  judgment  of  a  justices*  court,  "  that  the 
judgment  should  haye  been  in  fayor  of  tbe 
defendant  and  against  the  plaintiff  for  costs," 
is  not  sufficient  to  entitle  the  appellant  to 
eosts  in  case  of  the  recovery  of  a  more  (avor- 
able  judgment  by  him  in  the  county  court. 
But  a  statement,  "  that  the  judgment  should 
have  been  for  a  less  amount  of  damages 
against  the  defendant,''  is  sufficient  to  carry 
costs  in  fkyor  of  the  appellant,  if  he  recovers 
a  more  favorable  judgment  in  the  appellate 
court.  Loomis  y.  Migbie,  29  How.  232;  S.  C, 
id.  288. 

d.  Offer  of  acoeptanoe  must  be 
served  both  on  party  and  justioe.— 

Where  a  notice  of  appeal  from  a  justice's 
Judgment,  specifying  tb»  pftrti««||ir»  io.  which 


the  judgment  should  hanra  been  more  fiiyoi^ 
able  to  the  appellant,  is  served  upon  the  re- 
spondent, he,  m  serving  his  offer  of  acceptance, 
must  not  only  serve  it  on  the  party,  but  also 
on  the  justice.  The  statute  has  made  the  re- 
spondent's right  to  costs  depend  upon  a  com 
tiiance  with  its  provisions.  Smith  y.  Hinds, 
30  How.  187. 

e.  Offer  to  reoeive  a  less  sum  than 
judgment,  cannot  be  proved  in  ap- 
pellate OOUrt.— Where  the  plaintiff  reooy- 
ers  judgment  in  the  justice's  court  for  9100, 
and  on  appeal  to  the  county  court,  serves  an 
offer  on  the  defendant  to  correct  it,  by  taking 
925  less,  which  offer  the  defendant  does  cot 
accept,  the  defendant  cannot  prove  such  ofier  in 
the  appellate  oourt  for  the  purpose  of  substan* 
tiating  bis  assertion  to  the  jury,  that  the  oflfrr 
was  evidence  that  the  plaintiff  had  no  confi- 
dence in  his  case.  If  he  is  allowed  to  prove 
such  off^,  a  new  trial  in  the  county  court 
will  be  granted,  costs  to  abide  the  event. 
Semble,  that  the  offer  might  be  ^osed  on  the 
adjustment  of  ooste,  ivithout  being  proved  in 
the  county  court.  Finney  v.  Ved£r/Zl  How. 
14 ;  S.  C.  45  Barb.  388;  1  Abb.  N.  S.  366. 

/.  Respondent  must  be  responsible 

for  his  offer* — When  an  appeal  is  had  from 
a  judgment  in  a  justice's  court,  under  this 
section  (371)  of  the  Code,  the  respondent 
must  be  responsible  for  th»  offi»r  he  makes  to 
allow  the  judgment  of  the  justice  to  be  cor- 
rected, without  r^ard  to  the  extent  the 
appellant  claims  in  his  notice  of  appeal,  it 
should  have  been  more  favorable  to  him.  The 
respondent  is  not  confined  in  his  offer  to  the 
claim  of  the  appellant  in  the  notice  of  appeal, 
even  if  such  claim  is  particular  and  specific 
as  to  the  amount;  and  this  being  so,  it  would 
he  owlosSi  wad  should  tlw^foiy  ffot  be  hald 
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necessary  that  the  appellant's  claim  should  be 
specific  in  amount.  lUed  t.  Moorey  31  How. 
264;  S.  G.  Mason,  J.,  dissenting,  id.  369. 
See,  also,  Fax  y.  NelKs,  25  id.  144 ;  Loamia 
y.  HigbUy  29  id.  232 ;  Wynkoop  y.  HaUmt, 
43  Barb.  266 ;  S.  G.  25  How.  158,  sub  nom. 
Wynkoop  y.  Holhert, 

g.  Example  of  insafficient  notice 
of  appeal  tx>  require  an  offer.— A  no- 
tice of  appeal  from  a  justice's  judgment, 
under  §  371  of  the  Gode,  which  specified  the 
following  grounds,  was  held  insufficient  to  re- 
quire an  offer  from  the  respondent,  .to-wit : 

Ist.  That  the  justice  had  not  jurisdiction 
of  the  case,  because  the  parties  were  tenants 
in  common  of  the  subject-matter.  2d.  The 
justice  erred  in  allowing  plaintiff  for  hay,  as 
the  defendant  furnished  all  the  hay  necessary 
to  winter  out  the  stock.  3d.  The  damages 
were  excessive.  4th.  There  was  no  eyidence 
to  warrant  a  judgment  for  the  plaintiff  above 
t5.  -5th.  The  justice  erred  in  receiving  in 
eyidence  the  written  contract.  6th.  The  de- 
fendant demands  a  new  trial,  because  the 
claim  of  each  party  in  his  pleadings  was 
above  850,  and  the  judgment  is  above  950. 
7th.  That  the  case  was  without  eyidence  to 
sustain  a  judgment  for  879. 

A  notice  purporting  to  state  the  grounds  of 
appeal  without  intimation  of  further  claim, 
does  not  require  an  offer  from  the  respondent 
at  his  peril,  even  though  some  one  or  more  of 
the  grounds  of  appeal  might  be  construed  into 
a  sufficient  demand  for  a  modification,  had 
that  purpose  been  pointed  out.  Laveland  v. 
Atwoody  31  How.  467.  See,  also,  Hotckiss  y. 
BankSy  36  id.  61,  in  which  the  cases  of  Reed 
y.  Moorey  31  id.  264,  and  Smith  v.  HindSy 
30  How.  187,  are  distinguished. 

h.  Example  of  suffioiently  speoiflc 

notice. — Where  the  notice  of  appeal  fairly 
apprises  the  opposite  party  that  the  damages 
are  excessive,  it  is  sufficiently  specific  under 
this  section  (361)  of  the  Gode  to  call  upon 
such,  party  to  make  an  offer.  Myers  v.  WhiUy 
37  How.  393.  Fuits  v.  Wynny  2  Lans.  153. 

t.  Costs  on  appeal.— A  justice's  judg- 
ment was  rendered  for  the  plamtiff  for  8140 
damages  and  costs.  An  appeal  was  bl-ought 
to  the  county  court,  in  which  the  appel- 
lant stated  that  the  judgment  should  have 
been  in  his  favor  for  no  cause  of  action 
and  for  costs.  The  respondent  made  no  offer 
to  allow  the  judgment  to  be  corrected.  The 
appellate  court  rendered  a  judgment  for  858  : 
heldy  that  the  ^>peUant  was  not  entitled  to 
costs  on  the  appeal,  but  that  the  respondents 
were,  for  the  reason  that  when  the  verdict  or 
judgment  is  for  too  large  an  amount,  the  re- 
spondent has  the  responsibility  cast  on  him 
of  offering  to  reduce  it  or  be  subject  to  costs ; 
and  he  must  say  how  much,  and  fix  a  sum 
he  can  sustain  on  appeal.  Wynkoop  v.  Hal- 
luty  43  Barb.  266;  Aff'g  S.  G.  25  How. 
158,  sub  nom.  Wynkoop  v.  Holberi,  On  a 
trial  upon  appeal  in  the  county  court,  the 
plaintiff  recovered  a  verdict  for  8284.37, 
upon  which  he  entered  judgment  with  costs 
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in  the  aggregate  for  8519.72.  The  complunt 
in  the  justice's  court  demanded  8200,  and  it 
did  not  appear  whether  it  had  been  amended, 
and  no  question  was  raised  upon  the  rendition 
of  the  verdict  as  to  the  amount  thereof.  On 
appeal  to  the  supreme  court  the  judgment 
was  sustained.  Channan  v.  Lttsk,  2  Lans.  211. 

j'  Plaintiff  left  to  prosecute  farther 

7— costs. — Where  the  plaintifi'  has  judgment 
in  the  marine  court,  and  on  appeal  to  the 
common  pleas  it  is  reversed,  although  judg^ 
ment  is  not  ordered  for  the  defendant,  but  the 
plaintiff  is  left  to  prosecute  his  action  further, 
if  so  advised,  heid,  that  the  costs  incurred  by 
the  defendant  in  defending  the  action  in  the 
marine  court,  could  not  be  inserted  in  the  ad- 
justment of  the  costs  on  appeal.  ElUrt  v. 
Kelly,  10  How.  392;  S.  G.  less  fully,  4  E. 
D.  Smith,  12. 

k.  What  embraced  in  the  offer  to 

correct  judgment. — Where  the  respond- 
ent oflers  on  appeal,  that  the  appellant  may 
correct  the  judgment,  as  provided  by  this 
section  (371),  the  offer  embraces  all  its  neces- 
sary legal  consequences ;  all  the  attendant  ad- 
vantages and  disiwlvantages  should  be  scanned. 
If  what  is  offered  increases  in  value,  that  in- 
crease attaches  to  the  ofier  by  the  force  of  law. 
Baldwin  v.  Braim,  37  How.  385.  But  see 
Humiston  v.  Ballard,  39  How.  93;  S.  G. 
Rev'd  in  part,  40  How.  40.  But  the  Gode, 
in  allowing  costs  to  the  appellant  on  ap- 
peal from  a  justice's  judgment,  where  the 
judgment  appealed  from  is  reversed  or  made 
more  fitvorable  to  him  to  the  amount  of  at 
least  ten  dollars,  does  not  authorize  the  allow 
ance  of  interest  on  the  former  verdict,  in  esti- 
mating the  difference  between  that  and  the 
latter  verdict  in  settling  the  costs.  Humiston 
y.  Ballardy  39  How.  93 ;  S.  G.  RevM  In  part, 
40  How.  40. 

/.  On  what  does  the  right  of  the 
appellant  to  costs  depend  ?— The  right 

of  the  appellant  to  costs  in  the  appellate  court 
depends  upon  the  question,  whether  his  notice 
of  appeal  was  sufficient,  and  not  upon  the 
question,  whether  the  judgment  in  the  appeU 
late  court  was  more  favorable  to  him  tnan 
that  rendered  in  the  court  below.  Where  the 
notice  of  appeal  is  defective  because  it  does 
not  specify  the  particulars  as  required  by 
statute,  the  appellant  will  have  to  pay  costp, 
even  though  he  recovers  a  more  favorable 
judgment  than  that  appealed  from.  Forsyth 
v.  Ferguson,  27  How.  67.  See,  also,  Barnard 
v.  Pierce,  28  id.  232. 

m.  Costs  cannot  be  set  off  aeainst 
judgment  creditor's  bill.— Wliere  a. 

creditor's  bill  contains  no  specific  charge,  but 
only  general  alle^tions  as  to  property,  and 
the  same  is  dismissed,  on  the  ground  that  no 
property  of  the  debtor  could  be  discovered, 
held,  that  the  coste  of  the  defendant  could 
not  be  set  off  against  the  judgment  Fvans 
v.  Vance,  2  Barb.  598. 

n.  Costs  and  disbursements  on  ac- 
ceptance of  offer. — Where- the  respondent 
offers,  under  thia  section  (371)  of  Uie  Goda, 
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to  ftUov  the  judgment  recovered  before  the 
justice  to  be  corrected,  and  the  appellant 
accepts  the  offer,  and  the  judgment  is  so  cor- 
rected, h^ld,  that  the  appellant  is  entitled  to 
an  order  for  the  recovery  of  the  amount  of  his 
disbursements  on  appeal  and  his  costs  in  the 
court  below.  Ponto  v.  Phelps,  36  How.  19; 
S.  C.  incorrectly  reported,  35  id.  364. 

0.  Trial  by  supreme  court,  dis- 
cmalificatioii    of    county    judge.— 

where  a  cause  is  certified  into  the  supreme 
court  by  a  county  judge,  by  reason  of  his  dis- 
qualification from  hearing  it,  and  the  case  is 
heard  and  decided  by  one  of  the  justices  of 
the  supreme  court,  the  same  rate  of  costs  will 


be  taxable  as  though  the  county  jadge  bad 
decided  it.  G*Callaghan  v.  Carroul  16  How. 
327 ;  Taylor  v.  Sedey,  4  id.  314;  S.  C.  3  Code 
R.  84. 

p.  Ck)nstruction  of  section  371.-— 

The  provisions  of  this  section  of  the  Code, 
which  require  the  service  of  an  offer,  to  allow 
judgment  to  be  corrected,  upon  the  appellant 
and  the  justice,  is  applicable  to  the  party, 
when  the  appeal  is  made  in  person ;  but  whea 
it  is  made  by  an  attorney,  he  is  substituted, 
by  §  417  of  the  Code,  in  place  of  the  party. 
In  such  a  case,  the  offer  must  be  served  oa 
the  attorney  and  the  justice.  Purvis  v.  Gft^, 
39  How.  1. 
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CHAPTER  I. 
Submitting  a  controversy  toithont  action. 

Sbotiok  372.    Controversy,  how  submitted  without  action. 

373.  Judgment  on,  as  in  other  cases,  but  without  costs. 

374.  Judgment  may  be  enforced,  or  appealed  from,  as  in  an  action. 

§  3T3»  [326.]  CorUroversy^  how  submitted  without  action. 

Parties  to  a  question  .in  difference,  which  might  be  the  subject  of  a  ciyil 
action,  may,  without  action,  agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present  a  submission  of  the  same,  to 
any  court  which  would  have  jurisdiction  if  an  action  had  been  brought. 
But  it  must  appear,  by  affidavit,  that  the  controversy  is  real,  and  the  pro- 
ceeding in  good  faith,  to  determine  the  rights  of  the  parties.  The  court 
shall  thereupon  hear  and  determine  the  case,  at  a  general  term,  and  render 
judgment  thereon,  as  if  an  action  were  depending, 

a.  When   a   submission    can    be 

made. — This  section  (372)  authorizes  a  sub- 
mission to  be  made,  only  in  a  case  where  an 
action  will  lie,  and  only  to  a  court  which 


would  haye  jurisdiction  of  such  action. 
can  Transportation  Co.  y.  Assessors  of  Buf- 
falo, Buffalo  Sup.  Ct.  G.  T.  Oct.  1855,  4 
Clint.  Pig.  3082. 
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h.  Practice. — A  case  must  be  presented 
in  which  a  judgment  maj  be  rendered  in  favor 
of  one  and  against  the  other  of  the  parties  to 
the  submission,  and  the  case  must  indicate 
what  judgment  is  asked  for.  Unless  this  is 
done,  the  case  will  be  dismissed.  Williams  y. 
City  of  Rochester,  2  Lana.  169. 

c.  Court  cannot  exceed  the  sub* 

mission.  —  Where  the  controversy  was  be- 
tween the  executors  and  the  heir  on  one  side, 
and  the  widow  on  the  other,  as  to  said 
widow's  right  in  certain  lands  of  which  the 
testator  died  seized,  but  which  he  had  con- 
tracted to  convey  on  the  receipt  of  certain 
moneys,  and  as  to  her  rights  in  the  moneys 
which  had  accrued  and  were  to  accrue  thereon 
since  his  death  (the  will  merely  giving  some 
legacies  and  appointing  the  executors) :  hdd, 
that  the  court  could  not,  in  its  discretion, 
exceed  the  submission,  and  adjudge  that  she 
should  take  an  equitable  compensation  for 
her  legal  dower;  nor  could  it  adjudge  the 
principle  on  which  it  should  be  ascertained. 
That  all  that  could  be  adjudged  was,  that  she 
was  eptitled  to  a  distributive  share,  as  widow, 
of  the  personal  estate,  after  payment  of  the 
debts  and  l^acies.  Smith  v.  HaU^  Buffalo 
Sup.  Gt.  G.  T.  June,  1857,  4  Glint.  Dig.  3082. 

d.  Court  cannot   grant  trial   by 

jury. — ^The  proceeding  is  not  an  action,  but  a 
submission  of  a  controversy  upon  agreed 
facts  to  the  court,  without  action,  and  the 
court  cannot,  in  any  case,  grant  a  trial  by 
jury.  Lang  v.  Bopkcy  1  Duer,  701.  The 
court  has  no  power  to  vacate  the  submission 
or  refer  the  fkcts  to  the  determination  of  a 
jury.  id.  Neilson  v.  Commercial  Mutual  In- 
surance Co.  3  Duer,  455. 

e.  Neither  party  released  from.— 

The  court  cannot,  on  motion,  release  either 
party  from  the  legal  efiect  of  the  submission 
to  which  they  have  consented,  in  order  that 
they  may  go  before  a  jury  and  litigale  facts 
upon  which  they  had  already  agreed    id. 

/.  Fraud  or  mistake— how  relieved 

against. — The  submission  and  the  judgment 
may  be  vacated  b^  the  court,  as  a  court  of 
equity,  where  it  is  clearly  established  that 
there  is  fVaud  or  mistake.  But  this  relief 
will  not  be  granted  on  motion;  an  action 
must  be  properly  commenced  for  that  pur- 
pose, id. 


g-  Provision  of  Revised  Statutes.— 

where  there  has  been  a  submission  under 
this  section  (372  of  the  Code),  the  provisions 
of  the  Revised  SUtutes  (2  R.  S.  §  37,  p. 
309),  are  not  applicable.  lb. 

h.  Actions  cannot  be  submitted.— 

There  is  no  authority  in  §  372  of  the  Code, 
for  the  submission  of  actions  is  the  submis- 
sion of  questions  of  difference  without  action. 
Where  an  action  has  been  commenced,  and  a 
case  containing  the  facts  is  agreed  upon,  the 
action  must  be  discontinued  at  least  when 
judgment  is  entered.  It  is  suspended  after 
the  submission.  Van  Sickle  v.  Van  Sickle^  8 
How.  265. 

».  Infants  legally  interested.  —  A 

submission  under  this  section  cannot  be  al- 
lowed, where  it  is  made  to  appear  that  infanta 
are  legally  interested  in  the  question  of  dif- 
ference. Fisher  v.  Stilson,  9  Abb.  33.  Com- 
pare, however,  Bricifs  Estate,  15  id.  12. 

j.  Conclusions  by  the  court— In  de- 
ciding cases  submitted  under  this  section 
r372)  of  the  Code,  the. court  is  to  draw  from 
the  facts  stated,  such  conclusions  as  a  jury 
would  be  warranted  in  drawing,  if  the  case 
was  on  trial  before  them.  Clark  v.  Wise,  39 
How.  97  ;  S.  C.  57  Barb.  416. 

k.  Costs. — A  hearing  under  this  section 
(372)  of  the  Code,  is  not  one  on  an  appeal,  but 
is  an  original  hearine  or  trial.  It  is  proper  to 
allow  a  trial  fee  of  812,  but  not  a  fee  before 
argument,  or  for  argument.  Section  373,  post, 
is  explicit.  Neilson  v.  Mutual  Insurance  Co. 
3  Duer,  683. 

I'  PaX)ers. — Where  a  case  is  agreed  upon 
by  the  parties,  according  to  this  section  of  the 
Code,  the  plaintiff  shall  furnish  the  necessary 
papers  for  argument,  duly  printed,  as  in  cases 
of  appeal.  Sup.  Ct.  Rule,  50. 

m.    Questions  not   vet  actually 

arisen. — This  section  furnishes  no  authority 
for  the  submission  of  a  question  to  the  court, 
merely  that  its  opinion  may  be  obtained  in  a 
case  where  the  question  has  not  as  yet  arisen. 
Hobart  College  v.  FiUhugh,  27  N.  Y.  (13 
Smith),  130. 

n.  New  parties. — Unless  they  consent, 
new  parties  cannot  be  brought  in,  where  a 
controversy  has  been  submitted.  lb. 


§  373.  [326.]  Judgment  on^  as  in  other  cases,  but  without  costs. 
Judgment  shall  be  entered  in  the  judgment  book,  as  in  other  cases, 
but  without  costs,  for  any  proceeding  prior  to  notice  of  trial.     The  case, 
the  submission,  and  a  copy  of  the  judgment,  shall  constitute  the  judgment 
roll. 


k  374r.  [327.]  Judgment  may  be  enforced,  or  appealed  from,  as  in  an 
action. 

The  judgment  may  be  eui!j)f.0ecl  i^  ^^^®  s*™®  manner  as  if  it  had  been 
r^nd<Bred  in  an  i^ction,  and  i^hu\i  un  eubject  to  appeal  in  like  manner. 
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Pbogeediuqb  AQjOKsr  Joint  Dbbiobb,  Eio.     [^  875,  376. 


CHAPTER  n. 

Proceedings  againH  joint   debtors^   heirs^  devisees^  legaieea  and   tetumis 

holding  under  a  judgment  debtor, 

SacTiOK  375.  Parties  not  summoned  in  action  on  joint  oontnct,  maj  be  sommoned 

after  judgment. 

376.  If  judgment  debtor  die,  his  representatives  may  be  summoned. 

377.  Form  of  summons. 

378.  To  be  accompanied  by  affidavit  of  amount  due. 

379.  Party  summoned  may  answer  and  defend. 

380.  Subsequent  pleadings  and  proceedings  same  as  in  an  action. 

381.  Answer  and  reply  to  be  verified  as  in  an  action. 

§  375.  [328.]  (Am*d  1849.)  Parties  not  summoned  in  action  on  joint 
contract^  may  be  summoned  after  judgment. 

When  a  judgment  shall  be  recovered  against  one  or  more  of  several 
persons,  jointly  indebted  upon  a  contract,  by  pn>ceeding  as  provided  in 
section  136,  those  who  were  not  originally  summoned  to  anit^wer  the  com- 
plaint, may  be  summoned  to  show  cause  why  they  should  not  be  boui^d  by 
the  judgment,  in  the  same  manner  as  if  they  had  been  originally  summoned. 


a.  Summons  to  show  caufie.— Where, 

in  an  action  on  contract  against  four  joint 
debtors,  the  summons  is  served  on  three  only, 
and  Judgment  recovered  against  those  served, 
the  plaintiff  may,  under  this  section,  serve  a 
summons  on  the  fourth  defendant  to  show 
cause  why  he  should  not  be  bound  bv  the 
judgment.  Harper  v.  Bangs,  18  How.  457. 

h.  Secondactlon.— Where  judgment  has 
been  obtained  against  two  defendants  upon  a 
joint  contract,  but  process  served  only  on  one 
of  them,  the  judgment  to  be  collected  from  the 
joint  property  of  both,  or  from  the  separate 
property  of  uie  defendant  served,  a  second 
action  may  be  brought  against  both  defend- 
ants, alleemg  the  recovery  of  the  former  judg- 
ment, and  setting  out  the  joint  obligation,  and 
serving  process  only  on  the  defendant  not 
served  in  the  former  action,  and  a  like  judg- 
ment obtained  against  the  latter  defendant. 
Such  an  action  is  not  superseded  by  this  sec- 
tion of  the  Code,  the  remedy  therein  provided 
being  merely  cumulative.  Dean  v.  Eldridge, 
29  How.  218 ;  PHnce  v.  Cujas,  7  Rob.  76. 
But  see  Lane  v.  Salter,  4  Rob.  239,  holding 
that  the  special  proceeding  created  by  this 
section  of  the  Code  is  to  be  considered  sb  a 
substituted,  and  not  a  cumulative  remedy, 
and  that  a  second  action  is  unnecessary  and 
improper. 

c.  Justice'sjudgment.— This  section  is 
applicable  only  to  courts  of  record,  and  hence 
does  not  apply  to  a  judgment  in  a  justice's 


court;  a  transcript  of  which  has  been  filed  in 
the  office  of  the  county  clerk.  Prince  v.  Ou- 
joe,  7  Rob.  76 ;  Tieknor  v.  Kennedy,  4  Abb. 
N.  S.  417;  Rev'g  3  id.  387;  Joknson  t. 
Smith,  14  Abb.  423. 

d.  BemoTal  to  federal  oourt  —  A 

proceeding  under  this  section,  not  being  a  new 
action,  the  party  served  cannot  have  it  re- 
moved into  a  federal  court.  Fairehild  v.  Du- 
rand,  8  Abb.  305.  See,  also,  Kranshaar  y. 
New  Haven  Steamboat  Co.  7  Rob.  356. 

.  e.  Statute  of  limitations.— To  a  pro 

ceeding  under  this  section,  for  the  purpose  of 
having  a  defendant  adjudged  to  be  bound  by 
a  prior  judgment  entered  in  the  action,  after 
service  of  process  upon  his  former  partner 
and, co-defendant,  only,  who  allowed  judg- 
ment to  be  entered  for  want  of  an  answer,  the 
statute  of  limitations  cannot  be  set  up  as  a 
defense,  although  it  had  run  against  the  de- 
mand before  the  service  of  the  process  upon 
the  partner.  Berlin  v.  HcUl,  48  Barh.  442. 

/.  Liability  of  executors  of  de- 
ceased paitner. — To  make  the  executors 
of  a  deceased  partner  liable  personally,  as 
partners  with  the  surviving  partner,  for  debts 
created  for  the  benefit  of  the  firm  since  the 
decease  of  such  partner,  it  is  necessary  to 
show  that  they  voluntarily  employed  the  tes- 
tator's assets  which  had  come  to  them  in  the 
trade.  Bichter  v.  Poppenhtiaen,  39  How.  82 ; 
S.  C.  57  Barb.  309;  S.  C.  Aff»d,  42  N.  Y. 
(3  Hand),  373;  9  Abb.  N.  S.  263. 


%  376.  [329.]  (Am'd  1849.)  If  judgment  debtor  die^  his  representaUves 
may  be  summx>ned. 

In  case  of  the  death  of  a  judgment  debtor  after  judgment,  the  heirs, 
devisees,  or  legatees  of  the  judgment  debtor,  or  the  tenants  of  real  prop- 


§§  377-379.]     PBOOEEDiNoe  against  Joint  Debtobs,  Eto. 
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erty  owned  by  him  and  affected  by  the  judgment,  may,  after  the  expiration 
of  three  years  from  the  time  of  gmnting  letters  testamentary,  or  of  admin- 
istration, upon  the  estate  of  the  testator  or  intestate,  be  summoned  to  ijhow 
cause  why  the  judgment  should  not  be  enforced  against  the  estate  of  the 
judgment  debtor  in  their  hands,  respectively,  and  the  personal  represeuta- 
tives  of  a  deceased  judgment  debtor  may  be  so  summoned  at  any  time 
within  one  year  after  their  appointment 


a.  Where  a  joint  debtor  has  not 
been  served  with  process,  but  judgment 

in  form  is  entered  against  him,  under  section 
136  of  the  Code,  he  is  not  to  be  deemed  a 
''judgment  debtor,"  within  the  meaning  of 
this  section.  Foster  v.  Woody  30  How.  284 ; 
S.  0. 1  Abb.  N.  S.  150. 

h.  Proceedings  against  executors 

personally  ^re  not  authorized  by  sections 
376  to  381  inclusive.  Mills  ▼.  Thuraby,  11 
How.  129;  Same  y.  Same,  12  id.  385;  S.  0. 
2  Abb.  432. 

e.  Must  be  sued  jointly.— The  heirs 

of  a  person  dying  intestate  must  be  sued  to- 

Kther  jointly  for  a  debt  against  the  intestate, 
it  they  are  not  thereby  made  jointly  liable 
as  joint  debtors ;  each  is  liable  only  to  the 
extent  of  his  equitable  proportion  of  the  debt 


of  the  intestate.  Kellogg  v.  Olmstedy  6  How. 
487. 

<f.  Cannot  be  sued  within  three 

years. —  No  suit  against  heirs,  to  charge 
them  with  the  debts  of  their  ancestor,  can 
be  brought  until  after  three  years  from  the 
time  of  granting  letters  testamentary  or  of 
administration  upon  his  estate.  Boe  t.  Swezey, 
10  Barb.  247. 

«.  Soire  facias.— Where  a  judgment 
against  a  testator  is,  after  his  death,  revived 
by  scire  facias,  the  title  of  devisees  in 
remainder,  who  were  not  made  parties,  is  not 
affected  by  the  proceeding.  CampbeU  v.  Bow- 
4o«.  18  N.  T.  (4  Smith),  412;  Bev'g  S.  0. 19 
Baro.  494. 

/.  Suits  against  heirs.— See  Laws  of 
1859,  ch.  110,  p.  293. 


k  377.  [330.J  Farm  of  summons. 

The  summons  provided  in  the  last  two  sections  shall  be  subscribed  by 
the  judgment  creditor,  his  representatives  or  attorney,  shall  describe  the 
judgment,  and  require  the  person  summoned  to  show  cause,  within  twenty 
days  after  the  service  of  the  summons;  and  shall  be  served  in  like  manner 
as  the  original  summons. 


a.  Need  not  be  named.— Defendants 

ag^nst  whom  judipnent  has  already  been  ob- 
tained, i^eed  not  be  named  as  defendanta  in 
the  summons  issued  pursuant  to  this  section. 
Johnson  y.  Smith,  14  Abb.  421;  S.  0.  23 
]bow.  444. 


h.  Time  and  plaoe. — ^It  is  unnecessary 
to  specify  in  the  summons  the  time  or  plaoe 
to  show  cause ;  but  the  summons  will  not  be 
vitiated  by  so  doing.  Townsend  y.  NewM,  14 
Abb.  340. 


§  378.  [331.]  To  be  accompanied  by  affidavit  of  amotmt  due. 

The  summons  shall  be  accompanied  by  an  affidavit  of  the  person  sub- 
scribing it,  that  the  judgment  has  not  been  satisfied,  to  his  knowledge  or 
information  and  belief,  and  shall  specify  the  amount  due  thereon. 

k  379.  [832.]  (Am'd  1849, 1866.)  Party  gwnmoned  may  answer  and 
dtfend. 

Upon  such  summons,  any  party  summoned  may  answer  within  the  time 
specified  therein,  denying  the  judgment  or  setting  up  any  defense  thereto 
which  may  have  arisen  subsequently  to  such  judgment;  and,  in  addition 
thereto,  if  the  party  be  proceeded  against  according  to  section  375,  he  may 
make  any  defense  which  he  might  have  made  to  the  action  if  the  summons 
bad  been  served  on  him  at  t^A  timo  when  the  same  was  originally  com- 
menced,  and  such  defense  had  L  ^u  then  interposed  to  such  action. 
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CONFBSfilOK  OF  JUDGMENT. 


l^  380-382. 


a.  Statute  of  liinltations.—Thig  sec- 

tion  of  the  Code,  by  its  literal  reading,  pre- 
cludes the  defense  of  the  statute  of  limita- 
tions where  it  had  arisen  before  the  com- 


mencement of  the  original  action,  bat  allows 
it  where  it  arises  subsequeutlj.  Berhn  ▼. 
Hall,  48  Barb.  442. 


^  3BO.  [333.J  (Am'd  1849.)  Subsequent  pleadings  and  proceedings  same 
as  in  an  action. 

The  party  issuing  the  summona,  may  demur  or  reply  to  the  answer, 
and  the  party  summoned  may  demur  to  the  reply;  and  the  issues  may  be 
tried  and  judgment  may  be  given,  in  the  same  manner  as  in  an  action,  and 
enforced  by  execution,  or  the  application  of  the  property  charged  to  the 
payment  of  the  judgment,  may  be  compelled  by  attachment,  if  necessary. 

§  3B1.  [334.J  (Am'd  1849.)  Answer  and  reply  to  be  verified  as  in  an 
action. 

The  answer  and  reply  shall  be  verified  in  the  like  cases  and  manner,  and 
be  subject  to  the  same  rules,  as  the  answer  and  reply  in  an  action. 


CHAPTEE  m. 
Confession  of  judgment  without  action. 

SsGTiON  382.    Judgment  knaj  be  confessed  for  debt  due  or  contingent  Uabilitj. 

383.  Statement  in  writing,  and  form  thereof. 

384.  Filing  same,  and  entering  Judgment. 

§  3B3.  [335.J  Judgment  may  be  confessed  for  debt  due  or  contingent 
liability. 

A  judgment  by  confession  may  be  entered  without  action,  either  for 
money  due,  or  to  become  due,  or  to  secure  any  person  against  contingent 
liability  on  behalf  of  the  defendant,  or  both,  in  the  manner  prescribed  by 
this  chapter. 


a.  Tort. — A  confession  of  judgment  with- 
out action,  is  not  authorized  by  the  Code,  on 
a  demand  for  trespass.  Boutel  v.  Owens,  2 
Sandf.  655 ;  S.  C.  2  Code  R.  40,  sub  nom. 
Boutette  y.  Owen. 

6.  Defendant  in  custody.— A  confes- 
sion of  judgment  by  a  defendant  in  custody, 
at  the  suit  of  the  person  in  whose  favor  the 
judgment  is  confessed,  made  without  the 
presence  of  counsel,  or  the  advice  of  some  at- 
torney named  by  the  defendant,  and  attending 
at  his  request  will  be  set  aside  on  motion. 
Boutd  V.  Owens,  2  Sandf.  655  ;  S.  C.  2  Code 
R.  40,  sub  nom.  Boutette  v.  Owen.  See,  also, 
Merritt  v.  Baker,  11  Uow.  456. 

c.  Security  for  ftiture  advances.— 

A  judgment  may  be  confessed  as  security  for 
future  advances.  Truscott  v.  King,  6  N.  Y. 
(2  Sold.),  147 ;  Rev'g  S.  C.  6  Barb.  346 ; 
Marks  V.  Reynolds,  12  Abb.  403 ;  Rev'g  S.  C. 
20  How.  338 ;  AveriU  ▼.  Loucks,  6  Barb.  19. 

d.  Joint  debtors. — A  judgment  by  con- 
fession without  action,  can  only  be  entered 
against  the  person  who  signs  the  confession. 
One  of  two  partners  or  joint  debtors  cannot 


confess  j udgment  for  both .  The  party  confess- 
ing such  a  judgment  in  effect  makes  the  debt 
his  individual  debt,  and  it  cannot  be  enforced 
against  the  joint  property.  Stautenbergh  r. 
Vandenburgh,  7  How.  229 ;  S.  C.  Aff 'd,  id. 
234  (n.)  But  see  Von  Keller  v.  MuUer,  3 
Abb.  375  (n.),  holding  that  where  the  confes- 
sion was  to  bind  the  defendant  "  as  one  of 
the  firm,"  that  it  not  only  meant  to  bind  the 
defendant  individually,  but  the  partnership 
property,  and  that  on  such  a  confession,  judg^ 
ment  was  properly  entered  against  both  part- 
ners. See,  also,  Graser  v.  SteUwagen,  25  N. 
Y.  (11  Smith),  315. 

e.  Public  ofOlcer. — A  public  officer,  who 
is  liable  to  be  sued  for  services  rendered  fiu* 
the  public  at  his  request,  may  confess  a  judg^ 
ment  in  his  official  capacity  for  the  amount. 
Gere  y.  Supervisors  of  Cayuga  County,  7 
How.  255. 

/.  Married  women.— Prior  to  the  law 

of  1860,  a  confession  of  judgment  by  husband 
and  wife  entered  in  personam,  was  void  as 
to  the  wife,  although  the  consideration  was 
money  borrowed  for  and  applied  to  tha  im- 


§  383.] 


Confession  of  Judombnt. 
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proyement  of  the  separate  estate.  Watkins  v. 
Abraham,  24  N.  Y.  (10  Smith  V  72. 

A  conression  of  judgment  by  a  married 
woman  is  not  void,  but  voidable  merely.  If 
she  elects  to  allow  it  to  stand  and  the  title  of 
her  property  through  its  instrumentality  to  be 
chained,  there  is  no  good  reason  why  she  may 
not  do  so.  B&rahack  t.  Stebbifu,  33  How. 
278 ;  S.  0.  3  Keyes,  62.  See,  also,  Knicker- 
bocker V.  Smithy  16  Abb.  241 ;  Palmer  y. 
Davis,  28  N.  Y.  (1  Tiff.),  242. 

A  married  woman  may,  under  the  statutes 
of  1860  and  1862,  confess  judgment  to  obtain 
and  secure  a  loan  of  money  to  carry  on  her 
separate  business.  First  National  Bank  of 
Ctmandaigua  v.  OarlinghousCj  36  How.  369 ; 
S.  G.  53  Barb.  615. 

g-  Trustee. — A  trustee,  though  described 
as  such,  cannot  confess  an  ordinary  judgment 
so  as  to  bind  the  trust  estate.  UtaUory  v. 
C larky  20  How.  418 ;  S.  0. 9  Abb.  358.  See, 
also,  Marks  y.  Eeynolds,  12  id.  403;  Rey'g 
S.  0.  20  How.  338. 

h.  Partners. — One  partner  or  joint  debtor 
cannot  confess  judgment  for  both.  Stouten- 
burgh  y.  Vandenburgh,  7  How.  229 ;  Aff M, 
id.  234  (n.) ;  Lambert  y.  Converse,  22  How. 
265.  But  see  Von  Keller  y.  MuUer,  3  Abb. 
375  (n.)  See,  also,  AverHl  y.  Loucks,  6  Barb. 
19;  Leahey  y.  Kingon,  22  How.  209;  S.  0. 


13  Abb.  192;  Graser  v.  Sitllwagen,  25  N.  Y. 
(11  Smith),  315. 

t.  Lunatic. —  A  judgment  by  confession 
by  a  person  of  unsound  mind,  with  all  subse- 
quent proceedings,  may  be  set  aside  on  tenns, 
in  the  discretion  of  the  court.  Person  v.  War- 
ren, 14  Barb.  488. 

j.  Not  a  violation  of  iiyunction.— 

A  mere  confession  of  judgment  is  not  a  yiola- 
tion  of  an  injunction  in  supplementary  pro- 
ceedings restraining  the  defendant  from  dis- 
posing of,  or  in  any  manner  interfering  with, 
his  property,  unless  accompanied  by  acts  of 
the  defendant  showing  an  intent  to  dispose 
of  his  property.  Boss  y.  Clussman,  3  Saiidf. 
676;  S.  C.  1  Code  R.  N.  S.  91. 

k.  Setting   aside  judgment.  —  The 

provision  of  the  Revised  Statutes  forbidding 
the  setting  aside  of  a  judgment  for  irregularity 
after  the  expiration  of  one  year  (3  R.  S.  5th 
ed.  637,  §  3),  is  not  applicable  to  a  judgment 
by  confession  sought  to  be  set  aside  for  want 
of  a  sufficient  statement.  Manufacturers^  and 
Mechanics'  Bank  of  the  Northern  Liberties  m 
the  County  of  Philadelphia  v.  St,  Johns,  5 
Hill,  497 ;  Manufacturers'  Bank  v.  Boyd,  3 
Denio,  257 ;  BonneU  v.  Henry,  13  How.  142. 
See,  however.  Park  v.  Church,  5  How.  381 ; 
S.  0.  1  Code  R.  N.  S.  47. 


§  383.  [336.]  Statement  in  writing,  and  form  thereof, 
A  statement  in  writing  must  be  made,  signed  by  tiie  defendant  and 
verified  by  his  oath,  to  the  following  effect : 

1.  It  must  state  the  amount  for  which  judgment  may^  be  eutered,  and 
authorize  the  entry  of  judgment  therefor ; 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state  concisely  the 
facts  out  of  which  it  arose,  and  must  show  that  the  sum  confessed  therefor 
b  justly  due,  or  to  become  due  ; 

8.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contingent 
liability,  it  must  state  ccmcisely  the  facts  constituting  the  liability,  and  must 
show  that  the  sum  confessed  therefor  does  uot  exceed  the  same. 


I.  Statements  held  Sufficient. 


a.  Promissory  notes.—**  On  one  prom- 

usory  note  g^iven  by  me  to  the  said  L.  on  the 
8th  day  of  Decem^r,  1854,  for  8100  borrowed 
money,  on  which  is  indorsed  911-60,  said 
note  due  when  given.  Also  one  promissory 
note  of  8340,  mMe  by  me,  and  dated  Oct.  if, 
1854,  due  when  given,  and  now  owned  by 
said  L.,  the  same  being  given  for  borrowed 
money.  Also,  for  the  said  L.  assuming  the 
payment  of  the  sum  of  81)000,  at  the  Bank 
of  Havana,  on  the  14th  day  of  July,  1855,  by 
which  a  note  of  81>000,  made  by  me,  payable 
to  the  order  of  C,  at  the  said  Havana  Bank, 
dated  on  the  31st  day  of  May,  1855,  &"<! 
indorsed  by  said  C.  and  by  S.,  was  pj^jd  i^nd 
taken  up."  Lanning  y.  Carpenter^  2G  N  Y. 
(6  Smith),  447  ;  Aff»g  S.  0.  23  Barb    .Qg*. 


*'The  above  indebtedness  arose 


\^?^ 


missory  note,  made  by  the  defendants  to  the 
plaintiff,  dated  June  21,  1854,  in  the  sum  of 
8700,  with  interest,  that  amount  of  money 
being  had  by  the  defendants  of  the  plaintiff, 
and  upon  which  there  is  this  day  due  the  sum 
of  8782.47,  together  with  880.41,  now  due 
the  plaintiff  from  the  defendants,  as  costs  in 
an  action  brought  against  the  defendants  by 
the  plaintiff,  on  said  promissory  note,  in  the 
supreme  court."  Freligh  y.  Brink,  22  N.  Y. 
(8  Smith),  418 ;  Aff'g  S.  C.  18  How.  89 ; 
Rev'g  S.  C.  16  id.  272;  30  Barb.  144. 

''The  plaintiff  has  this  day  indorsed  my 
notes,  payable  at  bank,  for  86,000,  in  all,  for 
my  accommodation,  and  to  enable  me  to  nego- 
tiate said  notes."  Hopkins  y.  Nelson,  24  N. 
Y.  (10  Smith),  518. 

A  Btatioment  is  sufficient,  if  it  seta  forth 
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that  the  judgment  Is  confessed  to  secure  the 
plaintiff  for  a  debt  justly  to  become  due, 
'upon  his  indorsement,  as  the  surety  of  the 
plaintiff,  and  for  his  benefit,  of  bills  imd  notes, 
which  are  fully  described  as  to  names,  dates, 
amounts,  and  times  of  payment.  Dow  v. 
Plainer,  16  N.  Y.  (2  Smith),  562.  See,  also, 
Marks  v.  Reynolds,  12  Abb.  403 ;  Rev'g  S.  C. 
20  How,  338 ;  Winnehrenner  v.  Edgerton,  8 
Abb.  419;  S.  0.  17  How.  363;  S.  C.  30 
Barb.  185 ;  Healy  v.  Preston,  14  How.  20. 

The  sum  of  81,500  for  cash  borrowed  of 
the  plaintiff,  from  time  to  time,  for  which  he 
held  the  note  of  the  defendant,  dated,  etc. 
That  the  plaintiff  had  assumed  for  the  defend- 
ant the  payment  of  92,000,  for  which  the 
latter  had  given  the  former  his  two  notes,  for 
tl,000  each,  payable,  etc.  Ely  y.  Cooke,  28 
N.  Y.  a  Tiff.),  365;  modifying  S.  C.  2  Hilt. 
406,  sub  nom.  Ely  v.  Cook ;  9  Abb.  366. 

That  the  defendant  had  purchased  of  the 
plaintiff  a  certain  indebtedness  (describing  it) 
due  to  the  plaintiff,  for  which  he  had  given  to 
the  plaintiff  the  promissory  notes  (describing 
them)  upon  which,  and  for  the  amount  of 
which,  he  confessed  the  judgment.  Kirby  t. 
Fitzgerald,  31  N.  Y.  (4  Tiff.),  417. 

The  plaintiff  had  been  in  Uie  employ  of  the 
defendant  for  several  years,  upon  a  salary. 
From  year  to  year,  defendant  had  settled  with 
plaintiff,  allowing  him  interest  upon  such 
amount  or  amounts  as  remained  unpaid. 
That,  on  the  15th  day  of  December,  1857,  the 
plaintiff  and  defendant  settled,  and  there  was 
then  due  to  the  plaintiff  94,300,  for  which 
sum  defendant  then  gave  his  note,  payable  in 
two  years,  with  interest ;  that  the  amount  of 
said  note,  with  interest,  on  the  15th  day  of 
December,  1859,  will  be  the  sum  of  84,902, 
and  no  payments  have  been  made  on  the  said 
note,  or  the  interest  thereon.  Kellogg  v.  Cow- 
ing, 33  N.  Y.  (6  Tiff.),  408. 

The  indebtedness  is  two  fold :  First,  on  a 
promissory  note  (describing  it),  ''being  for 
money  loaned  me  bjr  plaintiff,  to  commence 
business  as  a  merchant;  and,  second,  on  a 
promissory  note  (describing  it),  being  for 
money  paid  by  plaintiff  for  me,  on  the  real 
estate  1  now  own  at  Irving."  Acker  v.  Acker, 
1  Keyes,  291. 

*'  F6r  a  debt  justly  owing  by  me,  and  due 
plaintiff,  arising  fi*om  the  following  facts :  For 
money  borrowed  b^  me  of  him  in  June,  1855, 
for  which  I  gave  him  my  note,  and  one  year's 
interest  thereon."  Clements  v.  Gerow,  1 
Keyes,  297;  Rev'g  S.  C.  30  Barb.  325. 

b,  Q-oods  sold  and  delivered.—"  The 

above  indebtedness  has  arisen  for  goods, 
wares,  and  merchandise  sold  and  delivered  to 
me  by  the  said  plaintiffs,  in  the  month  of 
May,  1853"  (showing  that  the  same  is  done 
without  any  iraud  whatever).  Delaware  v. 
Enswn,  21  Barb.  85. 

"  The  above  indebtedness  arose  on  account 
of  goods,  wares  and  merchandise  sold  and 
delivered  by  said  plaintiff  to  me  since  the  first 
day  of  January,  1855,  and  for  which  I  have 
not  paid;  and  I  hereby  state  that  the  sum 
tboye  by  me  confessed  is  justly  due  to  the 
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said  plaintiff,  without  any  fraud  whatey«rJ 
GandaU  v.  Finn,  1  Keyes,  217;  S.  C.  33 
How.  444;  Rev'g  S.  C.  13  id.  418,  sub  nom. 
Gandal  v.  Finn;  23  Barb.  652. 

*'  The  above  indebtedness  arose  on  account 
of  goods  purchased  m  1853 ;  that  the  amount 
remaining  due  thereon  at  this  date  is  83,300; 
that  the  whole  amount  of  purchase  was  about 
83,500"  (stating  of  what  the  goods  con- 
sisted, and  where  purchased).  Beaar,  Fremeh^ 
28  N.  Y.  (1  Tiff.),  285. 

"  For  a  debt  justly  due  from  me  to  plaint- 
iflb,  for  goods  sold  and  delivered  by  them  to 
me  at  various  times  within  the  last  two 
years,  as  per  schedule  annexed."  Held,  suffi- 
cient, although  in  fact,  no  schedule  was  an- 
nexed. Clements  v.  Gerow,  1  Keyes,  297 ; 
Rev'g  S.  G.  30  Barb.  325. 

A  statement  which,  afler  declaring  that  the 
plaintiff  had  sold  and  delivered  to  the  debtor 
large  quantities  of  meat  in  1854  and  1865, 
averred  that  there  was  justly  due  him,  upon 
such  sales,  a  balance  of  82,114,  with  interest 
from  January  18,  1855,  held,  sufficient.  Neu^ 
baum  V.  Keim,  24  N.  Y.  (10  Smith),  325; 
Rev'g  Si  0.  7  Abb.  23 ;  1  Hilt.  5:^.  See, 
also,  Curtis  v.  Corbitt,  25  How.  58. 

A  statement  that  "  «.he  indebtedness  arose 
on  the  sale  and  conveyance  by  the  plaintiff  to 
the  defendant  of  his  mterest"  in  owtain  part- 
nership property,  though  it  did  not  show  how 
the  plaintiff  was  connected  with  the  firm,  or 
what  was  his  interest,  held,  sufficient.  Thomp 
son  V  Van  Veehten,  27  N.  Y.  (13  Smith) 
568 ;  modifying  S.  0.  6  Boaw.  373. 

e.  Money  lent. — "On  or  about  the  18tb 
day  of  December,  1858,  the  plaintiff  lent  oi 
advanced  to  the  defendant,  in  cash,  the  sum 
of  82,000,  which  said  sum,  with  interest 
thereon  from  the  said  18th  day  of  December, 
1858,  amounting  to  880.24,  is  now  justly 
due  by  the  defendant  to  the  plaintiff."  John^ 
ston  V.  McAusland,  9  Abb.  314. 

'*  For  a  debt  justly  due  plaintiff  arising 
out  of  the  following  facts :  for  money  lent  by 
plaintiff  to  me,  on  1st  April,  1856,  and  in- 
terest thereon  from  1st  April,  1857."  Clem~ 
ents  V.  Gerow,  1  Keyes,  29f ;  Rey'js  S.  0.  30 
Barb.  325.  See  Lyon  v.  Sherman,  14  Abb. 
393. 

A  statement  as  follows :  "  1852,  1st  Dec, 
money  lent  by  plaintiff  to  defendant  to  aid  in 
purchasing  lot  in  Forty-Seventh  street.  New 
York,  to  the  amount  of  8200 ;  1853, 1st  Aug., 
a  balance  was  due  to  the  plaintiff  by  defendant, 
on  the  purchase  of  Eighth  Avenue  lot,  of 
8800;  1854,  1st  May,  money  was  lent  by 
plaintiff  to  defendant  to  aid  in  purchasing  lots 
on  Ninth  Avenue,  to  8300.  And  cash  was 
lent  by  plaintiff  to  defendant  at  different  times 
since  above,  to  8175."  Held,  sufficiently 
minute,  except  as  to  the  last  item,  and  as  to 
that,  it  could  also  be  supported  within  the 
spirit  of  the  decisions.  Frost  v.  Koon,  30  N. 
Y.  (Z  Tiff.),  428. 

Tne  particular  facts  must  be  set  forth  in 
such  manner  as  to  show  a  just  debt  and  the 
amount  thereof,  but  where  the  creation  of  a 
just  debt  is  averred,  it  is  unnecessary  in  terms 
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to  neeatWe,  that  it  has  been  paid  or  other- 
wise discharged,  or  to  state  in  terms  that  the 
sum  confessed  is  jutftly  due  or  to  become  due. 
Lanning  y.  Carpenter,  20  N.  T.  (6  Smith), 
447 ;  Aff'g  S.  0.  23  Barb.  402. 


The  statement  need  not  m  terms  authorize 
the  entry  of  judgment,  nor  in  terms  state  that 
the  sum  for  which  the  judgment  m  confessed, 
is  due  or  to  become  due.  Park  t.  Lhurch,  5 
How.  381 ;  S.  0.  1  Code  R.  N.  S.  47. 


n.  Statements  Held  Insufficient. 


a.  Promissory  notes.  — "This  con- 
fession is  for  a  debt  justly  due  to  the  said 
plaintiff,  arising  upon  the  following  facts,  viz. : 
A  promissory  note,  payable  to  the  said  plaint- 
iff or  bearer,  for  the  sum  of  8825,  dated 
April  16,  1849,  and  payable  one  day  from 
date,  with  use ;  and  a  promissory  note,  pay- 
able to  the  said  plaintiff  or  bearer,  for  975, 
dated  May  16,  1849,  and  due;  the  said  sum 
of  81}088  being  the  amount  of  said  notes, 
principal  and  interest,  up  to  this  date,  and  is 
justly  due  to  the  said  plaintiff  from  the  said 
defendant."  Chappel  y.  Chappd,  12  N.  T. 
(2  Kern.),  215. 

"  That  we,  A.  H.,  E.  H.,  and  J.  H.,  are  in- 
debted to  the  said  A.  B.,  upon  a  certain  pro- 
missory note,  of  which  the  following  is  a  copy 
(setting  forth  a  copy).  BatmeU  t.  Henry,  13 
How.  142.  See,  aUo,  Narris  ▼.  Denton^  30 
Barb.  117 ;  KendaU  v.  Hodgins,  1  Bosw.  659; 
S.  G.  7  Abb. 309;  Mwrray  ▼.  Judean,  9  N. T. 
(5  Seld.),  73. 

«  This  confession  of  judgment  is  for  a  debt 
justly  due  to  the  plaintiffs,  arising  upon  the 
following  facts :  A  promissory  note,  made  by 
me,  bearing  date  the  22d  day  of  August,  1851, 
was  given  by  me  to  the  said  plaintifb,  on  set- 
tlement between  me  and  them,  on  the  22d 
day  of  that  month,  whereon,  for  value  re- 
ceived, I  promised  to  pay,  to  the  order  of  Uie 
said  plaintiffs,  the  said  sum  of  95,251.01,  one 
day  from  its  date."  Dufiham  v.  Waterman,  17 
N.  Y.  (3  Smith),  9;  S.  C.  6  Abb.  357. 

"This  confession  is  for  a  debt,  justly  and 
legally  due  to  the  plaintiffs,  arising  upon  the 
following  facts :  A  note  for  9400,  and  interest 
and  protest  fees,  dated  February  28,  1855, 
discounted  by  said  bank,  and  now  owned  by 
them."  Bank  of  Kinderhook  v.  Jenisan,  15 
How.  41. 

"Amount  due  ^m  the  defendant  to  .be 
plaintiff,  for  plaintiff's  liability  and  ^^laranty, 
now  past  due,  to  W.,  as  preslv^t  of  the 
Market  Bank,  city  of  New  York,  98,000. 
Amount  of  one  promissory  note,  indorsed  by 
the  plaintiff  for  defendant,  due  July  10, 1858, 
and  held  by  D.,  92,000.  Amount  of  two 
promissory  notes,  indorsed  by  plaintiff  for 
defendant,  one  due  April  27,  1858,  and  the 
ither  due  June  27,  1858,  both  held  by  the  T. 
Htifik  of  the  city  of  New  York,  for  the  sum 
f  95,000."  Winnehrenner  v.  Edgerton,  30 
3arb.  185;  S.  C.  17  How.  363,  sub  nom. 
Winebrenner  v.  Edgerton;  8  Abb.  419. 

"This  confession  is  made  for  a  debt,  justly 
due  the  plaintiff  from  me,  arising  upon  the 
following  facts,  viz.:  A  promissory  note, 
made  by  me  to  the  plaintiff,  for  the  anm  of 
9100,  dated  October  29,  1853,  and  MV^We 
one  year  from  the  date  thereof,  witlj  »*^  ^st- 
Said  note  was  given  for   money      Jnier^  ^ 
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received  by  me  of  the  said  plaintiff,  at  my 
request."  Daly  v.  Mathews,  20  How.  267; 
S.  G.  12  Abb.  403  (n.),  sub  nom.  Da^  v. 
Matthews. 

**  The  above  indebtedness  arose  on  promis- 
sory notes  given  by  me,  for  value  received,  to 
the  said  plaintiff  liabilities  incurred  by  the 
said  plaintiff  for  me  by  his  indorsement  of  my 
notes,  which  the  $aid  plaintiff  is  to  pay,  or  has 
paid."  Van  Beck  v.  Shuman,  13  How.  472. 

h.  Goods  sold  and  delivered.  —  A 

statement  that  the  indebtedness  was  ''for 
goods  sold  and  delivered,  and  upon  an  ac- 
counting had  on  the  day  when  the  confes- 
sion was  made,"  hdd,  entirely  insuflScient. 
Boyden  v.  Johnstm,  11  How.  503.  See,  also, 
Winnfbrenner  v.  Edgerton,  30  Barb.  185;  17 
How.  363 ;  8  Abb.  419,  sub  nom.  Winebren' 
ner  v.  Edgerton, 

A  statement  that  the  indebtedness  was  for 
"  goods  and  groceries,  and  for  one  horse  and 
one  cow,  delivered  to  the  defendant,  the  pay- 
ment of  which,  to  the  amount  of  9300,  is 
now  due  to  the  plaintiff."  Purdy  ▼.  Upton, 
10  How.  494. 

Where  the  amount  of  indebtedness  was 
stated  to  be  9300,  "  for  lumber  and  building 
materials,  furnished  by  the  plaintiff  to  the 
defendant."  Purdy  v.  Upton,  10  How.  494. 

"  Also,  for  an  account  for  beer  sold  and  de- 
livered by  him  ^plaintiff ),  to  me  (defendant), 
and  money  paia,  laid  out  and  expended  for 
my  benefit;  and  I  hereby  declare  that  the 
sum  by  me  confessed  as  above,  is  justly  due 
the  plaintiff,  without  any  fraud  whatever." 
Von  Beck  v.  Shuman,  13  How.  472. 

"  Also,  for  9108,  being  a  book  account  for 
^oods,  groceries,  and  provisions  heretofore 
sold  and  delivered  to  me  (defendant),  at  my 
request,  by  plaintiff,  for  which  he  has  not  re- 
ceived pay.'^  Daly  v.  Mathews,  20  How.  267 ; 
S.  0.  12  Abb.  403  (n.),  sub  nom.  Daly  v. 
Matthews. 

e.  Money  lent. — "Since  the  10th  day  of 
December,  1845,  the  said  plaintiff  has  lent 
and  advanced  to  the  said  defendant  the  sum 
of  92,130,  to  pay  off  and  discharge  the  debts 
of  said  defendant,  and  which  has  been  used 
for  the  purpose  of  paying  off  said  debts,  no 
part  of  which  has  since  been  repaid  to  said 
plaintiff,  and  the  defendant  is  now  justly  in- 
debted to  said  plaintiff  in  that  sum.*'  Stebbins 
V.  East  Society  of  the  Methodist  Episcopal 
Church  of  Rochester,  12  How.  410. 

A  Rtatement,  accompanying  a  confession  of 
judgment,  which  mentions  in  general  terms 
that  money  "  was  lent  and  advanced  at  divers 
times  from  the  1st  December,  1853  to  date,'* 
is  not  sufBciently  particular.  Davis  v.  Jtfor- 
riSt  21  Barb.  152.    See»  also.  Moody  v.  Toum- 
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send^  3  Abb.  375 ;  Daly  ▼.  MatJtewSf  80  How. 
267;  S.  C.  12  Abb.  403  (n.),  sub  nom.  Daly 
T.  Matthews, 

A  statement  alleging  that  the  iudgment 
is  for  cash  loaned  the  defendant,  ana  paid  for 
his  use  and  at  his  request,  and  interest 
thereon,  stating  rarious  siims  or  items  with 
sufficient  particularity  as  to  time,  and  making 
up  the  sum  for  which  judgment  is  confessed, 
but  not  stating  which  items  or  sums  were 
loaned  to  the  defendant,  and  which  were 
paid  for  his  use,  and  not  distinguishing  at  all 
between  the  sums  loaned  to  the  defendant 
and  the  sums  paid  for  his  use,  nor  stating  to 
whom  any  item  or  sum  was  paid  for  the  use 
of  defendant,  is  insufficient.  McDowell  v.  Dan- 
ieU,  38  Barb.  143. 

d.  Judgment  and  bond.— "The  in- 
debtedness arose  on  a  judgment  in  the 
supreme  court,  in  favor  of  B.  against.  K.,  and 
assigned  to  plaintiff;  and  also  on  a  bond  exe- 
cuted by  K.  to  B.,  dated  the  22d  day  of  Mav, 
1838,  for  the  sum  of  92,000,  both  of  which 
securities  were  given  for  money  borrowed  by 
the  defendant,  and  the  sum  confessed  is  justly 
due  to  the  plaintiff,  without  any  fraud  what- 
ever." Beekman  v.  Kirk,  15  How.  228. 

e.  Statement  snflicient  in  part.— 

Where  the  statement  in  a  judgment  b^  con- 
fession is  sufficient  in  part,  and  insufficient  as 
to  the  residue,  such  judgment  may  be  sus- 
tained to  the  extent  of  the  sufficient  state- 
ment, and  set  aside  as  to  the  residue.  Frost 
V.  Koon,  3  N.  Y.  (3  Tiff.),  428;  Hoppock  v. 
Donaldson^  12  How.  141 ;  Marks  v.  Reynolds, 
12  Abb.  403 ;  Rev'g  S.  C.  20  How.  338. 

/.  Suffiioient  as  between  the  par- 
ties.—  A  statement  for  judgment  by  con- 
fession may  be  sufficient  as  between  the 
parties  to  the  judgment,  when  it  would  be 
insufficient  as  to  creditors.  Von  Kellar  v. 
MuUer,  3  Abb.  375  (n.) ;  Ely  v.  Cook,  2  Hilt. 
406;  S.  C.  9  Abb.  366;  S.  C.  modified,  28 
N.  Y.  (1  Tiff.),  365,  368,  sub  nom.  Ely  v. 
.  Cooke.  See,  also,  Purdy  v.  Upton,  10  How. 
497;  MiUery.Earle,  24  N.  Y.  (10  Smith), 
110;  Neusbaum  v.  Keim,  id.  325;  Rev'g  S. 
C.  7  Abb.  23;  Bead  v.  French,  28  N.  Y.  (1 
Tiff.),  285 ;  Kirby  v.  FiUgerald,  31  N.  Y.  (4 
Tiff.),  417. 

p.  Statement  may  be  amended.— 

Where  the  good  faith  of  the  indebtedness  is 
not  questioned,  and  no  superior  equities  exist 
in  favor  of  other  creditors,  an  amendment  of 
an  insufficient  statement  in  a  judgment  by 
confession  may  be  permitted,  in  order  to  pre- 
serve the  lien  and  priority  of  the  judgment. 


Davis  V.  Morris,  21  Barb.  152 ;  Johnston  t. 
Fellerman,  13  How.  21;  Union  Bank  t. 
Bush,  36  N.  Y.  (9  Tiff.).  631 ;  S.  C.  3  Tnms. 
App.  235 ;  Hammond  v.  Bush,  8  Abb.  152. 
See,  also,  MeKee  v.  Tyson,  10  Abb.  392; 
McDowell  V.  Daniels,  38  Barb.  143.  - 

The  power  of  the  court  below  to  amend  in 
such  cases  is  a  matter  of  discretion,  the  exer- 
cise of  which  is  not  reviewable  in  the  court  of 
appeals.  Mitchell  v.  Van  Buren,  27  N.  Y. 
(13  Smith),  300;  Union  Bank  v.  BusK  36 
N.  Y.  (9  Tiff.),  631 ;  S.  C.  3  Trans.  App. 
235;  Rev'g  S.  0.  8  Abb.  152,  sub  nom. 
Hammond  v.  Bush, 

h.  Verifioatlon. — ^Where  the  matter  to 
which  the  oath  relates  is  within  the  personal 
knowledge  of  the  party,  a  direct  and  positive 
affirmation  that  the  statement  is  true  is  neces- 
sary. Ingram  v.  Bobbins,  33  N.  Y.  (6  Tiff.), 
409.  Simply  swearing  that  he  "  believes  the 
above  statement  of  confession  is  true"  is 
insufficient.  Ingram  v.  Bobbins,  33  N.  T. 
(6  Tiff.),  409.  But  see  Delaware  v.  Ensign, 
21  Barb.  85.  A  stotement  in  the  affidavit 
"  that  the  facts  stated  in  the  above  confession 
are  true "  is  a  sufficient  verification.  Mosher 
V.  Heydriek,  30  How.  161 ;  S.  G.  45  Barb. 
549;  1  Abb.  N.  S.  258,  sub  nom.  Mosher  ▼. 
Heydrich.  It  seems  the  verification  may  be 
made  before  the  plaintiff's  attorney.  Post  y. 
Coleman,  9  How.  64. 

t.  fittgD&tUie. — ^Where  the  affidavit  and 
written  statement  are  upon  the  same  page, 
and  the  signature  of  the  defendant  is  to  the 
affidavit  only,  it  is  a  substantial  complianoe 
with  this  section.  Purdy  v.  Upton,  10  How. 
494 ;  Post  V.  Coleman,  9  id.  64 ;  Mosher  v. 
Heydriek,  30  How.  161 ;  S.  0.  45  Barb.  459 ; 

1  Abb.  N.  S.  258,  sub  nom.  Mosher  ▼.  Hey- 
drtch, 

j-  ESntiy  of  Judgment. — ^There  is  noth- 
ing in  the  Code  or  otner  provision  of  law  re- 
quiring the  judgment  to  be  entered  at  any 
particular  time  after  the  confession  and  state- 
ment are  made.  Curtis  v.  Corbitt,  25  How.  58. 

Judgment  may  be  entered  with  the  county 
clerk  of  any  county,  and  not  merely  in  the 
county  where  the  statement  authorizing  it 
was  verified.  Mosher  v.  Heydriek,  30  How. 
161 ;  S.  C.  45  Barb.  459;  1  Abb.  N.  S.  258, 
sub  nom.  Mosher  v.  Heydrich. 

k.  Presumption. — A  judgment  confessed 
to  several  persons  to  secure  an  actual  indebt- 
edness, is  presumed  to  be  in  favor  of  all  the 
plaintiffs  equally,  but  such  presumption  is 
liable  to  be  rebutted.  B/athbokt  v.  Stocking, 

2  Barb.  135. 


III.  Settino  aside  Judgment. 


a.  On  motion  of  junior  judgment 

creditor. — A  judgment  by  confession  may 
be  set  aside  for  a  defect  in  the  statement 
upon  which  it  is  entered  upon  the  application 
oi  a  junior  judgment  creditor.  Chappel  v. 
Chappel,  12  N.  Y.  (2  Kern.),  215;  Roe  v. 
Lawser,  18  How.  23 ;  S.  C.  9  Abb.  380  (n.); 
BonneU  v.  Henry,  13  How.  142. 


b.  Or  on  motion  of  a  subsequent  bona 

fide  purchaser  of  real  estate,  against  which 
the  judgment  is  an  apparent  lien.  Kendcdl  v. 
Hopkins,  1  Bosw.  659;  S.  C.  7  Abb.  309. 

c.  Or  in  an  action  in  the  nature  of 
a  creditor's  bill  at  the  suit  of  a  subse> 

quent  judgment  creditor.  Dunham  y,  Water^ 
man,  17  N.  Y.  (3  Smith),  9;  6  Abb.  357. 
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d.  Not  limited  to  judgment  oredit- 

ors.  —  The  right  to  set  aside  or  attack  a 
iudgmeht  entered  by  confession  upon  a  de- 
fectiYe  statement  is  not  limited  to  judgiAent 
creditors,  but  maj  be  attacked  by  a  grantee 
or  mortgagee  of  premises  upon  which  such 
judgment  is  a  hen.  Norris  y.  Denton^  30 
Barb.  117.  And  see  Daly  y.  Mathewa^  20 
How.  267 ;  S.  C.  12  Abb.  403  (n.),  sub  nom. 
IkUy  Y.  Matthews. 

e..  But  not  on  motion  of  an  aflrignee 
for  the  benefit  of  creditors. — Beeiman 
Y.  Kirk,  15  How.  228. 

/.  Or  a  creditor  at  large.-— ioirftcr  ▼. 

Mayor,  etc,  of  New  York,  15  How.  123;  Beek- 
man  y.  Kirk,  id.  231.  See,  also.  Miller  y. 
EarU,  24  N.  Y.  (10  Smith),  110. 

jF.  Or  a  person  olaimlTig  to  be  a 

judgment  creditor  under  a  subsequent 
judgment  by  confession,  entered  on  a  defect- 
ive statement.  Bae  y.  Laweer,  18  How.  23 ; 
S.  0.9  Abb.  380  (n.) 

h.  A  judgment  confessed  directly 
to  a  third  party,  who  takes  it  in  good 
faith,  and  for  value,  cimnot  be  impeached  for 
fraud  existing  between  the  defendant  and  the 
original  creditor.  Kirhy  y.  FiUgenM,  31  N. 
Y.  (4  Ti«r.),  417.     . 


«.  Cannot  be  impeached  collater- 
ally.—  A  judgment  by  confession,  although 
voidable,  cannot  be  impeached  collaterally. 
SheUJUm  v.  Stryker,  34  Barb,  116;  S.  G.  21 
How.  329. 

j.  Irregularity. — A  motion  to  set  aside  a 
judgment  by  confession  for  defect  in  state- 
ment, is  not  founded  upon  an  irregularity,  so 
as  to  require  the  movmg  party  to  specify  in 
his  moving  papers  the  grounds  of  the  motion. 
Winnebenner  v.  Ed^rUm,  30  Barb.  185; 
S.  0  17  How.  363,  sub  nom.  Winebrenner  v. 
Edgertan;  S.  G.  8  Abb.  419. 

*.  Burden  Ofproof—Theordinarv  rule, 
that  the  party  asking  for  relief  must  make  out 
his  case  oy  a  preponderance  of  proof,  is  appli- 
cable to  a  motion  to  set  aside  a  judgment  by 
confession.  WiUianu  y.  Uemon,  33  How.  241; 
S.  0.  3  Keyes,  99. 

I.  Compelling  an  amended  state- 
ment.—  The  court  has  the  power,  in  any 
case,  to  compel  the  defendant,  m  a  judgment 
enterei  upon  an  insufficient  statement,  to  sign 
and  verify  an  amended  statement  in  the  same 
manner  that  it  may  relieve  against  any  other 
default  or  slip  in  the  practice.  Union  Batik  y. 
Bushy  36  N.  Y.  (9  Tiff.),  631 ;  S.  0.  3  Trans. 
App.  235 ;  Rev'g  S.  G.  8  Abb.  152,  sub  nom. 
iLammond  v.  Bush, 


§  384*  [337.]  (AmM  1849, 1851.)  Filinff  same^  and  entering  judgment. 

The  statement  may  be  filed  with  a  county  clerk,. or  with  a  clerk  of  the 
superior  court  of  the  city  of  New  York,  who  shall  indorse  upon  it  and 
enter  in  the  judgment  book  a  judgment  of  the  supreme  or  said  superior 
court,  for  the  amount  confessed,  with  five  dollars  costs,  together  with  dis* 
bursemeots.  The  statement  and  affidavit,  with  the  judgment  indorsed, 
shall  thencefoith  become  the  judgment  roll.  Executions  may  be  issued 
and  enforced  thereon,  in  the  same  manner  as  upon  judgments  in  other  cases 
in  such  courts.  When  the  debt  fol:  which  the  judgment  is  recovered  is  not 
all  due,  or  is  payable  in  installments,  and  the  installments  are  not  all  due, 
the  execution  may  issue  upon  such  judgment  for  the  collection  of  such 
installments  as  have  become  due,  and  shall  be  in  the  usual  form,  but  shall 
have  indorsed  thereon,  by  the  attorney  or  person  issuing  the  same,  a  direc- 
tion to  the  sheriff  to  collect  the  amount  due  on  such  judgment,  with  interest 
and  costs,  which  amount  shall  be  stated,  with  interest  thereon,  and  the 
costs  of  said  judgment.  Notwithstanding  the  issue  and  collection  of  such 
execution,  the  judgment  shall  remain  as  security  for  the  installments  there- 
after to  become  due ;  and  whenever  any  further  installments  become  due, 
execution  may  in  like  manner  be  issued  for  the  collection  and  enforcement 
of  the  same. 


a.  Entry  of  judgment  —  The  judg- 
ment may  be  entered  with  the  county  clerk 
of  any  county,  and  not  merely  in  the  county 
where  the  statement  authorizing  it  ^^  yen- 
fled.  Mosher  v.  Heydrick,  30  Hal:  Ifil; 
S.  0.  45  Barb.  549 ;  S.  C.  1  Abb.  jj^*  aks\ 
sub  nom.  Mosher  t.  Heydrieh,         ^  %  S*  ^ 


5.  Amending  entry  ol  judgment.— 

Where,  on  filing  and  docketing  a  judgment 
by  confession,  the  clerk  omits  to  make  the 
requisite  indorsement  on  the  statement,  it 
may  be  done  nunc  pro  tune  by  an  order  of  the 
court.  Daly  ▼.  Mathews,  20  How.  267 ;  S.  0 
VL  Abb.  40S  Qn.),  sub  nom.  Daiy  v.  Matthewii 
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Nede  y.  BertyhiU,  4  How.  16;  Tdksait  ▼. 
Bomtberg^  8  Abb.  N.  S.  287»  292.  See,  also, 
M  to  amendment  of  statement,  notes  to  pre- 
ceding section. 

c.  Perfeoting  judgment.— Until  the 


judgment  is  entered  by  the  clerk,  th^re  is  no 
fien  and  no  judgment,  and  nothing  of  the  ex- 
istence of  which  notice  can  be  given  to  effect 
subsequent  incumbrancers  or  grantees.  J^ 
denbwrgh  t.  Niirikrop^  13  How.  289. 


CHAPTER  IV. 
Offers  of  the  defetidant  to  compromise  the  u>ko,e  or  apart  qf  the  action* 

Sbgtion  385.    Defendant  may  senre  offer  to  compromise,  and  the  proceedings  thereon 

386.  Defendant  may  ofier  to  liquidate  damages  conditionally. 

387.  Effect  of  acceptance  or  reibsal  of  offer. 

§  38&.  [338.]  (Am'd  1851, 1866.)  Defendant  may  offer  to  compromUe^ 
and  the  proceedings  thereon. 

The  defendant  may,  at  any  time  before  the  trial  or  yerdict,  serve  upon 
the  plaintiff  an  offer  in  writing  to  allow  judgment  to  be  taken  against  him 
for  the  sum  or  propeity,  or  to  the  effect  therein  specified,  with  costs.  If 
the  plaintiff  accept  the  offer,  and  give  notice  thereof  in  writing,  within  ten 
days,  he  may  file  the  summons,  complaint  and  offer,  with  an  affidavit  of 
notice  of  acceptance,  and  the  clerk  must  thereupon  enter  judgment  accord- 
ingly. If  the  notice  of  acceptance  be  not  given,  the  offer  is  to  be  deemed 
withdrawn,  and  cannot  be  given  in  evidence ;  and  if  the  plaintiff  fail  to 
obtain  a  more  favorable  judgment  he  cannot'  recover  costs,  but  must  pay 
the  defendant's  costs  from  the  time  of  the  offer ;  and  in  case  the  defendant 
shall  set  up  a  counterclaim  in  his  answer  to  an  amount  greater  than  the 
plaintiff's  claim,  or  sufficient  to  reduce  the  plaintiff's  recovery  below  fifty 
dollars,  then  the  plaintiff  may  serve  upon  the  defendant  an  offer  in  writing 
to  allow  judgment  to  be  taken  against  him  for  the  amount  specified,  or  to 
allow  said  counterclaim  to  the  amount  specified,  with  costs.  If  the  defend- 
ant accept  the  offer,  and  give  notice  theieof  in  writing,  within  ten  days,  he 
may  enter  judgment  as  above  for  the  amount  specified,  if  the  offer  entitle 
him  to  judgment,  or  the  amount  specified  in  said  offer  shall  be  allowed  him 
in  the  trial  of  the  action.  If  the  notice  of  acceptance  be  not  given,  the  offer 
is  to  be  deemed  withdrawn,  and  cannot  be  given  in  evidence ;  and  if  the 
defendant  fail  to  recover  a  more  favorable  judgment  or  to  establish  his 
eounterclaim  for  a  greater  amount  than  is  specified  in  said  offer,  he  cannot 
recover  costs,  but  must  pay  the  plaintiff's  costs  from  the  time  of  the  offer. 


a.  Tender. — The  provisions  of  the  Re- 
vised Statutes  reUitive  to  a  tender  after  suit 
brought,  U  seems,  have  not  been  repealed  by 
the  Code.  2  Revised  Statutes,  553,  §§  20,  21, 
22. 

h.  Preventing'  tender.  —  Where  the 

plaintiff  in  bad  faitii,  for  the  purpose  of  mak- 
ing costs,  prevented  a  tender  before  action 
which  the  defendant  was  prepared  to  make, 
the  defendant  was  allowed  to  pay  into  court 
and  have  the  action  discontinued  without 
costs.  People  ex  rel,  Dey  v.  New  York  Supe* 
rior  Court,  19  Wend.  104. 

e.  Payment  into  court  is  in  effect  an 


admission  of  the  plaintiff's  cause  of  action  to 
the  extent  of  the  payment,  and  is  a  payment 
pro  tanto.  Spalding  v.  Vandercook,  2  Wend. 
431 ;  Johnston  v.  Cokunhian  Insurance  Co, 
7  Johns.  315;  Murray  v.  Bethune,  1  Wend. 
191.  And  the  plaintiff,  in  any  event,  is  en- 
titled to  the  amount  80  paid.  Slack  v.  Brown^ 
13  id.  390.  And  the  defendant  must  pay 
the  costs  to  the  time  of  payment,  if  tlie 
amount  paid  is  sufficient  to  carry  costs.  Aih- 
ins  V.  Colton,  3  id.  326.  The  defendant  is 
entitled  to  a  verdict  and  costs  where  the 
plaintiff  does  not  prove  a  cause  of  action  for 
more  than  the  sum  paid  into  court.  Dakm  ▼ 
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Dtitming,  7  Hill,  30;  Logw  ▼.  OiOeck,  1  E. 
D.  Smith,  398.  But  even  in  that  case  the 
defendant  cannot  compel  restitution  of  the 
excess.  Bead  v.  Mutual  Safety  Insunxnce 
Co.  3  Sandf.  54.  If  the  plaintiff  proves  a 
cause  of  action  for  more-  tnan  the  sum  paid 
into  court,  he  is  entitled  to  a  verdict  and 
judgment  for  the  whole  amount  proven,  but 
must  give  credit  on  the  execution  for  the 
amount  previously  paid  into  court.  Dakin  v. 
Dwnning^  7  Hill,  30.  Money  can  only  be 
paid  into  court  upon  an  order  to  that  effect. 
Baker  v.  Uunty  I  Wend.  103.  A  bond  con- 
ditioned for  the  payment  of  money  by  in- 
stallments is  not  within  the  statutes  (2  R.  S. 
353,  §  12)  permitting  a  defendant  to  discon- 
tinue an  action,  on  bringing  the  amount  due 
into  court,  with  costs.  People  ex  rel,  Dey  ▼. 
New  York  Superior  Court,  19  Wend.  104. 

d.  Offer  may  be  made,  in  what 

cases. — The  OTOr  of  judgment,  under  this 
section,  is  not  confined  to  actions  upon  con- 
tract, nor  to  actions  against  a  sole  defendant, 
but  may  be  made  in  all  actions.  Bridenbecker 
T.  Mason,  16  How.  203.  See,  also,  Keese  v. 
Wyman,  8  id.  88;  Hill  v.  Northrup,  9  id. 
525 ;  Marble  v.  Lewis,  53  Barb.  432 ;  S.  C. 
36  How.  337.  But  the  <x)urt  may  set  it  aside, 
if  made  to  avoid  the  provisions  of  §  382. 
Boss  w.  Bridge,  15  Abb.  150;  S.  C.  24  How. 
163. 

«.  B7  whom  to  be  made.— An  offer  to 

allow  judgment,  signed  by  the  defendant's 
attorney,  is  equivalent  to  an  offer  signed  by 
the  defendant  himself.  Sterne  v.  Bentley,  3 
How.  331 ;  S.  G.  1  Code  R.  109.  Where  the 
defendant  has  appeared  by  attorney,  the  offer 
should  be  made  and  subscribed  by  the  attor- 
ney ;  but  if,  in  such  a  case,  the  offer  is  made 
by  the  defendant  in  person,  leave  of  the  court 
should  be  obtained  to  enter  judgnnent  upon  it. 
Webb  V.  DiU,  18  Abb.  264. 

/.  Beqtiisites  of   offer.— The  offer 

should  be  so  distinctly  made,  that  there  can 
be  no  doubt  or  misunderstanding  about  it. 
Post  V.  New  York  Central  Bailroad  Co.  12 
How.  552..  And  will  be  of  no  avail  unless  it 
expressly  states  that  judgment  for  the  sum 
offered  may  be  taken,  with  costs.  Banney  v. 
Bussell,  3  buer,  689.  There  must  be  no  con- 
dition attached  to  it,  and  nothing  left  to  be 
ascertained  or  determined  before  the  entry  of 
judgment.  Pinekney  v.  CMlds,  7  Bosw.  660; 
8.  0.  15  Abb.  137  (n.),  sub  nom.  Pinkney 
V.  Childs;  Hanna  v.  Dexter,  15  Abb.  136. 
For  insufficient  offer  in  foreclosure.  Bettis  v. 
Goodwill,  32  How.  137.  And  for  hisuffi- 
cient  offer  in  an  action  to  recover  dower, 
see  Marble  v.  Lewis,  36  How,  337 ;  S.  G.  53 
Barb.  432.  The  offer  may  be  for  the  full  sum 
demanded  in  the  plamtiff*s  summons  and 
complaint.  Boss  v.  Bridge,  24  How.  163; 
8.  G.  15  Abb.  150.  Or  it  may  be  for  the 
difference  between  the  amount  claimed  in  the 
complaint  and  a  set-off  or  counterclaim  set  up 
in  the  answer,  where  such  balance  is  suscep- 
tible of  being  ascertained  by  computation. 
BwmeU  v.   WeslfuU,  15  How.  420;  8.  G,  . 


Aff'd,  id.  425  (n.  2.)  In  an  action  on  a  Joint 
and  several  obligation,  against  several  defend- 
ants, the  plaintiff  is  not  bound,  at  the  peril 
of  being  subjected  to  costs,  to  accept  an  offer 
of  judgment  from  a  part  of  the  defendants 
only.  Griffiths  v.  Be  Forest,  25  How.  336; 
8.  G.  16  Abb.  292. 

g.  When  made.— /^  seems^  that  an  offer 
mav  be  made  before  service  of  the  complaint, 
and  any  amendment  the  plaintiff  may  see 
fit  to  make,  cannot  deprive  the  defendant  of 
his  offer,  if  the  plaintiff  fails  to  recover  a 
more  favorable  judgment  than  that  offered. 
KUts  V.  Seeber,  10  How.  270.  The  offer 
should  be  served  in  time  to  give  the  plaintiff 
ten  days  before  the  trial  to  elect  whether  he 
will  accept  it  or  proceed  to  trial.  If  i#  is 
served  so  late  that  the  cause  is  reached  and 
tried  before  the  expiration  of  the  ten  days, 
the  offer  will  not  be  available.  Pomeroy  v. 
HuUn,  7  How.  161 ;  WtOker  y.  Johnson,  8 
id.  240. 

h.  Joint  debtors. — In  an  action  agamst 
several  defendants,  on  a  joint  demand,  a  de- 
fendant served  with  process  may  bind  his  co- 
defendants  who  are  not  served,  by  an  offer  of 
judgment,  and  if  the  plaintiff  accept  such 
offer,  he  may  enter  judgment  against  all  the 
defendants,  as  joint  debtors,  and  enforce  it 
against  the  joint  property  of  all,  and  the  sep- 
arate property  of  the  defendant  who  made  the 
offer.  Emery  v.  Emery,  9  How.  130;  La 
Forge  v.  Chilson,  3  Sandf.  752;  S.  G.  1 
Gode  R.  N.  8.  159.  And  where,  in  such  an 
action,  some  of  the  defendants  make  no  de- 
fense, and  the  rest  serve  an  offer,  the  plaintiff 
will  be  subject  to  costs  if  he  proceeds  and 
fails  to  recover  more  than  the  amount  offered. 
La  Forge  v.  Chilson,  supra. 

But  in  BlodgeU  v.  Conklin,  9  How.  442, 
where  two  defendants  were  regularly  served 
with  summons,  and  one  of  them  without  the 
authority  of  the  other  authorized  an  attorney 
to  appear  for  both,  who  served  an  offer  which 
the  plaintiff  accepted,  and  took  judgment,  the 
other  defendant  was  permitted  to  come  in  and 
defend ;  the  judgment,  in  the  meantime,  be- 
ing allowed  to  stand  as  security.  See,  also, 
YcUes  y.  Horanson,  7  Rob.  12. 

«.  Partners. —  One  partner  cannot,  con- 
trary to  the  known  wishes  and  against  the 
explicit  objections  of  his  co-partner,  make  an 
offer  of  judgment  in  favor  of  a  partnership 
creditor,  in  the  name  of  the  firm,  which  will 
bind  his  co-partner  or  the  partn^hip  prop- 
erty. Everson  v.  Gehrman,  10  How.  301 ; 
S.  G.  1  Abb.  167;  Binney  v.  Le  Gal,  19 
Barb.  592;  S.  G.  1  Abb.  283.  But  where  an 
attorney  appears  for  both,  and  there  is  no 
contrivance  in  employing  him  to  appear,  his 
appearance  on  the  record  ma^  make  the  judg- 
ment  regular.  Binney  v.  ie  Gal,  19  Barb. 
supra ;  Bridenbecker  y.  Mcuon,  16  How.  203. 
In  dwell  V.  McLaughlin,  10  N.  Y.  Leg.  Obs. 
316,  however,  the  court  refused  to  set  aside  a 
judgment  entered  upon  the  offer  of  one  part- 
ner of  a  firm  in  failing  circumstances,  in  favor 
of  a  bona  fide  partnership  croditoj;  on  motion 
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of  the  other  member  of  the  firm,  who  was  not 
oogniant  of,  nor  .con«entefi  to  the 


j-  More  fkyorable  Judgment— The 

judgment  recovered  is  not  "  more  favorable" 
when  the  sum  oflered,  with  interest  to  the 
date  of  the  judgment,  exceeds  the  amount 
recovered,  in  which  case  the  defendant  is  en- 
titled to  costs,  TUman  t.  Keane,  1  Abb. 
N.  S.  23.  In  determining  whether  a  judg- 
ment 18  more  favorable  to  the  plaintiff,  he  is 
entitled  to  the  benefit  of  any  counterclaims 
which  the  defendant  maj  interpose  subsequent 
to  the  ofter,  and  which  are  extinguished  br 
the  judgment.  Tompkins  v.  Ives,  36  N.  Y. 
(9  Tifr.),  75;  S.  C.  1  Trans.  App.  266;  3 
Abb.  N.  S.  267;  Turner  t.  Honsinger,  31 
How.  66;  Tompkins  v.  Ives,  30  How.  13; 
8.  C.  AfT'd,  36  N.  Y.  (9  Tiff.),  75;  1  Trans. 
App.  266;  3  Abb.  N.  S.  267;  Buggies  v. 
Fogg,  7  How.  324 ;  FieUUngs  v.  MiUs,  2  Bosw. 
489.  And  see  Schneider  v.  Jaoobi,  1  Duer, 
694;  8.  C.  11  N.  Y.  Leg.  Obs.  220;  KiUs  v. 
Seeber,  10  How.  270 ;  Budd  t.  Jadcson,  26 
How.  398.  In  an  action  on  a  bond  secured 
by  mortgage  to  recover  the  penalty  by  reason 
of  default  in  the  payment  of  interest,  a  Judg- 
ment for  the  interest  due  is  more  favorable  to 
the  plaintiff  than  an  offer  of  the  whole  amount 
secured  by  the  bond  and  mortgage,  not  yet 


doe,  with  interest  and  costs.  Howard  v.  Far- 
leg,  29  How.  4;  S.  G.  18  Abb.  367.  See, 
also,  BeUis  v.  OoodwiU,  32  How.  137. 

k.  Costs. — Where,  in  an  action  upon  con- 
tract, at  issue  and  noticed  for  trial,  the 
plaintiff  accepts  the  offer  of  the  defendant  to 
allow  judgment  against  him  for  an  amount 
less  than  fifty  dollars,  the  defendant  is  entitled 
to  costs.  Johnson  v.  Sagar,  10  How.  552. 
Where  the  plaintiff  fails  to  obtain  a  more 
favorable  iudgment  than  the  offer  made  by 
the  defendant,  he  is  not  entitled  to  costs, 
whether  disbursements  or  otherwise,  after  the 
offer  made  by  the  defendant,  but  is  entitled  to 
the  costs  up  to  the  time  the  offer  was  made. 
The  defendant,  in  such  a  case,  is  entitled  to 
costs  from  the  time  of  his  offer.  Burnett  r. 
Wes^aU,  15  How.  430.  See,  also,  Keese  ▼. 
Wyman,  8  How.  88. 

I.  Amendment  by  plaintiff.  —  An 

amendment  of  his  pleadings  by  the  plaintiff, 
after  the  ofler,  will  not  de^ve  the  defendant 
of  the  benefit  of  his  offer,  if  the  plaintiff  fails 
to  recover  a  more  favorable  judgment.  KiUs 
T.  Seeber,  10  How.  270. 

m.  The  direction  of  a  jnd^  is  not 

necessary  to  the  entry  of  judgment.  UtU  v. 
Norihrop,  9  How.  526 ;  Yates  t.  Hcranson, 
7  Rob.  12. 


k  386.  [339.]  Defendant  may  offer  to  liquidate  damages  conditionally. 

In  an  action  aribing  on  contract,  the  defendant  may,  with  his  answer, 
serve  upon  the  plaiutiflf  an  offer  in  writing,  that  if  he  fail  in  liis  defense,  the 
damages  be  assessed  at  a  specified  sum ;  and  if  the  plaintiff  signify  his 
acceptance  thereof  in  writing,  with  or  before  the  notice  of  trial,  and  on  the 
trial  have  a  verdict,  the  damages  shall  be  assessed  accordingly. 

§  387.  [340.]  Effect  of  acceptance  or  refusal  of  offer. 

If  the  plaintiff  do  not  accept  the  offer,  he  shall  prove  his  damages  as  if 
it  had  not  been  made,  and  shall  not  be  permitted  to  give  it  in  evidence. 
And  if  the  damages  assessed  in  his  favor  shall  not  exceed  the  sum  men- 
tioned in  the  offer,  the  defendant  shall  recover  his  expenses,  incurred  in 
consequence  of  any  necessary  preparation  or  defense  in  respect  to  the  ques- 
tion of  damages.     Such  expense  shall  he  ascertained  at  the  trial. 


a.  Acceptance.  —  The  mere  acceptance 
of  an  offer  is  not  obtaining  iudgment.  Lipp- 
man  v.  Petersbergher,  9  Abb.  209;  S.  G.  18 
How.  270. 

6.  Non-acceptance.  — By  a  failure  to 


accept  an  offer,  the  plaintiff  does  not  prejudice 
his  right  to  recover  the  amount  admitted  by 
the  answer  to  be  due.  Dusenberry  v.  Wood- 
ward,  1  Abb.  443.  See,  also  Smith  v.  Olssen, 
4  Sandf.  711. 


k  388.] 


Admission  ob  iNSFEcnoir  of  Wbitinos. 


78S 


CHAPTER  V. 
Admission  or  inspection  of  writings, 

SlCTiON  388.    A  part^r  ma^  be  required  to  admit  a  paper  to  be  genuine,  or  pay  expense  of 

proving  it;   inspection  and  copy  of  books^  papers  and  documents,  how 
obtained. 

k  388.  [341,  342.]  (Am'd  1849.)  A  party  may  be  required  to  admit  a 
paper  to  be  genuine^  or  pay  expense  of  proving  it ;  inspection  and  copy  of 
books,  papers  and  documents,  how  obtained. 

Either  party  may  exhibit  to  the  other,  or  to  his  attorney,  at  any  time 
before  the  trial,  any  paper  material  to  the  action,  and  request  an  admission 
in  writing  of  its  genuineness.  If  the  adverse  party,  or  his  attorney,  fail  to 
give  the  admission,  within  four  days  after  the  request,  and  if  the  party 
exhibiting  the  paper  be  afterwards  put  to  expense  in  order  to  prove  its 
genuineness,  and  the  same  be  finally  proved  or  admitted  on  the  trial,  such 
expense,  to  be  ascertained  at  the  trial,  shall  be  paid  by  the  party  refusing 
the  admission  ;  unless  it  appear  to  the  satisfaction  of  the  court  that  there 
were  good  reasons  for  the  refusal.  The  court  before  which  an  action  is 
pending,  or  a  judge  or  justice  thereof,  may,  in  their  discretion,  and  upon 
due  notice,  order  either  party  to  give  to  the  other,  within  a  specified  time, 
an  inspection  and  copy,  or  permission  to  take  a  copy,  of  any  books,  papers 
and  documents  in  his  possession,  or  under  his  control,  containing  evidence 
relating  to  the  merits  of  the  action,  or  the  defense  therein.  If  compliance 
with  the  order  be  refused,  the  court,  on  motion,  may  exclude  the  paper  from 
being  given  in  evidence,  or  punish  the  party  refusing,  or  both. 


K  Inspection,  not  discovery.— This 

tion  extends  only  to  inspection  (which  im- 


a.  Not  a  substitute,  but  auxiliary. 

This  section  of  the  Code  is  not  a  substitute 
for  the  provisions  of  the  Revised  Statutes  (2 
R.  S.  199),  but  is  auxiliary  thereto.  Chmld  t. 
MeCarty,  11  N.  T.  (1  Kern.),  575  ;  Morri- 
son  ▼.  Stwrgesy  26  How.  177;  FoUett  t. 
Weed^  3  id.  303 ;  S.  G.  1  Code  R.  65 ;  Dole  v. 
FeiUnos,  5  How.  451 ;  S.  C.  1  Code  R.  N.  S. 
146 ,  Davis  v.  Dunham,  13  How.  425 ;  Ptn- 
dor  T.  Seaman,  33  Barb.  140. 

b. 
section 

pUes  production),  and  not  to  discoveiy.  Bre- 
voart  Y.  Warner,  8  How.  321.  But  the  rieht 
to  the  inspection  of  books  and  papers,  witn  a 
view  to  the  discovery  of  evidence,  is  not  to  be 
confounded  with  the  production  of  them  as 
evidence  upon  the  trial  or  on  an  examination 
of  a  party  as  a  witness  before  the  trial. 
L^erta  v.  Brampton,  24  How.  257: 

c.  Enlarges  the  remedy.— The  Code 

enlarges  the  remedy  for  obtaining  discovery 
of  evidence,  and  if  a  party  satisfactorily  es- 
tablishes the  fact  that  any  document  is  in  the 
possession  or  under  the  control  of  the  adverse 
party  relating  to  the  merits  of  the  prosecu- 
tion or  defense,  the  court  may  order  its  in- 
spection. Case  V.  Banta,  9  Bosw.  595. 

d.  Disclosing  evidence.— The  sutute 


does  not,  however,  require  either  party  to 
disclose  evidence  which  he  intends  to  produoe 
against  the  adverse  party  on  the  trial.  Strong 
V.  Strong,  1  Abb.  N.  S.  233 ;  S.  C.  3  Rob. 
675. 

e.  Power  of  the  court.— The  power  of 
the  court  under  this  section  is  denned  and 
limited  by  the  section.  The  court  may  order 
a  party  to  give  an  inspection  and  copy,  or 
permission  to  take  a  copy  of  books,  papers, 
etc.,  and  if  not  complied  with,  may  exclude 
the  paper  or  punish  the  party  refusing,  or 
both ;  but  cannot  direct  a  deposit  of  the  paper, 
and  in  default,  that  all  defense  be  excluoed, 
and  the  party  adjudged  guilty  of  contempt. 
Pindar  v.  Seaman,  33  Barb.  140.  See«  also. 
Supreme  Court  Rules,  18,  19, 20,  21,  22.  AU 
proceedings  instituted  under  this  section  are 
governed  by  its  provisions,  uncontroUed  and 
unaffected  by  the  rules.  Exchange  Bank  v. 
Monteath,  4  How.  280 ;  S.  C.  2  Code  R.  148. 
Jurisdiction  does  not  depend  upon  the  rules, 
but  the  rules  are  a  consequence  of  the  juris- 
diction. Gould  y.  McCartg,  11  N.  Y.  (I 
Kern.),  575. 

The  court  has  no  power  to  order  a  draft 
upon  which  the  action  is  brought,  to  be  de- 
livered to  the  defendants  for  the  purpose  of 
being  annexed  to  a  commission  to  be  inspected 
by  witnesses  of  the  defendant  residing  out  of 
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of  the  other  member  of  the  firm,  who  was  not 
cognizant  of,  nor.ooneentefl  to  the  proceeding. 

i.  More  fkvorable  judgmant— The 

judgment  recovered  ia  not  "  more  favorable  " 
when  the  sum  ofiered,  with  interest  to  the 
date  of  the  judgment,  exceeds  the  amount 
recovered,  in  which  case  the  defendant  is  en- 
titled to  costs,  Tilman  v.  Keane,  1  Abb. 
N.  S.  23.  In  determining  whether  a  judg- 
ment is  more  favorable  to  the  plaintiff,  he  is 
entitled  to  the  benefit  of  any  counterclaims 
which  the  defendant  may  interpose  subsequent 
to  the  otter,  and  which  are  extinguished  by 
the  Judgment.  Tompkins  v.  Ives,  36  N.  Y. 
(9  Tiff.),  75;  S.  C.  1  Trans.  App.  206;  3 
Abb.  N.  S.  267;  Turner  v.  Honsinger,  31 
How.  66;  Tompkins  v.  IveSy  30  How.  13; 
8.  0.  Aff'd,  36  N.  Y.  (9  Tiff.),  75 ;  1  Trans. 
App.  266;  3  Abb.  N.  S.  267;  Buggies  v. 
Fogg,  7  How.  324 ;  Fieldings  v.  MillSy  2  Bosw. 
489.  And  see  Schneider  v.  Jacobiy  1  Duer, 
694;  S.  G.  11  N.  Y.  Leg.  Obs.  220;  KiUs  ▼. 
SeeheTy  10  How.  270 ;  Budd  r.  Jackson,  26 
How.  398.  In  an  action  on  a  bond  secured 
by  mortgage  to  recover  the  penalty  by  reason 
of  default  in  the  payment  of  interest,  a  Judg- 
ment for  the  interest  due  is  more  favorable  to 
the  plaintiff  than  an  offer  of  the  whole  amount 
secured  by  the  bond  and  mortgage,  not  yet 


dne,  with  interest  and  costs.  Howard  r.  Far- 
ley,  29  How.  4;  S.  G.  18  Abb.  367.  See, 
also,  BeUU  v.  OoodwiU,  32  How.  137. 

k.  Costs. — Where,  in  an  action  upon  con- 
tract, at  issue  and  notioed  for  trial,  the 
plaintiff  accepts  the  offer  of  the  defendant  to 
allow  judgment  against  him  for  an  amount 
less  than  fifty  dollars,  the  defendant  is  entitled 
to  costs.  Johnson  v.  Sagar,  10  How.  552. 
Where  the  plaintiff  fails  to  obtain  a  more 
favorable  iudgment  than  the  offer  made  bjr 
the  defendant,  he  is  not  entitled  to  costs, 
whether  disbursements  or  otherwise,  after  the 
offer  made  by  the  defendant,  but  is  entitled  to 
the  costs  up  to  the  time  the  offer  was  made. 
The  defendant,  in  such  a  case,  is  entitled  to 
costs  from  the  time  of  his  offer.  Burnett  r. 
WestfaU,  15  How.  430.  See,  also,  Keese  y. 
Wgman,  8  How.  88. 

I.  Amendment  by  plaintiflr.  —  An 

amendment  of  his  pleadings  by  the  plaintiff, 
after  the  offer,  will  not  deprive  the  defendant 
of  the  benefit  of  his  offer,  if  the  plaintiff  fiuls 
to  recover  a  more  favorable  judgment.  Kilts 
y.  Seeber,  10  How.  270. 

m.  The  direction  of  a  jnd^  is  not 

necessary  to  the  entry  of  judgment.  HiU  v. 
Northrop,  9  How.  525  ;  Yaies  v.  iforafwoiiy 
7  Bob.  U. 


§  386.  [339.]  Defendant  may  offer  to  liquidate  damoge%  condiiianallt/. 

In  an  action  arising  on  contract,  the  defendant  may,  with  his  answer, 
serve  upon  the  plaintiff  an  offer  in  writing,  that  if  he  fail  in  his  defense,  the 
damages  be  assessed  at  a  specified  sum ;  and  if  the  plaintiff  signify  his 
acceptance  thereof  in  writing,  with  or  before  the  notice  of  trial,  and  on  the 
trial  have  a  verdict,  the  damages  shall  be  assessed  accordingly. 

§  387.  [340.]  JSffect  of  acceptance  or  refusal  of  offer. 

If  the  plaintiff  do  not  accept  the  offer,  he  shall  prove  his  damages  as  if 
it  had  not  been  made,  and  shall  not  be  permitted  to  give  it  in  evidence. 
And  if  the  damages  assessed  in  his  favor  shall  not  exceed  the  sum  men- 
tioned in  the  offer,  the  defendant  shall  recover  his  expenses,  incurred  iu 
consequence  of  any  necessary  preparation  or  defense  in  respect  to  the  ques- 
tion of  damages.     Such  expense  shall  be  ascertained  at  the  trial. 


a,  Acceutance. — The  mere  acceptance 
of  an  offer  is  not  obtaining  judgment.  Lipp- 
man  v.  Petersbergher,  9  Abb.  209;  S.  0.  18 
How.  270. 

h.  Non-acceptance.— By  a  failure  to 


accept  an  offer,  the  plaintiff  does  not  prejudice 
his  right  to  recover  the  amount  admitted  by 
the  answer  to  be  due.  Dusenherry  v.  Wood- 
ward, 1  Abb.  443.  See,  also  SmiU^  v.  Olsseti^ 
4  Sandf.  711. 
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SiCTiON  388. 


CHAPTER  V. 
Admission  or  iiispection  of  writings. 

A  (Mtrty  may  be  required  to  admit  a  paper  to  be  genuine,  or  pay  expense  of 
proving  it;  inspection  and  copy  of  books,  papers  and  documents,  how 
obtain^. 


§  388.  [341,  342.]  (Am'd  1849.)  A  party  may  be  required  to  admit  a 
paper  to  be  genuine^  or  pay  expense  of  proving  it ;  inspection  and  copy  of 
bookSf  papers  and  documents^  how  obtained. 

Either  party  may  exhibit  to  the  other,  or  to  his  attorney,  at  any  time 
before  the  trial,  any  paper  material  to  the  action,  and  request  an  admission 
in  writing  of  its  genuineness.  If  the  adverse  party,  or  his  attorney,  fail  to 
give  the  admission,  within  four  days  after  the  request,  and  if  the  party 
exhibiting  the  paper  be  afterwards  put  to  expense  in  order  to  prove  its 
genuineness,  and  the  same  be  finally  proved  or  admitted  on  the  trial,  such 
expense,  to  be  ascertained  at  the  trial,  shall  be  paid  by  the  party  refusing 
the  admission  ;  unless  it  appear  to  the  satisfaction  of  the  court  that  there 
were  good  reasons  for  the  refusal.  The  court  before  which  an  action  is 
pending,  or  a  judge  or  justice  thereof,  may,  in  their  discretion,  and  upon 
due  notice,  order  either  party  to  give  to  the  other,  within  a  specified  time, 
an  inspection  and  copy,  or  permission  to  take  a  copy,  of  any  books,  papers 
and  documents  in  his  possession,  or  under  his  control,  containing  evidence 
relating  to  the  merits  of  the  action,  or  the  defense  therein.  If  compliance 
with  the  order  be  refused,  the  court,  on  motion,  may  exclude  the  paper  from 
being  given  in  evidence,  or  punish  the  party  refusing,  or  both. 


a.  Not  a  substitute,  but  auxiliary. 

This  section  of  the  Code  is  not  a  substitute 
for  the  provisions  of  the  Reyised  Statutes  (2 
R.  S.  199),  but  is  auxiliary  thereto.  Ctould  y. 
MeCartyy  II  N.  Y.  (1  Kern.),  575  ;  Afom- 
9(m  y.  Sturges,  26  How.  177;  Follett  y. 
Weed,  3  id.  303;  S.  G.  1  Code  R.  65;  Dole y. 
FeUaws^  5  How.  451 ;  S.  G.  1  Code  R.  N.  S. 
146 ,  Davis  y.  Dunham,  13  How.  425 ;  Pin- 
dar  y.  Seaman,  33  Barb.  140. 

b.  Inspection,  not  discovery.— This 

section  extends  only  to  inspection  (which  im- 
{dies  production),  and  not  to  discovery.  Bre-^ 
vaort  y.  Warner,  8  How.  321.  But  the  rieht 
to  the  inspection  of  books  and  papers,  with  a 
view  to  the  discovery  of  evidence,  is  not  to  be 
confounded  with  the  production  of  them  as 
evidence  upon  the  trial  or  on  an  examination 
of  a  party  as  a  witness  before  the  trial. 
L^erto  v.  Brampton,  24  How.  257; 

c.  Enlarges  the  remedy.— The  Code 

enlarges  the  remedy  for  obtaining  discovery 
of  evidence,  and  if  a  party  satisfactorily  es- 
tablishes the  fact  that  any  document  is  in  the 
possession  or  under  the  control  of  the  adverse 
party  relating  to  the  merits  of  the  prosecu- 
tion or  defense,  the  court  may  order  its  in- 
spection. Cciee  V.  Banta,  9  Bosw.  595. 

d.  Disclosing  evidence.- The  sutute 


does  not,  however,  require  either  party  to 
disclose  evidence  which  he  intends  to  produoe 
against  the  adverse  party  on  the  trial.  Strang 
V.  Strang,  1  Abb.  N.  S.  233 ;  S.  G.  3  Rob. 
675. 

e.  Power  of  the  court.— The  power  of 
the  court  under  this  section  is  denned  and 
limited  by  the  section.  The  court  may  order 
a  party  to  give  an  inspection  and  copy,  or 
permission  to  take  a  copy  of  books,  papers, 
etc.,  and  if  not  complied  with,  may  exclude 
the  paper  or  punish  the  party  refusing,  or 
both ;  but  cannot  direct  a  deposit  of  the  paper, 
and  in  delkult,  that  all  defense  be  excluaed, 
and  the  party  adjudged  guilty  of  contempt. 
Pindar  v.  Seaman,  33  Barb.  140.  See,  also. 
Supreme  Court  Rules,  18,  19, 20,  21,  22.  All 
proceedings  instituted  under  this  section  are 
governed  by  its  provisions,  uncontrolled  and 
unaffected  by  the  rules.  Exchange  Bank  v. 
Manteath,  4  How.  280 ;  S.  G.  2  Code  R.  148. 
Jurisdiction  does  not  depend  upon  the  rules, 
but  the  rules  are  a  consequence  of  the  juris- 
diction. Gould  y.  McCarty^  11  N.  Y.  (1 
Kern.),  575. 

The  court  has  no  power  to  order  a  draft 
upon  which  the  action  is  brought,  to  be  de- 
livered to  the  defendants  for  the  purpose  of 
being  annexed  to  a  commission  to  be  inspected 
by  witnesses  of  the  defendant  residing  out  of 
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the  Stote.  Butler  ▼.  Lee,  19  How.  383 ;  S.  G. 
32  Barb.  75.  Nor,  on  motioD,  to  compel  a 
party  to  submit  articles  which  are  the  subject 
of  the  action,  but  which  are  neither  books, 
documents,  nor  evidence,  of  themselves,  to  the 
inspection  of  third  parties  to  enable  them  to 
qualify  themselves  to  testify  as  experts.  Aneen 
▼.  Tuaka,  1  Rob.  663 ;  S.  C.  19  Abb.  391, 

/.  To  ascertain  naxnes.— A  discovery 

will  not  be  granted  to  ascertain  the  names  of 
persons  proper  to  be  made  parties  to  an  ac- 
tion, but  only  to  enable  the  plunti  AT  to  prepare 
his  complaint.  Opdyke  v.  Marble,  44  Barb. 
64;S.  0.18  Abb.  266. 

g*  Books,  etc.,  of  a  corporation. — 

The  proper  remedy  of  a  party  entitled  to  use 
the  books  of  a  corporation  as  evidence,  is  an 
application  under  the  Code  or  the  Revised 
Statutes.  The  production  of  sach  books  can- 
not be  compelled  by  means  of  a  subpoena 
duces  tecum.  La  Farge  v.  La  Farge  Fire 
Insurance  Co.  14  How.  26;  8.  C.  6  Duer, 
680.  Agents  of  a  corporation,  in  their  indi- 
vidual capacity,  cannot  be  compelled  to  dis- 
cover books  of  the  corporation.  Opdyke  v. 
Marble,  44  Barb.  64 ;  S.  C.  18  Abb.  266. 
As  to  the  extent  to  which  the  books  of  a  cor- 
poration are  subject  to  inspection,  see  John" 
son  V.  Consolidated  Silver  Mining  Co.  2  Abb. 
N.  S.  413 ;  Walker  v.  Granite  Bank,  19  Abb. 
Ill;  S.  C.  44  Barb.  39. 

h.  Discretion  of  the  court.— An  order 

granting  or  refusing  an  application  for  the 
production  and  discovery  of  books  and  papers, 
%t  seems,  rests  in  the  discretion  of  the  court, 
and  is  not  appealable.  White  v.  Munroe,  33 
Barb.  650;  S.  G.  12  Abb.  357;  Van  Zandt 
▼.  Cobb,  12  How.  544.  •  ^ee,  contra,  Woods 
▼.  De  Figaniere,  25  How.  522;  S.  G.  16 
Abb.  1 ;  1  Rob.  607.  Such  an  order  is  not 
sranted  as  a  matter  of  course,  and  should  not 
be  granted  where  the  party  making  the  appli- 
cation does  not  show  some  degree  of  diligence, 
or  where  he  is  chargeable  with  gross  negli- 
gence or  bad  fitith.  Hooker  v.  Matthews,  3 
How.  329;  S.  G.  1  Gode  R.  108.  Or  where 
the  production  of  the  books  and  papers  can 
be  obtained  by  a  subpoena  duces  tecum, 
together  with  the  testimony  of  the  party 
having  them  in  custody.  Commercial  Bartk 
of  Albany  v.  Dunham,  13  How.  541 ;  Van 
Zandt  V.  Cobb,  12  How.  544;  Brevoort  v. 
Warner,  8  id.  321 ;  Stalker  v.  Gaunt,  12  N. 
Y.  Leg.  Obs.  124. 

t.  Matter  of  conrse. — A  party  in  pos- 
session of  documents  to  which  the  other  party 
is  equally  entitled,  will  be  compelled,  as  a 
matter  of  course,  to  produce  them  for  the  in- 
spection of  the  opposite  party.  Kelly  v.  Eck- 
ford,  5  Paiee,  548.  See,  also,  Pegram  v. 
Carson,  10  Abb.  341  (n.)  So  with  partner- 
ship books  and  papers  in  the  hands  of  one  of 
the  partners.  Kelly  v.  Eckford,  5  Paige,  548. 
And  so  with  a  letter  belonging  to  one  partner, 
but  in  the  possession  of  the  other  party.  Liv- 
ermore  v.  St.  John,  4  Rob.  12. 

j.  Must  contain  evidence.— Where  it 

]R  not  shown  that  the  books  and  papers  sought 


to  be  inspected  contain  evidence,  but  only  in- 
formation by  which  evidence  may  be  obtained, 
the  order  should  not  be  granted.  Woods  t. 
De  Figaniere,  25  How.  522 ;  S.  G.  16  Abb.  1 ; 

1  Rob.  607,  641;  Jlforrison  r.  Sluraes,  26 
How.  177 ;  Pegram  v.  Carson,  10  Abb.  340 ; 
S.  0.  18  How.  519.  But  see  Lefferts  t. 
Brampton,  24  How.  257. 

k.  Preparation  of  pleadings.— Strong 

affidavits,  showing  that  a  discovery  is  neces- 
sary, will  be  required  to  entitle  a  plaintiff  to 
an  order  for  inspection,  to  enable  him  to  pre- 
pare his  complaint.  Keeler  v.  Dusenbury,  1 
Duer,  660 ;  S.  G.  11  N.  Y.  Leg.  Obs.  287.  And 
see  Opdyke  v.  Marble,  44  Barb.  64;  S.  G.  18 
Abb.  266.  Such  an  order  will  be  granted  in 
an  action  against  the  defendants  as  factors  of 
the  plaintiff  in  selling  his  goods,  where  such 
defendants  have  not  rendered  an  account,  but 
will  not  be  granted  to  enable  the  plaintiff  to 
determine  whether  an  account  rendered  is 
correct.  Ruberry  v.  Binns,  5  Bosw.  685. 
And  may  be  granted  to  enable  a  party  to  fur- 
nish a  proper  bill  of  particulars.  Prince  ▼. 
Currie,  2  How.  119;  Brevoort  v.  Warner,  8 
How.  321.  Inspection  may  be  ordered  to 
help  the  defendant  to  facts  necessary  to  enable 
him  to  frame  an  answer  which  will  preserve 
his  rights  in  the  action,  but  not  for  the  par- 
pose  merely  of  preventing  him  from  answering 
untruthfully.  Mora  v.  McCredy,  2  Bosw.  669. 
And  where  the  defendant  is  in  doubt  as  to  the 
correctness  of  what  purports  to  be  a  copy  of 
an  instrument  set  out  in  the  complaint,  an 
inspection  of  the  original  will  be  permitted 
before  answering.  Wesson  v.  Judd,  I  Abb. 
254.  But  an  application  to  enable  the  defend- 
ant to  answer  will  no^  be  granted  where  he 
does  not  show  how  or  why  an  inspection  is 
necessary  for  that  purpose.  Crelston  v.  Mar- 
shall, 6  How.  398;  Stanton  v.  Delaware 
Mutual  Insurance  Co,  2  Sandf.  662.  Or 
where  it  is  manifest  that  the  defendant  can 
set  up  any  defense  which  he  may  have,  in 
due  legal  form,  so  as  to  raise  the  proper  issues, 
without  such  inspection.  Ifora  Y.McOredy, 

2  Bosw.  669. 

I.  When  order  may  be  made.— The 

order  may  be  made  before  as  well  as  after  issue 
joinetl.  Miller  y.  Mather,  5  How.  160;  Mor- 
rtson  V.  Sturges,  26  How.  177.  See  Stanton 
V.  Ddaware  Mutual  Insurance  Co.  2  Sandf. 
662;  Powers  v.  Elmendorf  2  Gode  R.  44; 
S.  G.  4  How.  59.  After  complaint  served, 
the  plaintiff  cannot  have  a  discovery  of 
books  and  papers  until  the  answer  has  been 
served.  Thompson  v.  Erie  Railway  Co.  9 
Abb.  N.  S.  230.  Discovery  and  inspection 
are  allowed  for  the  purpose  of  preparing 
pleading,  or  after  issue  to  prepare  for  trial,  id. 
And  when  justice  requires,  a  discovenr  will 
be  ordered  pending  a  trial  before  refei^ees. 
Mechanics*  Bank  v.  James,  2  Gode  R.  46. 
But  whether  it  would  be  granted  to  enable  a 
plaintiff  to  frame  his  complaint  in  an  action 
for  libel,  queref  Keeler  v.  Dusenbury,  1 
Duer,  660;  S.G.  UN.  Y.  Leg.  Obs.  287.  A 
motion  for  discovery  of  defendant's  books  ta 
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enable  the  plaintiff  to  prepare  for  trial  pend- 
ing an  appeal  by  the  defendant  from  an  order 
overruling  hig  demurrer,  is  premature.  PcUen 
▼.  Johnson,  18  Abb.  304. 

tn.  By  WhOU  made. — ^The  power  to 
make  the  order  is  limited  to  the  court,  or  a 
justice  thereof,  whether  exercised  under  the 


Code  or  the  BeYised  Statutes.  A  referee  has 
no  power  to  make  such  order.  Frcuser  v, 
Phelps,  1  Code  R.  N.  S.  44;  S.  C.  3  Sandf. 
741.  See  North  v.  Piatt,  7  Rob.  207.  In 
an  action  in  a  county  court,  the  order  may  be 
liiade  by  the  county  judge.  Broderick  v.  8 heir 
ton,  18  Abb.  213. 


I.  Application,  how  Made. 


a.  Concurrent  remedies.— A  party 

desiring  a  discovery  of  books,  papers,  etc. 
relating  to  the  merits  of  a  suit,  may  conform 
hm  proceedings  to  the  provisions  of  the  Revised 
Statutes  (2  R.  S.  199),  or  to  the  provisions  of 
the  Code.  Bams  v.  Dunham,  \o  How.  425. 
The  application  may  be  so  framed  as  to  em- 
brace a  discovery  under  the  Code,  and  the 
production  of  papers  nnder  the  rules.  LoveU 
V.  Clarke,  7  How.  158.  See  Morrisim  v. 
Sturges,  26  How.  177. 

h.  Petition. — The  application  for  the  dis- 
covery or  inspection  of  books,  papers,  etc. 
should  be  made  upon  petition.  Dote  v.  F^ 
lows,  5  How.  451;  S.  C.  1  Code  R.  N.  S.  146; 
Follett  V.  Weed,  1  Code  R.  65.  But  will  not 
be  denied  because  it  is  by  motion  instead  of 
petition.  Johnson  v.  Consolidated  Silver  Min" 
ing  Co.  2  Abb.  N.  S.  413. 

c.  The  certificate  of  a  referee,  pend- 
ing a  trial  before  him,  that  the  production  of 

books  and  papers  are  necessary,  will  be  pre- 
sumptively suflBcient  to  warrant  the  making 
of  the  order.  Frazer  v.  Phelps,  3  Sandf.  741 ; 
S.  0.  1  Code  R.  N.  S.  214. 

d.  Absence  ofother  available  proof. 

One  of.  the  first  facts  which  should  appear  on 
such  an  application,  is  that  the  applicant  has 
not  in  his  possession  the  same  information,  or 
if  he  has,  that  he  has  not  the  means  of  estab- 
lishing, by  other  available  proof,  the  contents 
of  such  books  or  papers.  McAllister  v.  Pond^ 
15  How.  299 ;  S.  C.  6  Duer,  702;  Jackling  v. 
Edmonds,  3  £.  D.  Smith,  539. 

e.  Must  be  necessary .— The  writings 

sought  to  be  produced  must  be  shown  to  be 
indispensably  necessary.  Woods  v.  DeFi- 
ganiere,  25  How.  522 ;  S.  0. 16  A^b.  1 ;  1  Rob. 
607,  641 ;  Low  v.  Graydon,  14  Abb.  443 ; 
Pegram  v.  Carson,  10  id.  340;  S.  C.  18 
How.  519.  It  is  not  enough  for  the  applicant 
to  state  that  he  thinks  them  necessary.  WUkie 
V.  Moore,  17  How.  480.  Or  is  so  advised  by 
counsel.  Strong  v.  Strong,  3  Rob.  675 ;  S.  C. 
1  Abb.  N.  S.  233.  But  must  set  forth  the 
facts  and  circumstances  which  show  that  they 
are  necessary,  and  that  he  is  entitled  to  an 
inspection  of  them.  McAllister  v.  Pond,  15 
How.  299 ;  Jackling  v.  Edmonds,  3  £.  D. 
Smith,  539;  Speyers  v.  Torstritch,  5  Rob. 
606 ;  Merguelle  v.  Continental  Bank  Note  Co. 
of  the  City  of  New  York,  7  Rob.  77. 

/.  Must  be  set  forth  with  precision. 

The  documents,  sought  to  be  inspected,  must 
be  specifically  set  forth  and  described  with 
precision  sufficient  to  enable  the  party  in 
whose  custody  they  are,  to  determine  with 
oert^nty  what  documents  are  required.  Jack- 
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ling  V.  Edmonds,  3  £.  D.  Smith,  539 ;  Low  v. 
Graydon,  14  Abb.  443 ;  Walker  v.  Grranite 
Bank,  19  id.  Ill;  S.  C.  44  Barb.  39;  Mer- 
gueUe  v.  Continental  Bank  Note  Co.  of  the 
City  of  New  York,  7  Rob.  77 ;  People  v.  Bee- 
tor,  ete.,  of  Trinity  Chwrch,  6  Abb.  177.  See, 
also,  Wateon  v.  Bemoick,  4  Johns.  Ch.  381. 

g.  Must  relate  to  the  merits.—  In  all 

cases  the  party  who  asks  for  an  order  of  dis- 
covery must  show,  to  the  .<%atisfaction  of  the 
court  or  officer,  that  th  ooks  or  papers 
which  he  seeks  to  have  produced,  contain 
evidence  relating  to  the  merits  of  thcL  action. 
Davis  V.  Dunham,  13  How.  425 ;  Cassard  v. 
Hinman,  6  Duer,  695 ;  Keeler  y.  Dusenhury, 
1  Duer  660;  S.  C.  11  N.  Y.  Leg.  Obs.  287; 
Woods  V.  DeFigawiere,  25  How.  522;  S.  C. 
16  Abb.  5;  1  Rob.  607,  641.  And  in  what 
respect,  that  the  court  may  judge  for  itself: 
CcLSSard  v.  Hinrnan,  6  Duer,  695 ;  Morrison 
V.  Sturges,  26  How.  177 ;  Pegram  v.  Carson, 
10  Abb.  340;  S.  0.  18  How.  519.  Kaupe  v. 
IsdeU,  3  Rob.  699;  Merguelle  v.  Continental 
Bank  Note  Co.  of  the  City  of  New  York,  7 
Rob.  77. 

h.  Verification.  —  The  facts  need  not 
necessarily  be  made  to  appear  by  the  oath  of 
the  party  himself,  but  may  be  shown  by  the 
oath  of  any  other  person  who  has  knowledge 
of  the  facts.  Exchange  Bank  v.  Monteath,  4 
How.  280;  S.  C.  2  Code  R.  148;  Strong  v. 
Strong,  3  Rob.  675;  S.  C.  1  Abb.  N.  S.  233. 
But  where  the  deponent  is  other  than  the 
party,  the  source  and  grounds  of  his  knowl- 
edge and  belief  must  be  set  forth;  mere 
absence  of  the  party  will  not  excuse  the  want 
of  positive  affirmation.  Walker  v.  Granite 
Bank,  19  Abb.  Ill;  S.  C.  44  Barb.  39. 

«.  Opposing  application.— Where  it  is 

shown,  on  oath,  on  the  part  of  the  applicant, 
that  the  document  sought  has  been  delivered 
to  the  adverse  party,  the  latter,  in  order  to 
defeat  the  application,  must  swear  positively 
that  it  is  not  in  his  possession  or  under  his 
control,  or  must  state  facts  which,  together 
with  his  denial,  on  his  knowledge,  informa- 
tion and  belief,  will  amount  to  a  positive 
denial' on  oath.  Southart  v.  Dwight,  2  Sandf. 
672;  S.  0.  2  Code  R.  83.  An  allegation, 
under  oath,  that  deponent  has  made  diligent 
search  therefor,  and  has  been  unable  to  find 
the  books  and  papers  sought,  and  is  unable, 
from  any  knowledge  he  has,  to  produce  them, 
without  denying  possession  or  control,  is  not 
sufficient.  Hicks  v.  Charlick,  10  Abb.  129* 
And  where  the  party  against  whom  the  appli- 
cation is  made,  denies,  under  oath,  that  he 
has  in  his  possession  the  books  or  papers 
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fOQght,  the  application  most  be  denied.  Brttd- 
street  v.  Bailey,  4  Abb.  233;  Ahoyke  y. 
Wolcott,  id.  41 ;  Hoyt  v.  American  Exchange 
Bank,  8  How.  89;  S.  0.  1  Duer,  652.  See, 
alfio,  Woixk  y.  De  Figaniere,  25  How.  522; 
S.  G.  16  Abb.  1 ;  I  Rob.  607,  641.  And  so, 
where  It  appears  that  the  petitioner  mirht 
have  access  to  the  books  and  papers  sought, 
withoat  any  order.  CharUck  y.  Flushing 
Bailroad  Co.  10  Abb.  130.  And  so,  where  it 
appears  that  the  books,  etc.  had  been  freely 
offered  to  the  petitioner's  attorney  for  exami- 
nation and  iniipection,  and  that  he  had  not 
ayailed  himself  of  the  privilege.  McAllieter 
Y.  Pond,  15  How.  299 ;  S.  C.  6  Duer,  702. 

i.  The  order  for  discovery  when  made 

by  the  court,  may  direct  the  prodaction  of  the 
documents  sought,  and  that  in  default  of  their 
production  they  shall  be  excluded  and  the 
complaint  dismissed.  Brodcrick  y.  SheUon, 
18  Abb.  213.  But  when  made  by  a  judge, 
the  order  should  simply  direct  the  production 
of  the  documents    lb. 

An  order  directing  not  only  the  deposit  of 
certain  specified  books  of  entry,  extending 
through  a  period  of  five  years,  but  also  ail 
other  books  of  the  defendant  which  contain 
ainy  accounts  or  entries  showing,  or  tending  to 
show,  the  times  when  certam  bonds  were 
Bold,  etc.,  is  extending  the  right  of  a  party  to 
examine  his  adversary's  books  much  beyond 
what  was  contemplated  by  the  law,  or  what 
has  been  sanctioned  by  the  courts.  Walker  y. 
GraniUBank,UB9J^b.Z9;  S.C.19  Abb.  HI. 
See,  also,  Julio  y.  Ingalls,  17  Abb.  448  (n.) 

The  order  may  direct  that  the  party  asking 
for  copies  of  documents  pay  the  expense  of 
making  copies  of  them,  unless  the  other  party 
prefers  to  permit  him  to  take  copies  without 
chaige.  Breooort  y.  Warner,  8  How.  321. 

*.  Further  discovery.— If  the  appli- 

cant  deems  the  return  to  the  order  insufficient, 
be  should  apply  for  an  order  that  the  opposite 
party  show  cause  wh^  the  alleged  omissions 
ahouid  not  be  supplied.  The  court  has  no 
power  to  order  a  reference  with  power  to 


inspect  books,  papers,  etc.  for  the  purpose  of 
ascertaining  whether  the  former  order  has 
been  fully  complied  with.  Hogt  y.  American 
Exchange  Bank,  8  How.  89 ;  S.  G.  1  Dner,  652. 

I-  Befosing  compliaace. — The  Code 

confines  the  consequences  of  a  refusal  to  fur- 
nish the  contents  of  a  document,  when  so 
ordered,  to  its  exclusion  as  evidence,  or  the 
punishment  of  the  party  refusing,  or  both. 
Woode  y.  DeFiganiere,  25  How.  522;  S.  C 
16  Abb.  1;  1  Rob.  607,  641.  See,  also, 
Broderiek  y.  SheUan,  18  Abb.  213.  As  to 
punishment  for  contcanpt  for  non-eomplianoe 
with  an  order,  see  Adaroyd  y.  Adcroydt  2 
Abb.  N.  S.  380. 


f^.  .u»A^«^uv/u  by  whom,  and   to 

what  extent. — Where  an  order  directed 
the  inspection,  by  the  plaintiff,  his  solicitor  or 
agent,  of  certain  docnments  in  the  custody  of 
one  of  seyeral  defendants,  such  defendant  is 
justified  in  refusing  the  inspection  in  the 
presence  of  a  co-defendant,  eyen  where  he  is 
the  agent  of  the  plaintiff.  Bartley  y.  BarUey* 
22  Law  J.  R.  N.  S.  ch.  47;  16  Jur.  1062; 
1  Drewry ,  233 ;  17  Eng.  Law  and  £q.  R.  329. 
Where  a  party  is  required  to  produce  books 
for  inspection,  he  may  seal  up  such  parts  as 
do  not  relate  to  the  subject  of  the  examination, 
and  his  affidavit  that  the  portions  so  sealed  do 
not  relate  to  the  matters  in  issue,  is  sufficient, 
in  the  first  instance,  to  protect  them  from 
examination.  Such  affidavit  may,  however, 
be  rebutted.  Titus  v.  CortOyou,  I  Barb.  444. 

M.  Appeal. — An  order  for  the  discovery 
of  books  and  papers  is  one  affectine  a  sub- 
stantial right,  and  is  appealable,  woods  v. 
DeFiganiere,  25  How.  522;  S.  C.  1  Rob.  607, 
641 ;  16  Abb.  1.  See,  contra,  WhiU  v.  Mun- 
roe,  33  Barb.  650;  S.  G.  12  Abb.  357.  Ap- 
peals from  orders  for  discovery  have  been 
allowed  in  the  following  cases:  Ansen  v. 
Tuska,  19  Abb.  391 ;  S.  G.  1  Rob.  663;  JuHo 
v.  IngaUs,  17  Abb.  448  (n.^;  Walker y.  Gramte 
Bank,  19  Abb.  Ill ;  S.  C.  44  Barb.  39 ;  Strong 
v.  Strong,  1  Abb.  N.  S.  233 ;  S.  C.  3  Rob.  675 ; 
Broderiek  v.  SheUon,  18  Abb.  213. 


CHAPTER  VL 
Examination  of  parties. 

SionOK  389.  Actions  for  discovery  abolished. 

390.  A  party  may  examine  his  adversary  as  a  witness  on  the  trial. 

391.  Such  examination  also  allowed  before  trial;  oroceedings  therefor. 

392.  Vwij,  how  compelled  to  attend. 

393.  Testimony  of  party  may  be  rebutted. 

394.  Effect  of  refusal  to  testify. 

395.  Testimony  by  a  party,  not  responsive  to  the  inquiries,  may  be  rebutted 

by  the  oath  of  the  part^  callnig  him.  * 

396.  Persons  for  whom  action  is  brought  or  defended  may  be  examined 

397.  Examinations  of  co-plaintiff  or  co-defendant. 

k  381).  \^^i.\  Actions  for  discovery  abolished. 

No  action  to  obtain  discovery  under  oath,  in  aid  of  the  prosecution  or 
defense  of  another  action,  shall  be  allowed,  nor  shall  any  examination  of 
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^  390.] 
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a  party  be  had,  on  behalf  of  the  adverse  party,  except  in  the  manner  pre- 
scribed by  this  chapter. 


a.  CondtniCtion. — ^The  proTisions  of  the 
Code,  making  a  party  a  witness  in  his  own 
behalf,  do  not  apply  to  criminal  prosecutions 
WilliafM  ▼.  PeopU,  33  N.  Y.  (6  Tiff.),  688; 
Aff'g  S.  G.  45  Barb.  201.  The  proTisions  of 
the  Code,  changing  the  common  law  rule  as  to 
the  competency  of  parties  to  suits  as  wit- 
nesses, applies  only  to  civil  actions.  lb. 

b.  Husband  and  wife.— In  any  trial, 

or  inquiry  in  any  suit,  action  or  proceeding 
in  any  court,  or  before  any  person  having,  by 
law  or  consent  of  the  parties,  authority  to 
examine  witnesses  or  hear  evidence,  the  hus- 
band or  wife  of  any  party  thereto,  or  of  any 
person  in  whose  behalf  any  such  suit,  action 
or  proceeding  is  brought,  prosecuted,  opposed 
or  defended,  shall,  except  as  hereinafter  stated, 
be  competent  and  compellable  to  give  evi- 
dence, the  same  as  any  other  witness,  on 
behalf  of  any  party  to  such  suit,  action  or 
proceeding.  Laws  1867,  ch.  887,  §  I.  Nothing 
herein  contained  shall  render  any  husband  or 
wife  competent  or  compellable  to  give  evidence 
for  or  against  the  other,  in  any  criminal  action 
or  proceeding  (except  to  prove  the  fact  of 
marriage  in  case  of  bigamy;,  or  in  any  action 
or  proceeding  instituted  in  consequence  of 


adultery,  or  in  any  action  or  proceeding  for 
divorce  on  account  of  adultery  (except  to 
prove  the  fact  of  marriage),  or  in  any  action 
or  proceeding  for  or  on  account  of  criminal 
conversation,  id.  §  2.  No  husband  or  wife 
shall  be  compellable  to  disclose  any  confiden- 
tial communication  made  by  one  to  the  other 
during  their  marriage,  id.  §  3. 

c.  Subiect  to  the  same  rules  as 

other  witnesses.  —  Where  husband  and 
wife  are  parties  to  an  action,  and  witnesses  in 
their  own  behalf,  or .  in  behalf  of  any  other 
party,  they  are  subject  to  the  same  rules  of 
examination  as  other  witnesses  (except  as 
provided  by  statute).  Wehrcamp  v.  WiUeUf  1 
Keyes,  250.  Sob  Laws  1867,  ch.  887,  in  note 
(&),  supra, 

d.  Ref\l8al  to  testify.— Where  a  mar- 
ried  man  is  examined  as  a  witness,  the  fact 

that  his  answer  may  subject  him  to  a  civil 
action  for  divorce  will  not  excuse  him  from 
answering.  Taylor  v.  Jennings^  7  Rob.  581. 

The  act  of  1867  (Laws  1867,  ch.  887), 
seeming  to  nullify  previous  decisions  as  to  the 
competency  of  husband  and  wife  as  wiUlesses, 
is  merely  referred  to  in  this  place. 


^  390*  [344.]  A  party  may  examine  his  adversary  as  a  witness  on  the 
trial. 

A  party  to  an  action  may  be  examined  as  a  witness,  at  the  instance  of 
the  adverse  paity,  or  of  any  one  of  several  adverse  parties,  and  for  that 
purpose  may  be  compelled,  in  the  same  manner,  and  subject  to  the  same 
rules  of  examination,  as  any  other  witness  to  testify,  either  at  the  trial,  or 
conditionally,  or  upon  commission. 


a.  Who  is  a  party .  — Within  this 
section,  a  party  to  an  action  is  one  who  is 
named  plaintiff  or  defendant,  and  appears  on 
the  record  as  such.  Woods  v.  De  Figaniere, 
16  Abb.  1 ;  S.  C.  1  Rob.  607 ;  25  How.  522. 

b.  Subject  to  same  rules.— A  party 

to  an  action  who  is  made  a  witness  by  statute 
is  subject  to  the  same  requisitions,  restrictions 
and  tests  as  other  witnesses. 'l^onrard  v. 
Harris,  30  Barb.  338 ;  BumeU  v.  Harris,  50 
Barb.  379 ;  Rivenburg  v.  Eivenburg,  47  Barb. 
419 ;  Ketchum  v.  Tyson,  3  Murphy's  Law  and 
£q.  314.  See,  also,  Boberts  v.  Gee,  15  Barb. 
449. 

e.  Attesting  witness.  —  The  rule  of 

law  which  requires  the  execution  of  attested 
instruments  to  be  proved  by  the  subscribing 
witness  has  not  been  changed  by  the  law 
making  parties  to  a  suit  competent  witnesses. 
Whyman  v.  Gath,  8  Exch.  803;  S.  C.  20  E. 
L.  &  E.  R.  359.  See,  also,  Story  v.  Lovett,  1 
E.  D.  Smith,  153;  Jones  v.  Underwood,  28 
Barb.  481,  484;  King  v.  Smithy  21  Barb.  158; 
Giberton  v.  Qinochto^  1  Hilt.  218. 


d.  Aocount  books. — ^The  statute  allow- 
ing parties  to  be  witnesses,  has  not  abrogated 
the  law  admitting  books  *of  account  as  evi- 
dence. TomUnson  v.  Borst,  30  Barb.  42; 
Stroud  V.  TUton,  3  Keyes,  139.  See  C  larke  v. 
Smith,  46  Barb.  30.  Books  of  account  are 
rendered  competent  evidence  by  proof,  that 
during  the  period  the  charges  were  made  the 
party  bad  no  clerk ;  that  some  of  the  articles 
or  work  charged  were  delivered  or  performed ; 
that  the  books  are  those  of  the  party,  and 
that  he  keeps  correct  accounts,  lb. 

The  general  bad  moral  character  of  the 
party  cannot  be  proved  for  the  purpose  of 
discrediting  his  books  of  account,  lb. 

-e.  Perpetuating  evidence.  — In  pro- 
ceedings under  the  statutes  (2  R.  S.  398),  to 
perpetuate  testimony,  it  must  be  made  to  ap- 
pear to  the  officer  before  whom  an  application 
is  made  for  the  examination  of  witnesses, 
that  the  object  is,  in  good  faith,  to  perpetuate 
testimony.  Paton  v.  Westervelt,  5  How.  399. 
These  proceedings,  t^  seems,  may  still  be  had 
under  the  Revised  Statutes.  KeeUr  v.  Dusea^ 
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hury,  1  Duer,  660;  S.  C.  11  N.  T.  Leg.  Obs. 
287,  to  the  contrary,  notwithstanding. 

/.  Fees. — A  party  to  an  action  who  ia 
made  a  witness  by  the  opposite  party,  is  en- 
titled to  fees  as  a  condition  to  his  attendance, 
the  same  as  other  witnesses.  Hewlett  v.  Brown, 
1  Bosw.  655;  S.  0.  7  Abb.  74;  Woods  v. 
De  Figaniere,  1  Rob,  607,  641 ;  S.  C.  25  How. 
522 ;  16  Abb.  1 ;  Draper  v.  Henningsen,  1 
Bosw.  611,  614;  Taggard  v.  Gardner,  2 
Sandf.  669 ;  S.  C.  2  Code  R.  82. 

g-  Subpoena  duces  tecum.— A  party 

to  an  action  may,  at  the  instance  of  the  ad- 
Terse  party,  be  compelled  by  the  process  of 
subpcena  duces  tecum  not  only  to  appear  at 
the  trial  and  submit  to  a  personal  examina- 
tion, but  to  produce  papers  and  books  in  his 
possession,  precisely  as  any  other  witness 
may  be  so  compelled.  And  a  witness,  when 
properly  subpoenaed,  is  as  much  bound  to 
produce  books  and  papers  in  his  possession, 
as  evidence,  as  to  testify  orally,  and  his  neg- 
lect of  either  is  a  contempt  of  court.  Bone- 
steel  T.  Lynde,  8  How.  226;  S.  C.  Aff'd,  id. 
352.  See,  also,  Ghxrighe  t.  Losche,  6  Abb. 
284  rn.);  S.  C.  14  How.  453,  sub  nom. 
Gaughe  t.  Laroche;  6  Duer,  685 ;  Woods  v. 
De  Fyaniere,  16  Abb.  159 ;  S.  C.  1  Rob. 
659 ;  People  ex  reh  Valiente  ▼.  Dyckman,  24 
How.  222;  Brett  t.  Bueknam,  32  Barb.  655. 

h'  Disobedience  of  subpoena.— If  a 

witness,  without  good  excuse,  neglects  to  obey 
a  subpcena  duces  tecum  with  which  he  is 
serred,  by  failing  to  produce,  upon  the  triiJ, 


the  books  or  papers  specified  therein^  he  is 
liable  to  the  injured  party  for  all  damages  sua 
tained  by  him  in  consequence  thereof.  Lana 
T.  Cole,  l2  Barb.  680 ;  Hasbrouek  t.  Baker, 
10  Johns.  248 ;  Heermans  y.  WiOiams,  11 
Wend.  636;  CogsweU  y.  Meeeh,  12  id.  147; 
Courtney  r.Balir,  3  Denio,  27. 

t.  Books  of  a  corporation.  —  The 

president,  or  other  officer  of  a  corporation 
which  is  a  party  to  an  action,  is  not  w>ttnd  to 
produce,  on  the  trial,  the  books  and  papers  of 
the  corporation,  under  a  subpema  duces  tecum, 
issued  by  the  adyerse  party.  He  has  no  sach 
property  in,  or  control  over  them,  as  giyes  the 
right  or  makes  it  his  duty  to  produce  them. 
Their  proper  place  is  the  office  in  which  the 
business  is  transacted  to  which  they  relate. 
La  Farge  y.  La  Farge  Insurance  Co,  14 
How.  26;  S.  C.  6  Duer,  680.  But  it  is  other- 
wise with  the  officers  of  an  unincorporated 
jomt  stock  company.  Woods  y,DeFmniiere, 
16  Abb.  159 ;  S.  C.  1  Rob.  659. 

J*.  Examination  of  a  corporation. — 

Where  the  defendant  is  a  corpontion,  the 
plaintiff  cannot  haye  an  order  for  Uie  exami- 
nation of  such  defendant  as  a  witness,  by  its 
officers.  This  and  the  following  section  have 
reference  to  the  examination  of  parties,  and 
not  to  the  examination  of  the  agents,  officers 
or  seryants  of  parties  to  a  suit.  It  was  not 
the  intention  oi  the  legislature  to  authorise 
the  examination  of  a  corporation  as  a  witness. 
Goodyear  y.  Phanix  Buhber  Co.  48  Barb. 
522. 


k  391.  [345.]  (Am'd  1849.)  S^ich  examination  also  allowed  before  trial; 
proceedings  therefor. 

The  examination,  instead  of  being  had  at  the  trial,  as  provided  in  the 
last  section,  may  be  had  at  any  time  before  the  trial,  at  the  option  of  the 
party  claiming  it,  before  a  judge  of  the  court,  or  a  county  judge,  on  a  pre- 
vious notice  to  the  party  to  be  examined,  and  any  other  adverse  party,  of 
at  least  five  days,  unless,  for  good  cause  shown,  the  judge  order  otherwise. 
But  the  party  to  be  examined,  shall  not  be  compelled  to  attend  in  any 
other  county  than  that  of  his  residence,  or  where  he  may  be  served  with  a 
summons  for  his  attendance. 


a.  Before  issue.  —  A  party  cannot  be 
examined  as  a  witness  under  this  section 
before  issue  joined,  unless  a  case  is  made 
justifying  an  order  for  the  taking  of  his  tes- 
timony de  bene  esse.  Bell  y.  Bichmond,  50 
Barb.  571 ;  S.  0.  4  Abb.  N.  S.  44;  Norton  y. 
Abbott,  28  IIow.  388.  See  Boche  y.  Farran, 
12  N.  Y.  Leg.  Obs.  121.  See,  contra,  Mc Vickar 
y.  GreenUaf,  4  Rob.  657 ;  S.  C.  30  How.  61 ; 
1  Abb.  N.  S.  452,  sub  nom.  Mc  Vickar  y. 
Ketchum;  FuUerton  y.  Gaylord,  7  id.  551; 
Duffy  V.  Lynch,  36  How.  509. 

b.  Matter  of  right. —  An  order  for  the 
examination  of  the  Mverse  party,  under  this 
section,  is  allowed  as  a  matter  of  ri^ht,  before 
trial,  upon  showing  that  the  action  is  at  issue, 
and  that  the  applicant  desires  such  examina- 


tion as  to  matters  material  to  the  issue.  Cook 
y.  BidweU,  29  How.  483;  S.  0.  17  Abb.  300; 
Fullei-ton  y.  Gaylord,  7  Rob.  552.  And  it  is 
error  to  deny  the  application  without  good 
cause  shown  for  not  permitting  the  examina- 
tion. Green  y.  Wood,  15  How.  338 ;  S.  C.  6 
Abb.  277. 

c.  The  applioation.— On  an  application, 
under  the  Goae,  by  a  party,  for  the  examining 
the  adyerse  party  as  a  witness  in  the  action, 
he  milst  present  an  affidayit  statins : 

1st.  The  nature  of  the  action  and  the  plunt- 
iff 's  demand ; 

2d.  If  the  application  be  made  by  the  de- 
fendant, then  tne  nature  of  his  defense ; 

3d.  Name  and  residence  of  the  proposed 
witness.  Greene  y.  Herder,  7  Rob.  455 ;  S.  C. 
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30  How.  210;  4  Rob.  655.  See  Vtm  Benss^ 
laer  v.  Tubbs^  31  How.  193 ;  Norton  v.  AhboU, 
28  How.  388.  Upon  such  affidavit  the  party 
may  apply  for  such  an  order  as  is  mentioned 
in  the  Revised  Statutes  (2  R.  S.  392,  §  3)  in 
relation  to  the  conditional  examination  of  wit- 
nesses, and  also  for  the  summons  provided  for 
in  §  10  of  the  same  statute.  lb. 

d.  Service,  order  and  summons.— 

The  order  so  obtained  ishould  be  served  upon 
the  attorneys  of  all  the  parties  who  have 
appeared,  or  if  the  time  of  appearance  has  not 
yet  expired,  then  upon  all  adverse  parties 
themselves  who  have  not  appeared;  and  the 
summons  should  also  be  served  upon  the  pro- 
posed witness  (in  the  same  manner  as  a  sub- 
poena, and  a  like  amount  of  fees  paid).  lb. 

«.  Non-appeaxanoe  of  witness.— If 

the  proposed  witness  fails  to  appear,  the  party 
who  has  procured  the  order  and  summons, 
may,  upon  a  proper  affidavit,  obtain  a  warrant 
directing  the  aberi£f  to  apprehend  such  wit- 
ness and  bring  him  before  the  judge,  or  may, 
on  a  proper  i^davit  and  notice,  have  an  order 
directing  the  pleading  of  the  recusant  witness 
to  be  stricken  out.  lb. 


/.  Service  must  be  within  the  State. 

The  service  of  a  j  udge's  order  and  of  a  no- 
tice to  attend  for  examination  in  another 
State,  is  utterly  void  and  ineffectual  for  any 
purpose.  Appletan  t.  Appleton,  50  Barb.  486. 

g-  The  examination. — The  limit  of  the 

examination  of  an  adverse  party  is  discretion- 
ary with  the  judge.  It  is  in  effect  a  cross 
examination  and  governed  by  the  same  rules. 
Plato  V.  Kelly,  16  Abb.  188. 

K  Refusal  to  answer.— Where  the 

witness,  on  such  examination,  refuses  to  an- 
swer a  legal  and  pertinent  question,  it  is  the 
duty  of  the  judge  to  issue  his  warrant  for 
the  commitment  of  such  witness;  an  order 
merely  adjudging  the  witness  to  be  in  con- 
tempt is  unauthorized  by  law,  and  for  that 
reason  is  not  appealable.  People  exrel.  Vol 
iente  v.  Dyekman,  24  How.  223. 

The  fact  that  a  witness,  by  giving  testi- 
mony may  thereby  render  himself  liable  to  a 
civil  suit,  will  not  excuse  him  from  testifying, 
nor  where  the  testimony  is  material,  can  he 
refuse  to  answer  on  the  ground  that  his  tes- 
timony will  tend  to  disgrace  him.  Taylor  y. 
Jennings,  7  Rob.  581. 


§  393.  [346.]  (Am'd  1849.)  Party,  how  compelled  to  attend. 

The  party  to  l)e  examined,  as  in  the  last  section  provided,  may  be  com- 
pelled to  attend  in  the  same  manner  as  a  witness  who  is  to  be  examined 
conditionally  :  and  the  examination  shall  be  taken  and  filed  by  the  judge 
in  like  manner,  and  may  be  read  by  either  party  on  the  trial. 


a.  Compelling  attendanoe  of  wit- 
ness.— To  compel  the  attendance  of  a  party 
as  a  witness,  under  this  section,  a  summons 
should  be  issued  by  the  judge,  such  as  was 
issued  under  the  Revised  Statutes  (2  R.  S. 
393,  §  10),  upon  a  conditional  examination. 
Van  Rensselaer  v.  Tubhs,  31  How.  193; 
Qaughe  y.  Laroche,  14  id.  451 ;  S.  C.  6  Abb. 
284,  sub  nom.  Garighe  v.  Losche;  Bleecker  v. 
CarroU,  2  id.  82;  Draper  v.  Henningsen,  1 
Bosw.  614.  But  see,  opposed,  Leeds  v.  Broum, 
5  Abb.  418.     And  his  fees  for  attending  as  a 


witness  must  be  paid.  Taggard  ▼.  Gardner,  2 
Sandf.  669 ;  S.  0.  2  Code  R.  82 ;  Draper  v. 
Henningsen,  supra. 

b.  At  1?^«  penl. — A  party  examines  an 
adverse  party  under  §§  390,  391  and  392,  at 
his  peril;  and  whatever  evidence  is  taken, 
before  or  at  the  trial,  without  objection,  is 
competent,  and  may  be  used,  notwithstanding 
the  restriction  of  §  399.  Barry  v.  Galvin,  37 
How.  310;  Greene  v.  Herder,  7  Rob.  455, 
461;  S.  C.30  How.  210. 


k  393.  [348.]  (Am'd  1849.)  Testimony  of  party  may  be  rebutted. 

The  examination  of  the  party  thus  taken  may  be  rebutted  by  adverse 


testimony, 
a.  Impeaching  witness.  —  Where   a 

fNtrty  calls  an  adverse  party  as  a  witness,  he 
thereby  represents  him  as  deserving  credit, 
and  is  precluded  from  denying  it  by  intro- 
ducing evidence  for  the  purpose  of  impeach- 
ing him,  showing  either  Uiat  his  general  char- 
acter for  truth  is  bad,  or.  that  he  has  made 
previous  contradictory  statements.  Piekard 
V.  Collins,  23  Barb.  444;  Barry  v.  Galvin,  37 
How.  310. 

h.  Contradicting  witness.— The  party 

calling  such  witness  may,  however^  by  any 
pertinent  evidence,  show  a  fact  to  be  other- 
wise than  as  testified  to  by  such  witness. 


I 


And  this  may  be  done  by  proving  admissions 
of  such  witness.  Piekard  v.  Collins,  23  Barb. 
444 ;  Parsons  v.  Suydam,  3  £.  D.  Smith,  276 ; 
Armstrong  v.  Clark,  2  Code  R.  143 ;  Muir  v. 
Culy,  10  Up.  Can.  Q.  B.  321 ;  Bemis  v.  Kyle, 
5  Abb.  N.  S.  232;  PeopU  v.  Skeehan,  49 
Barb.  217. 

c.  Party  his   own  witness.  —  But 

where  a  party  makes  himself  a  witness  in  his 
own  behalf,  his  credibility  is  not  indorsed  by 
the  opposite  party,  and  he  may  be  contra- 
dicted or  impeached  the  same  as  any  other 
witness.  Forward  r.  Harris,  30  Barb.  338 ; 
Vaivna  v.  Soearras^  8  Abb.  302. 
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d.  Conflictixi^  testimony.  —  Where, 

on  a  question  of  tact,  the  plaintiff's  and  de- 
fendant's testimony  is  entirely  contradictory, 
a  letter  written  by  one  of  the  parties  previoas 
to  the  commencement  of  the  action,  flatly 
contradicting  his  testimony,  will  be  decisive 
in  favor  of  the  other  party.  Boyd  v.  CoU,  20 
How.  384.    If  the  plaintiff  and  the  defendant 


are  both  men  of  good  character,  and  of  equal 
credibility,  and  both  are  sworn  and  contradict 
each  other  upon  a  question  of  iact,  so  that 
their  evidence  cannot  be  reoonciled,  the  case 
will  be  evenly  balanced,  in  the  absence  of 
other  testimony,  and  the  complaint  will  be 
dismissed.  Lot^  v.  Morey,  57  Barb.  561 


^  394.  [347.]  (Am'd  1849.)  Effect  of  refusal  to  Certify. 

If  a  party  refuse  to  attend  and  testify,  as  in  tbe  last  four  sections  pro- 
vided, he  may  be  punished  as  for  a  contempt,  and  bis  complaint,  answer  or 
reply  may  he  stricken  out 


a.  Ptmishxnent  for  contempt.— In 

order  to  authorize  the  punishment  of  a  party 
for  contempt  in  refusing  to  be  examined  under 
the  preceding  sections  of  this  chapter,  it  need 
not  appear  that  the  misconduct  was  calculated 
to,  or  did  defeat,  impair,  impede,  or  prejudice 
the  rights  or  remedies  of  any  party  as  required 
(2  R.  8.  538,  §  20)  in  ordinary  cases  or  con- 
tempt. Woods  V.  DeFigamere,  1  Rob.  607; 
S.  C.  16  Abb.  1 ;  25  How.  522. 

h.  Proceedings  to  punish  for  con- 
tempt, or  to  strike  out  a  pleading,  must  be 
founded  on  affidavits  served  on  eight  days' 
notice.  The  service  of  a  mere  notice  to  attend 
as  a  witness  without  summons,  and  without 
payment  of  witneHses'  fees,  will  not  warrant 
the  punishment  for  contempt  of  a  party  refus- 
ing to  attend  and  tetitify.  Hewlett  v.  Browne 
1  Bosw.  655 ;  S.  C.  7  Abb.  74.  See  Norton 
v.  AhhoU,  28  How.  388. 


c.  Waiving  defitult. — A  default  for  not 
attending  and  submitting  to  an  examination 
may  be  waived  by  the  subsequent  acts  of  the 
adverse  party  in  postponing  the  examination 
from  time  to  time,  or  failing  to  attend.  Sat- 
terlee  v.  DeComeauy  7  Rob.  661 ;  Gardiner  v. 
Peterson,  14  How.  513. 

d.  Previous  engagement.— A  motion 

for  an 'order  striking  out  the  answer  of  a  de- 
fendant for  non-attendance  was  denied,  where, 
after  he  was  subpoened,  and  before  the  time 
fixed  for  his  examination,  in  pursuance  of  a 
previous  arrangement,  he  sailed  for  California. 
BenneU  v.  Hall,  10  N.  Y.  Leg.  Obs.  191. 

«.  Staying  prooeedings.— This  section 

does  not  give  the  court  the  power  to  stay  the 
party's  proceedings  in  the  action,  where  he 
refused  or  neglects  to  attend  for  examina- 
tion, before  the  trial.  Appleton  v.  Applekm^ 
50  Barb.  486. 


§  895.  [349.]  (Am'd  1849, 1863.)  Testimony  hy  a  party,  not  responsive 
to  tlie  inquiries^  may  be  rebutted  by  the  oath  of  the  party  calling  him. 

A  party  examined  by  an  adverse  party,  as  in  this  chapter  provided,  may 
be  examined  on  his  own  behalf,  subject  to  the  same  rules  of  examination  as 
other  witnesses.  But  if  he  testify  to  any  new  matter,  not  responsive  to 
the  inquiries  put  to  him  by  the  adverse  party,  or  necessary  to  explain  or 
qualify  his  answers  thereto,  or  discharge  when  his  answers  would  charge 
himself,  such  adverse  party  may  offer  himself  as  a  witness  on  his  own 
behalf  in  respect  to  such  new  matter,  subject  to  the  same  rules  of  exami- 
nation as  other  witnesses,  and  shall  be  so  received. 

§  396.  [360.]  Persons  for  whom  action  is  brought  or  defended  may  be 
examined. 

A  person  for  whose  immediate  benefit  the  action  is  prosecuted  or 
defended,  though  not  a  party  to  the  action,  may  be  examined  as  a  witness, 
in  the  same  manner,  and  subject  to  the  same  rules  of  examination  as  if  he 
were  named  as  a  pai*ty. 


One  who  is  a  mere  surety,,  to  enable  another 
to  prosecute  or  defend  an  action,  is  not  a  per* 


son  for  whose  benefit  the  action  is  prosecuted 
or  defended.  Jessop  y.  MiUer,  1  Keyes,  321. 


§§  S97,  398.] 
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§  397.  (Am'd  1851, 1852.)  Examination  of  co-plaintif  or  co-defendant. 

A  party  may  be  examined  on*behalf  of  his  co-plaiutiff  or  of  a  co-defend- 
ant, as  to  any  matter  in  which  he  is  not  jointly  interested  or  liable  with  such 
co-plaiutiff  or  co-defendant,  and  as  to  which,  a  separate' and  not  joint  verdict 
or  judgment  can  be  rendered.  And  he  may  be  compelled  to  attend  in  the 
same  manner  as  at  the  instance  of  an  adverse  party,  but  the  examination 
thus  taken  shall  not  be  used  in  the  behalf  of  the  party  examined.  And 
whenever,  in  the  ease  mentioned  in  sections  390  and  391,  one  of  several 
plaintiffs  or  defendants,  who  are  joint  contractors,  or  are  united  in  interest, 
is  examined  by  the  adverse  party,  the  other  of  such  plaintiffs  or  defendants 
may  offer  himself  as  a  witness  tothe  same  cause  of  action  or  defense,  and 
shall  be  so  received. 


This  section  '*  has  had  no  force  or  applica- 
tion, in  any  possible  case,  since  1860."  Gwd 


V.  (Jard,  39  N.  Y.  (12  Tiff.),  321,  322;  S.  0. 
7  Trans.  App.  144. 


CHAPTER  VII. 

JExamination  of  Witnesses. 

Section  398.    No  witness  to  be  excluded  b^  reason  of  interesi. 
399.    To  whom  last  section  inapplicable. 

.  §  398.  [351.]  (Am'd  1869.)  Jfo  Witness  to  be  excluded  by  reason  of  in- 
terest. 

No  person  offered  as  a  witness  in  any  action  or  proceeding  in  any  court, 
or  before  any  officer  acting  judicially,  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action  or  proceeding,  or  because  he  is  a  party 
thereto^  except  as  is  provided  in  the  next  following  section  of  this  act. 
Nothing  contained  in  the  eighth  section  of  this  act  shall  be  held  or  con- 
strued to  affect  or  limit  the  operation  of  this  or  the  next  following  section. 


a.  Evidence  in  oriminal  prosecu- 
tions.'-—In  the  trial  of  all  indictments,  com- 
plaints, and  other  proceedings  against  persons 
charged  with  the  commission  of  crimes  or  of- 
fenses, and  in  all  proceedings  in  the  nature  of 
criminal  proceedings  in  any  and  all  courts, 
and  before  any  and  all  officers  and  all  persons 


acting  judicially,  the  person  so  charged  shall, 
at  his  own  request,  but  not  otherwise,  be 
deemed  a  competent  witness;  but  the  neglect 
or  refusal  of  any  such  person  to  testify  shall 
not  create  any  presumption  against  him.  Laws 
jDf  1869,  ch.  678. 


I^  EjfowLEOGE  Acquired  Pbofessionallt  by  Physician. 


a.  Revised  Statutes. —  "No  person 

duly  authorized  to  practice  physic  or  surgery, 
shall  be  allowed  to  disclose  any  information 
which  he  may  have  acquired  in  attending  any 
patient  in  a  professionid  character,  and  which 
information  was  necessary  to  enable  him  to 
prescribe  for  such  patient  as  a  physician,  or 
to  do  any  act  for  him  as  a  surgeon."  3  R«  S. 
690,  §  104. 

h.  Reference — testimony  rejected. 

An  action  was  commenced  for  a  divorce, 
which  was  referred.  On  the  exainij^^«.:-jn  the 
referee  compelled  a  physician  to  ()ij!^i    ^  in 


character,  hdd,  that  such  testimony  must  be 
rejected  by  the  court.  Hanford  ▼.  Hanfardy 
3  £dw.  Oh.  R.  468;  Johmon  y.  Johnson,  4 
Paige,  460 ;  S.  0.  overruled,  14  Wend.  641 ; 
holding,  that  the  priyilege  was  that  of  the 
party^  and  not  of  the  witness.  It  is  the 
same  as  the  case  of  an  attorney.  If  the 
party  waives  his  priyilege  by  not  objecting, 
the  witness  may  Ibe  examined.  1  Phil.  £v. 
108;  1  Stark.  104. 

c.  Abortion,  not  privileged.  —  This 

section  (104),  does  not  prevent  a  physician 


^  ^,,       consuVtea  as  to  the  means  of  procuring  an 

formation  obtained  by  him  in  a  pr,^    i^iil  I  ibortion,  from  giving  his  testimony.    The  do- 
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Cendant  has  no  right  to  object  that  the  com-  f 
munication  was  privileged.  Hewitt  t.  Prime^ 
21  Wend.  79. 

d.  Rule. — ^The  common  law  did  not  ren- 
der 8uch  communications  privileged.  The 
**  information "  spoken  of  oy  the  statute, 
clearly  has  reference  to,  and  forbids  the  dis- 
closure of  all  facts  which  come  within  the 
physician's  knowledge  in  a  professional  case ; 
It  is  not  confined  to  eammunicatuma  made 
to  the  physician.  The  patient,  and  not  the 
physician  is  to  be  protected.  It  is  not  neces- 
sary that  the  technical  relation  of  patient  and 
physician  should  exist,  if  the  visit  was  re- 
garded and  acted  upon  as  professional,  by  the 
person  attended,  it  is  -  sufficient  to  bring  the 


case  within  the  statute.  People  t.  Stout,  3 
Park.  670. 

e  *Not  applioable  to  phyaiGiaa  of 
deceased  person.— The  provisions  of  this 

statute  are  not  applicable  to  the  physician  of  a 
deceased  person,  in  a  testamentary  caose  con- 
cerning the  probate  of  a  wiU  made  by  such 
deceased  patient.  Allen  v.  Public  Administra 
tor,  1  Bradf.  221. 

/.  AotioiibyphyslciaiiforservioeB. 

This  section  does  not  |^revent  a  physician,  in 
an  action  by  him  for  his  services,  from  testi- 
fying as  to  the  natore  of  the  disease  and  the 
general  character  of  the  treatment  used  by 
him.  KendaU  v.  Grey,  2  Uilt.  300. 


IL  Knowledge  Aoquibed  Professionally  by  Ministers. 


a.  Revised  Statutes.— No  minister  of 

the  gospel,  or  priest  of  any  denomination 
whatsoever,  shall  be  allowed  to  disclose  any 
confessions  made  to  him  in  his  professional 
character,  in  the  course  of  discipline  enjoined 
by  the  rules  or  practice  of  such  denomination. 
3  R.  S.  690,  §  103. 

6.  Adniissions  must   be  in  the 


oourse  of  disdpline.'-This  sutute  does 

not  protect  communications  or  admissions 
made  to  a  clergnrman  or  priest,  unless  they 
are  made  in  the  due  course  of  discipline  of  his 
church.  This  is  the  rule,  even  where  they 
relate  to  a  criminal  offense.  People  v.  Gates, 
13  Wend.  312. 


IIL  Communications  to  Counsel. 


a.  Brtde. — ^The  true  doctrine  is,  that  com- 
munications made  to  an  attorney  in  the  course 
of  any  professional  employment,  relating  to 
the  subject  of  the  employment,  and  which 
may  be  supposed  to  have  been  drawn  out  in 
consequence  of  the  relation  in  which  the  par- 
ties stand  to  each  other,  are  under  the  seal 
of  confidence  and  entitled  to  protection  as 
privileged  communications.  WUliams  v.  Fitch, 
18  N.  Y.  (4  Smith),  546 ;  Bank  of  UHea  v. 
Mereereau,  3  Barb.  Ch.  R.  528,  595.  See, 
also,  Crotnack  v.  Heathcote,  2  Brod.  k  Bing. 
4;  Greenough  t.  Gaskdl,  1  My  In.  A  Keen. 
98 ;  Bochester  City  Bank  v.  Suydam,  5  How. 
254;  S.  G.  3  Code  R.  249;  Herring  v.  Chh 
hery,  1  Phillip's  R.  91 ;  Brandt  ex  dem.  Van 
Cortlandt  v.  Klein,  17  Johns.  335 ;  Coveney 
V.  Tannahai,  1  Hill,  33 ;  Parker  v.  Carter,  4 
Muiif.  (Va.),  273 ;  March  v.  Ludlum,  3  Saudf. 
Ch.  35  ;  S.  C.  4  N.  Y.  Leg.  Obs.  216. 

h.  Opinion  given  without  charge.— 

The  fact  that  the  opinion  was  given  without 
compensation  does  not  affect  the  rule.  March 
V.  Ludlum,  3  Sandf.  Ch.  35 ;  8.  C.  4  N.  Y. 
L^.  Obs.  216. 

c.  Privilege  may  be  waived.— If  the 

client  waives  his  privilege  (and  this  he  will 
do  if  he  calls  his  attorney  as  a  witness  and 
examines  him  as  to  the  confidential  communi- 
eatums,  but  not  otherwise),  in  which  case  the 
legal  adviser  will  be  compelled  to  disclose  his 
knowledge  obtained  confidentially.  This  is 
the  rule  even  where  the  interest  in  the  sub- 
ject-matter, respecting  which  the  confidential 
communication  was  made,  has  passed  to  a 
third  person,  and  he  objects  to  the  disclosure. 
Bet^amin  v.  Coventry,  19  Wend.  353.  The 
privilege  is  not  waived  from  the  fact  that  the 


legal  adviser  is  called  as  a  witness,  but  thst 
he  is  examined  as  to  confidential  communica- 
tions. Ber^anUn  v.  Coventry,  supra, 

d.  Duration  of  the  privilege.  —  A 

legal  adviser  cannot,  even  after  he  ceases  to 
act  as  such,  disclose  facts  communicated  to 
him  professionally.  But  after  the  relation  of 
attorney  and  client  ceases,  if  the  elicit  volun- 
tarily repeats  any  such  privileged  communi- 
cations to  such  attorney,  they  do  not  continue 
to  be  privileged.  Yordan  v.  Hess,  13  Johns. 
492.  The  privilege  endures  forever,  unless 
removed  by  the  client.  Bank  of  Utiea  v.  Mer- 
sereau,  3  Barb.  Ch.  528;  Greenl.  £v.  278, 
^243. 

e.  Extent  ofthe  privilege.— It  extends 

only  to  information  derived  from  the  client,  as 
such,  either  by  oral  communications,  or  books 
or  papers  shown  to  him,  or  put  into  his  hands 
by  his  cUent,  and  not  to  information  derived 
from  other  persons  or  sources.  Spenceley  v. 
Schulenburah,  7  East.  357 ;  Croeby  v.  Berger, 
11  Paige,  377;  S.  C.  4  £dw.  Ch.  210;  3  id. 
538.  See,  also.  People  ex  rel.  Mallory  v.  Ben- 
jamin, 9  How.  419 ;  Jackson  ex  defin.  King  v. 
Burtis,  14  Johns.  392 ;  Jackson  ex  dem,  Jjak 
V.  Denison,  4  Wend.  558 ;  Bogert  v.  Bogert, 
2  £dw.  Ch.  399. 

/.  Several  clients  interested.— Where 

the  privilege  belongs  to  several  clients,  one 
alone  cannot  waive  it,  and  where  it  is  the  ex- 
press wish  of  some  of  them  that  it  should  not 
be  waived,  a  majority  cannot  do  so.  Bank  of 
Utiea  V.  Mersereau,  3  Barb.  Ch.  533,  596 ; 
Whiting  v.  Barney,  38  Barb.  393 ;  S.  C.  27 
How.  600  (n.);  30  N.  Y.  3  (Tiff.),  330. 

g.  Communioation  made  to  attor- 
ney's olerk. — ^A  communication  made  to 


§  398.] 
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a  clerk  of  the  plaintiff's  attorney,  for  the 
purpose  of  enabling  such  clerk  to  draw  a  com- 
plaint in  an  action  pending  in  faTorof  the 
person  making  such  communication,  is  pro- 
tected. Sibley  v.  WaffU,  16  N.  Y.  (2  Smith), 
180,  183. 

h>  Profi^sEdonal  advioe  to  bommit  a 

felony. — Where  an  attorney  is  professionally 
consulted  as  to  the  commission  of  a  felony  or 
other  crime,  which  is  malum  in  «e,  such  com- 
munication is  not  privileged.  But  where  the 
communication  merely  relates  to  a  fraud 
which  is  not  punishable  criminally,  the  com- 
munication is  protected.  Bank  of  Uiica  y. 
Mersereau,  3  Barb.  Ch.  534,  598,  599,  600. 

i.  Presence  of  third  person.— Where 

a  client  makes  communications  to  his  counsel 
in  the  presence  of  a  third  person,  not  con- 
nected trith  the  latter,  the  privilege  does  not 
extend  to  such  third  person,  and  he  may  be 
compelled  to  testify  what  he  has  heSrd  upon 
the  subject.  Jackson  ex  dem.  Haverley  t. 
Frefich,  3  Wend.  337. 

j.  ELxample  of  oommnnioation  not 

privileged- — A  conversation  between  a  per- 
son who  nad  been  tried  upon  an  indictment, 
and  acquitted,  and  one  who  was  his  counsel 
at  the  trial,  and  which  was  had  after  the  rela- 


tion pf  counsel  and  client  had  ceased^  no 
further  proceeding  being  contemplated,  upon 
a  subject  not  connected  with  that  to  which 
the  employment  of  the  witness  as  counsel 
related,  is  not  a  privileged  communication 
MandemUe  v.  Ouemsey,  38  Barb.  225. 

k.  Legal  adviser  is  a  competent 

witness. — An  attorney  or  counselor  is  a 
competent  witness,  in  favor  of  the  party  in 
whose  behalf  he  is  acting,  but  an  attorney  of 
standing  and  character  will  never,  except  in 
very  extreme  cases,  allow  themselves  to  be 
used  as  witnesses  in  their  own  causes.  Robin* 
son  V.  DaucAy,  3  Barb.  21 ;  Little  v.  McKeon, 
1  Sandf.  607,  609. 

h  Attorney  must  produce  papers 
for  identification.— it  is  for  the  court, 

and  not  for  the  witness,  to  decide  whether 
the  disclosure  will  be  a  violation  of  pro- 
fessional confidence.  A  witness  is  bound  to 
produce  a  paper  for  the  purpose  of  identifica- 
tion, if  duly  subpoenaed  to  do  so.  No  combi- 
nation will  be  tolerated  between  the  attorney 
and  his  client,  where  the  object  is  to  defeat 
the  process  of  the  court.  Peck  v.  WiUiama, 
13  Abb.  68;  MitchdPa  Case,  12  Abb.  249; 
People  exrel.Mikihelly.  Sheriff  of  New  York, 
29  Barb.  622 ;  8.  0.  7  Abb.  96. 


IV.  Actions  by  or  against  Corporations. 


a.  Confessions  by  oorporators.— "In 

suits  by  or  against  an  aggregate  corporation, 
the  admissions  of  any  member  thereof  not 
named  on  the  record  as  a  party  to  such  suit, 
shall  not  be  received  as  evidence  against  such 
corporation,  unless  such  admission  was  made 
concerning  some  transaction  in  which  such 
member  was  the  authorized  agent  of  such 
corporation."  3  R.  S.  692,  §  112,  5th  ed. 

b.  Corporators  as  witnesses.— "Any 

member  of  a  corporation  aggregate,  not  named 
on  the  record  as  a  party  to  a  suit  brought  by 
or  against  such  corporation,  shall  be  received 
as  a  competent  witness  to  testify  to  any  mat- 
ter against  the  interest  of  such  corporation."  3 
R.  S.  692,  §  113,  5th  ed. 

c.  Stockholder. — A  stockholder  is  not  a 
party  to  the  action  where  it  is  commenced  by 
a  corporation,  nor  is  he  a  person  for  whose 
immediate  benefit  the  action  is  prosecuted, 
within  the  meaning  of  section  399.  He  may 
be  examined  as  a  witness,  and  his  testimony 
cannot  be  rejected  on  that  ground.  Montgom- 
ery County  Bank  v.  Marsh,  1  N.  Y.  (3  Seld.), 
481;  S.  C.  Aff'g  11  Barb.  645;  Pack  v. 
Mayor,  etc,  of  New  York,  3  N.  Y.  (3  Oomst.), 
489,  493 ;  WashmyUm  Bank  of  Westerly  v. 
Palmer,  2  Sandf.  686 ;  S.  C.  8  N.  Y.  Leg.  Obs. 
92 ;  New  York  and  Erie  Railroad  Co.  v.  Cook, 
id.  732.  See,  also,  Louisville,  Cincinnati  and 
Charleston  Railroad  Co.  v.  Letson,  2  How. 
U.  S.  497.    (This  case  overrules,  in  this  par- 


ticular, Strawbridgey.  CurUss,  3  Cranch,267; 
Bank  of  United  States  v.  Deveaux,  5  id.  84; 
Commercial  and  Railroad  Bank  of  Vicksburg 
V.  Sloeomb,  14  Peters,  60).  Hart  v.  Stephens, 
6  Ad.  &  £1.  X.  S.  937 ;  HiU  v.  Retching,  3 
Man.,  Gran.  &  Scott,  299 ;  contra.  Bank  of 
Ithaca  V.  Bean,  1  Code  R.  133 ;  S.  C.  7  X.  Y. 
L^.  Obs.  225.  (In  this  case,  however,  the 
president  w€u  a  party), 

d.  Munioipal  oorporations.— A  cor- 
poration is  a  living  person,  within  the  mean- 
mg  of  this  section  (398),  and  where  an  action 
is  commenced  either  by  or  against  a  corpora- 
tion, of  any  kind,  a  party  may  be  examined 
in  his  own  behalf.  Za  Parge  v.  Exchange 
Fire  Insurance  Co.  22  N.  Y.  (8  Smith),  352; 
Afi''g  S.  C.  3  Bosw.  157,  sub  nom.  La  Farge 
V.  Exchange  Fire  Insurance  Co.  of  the  CUy 
of  New  York;  Field  v.  New  York  Central 
Railroad  Co.  29  Barb.  176;  S.  C.  Aff'd,  28 
How.  583  (n.) ;  Johnson  v.  Mcintosh,  31 
Barb.  267 ;  Wallace  v.  Mayor,  etc.  of  New 
York,  2  Hilt.  440;  S.  0.  9  Abb.  40;  18  How. 
169;  Woods  Y.  Be  Figaniere,  16  Ahh.  I  i  S.C. 
25  How.  522 ;  1  Rob.  607. 

e.  Corporation  defendant.— Where  an 

action  is  commenced  against  a  corporation,  an 
order  will  not  be  granted  for  the  examination 
of  its  president  and  secretary,  by  the  plaintiff. 
They  are  not  "  parties."  Goodyear  v.  Phoenix 
Rubber  Co.  48  Barb.  522. 
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§  399.  [352.]  (Am'd  1851, 1857,  1858.  1859,  1860,  1862,  1863,  1865,  1866,  1867, 
1869.)  Examinalion  of  co-plaintiff  or  co^efencUud. 

No  party  to  au  action  or  pl'oceeding,  nor  any  person  interested  in  the 
event  thereof,  nor  any  person  from,  through,  or  under  whom  any  such  party 
or  interested  person  derives  any  interest  or  title,  by  assignment  or  other- 
wise,  shall  be  examined  as  a  witness  in  regard  to  any  personal  transaction 
or  eommunication  between  such  witness  and  a  person  at  the  time  of  such 
examination  deceased,  insane  or  lunatic,  against  the  executor,  administrntor, 
heir  at  law,  next  of  kin,  assignee,  legatee,  devisee  or  survivor  of  such 
deceased  person,  or  ihe  assignee  or  committee  of  such  insane  person  or 
lunatic.  But  this  prohibition  shall  not  extend  to  any  transaction  or  com- 
munication as  to  which  any  such  executor,  administrator,  heir  at  law,  next 
of  kin,  assignee,  legatee,  devisee,  survivor  or  committee  shall  be  examined 
on  his  own  behalf,  or  as  to  which  the  testimony  of  such  deceased  per»ou  or 
lunatic  shall  be  given  in  evidence. 

L  Deceased  Person,  AcnoN  bt  Reprbsentative  of. 


a.  Testimony  of  third  person.— A 

pATt^  to  the  action  is  not  excladed  from  tes- 
tifying as  to  the  particttlara  of  a  tFansaction 
which  took  place  between  the  deceased  and 
a  third  person,  in  the  presence  of  the  witness, 
by  the  provisions  of  section  399  of  the  Code. 
LobdeU  v.  Lobdell,  33  How.  347 ;  S.  C.  36 
N.  Y.  (9  Tiff.),  327;  4  Abb.  N.  S.  56;  2 
Trans.  App.  363 ;  oyerruling  S.  C.  32  How.  1. 

b,  Plaintifr  cannot  testify  in  action 

against  executor. — The  plainliff  cannot 
testify  as  a  witness  in  his  own  behalf,  in  an 
action  against  an  executor,  in  relation  to 
what  pa^ed  between  the  party  deceased  in 
his  life- time,  and  the  witness.  He  is  not  per- 
mitted to  testify  that  certain  oonTersations 
alleged  to  have  taken  place,  did  not  take  place 
between  himself  and  the  person  deceased. 
The  rule  is  the  same,  whether  the  object  of 
the  evidence  is  to  prove  an  affinnative  or  a 
negative.  Clarke  v.  Smith,  46  Barb.  30 ;  Dyer 
v.  Ulyer,  48  Barb.  190;  Stanley  v.  Whitney, 
47  id.  586.  Where  an  action  was  brought 
against  a  husband  after  his  wife's  death,  to 
recover  the  value  of  certain  promissory  notes 
which  the  plaintiff'  alleged  that  the  deceased 
wife  owned  in  her  life-time,  and  ^ve  to  the 
plaintiff*  in  anticipation  of  death,  it  was  held, 
that  the  plaintiff*  m  such  an  action  could  not 
be  allowed  to  testify  as  to  all  the  circum- 
stances of  the  transaction,  going  to  show 
property  in  the  deceased,  and  a  gift  thereof  to 
the  plaintiff!  Dewey  y.  Goodenaugh,  56  Barb. 
54. 

e.  Constmction  of  the  words  "  rep- 
resentatives of  a  deceased  person.*' 

These  words,  as  used  in  section  399  of  the 
Code,  mean  executors  or  administrators. 
McCray  v.  McCray,  12  Abb.  1;  Spaulding 
y.  HaUenbeck,  39  Barb.  79;  S.  C.  31  How. 
637  (n.);  35  N.  Y.  (8  Tiff".),  204. 

d.  Who  is  not  a  "  representative.'' 

"Where  the  only  interest  that  a  party  has,  is 


that  of  a  guardian  in  socage,  a  dowress,  or 
an  heir,  she  is  not  a  representative  of  the 
deceased  through  whom  she  claims,  within 
the  meaning  of  section  399  of  the  Code.  Mc- 
Cray y.  McCrayy  12  Abb.  1,  contra.  Where 
there  is  an  issue  at  law,  between  a  party  who 
is  heir  at  law,  and  one  to  whom  the  decedent 
devised  the  property  in  question,  the  question 
being  as  to  the  competency  of  the  deceased  to 
make  a  will,  and  as  to  its  validity,  and  also 
which  of  the  two  claimants  is  best  entitled  to 
the  property  in  dispute:  held,  that  the 
devisee  could  not  give  evidence  as  to  trans- 
actions between  himself  and  the  maker  of  the 
will,  which  would  tend  to  establish  it.  Lee  v. 
DiU,  39  Barb.  516;  S.  C.  16  Abb.  92;  Aff'd, 
41  N.  Y.  (2  Hand),  619  (n.) 

e.  Devisees  take  by  purchase,  and 

not  by  desoent.-— Where  title  to  real  prop- 
erty is  claimed  by  a  person  as  the  heir-at-law 
of  one  to  whom  the  same  was  devised  by  the 
former  owner,  such  part^  is  not  the  represent- 
ative of  the  devisor,  within  the  meaning  of 
section  399  of  the  Code. 

/.  Devisees  do  not  take  by  descent, 

but  b  purchase.— IVapAa^efi  y.  JVapha- 
gen,  40  Barb.  537. 

/.  Legatee  not  within  the  meaning 
the  words  ^^  an  assignee,"  etc.— i 

legatee  does  not  come  within  the  meanmg  and 
scope  of  those  words  as  used  in  §  399  of  the 
Code,  ''  an  assignee,  or  executor,  or  adminis- 
trator." Eight  V.  Sackett,  34  N.  Y.  (7  Tiff*.), 
447. 

h.  Executor  under  will  proved 

abroad.  —  A  will  was  proved  in  another 
State,  and  the  executor  sued  upon  a  note 
made  payable  to  his  order,  and  mdcHised  by 
him  in  blank.  Held,  that  he  does  not  come 
within  the  provisions  of  this  section  (399), 
and  that  the  adverse  party  might  be  examined 
against,  hhn.  Buckingham  v.  Andrews,  34 
Barb.  434 ;  S.  C.  12  Abb.  322. 
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i.  Who  is  not  an  "  assignee." -r- 

Where  an  action  was  commenoed  for  the  con* 
Tension  of  personal  property,  which  was  pur- 
chased from  a  third  party,  hMt  that  the  party 
bringing  the  action  was  not  the  "assignee" 
of  such  third  person  within  the  provisions  of 
section  399  of  the  Code.  Penny  v.  Black,  6 
Bosw.  50. 

J.  Married  woman— surrogate's 

court. — An  application  was  made  by  a  mar- 
ried woman  for  letters  of  administration  on 
the  property  of  her  deceased  husband's  estate. 
Held,  that  she  was  not  competent  to  giye  evi- 
dence of  a  transaction  had  with  her  deceased 
husband.  Angecine  v.  Angevine,  48  Barb.  417. 
Nor  can  she  pn>ve  declarations  made  by  him 
after  his  decease,  when  no  one  else  was 
present.  Keatar  v.  DimnUcky  46  Barb.  158. 

*.  Transfer  of  a  promissory  n9te.— 

He  is  not  the  assignor  of  a  thing  in  action,  to 
whom  a  pponiissory  note  is  transferred.  Bart- 
leU  V.  Tarbox,  1  keyes,  495.  The  indorser 
of  a  note  is  not  the  assignor  of  a  thing  in 
action,  within  §  399  of  the  Code.  When  such 
indorser  is  examined  as  a  witness,  the  defend- 
ant cannot,  under  the  section  in  question,  be 
examined  in  his  own  behalf.  Hicks  v.  Wirth, 
10  How.  555.  This  is  hdd,  in  Potter  v.  Bush- 
nelly  id.  94,  to  mean  that  the  defendant  mi^ht 
be  exammeid  generally,  and  that  an  objection 
must  be  duly  taken,  in  order  to  exclude  his 
testimony,  should  it  be  proposed  to  extend 
his  examination  beyond  the  matters  embraced 
in  the  testimony  of  the  assignor.  The  in- 
dorser of  a  note  is  a  competent  witness  for  the 
plaintiff,  and  that  bis  being  examined  as  a 
witness  for  the  plaintiff  did  not  warrant  the 
admission  of  the  defendant  to  testify  in  his 
own  behalf.  Calkins  v.  Packer,  21  Barb.  275 ; 
Hicks  V.  mrth,  10  How.  555;  Collins  v. 
Knapp,  18  Barb.  532 ;  Gobk  v.  Kinney,  11 
How.  248. 

I.  Conversation  heard  between  de- 
ceased and  third  party.— An  action  was 

commenced  by  an  aaministrator :  held,  that 
the  party  was  not  debarred  from  testifying 
with  regard  to  a  conversation,  overheard  by 
him  between  the  deceased  and  a  third  party. 
Simmons  v.  Sisson,  26  N.  Y.  (12  Smith),  264. 

m.  Vendor  is  not  an  assignor.  —  The 

vendor  of  a  personal  chattel  is  not  the  assienor 
within  §  399  of  the  Code.  Crosby  v.  Nichols, 
3  Bosw.  450.  See,  also,  Gardner  v.  Gordon, 
id.  369. 

n.  Examination  before  issue 

joined. — ^Where  it  is  necessary,  the  exam- 
ination of  an  adverse  party  may  be  taken  be- 
fore an  issue  has  been  joined.  McVickar  v. 
Ketchum,  1  Abb.  N.  S.  452;  S.  C.  4  Rob. 
657,  sub  nom.  McVickar  v.  Chreenleaf;  30 
How.  61;  Aff'g  S.  G.  19  Abb.  241.  See, 
however,  Woods  v.  Be  Figaniere,  16  id.  1 ; 
S.  0.  25  How.  522 ;  1  Rob.  607. 

0.  Notice.  —  As  to  what  notice  ^f  % 
party's  examination  under  the  forin^i.  |«- 
quirements  of  §  399,  see  Solms  v.  7^«*  1A 
Abb.  311;  Hinds  v.  Barton,  23  N^>,ii 
Smith),  544.  '    X.L^ 


l>.  Mortgagor  oompetent  witness 
to   prove    payments    to   deceased 

moztgagee. — ^Where  an  action  was  com- 
menced to  foreclose  a  mortgage,  by  the  leg- 
atee of  a  mortgage,  held,  that  the  mortgagor 
was  a  competent  witness  in  his  own  behalf,  to 
prove  payments  made  on  the  mstrument  dur- 
ing the  life-time  of  the  testator.  Wildey  y. 
Whitn^,  25  How.  75 ;  Sehenck  v.  Warner, 
37  Barb.  258. 

q-  Rule  as  to  subsequent  pur- 
chaser, or  assignee.— The  courts  in  this 
State  have  uniformly  held,  that  the  admis- 
sions of  a  former  owner  of  chattels,  or  choses 
in  action,  are  not  admissible,  as  against  a  sub- 
sequent purchaser  or  assignee,  from  such 
owner  for  value,  whether  such  owner  were 
living  or  dead  at  the  time  the  evidence  was 
offered.  Foster  v.  Beals,  21  N.  Y.  (7  Smith), 
247  ;  Tousley  v.  Barry,  16  N.  Y.  (2  Smith), 
497 ;  Booth  v.  Swezey,  8  N.  Y  (4  Sold.),  276 ; 
Sehenck  v.  Warner,  37  Barb.  258 ;  Smith  v. 
Webb,  1  id.  230;  Paige  v.  Cagwin,  7  Hill, 
361 ;  Black  v.  tfwe,  1  id.  612 ;  Whiiaker  v. 
Broton,  8  Wend.  490;  Kent  v.  Walton,  7  id. 
256. 

r.  Test  of  the  admissibility  of  tes- 
timony under  section  399.— Where  an 

action  is  commenced  against  an  executrix,  the 
plaintiff  cannot  be  permitted  to  testify  in  the 
matter  of  notes  which  the  decedent  made  in 
his  life-time,  to  the  order  of,  and  indorsed  by 
such  plaintiff,  and  where  the  traasactions 
were  had  personally  between  them.  The 
test  of  the  admissibility  of  the  testimony  in 
such  a  case  is,  does  it  tend  to  prove  what  the 
transaction  was?  Strong  v.  Dean,  55  Barb. 
337.  See,  also,  Stanley  v.  Whitney,  47  id. 
586 ;  Angevine  v.  Angevine,  48  id.  417 ;  Van 
Alstyne  v.  Van  Alstyne,  28  N.  Y.  (1  Tiff.), 
375;  Kerr  v.  McGuire,  id.  446;  S.  0.  28 
How.  27. 

s.  Equitable  action,  plaintiff  can- 
not prove  conversations  between 
himself  and  deceased.— An  equiuble 

action  was  commenced  to  establish  a  will 
that  had  been  destroyed :  held,  that  admin- 
istrators and  next  of  kin  of  the  testator  could 
not  appear  as  witnesses  in  their  own  behalf, 
for  the  purpose  of  proving  conversations  had 
between  himself  and  the  deceased,  at  the 
time  the  will  was  made.  Timon  v.  Claffy,  45 
Barb.  438 ;  S.  0.  kfPd,  41  N.  Y.  (2  Hand), 
619  (n.),  sub  nom.  Conroy  es^or.  v.  Claffy, 

t.  Contents  of  lost  letter  may  be 
proved  under  section  399.— An  action 

was  commenoed  against  executors :  held,  that 
the  plaintiff  in  the  action  was  a  competent 
witness  to  prove  the  contents  of  a  lost  let- 
ter. This  section  (399)  of  the  Code  was  not 
intended  to  apply  to  testimony  resting  in 
papers  or  documents  of  any  description.  It 
is  only  applicable  in  cases  of  personal  inter- 
course, conversations  or  communication  had 

personally  with  the  deceased.  WHUUsUm  x 

Wittiston,  41  Barb.  635. 

«.  Testimony  respecting  a  transac- 
tion ^wVOi  deoeafied— error  not  to  al* 
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low  party  to  be  sworn.— Whew  an  ac- 
tion on  contract  is  commenced,  it  is  error,  for 
which  the  judgment  will  be  reversed,  not  to 
permit  a  party  to  be  sworn  in  his  own  behalf, 
on  the  ground  that  the  other  party  to  the 
contract  is  dead.  This  is  the  rule,  unless  it  is 
perfectly  clear  that  if  he  had  been  sworn  he 
could  not  have  testified  to  any  material  fact. 
A  part  of  his  testimony  was  admissible,  e.  ^., 
he  might  haVe  testified  to  admissions  on  the 
part  of  the  heirs,  or  to  some  other  facts  bar- 
ing on  the  existence  of  such  contract,  although 
he  would  not  have  been  allowed  to  give  tes- 
timony as  to  the  making  of  the  contract. 
Card  Y.  Card,  39  N.  Y.  (12  Tiff.),  317;  S.  0. 
7  Trans.  App.  144. 

V.  What  testimony  not  ezdlnded 

under  §  399. — It  was  not  the  design  of  this 
section  to  exclude  the  testimony  of  a  party  to 
an  occurrence  at  which  the  deceased  (although 
interested  in  it),  need  not  ha?e  been  present, 


or  a  fact  which  he  ne^  not  necessarily  bare 
known.  Frankim  y.  PtnAiMy,  2  Kob.  429 ; 
Aff'g  8.  C.  18  Abb.  186. 

w.  Ship  surveyor's  oertifioate  un- 
substantiated inadmissible.— An  action 

was  commenced  on  a  policy  of  insurance: 
held,  that  in  the  absence  of  all  evidence  tend- 
ing to  substantiate  its  correctness,  a  surveyor's 
certificate  (which  is  an  er  parte  proceeding) 
could  not  be  receiYed  in  evidence  for  the 
plaintiff  to  show  that  repairs  were  neoessaiy 
to  have  been  made,  and  the  cost  of  such  re* 
pairs.  Howard  v.  OrietU  Mutual  Insuramoc 
Co,  2  Rob.  539 ;  S.  G.  9  Boew.  645. 

X.  Andent  instruments* — The  rules 

governing  the  admissibility  of  such  instra- 
ments,  and  also  of  the  admission  of  seoondaiy 
proof  of  their  contents,  is  fully  stated  in  JSm" 
ders  V.  Siernbtrgh^  1  Keyes,  264i  S.  C.  33 
How.  464. 


n.  General  Rules  Relating  to  Evidence. 
1.  Uxamination  of  Witnesses. 


a.  Advisini;  witness  not  to  answer. 

The  right  to  refuse  to  answer  a  question  is  a 
personal  one  of  the  witness  himself;  lie  must 
take  the  risk.  It  is  highly  improper  for 
counsel  to  interrupt  the  orderly  proceedings 
of  a  court  of  justice,  with  advice  and  instruc- 
tion to  a  witness  not  to  answer  questions  put 
to  him.  It  amounts  to  a  contempt,  and  may 
be  punished  as  such.  Heerdt  v.  Westmare,  2 
Rob.  697;  Fellows  v.  Wilson,  31  Barb.  162; 
Taj^lor  V.  Wood,  2  £dw.  94. 

h.  Examination  completed^  motion 

to  strike  out.  —  Where  a  witness  was 
sworn  and  the  examination  was  conducted  to 
its  close  without  objection,  held,  that  if  any 
part  of  the  testimony  was  competent,  a  mo* 
tion  to  strike  it  out,  without  particularizing, 
was  too  broad,  and  would  not  be  granted. 
Spaulding  v.  HaUenbecky  35  N.  Y.  (8  Tiff.), 
204;  S.  C.  30  Barb.  292,  sub  nom.  Spalding 
V.  HaUenbeck :  39  id.  79. 

e.  Ejcamination  before  trial.— Before 

a  party  to  an  action  can  procure  the  examina- 
tion of  an  adverse  party,  issue  must  have 
been  joined.  Bell  v.  Biehmond,  50  Barb.  571 ; 
S.  0.4  Abb.  N.  S.  44;  S.  C.  disapproving 
McVickar  v.  Ketchum,  1  Abb.  N.  S.  452. 

d.  —  rule  in  sui)erior  court.— This 

court  permits  the  examination  of  a  pfurtv  as  a 
witness,  if  the  adverse  party  desires  it,  before 
issue  has  been  joined,  and  even  befojre  a  com- 
plaint has  been  served.  Duffy  v.  Lynch,  36 
How.  509. 

e.  Produoing  documents  and 

papers. — Where  a  witness  is  on  the  stand, 
anoadmits  that  he  has  in  his  pocket  a  writ- 
ten instrument,  held,  that  he  must  produce  it, 
if  required  to  do  so.  The  fact  that  no  sub- 
pcena  duces  tecum,  has  been  served,  will  not 
excuse  him.  Boynton  v.  Boynton,  25  How. 
490 ;  S.  0.  less  fully,  16  Abb.  87 ;  S.  0. 
▲ff 'd,  31  N.  T.  (2  Hand),  619  (n.) 


/.  Croes-ezaxnination.  —  As  to  what 

questions  may  be  put  on  the  cross-ezamum- 
tion,  see  Hubbard  v.  Briggs,  31 N.  Y.  (4  Tiff. ), 
518,  539,  540 ;  Keeler  v.  Salisbury,  33  N.  Y. 
(6  Tiff.),  648 ;  S.  G.  27  Barb.  485 ;  Union 
Bank  v.  Mott,  39  Barb.  180;  Dubois  v.  Ba- 
ker, 30  N.  Y.  (3  Tiff.),  355 ;  Aff 'g  S.  C.  40 
Barb.  556. 

g*  False  pretenoes— who  best  wit- 
ness.— ^The  prosecutor  is  the  best  witness  to 
prove  that  he  relied  on  the  representations 
made  by  the  prisoner.  People  v.  Sully,  5 
Park.  142. 

h.  Leading  questions— discretion 

It  is  a  matter  of  discretion  with  the  court, 
whether  or  not  to  allow  leading  questions  to 
be  put  to  a  witness.  Black  v.  Catnden  and 
Amboy  BaHroad  and  Transportation  Co.  45 
Barb.  40.  See,  also,  Vrooman  v.  Griffiths,  1 
Keyes,  53. 

t.  Bight  to  refiresh  the  memory.—  * 

A  memorandum  may  be  referred  to  by  a  wit- 
ness for  the  purpose  of  refreshing  his  memoiy . 
Fester  v.  Heath,  11  Wend.  477  ;  HoUaday  v. 
Marsh,  3  id.  142 ;  Lawrence  v.  Barker,  5  id. 
301 ;  Huff  V.  Bennett,  6  N.  Y.  (2  Seld.), 
337;  KendaU  v.  iStone,  2  Sandf .  269 ;  S.  O. 
RevM  on  other  points,  5  N.  Y.  (1  Seld.),  14; 
Howland  v.  Willetts,  5  Sandf.  219;  S.  G. 
AffM  on  other  points,  9  N.  Y.  (5  Seld.), 
170.  A  memorandum  made  by  the  witness 
may  be  read  by  him,  where  it  is  clear  from 
his  testimony  that  he  recollects  the  facts,  and 
testifies  to  them  from  his  memory.  Wilde  v. 
Hexter,  50  Barb.  448.  After  a  witness  has 
testified  distinctly  and  directly  to  a  fhct,  a 
witness  will  not  be  allowed  to  refer  to  a 
memorandum  for  the  purpose  of  reiterating 
his  testimony,  and  making  it  more  certain. 
Sackett  v.  Spencer,  29  Barb.  180. 
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2.  Examinalion  by  Consent. — [See  Laws  of  1847,  ch.  280,  §§  78,  79.] 


a.  Cominission— applioatloiifor.— 

An  application  for  a  commission  in  any  action 
at  law  in  the  supreme  court,  to  take  the  tes- 
timony TTf  witnesses  not  residing  withip  this 
State,  may  be  made  in  vacation  or  term  time, 
to  any  justice  of  the  supreme  court  or  county 
judge  at  chambers  in  the  courts  of  his  resi- 
dence, notwithstanding  the  venue  in  such 
cause  shall  not  be  laid  in  the  same  or  an 
adjoining  county.  R.  S.  part  III,  ch.  1,  tit.  3, 
§  57.    ^,  also,  part  III,  ch.  7,  tit.  3,  art.  2. 

6.  Definition  of  word  witnesa  — 

Where  this  word  occurs  in  a  statute  passed 
prior  to  a  time  when  parties  were  allowed  to 
testify:  AWd,  that  no  construction  of  such 
statute  could  be  made  to  include  parties.  Stake 
V.  Andre,  9  Abb.  420;  S.  0.  18  How.  159. 
See,  also,  Paimer  v.  Adams^  22  id.  375. 

c.  Party  cannot  be  compelled  to 

testify.  —  A  partv  to  an  action  cannot  be 
compelled,  under  Laws  of  New  York,  1840, 
ch.  276,  at  the  instance  of  the  adverse  party, 
to  make  an  affidavit  or  deposition,  to  be  used 
on  a  pending  motion.  Palmer  v.  Adams,  supra. 
The  rule  is,  however,  now  completely  changed 
by  the  amendment  of  §  401  of  the  Code. 

d.  Act  of  1840  not  repealed.— The 

Code,  §  401,  as  amended  in  1862,  does  not 
repeal  Uie  act  of  1840.  This  amendment 
merely  confers  an  additional  ))ower  on  the 
court  to  send  the  witness 'liefo're  a  referee. 
Clark  V.  Brooks,  26  How.  254. 

e.  Notice  of  motion  for. — ^The  rule  that 
declares  that  a  motion  once  denied  cannot 
again  be  renewed  without  special  leave,  is  ap- 
plicable to  motions  for  a  commission.  Ihllfus 
v.  Froseh,  5  Hill,  493;  MUcheU  v.  Allen,  12 
Wend.  290  M Urn  V.  Gibbs,  id.  202. 

/.  Commissioners—The  moving  party 
usually  names  the  commissioners.  Harris  v. 
Wilson,  2  Wend.  627.  No  person,  however, 
will  be  appointed,  against  whom  reasonable 
objection  can  be  shown.  Biays  v.  Merrihew, 
3  Johns.  251. 

p.  Time  of  making  the  motion.— 

Where  the  plaintiff  moves  for  a  oommissio  i, 
he  should  do  so  as  soon  as  he  poraibly  can 
after  issue  has  been  joined.  BeaU  v.  Dey,  7 
Wend.  513.  The  circumstances  must  be  very 
peculiar  that  would  justify  the  issuing  of  a 
commission  before  issue  joined.  Anonifmaus, 
2  Caines,  259 ;  S.  C.  Col.  &  C.  Cas.  406.  The 
defendant  is  not  obliged  to  take  out  a  commis- 
sion, if  he  is  willing  to  risk  obtaining  his  tes- 
timony by  means  of  adjournment.  This  is 
particularly  the  case  in  commissions  issued 
from  a  justice's  court,  where  the  defendant 
can  adjourn  for  ninety  days  from  date  of  is- 
sue. If,  however,  he  wishes  to  take  out  a 
commission,  he  should  do  so  before  he  re- 
ceives notice  of  trial.  If  he  fails  to  do  so, 
without  showing  that  he  used  due  diligence, 
he  must  pay  costs  to  the  date  of  notice  of 
trial.  Brokaw  y.  Brulgman,  G  IIow.  114;  S. 
C.  1  Co<lo  R.  N.  S.  '407.  See,  also,  Ives  v. 
Jones,  I  Wend.  283. 


h.  Where  the  motion  must  be  made. 

The  only  place  where  a  motion  for  a  commis- 
sion can  properly  be  made,  is  in  the  district 
where  the  cause  is  triable,  or  in  a  county  ad- 
joming.  The  Revised  Statutes  and  the  ju« 
diciary  act,  in  reference  to  such  a  motion,  art 
inconsistent  with  section  401  of  the  Code, 
and  the  latter  must  prevail.  Sturaess  v.  Weed, 
13  How.  130 ;  Dodge  v.  Rose,  1  Code  R.  123 ; 
Newcomb  v.  Beed,  14  How.  100 ;  Ertoin  v. 
Voorhees,  26  Barb.  127 ;  contra,  Blackmar  v. 
Vanlnwager,  5  How.  367;  S.  C.  1  Code  R. 
N.  S.  80,  sub  nom.  Blaekman  v.  Inwagen, 

t.  The  affidavit. — The  proof  of  the  ma- 
teriality of  a  witness  may  be  made  bv  the 
agent  or  attorney  of  a  party,  if  he  is  able  to 
prove  facts  sufScient  to  make  out  a  case.  Beall 
\,Dey,  7  Wend.  513;  Murray  v.  Kirkpat- 
rick,  1  Cow.  210;  Demar  v.  VanZandt,2 
Johns.  Cas.  69;  Eaton  v.  North,  7  Barb. 
631 ;  S.  C.  3  Code  R.  234.  The  residence  of 
the  witness  must  be  shown  to  be  not  in  the 
county  in  which  the  trial  is  to  be  had,  or  in  an 
adjoining  county.  Parmelee  v.  Thompson,  7 
Hill,  77.  Where  the  affidavit  is  maik  by  an 
attorney,  he  need  not  swear  to  the  advice  of 
counsel.  BeaU  v.  Dey,  and  Demar  v.  Van 
Zandt,  supra.  The  residence  of  the  witness 
need  not  be  positively  sworn  to ;  information 
and  belief  is  sufficient.  Eaton  v.  North, 
sttp^a.  The  agent  in  fact  of  the  plaintiff, 
acting  under  a  letter  of  attorney,  may  make 
the  affidavit  on  which  the  motion  is  founded, 
without  showing  any  excuse  why  the  party 
himself  had  not  made  it.  Johnson  v.  Lynch, 
15  How.  200.  See,  also,  Murray  v.  Kirkpat" 
rick,  1  Cow.  210;  Demar  v.  Van  Zandt,  2 
Johns.  Cas.  69;  Deshay  v.  Persse,  9  Abb. 
289  (n.)  The  requisites  of  the  affidavit  are : 
that  the  cause  is  at  issue ;  that  the  witnesses 
sought  to  be  examined  are  material,  as  he  is 
advised  by  counsel ;  that  they  do  not  live,  or 
are  not  in  the  trial  county,  or  an  adjoining 
one.  Hurd  v.  Pendrigh,  2  Hill,  502;  JSey- 
mourns  Executors  v.  Strong,  19  Wend.  98; 
Franklin  v.  United  Insurance  Co,  2  Johns. 
Cas.  68  ;  Eaton  v.  North,  7  Barb.  631 ;  S.  C. 
3  Code  R.  234.  Notwithstanding  the  domicil 
of  the  witness  is  within  the  statutory  limits, 
he  may  be  examined  by  commission,  if  he  is 
absent.  Pooler  v.  Maples,  1  Wend.  65.  It  is 
surplusage  to  add  that  the  party  cannot 
safely  proceed  to  trial  without  the  testimony 
sought.  Brackett  v.  Dudley,  1  Cow.  209. 

i.  Jurisdiction  of  the  supreme 
court  in  this  connection.— The  constitu- 
tion of  the  State  vests  the  supreme  court 
with  jurisdiction  throughout  the  State ;  it  fol- 
lows, therefore,  that  an  order  made  in  a 
county  where,  by  statute,  it  was  improperly 
applied  for,  is  merely  irregular,  and  not  void  ; 
it  cannot  be  disregarded.  Blackmar  v.  Van 
Inwager,  5  How.  367 ;  S.  C.  1  Code  R.  N.  S. 
80,  sub  nom.  Blaekman  v.  Inwagen ;  Oould  r. 
Boot,  4  Hiir,  554. 
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8.  Form  of  Inierrogatorits^  etc 


a.  Seal  of  the  court.— -Unless  the  seal 
of  the  court  is  upon  the  commission,  it  is  a 
nullity,  and  it  will  not  be  received  in  evidence. 
Ford  ▼.  Waiiamy  24  N.  Y.  (10  Smith),  359. 
See,  also,  People  v.  M*Kay,  18  Johns.  212; 
Tracy  v.  Suydam,  30  Barb.  110 ;  Whitney  v. 
Wyncoop,  4  Abb.  370;  Beekman  v.  Tracer, 
20  Wend.  67 ;  Smith  y.  BandaU,  3  Hill,  495. 

h,  Construotlon  of  article  2,  title  3, 
chapter  7,  part  3  of  Revised  Stat* 

Utes. — This  section  is  merely  directory,  and 
not  absolutely  essential.  The  main  question 
is,  has  the  commission  been  properly  execut- 
ed ?  If  the  execution  is  in  fact  correct,  it  is 
enough.  Hall  v.  Barton,  25  Barb.  274 ;  Wil- 
liam V.  Eldridge,  1  Hilt,  249,  252.  Where 
a  commission  is  issued  by  a  Justice  of  the 
peace,  it  must  direct  the  manner  of  its  return, 
and.  if  he  omit  so  to  do,  the  depositions  taken 
under  it  cannot  be  read  in  evidence.  Smith  v. 
BandaU,  3  Hill,  495 ;  Jackson  ex  dem,  Parker 
V.  Hobby,  20  Johns.  357.  This  direction  as  to 
the  manner  of  returning  the  commission  will 
be  valid,  though  indorsed  on  the  interroga- 
tories instead  of  the  commission.  Hurd  v. 
Pendrigh,  2  Hill,  502.  It  is  in  like  manner 
sufScient  if  the  body  of  the  commission  con- 
tains an  explicit  direction  as  to  its  return, 
although  there  is  no  direction  indorsed  upon 
the  back  of  it.  Hall  v.  Barton,  25  Barb.  274. 
Such  direction  must,  however,  be  signed  by 
the  justice,  or  the  deposition  cannot  be  read  in 
evidence.  CVato/bra  v.  Loper^  id.  449.  A 
neglect  by  the  commissioners  to  deposit  the 
commission  and  depositions  in  the  post-office 
immediately,  as  required  by  the  statute,  will 
not  prevent  the  depositions  from  being  read. 
HaUeran  v.  Field,  23  Wend.  38.  If  the 
commission  and  depositions  are  received  by 
mail,  the  presumption  will  be  that  they  were 
properly  mailed,  as  required  by  the  statute, 
notwithstanding  the  fact  that  there  is  no  in- 
dorsement on  the  envelope  showing  that  fact. 
Brumekm  y.  James,  11  N.  T.  (1  Kern.),  294. 

c.  Witnesses,  etc. —  The  names  of  the 
witnesses  to  be  examined  ought  always  to  be 
inserted  in  the  commission,  if  possible ;  and 
where  their  names  might  have  been  ascer- 
tained with  due  diligence,  but  was  not  done, 
the  commission  was  refused.  Wright  v.Jessup,  j 
3  Duer,  642.  Where  the  names  cannot  be  { 
given,  the  witnesses  to  be  examined  should  be  i 
described  as  accurately  as  possible,  in  some  i 
manner  as  most  likely  to  identify  the  persons ;  | 
e.  g.,  as  the  clerks  of  a  person  named.  Shaffer  i 
T.  Wilcox,  2  Hali,  502.  Where  the  witness, 
intended  to  be  examined  under  a  commission, 
was  by  mistake  not  rightly  named  therein, 
but,  notwithstanding  the  mistake,  the  com- 
missioners examined  the  witness,  Jteld,  that 
the  deposition  could  not  be  read  in  evidence 
in  the  action  without  the  consent  of  the  oppo- 
site party.  But  if  such  conKent  is  not  given, 
the  party  nmy  have  a  new  commission  for  his 
examination,  directed  to  the  same  commis- 
sioners, or  any  of  them,  and  an  order  to  stay 


the  trial  of  the  issne  until  soch  oommissioo 
can  be  executed  and  returned.  Brown  v. 
Southworth,  9  Pkige,  352,  356. 

d.  Mistake  in  commissioner's  name. 

Where  the  commission  is  in  Hot  executed  by 
the  preper  person,  a  mistake  in  the  name  of 
the  commissioner  will  not  vitiate.  HaU  v. 
Barton,  25  Barb.  274. 

e.  Joint  commission.  —  Where  both 
parties  join  in  a  commission,  copies  of  the  di- 
rect interrogatories  should  be  served  by  each 

party  upon  the  other  simultaneously.  Brush 
V.  Vanderbergh,  1  £dw.  Oh.  R.  649. 

/.  Settlement  of  interrogatories.— 

Interrogatories  and  cross-interrogatories  mnst 
necessarily  embrace  every  su^ect  which  is 
material  to  the  prosecution  or  the  defense  of 
an  action.  The  questions  contained  in  the 
interrogatories  ou^ht  to  conform  to  the  rules 
of  evidence,  m  like  manner  as  though  the 
witness  was  te  be  examined  in  court  at  the 
trial.  It  is  permitted  to  either  party  to  put  a 
p;enerai  interrogatory,  and  any  evidence  which 
IS  given  in  response  to  such  general  interroga- 
tory, is  as  competent  as  that  which  is  given 
in  response  to  a  particular  question.  Perdvdl 
y.Hickey,  18  Johns.  257,  289;  MeCarty  v. 
Edwards,  24  How.  236. 

g-  "Waiver  of  dejections.— When  the 

interrogatories  are  settled  by  Uie  consent  of 
the  parties,  they  may  agree  to  waive  all  ob- 
jections as  to  the  form  of  the  questions,  or  as 
to  the  competency  of  the  witnesses,  or  of 
specific  items  or  qualities  of  evidence.  Where 
it  is  expressly  stipulated  that  certain  objec 
tions  are  reserved,  and  may  be  made  at  the 
trial,  it  will  be  presumed  that  all  other  objeo> 
tions  were  intended  to  be  waived,  and,  there- 
fore, no  others  can  be  raised  on  the  trial. 
Morse  v.  Cloyes,  11  Barb.  100. 

h.  Statute   relating  to  execution 

and  return.  —  For  the  provisions  of  the 
Revised  Statutes  relating  to  the  execution  and 
return  of  commissions  Which  are  issued  by 
courts  of  record,  see  3  R.  S.  676,  §  16,  5th  ed. 

«'.  Return  of  the  commission.  —  In 

courts  of  record  it  is  the  proper  practice  to 
return  the  commission  to  the  clerk  of  the 
court  from  whence  it  issued.  3  R.  S.  676,  §  16, 
subd.  4.  See,  also,  Hurd  v.  Pendrigh,  2  Hill, 
502. 

i.  Objections,   interrogatories.  —  If 

there  is  any  objection  to  the  competency  of 
witness  examined  on  a  commission,  the  objec- 
tion must  be  made  when  the  deposition  is 
offered  as  evidence,  and  before  it  is  so  received, 
it  does  not  constitute  a  part  of  the  evidence 
in  the  cause  before  it  has  been  offered  and 
read.  If  any  question  is  improper,  as  it  is 
framed  in  the  interrogatory,  or  if  any  answer 
is  incompetent,  improper,  irrelevant,  or  illegal, 
an  objection  must  oe  taken  to  it  at  the  time 
of  reading  the  depositions  in  evidence.  Ocean 
Insurance  Co,  v.  Francis,  2  Wend.  65,  71; 
overruling  S.  G.  6  Cow.  404,  sub  nom.  FrancM 
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y.  Ocean  Ifuurance  (Jo, ;  Fleming  y.  Hollen- 
backy  7  Barb.  271 ;  Williams  v.  Eldridge,  1 
mu,  249;  Morse  y.  Cloyes,  11  Barb.  100. 

*.  Appearing  by  counsel,'-  The  par- 
ties have  a  right  to  appear  by  counsel  on  the 
execution  of  a  commission.  Union  Bank  of 
Sandusky  v.  Torrey,  2  Abb.  2G9 ;  S.  G.  5  Ouer, 
626. 

i.  Settled   practice    not   departed 

firom.— Where  a  commission  is  sought  to 
obtain  testimony  in  foreiffii  countries,  the 
usual  practice  and  method  of  issuing  such 
commission  will  not  be  departed  from,  unless 
it  is  clearly  shown  that  some  important  ad- 
vantages will  be  gained  by  some  other  mode. 
Ferrie  v.  Public  Adminis^atoTj  3  Bradf. 
Sur.  R.  249. 

m.  Deeds^  writings,  etc.— The  original 

papers  need  not  be  annexed  to  a  commission, 
even  where  it  is  issued  to  take  testimony 
respecting  them ;  and  where  a  copy  is  annexed 
in  order  that  the  witness  may  testify  intelli- 
gently, such  evidence  cannot  b«  objected  to  as 
secondary.  Commercial  Bank  of  Pennsylvania 
V.  Union  Bank  of  New  York,  11  N.  Y. 
(1  Kern.),  203 ;  Aff'g  S.  C.  19  Barb.  391, 
sub  nom.  Commercial  Bank  of  Pennsylvania 
V.  Union  Bank  of  the  City  of  New  York, 
Where  an  action  is  commenced  upon  commer- 
cial paper,  there  is  neither  precedent  nor 
authority  for  ordering  that  the  original  instru- 


ment be  affixed  to  the  commission  issued  to 
take  the  testimony  of  witnesses  for  the 
defendant.  Butler  v.  Lee,  32  Barb.  75;  S.  0. 
19  How.  384.  See,  also,  Edmonstohe  «. 
Hartshorn,  19  N.  Y.  (5  Smith),  9;  Gould  y. 
McCarty,  11  N.  Y.  (1  Kern.),  675;  Hoyt 
Y.  Atnerican  Exchange  Bank,  1  Duer,  652; 
S.  0.  8  How.  89. 

n.  Connty  judge  no  power.— Where 

an  action  is  pending  m  the  supreme  court,  and 
a  commission  is  required,  a  county  judge  has 
no  power  or  authority  to  settle  or  allow  the 
interrogatories.  The  judiciary  act  confers  no 
such  power  upon  him.  Erwin  v.  Voorhees,  26 
Barb.  127. 

0.  Justice  may  disallow  interroga- 
tories.— The  judge  who  settles  the  inter- 
rogatories should,  ii  he  is  requested,  examine 
the  interrogatories  proposed,  and  should  dis- 
allow such  questions  as  would  not  be  properly 
allowed  at  tne  trial.  Macdonald  v.  Grarrison^ 
2  Hilt.  510;  S.  0.  more  fully,  9  Abb.  178, 
sub  nom.  MacDoncUd  v.  Garrison;  S.  G.  id. 
34;  18  How.  249,  sub  nom.  McDonald  v. 
Garrison.  See,  also,  BlaisdeU  v.  Baymond^ 
9  Abb.  178  (n.) 

p.  Presumption  of  receipt  by  clerk, 

etc. — ^The  due  and  proper  receipt,  opening 
and  filing  by  the  clerk,  may  be  presumed. 
Whitney  v.  Wyncoop,  4  Abb.  370.  See,  also. 
Hall  V.  Barton,  25  Barb.  274. 


a.  Incomx>etency  of  the  witnesses- 
trial  must  determine.— -The  question  of 

the  competency  of  the  witnesses  must  be  deter- 
n)ined  on  the  trial  of  the  cause,  and  the  court 
will  not  determine  or  prejudge  the  question  tit 
limine,  upon  affidavits.  Grtwes  v.  Delaplaine, 
11  Johns.  200. 

h.  Diligence  must  be  used.— It  is  no 

objection  to  the  introduction  of  depositions 
taken  under  a  commission,  that  the  said  depo- 
sitions were  not  deposited  in  the  post-office 
*' immediately  after  they  were  taken."  This 
provision  of  the  statute  is  merely  directory. 
The  remedy,  where  there  is  an  unreasonable 
delay  in  the  return  of  a  commission,  is  for  the 
plaintiff  to  move  for  leave  to  proceed  to  trial, 
notwithstanding  the  commission,  or  for  the 
defendant  to  move  for  judgment,  as  in  the 
case  of  a  nonsuit.  HaUeran  v.  Field,  23 
Wend.  38;  Coles  v.  Thomson,  1  Gaines,  517; 
S.  C.  2  id.  47. 

c.  When  the  plaintifr  may  more 
for  trial  notwithstanding  the  com- 
mission.— ^When  it  is  shown  that  prima 
facie  sufficient  time  has  ela|^sed  to  enable  a 
commission  issued,  accompanied  by  a  stay  of 
proceedings,  the  adverse  party  may  move  that 
the  stay  be  vacated,  which  should  be  allowed. 
When  the  case  is  called  up  for  trial,  the  party 


4.  Proceedings  Stayed. 

who  obtained  the  commission  may  establish 
the  ground  for  a  further  stay,  if  he  is  able. 
Voss  V.  Fielden,  2  Sandf.  690;  S.  G.  3  Gode 
R.  202 ;  HaUeran  v.  Field,  23  Wend.  38. 

d.  What  good  grounds  for  prolong- 
ing the  stay. — If  the  plaintiff,  by  his  own 
acts,  has  delayed  the  return  of  the  commts- 
sion,  this  would  furnish  good  ground  for  a 
further  stay.  Bouchereau  v.  Le  CHven,  2 
Johns.  176 ;  Coles  v.  Thomson,  2  Gaines,  47. 

e.  —  It  is  a  good  excuse  for  delay  when 
it  is  shown  that  the  commission  has  been 
mislaid.  Coles  y,  Thomson,  2  Gaines,  47. 
Where  the  place  of  residence  of  a  witness  is 
not  exactly  known,  it  is  good  ground  for  en- 
larging the  tune.  Ferris  v.  Smith,  2  Gaines, 
253. 

/.  Commission  not  per  se  a  stay.— 

The  order  for  a  commission  to  take  testimony 
does  not  operate  per  «e  as  a  stay  of  proceed- 
ings ;  if  the  order  is  intended  to  have  such  an 
effect,  the  court  will  so  direct.  Maynard  T. 
Chapin,  7  Wend.  620. 

g-  Time  within  which  to  api>ly  for 

a  COmmiS8ion.-^After  the  cause  is  at  is- 
sue, the  defendant  has  twenty  days  within 
which  to  apply  for  a  commission,  with  a  stay. 
Bank  of  Charleston  v.  Hurlbut,  1  Sandf. 
717;S.  G.  lGodeR.96. 


5.  Execution  and  Return, 

a.  Testimony  must  be  returned  in  '  ined,  cannot  speak  English,  the  depositions 
English.— When  the  witness  to  be  exam-  j  must  be  taken  and  returned  in  English,  by 
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meana  of  an  interpreter.  Belmore  t.  Ander- 
9on,  2  Cox's  Ch.  Oases,  288. 

jb,  Coznzniasioner's  name  abbrevi- 

ated. — ^The  signatare  of  the  commissioner 
will  be  judicially  noticed,  whether  the  name 
is  written  in  full,  or  abbreyiated.  WilUama  v. 
Eldrtdge,  1  Hill,  249. 

c.  Tape  and  seal  not  indiepensable 
for  fastening  papers  together.— The 

several  papers  which  are  to  oe  annexed  to 
each  other,  in  the  matter  of  a  commission, 
may  be  fastened  to  each  other  by  a  wafer,  or 
some  similar  tenacious  substance.  A  tape 
and  seal  are  not  indispensable.  WtlUama  v. 
Eldridget  9upra, 

d.  Cross-interrogatories  oannot  be 

withdrawn.  —  Unless  the  opposite  party 
will  consent,  cross-interrogatories  cannot  bo 
withdrawn.  Union  Bank  of  Sandusky  v. 
Torrevy  2  Abb.  269 ;  S.  G.  5  Duer,  626.  See, 
also,  Brown  v.  KimbaU,  ^  Wend.  259 ;  Rev'g 
S.  C.  19  id.  437. 

e.  Irregular  return. — When  a  commis- 
sion has   oeen  returned,   the  plaintiff  may 

have  leave  to  proceed,  notwithstanding  the  re- 
turn is  irregular.  HimA  v.  Cobbett^  2  Johns. 
Gas.  70. 

/  Every  question  must  be  answer- 

ed.^A  witness  who  is  examined  on  commis- 
sion is  bound  to  answer  every  interrogatory 
and  cross-interrogatory,  and  he  will  not  be 
permitted  to  shield  himself  from  a  cross-in- 
terrogatory by  a  reference  to  an  answer  given 
to  a  direct  interrogatory.  Union  BaiSc  of 
Sandusky  v.  Torrey,  5  Duer,  626;  S.  G.  2 
Abb.  269 ;  Willis  v.  Welch,  2  Code  R.  64. 
The  general  term  have  subsequently  heldy 
that  it  is  not  a  valid  objection  that  cross-inter- 
rogatories in  a  commission,  offered  in  evidence, 
are  not  all  answered,  where  it  appears  that 
some  of  them,  in  whole  or  in  part,  are  an- 
swered by  a  reference  to  previous  answers, 
where  the  latter  are  full  and  explioit.  Mo 
Carty  v.  Edwards,  24  How.  237.  See,  also, 
Valton  V.  National  Fund  Life  Assurance  Co, 
20  N.  Y.  (6  Smith),  34. 

g-  The  oath  to  witnesses.--A  deposi- 
tion may  be  valid,  and  may  be  read  in  evi- 
dence, notwithstanding  the  oath  was  not  ad* 
ministered  by  the  commissioner,  provided  it 
was  administered  by  a  person  havmg  compe- 
tent authority.  This  was  a  case  where,  by 
the  laws  of  the  place,  when  the  commission 
was  executed,  the  commissioners  were  pro- 
hibited from  administering  the  oath.  Lincoln 
V.  BatUlle,  6  Wend.  476. 

h.  Presumption.  —  Where  nothing  ap« 
pears  to  the  contrary,  the  court  will  presume 
that  the  oath  was  publicly,  regularly  and 
duly  administered.  HtUleran  v.  Fieldy  23 
Wend.  38;  Williams  v.  Eldridge,  1  Hill, 
249. 

i.  Form  of  the  oath.  — In  the  absence 
of  any  evidence  as  to  the  form  of  the  oath 
administered  by  the  commissioner  to  the 
several  witnesses,  it  will  be  presumed  to  be 
regular,  JJalleran  v.  Field ;  Williams  v.  El- 


dridge, supra.  But  where  the  form  of  the 
oath  is  retunied,  and  it  is  clearly  not  su(^  as 
the  statute  requires;  e.  g.:  '*that  he  should 
true  answers  make  to  the  interrogatories  read 
to  him,"  instead  of  an  oath  to  tell  "the 
truth,  the  whole  truth,  and  nothing  bat  the 
truth :"  hddy  that  in  such  a  case,  the  depo- 
sitions could  not  be  read  in  evidence.  WhU^ 
ney  v.  Wyneoqp,  4  Abb.  370. 

J.  Rule  as  to  the  return.— The  rule  is 

now  well  established,  that  a  return  is  equally 
as  valid  when  made  upon  any  of  the  papers 
annexed  to  the  commission,  as  when  made 
upon  the  commission  itself.  Fendell  v.  CcMm, 
20  N.  Y.  (6  Smith),  134;  Ball  ▼.  Barton, 
25  Barb.  274 ;  McCleary  v.  Edwards,  27  id. 
239 ;  Hurd  v.  Pendngh,  2  Hill,  502.  Coutn^ 
Fleming  v.  BoUenback,  7  Barb.  271. 

k.  Examination  reduced  to  writ- 
ing.— The  statute  requires  that  the  examina- 
tion shall  be  reduced  to  writing,  but  it  does 
not  require  it  to  be  done  by  the  commissoner ; 
he  may  employ  a  clerk.  Each  and  every 
witness  examined  must  subscribe  his  name  at 
the  end  of  the  evidence  given  b^  him,  which 
must  be  certified  by  the  commissioner.  3  R.  S. 
676,  §  16,  subd.  2,  5th  ed.  See,  also,  Keene 
T.  Meade,  3  Peters,  18. 

7.  Exhibits. —  Where  exhibits  are  pro- 
duced and  proved  before  the  commissioner, 
they  must  be  annexed  to  the  deposition  to 
which  they  relate,  and  they « must  be  sub- 
scribed  by  the  witness  and  certified  by  the 
commission.  Where  the  certificate  clearly 
identifies  the  exhibit  referred  to,  the  courts 
¥rill  not  permit  a  technical  objection  to  pre- 
vent its  introduction  in  evidence.  HaU  v. 
Barton,  25  Barb.  274,  277;  BrumskiU  v. 
Jafnes,  11  N.  Y.  (1  Kern.),  294. 

m.  Witness  must  answer  questions 

himself. — The  witness  must  answer  such 
interrogatories  as  are  put  to  him  himself,  and 
he  will  not  be  permitted  to  read  his  answers 
from  a  written  statement  made  by  his  counsel, 
for  the  alleged  reason  that,  owing  to  a  dizzi- 
ness of  the  head  of  the  witness,  he  could  not 
intelligently  answer  the  interrogatories  other- 
wise. Answers  which  have  been  taken  in  that 
manner  cannot  be  given  in  evidence.  Creamer 
T.  Jackson,  4  Abb.  413. 

n.  Beferenoe  to  papers  by  witne..  . 

Notwithstanding  it  is  shown  that  the  witness, 
on  his  examination,  referred  to  papers  which 
he  refused  to  allow  the  commission  to  exam- 
ine, held  that  his  depositions  might  be 
admitted.  Steinkeller  v.  Newton,  2  M.  &  Kob. 
(Eiig.)^  372.  But  see  S.  C.  9  Can-  A  PayuK, 
313. 

0.  Objection,  interrogatories  lead- 
ing.— An  objection  that  interrogatories  are 
leading  is  an  application  to  the  discretion  of 
the  court,  and  the  ruling  of  the  court  will  be 
conclusive  on  the  question.  Cheeney  v.  Arnold, 
18  Barb.  435 ;  S.  C.  Afl'd,  15^.  Y.  (1  Smith), 
345,  sub  nom.  Cheney  v.  Arnold;  Budlong  v. 
Van  Nostrand,  24  Barb.  25;  Williams  v. 
Eldridge,  1  Hill,  250 ;  Seymour  v.  Bradfield, 
^5 Barb. 49;  Wa>ery.Kingsland,B Bo^wMt^^ 
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p.  When  suoh  objection  can  be 

raised. — If  there  is  any  objection  to  the 
competency  of  the  witness  examined  on  a 
commission,  the  objection  must  be  raised 
when  the  deposition  is  offered  in  evidence, 
and  before  it  is  so  reoeiyed.  If  any  question  is 
improper  as  it  is  framed  in  the  interrogatory, 
or  IS  leading,  or  if  any  answer  is  incompetent, 
improper,  irrelevant,  or  illej;al  evidence,  an 
objection  must  be  taken  to  it  at  the  time  of 
reading  the  depositions  in  evidence.  Ocean 
Insurance  Co,  v.  Francis,  2  Wend.  65,  71; 
Fleming  v.  Hollenback,  7  Barb.  271 ;  WiUiams 
V.  EldHdge,  1  Hill,  249;  Morse  v.  ChyeSy  11 
Barb.  101 ;  Cope  v.  Sibley,  12  id.  521. 

q-  Return  by  agent  —  affidavit.-— 

Where  a  commission  is  returned  by  an  agent, 
his  afSdavit  as  prescribed  by  statute,  that  he 
received  it  from  the  hands  of  the  commis- 
sioner, and  that  it  has  not  been  opened  or  al- 
tered since  he  received  it,  is  indispensable, 
unless  waived  by  consent.  A  commission  re- 
turned by  express,  and  unaccompanied  by 
such  affidavit,  is  inadmissible,  although  that 
method  of  returning  it  was  expressly  author- 
ized by  the  commission.  Dwinelley.Howland, 
1  Abb.  87. 

r.  Mere  formal  obfections  to  the 

return  — Mere  formal  objections  to  the  re- 
turn of  a  commission  will  not,  in  general,  be 
regarded  at  tJu  trial ;  the  practice  is  com- 
mended which  requires  the  party  objecting  on 
such  ground,  to  make  his  motion,  before  the 
trial,  to  suppress  the  deposition,  in  order  to 
avail  himself  of  them.  Burrill  v.  Watertovon 
Bank  and  Loan  Co.  51  Barb.  106.  The  same 
rule  of  practice  holds'  in  the  superior  court. 
Sheldon  v.  Wood,  2  Bosw.  269 ;  S.  C.  Aff 'd, 
24  N.  Y.  (10  Smith),  607,  sub  nom.  Byxbie  v. 
Wood.  See,  also,  fJnion  Bank  of  Sandusky 
V.  Torry,  2  Abb.  271. 

8.  Commission   must  be   filed.— 

Before  the  depositions  taken  under  a  commis- 
sion can  be  read  in  evidence,  it  must  be  actu- 
ally filed  in  the  clerk's  office.  Jackson  ex  dem. 
Parker  v.  Hobby,  20  Johns.  357. 

t.  Objection  must  be  specific  aiid 

distinct. — The  precise  grounds  of  objection 
must  be  pointed  out  specifically  and  distinctly ; 
general  exceptions  will  not  be  available.  Jack- 
son ex  detfi.  Parker  v.  Hobby,  supra.  See, 
also.  Van  Gorden  v.  Jackson,  5  Johns.  440 ; 
Beekman  v.  Frost,  18  id.  544. 

The  presumption  of  law  is  in  favor  of  the 
validity  of  the  proceedings,  and  in  the  absence 
of  proof  to  the  contrary,  the  court  will  assume 
that  the  deposition  was  subscribed  by  the  com- 
missioner as  the  statute  requires,  and  that  the 
person  executing  the  commission  was  the  per- 
son to  whom  it  WAS  addressed.  Bust  v.  Eckler, 
41  N.  Y.  (2  Hand),  488. 

u.  Answer  not  responsive.— An  an- 
swer which  is  not  responsive  to  an  interroga- 
tory may  be  objected  to  on  the  trir.1  by  either 
party,  and  the  answer  must  be  stricken  out. 
Lansing  v.  Coley^  13  Abb.  272. 

V.  Part  of  the  answers  objectiona- 

ble.-^Tbo  whole  of  a  deposition  will  not  be 
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suppressed  for  the  reason  that  a  part  of  the 
answers  are  objectionable.  CommmMd  Bank 
of  Pennsylvania  v.  Union  Bank  of  New  York, 
11  N.  y.  (1  Kern.),  203;  Aff'g  S.  0.  19  Barb. 
391,  sub  nom.  Commercial  Bank  of  PennsyU 
vania  v.  Union  Bank  of  City  of  New  York. 

w.  Objection  too  broad  will  fail.—- 

An  objection  must  be  confined  to  the  objec- 
tionable portions  of  a  commission,  and  if  it  be 
made  to  the  whole  of  a  deposition,  when  part 
of  it  is  proper,  the  objection  will  fail  because 
it  is  too  extensive.  Commercial  Bank  of  Penn- 
sylvania V.  Union  Bank  of  New  York,  supra. 
See,  also,  Burrill  v.  Water  town  Bank  and 
Loan  Co.  51  Barb.  106;  Champney  v.  Blan-' 
chard,  39  N.  Y.  (12  TifiF.),  Ill ;  S.  C.  6  Trans. 
App.  53. 

■  X.  Commission  defectively  execut- 
ed.— Where  this  is  the  case,  the  court  may 
order  it  to  be  returned  to  the  commissioner^ 
in  order  that  it  may  be  amended.  Keeler  v 
Vanderpool,  1  Code  R.  N.  S.  289. 

y.  Modification  of  testimony  •— 

Where  a  commission  has  been  executed  and 
returned,  the  courts  will  not  order  that  it  be 
sent  back  to  the  commissioner  for  the  purpose 
of  enabling  a  witness  to  modify  his  testimony, 
especially  where  the  change  will  have  the 
effect  of  contradicting  a  witness  who  has  died 
since  the  execution  of  the  commission.  Baney 
V.  Weed,  1  Barb.  220. 

J?.  When  the  commission  may  be 

returned. — Where  the  commissioner  refused 
to  require  an  answer  to  cross-interrogatories^ 
because  the  party  who  framed  them  had  with- 
drawn them,  and  this  without  the  consent  of 
the  other  party,  held,  that  in  such  a  case  the 
commission  could  be  returned  for  the  purpose 
of  taking  such  answere.  Union  Bank  of  San- 
dusky V.  Torrey,  2  Abb.  269;  S.  G.  5  Duer, 
626. 

aa.  Detrimental  fsurt  may  be  Stated. 

Where  a  witness  is  required  to  state  any 
thing  known  to  him  material  to  the  issue,  or 
to  the  benefit  of  the  party  interrogating,  under 
the  general  and  coipmon  interrogatory,  he 
may  state  a  fact  material  to  the  issue,  not  with- 
sUnding  it  is  detrimental  to  the  party  putting 
the  interrogatory.  Van  Ness  v.  Bush,  22  How. 
481 ;  S.  C.  14  Abb.  33. 

bb.  Declarations  of  witnesses  sub- 
sequent to  tiie   execution .  of  the 

commission.  —  The  declarations  of  witr 
nesses  whose  testimony  has  been  taken  on 
commission,  made  subesequent  to  the  execu- 
tion of  the  commi.ssion,  contradicting  or 
invalidating  their  testimony,  cannot  be  ^ven 
in  evidence,  and  such  evidence  is  always  mad- 
missible,  unless  the  witnesses  have  been 
examined  upon  the  point,  and  an  opportunity 
offered  them  for  explanation.  This  rule  ap- 
plies as  well  to  testimony  taken  under  a 
commission  as  to  any  other.  Stacy  v.  Graham, 
14  N.  Y.  (4  Kern.),  492;  Van  Ness  v.  Bush, 
22  How.  493;  S.  C.  14  Abb.  33.  See,  also. 
Brown  v.  Kimball,  25  Wend.  259 ;  Rev'g  S. 
C.  19  id.  437,  sub  nom.  KimbaU  v.  Davis. 
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ee.  Last  general  interrogatory  not 

put. — ^This  objection  is  fatal  to  the  whole  of 
the  deposition.  The  witness  must  answer 
substantially  all  the  interrogatories,  and 
where  an^  are  not  answered,  the  depositions 
cannot,  in  general,  be  read  in  evidence. 
Brown  v.  Kimball,  supra.  See,  also,  Dodge 
T.  Israel,  4  Wash.  G.  C.  H.  324;  Richardson 
V.  Golden,  3  id.  109;  Graham's  Pr.  487. 
Where,  however,  the  parties  were  both  repre- 
sented by  counsel  at  the  execution  of  the 
commission,  and  no  objection  was  taken,  the 
depositions  will  be  received.  Brown  v.  Kim' 
hail,  supra, 

dd.  Interrogatory  excluded — cross 

must. — Where  a  direct  inteiTogatory  is  ex- 
cluded by  the  court,  cross-interrogatories 
which  depend  on  it  must  also  be  excluded. 
Fleming  v.  Hollenbeck,  7  Barb.  271. 

ee.  Witness  coining  into  the  State. 

Notwithstanding  the  deposition  of  a  witness 
has  been  taken  in  a  cause,  if  he  comes  into 
tiie  State  before  the  trial,  he  may  be  exam- 
ined. Fisher  ▼.  IkUe,  17  Johns.  343,  345. 


ff.  Commission  ma^  be  waived. — 

A  party  may  waive  a  commission  by  goin^  to 
trial  before  its  return,  without  any  objection, 
or  any  nootion  to  adjourn  for  that  purpose. 
Brain  v.  EodeUcks,  1  Caines,  73. 

gg^  Part  of  a  deposition  may  be 

omitted. — A  party  who  has  caused  a  depo- 
sition to  be  taken,  does  not  necessarily,  by 
offering  parts  of  it  in  evidence,  bind  himself 
to  read  it  all.  The  opposite  fMurty  may,  how- 
ever, read  the  entire  deposition  as  evidence, 
if  he  chooses.  Gellatly  v.  Lowery,  6  Bosw. 
113,  122. 

hh.  Answers  may  be  read  as  ad- 
missions.— If  A  party  is  examined  as  a 
witness  on  commission,  his  statements  may 
be  read  as  admtssions,  even  if  his  answers 
would  not  be  admissible,  by  way  of  cross- 
examination,  if  he  were  an  ordinary  witness. 
Gellatlg  v.  Lowery,  supra;  Forrest  v.  For- 
est, 6  Duer,  102;  S.  0.  Aff'd,  25  N.  Y.  (11 
Smith),  501. 


6.  Commission  in  General. 


a.  Costs. — ^The  prevailing  party  may  in- 
clude his  disbursements  for  fees  paid  to  a 
commissioner.  Finch  v.  Calvert,  13  Uow.  13. 
See,  also,  Dunham  v.  Sherman,  19  id.  572 ; 
S.  G.  11  Abb.  152.  Witness  fees  may  be  in- 
cluded, but  only  at  statutory  rates,  except 
where  he  is  able  to  show,  that  at  the  place 
where  the  commission  was  executed,  such 
fees  were  regulated  by  law,  and  that  unless 
the  sum  charged  hod  ij^cn  paid,  the  witness 
need  not  have  attended.  Dunliam  v.  Sher- 
man, supra.  See,  also.  Case  v.  P^i^^e,  9 
Abb.  111^  S.  0.  17  Uow.  348.  The  expenses 
incurred  by  employing  a  .solicitor  abroad, 
cannot  be  included.  Dunham  v.  Sherman, 
supra. 

h.  Construction  of  section  399— 
supplementary  proceedings.  —  There 

is  no  statute  which  makes  it  proper  to  issue  a 
commission  in  supplementiary  proceedings. 
The  law  as  to  commissions  for  the  examina- 
tion of  witnesses  is  not  altered  either  by  the 
amendments  of  i860  or  1862.  Monell  v.  Hey, 
15  Abb.  430;  S.  G.  24  Uow.  48,  sub  nom. 
Morrell  v.  Hoey, 

e.  Party  need  not  state  what  he 

expects  to  prove. — If  no  circumstances 
of  a  suspicious  nature  appear,  the  court  cannot 
compel  a  paTty  to  disclose  what  he  expects  to 
prove  by  the  witnesses  whose  evidence  is 
sought  to  be  taken  on  a  commission.  Eaton 
.  North,  7  Barb.  631 ;  S.  0.  3  Code  R.  234. 
See,  also.  People  v.  Vermilyea,  7  Cow.  369. 

d.  When  statement  of  facts  re- 
quired'— A  commission  is  usually  granted 
where  a  prima  facie  case  is  made  out;  but 
there  may  be  such  suspicious  circumstances 
as  will  authorize  the  court  to  require  the 
party  applying  for  a  commission,  to  state 
what  he  expects  to  prove  by  his  witnesses. 
Bogers  v.  Rogers,   7   Wend.   514.^   In  like 


manner,  where  a  party  offers  to  admit  what- 
ever the  applicant  for  the  commission  is  will- 
ing to  swear  he  expects  to  prove  by  the 
witness,  in  such  case  the  justice  may  require 
a  statement  of  the  facts  expected  to  be  proved 
by  them.  The  proper  practice  in  such  a  case 
is,  that  the  admissions  be  reduced  to  writing, 
signed  by  the  party  making  ihem,  and  that 
they  be  delivered  to  the  party  applying  for 
the  commission.  The.  admission,  however, 
must  be,  that  the  facts  so  admitted  are  true, 
not  merely  that  the  witnesses  will  swear  to 
tftem.  Bank  of  Commerce  v.  Michel,  1  Sandf. 
687.  See,  also,  Vandenooort  v.  Columbian 
Insurance  Co,  3  Johns.  Cas.  137. 

e.  Party  maybe  examined  on  com- 
mission.— A  party  can  be  examined  on 
commission  as  a  witness  in  his  own  behalf. 
Fairbanks  v.  Tregent,  16  How.  187 ;  S.  C. 
Alf 'd,  17  id.  258 ;  7  Abb.  21.  See,  also,  Bige- 
low  V.  Mallary,  17  How.  427. 

/.  Commission  on  judgment  by  de- 
fault.— Where  a  judgment  is  taken  by  de- 
fault for  want  of  an  answer,  a  commission 
may  issue  to  the  plaintiff,  and  if  the  defendant 
has  not  served  a  notice  of  appearance,  it  may 
be  had  ex  parte.  Laws  of  New  York,  1862, 
ch.  375,  page  628. 

^.  Examination  cannot  be  oral.— 

A  commission  will  not  be  granted^ authorizing 
that  the  examination  of  the  witnesses  b^e  oral, 
and  not  on  interrogatories.  Deshon  v.  Pack- 
wood,  16  Abb.  272,  (n.);  Ferric  v.  Public 
Administrator,  3  Bradf.  Sur.  R.  249;  contra, 
Clayton  v.  Yarrington,  16  Abb.  273  (n.) 

h.  What  the  affidavit  must  show. 

It  must  set  forth  that  the  party  applying  for 
a  commission  has  stated  to  his  counsel  what 
he  expects  to  prove  by  the  witnesses  that  he 
seeks  to  so  examine.  Mygatt  v.  Garrison,  18 
Abb.  292  (n.) 
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«.  Competenoy  of  a  witness— inter- 
est*— A  deposition  cannot  be  excluded  solely 
for  the  reason  that  interest  renders  the  witness 
incompetent  to  testify  at  the  time  the  depo- 
Bition  was  taken,  provided  his  oral  testimony 
would  haff^e  been  admitted  at  the  trial,  not- 
withstanding such  interest.  Fielden  y.  La- 
lens,  9  BoBW.  436 ;  S.  G.  3  Trans.  App.  218 : 
6  Abb.  N.  S.  341. 

J.  Deposition  may  be  read  by  oppo- 
site party. — Where  a  party  takes  out  a 
commission,  and  afterwards  refuses  to  put  it 
in  eyidence,  the  opposite  party  may  do  so. 
Weber  v.  Kmgsland,  8  Bosw.  415.  See, 
also,  GeUatly  y.  L&wery,  6  Bosw.  113,-122. 

*.  Filing  may  be  nunc  pro  time— 

Where  testimony  is  taken  conoitionally,  and 
the  party  at  whose  instance  it  was  taken  neg- 
lects to  file  within  ten  days  the  original  depo- 
sition as  is  required  by  2  Revised  Statutes, 
373,  this  neglect  may  be  cured  by  granting 
him  leave  to  file  the  same  nunc  pro  tunc. 
Bank  of  Silver  Creek  v.  Browning,  16  Abb. 
272;  S.  C.  AflF'd,  24  How.  609  (n.) 

I  Commission  in  jnstioe's  oourt.— 

For  full  and  complete  notes  in  this  matter, 
see  2  Wait's  Uw  k  Pr.  563  to  577. 

m.  Issuing  a  second  commission.— 

Where  a  proper  case  is  made  out,  a  second 
commission  will  be  issued.  Fisher  v.  Dole, 
17  Johns.  343 ;  Washington  Bank  of  Westerly 
V.  Palmer,  2  Sandf.  686;  S.  0.  8  N.  Y.  Lee. 
Obs.  92 ;  Bank  of  Ithaca  v.  lUan,  1  Code  R. 
133 ;  S.  C.  7  N.  Y.  Leg.  Obs.  lb ;  Nichol  v. 
Columbian  Insurance  Co.  1  .nes  R.  345; 
Coles  V.  I'hcmpson,  2  id.  47 ;  .is  i.  Smith, 
id.  253. 

n.  Pleadings   amended  —  effect.  — 

Where  the  pleadings  are  amendeil  subsequent 
to  the  return  of  a  commission,  the  deposition 
can  still  be  read  in  evidence,  provided  the  real 
issue  is  not  changed.  If,  in  sucli  a  case,  fur- 
ther testimony  is  required,  a  motion  for  a 
further  commission  is  proper.  A  motion  to 
suppress  the  first  depositions  would  be  proper 
whore  the  testimony  is  inapplicable  to  the 
new  issues.  Vmoeni  y.  ConkUn,  1  £.  D. 
Smith,  203. 

o.  Who  has  the  power  to  issue  the 

commission. — A  judge  at  chambers,  or  a 
county  judge  of  the  county  in  which  the  ac- 
tion is  to  be  tried,  has  po«ver  to  issue  the 
commission.  2  R.  S.  374,  §  12.  The  Laws  of 
New  York,  1852,  page  643,  §  8,  and  id.  1857, 
ch.  344,  §  30,  provide  that  the  marine  court 
and  the  district  court  of  the  city  of  New 
York  may  also  issue  commissions  to  take  the 
testimony  of  absent  witnesses. 


p.  Examination  of  co-defendant.-- 

Where  an  action  is  commenced  by  an  assignee, 
on  contract,  to  recover  a  joint  demand  agamst 
three  defendants,  one  of  whom  does  not 
answer,  held,  that  the  defendants  answering 
could  have  a  commission,  in  order  to  procure 
the  testimony  of  their  co-defendant.  ShufeU 
v.  Power,  10  How.  286. 

q.  Analysis  of  section  399,  as 
amended  in  1857. —  Ist.  A  party  to  an 

action  or  proceeding,  and  a  party  for  whose 
immediate  benefit  a  suit  is  prosecuted  or  de- 
fended, may  be  examined  as  a  witness  in  his 
own  behalf,  the  same  as  any  other  witness,  in 
all  cases,  except  where  the  adverse  party,  or 
adverse  person  in  interest,  is  not  Living ;  or, 
where  the  opposite  party  is  an  assignee,  ad- 
ministrator, executor,  or  legal  representative 
of  a  deceased  person ; 

2d.  Ten  days'  notice,  in  writing,  of  such 
intended  examination  must  be  given  to  the 
adverse  party,  specifying  the  points  upon 
which  the  party  or  person  is  intended  to  be 
examined.  But  in  special  proceedings  of  a 
summary  nature,  such  reasonable  notice  shall 
be  given  as  shall  be  prescribed  by  the  court  or 

ju<ig«; 
3d.  Where  notice  of  such  examination  is 

given,  and  the  opposite  party  resides  out  of 
the  jurisdiction  of  the  court,  such  party  may 
be  examined  by  commission,  issued  and  exe- 
cuted as  now  provided  by  law ; 

4th.  If  a  party  or  person  in  interest  have 
been  examined  under  this  section,  the  other 
party  or  person  in  interest  may  offer  himself 
as  a  witness  in  his  own  behalf,  and  shall  be  so 
received. 

Now,  the  ten  dayt^  notice  and  the  points  of 
examination  apply  only  to  the  party  or  person 
in  interest  offering  himself  as  a  witness,  on 
the  original  application,  in  his  own  behalf — 
not  to  the  opposite  party.  The  law  admits 
him,  of  course,  and  at  lar^  upon  all  the 
issues,  whether  his  examination  is  upon  com- 
mission or  otherwise.  Burling  v.  Ogden,  14 
How.  75;  S.  C.  6  Duer,  681. 

r.  Power  of  judge  to  perpetuate 

testimony. — ^A  judge  of  the  supremo  court 
has  power  to  order  a  deposition  to  be  taken 
before  the  county  judge  of  any  county  in 
this  State,  under  that  provision  of  the  revised 
statutes  entitled  '*  Of  proceedings  to  perpetu- 
ate testimony."  A  county  judge  has  the 
■same  power.  Sheldon  v.  nood,  2  Bosw.  267 ; 
S.  0.  Aff'd,  24  N.  Y.  (10  Smith),  607,  sub 
iiom.  Byxbie  v.  Wood. 


7.  Examination  de  bene  eese. 


a,  Bevised  Statutes  and  amend- 
ments:—  §  1.  Whenever  any  action  pending 
in  any  court  of  law,  being  a  court  of  record, 
shall  have  been  comraenccHl  by  the  actual  ser- 
vice of  process,  or  where  the  defendant  shall 
have  appeared  in  the  action,  either  party  may 
hay^  the  testimony  of  any  witness  taken  con- 


ditionally, to  be  used  in  the  cases  and  under 
the  circumstances  hereinafter  prescribed. 

§  2.  The  party  desiring  the  examination  of 
a  witness  may  apply  to  any  judge  of  the 
court,  upon  an  affidavit,  which  shall  state : 

1.  The  nature  of  the  action  and  the  plaint- 
iff's demand ; 
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2.  If  the  application  be  made  by  the  defend- 
ant, the  nature  of  his  defense ; 

3.  The  name  and  residence  of  the  witness ; 

4.  That  the  testimony  of  sach  witness  is 
material,  and  necessary  for  the  party  making 
such  application,  in  the  prosecution  or  defense 
of  such  suit,  as  the  case  may  be ;  and, 

5.  That  such  witness  is  about  to  depart 
from  this  State,  or  that  he  is  so  sick  or  infirm 
as  to  afford  reasonable  grounds  for  apprehen- 
sion that  he  will  not  be  able  to  attend  the  trial 
of  such  suit.  The  time  fixed  for  the  exami- 
nation, as  above  provided,  must  not  exceed 
twenty  days  from  the  date  of  such  order; 
and  if  the  exigencies  of  the  case  require  it, 
the  time  may  be  shorter.  See,  also.  Laws  of 
N.  Y.  1851,  ch.  472,  p.  871,  and  id.  1852, 
ch.  324,  §  2,  p.  471. 

h.  Deposition  of  witness  on  former 

triaL  —  Where  a  witness  is  still  living, 
although  in  another  State,  his  deposition 
taken  on  a  former  trial  between  the  same 
parties,  cannot  be  read  in  evidence.  Weeks  v. 
Lawerre,  8  arb.  530.  See,  also,  Wilbur  ▼. 
Selden,  6  Cow.  162. 

c.  Whan  obfection  must  be  taken. 

Where  the  evidence  of  a  party  was  taken 
conditionally,  and  the  execution  of  an  instru- 
ment was  proved  at  that  time  without  objec- 
tion being  raised,  held,  that  none  could  be 
made  at  the  trial.  Ward  v.  Whitney,  3 
Sandf.  399 ;  S.  C.  8  N.  Y.  (4  Seld.),  445. 
See,  also,  2  Cow.  and  Hill's  Notes,  558,  1213. 

d.  Discretion  of  the  officer— what 
answers  excluded. — Semble,  that  the  re- 

qnirements  of  the  statute,  which  require  that 
tne  ofiicer  before  whom  depositions,  de  bene 
ease,  are  taken,  shall  insert  every  answer  of 
the  witness  examined,  which  either  party 
shall  require,  is  sufficiently  complied  with,  if 
the  officer  excludes  the  answers  to  questions 
which  are  in  his  opinion  illegal  and  irrelevant. 
Gibson  v.  Pearsall,  1  £.  D.  Smith,  90. 

e.  Documents  proved  on  the  exam- 
ination.— A  party  who  has  proved  the  exe- 
cution of  documents  upon  the  examination  of 

a  witness  de  bene  esse,  is  not  required,  on  tU: 
call  of  his  opponent,  to  produce  those  docu- 
ments. The  party  proving  them  may  control 
them  until  they  are  read  in  evidence.  He  has 
it  within  his  election,  to  read  a  portion  of 
them,  and  refrain  from  using  the  others. 
The  opposite  party  must  procure  a  discovery 
of  them  before  the  trial,  or  be  prepared  with 
parol  evidence  of  the  contents,  on  a  refusal  to 
produce  them.  Edmanstone  v.  Hartshorn,  19 
N.  Y.  (5  Smith),  9. 

/.  Filing  of  deposition.— It  is  within 

the  power  of  the  court,  after  the  ten  days 
prescribed  by  the  statute  have  elapsed,  to 
allow  the  deposition  to  be  filed,  nunc  pro 
tunc.  BurdeU  v.  BurdeU,  11  N.  Y.  Leg.  Obs. 
189;  S.  0.  1  Duer,  625.  See,  also.  Bank  of 
Silrer  Creek  v.  Browning,  16  Abb.  272;  S.  C. 
Aff'd,  24  How.  609  (n.) 

g.  What  Will  be  a  waiver  of  objec- 
tion.— An  order  was  granted  for  the  exami- 
nation of  a  witness  de  bent  esse ;  it  was  shown 


that  the  adverae  pwty  had  notice  of  the 
examination,  and  appeared;  under  objection 
he  afterwards  cross-examined  the  witnesses. 
Held,  that  the  deposition  taken  under  such 
circumstances  became  effectual  proof  in  the 
cause.  Bushmore  v.  Hall,  12  Abb.  420.  It 
is  held,  in  Jackson  ex  dem.  Green  v.  Keni,  7 
Cow.  59,  that  a  party  cannot  object  that  the 
notice  for  an  examination  de  bene  esse  did  not 
give  him  time  u>  prepare  for  the  examination, 
where  he  appears  before  the  commissioner^ 
and  at  that  time  omits  to  object  for  that  rea- 
son, but  puts  his  objection  on  other  grounds. 

h.  Uninterrupted  abeenoe  not  n»-* 

Cessaiy. — It  is  not  necessary  that  the  witness 
should  be  uninterruptedly  absent  from  the 
time  of  taking  the  testimony  until  the  be^- 
ning  of  the  trial,  in  order  that  a  deposition 
taken  de  bene  esse  may  be  read  upon  such 
trial.  It  is  only  necessary  to  show  that  the 
witness  whose  testimony  is  offered,  is  not  in 
the  State  at  the  time  of.  the  trial.  Markoe  v. 
Aldrich,  1  Abb.  55. 

t.  Example  of  insoffidant  proof  to 
exclude  the  depositian.— It  wts  satis- 
factorily proven  that  the  witness  whose  evi- 
deuce  had  been  taken  de  bene  esse,  was  a  non- 
resident. Held,  that  where  a  single  interested 
witness  swore  that  he  had  seen  deponent  in 
the  State  only  a  little  while  before  the  trials 
was  insufficient  to  prevent  the  introduction  of 
the  testimony.  Nixon  v.  Palmer,  10  Barb. 
175 ;  S.  C.  8  N.  Y.  (4  Seld.),  398. 

j.  DepositionB   dd   bene   esse,  in 

criminal  cases.  — The  common  law  fur- 
nishes no  authority  for  taking  depositions  in 
criminal  cases  out  of  court,  without  the  eon- 
sent  of  the  defendant.  The  public  prosecutor 
cannot,  on  his  own  motion,  cause  witnesses 
to  be  examined  de  bene  esse,  even  after  indict- 
ment found.  The  defendant,  however,  has 
such  right.  The  exact  words  of  the  witness 
should,  as  nearly  as  possible,  be  used.  Peo- 
pU  V.  BesUll,  3  Hill,  289. 

*.  Commission,  reference.-— Where  a 

corporation  is  acting  as  receiver  in  the  matter 
of  former  capital  and  assets  of  such  corpora- 
tion, it  cannot  take  out  a  commission  for  the 
purpose  of  examining  witnesses.  This  is  the 
rule,  where  the  matter  in  controversy  has 
been  submitted  to  referees  under  a  special 
statute  authorizing  such  proceeding.  Wood 
V.  Howard  Insurance  Co.  of  New  York,  18 
Wend.  646. 

h  Preliminary  proof,   affidavit-  — 

The  preliminary  proof  of  the  necessity  of  an 
examination  de  bene  esse,  may  be  proved  by 
Affidavit,  unless  the  proof  is  objected  to  spe- 
cifically, on  the  ground  that  it  is  by  affidavit, 
and  mva  voce  testimony  is  insisted  on.  Jack- 
son ex  dem.  Green  v.  Kent,  7  Cow.  59. 

m.  Notice.  —  Notice  of  examination  de 
bene  esse  should  always  be  given.  Wait  v. 
Whitney,  7  Cow.  69. 

n.  When  to  be  read  in  evidence.— 

"  Such  deposition,  or  a  certified  copy  thereof, 
may  be  given  in  evidence  by  either  party,  on 
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the  trial  of  the  cause,  or  upon  the  assessment 
of  damages  therein  by  the  clerk,  or  by  virtue 
of  any  writ  of  inquiry  of  damages,  after  it 
shall  have  been  satisfactorily  proved  that  such 
witness  is  unable  to  attend  such  trial  or  assess- 
ment of  damages  personally,  by  reason  of  his 
death,  insanity,  sickness  or  settled  infirmity, 
or  that  he  has  continued  absent  out  of  this 
State,  so  that  his  attendance  at  such  trial  or 
assessment  of  damages  could  not  be  compelled 
by  the  ordinary  process  of  law/'  2  R.  S.  392, 
§  7.  If  the  party  has  not  been  seen  since  the 
examination,  has  no  fixed  habitation,  and  in 
pursuit  of  employment,  provmg  such  a  state 
of  facts  will  funiish  sufficient  grounds  for 
allowing  depositions  taken  de  bent  esse,  to  be 
introduced  as  evidence.  Ouytm  v.  Lewis,  7 
Wend.  26. 

0.  Proof  of  absence  must  be  satis- 

fiU3tory  to  the  court.— In  order  that  the 
deposition  of  a  witness  taken  de  bene  esse  can 
be  read  in  evidence  on  the  trial,  on  the  ground 
that  he  is  absent  from  the  State,  the  court 
must  be  satisfied,  by  competent  evidence,  that 
he  has  continued  absent  from  the  State,  sj 
that  the  ordinary  process  of  law  could  not 
compel  his  attendance  at  the  trial.  Where 
his  wife  declared,  out  of  court,  that  he  had 
gone  away  from  the  State,  and  was  absent,  is 
not  sufficient  evidence.  Fry  v.  Bennett,  4 
Duer,  247 ;  S.  0.  I  Abb.  289.  Old  age  alone 
not  sufficient  to  excuse  absence.  Jackson  ex 
dem.  Montresor  v.  Bice,  3  Wend.  180.  Where 
a  witness  testifies  that  by  reason  of  her  in- 
firmities he  believes  that  a  witness  could  not 
endure  a  journey  to  the  place  of  trial,  hdd, 
that  testimony,  taken  de  bene 'esse,  might  be 
received  in  evidence.  Clark  v.  Dibble,  16 
Wend.  601;  People  v.  Hodden,  3  Denio,  225. 

p.  Every  reasonable  effort  made  — 
depositions  may  be  read.—  Where  it  is 

clearly  shown  that  every  reasonable  effort  has 
been  made  to  find  the  witnesses,  in  order  that 
they  may  be  subjected  to  the  process  of  the 


court,  and  there  is  good  reason  to  suppose 
that  they  are  out  of  the  State:  held,  that 
this  is  sufficient  to  authorize  the  reading  of 
their  depositions.  Roberts  v.  Carter,  28  Harb. 
462;  S.  C.  17  How.  524. 

q.  What  sufficient  proof  of  absence. 

Where  proof  is  offered  that  a  person,  who 
has  been  examined  de  bene  esse,  is  a  resident 
of  another  State ;  that  since  he  was  exam- 
ined he  has  been  seen  there,  and  that  the 
witness  who  is  proving  his  absence,  is  informed 
and  believes  that  at  the  time  of  trial  he  is  at 
his  home,  this  is  sufficient  proof  of  absence. 
Donndl  v.  Walsh,  6  Bosw.  621 ;  S.  C.  AffM, 
33  N.  Y.  (6  Tiff.),  43 ;  29  How.  573. 

r.  How  prevented  from  being  read 

in  evidence.  —  '*  But  the  party,  against 
whom  such  deposition  is  to  be  used,  may  pre- 
vent the  reading  thereof,  by  satisfactory  proof 
that  sufficient  notice  was  not  given  him  to 
enable  him  to  attend  the  examination  of  such 
witness,  or  that  such  examination  was  not  in 
all  respects  fair,  and  conducted  as  herein 
prescribed."  2  R.  S.  393,  §  8: 

s.  Effect  of  the  deposition.— "Such 

deposition  shall  have  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness 
would  have,  if  given  on  such  trial  or  assess- 
ment, and  every  objection  to  the  competency 
or  credibility  of  such  witness,  and  to  the 
competency  or  relevancy  of  any  question  put 
to  him,  or  of  any  answer  given  by  him,  may 
be  made  in  the  same  manner  as  if  such  wit- 
ness were  personally  examined  oh  such  trial 
or  assessment."  2  R.  S.  393,  §  9. 

t.  Witness  may  be  compelled  to 

attend. —  "  The  officer  granting  such  order, 
upoTi  the  application- of  the  party  desiring  the 
examination  of  a  witness,  may  compel  the 
attendance  of  such  witness,  by  issuing  a  sum- 
mons for  that  purpose,  and  enforcing  the  same 
in  the  manner  prescribed  in  this  title."  2  R. 
S.  393,  §  10. 
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405.  Enlarging  time  for  proceedings  in  an  action. 

§  400.  [357.]  Definition  of  an  order. 

Every  direction  of  a  court  or  judge,  made  or  entered  in  writing,  and 
not  included  in  a  judgment,  is  denominated  an  order. 


a.  Distinotion  between  an  order 
and  a  judgment  is:    an  order  is  the 

decision  of  a  motion;  a  judgment  is  the 


decision  of  a  trial.  Bentley  y,  Jones,  4  How. 
335;  3  Code  R.  37;  King  v.  Stafford,  5 
How.  30 
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6.  Motion  papers.— It  is  the  duty  of 

the  respective  attorneys  to  file  the  papers 
used  hy  them  on  a  special  motion,  and  of  the 
prevailiiig  party  to  see  that  the  rule  is  entered 
m  conformity  with  the  decision.  Savage  v. 
Eelyea,  3  How.  276;  1  Code  R.  42;  Rule  3. 

c.  Motions,  IckQvsr  made. — All  motions 

shall  be  brought  before  the  court  on  a  notice, 
or  \y  an  onler  to  show  cause.  Rule  46.  But 
an  application  to  the  court  for  an  order  to 
remove  a  mere  technical  objection  may  be 
made,  ex  parte,  or  on  such  notice  as  the  court 
shall  direct.  Matter  of  Patterson,  4  IIow.  34. 

d.  Motions,  where  made.— Except  in 

the  city  of  New  York,  and  with  the  exception 
of  certain  cases  specified  by  law,  in  which  a 
motion  may  be  made  at  chambers,  motions 
must  be  made  either  at  a  general  or  special 
term.  Bedell  v.  Powell,  3  Code  R.  61.  But 
the  parties  may  stipulate  that  a  motion 
noticed  for  a  special  term  be  heard  before  a 
judge  at  chambers.  Kelly  v.  Thayer,  34  How. 
163.  An  order  entered  in  pursuance  thereof, 
should  be  '*  as  of  the  special  term,"  and  not 
''at  chambers  as  of  special  term."  lb. 

e.  General  road  laws  of  1847.— On 

a  motion  for  a  new  trial  and  assessment  of 
damages,  under  chapter  210,  held,  that  such 
motion  could  only  be  made  at  special  term. 
Matter  of  Fort  Plain  and  Cooperstown  Plank- 
road  Co,  ex  parte  Bansom,  3  Code  R.  148.  And 
that  an  order  granting  a  new  trial,  etc.  is  not 
appealable  to  the  general  term.  lb. 

/.  Petitions  should  be  "  to  the  supreme 
court  of  the  State  of  New  York."  Matter  of 
Bookhout,  21  Barb.  348.  The  supreme  court 
may,  on  petition,  remove  a  trustee  of  an 
express  trust,  who  is  such  by  virtue  of  a  will 
naming  him  executor;  although  at  the  time 
of  the  petition  he  has  not  completed  his  duties 
as  executor.  Quackenhoss  v.  Southwtck,  41 
N.  Y.  (2  Hand),  117.  A  petition  for  the 
removal  of  a  trustee  must  be  made  by  one 
immediately  interested  in  the  execution  of  the 
trust.  Livingstones  Petition,  2  Abb.  N.  S.  2; 
32  How.  20,  sub  nom.  Matter  of  Livingston  ; 
34  N.  Y.  (7  Tiff.),  655. 

g.  Motions  to  vacate  process  or 
proceedings  for  irregularity  must  be 

made  at  the  first  op{)ortunity  after  the  irregu- 
larity is  discovered,  and  before  the  moving 
party  takes  any  other  steps  in  the  cause. 
Persse  and  Brooks  Paper  Wrnksv.  WiTlei,  14 
Abb.  119;  Bowman  v.  TaUman,  28  How.  482; 
S.  C.  19  Abb.  84 ;  2  Rob.  632 ;  3  id.  633 ;  Law- 
rence v.  Jones,  15  Abb.  1 10 ;  Low  v.  Graydon, 
14  id.  444.  See  LaU»'  v.  Fisher,  2  Rob.  669; 
also  Rule  39.  Otherwise  it  is  waived.  Mc- 
Fivers  v.  Markler,  1  Johns.  Cas.  248 ;  NicJiols 
V.  Nichols,  10  Wend.  560;  Cowman  v.  Lovett, 
10  Paige,  559;  Watt  v.  Crawford,  11  id. 
470;  S.  C.  Aff'd,  2  Denio,  595,  sub  nom. 
Ferris  v.  Crawford;  Patterson  v.  Graves,  11 
How.  91 ;  Jones  v.  United  States  Slate  Co. 
16  id.  129 ;  Titus  v.  Eelyea,  id.  371 ;  S.  C.  8 
Abb.  177;  Reynolds  v.  Champlain  Trans- 
portation Co.  9  How.  7 ;  Beddy  v.  Wilson, 
id.  34;  Wood  v.  Anthony,  id.  78;  Bulkley  v. 


Bulkley,  6  Abb.  307.  Unless  some  excuse 
for  the  delay  is  shown.  Ltucrence  v.  Jones, 
15  Abb.  1 10.  Ignorance  of  the  practice  is  do 
excuse.  Moreland  v.  Sanford,  1  Denio,  660. 
A  party  movmg  to  set  aside  a  judgment  for 
irregularity,  must  do  so  witliin  one  year  after 
its  commission.  Cotes  v.  Smith,  29  How.  327  ; 
31  id.  146;  Moulton  y.  De  ma  Cartu,  6 
Rob.  470 ;  Van  Benthuysen  v.  Lyle,  8  How-. 
312;  WhiUhead  v,Pecare,9  id.  35.  After 
a  delay  of  three  months,  an  irregular  jud^* 
ment  was  not  set  aside.  Jones  v.  United  States 
Slate  Co.  16  How.  129.  But  one  may  move 
to  set  aside  for  want  of  jurisdiction,  after  the 
lapse  of  one  year.  Hallett  v.  Bighters,  13  How. 
43 ;  Borsdorff  v.  Dayton,  17  Abb.  36  (n.)  ; 
Sinwnson  v.  Blake,  12  Abb.  331 ;  S.  C.  20 
How.  484. 

Where- defendant  moved  to  set  aside  the 
judgment  for  irregularity,  and,  pending  such 
motion,  gave  notice  of  an  appeal,  held,  not  & 
waiver  of  the  motion.  Clumpha  ▼.  Whiting, 
10  Abb.  448.  In  all  cases  of  irregularity 
merely,  or  to  open  a  default,  and  where  the 
court,  at  general  term,  does  not  pass  upon 
any  portion  of  the  merits,  the  motion  is 
properly  made  at  special  term.  Corning  t. 
Powers,  9  How.  54.  No  question  relating  to 
a  mere  irregularity  can  be  examined  on  appeal 
from  a  judgment.  Irregularities  in  the  pro* 
ceedlngs  can  be  corrected  only  on  motion 
made  at  the  special  term.  McGany  v.  Board 
of  Supervisors  of  New  York,  1  Sweeny,  217 ; 
S.  C.  before,  7  Rob.  464. 

h.  One  motion  in  two  actions.— 

Where  there  are  two  actions  in  the  same 
court,  between' the  same  parties,  it  seems  that 
but  one  set  of  motion  papers,  one  order,  and 
the  costs  of  one  nyotion,  only,  will  be  allowed 
in  both  cases,  where  the  object  of  the  motions 
are  the  same  in  both,  and  made  at  the  same 
time.  Homfager  v.  Homfager,  6  How.  13; 
S.  C.  1  CodeR.  N.  S.  181. 

•'.  Motion  papers  must  be  le^bly 

written. —  Rule  26.  Where  motion  papers 
are  badly  defaced  with  interlineations  and 
ei-asures,  the  motion  will  be  denied  for  that 
reason.  Henry  v.  Bow,  20  How.  215.  So  an 
injunction  may  be  dissolved  for  the  same 
reason.  Johnson  v.  Casey,  28  How.  492;  S.  C. 
3  Rob.  710.  Also,  costs  of  motion  refused. 
Baney,  Jones,  8  D.  &  R.  114. 

j.  One  motion  must  embody  all 

objections. — AVhere  a  party  objects  to. any 
proceedings  in  a  cause,  he  must  embody  all  his 
objections  in  one  motion.  It  is  not  permissi- 
ble to  make  separate  motions  for  each  objec- 
tion. Desmond  v.  Wolf,  1  Code  R.  49 ;  S  C. 
6  N.  Y.  Leg.  Obs.  389,  sub  nom.  Desmond  v. 
Woolf;  Pattison  v.  Bacon,  12  Abb.  142;  21 
How,  478.  See  Schlemmer  v.  Myerstein,  19 
id.  413;  Mills  t.  Thursby,  11  id.  115. 

k.  Notice  of  motion  must  be  given 
for  the  first  day  of  the  term,  and  be  accompa- 
nied with  copies  of  the  papers  on  which  the 
motion  is  to  be  made.  Rule  27 ;  President  of- 
Ogdenshurgh  Bank  y.  Paige,  2  Code  R.  67; 
Walrath  v.  Killer,  id.  129. 
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I.  Speoifyixig  gronnds  of  motion.— 

The  certain  grounds  of  a  motion  should 
appear  plainly,  either  by  the  notice  of  motion 
or  the  affidavits.  Ellis  v.  JontSy  6  How.  296. 
See  Rule  39 ;  Lalor  t.  Fisher,  2  Rob.  669 ; 
Moulton  y,  Derna  Carty,  6  Rob.  470. 

m.  Withdrawing  notice  of  motion. 

It  is  a  settled  rule  that  a  notice  of  motion 
served  cannot  be  withdrawn  or  countermanded 
without  payment  of  the  costs  of  the  motion. 
Walkenshaw  y.  Perzel,  32  llow.  310;  5  Rob. 
648;  7  id.  606,  sub  nom.  Walkinshaw  v. 
Perzel;  Bates  v.  Jaines,  I  Duer,  668.  But 
where  a  motion  embraces  two  distinct  mat- 
ters, as  for  leave  to  add  parties  defendant, 
and  for  an  injunction  and  receiver,  the  motion 
as  to  the  first  part  may  be  withdrawn,  leaving 
it  still  pending  as  to  the  latter,  without  pay- 
ment of  costs.  Walkenshaw  v.  Perzely  supra, 

n.  Death  of  plaintiff  pending  a 

motion. — Where,  after  a  motion  had  been 
argued  and  submitted,  but  before  it  was 
decided,  the  plaintiff  died,  heldy  that  an  order 
of  revival  must  be  had  before  the  decision  of 
such  motion  could  be  entered.  Beed  v.  Butler^ 
11  Abb.  128. 

0.  Parties  concluded  by  order.— It 

is  well  settled  that  an  order  made  in  a  sum- 
mary application,  in  a  suit,  is  not  conclusive 
as  to  a  person  not  a  party  to  the  suit,  although 
such  person  appears  by  counsel  and  opposes 
the  order..  Acker  v.  Ledyard,  8  Barb.  515; 
S.  C.  8  N.  Y.  (4  Seld.),  62.  See  Clark's 
Case,  15  Abb.  227. 

p.  Irregular  order  binding  until  set 

aside. — An  irregular  order,  as  m  a  case  of 
insufficient  notice,  or  defective  papei-s,  or  in 
the  wrong  county,  is  not  void,  and  is  binding 
until  vacated.  Blackmar  v.  Van  Imcager,  5 
How.  367 ;  1  Code  R.  N.  S.  80,  sub  nom. 
Blackman  v.  Inwagen. 

q.  Stay  of  proceedings,  continu- 
ance of. — Where  there  is  a  stay  of  proceed- 
ings until  a  motion  is  decided,  and  the 
decision  of  such  motion  contains  a  continu- 
ance of  the  stay*  there  is  no  point  of  time  at 
which  there  is  not  an  operating  stay ;  there- 
fore, the  opposite  party  cannot  take  any  step 
intermediate  such  decision  and  the  service  of 
the  order.  Warren  v.  Wendell,  13  Abb.  187. 
A  stay  of  proceedings  may  be  granted  pend- 
ing a  motion  to  vacate  an  order  which  the 
moving  party  has  appealed  from,  and  such 
appellant  is  not  required  to  withdraw  his  ap- 
peal meanwhile.  Belmont  v.  Erie  BaUwav  Co, 
6  Abb.  N.  S.  442. 

r.  Order  on  defkult.  —  If  a  motion  is 
noticed  for  a  day  out  of  an  appointed  term,  it 
must  be  brought  on,  on  the  day  specified,  and 
if  the  moving  party  does  not  appear  on  that 
day,  he  is  not  on  a  subsequent  day  entitled  to 
his  motion  by  defuult.  Vemovy  v.  Tauney, 
3  How.  359.  See  §  404.  But  if  no  one  appears 
in  opposition,  the  moving  party,  on  proof  of 
notice,  is  entitled  to  the  relief  asked  for. 
Rule  46.  But  only  to  that  asked  for.  Ander- 
son  V.  Johnson,  1  Sandf.  713;  1  Code  R. 
95 ;  €.  y.,  where  a  notice  of  motion  concluded. 


''and  for  such  other  and  further  order  as 
the  court  may  deem  pro|ier  to  grant,"  but 
did  not  specify  an  intention  to  apply  for  costs 
of  motion,  an  order  on  default,  granting  the 
relief  asked  for,  and  also  costs,  under  the 
words  "  and  for  such  other,"  etc.  was,  ^  fair 
as  to  the  granting  of  costs,  struck  out  as 
irregular.  Northrop  v.  Van  Dusen,  3  Code 
R.  140;  5  How.  134.  The  court  of  appeals 
will  not  grant  an  order  by  default  which  inter- 
feres with  the  control  of  their  calendar.  Grain 
V.  Rowley,  4  How.  79.  If  the  service  of  the 
notice,  or  the  proof  of  service  is  insufficient, 
the  motion  will  be  denied,  although  no  one 
appears  in  opposition.  Jackson  v.  GUes,  3 
Gaines  R.  88.    ' 

*.  Technical  oTcoections.— All  objec- 
tions of  a  mere  technical  character,  to  a  motion, 
must  be  made  before  the  ments  of  it  are  gone 
into ;  if  not,  they  will  be  considered  as  waived. 
Boosevelt  v.  Dean,  3  Gaines  R.  105 ;  Main  y. 
Pope,  16  How.  271. 

t  Affidavits  in  support  of  moHon* 

Where  a  short  service  of  motion  papers  is 
made  by  mail,  but  actually  received,  and  sub 
sequently  in  time  for  the  same  special  term 
mentioned  in  the  former  notice,  a  second 
notice  is  personally  served,  that  a  like  motion 
will  be  made  upon  the  papers,  copies  of 
which  have  been  served  by  mail,  such  papers 
may  be  read  on  the  second  motion.  Van  Ben- 
thuysen  v.  Stevens;  14  How.  70.  Although  a 
party  making  a  motion  is  not  ordinarily 
allowed  to  read  affidavits  in  support  of  his 
motion,  copies  of  which  have  not  been  served, 
yet  in  cases  where  the  affidavits  read  in 
opposing  a  motion,  introduce  new  matter 
which  may  operate  as  a  surprise  upon  the 
moving  party,  he  is  sometimes  allowed  to  have 
the  motion  stand  over  for  the  purpose  of 
obtaining  affidavits  to  contradict  or  explain 
the  new  matter  alleged,  especially  when  the 
new  matter  charges  the  moving  party  with 
bad  faith.  Schermerhomv.  Van  Voast,  1  Gode 
R.  N.  S.  400;  S.  G.  5  How.  458. 

u..  Irrelevant  and  scandalous  affi- 
davits.— The  court  will  always  see  to  it, 
without  any  motion,  that  no  papers,  not  other- 
wise strictly  necessary,  are  allowed  to  go 
upon  its  files  or  into  its  records,  which  tend 
to  discredit,  degrade  or  defame  one  of  its 
members.  Any  matter  set  forth  in  an  affida- 
vit, tending  to  disparage  the  judge,  or  to  bring 
him  into  disrepute  and  disfavor,  if  not  to 
challenge  his  truthfulness  and  integrity  in  his 
official  conduct,  will  be  stricken  out  and 
taken  from  the  motion  papers.  People  t. 
Albany  and  Susquehanna  Bailroad  Co,  39 
How.  49;  S.  G.  8  Abb.  N.  S.  122;  S.  0. 
Aff'd,  sub  nom.  People  v.  Church,  2  Lans. 
459. 

V.  Extent' of  relief. — Where  the  notice 
of  motion  asks  for  specific  relief,  or  for  such 
other  and  further  order  as  may  be  iust,  the 
court  may  gi*ant  any  relief  compatible  with 
the  facts  of  the  case.  People  v.  Turner,  1 
Gal.  R.  152.  Where  the  notice  of  motion 
asked  to  dissolve  an  iigunction    "and  te 
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other  and  further  relief,"  etc.,  wn 
requiring  »  new  defendant  to  be  joined  in  the 
action  was  held  regular,  as  being  authoriaed 
by  the  prayer  for  other  relief.  Martin  t. 
Kanouse,  2  Abb.  390.  See  Mtnrn  t.  JBwofa, 
7  How.  449 ;  S.  C.  Aff'd,  8  id.  40.  It  ia 
irregular  to  grant  affirmative  relief  to  a  party 
opposing  a  motion,  upon  matters  spearing  in 
the  opposing  papers  which  the  moving  party 
has  had  no  opportunity  to  answer.  Garde  v. 
SheUbn,  3  Barb.  232.  A  motion  may  be 
granted  in  part  and  denied  in  part.  De  SarUes 
T.  Searle,  11  How.  477.  On  moticMi  to  vacate 
an  ex  parte  order  granting  a  stay,  the  court 
may  order  a  stay.  Clun^ka  v.  nhMng,  10 
Abb.  448. 

ID.  Attachment. —  Where  a  motion  is 
made  to  set  aside  an  attachment  issued  on 
the  ground  of  fraud,  and,  pending  the  motion, 
the  referee  to  whom  the  action  had  been  re- 
ferred reports  in  favor  of  the  plaintiff,  and 
that  there  was  fraud,  such  report  can  have  no 
effect  or  control  in  the  decision  of  the  motion. 
Biffney  v.  Tallmadgey  17  How.  556. 

X.  Amending  moving  papers.— 

Where  it  appeared,  after  the  motion  had  been 
heard  and  decided,  that  the  opposing  affida- 
vits did  not  contain  any  jurat  or  signature  of 
the  officer  before  whom  it  was  sworn,  leave 
was  granted  to  swear  to  the  affidavit  anew. 
Heea  v.  Snell,  8  How.  185,  187  (n.) 

y.  Be-argoment  of  motion.  — Re- 
argument  of  a  motion  is  only  allowed,  where 
it  appears  that  the  justice  deciding  the  motion 
has  overlooked,  mistaken  or  misapprehended 
some  material  fact ;  or  has  decided  upon  some 
question  of  law  not  raised  or  argued  by 
counsel.  It  is  not  allowed  merely  for  the 
purpose  of  introducing  the  consideration  of 
facts  not  in  existence  at  the  time  the  motion 
was  decided.  Webb  v.  Grroom,  6  Rob.  532; 
Newell  v.  WJieeUr,  4  id.  190;  S.  C.  2  Abb. 
N.  S.  134;  Mount  v.  Mitchell,  32  N.  Y.  (5 
Tiff.),  702.  Under  any  circumstances,  leave 
to  re-argue  will  rarely  be  granted  where  there 
is  a  remedy  by  appeal.  BqUes  v.  Duff,  56 
Barb.  567 ;  McGarry  v.  Board  of  Supervisors 
of  New  York,  1  Sweeny,  217. 

2'  Renewing  a  motion.— An  interlocu- 
tory motion,  once  fully  heard  and  decided, 
cannot  be  renewed  except  upon  leave  of  the 
court  for  that  purpose  obtained.  BolUs  v. 
Duffy  56  Barb.  567  ;  Belmont  v.  Erie  Rail- 
way Co.  52  id.  637;  Mitchell  v.  Allen,  12 
Wend.  290;  DoUfus  v.  Frosch,  5  Hill,  493; 
Alkn  V.  Gibbs,  12  Wend.  202;  WUlet  v. 
Fayerweather,  1  Barb.  72 ;  Bellinger  v.  Mar- 
HnddUy  8  How.  113;  Bowman  v.  Sheldon,  5 
Sandf.  657;  S.  C.  10  N.  Y.  Leg.  Obs.  339; 
Cazneau  v.  Bryant,  4  Abb.  402;  S.  C.  6 
Duer,  668 ;  SnytUfr  v.  White,  6  How.  321 ; 
Mills  V.  Thursby,  11  id.  114;  Rule  23.  Unless 
a  different  Mtate  of  facts  has  arisen  since  the 
first  determination.  Belmont  v.  Erie  BaiUoay 
Co.  supra.  But  a  motion  to  open  default  is 
not  the  review  of  a  previous  decision,  on  a 
matter  whereon  both  parties  have  been  heard, 
and  there  is  no  impropriety  in  moving  to 
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open  a  default  before  judges  odier  than  those 
who  granted  the  default.  Bolles  v.  Dug,  56 
Barb.  567 ;  Bamsay  v.  Erie  BaUway  Co,  9 
Abb.  N.  S.  242.  The  omission  to  enter  an 
order  does  not  give  the  right  again  to  agitate 
the  question  by  a  fresh  motion.  Peet  v.  Coio- 
enhoven^  14  Abb.  56.  The  granting  of  leave 
to  renew  a  motion  rests  entirely  in  the  discre- 
tion of  the  court,  and  such  an  order  is  not 
appealable.  Smith  v.  Spalding,  30  How.  339 ; 
S.  G.  3  Rob.  615 ;  WhiU  v.  Munroe,  12  Abb. 
357 ;  S.  G.  33  Barb.  650.  See  Livingston's 
Petition,  2  Abb.  N.  S.  2;  S.  G.  32  How.  20, 
sub  nom.  Matter  of  Livingston;  34  N.  Y. 
(7  Tiff.),  555.  After  a  motion  has  been 
denied,  upon  the  ground  of  a  mere  techni- 
cality, it  is  proper  to  allow  a  renewal  of  it 
upon  the  merits.  Adams  v.  Bush  (No.  2.),  2 
Abb.  N.  S.  112;  Marvin  Y.Lewis,  12  Abb. 
482.  A  renewal  of  a  motion  cannot  be  ob- 
tained on  the  ground  of  additional  facts, 
where  such  facts  were  known,  but  not  iiusisted 
upon,  at  the  hearing  of  the  original  motion. 
Pattison  v.  Bacon,  12  Abb.  142;  21  How. 
478.  See  Schlenimer  v.  Myerstein,  19  id. 
412 ;  Lovell  v.  Martin,  12  Abb.  178. 

Although  a  motion  cannot  be  renewed 
without  leave^  it  is  not  uncommon  to  give 
notice  of  an  application  for  such  leave,  and, 
in  the  same  notice,  to  give  notice  of  renewing 
the  motion,  conditionally,  in  case  such  leave' 
be  granted.  Fowler  v.  Huber,  7  Rob.  52 ; 
Bolles  V.  Duff',  56  Barb.  567. 

aa.  Seoond  motion  for  same  relief. 

A  motion  will  not  be  daoied  merely  on  the 
ground  that  a  notion  has  already  been  made 
of  a  similar  nature  and  denied,  if  new  facts 
are  proved  in  the  seoond  motion,  such  as 
would  be  a  ground  for  giving  leave  to  renew. 
Butts  V.  Burnett,  6  Abb.  N  S.  302. 

bb.   Conditional  order.— Where  an 

order  is  granted  on  condition,  the  condition 
must  be  performed  instanter,  t.  e.,  within 
twenty-four  hours,  unless  a  particular  time  is 
mentioned  in  the  order.  Sabin  v.  Johnson,  7 
Gow.  421.    An  order  grantecf  on  payment  of 
costs  is  a  conditional  one,  and  is  of  no  effect 
unless  the  costs  are  paid  instanter.  The  party 
who  is  to  pay  must  seek  and  tender  them  to 
the  other.  Pugsley  v.   Van  Alen,  8  Johns. 
352;    Hoffman  v.    Tredwdl,    5    Paige,    82. 
And  he  must,  at  his  peril,  take  notice  of  the 
order  of  the  court,  without  waiting  to  be 
served  with  a  copy.   Willink  v.  Benwtck,  22 
Wend.  608.    And  if  the  costs  are  not  paid 
on  demand,  the  other  party  may  proceed  as 
if  no  order  had  been  made.  Pugsley  v.  Van 
Alen,  supra.     Where  an  order  required  a 
party  to  amend,  and  directed  him  to  pay  costs, 
it  was  held  that  the  payment  of  costs  was 
not  a  condition  precedent  to  the  amendment. 
Sturtevant  v.  Fairman,  4  Sandf.  674;  Rule 
32.   See  Fordv,  David,  1  Bosw.  569.   Where 
a  party  is  relieved  from  an  order  obtained 
against  him  by  the  adverse  party,  upon  certain 
conditions  specified  in  the  decision  of  the 
court,  it  is  the  duty  of  such  party  to  draw  up 
and  enter  the  order  granting  the  same,  with- 
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out  unreasonable  delaj,  and  if  he  neglects  to 
do  so,  the  adverse  party,  on  filing  an  affidavit 
showing  sucli  neglect  and  that  the  conditions 
of  the  order  have  not  been  complied  with, 
may  proceed  to  carry  into  effect  the  original 
order,  without  entering  an  order  upon  the 
application  to  be  relieved  against  it.  Hoffman 
T.  TredweU,  5  Paige,  82. 

ce.  Subsequent  order  at  chambers. 

After  an  order  of  the  court  in  a  cause,  a 
further  order  of  a  judge  at  his  chambers,  on 
the  same  matter,  is  irregular.  Sianahwy  v. 
DureU,  1  Johns.  Gas.  396. 

dd.  entitling  order. — The  mere  entitlm^ 
an  order,  as  at  special  term,  which,  by  law, 
may  be  made  before  a  judge,  out  of  court,  or 
the  making  of  it  by  the  judge  when  sitting 
at  special  term,  instead  of  when  sitting  at 
chambers,  does  not  vitiate  the  order.  Matter 
of  Knickerbocker  Bank,  19  Barb.  602.  See 
Dresser  v.  Van  Pelt,  15  liow.  19 ;  S.  C.  6 
Duer,  687;  Disbrow  t.  Folger,  5  Abb.  63; 
Harris  v.  Clark,  10  How.  415.  If  such  an 
order  is  to  be  appealed  from,  it  is  to  be  entered 
as  if  made  at  the  special  term.  Matter  of 
Knickerbocker,  supra, 

ee.  Order,  how  entered.  — An  order 

made  out  of  term  and  upon  notice,  must  be 
entered  with  the  clerk  of  the  county  where 
the  papers  are  filed;  t.  e.,  where  the  venue 
is  laid,  and  it  is  the  duty  of  the  prevailing 
party  to  see  that  the  order  is  entered  in  con- 
formity with  the  decision.  Savage  ▼.  Belyea, 

3  How.  276;  1  Code  R.  41  See  La  Farge 
y.  Van  Wagenen,  14  How.  54.  If  it  does 
not,  or  a  different  order  is  entered,  it  is  irreg- 
ular. ITiZiiaiMV.  ifurray,  2  Abb.  N.S.  292; 
S.  C.  32  How .  187.  An  order  made  ex  parte  at 
chambers  need  not  be  entered.  Savage  v.  B/eU 
yea,  supra.  The  date  of  an  order  should  cor- 
respond with  the  time  of  the  actual  entry  of 
the  same,  but  where  the  party  who  is  entitled 
to  draw  up  the  order,  enters  it  as  of  the  time 
of  the  decision  of  the  court,  he  cannot  after- 
wards object  that  it  was  not  actually  entered 
at  that  time.  If  he  neglects  to  enter  it  for 
twenty-four  hours  after  the  decision  is  pro- 
nounced, any  other  interested  party  may 
enter  it ;  and  where  the  order  is  special  in  its 
provisions,  he  should  submit  a  copy  of  the 
proposed  order  to  the  adverse  party,  that  he 
may  propose  amendments.  Whitney  v.  Belden, 

4  Paige,  140.  The  unsuccessful  party  may 
enter  the  order  when  he  desires  to  appeal,  if 
ths  prevailing  party  omits  to  do  so.  Feet  v. 
Cowenhoven,  14  Abb.  56. 

^.  As  to  what  time  an  order  re- 
lates.— Where  the  court  delays  announcing 
its  decision  on  a  motion,  the  decision,  when 
made,  will  relate  back  to  the  time  when  the 
motion  was  made,  and  any  proceeding  in  the 
case  intermediate  the  making  of  the  motion 
and  the  rendering  of  the  decision,  will  be  at 
the  risk  of  being  set  aside,  if  conflicting 
with  the  decision.  Willson  v.  Henderson,  15 
How.  90. 

gg-  Order,  when  void.— An  order,  in 
■upplementary  proceedings,  returnable  on  Son- 
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day,  is  a  nullity.  Aretie  Fire  Insurance  Co» 
V.  Hicks,  7  Abb.  204.  It  seems  so,  with  one 
made  in  the  wrong  county.  Newcomb  v.  Beed, 
14  How.  100.  See  Bangs  v.  Selden,  13  id. 
374 ;  Bktckmar  v.  Van  Inwager,  5  id.  367 ; 
^.  C.  1  Code  R.  N.  S.  80,  sub  nom.  Black- 
man  V.  Inwagen;  Eddy  v.  Howlett,  2  Code 
R.  76 ;  Harris  v.  Clark,  10  How.  415. 

hh.  Examination   of   parties.— A 

judge  before  whom  a  motion  is  heard  at 
special  term,  cannot  direct  the  respondent  to 
appear  before  him  and  be  examined  orally 
touching  the  matters  of  fact  involved  in  the 
controversy,  and,  upon  his  refusing  to  submit 
to  such  examination,  determine  the  motion 
against  him,  as  upon  the  confession  of  the 
allegations  presented  by  the  opposite  party. 
Meyer  v.  Lent,  7  Abb.  225 ;  Rev'g  16  Barb. 
538.  See  §  401.  It  seems  that  if  the  afiidar 
▼its  upon  a  motion  are  not  sufficiently  definite 
and  certain,  the  court  should  order  a  refer- 
ence to  try  the  question  raised.  Meyer  v. 
Lent,  supra, 

n.  Commission  to  take  testimony 

for  a  motion. — See  ante,  p.  749-751. 

jj.  Motion  heard  on  pleadings.— In 

motions  to  be  heard  on  the  pleadings,  it  is 
never  necessary  to  serve  copies  on  the  parties 
to  the  suit.  Newbury  v.  Newbury,  6  How. 
182;  S.  C.  10  N.  Y.  Leg.  Obs.  52;  1  Code  R. 
N.  S.  409. 

kk.  Pleadings  served  on  the  adverse 
party  should  be  perfect  copies  of  the  originals, 
including  the  signature  of  counsel,  jurat,  etc. 
The  party  served  has  a  right  to  presume  that 
the  copy  served  is  a  correct  copy ;  and  where 
the  original  is  correct  and  the  copy  served 
defective,  the  party  serving  the  defective  copy 
may  serve  an  amended  copy  on  payment  of  tiie 
costs  occasioned  by  such  irregularity.  Little 
John  V.  Munn,  3  Paige,  280. 

K.  Right  to  commence.— Where  a 

party  brings  a  motion  before  the  court  on  an 
order  to  show  cause,  the  order  is  regarded  as 
a  notice  of  motion,  and  he  is  entitled  to  open 
and  close  the  argument.  New  York  and  Hnr- 
lem  Bailroad  Co,  v.  Mayor,  etc,  of  New  York, 
1  Hilt.  562. 

mm.  Objection  to  a  complaint  on 

motion. —  As  a  general  rule,  on  a  motion  by 
plaintiff*,  after  a  cause  is  at  issue  and  in  the 
orderly  course  of  proceedings,  the  court  will 
not  consider  an  objection  raised  by  defendant, 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Banks  t. 
Maher,  2  Bosw.  690. 

nn.  Impeachment  of  deponent  on  a 

motion. — The  deponent  of  an  affidavit,  used 
on  a  motion,  may  be  impeached  by  opposing 
affiidavits,  but  the  opposite  party  should  be 
allowed  an  opportunity  to  rebut  such  impeach- 
ment. See  Francis  v.  Church,  Clarke,  475 ; 
Merritt  v.  Baker,  11  How.  456;  Clarke  t. 
Frost,  3  Caines,  125.  Contra,  Callen  ▼• 
Kearny,  2  Cow.  529. 

00,  Costs  of  a  motion  are  nerer  giTeo 
on  a  iQOtioa  being  tak«&  by  ^afiMilt,  rnil^wp 


762 


MonoMS  AND  Orders. 


r§401. 


Mked  for  in  the  notice,  or  order  to  show  cause. 
Banta  v.  MarcdluSy  2  Barb.  374.  But  if  the 
parties  appear  and  litigate  the  motion  upon 
the  merits,  costs  are  then  in  the  discretion  of 
the  court,  whether  asked  for  by  notice  or  not. 
id.  Where  a  plaintiff  only  succeeded  in  part 
of  his  motion,  no  costs  were  allowed  to  either 
party.  Corbin  v.  George,  2  Abb.  465 ;  Chap- 
man y.  Lemon,  11  How.  235.  So  costs  were 
denied  where  the  moving  party  asked  for  more 
than  he  was  entitled  to.  Whipple  v.  WiUiams, 
4  liow.  29.  So  costs  were  denied  the  movmg 
party,  because  he  improperly  asked  for  them. 
Weeks  v.  Southwick,  12  How.  170.  Motion 
costs  cannot  be  allowed  or  taxed  as  part  of 
the  judgment.  Johnson  Y.JilUtt,  7  Uow.  485. 
A  motion  will  be  denied  with  costs  whsre  the 
notice  of  motion  does  not  specify  the  grounds 
of  the  motion.  Perkins  v.  Mecui,  22  id.  476; 
Sdover  v.  Forbes,  id.  477.  A  motion  to 
set  aside  a  summons  and  complaint  on  the 
ground  that  the  folios  were  not  marked,  was 
denied  with  costs,  where  the  moving  papers 
were  obnoxious  to  a  similar  objection.  Sawyer 
V.  Schoonmaker,  8  Uow.  198. 

pp-  Service  of  order.— An  order  made 
at  special  term  is  properly  served  by  deliver- 
ing a  copy,  and,  at  the  same  time,  showmg  a 
certitied  copy  of  the  original.  Smith  v.  Smith, 
23  How.  134;  S.  G.  14  Abb.  130;  S.  G.  Aff'd, 
id.  468. 

qq.  One  appeal  firom  two  orders.— 

Where  two  orders  are  made  and  entered  in  a 
cause  on  the  same  day,  one  of  which  is  sub* 
fitantially  embraced  in  the  other,  and  the 
defendant  appeals  from  both  orders,  but  one 
appeal  and  one  appeal  bond  only  is  necessary. 
Gregory  v.  Dodge,  3  Paige,  90.  See  Toll  v. 
Thomas,  15  How.  316. 

rr.  Practice  of  the  superior  court 
as  to  granting  motions  by  default.— 
See  Cobb  v.  Lackey,  12  Uow.  200 ;  S.  G.  4 
Duer,  673  ;  2  Abb.  158 ;  also,  note  to  §  27 

OT.  Decision  of  a  demurrer,— Where 

an  order  is  granted  sustaining  a  demurrer  to 
the  whole  pleading,  without  leave  to  amend 
or  answer,  it  is  considered  as  a  judgment,  and 
must  be  treated  as  such  in  taking  an  appeal. 
Dolph  V.  White,  8  How.  275 ;  Drummond  v. 
Huason,  id.  247 ;  S.  G*  1  Duer,  633.  But  where 
such  leave  is  allowed,  it  is,  at  most,  only  a 
defeasible  order  for  a  judgment,  not  a  judg* 
ment.  *Phipp8  v.  Van  Cott,  4  Abb.  90;  S.  G. 
15  How.  110.  So  a  decision  at  general  term, 
which  merely  affirms  such  an  order,  is  itself 
an  order.  Ford  v.  Turner,  5  Duer,  684;  S. 


G.  13  How.  193,  sub  nom.  Ford  y.  .^j^m^^, 

3  Abb.  385.  A  decision  sustaining  a  de- 
murrer to  only  part  of  a  pleading,  is  an 
order.  Drummond  v.  Husson,  8  How.  247; 
S.G.I  Duer,  633.  If  the  time  allowed  to  an- 
swer or  amend  has  expired  and  judgment  has 
been  entered,  the  appeal  must  be  taken  as  from 
a  judgment.  HeynMs  v.  Freeman,  4  Sandf. 
702.  If  otherwise,  as  from  an  order,  id.  Ives 
T.  MiUer,  19  Barb;  197.  But  see  Bentley  v. 
Jones,  4  Uow. 335 ;  S. G.3  Gode  R.  37 ;  Wood 
v.  Lambert,  3  Sandf.  724 ;  1  Gode  R.  N.  8. 
214;  King  v.  Stafford,  5  How.  30;  Lewis  v. 
Acker,  8  How.  414.  Where  an  appeal  is 
taken  to  the  general  term  from  a  decision  on 
a  demurrer,  as  an  appeal  from  an  order,  and 
the  general  term  atlirms  such  decision,  and 
judgment  is  thereupon  entered,  the  cause 
must,  in  alt  cases,  be  again  brought  before  the 
general  term,  on  appeal  from  the  judgment, 
before  it  can  be  appealed  to  the  cour.  of  ap- 
peals. See  HoUister  Bank  of  Buffalo  v.  VaU, 
15  N.  Y.  (1  Smith),  593. 

i*^  Decision  of  a  moticm  under  §  247, 

for  judgment,  on  account  of  frivolousness,  is 
an  order  and  not  a  judgment.  Western  BaH- 
road  CorporcUion  v.  Kortright,  10  Uow.  457 ; 
Gould  V.  Carpenter,  7  id.  98.  But  such  an 
order  is  appealable  to  the  general  term,  be- 
cause it  involves  the  merits  of  the  action,  id. 
But  it  has  been  held  in  other  cases  that  a 
decision  under  this  section  is  a  judgment,  and 
must  be  appealed  from  as  such.  Bentley  v, 
Jones,  3J0ode  R.  87 ;  S.  G.  4  Uow.  335 ;  Dor- 
row  V  MUler,  3  Gode  R.  241 ;  S.  G.  5  Uow. 
247 ;  King  v.  Stafford,  5  Uow.  30 ;  Roberts  v. 
Morrison,  7  id.  396;  S.  G.  11  N.  Y.  L%.  Obs. 
01 ;  Lawrence  v.  Davis,  7  Uow.  354;  UuU  v. 
Smith,  8  id.  150;  S.  G.  1  Duer,  649;  Martin 
V.  Kanousi,  2  Abb.  390 ;  Bruce  v.  Ptnckney, 
8  Uow.  ^97.  Where  an  order  was  granted, 
directing  j  udgment  on  a  demurrer  as  frivolous, 
and  that  the  defendant  have  two  days'  time  to 
answer,  the  defendant  appealed  direct  from 
the  order  without  waiting  for  judgment  to  be 
perfected,  held,  at  general  term,  in  New  York 
common  pleas,  that  he  might  do  so.  Lee  v. 
Ainslie,  4  Abb.  464,  90  (n.);  S.  G.  1  Hilt,  277, 
sub  nom.  Lee  v.  Ainslee. 

uu.  Dismissal  o    a  complaint^  on 

motion,  for  want  of  prosecution,  is  a  judgment 
in  the  action.  TiUspa^gh  v.  Dick,  8  Uow.  33* 

w.  An  order  for  a  new  trial,  gnmted 

by  the  supreme  court,  at  general  term,  is  not 
a  judgment.  Duane  v.  Northern  Railroad  Co. 

4  Uow.  364. 


§   401.   [358  to  362.J  (Am'd  1849, 1852, 1858, 1859, 1862, 1870.)    Definition 
of  a  motion  ;  motions,  how  and  whei'e  made. 

1.  Au  application  for  an  order  is  a  motion. 

2.  Motions  may  be  made  in  the  first  judicial  district  to  a  judge  or  jus- 
tice out  of  court,  except  for  a  new  trial  on  the  merits. 

3.  Orders  made  out  of  court,  without  notice,  may  be  made  by  any  judge 
of  the  courti  in  any  part  of  the  State,  and  they  may  also  be  made  by  a 
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county  judge  of  the  county  where  the  action  is  triable,  or  by  the  county 
judge  of  the  county  in  which  the  attorney  for  the  moving  party  resides, 
except  to  stay  proceedings  after  verdict.  ^ 

4.  Motions  upon  notice  must  be  made  within  the  district  in  which  the 
action  is  triable,  or  in  a  county  adjoining  4;hat  in  which  it  is  triable,  except 
that,  where  the  action  is  triable  in  the  first  judicial  district,  the  motion 
must  be  made  therein,  and  no  motion  upon  notice  can  be  made  in  the  first 
judicial  district  in  an  action  triable  elsewhere. 

V  5.  In  all  the  districts,  a  motion  to  vacate  or  modify  a  provisional  remedy, 
and  an  appeal  from  an  order  allowing  a  provisional  remedy,  shall  have 
preference  over  all  other  motions. 

6.  No  order  to  stay  proceedings,  for  a  longer  time  than  twenty  days, 
shall  be  granted  by  a  judge  out  of  court,  except  to  stay  proceedings  under 
an  order  or  judgment  appealed  from,  or  upon  previous  notice  to  the 
adverae  party. 

7.  When  any  party  intends  to  make  or  oppose  a  motion  in  any  court  of 
record,  and  it  shall  be  necessary  for  him  to  have  the  affidavit  of  any  person 
who  shall  have  refused  to  make  the  same,  such  court  may,  by  order,  appoint 
a  referee  to  take  the  affidavit  or  deposition  of  such  person.  Such  person 
may  be  subpoenaed  and  compelled  to  attend  and  make  an  affidavit  before 
such  referee,  the  same  as  before  a  referee  to  whom  it  is  referred  to  try  an 
issue.  And  the  fees  of  such  referee -for  such  service  shall  be  three  dollars 
per  day. 

8.  Whenever  a  motion  shall  be  made  in  any  cause  or  proceeding  in  any 
of  the  couits  of  this  state,  to  obtain  an  injunction  order,  order  of  arrest  or 
wairant  of  attachment,  or  to  vacate,  modKy  or  set  aside  any  injunction 
order,  order  of  arrest  or  warrant  of  attachment,  granted  in  such  case  or 
proceeding,  it  shall  be  the  duty  of  the  judge,  before  whom  such  motion  is 
made,  to  rendeP  and  make  known  his  decision  on  such  motion,  within 
twenty  days  after  the  day  upon  which  such  motion  shall  or  may  be  sub« 
mltted  to  him  for  his  decision. 


This  section  does  not  apply  to  suits  existing 
at  the  time  the  Code  passed,  nor  to  a  special 
statutory  proceeding.  Matter  of  Hick^  WiU^ 


4  How.  316;  S.  G.  2  Code  R.  12S;  Broekway 
v.Jewett,  16  Barb.  590;  Wdk  ▼.  Jones,  2 
Abb.  20. 


Subdivision  1. 


a.  Amotion— definition  of.  — It  is  a 

method  of  Correcting  an  error  in  legal  proceed- 
ing, which  is  merely  one  of  form,  arising  out 
of  a  departure  from  the  settled  rules  of  court 
practice.  lAbby^  v.  Eosekrans,  55  Barb.  202. 
But  where  the  error  arises  from  a  failure  of 
the  court  itself,  to  recognize  and  apply  the 
law,  affecting  the  rights  in  controversy,  an 
appeal  is  the  appropriate  remedy,  and  not  a 
motion.  lb. 

b.  —  examples  of.  —  An  application  for 

a  commission  to  take  testimony  is  a  motion. 
Ertoin  v.  Voorheee,  26  Barb.  127 ;  Sturgess  y. 


Weed,  13  How.  130.  So  one  for  judgment 
under  §  247.  Boberts  ▼.  Clark,  10  How.  451 ; 
Gould  ▼.  Carpenter,  7  id.  97.  But  see  Bent^ 
ley  ▼.  Jones,  3  Code  R.  37 ;  S.  G.  4  How.  335 ; 
King  t.  Stafford,  5  id.  30.  So  one  by  way  of 
appeal  under  section  349.  Savage  v.  Darrow, 
2  Code  R.  57;  S.  0.  4  How.  74.  Also,  one 
for  a  rehearing  at  general  term,  by  way  of 
appeal  from  a  single  judge.  Van  Wyck  v. 
Alltger,  1  Code  R.  68;  S.  0.  3  How.  292. 
But  one  to  have  the  costs  of  an  appeal  from  a 
surrogates  decree  taxed,  is  not.  Broekwau  y. 
Jewett,  16  Barb.  590. 
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Subdivision  2. 

-^  applicatiOIl  of. — ^This  subdivision  ap-  an  order  for  the  appointment  of  a  guardian  in 
plies  to  all  motions,  except  one  for  a  new  |  partition  may  be  made  by  a  ju«lge  at  cham- 
trial  on  the  merits ;  hence,  in  the  first  district,  I  oers.  Disbraw  t.  Folgety  5  Abb.  M. 

Subdivision  8. 


a.  "The  court"  means  the  court  in 
which  the  action  is  pending.  Mann  v.  Tyler^ 
1  Code  R.  N.  S.  383 ;  S.  C.  6  How.  236.  See 
Otis  V.  Spencer,  8  id.  173. 

b.  Ck>\mty  judge  can  make  an  order 
staying  proceedings  on  a  judgment  entered 
upon  a  report  of  referees.  Otift  v.  Spencer,  8 
How.  172.  Such  report  and  judgment  is  not 
a  verdict,  the  meaning  of  which,  under  this 
section,  is  the  finding  of  a  jury.  id.     Where 


a  proceeding  supplementary  to  the  execution 
is  pending  before  him,  he  cannot  grant  a  stay 
thereof.  President,  etc.  of  the  BarJc  of  Genesee 
V.  Spencer,  15  How.  412 ;  S.  0.  id.  14;  Gould 
T.  Chapin,  4  id.  185 ;  S.  G.  2  Code  R.  107^ 
As  to  the  powers  of  the  special  county  judge 
and  special  surrogate  of  Washington  county, 
to  make  orders  in  action  in  Uie  supreme 
court,  see  Keekr  v.  Olin,  8  Abb.  >}.  S.  449. 


Subdivision  4. 


a.  Authorizing  court  to  hear  mo- 

tion. — It  is  not  necessary  for  this  purpose  to 
show  that  the  motion  is  made  in  the  proper 
county.  If  not  thus  made,  that  fact  may  be 
shown  in  opposition  to  the  motion ;  or  if  not 
thus  shown,  it  may  furnish  the  ground  for  a 
motion,  to  be  made  m  the  proper  place,  for 
▼acating  the  order,  and  perhaps,  may  justify 
the  party  against  whom  it  is  made  in  treat- 
ing it  as  entirely  void.  Newcomb  v.  Heed,  14 
How.  100.  As  to  its  being  void,  see  Gelier  v, 
Hoyt,  7  How.  265 ;  ante,  note,  "Order  when 
void,"  to  §  400. 

b.  The  term  ^^  triable  "  applies  only  to 

the  eounty  named  as  the  place  of  trial  in  the 
complaint.  Bangs  v.  Selden,  13  How.  163 ; 
S.  0.  id.  374 ;  Askins  v.  Heams,  3  Abb.  184 ; 
Chubbuck  v.  Morrison,  6  How.  367.  Which 
is  the  county  in  which  the  venue  is  laid. 
Gould  V.  Chapin,  4  How.  185 ;  S.  C.  2  Code 
R.  107  ;  Canal  Bank  v.  Harris,  1  Abb.  192 ; 
8.  C.  19  Barb,  587,  sub  nom.  City  Bank  of 
Albany  v.  Harris i  10  How.  452. 

e.  Plax>e  of  trial  not  named  in  the 

OOmplaint. — Where  the  complaint  served 
did  not  specify  the  place  of  trial,  but  the  sum- 
mons stated  that  the  complaint  would  be  filed 
in  the  county  of,  etc.,  held,  that  the  sum- 
mons sufiQciently  indicated  the  place  of  trial, 
to  require  the  defendant  to  make  his  motion 
in  such  county.  Davison  v.  Powell,  13  How. 
287.  This  case  is  disapproved  in  Hotchkiss 
v.  Crocker,  15  How.  336.  Where  it  is  held, 
ihat  if  no  place  of  trial  is  named  in  the  com- 
plaint, although  the  summons  contains  a  state- 
ment of  the  county  in  the  following  manner : 
"  Supreme  court,  county  of,''  etc. ;  a  motion 


may  be  made  in  any  district  in  which  the 
action  is  triable.  Where  the  complaint  has 
neither  been  served  nor  filed,  it  will  be  pre- 
sumed that  the  place  of  trial  is  the  county 
where  the  summons  states  the  complaint  will 
be  filed.  Johnston  v.  Bryan,  1  Code  R.  N.  S. 
46;  S.  0.5  How.  355. 

d,  £rie  county. — Actions  triable  in  Erie 
county  require  all  motions  in  relation  to  them 
to  be  made  in  the  eighth  district,  as  there  are 
no  counties  out  of  that  district  adjoining 
£rie.  Inglehart  v.  Johnson,  6  How.  80 ;  S.  C. 
1  Code  R.  N.  S.  216. 

e.  Orleans  COtmty. — All  motions  in  the 
supreme  court,  as  well  as  all  suits  and  pro- 
ceedings in  equity,  arising  in  the  county  of 
Orleans,  may  be  brought  to  a  hearing  at  any 
special  or  general  term  of  said  court  in  the 
county  of  Erie,  in  the  same  manner  as  though 
the  said  county  of  Erie  was  adjoining  the  said 
county  of  Orleans.  Laws  9[  1848,  ch.  35,  p.  47. 

/.  First  district. — ^The  general  or  special 
terms  of  the  supreme  court,  in  the  first  dis- 
trict, have  no  jurisdiction  to  hear  a  motion, 
upon  notice,  in  an  action  triable  in  any  other 
district.  Harris  v.  Clark,  10  How.  415; 
Canal  Bank  v,  Harris,  id.  452 ;  S.  C.  19  Barb. 
587,  sub  nom.  Canal  Bank  of  Albany  y.  Har- 
ris; 1  Abb.  192 ;  Wheeler  v.  Maitland,  12 
How.  35.  But  an  application  for  an  order  of 
supersedeas  (under  2  R.  S.  556,  §§  36,  37) 
can  be  made  to  a  judge  of  the  first  district, 
though  the  action  be  triable  elsewhere.  Wells 
V.  Jones,  2  Abb.  20.  It  is  a  motion  which  is 
excepted  from  the  operation  of  §  401  by 
§  471.  id.  See  Sturgess  v.  Weed,  13  How. 
130;  Cunningham  v.  Widmg,  5  Abb.  413. 


Subdivision  5. 


«.  Stay  of  proceedings.— An  ex  parte 

order  which  operates  to  create  a  stay  of  pro- 
ceedings beyond  twenty  days,  is  irregular. 
MUls  y.  Thursby,  11  How.  114.  But  see 
ante,  text  of  subd.  6.  A  stay  should  always 
be  until  the  party  obtaining  it  can  make  some 
other  application  for  relief.  Chubbuck  v.  Mor- 
fiuom,  6  How.  367.    See  Saks  y.  Woodm,  8 


id.  350.  Whether  the  stay  exceeding  the 
time  limited  be  granted  b^  a  single  oi^er  or 
by  successive  oilers,  is  immaterial;  either 
case  is  irregular.  Awmymous,  5  Sandf.  656 ; 
Marvin  v.  Lewis.  12  Abb.  482.  Pending  a 
motion  to  vacate  an  order  which  the  moving 
party  has  appealed  from,  it  is  proper  to  grant 
a  stay  of  proceedings.  Belnumt  v.  Er%e  Bo^ 
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way  Co,  6  Abb.  N.  S.  442.    See  Harris  v. 
Clark,  10  How.  415. 

h.  Case  or  exceptions.— An  order  ex- 
tending time  in  which  to  make  a  case  or 
exceptions  is  not,  per  se^  a  stay  of  proceed- 
ings, and  this  subdivision  does  not  apply  to 
such  an  order.  Thompson  y.  Blanchardf  1 
Code  R.  105 ;  S.  C.  3  How.  399 ;  Huff  v. 
BenneU,  2  Code  R.  139 ;  S.  G.  2  Sandf.  703 ; 
Adams  r.  Sage,  13  How.  18.  See  Sa^s  ▼. 
Butler,  27  id.  133. 

c.  Time  to  answer.—  An  order  extend- 
ing time  in  which  to  answer  is  not  a  stay  of 
proceedings.  WUcock  v.  Curtis,  I  Code  R.  96; 
Sisson  V.  Lawrence,  16  Abb.  259  (n.) ;  S.  C.  25 
How.  435.  But  it  supersedes  a  prior  motion 
noticed  to  strike  out  portions  of  the  complaint, 
where  there  is  no  reservation  in  the  order  of 
the  right  to  make  such  motion.  Marry  v. 
James,  34  How.  238;  Bowman  v.  Sheldon, 
5  Sandf.  657 ;  S.  C.  10  New  York  Leg.  Obs. 
339.  See  Garrison  v.  Carr,  34  How.  187; 
3  Abb.  N.  S.  266. 

An  order  staying  proceedings  cannot  be 
treated  as  a  nullity  on  the  ground  that  it  was 


improvidently  granted,  or  improperly  or  fraud- 
ulently obtained.  Harris  v.  Clark,  10  How. 
416.  In  such  case,  the  proper  i-emedy  is  by 
motion  to  vacate  or  set  it  aside.  Hempstead  v. 
Hempstead,  7  id.  8.  But  see  Anonymous, 
5  Sandf.  656;  SaUs  v.  WooditC;  8  How.  349; 
Huff  V.  Bennett,  2  Code  R.  139 ;  S.  C.  2  Sandt. 
703;  Traver  v.  SUvernail,  2  Code  R.  96. 
On  a  motion  to  set  aside  an  ex  parte  order, 
granting  a  stay  of  proceedings  for  more  than 
twenty  days,  the  court  may  order  a  stay. 
Clumpha  v.  WhiHng,  10  Abb.  448.  An  ex 
parte  order  staying  proceedings  for  more  than 
twenty  days  is  void.  Bangs  v.  Selden,  13  How. 
374.  See  Hashrouck  v.  Ehrich,  7  Abb.  76 ; 
Schenck  v.  McKie,  4  How.  246.  Also  Wood 
V.  KimhaU,  9  Abb.  419;  S.  C.  18  How.  163. 
Where  there  is  a  stay  of  plaintiff's  pro- 
ceedings, pending  a  motion,  the  defendant  is 
entitled  to  the  whole  of  the  day  on  which  the 
motion  is  disposed  of  for  taking  the  next  step 
in  the  cause,  though,  pending  the  stay,  the 
time  to  take  such  step  may  have  expired. 
See  Vernon  Y.Hodgins,  1  Mees.  &  Wels.  151 
Tyrwh.  &  Gr.  427 ;  4  Dowl.  665. 


Subdivision  6. 


a.  Aoplication  for  an  order  under  this 

subdivision  must  show  by  competent  and  suf- 
ficient proof :  First,  that  the  applicant  intends 
to  make  or  oppose  a  motion ;  and  second,  that 
it  is  necessary  for  him  in  makine  or  opposing 
such  motion,  to  have  the  deposition  of  some 
person  who  refuses  to  make  a  voluntary  affida- 
vit. Moses  V.  Banker,  34  How.  212;  S.  C.  7 
Rob.  131.  Usually,  the  affidavit  of  the  attor- 
ney is  sufficient  proof  of  these  matters.  But 
if  from  such  adidavit,  it  appears  either  that 
there  is  no  intention  of  making  or  opposing  a 
motion,  or  that  the  desired  deposition  is  not 
necessary  ^as  in  a  motion  to  make  a  pleading 
more  definite  and  certain),  or  that  the  court 
has  no  power  to  order  the  party  whose  deposi- 
tion is  desired -to  make  it,  then  the  court  is 
bound  to  refuse  the  order,  id.  An  order  for 
an  examination  can  only  be  made  upon  proof 
that  the  affidavit  of  the  witness  is  necessary. 
Fisk  V.  Chicago,  Bock  Island  and  Pacific 
BaUroad  Co,  3  Abb.  N.  S.  430. 

b.  Proper  procedure  is,  generally, 
where  an  affidavit  is  desired,  to  draft  of^e  and 
submit  it  to  the  witness,  requesting  him  to 
verify  it.  The  objection,  however,  that  no 
affidavit  has  been  offered  to  the  person  whose 
deposition  is  sought,  may  be  waived ;  and  it 
is  waived,  if,  when  asked  to  make  an  affidavit, 
the  witness  docs  not  require  a  draft  to  be  sub- 
mitted, but  makes  a  general  refusal  to  testify, 
id.  After  a  witness  has  refused  to  make  an 
affidavit,  and  an  examination  has  been  ordered, 
he  is  not  entitled  to  have  the  order  vacated 
by  subsequently  tendering  an  affidavit,  unless 
it  very  dearly  appears  that  such  affidavit  is 
full  and  frank.  lb. 

e.  Affidavit  of  party  to  the  action. 

A  party  to  the  action,  as  well  as  any  other 


witness^  may  be  compelled  to  make  an  affi 
davit  ander  this  subdivision.  Fisk  v.  Chicago, 
Bock' Island  and  Pacific  Bailroad  Co,  3  Abb. 
N.  S.  431.    Contra,  Hodgkin  ▼.  Atlantic  and 
Pacific  Bailroad  Co.  5  Abb.  N.  S.  73. 

d.  Referee,  to  take  the  deposition,  may 
be  appointed  ex  parte.  Brooks  v.  Schults,  5 
Rob.  656;  S.  C.  3  Abb.  N.  S.  124.  He  may, 
of  his  own  accord,  ask  questions  of  the  wit- 
ness, lb. 

e.  Notice  of  mplication.— No  notice 
of  the  application  wr  an  order  need  be  given 
to  the  adverse  party  to  the  action. 

/.  Setting  aside  the  ord^r.  — After 

appearing,  being  sworn  and  partially  examined 
without  objection,  the  witness  cannot  move 
to  vacate  the  order  appointing  the  referee  on 
the  ground  that  he  has  not  refused  to  make 
his  deposition.  Erie  Bailway  Co,  y,  Cham- 
plain,  35  How.  74.  Nor  can  the  adverse 
party  to  the  action,  id.  73. 

A  motion  to  ^et  aside  an  order  appointing  a 
referee  to  take  the  deposition  of  a  witness 
under  this  section,  can  only  be  made  by  the 
witness.  Erie  Bailway  Co,  v.  Champlain,  35 
How.  73.  Or  at  least,  the  party  moving  to 
set  aside  the  order  for  the  examination  of  the 
witness  must  show  that  he  is  injured  by  the 
irregularity  complained  of.  Brooks  v.  SchuUg, 
5  Rob.  656.  The  party  obtaining  the  order 
appointing  a  referee  should  not  be  embarrassed 
by  any  moti(m  of  the  adverse  party  to  set  it 
aside.  Bamsey  v.  Gould,  39  How.  62;  S.  C. 
8  Abb.  N.  S.  174:  57  Barb.  398. 

g-  The   examination.  —  This   section 

does  not  authorize  a  "fishing"  examination 
to  ascertain  whether  a  person  may  not  know 
something  material.  Fisk  v.  Chicago,  Bock 
Island  and  Pacific  Bailroad  Co,  3  Abb.  N.& 
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430.  The  examination  of  books  and  papers 
is  not  allowable,  id.  The  adverse  party  to 
the  action  has  no  right  to  appear  before  the 
referee  to  cross-examine  the  person  making 


the  deposition.  Erie  Eailvcay  Co',  t.  Chamn 
plaint  ^^  How.  73.  See  the  opmion  of 
KoBBBTSON,  J.,  a  Abb.  N.  S.  125,  and  that  of 
BAiiBOUB,  J.,  5  Rob.  657. 


§  4:02*  [363.J  (AmM  1849.)  When  notice  is  necessary,  it  mvM  be  eight 
days  before  hearing. 

Wh^ii  a  uotice  of  a  motlou  id  necessary,  it  must  be  served  eight  days 
before  the  time  appointed  for  the  hearing ;  but  the  court  or  judge  may,  by 
an  order  to  show  cause,  prescribe  a  shorter  time. 


a.  NotiLoe  of  xnotLon  for  less  than  eight 
days  is  irregular.  Uogtrs  t.  McEUumCy  12 
Abb.  292  i  S.  C.  20  Uow.  441.  This  section 
does  not  authorize  the  shortening  of  the  notice 
required  by  section  247.  hefferU  v.  Snediker, 
1  Abb.  41.  An  objection  to  the  length  of  the 
notice  cannot  be  raised  for  the  first  time  on 
appeal.  It  should  be  done  on  the  hearing. 
M€tin  V,  Fopcy  16  How.  271. 

b.  Serrioe  of. — A  notice  of  motion  to  set 
aside  a  judgment  of  divorce  granted  by  de- 
fault, etc.,  which  was  served  on  the  attorneys 
for  the  plaintiff  in  the  judgment  nearly  two 
years  after  the  entry  of  judgment,  and  after 
they  had  settled  with  the  plaintiff,  bad  ceased 
to  be  his  attorneys,  had  themselves  dissolved 
partnership,  and  the  plaintiff  had  married 
again,  held^  sufficient.  Miller  v.  Miller,  37 
Uow.  1.  It  must  be  served  for  the  first  day 
of  the  term,  and  be  accompanied  with  copies 
of  the  papers  on  which  the  motion  is  to  be 
made.  Rule  27 ;  President,  etc*  of  Ogdenshurgh 
Bank  v.  Pai^  2  Code  K.  67.  One  signed  by 
a  defendant  m  person,  while  he  has  an  attor- 
ney, may  be  disregarded.  HaUey  v.  Carter,  6 
Rob.  535. 

c.  Withdrawing. — A  notice  of  motion 
cannot  be  withdrawn  without  paying  costs  of 
the  motion.  Walkenshaw  v.  Perzel,  5  Rob. 
64B;  S.  C.  32  How.  310;  7  Rob.  600,  sub 
nom.  Walkinshaw  v.  Perzel,  Yet  where  the 
motion  includes  two  distinct  matters,  one 
may  be  withdrawn  without  payment  of  costs, 
lb. 

d.  Contents  Ofl — The  notice  of  motion 
should  contain  the  particular  gi'ounds  of  the 
motion.  Ellis  v.  Jones,  6  Uow.  296.  Thus, 
to  render  a  mere  irregularity  in  tlie  summons 
and  copy  of  papers  served  available  on  a  mo- 
tion, it  must  be  specified  in  the  notice. 
Ainerican  Flask  and  Cap  Co,  v.  Son,  7  Rob. 
233  ;  $.  0.  3  Abb.  N.  8.  333. 

«.  Order  to  show   oause    may  be 

granted  ex  parte,  Graham's  Pract.  688; 
Bloodgood  t.  Erie  RaUway  Co,  51  Barb.  273. 
But  it  will  not  be  granted  as  a  matter  of 
course.  Androvette  v.  Bourne,  15  How.  75; 
S.  G.  4  Abb.  440.  If  i-etuniable  at  special 
term,  it  must  be  granted  at  special  term,  and 
not  before  a  judge ;  and  if  returnable  before 
a  judge,  it  must  be  before  the  judge  who 


made  it.  HashrowA  t.  Ehrich,  7  Abb.  76; 
MerriU  v.  Shcum,  6  Uow.  350.  It  cannot 
be  granted  for  a  time  less  than  eight  days, 
unWss  the  papers  on  which- it  is  founded  show 
some  reason  therefor.  JSpringsteen  v.  Powers, 
4  Rob.  624. 

/.  Aupeal  from  an  order  to  show  cause 
cannot  be  taken  to  the  general  term,  until  a 
hearing  has  been  had  on  the  original  order,  or 
on  a  motion  to  vacate  it.  Bloodgood  t.  Erie 
BaUway  Co,  51  Barb.  273. 

g-  Heaxing. — ^The  party  showing  cause  is 
entitled  to  open  the  argument,  and  to  reply. 
Graham's  Pr.  688;  Blunt  v.  Greenwood,  1 
Cow.  15 ;  New  York  and  Harlem  Bailroad 
Co,  V.  Mayor,  etc,  of  New  York,  1  Hilt.  563, 
568.  The  relator  holds  the  affirmative.  People 
ex  rel,  Muir  v.  Throap,  12  Wend.  183. 

When  it  is  claimed  tliat  the  order  is  invalid 
because  not  shown  to  have  been  made  at  a 
regular  adjourned  special  term,  it  will  not  be 
presumed  that  it  was  not  r^;ularly  made. 
People  V.  Central  City  Bank,  35  Uow.  428, 
S.  0.  53  Barb.  412. 

A.  As  to  contents.  —  If  an  order  to 
show  cause,  the  same  rule  applies  as  does  to 
notice  of  motion.  American  FUisk  and  Cap 
Co.  V.  Son,  7  Rob.  233;  S.  C.  3  Abb.  N.  S. 
333.  See  ante  (jd  ),  contents  of  notice  of  mo- 
tion. 

t.  Service  of, — An  order  to  show  cause 
issued  against  a  bank,  is  properly  made  on 
the  vice-president  of  the  bank.  People  v.  Cen- 
tral City  Bank,  35  Uow.  428 ;  S.  C.  53  Barb. 
412. 

j.  Priority. — Where  one  of  the  two  a[»- 
plications  for  the  appointment  of  a  receivei' — 
both  made  on  the  same  day  before  difiereni 
justices  in  different  judicial  disti-icts^K>btaiiiea 
the  first  judicial  action,  the  first  sei-vice  ol 
papers,  the  first  grantntg  the  order,  and  the 
first  perfecting  of  the  appointment  by  the 
execution,  approval  and  filing  of  the  itKjuired 
bond,  held,  to  precede  the  other,  although  the 
latter  receiver  first  took  actual  possession  of 
the  propertv.  People  v.  Central  City  Bank,  35 
How.  428;"  S.  C.  uS  Barb.  412.  The  mere 
preparation  and  verification  of  the  pa|iers  for 
the  application  cannot  determine  the  question 
of  priority.  lb. 
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§  4z03*  [364.]  In  actions  in  supreme  cottrt,  county  judge  may  (xct  ai 
chambers  ;  his  orders^  how  reviewed. 

In  an  action  in  the  supreme  court,  a  county  judge,  in  addition  to  the 
powers  conferred  upon  him  by  this  act,  may  exercise,  within  his  county, 
the  powers  of  a  judge  of  the  supreme  coui*t  at  chambers,  according  to  the 
existing  practice,  except  as  otherwise  provided  in  this  act.  And  in  all  cases 
where  an  order  is  made  by  a  county  judge,  it  may  be  reviewed  in  the  same 
manner  as  if  it  had  been  made  by  a  judge  of  the  supreme  court. 


a.  Powers  of  a  ooun^  judge  out  of 

court.  —  Every  county  judge,  within  the 
county  in  which  he  shall  have  been  elected, 
shall  have  power,  and  it  shall  be  his  duty,  to 
perform  all  such  duties,  and  to  do  all  such 
acts,  when  not  holding  a  county  court,  as 
might  have  been  done  or  performed  by  the 
laws  in  force  on  the  twelfth  of  May,  one 
thousand  eight  hundred  and  forty  seven,  by 
the  judges  of  the  court  of  common  pleas,  or 
by  any  one  or  more  of  them,  at  chambers  or 
otherwise,  when  not  holding  court,  or  by  any 
such  judge,  being  of  the  degree  of  counsellor 
of  the  supreme  court,  and  actii^  as  a  supreme 
court  commissioner.  3  R.  S.  (Laws  1847,  ch. 
470,  §  27),  306  §  32, 5th  ed.  See  Laws  1865, 
ch.  413;  and  Laws  1871,  ch.  551. 

h.  Power  to  issue  an  ix^unction.— 


A  county  judge  has  no  power  to  issue  an 
injunction  order  in  an  action  in  which  the 
place  of  trial  is  out  of  the  county  for  which 
he  is  judge,  Eddy  ▼.  Howlett,  2  Code  R.  76. 
See  Chubbuck  v.  Morrison,  6  How.  367; 
Keeler  v.  (Hin,  8  Abb.  N.  S.  449.  A  county 
judge  has  no  power  under  the  Code,  to  hear 
a  motion,  as  such,  in  an  action  pending  in  the 
supreme  court.  Merritt  v.  Slocum,  8  How. 
309;  S.  C.  1  Code  R.  68;  Rogers  y,  McEl- 
hone,  12  Abb.  292;  S.  C.  20  How.  441. 

c.  Order  of  county  judge,  how  re- 
viewed.—  In  making  an  order  in  an  action 
pending  in  the  supreme  court,  be  acts  as  a 
justice  of  that  court  at  chambers,  and  his 
.orders  are  to  be  reviewed  in  the  same  manner 
as  an  order  at  chambers.  Conklin  v.  Duteher, 
1  Code  R.  N.  S.  49;  S.  0.  5  How.  386. 


§  404:.  [365.J  (Am*d  1849.)  In  absence  of  judge  ai  c/iambers,  motion 
may  be  transferred  by  him  to  another  judge. 

When  notice  of  a  motion  is  given,  or  an  order  to  show  cause  is  return- 
able, before  a  judge  out  of  court,  and  at  the  time  fixed  for  the  motion  he  is 
absent,  or  unable  to  hear  it,  the  same  may  be  transferred  by  his  order  to 
some  other  judge  before  whom  the  motion  might  originally  have  been 
made. 


a.  Motions  in  first  district,  when  to 

stand  over. — All  motions  noticed  for  cham- 
bers in  the  first  district,  if  not  heard  on  the 
day   for  which   they  are  noticed,  in  conse- 

aueitce  of  the  inability  of  the  court  to  hear 
le  same,  stand  over,  as  a  matter  of  course, 
until  the  next  day,  nnless  a  different  disposi- 
tion should  be  made  by  the  udge  on  the  con- 
sent of  parties.  Mathis  v.  Vail,  10  How.  458. 

b.  Special  proceedings,  how  con- 

tinuea — In  case  of  the  death,  sickness, 
resignation  or  removal  from  office,  absence 
from  the  county  of  his  residence,  or  other 
disability  of  any  officer  before  whotn  any 
special  proceeding  authorized  by  any  statute 
may  have  been  commenced,  and  where  no 
express  provisions  is  made  by  law  for  the  con- 


tinuance of  such  proceedings,  the  same  may 
be  continued  by  the  successor  in  office  of  such 
officer,  or  by  any  other  officer  residing  in  the 
same  county,  who  might  have  originally  in- 
stituted such  proceedings ;  or  if  there  be  tio 
such  officer  in  the  same  county,  then  by  the 
nearest  public  officer  in  any  other  county  who 
might  have  originally  had  jurisdiction  of  the 
subject-matter  of  such  proceeding,  if  such 
matter  had  occurred  or  existed  m  his  own 
county.  2R.  S.  284,  §51. 

c.  Supplementary  proceedings.— 

This  applies  to  supplementary  proceedings. 
Holstein  v.  Bice,  24  How.  135 ;  S.  C.  15  Abb. 
307.  See  Cobb  v.  Harmon,  23  N.  Y.  (9  Smith), 
148,  155 ;  S.  C.  29  Barb.  472. 


§405,  [366.  J  (Am'd  1849.)  Enlarging  time  for  proceedings  in  an  action. 

The  time  within  which  any  proceeding  in  an  action  must  be  had,  after 
its  commencement,  except  the  lime  within  which  an  appeal  must  be  taken, 
may  be  enlai*ged,  upon  an  affidavit  showing  grounds  therefor,  by  a  judge 
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of  the  oourt,  or  if  the  action  be  in  the  supreme  court,  by  a  county  judge* 
The  affidavit,  or  a  copy  thereof,  must  be  served  with  a  copy  of  the  order, 
or  the  oi'der  may  be  disregarded* 


a.  Application  of  this  section  is  to  the 
powers  of  a  judge  of  the  court  at  chambers, 
and  not  to  the  powers  of  the  court.  Haase  ▼. 
New  York  Central  Railroad  Co.  14  How. 
430 ;  Traver  v.  Sihetnail,  2  Code  R.  96. 

6.  General  rule,  when  an  act  is 
to  be  done  within  a  certain  time.— 

In  such  case,  when  the  concurrence  of  the 
court  is  necessary,  Uie  party  having  done  all 
that  he  is  required  to  do,  to  obtain  the  deci- 
sion of  the  court,  the  general  rule  is;  that  he 
is  not  to  suffer  throu^  the  court's  delay; 
and  if  the  court  give  their  decision  after  the 
time  is  passed,  it  may  be  entered  up  as  of  the 
time  when  by  law  it  ought  to  have  been  given. 
Clapp  V.  Graves,  9  Abb.  20;  S.  0.  2  Uilt. 
317 ;  26  N.  Y.  (12  Smith),  418. 

e.  Ext^iBion  of  time  to  make  a 

case  cannot  be  granted  by  a  judge  at  cham- 
bers, after  the  ten  days  have  expired ;  it 
must  be  by  the  court,  on  notice.  Doty  v. 
Broum,  3  How.  375;  S.  G.  2  Code  R.  3; 
Shddan  v.  Wood,  14  How.  18 ;  S.  C.  6  Duer, 
679.    Ab  to  the  former  practice,  see  Thomp^ 


8on  V.  Blanckardy  I  Code  R.  105;  S.  C.  3 
How.  399;  Savage  v.  Bdyea,  1  Code  R.  42; 
S.  C.  3  How.  276 ;  Adams  v.  Sage,  13  How.  18. 

d.  Affidavit,  OOpy  of,  should  be  perfect, 
includmg  signature  of  counsel,  jurat,  etc. 
Littl^hn  V.  Munn,  3  Paige,  280.  But  ii 
seems  that  the  omission  of  the  jurat  in  the 
copy  served,  does  not  render  the  proceedings 
irregular  in  those  cases  where  the  opposite 
party  bad  an  of^rtunity  to  inspect  the  origi- 
nal. Qrahamy,  Medmn,  1  Code  R.  N.  S.4d; 
S.  C.  5  How.  353 ;  Barker  v.  Cook,  16  Abb. 
83 ;  S.  C.  40  Barb.  254 ;  Rule  30. 

«.' Service  of. —  The  provisions  of  thiii 
section  in  relation  to  the  service  of  affidavits 
applies  only  to  orders  granted  in  actions 
enlarging  the  time  within  which  any  pro- 
ceeding may  be  had,  not  to  an  order  under 
§  292.  Green  v.  BtUlard,  8  How.  313.  A 
party  is  entitled  to  relief  on  terms  from  a 
mistake,  by  which  he  has  omitted  to  serve  a 
copy  order,  or  a  copy  of  the  affidavit  on  which 
the  order  was  granted.  Owsnn  v.  Cose.  2 
Hiit.  467,  470. 


aiAPTER  IX 
Untitling  affidavits. 

Sbctiok  406.    Affidavits  defectively  entitled,  valid. 

§  406.  [867.]  Affidavits  defectively  entitled.* 

It  shall  not  be  necessary  to  entitle  an  affidavit  in  the  action ;  but  an 
affidavit  made  without  a  title,  or  with  a  defective  title,  shall  be  as  valid 
and  effectual,  for  every  purpose,  as  if  it  were  duly  entitled,  if  it  intelligibly 
refer  to  the  action  or  proceeding  in  which  it  is  made. 


a.  Affidavits— title  of.— An  affidavit 
entitled  *'  supreme  court,"  instead  of  court  of 
appeals,  where  the  proceeding  was  in  the  lat- 
ter, was  held  insufficient.  Clickman  v.  Click- 
man,  1  N.  Y.  (1  Comst.),  Oil;  S.  C.  1  Code 
R.  98 ;  3  How.  365.  But  one  entitled  in  the 
"  county  court,"  on  a  motion  for  retaxation  of 
costs,  etc.,  in  proceedings  commenced  before 
a  county  judge  and  brought  into  the  supreme 
court  by  cerHorari,  is  sufficient.  People  ex  reh 
Thompson  v.  Townsend^  6  How.  178.  And 
the  objection  that  the  affidavits  are  entitled  in 
the  wrong  court,  will  be  disregarded  where 
they  intelligibly  refer  to  the  action.  Blake  v. 
Locy,  6  How.  108 ;  S.  C.  1  Code  R.  N.  S.  406. 

The  entitling  an  affidavit  in  a  suit  (on  which 
an  order  of  arrest  is  founded),  may  be  disre- 
garded under  §  17C,  as  not  affecting  the  sub- 
stantial rights  of  the  adverse  party.  Pindar 
▼,  Black,  4  How.  95;  S.  C.  2  Code  R.  53. 


See  City  Bank  v.  Lumley,  28  How.  397. 
This  section  does  not  help  a  notice  of  motion. 
Clickman  v.  Clickman,  1  Code  R.  98;  S.  0. 
3  How.  365,  1  N.  Y.  (1  Comst.),  611.  Nor 
proceedings  upon  mandamus*  People  ex  rel. 
Coleman  v.  Dikeman,  7  How.  124. 

The  title  of  an  affidavit  embraces  its  entire 
heading,  namely,  the  name  of  the  court  as 
well  as  the  name  of  the  parties ;  therefore  an 
error  in  the  name  of  the  court,  where  it  ap- 
pears that  the  opposite  party  has  not  been 
misled  by  it,  will  be  disregarded.  Bowman  v. 
Sheldon,  5  Saiidf.  657.  Where  the  deponent 
is  a  marksman,  the  jurat  should  state  the  read- 
ing of  the  affidavit  to  him,  and  his  understand- 
ing of  it.  Haynes  v.  Powelly  3  Dow  I.  Tract. 
Cas.  599.  As  a  venue  is  an  essential  part  of  an 
affidavit,  every  affidavit  should  contain  one. 
Cook  V.  Staats,  18  Barb.  407,  and  cases  there 
cited. 


§  407.] 
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CHAPTER  X. 

CompvUttion  of  time. 
ScOTioir  407.    Time,  how  compated. 

§  4t07.  [368.]  Time,  how  computed. 

The  time  within  which  an  act  is  to  be  done,  as  herein  provided,  shall  be 
computed  by  excluding  the  first  day  and  including  the  last.  If  the  last  day 
be  Sunday,  it  shall  be  excluded. 


a*  Notioe  of  trial. — In  computing  the 
time,  upon  service  of  notice  of  trial,  the  day 
of  aernoe  is  exdaded,  and  the  first  day  of  the 
term  is  included.  This  section  establishes  a 
general  rule  as  to  such  a  case,  notwithstanding 
the  i256th  section.  EasUm  ▼.  ChamberUny  3 
How.  412;  Dayton  t.  Mclntyre,  5  id.  ill; 
S.  C.  3  Code  R.  164;  Biss^  t.  Bis^dh  H 
Barb.  96. 

h.  Notice   of  the   acUostment   of 

costs.  —  Service  of  notioe  on  Saturday  for 
Monday  (intended  to  be  a  two  days'  notice), 
to  settle  and  adjust  costs,  is  not  sufficient. 
Wh^le  Y.  WiUiams,  4  How.  28. 

.  c.  Notioe  of  motion.  — A  motion  may 
be  noticed  for  a  day  of  the  special  term 
other  than  the  first,  if  a  sufficient  excuse 
appear  in  the  moving  papers.  Whipple  v.  WU- 
liama,  4  How.  28.  Where  the  notice  is  less 
than  a  week,  Sunday  should  be  excluded,  id.; 
Anonymous,  2  Hill,  375.  Contra,  Mcintosh 
V.  Great  Western  BaUroad  Co,  1  Hare,  329 ; 
Boston  V.  Chamherliny  3  How.  412;  Campbett 
Y.  International  Life  Asswranee  Society  of 
London,  4  Boaw.  298.  And  where  a  notice 
was  served  on  Wednesday  for  the  following 
Monday,  hdd,  a  good  five  days'*  notice ;  that 
the  intervening  Sunday  could  not  be  excluded, 
and  that  where  the  last  day  falls  on  Sunday, 
the  day  following  is  the  last  day  of  limitation. 
Taylor  v.  Corners,  8  How.  385.  Notice 
served  on  the  14th  fbr  the  16th,  is  good  as  a 
notice  of  two  days.  BaU  y.  Mander,  19  How. 
468 ;  Columhia  Turnpike  Boad  v.  Haywood, 
10  Wend.  422. 

d,  Notioe  of  appeal   from   an  order 


entered  on  the  27th  of  May,  served  on  the 
27th  of  June,  was  hdd  to  be  in  time ;  t .  e., 
within  thirty  days.  GalU  v.  Finch,  24  How. 
193. 

e.  Computation  of  time.— In  «om- 

putiiig  time,  the  rule  is,  whenever  a  whole 
day,  and  every  moment  of  it,  can  be  counted, 
then  it  should  be ;  but  whenever,  if  counted, 
the  party  would,  in  fact,  have  bat  a  firaotional 
part  of  it,  it  should  not  be.  Phelan  v.  Doug- 
lass, 11  How.  193.  See  PulUng  v.  People,  8 
Barb.  384;  People  v.  New  York  Central  Bail- 
road  Co.  28  id.  284.  In  the  service  of  pro- 
cess, notices,  etc.,  fractions  of  a  dav  are  not 
regarded.  Columbia  Turnpike  Boad  v.  Hay- 
wood,  10  Wend.  422.  In  computing  statute 
time,  the  day  on  which  the  time  begins  to 
run  is  to  be  excluded ;  thus  where  an  act  is  to 
be  dene  after  the  expiration  of  thirty  days,  it 
cannot  be  done  until  the  thirty-first.  Judd  v. 
Fulton,  4  HOW..298.  Bills  and  notes  falling 
due  on  Sunday,  are  payable  on  Monday.  See 
Laws  of  1847,  ch.  3i  0. 

/.  Addit  onal  time  to  answer,  grant- 
ed by  order,  does  not  commence  to  run  until 
the  expiration  of  the  time  so  extended. 
Schenck  v.  McKie,  4  How.  246 ;  S.  G.  3  Code 
R.  24 ;  e,  g,,  where  the  time  to  answer  would 
expire  on  the  8th  of  October,  and  on  the  Ist 
of  October  an  order  was  granted  allowing 
twenty  days  additional  time  to  answer,  held, 
that  the  time  to  answer  was  thereby  extended 
until  the  28th  of  October,  id.  Contra,  see 
Simpson  v.  Cooper,  2  Scott.  840.  As  to  com- 
puting time  for  publication  of  le^  notices, 
see  §425. 
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CHAPTER  XL 
Jfbiices^  and  filirig  and  service  of  papers. 

Sbotzoit  408,  409.    NotioeB  and  other  papers,  how  aerred  on  party  or  attoniej. 
410,  411.    When  and  how  served  by  mail. 

412.  Double  time  when  senred  by  mail. 

413.  Eight  days'  notice  of  motion,  etc.,  before  court  or  judge,  when  personalljr 

served. 

414.  Where  papers  need  not  be  served  on  defendant. 

415.  Service  of  papers  where  party  resides  out  of  the  State. 

416.  Summons  and  pleadings  to  be  filed  within  ten  days  after  service. 

417.  Service,  where  party  appears  by  attorney. 

418.  This  chapter  not  to  apply  to  summons  or  process,  or  to  papers  to  bring 

party  into  contempt. 

§  '^OB.  [369.J  NoHcee  and  other  papers^  how  served  on  party  or  aUor^ 
ney. 

Notices  shall  be  in  writing ;  and  notices  and  other  papers  may  be  served 
on  the  party  or  attorney,  in  the  manner  prescribed  in  the  next  three  sec- 
tions, where  not  otherwise  provided  by  this  act. 


a»  Application  of. — The  notices  referred 
.to  in  this  section  are  only  those  required  by 
the  provbions  of  the  Code.  It  does  not  apply 
to  an  oral  notice   to  produce,  given  in  the 

Sesence  of  the  court  during  trial.  Kerr  v. 
cGuire,  28  N.  Y.  (1  Tiff.),  446. 

h.  Service  on  attorney,— Where  two 

attorneys  are  in  partnership,  aoiug  their  Jbusi- 
ness  in  the  name  of  one,  the  service  of  papers 
may  be  on  either,  whether  he  be  in  the  office 
or  abroad.  Lansing  v.  M'KiUup,  7  Cow.  416. 
And  where  the  onginal  attorney  is  changed, 
but  there  is  no  regular  substitution,  notices 
may  still  be  served  on  the  attorney  of  record. 
Grant  v.  WhiU,  6  Cal.  55.  "  Party  or  attor- 
ney'' does  not  embrace  '*  the  clerk."  See  note 
to  §  410. 

c.  Servioe  on  non-resident  attor- 
ney.—See  Laws  of  1866,  chap.  176 

d.  Servioe  on  sheriff.— Service  of  any 

notice  or  other  paper,  required  to  be  served 
on  a  sheriff,  may  be  served  by  leaving  the 
same  at  the  office  designated  by  him  (by 
filing  a  notice  in  the  county  cleric's  office), 
during  office  hours,  or  leaving  the  same  with 


any  one  therein  and  belonging  to  such  office; 
or  if  the  sheriff  has  not  designated  anv  office, 
then  at  the  office  of  the  county  cleric,  with 
such  clerk  or  his  deputy,  and  the  same  is 
equivalent  to  a  personal  service  on  the  sheriff. 
2  JR.  S.  285,  §§  55,  56,  57. 

e,  Servioe  on  Simday,  of  a  notice  or 

other  papers,  is  Void.  Field  v.  Park,  20  Johns. 
140.    See  Fifield  v.  Wooster,  21  Verm.  215. 

/.  Countermanding  servioe  of  no- 

tioe. — ^A  notice  of  motion  cannot  be  with- 
drawn or  countermanded,  without  payment 
of  costs  of  motion.  WtUkenahaw  v.  Perzd,  7 
Rob.  606;  S.  0.  32  How.  310;  5  Rob.  648. 

g.  Proof  of  service. — Whenever  it  shall 
be  necessarv  on  the  trial  of  an  action,  or  in 
any  judicial  proceeding,  to  prove  the  servioe 
of  any  notice,  an  affidavit  showing  such  ser- 
vice to  have  been  made  by  the  nerson  making 
such  affidavit,  shall  be  received  as  presump- 
tive evidence  of  such  service,  npon  first  prov- 
ing that  such  person  is  dead  or  insane.  Laws 
of  1858,  ch.  244.  See  Rule  13,  and  PuUing 
V.  People,  8  Barb.  386. 


§  409.  [3 70. J  Notices  and  othei*  papers^  how  served  on  party  or 
attorney. 

The  service  may  be  personal,  or  by  delivery  to  the  party  or  attorney  on 
whom  the  service  is  required  to  be  made,  or  it  may  be  as  follows  : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence  from  his 
office,  by  leaving  the  paper  with  his  clerk  thereni,  or  with  a  person  having 
charge  thereof;  or  when  there  is  no  person  in  the  office,  by  leaving  it, 
between  the  hours  of  six  ^in  the  morning  and  nine  in  the  evening,  in  a  con- 
spicuous place  in  the  office,  or  if  it  be  not  open,  so  as  to  admit  of  such 
service,  then  by  leaving  it  at  the  attorney's  residence,  with  some  person  of 
suitable  age  and  discretion  ; 
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2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at  bis  residence, 
between  the  hours  of  six  in  the  morning  and  nine  in  the  evening,  with 
some  person  of  suitable  age  and  discretion. 


a.  ^'Attorney  "  means  one  who  has  been 
admitted  as  an  attorney.  Weave  v.  Sloeum, 

1  Code  R.  105 ;  S.  G.  3  Hovr.  397,  sub  nom. 
Weir  y.  S locum, 

b.  Alfidavit  of  servioe  on  a  clerk, 

which  does  not  state  that  he  was  in  the  attor- 
ney's office  at  the  time,  is  insufficient.  Jafeh- 
9on  Y. Giles,  3  Gaines  R.  88 ;  PcMock  v.  Beebe, 

2  Johns.  Gas.  117.  It  need  not  specify  the 
name  of  the  clerk.  Dremper  .v.  n right,  2 
GaineTK.  101. 

c.  Best  service. — ^Where  a  party  makes 
the  best  service  the  nature  of  the  case  admits, 
and  follows  it  up  by  a  regular  service,  with 
notioe  of  the  ftcts,  as  soon  as  practicable,  he 


will  be  deemed  regular.  Fcdconer  v.  Ucoppellj 
2  Gode  R.  71.  On  a  motion  to  set  aside  a 
judgment  of  divorce  granted  by  default, 
made  nearly  two  years  afterwards,  held,  that 
the  notice  of  motion  was  properly  served  on 
the  plain tiflb'  attorneys  in  the  judgment, 
although  they  had  settled  with  him,  and  had 
themselves  dissolved  partnership.  Miller  v. 
Miller,  37  How.  1.  It  is  an  irregular  service, 
where  the  office  is  closed,  to  have  it  unlocked 
and  leave  the  paper  in  a  conspicuous  place 
within.  Campbell  v.  Spencer,  1  How.  199; 
Livingston  v.  Mclntyre,  id.  253.  Unless 
leave  to  unlock  the  office  and  make  service  is 
shown,  id.    See  ante,  p.  233,  a. 


§  4:10«  [371.]  When  and  haw  served  by  mail. 

Service  by  mail  may  be  made  where  the  person  making  the  senrice  and 
the  person  on  whom  it  is  to  be  made  reside  in  different  places,  between 
which  there  is  a  regular  communication  by  mail. 


a.  Application  of. — The  provisions  of 
this  section  and  the  following  one  apply  to 
servioe  of  papers  by  mail  on  the  parties  to  the 
action,  or  their  attorneys,  only,  and  not  to 
such  service  upon  the  clerk.  Morris  v. 
Morange,  26  How.  250 ;  Chittenden  v.  Adams, 
1  Gode  R.  N.  S.  21;  S.  G.  5  How.  310; 
3  Gode  R  145. 

b.  Service  by  mail— Where  a  paper  is 
served  by  mail,  it  must  be  deposited  in  the 
post-K>ffice  at  the  residence  of  the  attorney 
making  the  service,  correctly  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his 
place  of  residence,  and  the  legal  postage  paid. 
Sckenck  v.  MaKie,  4  How,  246;  Peebles  v. 
Rogers,  5  id.  208;  S.  G.  3  Gode  R.  213; 
Van  Benthugsen  v.  Lyle,  8  How.  312.  And 
properly  enclosed  in  a  wrapper  or  envelope. 
Anonymous,  25  Wend.  677 ;  Anonymous,  1 
Hill,  217 ;  Baihbone  v.  Clarke,  9  Abb.  66  (n.) 
When  thus  deposited,  the  service  is  com- 
pleted, and  the  party  to  whom  it  is  addressed 
incurs  the  risk  of  a  failure  of  the  mail.  Lawler 
V.  Saratoga  County  Mutual  Fire  Insurance 
Co.  2  Gode  R.  114;  Crittenden  v.  Adams,  5 
How.  310;  1  Gode  R.  N.  S.  21 ;  3  Gode  R. 
145;  Gibsons. Murdoch,  1  id.  103;  Badcliff 
T.  Van  Benthuysen,  3  How.  67 ;  Van  Home 
V.  Montgomery,  5  id.  238 ;  Jacobs  v.  Hooker, 
I  Barb.  71 ;  Oothout  v.  Ehinelander,  10  How. 
460.  Otherwise,  the  service  is  not  complete 
until  the  papers  are  actually  received,  and  the 
attorney  making  the  service  takes  the  risk  of 


their  being  received  in  tim^.  Peebles  v.  BogerSt 
5  How.  208 ;  S.  G.  3  Gode  R  213.  A  paper 
deposited  in  a  post-ofiQce  in  a  town  other  than 
the  one  in  which  the  attorney  resides,  is 
not  sufficient  service,  id.;  Schenck  v.  MfiKie, 
4  How.  246.  Service  of  a  paper  by  mail  is 
good,  although  de}>osited  in  the  post-office  on 
the  last  day  for  service,  after  the  mail  has 
closed,  if  otherwise  in  conformity  with  the 
statute  and  rules  of  court.  Noble  v.  Trotter, 
4  How.  322;  S.  G.  3  Gode  R.  35;  EUioU  v. 
Kennedy,  26  How.  422.  Where  an  answer  is 
served  by  mail,  if  the  postage  is  not  paid, 
plaintiff's  attorney  may  return  it  and  enter 
judgment  as  for  a  default.  Van  Benthuysen 
V.  Lyle,  8  How.  312. 

c.  Waiver. — ^Irregularity  in  the  servioe 
of  a  paper  is  waived,  if  the  paper  is  retained 
and  acted  upon  by  the  party  upon  whom 
it  was  served.  Georgia  Lumber  Co,  v. 
Strong,  3  How.  246.  See  Wright  v.  Forbes, 
1  id.  240.  It  should  be  returned  within  a 
reasonable  time  (which  has  never  been  limited 
to  a  shorter  period  than  the  same  day). 
McGown  V.  Leavenworth,  2  £.  D.  Smith, 
24;  3  Gode  R.  151.  With  an  explicit  sUte- 
ment  of  the  ground  of  objection.  Chemung 
Canal  Bank  v.  Judson,  10  How.  133.  A 
mere  statement  that  the  service  is  irregular, 
and  not  in  compliance  with  certain  sections 
of  the  Gode,  is  not  sufficient,  id.  See  Rule 
13,  and  note. 


§  411.  [372.]   When  and  how  set^ved  by  mail. 

In  case  of  service  by  mail,  the  paper  must  be  deposited  in  the  post- 
office,  addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  place  of 
residence,  and  the  postage  paidt 


772 


Noixcss,  FnjstB  mstd  Sekvifo  Fjttam.        [§|41S-415, 


Thus,  a  compUint  aerrad  1^  mail,  diraeted  ta 
defendant's  attorneys,  **Neir  York/'  was 
held  good  senrice,  although  it  appeared  tfaai 
such  attorneys  signed  thoir  notice  of  afi^ear- 
anoe  '*No.  52  Grove  street,  in  the  city  of 
New  York,"  and  that  the  complaint  never 
reached  them.  Oothout  t.  Bhindander,  10 
How.  460.    But  see  Rule  13. 


§  4:1/2.  [373;]  (AmM  1849, 1859.)  Dcvbh  time,  when  aerved  by  madL 
Wheu  the  service  is  by  mail  it  shall  be  double  the  time  required  in  cases 
of  personal  service,  except  service  of  notice  of  trial,  which  may  be  made 
sixteeu  days  before  the  day  of  trial,  including  the  day  of  servioe. 


"  Flaoe  of  residence  "  means  the  post- 
office  to  which  the  papers  are  to  he  directed. 
For  the  purposes  of  this  section  the  attorney 
may  fix  his  residence  hy  his  indorsement  on  the 
papers.  Bowtll  v.  McCormick,  5  How.  337. 
The  clause,  "at  his  place  of  residence,"  relates 
to  the  post-office,  and  not  to  any  particular 
locality  in  town  or  city  (street  and  number). 


Application  of  this  section  is  to  a 

notice  limiting  the  time  in  which  to  appeal. 
JDorUm  ▼.  Leteis,  7  Uow.  132.  And  also  to 
an  answer  senred  by  mail,  where  the  plamttff 


has  forty  days  in  which  to  amend  the  com- 
plaint.  See  Cusson  ▼.  Whalon,  5  How.  306  ; 
Washlmm  ▼.  Herrick,  4  How.  16;  8.  O.  2 
Code  R.  2. 


^  4:1 3.  [374.]  (AmM  1849.)  Uiffht  day^  notice  of  motion,  etc,  b^oer 
cow't  or  judge,  when  personalis  eerved. 

Notice  of  a  motion  t>r  other  proceeding  before  a  court  or  judge,  when 
personally  served,  shall  be  given  at  least  eight  days  before  the  time  ap- 
pointed therefor. 


Notice  of  motion. — ^Where  papers  for  a 
motion,  on  the  28th  of  October,  were  served 
by  mail  on  the  17th,  and  came  to  hand  on  the 
19th,  and  on  the  20th  the  moving  party  served 


a  notice  personally,  that  snch  motion  would 
be  made  on  the  l&th  on  the  papers  already 
served  by  mail,  held  sufficient  service.  Fait 
Benthuyaen  v.  Skvens,  14  How.  70. 


§  4:14:.  [375.]  (Am'd  1849.)  Where  papers  need  not  be  served  on  de- 
fendant. 

Where  a  defendant  shall  not  have  demurred  or  answered,  service  of 
notice  or  papers,  in  the  ordinary  proceedings  in  an  action,  need  not  be 
made  upon  him,  unless  he  be  imprisoned  for  want  of  bail,  but  shall  be 
made  upon  him  or  his  attorney,  if  notice  of  appearance  in  the  action  has 
been  given. 


CI.  Extent  of  this  proTision.— It  does 

not  embrace  provisional  remedies.  These  are 
not  ordinary  proceedings,  within  the. sense  of 
the  term  as  used  in  this  section.  Though  a 
defendant  has  appeared,  he  is  not  entitled  to 
notice  of  an  application  for  an  order  to  arrest 
him.  Neither  is  he  entitled  to  notice  of  an 
application  for  an  injunction  before  he  has 
answered."  Becker  y.  Uager,  8  How.  68. 

b.  Injunction,  service  of.— The  service 

of  an  injunction,  obtained  after  an  appearance 
of  defendant  in  the  action  by  attorney,  on  the 
attorney  instead  of  the  defendant,  is  irregular, 
but  furnishes  no  ground  for  setting  aside  the 
injunction.  lb. 


c.  Notice  when  necessary,  and 

how  served. -^  Where  there  has  been  a 
general  appearance,  an  application  for  leave 
to  amend  the  summons  must  be  on  notice. 
HewiH  V.  HoweU^  8  How.  346.  Where  a 
statute  requires  a  notice  to  be  senred  on  a 
person,  it  means  personal  service,  unless  some 
other  method  of  service  is  indicated.  Baikimni 
V.  Acker,  18  Barb.  393 ;  MeDermott  v.  Board 
of  Police  of  Metropolitan  PoUce  District,  25 
Barb.  636;  S.  0.  5  Abb.  422.  But  see 
People  ex  rel  Hawes  v.  WalO^er,  2  Abb.  421 ; 
S.  C.  23  Barb.  304. 


^  4=15.  [3  7  6.  J  (Am'd  1849.)  Service  of  papers  where  party  resides  out  of 
State. 

Where  a  plaintiff  or  a  defendant  who  has  demurred  or  answered,  or 
gives  notice  of  appearance,  re;sides  out  of  the  State,  and  has  no  attorney  in 
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the  action,  the  service  may  be  made  by  mail,  if  his  residence  be  known  ;  if 
not  known,  on  the  clerk  for  the  paity. 


I 


§  416w  [377.]  Summons  and  pleadings  to  be  filed  wiihin  ten  days  after 
service. 

The  summons,  and  the  several  pleadings  in  an  action,  shall  be  died  with 
the  clerk  within  ten  days  after  the  service  thereof,  res^pectively ;  or  tlie 
adverse  party,  on  proof  of  the  omission,  shall  be  entitled,  witliout  ii(»tic(% 
to  an  order  from  a  judge  that  the  same  be  filed  within  a  time  to  be  specitied 
in  the  order,  or  be  deemed  abandoned. 


Pleaxling,  how  filed  after  eiqpirar 
tlon  of  time  limited.— The  court  will 

permit  a  pUintiff  to  file  a  reply  after  the  time 
limited  in  an  order  to  file  it,  where  the  omis- 
sion is  explained,  e.  ^.,  if  a  oopy  is  inadvert- 
ently filed  instead  of  the  original.  Short  y. 


Mayy  2  Sandf.  639.  Where  a  party  files  a 
pleading  in  obedience  to  an  order  under  this 
section,  he  is  not  bound  to  notify  the  party 
obtaining  the  order,  that  the  pleading  iu  filed. 
Buoy  y.  J3b^»  1  Code  R.  N.  8.  2B6. 


§  4:1T«  [378.]'  Service^  tohere  party  appears  by  attorney. 
Where  a  party  shall  have  an  attorney  in  the  action,  the  service  of  papers 
shall  be  made  upon  the  attorney,  instead  of  thj  party. 


a.  OObr  to  allow  Judgment  to  be 

COrreoted. — An  offer  to  allow  judraent  to 
be  corrected  onder  the  provisions  of  §  371  of 
the  Code,  must  be  seryed  upon  the  appellant 
and  the  justice.  But  where  an  attorney  has 
appeared  for  the  appellant,  the  offer  must  be 
served  upon  the  attorney  in  compliance  with 
§  417.  Purvis  v.  Gray,  39  How.  1. 

h.  Notioe  of  appeal  should  be  served  on 
the  attorney  of  record  in  the  court  below,  not 
on  the  party.  Flynn  v.  Bailey^  50  Barb.  73 ; 
Tripp  y.  De  Bow,  5  How.  114;  S.  G.  3  Code 
R.  163.  Where  the  attorney  for  the  plaintiff 
in  error  removed  from  the  State,  and  notice 
had  been  given  to  the  party  to  appoint  an- 
other attorney  pursuant  to  the  statute  (2  R. 
S.  287,  §  67,  kMy  nevertheless,  that  a  mo- 
tion to  quash  the  writ  of  error  could  not  be 


made  without  notice  thereof  to  the  plaintiff 
in  error.  JeweU  v.  Schouten,  1  N.  Y.  (1 
Comst.),  241. 

c.  Application  of  section.— This  sec 

tion,  like  the  414th,  applies  to  the  ordinary 
proceedings  in  the  action.  See  note  to  §  414. 
The  service  of  papers  in  a  cause  upon  an  attor- 
ney, after  he  has  oecome  a  non-resident  of  the 
State,  is  irregular.  Diefendorf  v.  House,  9 
How.  243.    But  see  Laws  of  1862,  ch.  43. 

d.  Attaohment,  motion   papers.— 

The  service  of  motion  papers  by  defendant's 
attfMney,  to  set  aside  an  attachment  and  an 
order  for  publication  on  the  plaintiff's  attorney, 
some  four  ^ears  after  the  entry  of  judgment 
in  the  9CUon,\held,  sufficient.  Drury  v.  Bus- 
seU,  27  How.  130.   See  note  to  section  285. 


§  ^18.  [379.]  This  chapter  not  to  apply  to  mxmmions  or  process,  or  to 
papers  to  brinff  party  into  contempt. 

The  provisions  of  this  ehaper  shall  not  apply  to  the  service  of  a  sum- 
mons, or  other  process,  or  of  any  paper  to  bring  a  party  into  contempt. 


a.  Contempt,  proceedings  for  and 

service  of  papers. — In  a  proceeding  under 
§  285,  to  enforce  a  judgment  in  a  civil  action, 
that  the  d(!fendant  appear  before  a  referee, 
named,  and  convey  certain  premises  to  the 
plaintiff,  by  punishmg  the  defendant  as  for  a 
contempt,  it  is  sufficient  under  this  section 
(418)  to  make  a  personal  service  on  the  de- 
fendant, of  the  underwriting  of  the  referee, 
and  a  copy  of  the  judgment  and  summons. 


In  such  case,  an  order  to  show  cause  why 
defendant  should  not  be  punished,  need  not 
be  served  on  defendant ;  it  is  sufficient  if  served 
on  his  attorney.  Pitt  v.  Davison,  3  Abb.  N.  S. 
398 ;  S.  C.  34  How.  355 ;  37  N.  Y.  (10  Tiff.), 
235;  4  Trans.  App.  266.  A  client  cannot  be 
punished  as  for  a  contempt,  for  an  act  done  by 
his  attorney  without  his  consent  or  knowledge. 
Satterlee  v.  De  Comeau,  7  Rob.  666. 
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CHAPTER  Xn. 

Duties  of  sheriffs  and  coroner. 

Sbction  419.    Duty  of  sheriff  mod  ooroner  in  servin^^  or  executing  prooessy  and  how 

enforced. 

§  419.  [380.]  (Am'd  1849.)  Duit/  of  sheriff  and  coroner  in  serving  of 
executing  process^  and  how  enforced. 

Whenever,  pursuant  to  this  act,  the  sheriff  may  be  required  to  serve  or 
execute  any  summons,  order  or  judgment,  or  to  do  any  other  act,  he  shall 
be  bound  to  do  so,  in  like  manner  as  upon  process  issued  to  him,  and  shall 
be  equally  liable  in  all  respects  for  neglect  of  duty ;  and  if  the  sheriff  be  a 
party,  the  coroner  shall  be  bound  to  perform  the  service,  as  he  is  uow 
bound  to  execute  process,  "where  the  sheriff  is  a  party  ;  and  all  the  provi- 
sions of  this  act  relating  to  sheriffs  shall  apply  to  coroners  when  the  sheriff 
is  a  party. 


a.  Sheriff. — A  sheriff,  when  required  to 
serve  a  summons  and  complaint  and  certain 
other  papers,  is  entitled  to  tne  payment  of  his 
fees  previous  to  such  service;  but  if  he  serves 
them  without  prepayment,  he  cannot  retain 
them  and  refuse  to  make  a  return.  WaU  ▼. 
SchoantHoker,  15  How.  460. 

b.  Coroner. — Wnere  he  is  the  defendant 
in  the  action,  a  writ  of  attachment  against  the 
sheriff  must  issue  to  the  elisors,  in  the  first  in- 
stance. Beg.  V.  Sheriff  of  Olamorganshire^  1 
Dowl .  Pract.  Gas.  (N.  S.;,  308.  And  he  may, 
in  a  proper  case,  call  to  his  aid  the  power  of 
the  county  in  executing  an  order  of  arrest  in 
an  action  where  the  sheriff  is  a  party.  Slater 
T.  Wood,  9  Bosw.  15. 


c.  Eli80r8.-^Where  the  coroner  is  in  de- 
fault for  not  returning  an  attachment  agaanat 
the  sheriff,  the  court  will  appoint  an  elisor  to 
serve  the  same.  People  v.  PcUmer,  1  Cow.  32  ; 
Anonymous,  23  Wend.  102.  An  elisor  can 
only  be  appointed  by  the  court,  id.  Where 
the  interest  of  the  sheriff  and  coroner,  in  the 
result  of  the  action,  is  too  remote  to  disqual- 
ify them,  as  being  members  of  a  corporation 
that  is  a  party  to  the  action,  the  court  will 
not  appoint  an  elisor  to  serve  the  process. 
Jackson  v.  BathhonCy  3  Cow.  296.  See,  also. 
Mayor,  etc.  cf  Berwick  v.  Williams,  10  Moore, 
266.  But  see  Mayor,  etc.  of  Norwich  t.  GtU, 
8  BxDg.  27 ;  Seweil  on  Sheriflb,  96. 


CHAPTER  Xm. 

AocowrUability  of  guardians. 
Skctiok  1.    Guardian  not  to  receive  property  until  security  given. 

^^O'  [381.]  Guardian  not  to  receive  property  until  security  given. 

No  guardian  appointed  for  an  infant  shall  be  permitted  to  receive  prop- 
erty of  the  infant,  until  he  shall  have  given  sufficient  security,  approved  by 
a  judge  of  the  court  or  a  county  judge,  to  account  for  and  apply  the  same, 
under  the  direction  of  the  court 


Rule  63,  et  seq. 


B 
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CHAPTER  XIV. 
Powers  of  rrf&*ee8. 

8BOTioir  421.    Referees  authorized  to  administer  oaths  and  to  exercise  powers  now 

vested  in  referees  by  law. 

§  ^iSl.  [382.]  Referees  authorized  to  administer  oaths  and  to  exei*ci.^e 
powers  now  vested  in  referees  by  law. 

Every  referee,  appointed  pursuant  to  this  act,  shall  have  power  iu 
administer  oaths,  in  any  proceeding  before  him,  and  shall  have  generally 
the  powers  now  vested  in  a  referee  by  law. 

See  note  to  §  273 


CHAPTER  XV. 

Miscellaneous  provisions. 

SsOTiov  422.    Papers  lost  or  withheld,  how  supplied. 

423.  Where  undertaking  to  be  filed. 

424.  Judgment  on  bond  and  warrant  of  attorney,  executed  before  July  1, 1848. 
.425.  -  Time  for  publication  of  notices,  how  computed. 

426.    Laws  of  other  States  and  other  govemments,  how  proved. 

%  ^i/^S.  Papers  lost  or  withheld^  how  supplied. 

If  an  original  pleading  or  paper  be  lost  or  withheld  by  any  person, 
the  court  may  authorize  a  copy  thereof  to  be  filed  and  used  instead  of  the 
orisrinal. 


Note  to  §  416 ;  BenowX  ▼.  HimiSy  1  Code  R.  125;  S.  C.  again,  2  Sandf.  641;  2 Code  R.  71. 

§  4:23.  Where  undertakings  to  be  filed. 

The  various  undertakings  required  to  be  given  by  this  act  must  be 
filed  with  the  clerk  of  the  court,  unless  the  court  expressly  provides  for  a 
different  disposition  thereof,  except  that  the  undertakings  provided  for  by 
the  chap  er  on  the  claim  and  delivery  of  personal  property,  shall,  after  the 
justification  of  the  sureties, '  be  delivered  by  the  sheriff  to  the  parties 
respectively,  for  whose  benefit  they  are  taken. 


Note  to  §  222;  Rules  5,  6,  7;  2  R.  S.  190, 
§§  149,  150,  omitted  from  4th  ed.  R.  S.,  but 
said  to  be  still  in  force.  Cook  y.  IXekeraony  2 
Sandf.  691 ;  WOde  y.  Jod,  15  How.  321 ;  S. 
C.  6  Duer,  671. 

a.  Undertaking,  delivery  of,  power 

of  COTirt  as  to.— -in  an  action  upon  an  un- 
dertaking, when  produced  at  the  trial  by  the 
plaintiff,  the  delivery  of  it  to  him  by  the 
sheriff,  pursuant  to  section  423,  will  be  pre- 
sumed. Bowdoin  y.  Ck>lemany  3  Abb.  431; 
S.  C.  6  Duer,  182,  sub  nom.  Bowdoin  y. 
Colman.  Although,  by  the  provisions  of  2 
R.  S.  190,  195  (presumed  to  be  in  force),  it 


is  enacted  that  the  chancellor  shall  direct 
the  delivery  of  any  bond,  executed  under 
the  provisions  of  the  article,  to  the  person 
entitled  to  the  benefit  thereof,  for  prosecu- 
tion, whenever  the  condition  thereof  shall 
be  broken,  or  the  circumstances  of  the  case 
shall  reouire  such  delivery ;  yet  in  these  cases 
(^Code,  §  423),  the  court  may  refuse  to  direct 
the  delivery  of  an  undertaking  on  file.  Wilde 
V.  Joel,  15  How.  320;  S.  0.  6  Duer,  671.  As 
the  complaint  may  be  drawn  from  a  mere 
inspection  of  the  same,  and  in  case  of  dis- 
pute, on  the  trial,  the  clerk  may  be  subpcs- 
naed  to  produce  it.  lb. 
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§  4:24=.  JtidgnienC  on  bond  and  loarrant  of  aJUomey^  executed  hrfore 

July  1,  1848. 

Upon  any  bond  and  wai'mnt  of  attorney  executed  and  delivered  before 
the  tii'st  day  of  July,  eighteen  hundred  and  forty-eight,  judgiueut  may  be 
entered  in  the  manner  provided  by  sections  382,  38d,  and  384,  upon  the 
plaintiff's  filing  such  boud  and  warrant  of  attorney,  and  a  statement  :)igued 
and  veritied  by  himhelf,  in  the  form  prescribed  by  section  382. 

See  AUm  v.  SmiUie,  12  How.  156 ;  S.  0. 1  Abb.  354. 

^  '^/id.  Time  for  puhHoaHon  of  noticea^  how  comptUed. 

The  time  for  publication  of  legal  notices  shail  be  computed  so  as  to 
exclude  the  first  day  of  publication  and  include  the  day  on  which  the  act 
or  event,  of  which  notice  is  given,  is  to  happen,  or  which  completes  the  full 
period  required  for  publication. 


a.  Notloes,  publication  of,  time, 

how  computed. — The  computation  of  time 
is  made  by  excluding  the  iirst  day  of  publica* 
tion  and  including  that  which  completes  the 
full  period  required  for  publication.  Brod  y. 
Heymann^  3  Abb.  N.  S.  396.  And  a  judg- 
ment entered  before  the  full  lapse  of  such 
period  and  twenty  days  additional  (for  an- 
swering) is  irregular.  lb. 


h.  Proof  of  the  publication  of  any  notice 
or  advertisement,  which  by  law  are  reouired 
to  be  published  in  any  newspaper  or  this 
State,  may  be  made  bv  the  aiBaayit  oC  the 
printer,  or  foreman  of  the  printer  of  such 
newspaper.  Laws  of  1835,  ch.  159.  See 
anU,  §§  138,  407 ;  Laws  of  1859,  ch.  252 ; 
Laws  of  18(59,  ch.  831. 


^  4:^6.  (Am'd  1869.)  Laws  of  other  States  and  governmental  how  proved. 
Printed  copies  of  statutes,  code  or  other  written  laws,  wd  of  the  pro- 
clamations, edicts,  decrees  and  ordinances,  by  the  escecutive  power  of  any 
State  or  territory  or  foreign  government,  when  printed  in  books  or  publi- 
cations purporting  or  proved  to  have  been  published  by  the  authoi-ity 
thereof,  or  proved  to  be  commonly  admitted  as  evidence  of  the  existing 
law,  in  the  courts  and  judicial  tribunals  of  such  State,  territory  or  govern- 
ment, shall  be  admitted  by  the  courts  and  officers  of  this  State,  ou  all 
occasions,  as  presumptive  evidence  of  such  laws,  proclamations,  edict<s 
decrees  and  ordinances.  The  unwritten  or  common  law  of  any  other  State 
or  territory  or  foreign  government,  may  be  proved  as  facts  by  parol 
evidence,  and  the  books  of  reports  of  cases  adjudged  in  these  courts,  may 
also  be  admitted  as  presumptive  evidence  of  such  law. 


a.  Reoordfi  of  board  of  regexUa— 

Copies  of  and  extracts  from  any  and  aU  re- 
oojnls,  books,  papers,  documents,  iiles  and 
manuscripts  in  the  possession  or  custody  of 
the  regents  of  the  university  as  such,  or  as 
trustees  of  ihe  State  library,  or  otherwise  in 
their  official  capacity,  and  duly  authenticated 
under  the  hand  of  the  chancellor  or  secretary, 
and  under  the  common  seal  of  the  said  regents 
as  a  true  copy  of  such  original,  may  be  used 
and  read  in  evidence  in  all  courts  in  this  State 
with  the  same  force  and  effect  as  the  original. 
Laws  of  1870,  ch.  60.  See  Laws  of  1835,  p. 
326;  Laws  of  1846,  pp.  204,  303;  Laws  of 
1858,  pp.  498,  500 ;  6  Wend.  483 ;  2  id.  411 ; 
DaU.  412;  9  Cranch,  122  (n.);  1  Stork  £v. 


(ed.  1842),  232,  note  2 ;  1  PhiU.  £t.  (Cow.  k 
U.  ed.  1843),  383;  3  id.  1056,  note  708. 

6.  Chartei  of  the  city  of  New  York 

may  be  read  as  evidence  from  a  volume 
printed  by  authority  of  the  common  council, 
whether  it  was  printed  prior  or  subsequent  to 
the  act  of  April  17, 1832.  It  may  be  so  read 
on  a  trial  involving  the  title  to  lands,  the 
sUtutes  making  no  distinction  as  to  the  pur- 
poses for  which  it  may  be  read;  but  such 
proof  is  only  prima  fade,  Howell  v.  MuggUs^ 
5  N.  Y.  (1  Seld.),  444.  See  Laws  of  1832,  page 
251. 

c.  ForeigXl  laws  are  to  be  treated  aa 
facts.  They  must  be  alleged  and  proved  like 
other  facts,  of  which  the  court  does  not  take 


h  427.] 


AgIIONS  A0Am8T  FOBiaGN   C0BF0RAnON8» 


111 


judicial  notice.  Monroe  ▼.  Douglass,  5  N.  Y. 
(1  Scld.)>  447.    See  Laws  of  U.  S.  102,  §  1. 

d.  Statute  law  of  another  State 

cannot  be  proved  in  this  by  parol.  The  proper 
method  is  the  production  of  the  printed  vol- 
ume, or  by  an  exemplified  copy.  Totdandou 
V.  Lcu^^e^met^,  6  Abb.  X.  S.  215 ;  S.  0.  37 
How.  146;  Jones  v.  Fowler,  1  Sweeny,  6. 
A  printed  statute  book  of  a  sister  State,  in 
order  to  be  admissible  as  evidence,  must  pur- 

g[>rt  to  have  been  printed  by  authority  of  such 
tate.  Bright  t.  White,  8  Mo.  R.  421.    See 
Bailey  ▼.  Lineoln  Academy^  12  id.  177. 

e.  Public  records  of  other  States,  how 
proved.  See  Markoe  v.  Aldrieh,  I  Abb.  55. 
Laws  of  1858,  pp.  498, 50O.  Morris  ▼.  Patehin, 
24  N.  Y.  (10  Smith),  394. 

/.  Miscellaneous  records.  —  A  land 


patent  may  be  proved  by  a  constat  or  exem- 
plification of  the  record.  McKineron  v.  Bliss, 
31  Barb.  180 ;  S.  C.  Aff 'd,  21  N.  Y.  (7  Smith), 
206,  sub  nom.  McKinnon  v.  Bliss,  As  to  the 
proof  of  the  incorporation  of  a  foreign  corpo- 
ration, see  Waterville  Manufacturing  Co,  v. 
Broton,  9  How.  27.  The  records  of  courts 
in  Canada.  Lazier  v.  Westcott,  26  N.  Y.  (12 
Smith),  146.  The  records  of  inferior  courts. 
Simons  V.  De  Bare,  4  Bosw.  547 ;  S.  G.  6  Abb. 
188,  sub  nom.  Simons  v.  De  Barre;  S.  C. 
AfT'd,  8  Abb.  269.  Corporation  ordinances. 
People  ex  rel,  Houston  ▼.  Mayor,  etc.  of  New 
York,  7  How.  81 ;  Logue  v.  GUlick,  1  E.  D. 
Smith,  398.  Records  in  supervisor's  office. 
Laws  of  1855,  ch.  249,  p.  383.  Records  in 
the  office  of  collectors  of  customs.  Laws  of 
1862,  ch.  251,  p.  450.  Judgmen  s  of  foreign 
SUte.  Blades  Case,  4  Abb.  162. 


TITLE  XIIL 

4 

Actions  in  particular  cases. 

* 

Ohaftbb  I.    Actioiis  against  foreign  corporations. 

II.    Actions  in  place  of  scire  facias,  quo  wvmntD,  and  of  inlbrmadoiiB  in  tllie 

nature  of  quo  warranto. 
III.    Actions  for  the  partition  of  real  property. 
lY.    Actions  to  determine  conflicting  okums  to  real  propety,  and  ibr  wisto 

and  nuisance. 
T.    Genend  proyisiocs  relating  to  aotionB  concevaing  real  property. 


CHAPTER  L 
Action    against  foreign  corporations. 

§  437.  Where  aw    by  whom  brovghL 

An  action  against  a  coFporstion,  created  by,  or  under  the  laws  of  any 
other  State,  goverrjient,  or  country,  may  be  brought  in  the  supreme  conrt, 
the  superior  coi».c  of  the  city  of  New  York,  or  the  court  of  common  pleas 
for  the  city  a»'.d  county  of  New  York,  in  the  following  cases : 

1.  By  y  resident  of  this  State,  ibr  any  cause  of  action  ; 

2.  Ry  a  plaintiff  not  a  resident  of  this  state,  when  the  cause  of  action 
^hall  liave  ariseu»  or  the  subject  of  the  action  shall  be  situated  within 
the  State. 


a.  Foreign  corporations,  actions 

against.  — The  Law  of  1849,  ch.  107,  p. 
1@,  which  provides  that  *'  suits  may  be 
brought  in  the  supreme  court,  in  the  superior 
court  of  the  city  of  New  York,  and  in  the 
court  of  common  pleas  in  and.  for  the  city  and 
county  of  New  York,  against  any  corpora- 
tion created  by  or  under  the  laws  of  any 
other  State,  government  or  country,  for  the 
recovery  of  any  debt  or  damages,  whether 
liquidated  or  not,  arising  upon  contract  made, 
es-ecuted  or  delivered  within  this  State,  or 
upon  any  cause  of  action  arising  therein,"  is 
not  repealed  by  the  Code,  and  the  courts, 

i;8 


therefore,  have  jurisdiction  of  actions  against 
foreign  corporations  in  these  cases.  Jones  v. 
Norwich  and  New  York  Transportation  Co, 
50  Barb.  194.  Where  a  fbreign  corporation 
has  appeared  in  an  action  in  a  court  of  this 
State,  It  is  subject  to  the  jurisdiction  of  the 
court  to  the  same  extent  as  a  corporation 
created  under  the  laws  of  this  State ;  nor  does 
its  foreign  ori^n  prevent  the  bringing  an 
action  against  it,  for  any  cause,  when  the 
action  can  be  brought  within  the  jurisdiction 
of  the  court.  Dart  v.  Farmer^  Bank  at 
Bridgeport,  27  Barb.  337. 
JLlthough  section  427  renders  it  essential  to 
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the  jurisdiction  of  a  court  of  this  State  over  a 
foreien  corporation,  that  either  the  plaintiff 
should  be  a  resident  of  this  State,  or  the  cause 
of  action  should  haye  arisen,  or  the  subject  of 
the  action  should  be  situated  in  it,  yet  it  is 
not  necessary,  to  the  yalidity  of  the  proceed- 
ings against  a  foreign  corporotion,  that  proof 
of  either  of  these  facts  should  have  been  made 
previous  to  the  commencement  of  proceedings. 
It  is  sufficient,  if  upon  motion  to  set  aside  tne 
proceedings,  the  facts  necessary  to  sustain 
jurisdiction  are  shown.  Bates  v.  New  Orleans^ 
Jackson  and  Ch'eai  Northern  EaUroad  Co. 
4  Abb.  72;  S.  C.  13  How.  516.  See  Eliza- 
bethport  Manufacturing  Co.  y.  Campbell^  13 
Abb.  86. 

The  Law  of  1845,  ch.  234,  p.  256,  m  rela- 
tion to  suits  against  foreign  coiporations,  does 
not  establish  any  new  liability  on  the  part  of 
stockholders  or  debtors  of  such  corporations, 
but  only  provides  for  subrogating  the  creditors 
of  the  corporation,  proceeding  ag£nst  it  by 
direct  attachment  in  this  State,  to  such  rights 
as  the  corporation  itself,  under  the  local  Uw, 
or  the  lex  loci  contractus  might  have  enforced 
against  the  stockholder  or  debtor.  Seymour  v. 
Stwrgess,  26  N.  Y.  (12  Smith),  134. 

h.  Service  of  a  summons  on  a  presi- 
dent of  a  foreign  corporation  who  happens  to 
be  temporarily  in  this  State,  and  who  does 
not  voluntanly  ^>pear,  does  not  give  the  court 
jurisdiction  over  the  corporation,  for  the  pur- 
pose of  rendering  personal  judgment  upon 
contracts  made  in  this  State,  or  for  debts  due 
to  residents  of  this  State.  Such  notice  must 
be  regarded  as  simply  a  statutory  notice  that 
proceedings  are  about  to  be  instituted  against 
defendant's  property.  Hulbert  v.  Hope  Mutual 
Insurance  Co.  A  How.  275;  S.  C.  id.  415;  2 
Code  R.  148;  Brewster  y.  Michigan  Centred 
BaiWoad  Co.  5  How.  183;  S.  C.  3  Code  R. 
215. 

c.  Attachment  against,  not  to  issue. 

In  the  superior  court  of  the  city  of  New  York 
no  attachment  can  issue  against  a  foreign  cor- 
poration unless  there  is  an  action  regularly 
commenced.  That  can  be  by  a  resident  for 
any  cause  of  action ;  but  to  render  the  suit 
effectual,  there  must  be  property  in,  or  the 
cause  of  action. must  have  arisen  in  the  State. 
McDonough  v.  PhdpSy  15  How.  372 ;  Eggles- 
ton  y.  Orange  and  Alexandria  Bailroaa  Co. 
1  Code  R.  N.  S.  212;  Cantwdl  v.  Dubuque 
Western  Bailroad  Co.  17  How.  16. 

d.  Bight  to  sue  in  this  State.^A 

foreign  corporation  has  the  same  right  as  any 
other  non-resident,  to  sue  in  this  State,  if  the 
nature  of  the  claim  is  sych  as  should  be  en- 
forced by  a  corporation ;  and  as  to  suits  a^inst 
such  corporation,  except  §  427,  the  provisions 
of  the  Code,  and  those  of  the  Revised  Statutes, 
make  no  distinction  between  a  resident  and  a 
non-resident  plaintiff.  Bank  of  Commerce  v. 
Butland  ana  Washington  Bailroad  Co.  10 
How.  1 ;  S.  G.  affirmed,  id.  10.  But  neither 
the  Revised  Statutes  nor  the  Code  authorize 
a  foreign  corporation  to  sue,  by  attachment, 
another  foreign  corporation  in  the  courts  of 


this  State,  unless  the  cause  of  action  has 
arisen,  or  the  subject  thereof  is  situmted, 
within  this  State.  Western  Bank  t.  City  Bank 
of  Columbusy  7  id.  238. 

e.  Non-resident  plaintifT  may  sue. 

To  enable  a  non-resident  plaintiff  to  maintain 
an  action  in  a  court  of  this  State  against  m 
foreign  corporation,  it  must  appear  either  that 
the  action  is  upon  a  contract  made,  executed 
or  delivered  in  this  State,  or  that  the  cause 
of  action  arose  in,  or  that  the  subject  thereof 
is  situated  in  this  State.  Harriott  ▼.  N'ew 
Jersey  Bailroad  Co.  8  Abb.  284;  S.  C.   2 
Hilt.  262 ;  Cufkberland  Coal  and  Iron  Co.  ▼. 
Hoffman  Steam  Coal  Co.  30  Barb.  159;   20 
How.  62;  S.  C.  8  Abb.  249,  sub  nom.  Cum- 
berland Coal  Co.  V.  Sherwum.    It  seemSy  that 
where  the  cause  of  action  arose,  or  the  subject 
thereof  is  situated,  within  this  State,  the  ques- 
tion of  the  defendant  having  property  becomes 
immaterial,  whether  the  plaintiff  is  a  resident 
or  not.  Cumberland  Coal  Co.  ▼.  Sherwum,  8 
Abb.  243;  S.  C.   30  Barb.   159,  sub  nom. 
Cumberland  Coal  and  Iron  Co.  ▼.  Hoffman 
Steam  Coal  Co. 

f.  Designating  person  to  receive 
servioe  of  process— effect  of.  — The 

Law  of  1855,  ch.  279,  requiring  foreign  cor- 
porations doing  business  in  this  State  to  desig- 
nate a  person  to  receive  service  of  process, 
merely  iiMsilitates  service,  and  does  not  give 
the  court  jurisdiction  of  cases  not  included  in 
this  and  section  134.  Cumberland  Coal  Co.  t. 
Sherman,  supra. 

g.  Waiver  of  otd^ction  to  jnrisdio- 

tion. — A  foreign  corporation  does  not  waive 
the  objection  of  want  of  jurisdiction  by  ap- 
pearing and  answering.  HarrioU  v.  New  Jer- 
sey Bailroad  Co.  8  Abb.  284;  S.  G.  2  Hilt. 
262,  sub  nom.  Harriott  v.  New  Jersey  Bail- 
road and  Transportation  Co. 

h.  Appearance  of. — A  corporation,  by 
officers  of  the  court,  will  be  valid  and  give 
jurisdiction,  whether  the  service  of  process 
upon  its  officers  be  good  or  not.  Murray  v. 
Vanderbilt,  39  Barb.  141. 

i.  Costs. — Where  an  action  against  a  for- 
eign corporation  was  dismissed  for  want  of 
jurisdiction,  and  the  question  of  jurisdiction 
was  settled  by  an  admission  of  &e  party  in 
open  court,  judgment  for  costs  on  the  dismis- 
sal was  i-efused.  Harriott  v.  New  Jersey  BaU" 
way  Co.  supra ;  ante,  jMge  585,  and  contra, 
McMahon  v.  Mutttal  Benefit  Ltfe  Insurance 
Co.  8  Abb.  297 ;  S.  0.  3  Bosw.  644.  Where 
there  is  any  question  as  to  the  power  of  the 
court  to  render  judgment  for  costs,  if  it  has 
in  fact  been  entered  by  the  clerk,  the  proper 
practice  to  bring  up  the  (|uer,tion  is  by  an  ap- 
peal from  the  judgment,  id.  But  such  appeal 
does  not  confer  a  new  jnri'jdiction.  Harriot  y. 
New  Jersey  Bailroad  Co.  8  Abb.  284;  S.  C. 
2  Hilt.  262,  sub  nom.  Harriott  r.  New  Jersey 
Bailroad  and  Transportation  Co. 

j.  Attachment  against  property  of, 

in  this  State. — Where  an  attachment  is  is- 
sued against  a  foreign  corporation,  upon  their 
properly  hnre  by  a  non-resident  plaintiff,  in 
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Ml  action  for  alleged  damages  arising  from  a 
breach  of  a  contract  made  out  of  this  State,  it 
cannot  be  sustained  on  the  ground  that  the 
subject  of  the  action  is  within  this  State, 
since  the  property  levied  on  is  not  the  subject 
of  the  action;  therefore,  in  such  case,  the 
court  has  no  jurisdiction.  Whitekecul  v.  Buf- 
falo and  Lake  Huron  Bailway  Co,  18  How. 
218.  So,  where  the  demand  on  which  the 
action  was  brought,  arose  upon  written  con- 
tracts for  the  payment  of  money,  made,  exe- 
cuted, deliyered  and  made  payable  in  Canada, 
and  all  the  labor  done  and  materials  furnished 
were  under  these  contracts  on  work  located 
in  Canada  and  for  a  corporation,  under  the 
laws  of  Canada,  and  existing  there,  except  a 
small  part  which  was  performed  in  this  State 
according  to  said  contracts,  held,  that  the 
subject  of  the  action  was  not  situated  in  this 
State,  and  that  although  defendant  had  prop- 
erty in  this  State  liable  to  attachment,  an  at- 
tachment could  not  be  sustained  by  a  non- 
resident plaintiff.  Campbell  y.  Champlain  and 
SL  Lawrence  BaUroad,  18  How.  412;  S.  C. 
Aff'd,  id.  419.  So,  in  an  action  on  an  award, 
it  is  the  cause  of  action,  and  if  made  out  of 
the  State  the  cause  of  action  arose  out  of  the 
SUte.  lb. 

The  Law  of  1849,  ch.  107,  authorizes  an 
attachment  as  a  provisional  remedy,  under 
the  Code,  in  an  action  on  a  policy  of  insur- 
ance issued  in  this  State,  although  the  case 
be  not  within  this  section.  Bume  v.  Provin- 
cial Insurance  Co.  13  Abb.  425 ;  S.  C.  35 
Barb.  525. 

k.  Action  in  this  State  between 
foreign  corporations.— Where  an  action 

was  commenced  in  this  State,  between  two 
corporations  Tboth  created  by  the  laws  of 
MaryUnd),  wnich  related  to  lands  situated  in 
that  State,  and  asked  to  annul,  on  the  ground 
of  fraud,  a  conveyance  of  such  lands  to  the 
defendants,  executed  and  recorded  in  Mary- 
land, held,  that  the  court  bad  no  jurisdiction 
of  the  case.  Cumberland  Coal  and  Iron  Co. 
y.  Hoffman  Steam  Coal  Co.  30  Barb.  159 ; 
S.  C  id.  553,  sub  nom.  Cun^terland  Coal  cmd 


Iron  Co.  y.  Sherman;  20  How.  62;  8  Abb. 
243,  sub  nom.  Cumberland  Coal  Co.  v.  Sher- 
man. 

I  Proceeding  to  wind  up  afikirs 

of. — The  supreme  court  of  this  State  has  no 
jurisdiction  in  a  proceeding  commenced  by  a 
stockholder  to  wind  up  the  affairs  of  a  foreien 
corporation.  Murray  v.  VanderbiU,  39  Baro 
141. 

1ft.  Pleadings. — ^In  a  suit  by  a  foreign 
corporation,  the  complaint  need  not  state  the 
act  of  incorporation  at  large,  or  even  the  title 
of  the  act  or  grant,  or  the  date  of  its  passage. 
Holyoke  Bank  y.  Haskins,  4  Sandf.  675.  See, 
however,  Connecticut  Bank  v.  Smith,  9  Abb. 
168;  S.  C.  17  How.  487;  Marine  and  Fire 
Insurance  Bank  of  Georgia  v.  Jauncey,  1 
Barb.  487.  The  provisions  of  the  Revised 
Satutes  modifying  the  rule  of  pleadings  does 
not  apply  to  foreign  corporations.  WaterviUe 
Manufacturing  Co.  v.  Bryan,  14  Barb.  182. 
And  under  a  general  denial  by  the  defendant, 
a  foreign  corporation  is  bound  to  prove  its 
corporate  existence,  lb. 

In  an  action  against  a  for^gn  corporation, 
the  complaint  should  state  whether  the  plaint- 
iff is  a  resident  or  non-resident  of  this  State, 
and  it  should  appear  that  the  cause  of  action 
has  arisen,  or  that  the  subject  of  the  action  is 
situated,  within  this  State.  House  v.  Cooper^ 
16  How.  293 ;  S.  C.  30  Barb.  157.  A  com- 
plaint by  the  stockholders  of  a  forei^  cor- 
poration should  allege  that  the  directors 
refuse  to  bring  the  action,  id.  In  an  action 
against  a  foreign  corporation  for  equitable  re- 
lief, a  claim  for  damans  against  individual 
defendants  cannot  be  joraed.  House  v.  Cooper 
30  Barb.  157 ;  S.  C.  16  How.  292. 

♦I.  limitations,  statute  of.— The  sut- 

ute  of  limitations  is  a  good  defense  in  behalf 
of  a  foreign  corporation,  in  an  action  on  con- 
tract. OkoU  v.  Tioga  BaUroad  Co.  26  Barb. 
147 ;  S.  C.  Rev'd,  20  N.  Y.  (6  Smith),  210. 
As  to  the  Buffalo  and  Lake  Huron  Bailway 
Co.,  see  Laws  of  1858,  ch.  121 ;  WhUehead  y. 
Buffalo  and  Lake  Huron  Baawmy  Co  18 
How.  218. 
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CHAPTER  IL 

JkHans  in  place  of  scire  facias^  quo  warranto^  and  of  infoTrmaUons  in  the 

nature  of  quo  tcarranto. 

Scire  fiKias  and  quo  warranto  abolished,  and  this  chapter  sabstituted. 

Action  may  be  brought  bj  attorney-general  to  vacate  a  charter,  by  direc- 
tion of  legislature. 

Action  to  annul  a  corporation,  when  and  how  brought  by  attomey-generftU 
by  leave  of  supreme  court. 

Jjcave,  how  obtamed. 

Action  upon  information  or  complaint,  of  course. 

Action,  when  and  how  brought  to  vacate  letters  patent. 

Relator,  when  to  be  joined  as  plaintiff. 

Complaint  and  arrest  of  defendant,  in  action  for  usurping  an  office. 

Judgment  in  such  action. 

Assumption  of  office,  etc.,  by  relator,  when  judgment  is  in  his  favor. 

Proceedinss  against  defendant  on  refusal  to  deliver  books  or  papers. 

Damages,  now  reoovered. 

One  action  against  several  persons  claiming  office  or  franchise. 

Penalty  for  usurping  office  or  franchise ;  how  awarded. 

Judgment  of  foi^iture  against  a  corporation. 

Costs  against  corporation  or  persons  claiming  to  be  such;  how  coUeeted^ 

Restraining  corporation  and  appointment  of  receiver. 

Copy  of  judgment  roll  against  corporation ;  where  to  be  filed. 

Entry  of  ju&ment  relating  to  letters  patent  in  records  of  oommifisionwm^ 
of  land  office. 

Actions  for  forlbiture  of  property  to  the  people^ 
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§  4:/2B«  Scire  facias  and  quo  warranto  abolished,  and  this  chapter  sud- 
sHiiuited. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceedings  by 
iaformation  in  the  nature  of  quo  warranto,  are  abolished,  and  the  remedies 
heretofore  obtainable  in  those  forms  maj  be  obtained  by  civil  actions, 
under  the  provisions  of  this  chapter.  But  any  proceeding  heretofore  com- 
menced,  or  judgment  rendered,  or  right  acquired,  shall  not  be  aflected  by 
such  abolition. 


a.  Actioii  to  obtain  execution  on 

ludsnient.  —  The  remedy  heretofore  given 
by  scire  facias^  to  obtain  execution  of  a  jud^ 
ment  is  superseded  by  the  provisions  of  the 
Code,  which  five  an  action  therefor.  Cameron 
V.  T(mng,  6  How.  372 ;  Aldm  v.  Clarke,  11  id. 
209.  Thus  the  executors  of  a  deceased  judg- 
ment creditor  may  sustain  an  action  agamst  a 
judgment  debtor  for,  and  to  obtain^  an  execu- 
tion, to  be  issued  in  their  names,  to  be  levied 
of  any  lands  which  the  judgment  debtor  held 
when  the  judgment  was  docketed.  Thurston 
V.  KinQy  1  Abb.  127.  See  Ireland  v.  Litch- 
field, 8  Bosw.  634;  22  How.  178 ;  TaUnian  v. 
Varick,  5  Barb.  277.  Judgment  on  an  official 
bond.  O'Connor  v.  Sh*ch,  9  Bosw.  318. 

Where,  after  the  death  of  one  of  several 
defendants  pending  the  action,  his  heirs  volun- 
tarily appeared  without  an  order  of  revival, 
and  the  action  proceeded  to  judgment,  held, 
that  they  were  bound  by  it.  Bequa  v.  Holmes, 
19  How.  430;  S,  C.  Aff'd,  26  N.  Y.  (12 


Smith),  338 ;  24  How.  610  (n.)  An  assignee 
of  a  judgment  may,  after  the  death  of  the 
judgment  creditor,  maintain  an  action  to  have 
.execution  of  the  original  judgmtot.  Jay  v. 
Martins,  2  Duer,  654. 

5.  Action  in  the  nature  of  quo  war- 
ranto.—  An  action  under  the  Code,  in  the 
nature  of  a  quo  warranto,  is  in  subfttamce  the 
same,  and  is  governed  by  the  same  rules  regu- 
lating the  proceedings  under  the  former  prac- 
tice. People  ex  rel.  Smith  v  Pease,  30  Barb. 
£88 ;  S.  0. 27  N.  Y.  (13  Smith),  45.  In  such 
an  action,  the  place  of  trial  may  properly  be 
laid  in  any  county  in  the  State.  The  people 
are  a  party  whose  residence  extends  to  every 
county.  People  v.  Cook,  6  How.  448.  In  such 
action  commenced  previous  to  July,  1848, 
motions  for  judgment  must  be  made  to  the 
general  term.  People  ex  rel.  Coon  v.  CfUbert, 
2  Code  R.  31;  3  id.  181.  As  to  costs,  see 
Ireland  v.  Litchfield,  22  How.  178;  S.  C.  8 
Bosw.  640. 
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§  4:^^*  Action  may  be  brottght  by  aUamey-yeneral  to  vacaie  a  charier 
by  direction  of  legislature. 

An  action  may  be  brought  by  the  attorney-general,  in  the  name  of  the 
people  of  this  State,  whenever  the  legislature  shall  so  direct,  against  a  cor- 
poration, for  the  purpose  of  vacating  or  annulling  the  act  of  incorporation, 
or  an  act  renewing  its  corporate  existence,  on  the  ground  that  such  act  or 
renewal  was  procured  upon  some  fraudulent  suggestion  or  concealment  of  a 
material  fact  by  the  persons  incorporated,  or  by  some  of  them,  or  with  their 
knowledge  and  consent. 


Attorney-general,  what  actions 
maintainable  by,  in  the  name  of  the 

people. — The  attorney-general  cannot  main- 
tain  an  action  in  the  name  of  the  people  to 
restrain  oommissioners  (appointed  under  the 
act  of  1866,  to  stthecribe,  on  behalf  of -a  town, 
for  the  stock  of  a  railroad  company  therein 
mentioned)  from  executing,  issuing  or  dis- 
posing of  the  bonds  of  such  town,  in  payment 
of  stock  subscriptions,  since  it  seems  that  the 
people  of  the  State  are  not  interested  in  the 
question  whether  the  inhabitants  of  a  particu- 
lar town  shall  issue  the  bonds  of  such  town  in 
aid  of  the  construction  of  a  railroad.  People  ex 


rel.  Hess  y.  Clark,  53  Barb.  171,  172.  Eyen 
conceding  that  he  can  maintain  an  action  in 
the  name  of  the  people,  to  restrain  a  munici- 
pal corporation,  it  can  only  be  to  prevent 
them  fit>m  making  a  fraudulent  disposition  of 
the  corporate  property.  People  y.  Lowher,  28 
Barb.  65 ;  S.  C.  7  Abb.  158.  He  can  main- 
tain an  action  in  the  name  of  the  people  to 
restrain  a  municipal  corporation  from  exercis- 
ing authority  not  possessed  by  it  under  its 
charter  or  by  law.  People'v,  Mayor,  etc,  of 
New  York,  10  Abb.  144;  S.  0.  32  Barb.  35 ; 
19  How.  155. 


§  '^BO.  Action  to  annul  a  corporation,  when  and  how  brought  by 
aftornfy-geueral,  by  leave  of  supreme  court. 

An  action  may  be  brought  by  the  attorney-general,  in  the  name  of  the 
people  of  this  State,  on  leave  granted  by  the  supreme  court,  or  a  judge 
thereof,  for  the  purpose  of  vacating  the  charter,  or  annulling  the  existence 
of  a  corporation,  other  than  municipal,  whenever  such  corporation  shall ; 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts  creating,  alter 
ing  or  renewing  such  corpomtion ;  or, 

2.  Violate  the  provisions  of  any  law  by  which  such  corporation  shall 
have  forfeited  its  charter,  by  abuse  of  its  powers  ;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  franchises,  by  fail- 
ure  to  exercise  its  powers ;  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  act  which  amounts  to  a 
surrender  of  its  corporate  rights,  privileges  and  franchises ;  or, 

5.  Wheni^ver  it  shall  exercise  a  franchise  or  privilege  not  conferred 
upon  it  by  law. 

And  it  shall  be  the  duty  of  the  attorney-general,  whenever  he  shall 
have  reason  to  believe  that  any  of  these  acts  or  omissions  can  be  established 
by  proof,  to  apply  for  leave,  and,  upon  leave  granted,  to  bring  the  action 
in  ^very  case  (»f  public  interest,  and  also  in  every  other  case  in  which  satis- 
factory security  shall  be  given,  to  indemnify  the  people  of  this  State  against 
the  costs  and  expenses  to  be  incurred  thereby. 


Action  to  annul   a  corporation, 

how  brought — An  action  to  annul  the 
charter  of  a  corporation  must  be  brought  by 
the  attoniey-geiieral,  in  the  name  of  the  peo- 
ple. Smith  V.  Metropolitan  Gas  Light  Co.  12 
Ilow.  187.  See  People  y.  Mayor,  etc.  of  New 


York,  28  Barb.  65 ;  S.  0.  7  Abb.  158.  And 
this  section  makes  it  his  duty,  wheneyer  he 
shall  haye  reason  to  belieye  Uiat  any  of  the 
acts  or  omissions  specified  therein  can  be 
established  by  proof,  to  apply  for  leave,  and 
upon  leaye  granted,  to  bring  the  action,  in  the 
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name  of  the  people,  for  the  pupose  of  yacating 
or  annulling  the  existence  of  a  corporation 
(other  than  municipal)  m  every  case  of  public 


mtereat.  Tt&plt   y.  Brie  Bathoay  Co,   36 
Uow.  129. 


^  ^31.  Leave,  haw  obtained. 

Leave  to  bring  tbe  action  may  be  granted  upon  the  application  of  the 
attorney-general,  and  tbe  court  or  judge  may,  at  discretion,  direct  notice 
of  such  application  to  be  given  to  the  corporation  or  its  officers,  previous 
to  granting  such  leave,  and  may  hear  the  corporation  in  opposition  thereto. 

^  4:32*  Action  upon  informcUion  or  complaint^  of  course. 
An  action  may  be  brought  by  the  attorney-general  in  the  name  of  the 
people  of  this  State,  upon  his  own  information,  or  upon  the  complaint  of 
any  private  party,  against  the  parties  offending  in  the  following  cases : 

1.  When  any  person  shalT usurp,  intrude  into,  or  unlawfully  hold  or 
exercise  any  public  office,  civil  or  military,  or  any  franchise  within  thjs 
State,  or  any  office  in  a  corporation  created  by  the  authority  of  this 
State;  or, 

2.  When  any  public  officer,  civil  or  military,  shall  have  done  or  suffered 
an  act  which,  by  the  provisions  of  law,  shall  make  a  forfeiture  of  his 
office;  or, 

3.  When  any  association,  or  number  of  persons,  shall  act  within  this 
State  as  a  corporation,  without  being  duly  incorporated. 


a.  Action  to  tX7  right  to  an  office. 

It  is  the  duty  of  the  attorney  general,  and 
not  the  supreme  court,  to  determine  whether 
in  any  particular  case,  it  is  proper  or  not  that 
an  action  be  brought  to  try  the  right  to  any 
office.  People  ex  rel,  Pec£odu  t.  Attorney- 
General,  22  Barb.  114;  S.  0.  3  Abb.  131 ;  13 
How.  179. 

h.  Jud^^ment  of  ouster— effect  of.— 

In  an  action  brought  by  the  people  and  a 
claimant,  to  tir  title  to  a  public  office  upon 
the  rendition  of  a  regular  judgment  of  ouster 
against  the  officer  and  in  fayor  of  the  claim- 
ant, the  officer  becomes  ousted,  and  the  party 
upon  taking  the  official  oath  and  filing  bonds 
becomes  eo  instanti  invested  with  the  office. 
People  y.  Conover,  6  Abb.  220. 

A  writ  of  assistance,  or  leave  to  issue  exe- 
cution, should  not  be  granted  on  such  a  judg^ 
ment  directing  the  sheriff  to  put  the  success- 
ful party  in  possession  of  the  office,. books 
and  papers  thereof.  As  to  the  office,  such 
judgment  executes  itself;  .as  to  the  posses- 
sion of  the  books  and  papers,  the  remedy  is 
provided  by  section  438.  lb. 

The  former  practice  in  proceedings  in  a  quo 
warranto,  and  in  an  information  in  the  nature 
of  a  qiw  warranto,  are  no  guides  in  the  pro- 
ceedings which  the  Code  has  substituted  for 
these  writs.  lb. 

It  seems,  that  under  this  section  and  section 
428,  an  execution  is  only  proper  to  collect 
oosts  and  a  fine,  if  any  has  been  imposed.  lb. 

e.  Actiou  against  the  directorial 
boai4  0f  ^  corporation.  — Under  the 


provisions  of  sections  428,  432,  440,  an  action 
m  the  nature  of  quo  warranto  may  be  brought 
to  determine  which  of  two  classes  of  persons, 
each  claiming  to  constitute  the  board  of  direc- 
tion of  a  corporation,  are  entitled  to  hold  office, 
and  if  neither,  then  that  both  be  removed  and  a 
new  election  ordered.  People  v.  Albany  and 
SusqueJuinna  Railroad  Co,  55  Barb.  344; 
S.  C.  38  How.  228;  7  Abb.  N.  S.  265;  1 
Lans.  308. 

But  an  action  in  the  nature  of  a  quo  war- 
ranto  will  not  lie  against  the  secretary  and 
treasurer  of  a  railroad  company,  holding  his 
office  as  mere  servant  at  the  will  of  its  direct- 
ors. People  V.  HiUs,  1  Lans.  202.  Nor  one 
by  the  people  on  the  relation  of  a  person 
claiming  title  to  the  office  of  trustee  of  a 
school  district,  where  that  question  has  been 
presented  to  the  superintendent  of  public  in- 
struction, and  decided  by  him.  People  ex  rel. 
HUl  V.  Oollins,  34  How.  336. 

d.  MiSOellaneOTlS  actions.-— So,  under 
subdivsion  1  of  this  section,  such  an  action 
may  be  brought  to  try  the  title  to  a  militar} 
office.  People  ex  reL  Little  v.  Sampson,  25 
Barb.  254  See  Parish  of  Bellport  v.  looker, 
29  Barb.  257 ;  S.  C.  Aff  *d,  21  N.  Y.  (7  Smith), 
267,  sub  nom.  Petty  t.  Tooker;  Matter  of 
Whiting,  2  Barb.  514. 

e.  Trial  of  actions. — As  to  the  method 
of  trying  actions  in  the  nature  of  quo  war- 
ranto^ see  People  v.  Albany  and  Susquehanna 
Railroad  Co.  1  Lans.  308.  See  Lawa  of 
1870,  ch.  151. 


^§  433-435.]      AcnoNS  in  Place  of  Scire  Facias,  Etc. 
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^  ^iSS*  Action,  when  and  how  brought  to  vacaie  letters  patent. 

An  action  may  be  brought  by  the  atloraey-general  in  the  name  of  the 
people  of  this  State,  for  the  purpose  of  vacating  or  annulling  letters 
patent,  granted  by  the  people  of  this  State,  in  the  following  cases  : 

1.  When  be  shall  have  reason  to  believe  that  such  letters  patent  were 
obtai)ied  by  means  of  some  fraudulent  suggestion  or  concealment  of  a 
material  fact,  made  by  the  person  to  whom  the  same  were  issued  or  made, 
or  with  his  consent  or  knowledge  ;  or, 

2.  When  he  shall  have  reason  to  believe,  that  such  letters  patent  were 
issued  through  mistake,  or  in  ignorance  of  a  material  fact ;  or, 

3.  When  he  shall  have  reason  to  believe,  that  the  patentee,  or  those 
claiming  under  him,  have  done  or  omitted  an  act  in  violation  of  the  terms 
and  conditions  on  which  the  letters  patent  were  granted,  or  have,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 


Letters  patent. — ^This  section  applies 
«nly  to  letters  patent  granted  by  the  people, 
and  not  to  those  granted  by  the  king  of  Great 


Britain,  prior  to  the  revolution.  People  v. 
Clarke,  10  Barb.  120;  S.  C.9  N.  T.  (5  Seld.), 
349. 


^  4:34:.  (Am'd  1866, 1867.)  Relator,  when  to  be  joined  as  plaintiff. 

When  an  action  «hall  be  brought  by  the  attorney-general,  by  virtue  of 
this  chapter,  on  the  relation  or  information  of  a  person  having  an  interest 
in  the  question,  the  name,  of  such  pei'son  shall  be  joined  with  the  people  as 
plaintiff,  and  in  every  such  case  the  att(»mey-general  may  require,  as  a  con- 
dition for  bringijjg  Huch  action,  that  satisfactory  security  shall  be  given  to 
indemnify  the  people  of  the  State  against  the  costs  and  expenses  to  be 
incurred  thereby ;  and  in  every  case  where  such  security  is  given,  the 
measure  of  the  compensation  to  be  paid  by  such  person  or  persons  to  the 
attorney-general,  shall  be  left  to  the  agreement  of  the  parties,  express  or 
implied. 


Relator  to  be  joined  as  plaintiff. 

In  an  action  in  he  nature  of  a  quo  warranto^ 
brought  on  ihv  relation  of  a  person  claiming 
the  ottice  against  a  party  who  has  usurped  it, 
the  claimant  is  an  interested  party,  and  should 
be  joined  with  the  people  as  a  party  plaintiff. 
To  authorize  the  claimant  to*be  a  party  plaint- 


iff, the  complaint  should  state  facts,  showing 
that  he  is  entitled  to  the  office  from  which  it 
is  sought  to  oust  the  defendant.  People  ex  rd. 
Crane  y.  Ryder,  12  N.  Y.  (2  Kern.)  433; 
Rey'g  S.  0.  16  Barh.  370 ;  People  ex  rd. 
Hafces  v.  Walker,  23  Barb.  304;  S.  G.  2 
Abb.  421. 


§  4:35«  Complaint  and  arrest  of  defendant  in  action  for  usurping  an 
office. 

Whenever  such  action  shall  be  brought  against  a  person  for  usurping  an 
oiBce.  the  attorney-general,  in  addition  to  the  statement  of  the  cause  of 
action,  may  also  set  forth,  in  the  complaint,  the  name  of  the  person  right- 
fully entitled  to  the  office,  with  a  statement  of  his  right  thereto,  and  in 
such  case,  upon  proof  by  affidavit  that  the  defendant  has  received  fees  or 
emoluments  belonging  to  the  office,  and  by  means  of  his  usurpation  thereof 
an  order  may  be  granted  by  a  judge  of  the  supreme  court  for  the  arrest  of 
such  defendant,  and  holding  him  to  bail,  and  thereupon  he  shall  be  arrested 
and  held  to  bail,  in  the  manner,  and  with  the  same  effect,  and  subject  to 
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the  same  rights  and  liabilities,  as  in  other  civil  actions,  where  the  defend- 
ant is  subject  to  arrest. 

§  4:3  (5.  Judgment  in  such  action. 

In  every  such  case,  judgment  shall  be  rendered  upon  the  right  of  the 
defendant,  and  also  upon  the  right  of  the  party,  so  alleged  to  be  entitled, 
or  only  upon  the  right  of  the  defendant,  as  justice  shall  require. 

feated,  become  liable  to  the  other,  as  well  for 
the  ordioarj  ooets  of  the  aclkm,  as  for  an 
extra  allowance.  PeopU  y.  Clarke,  11  Barb. 
337 ;  9  N.  Y,  (5  Seld!),  349. 

Judgment,  how  reviewed.— An 


a.  Judgment,  what  to  be.— In  an  ac- 
tion in  the  nature  of  a  fuo  iMirrafftto,  brought 
against  an  alleged  intruder  upon  a  public 
office,  the  judgment,  if  for  the  plaintiff*,  can 
only  be  one  of  ouster  and  for  costs;  where 
the  plaintiff  claims  damages,  to  recover  fees 
collected  by  defendant,  oi*  otherwise,  that 
claim  must  be  asserted  in  a  separate  action. 
People  ex  rel,  Henderson  y.  Sneieker,  3  Abb. 
233. 

h,  Ck>StS. — Either  of  the  parties  being  de- 


c. 


cction  in  the  nature  of  a  writ  of  guo  ioarratUOf 
is  a  civil  action,  and  a  decision  of  it  can  only 
be  properly  reviewed  upon  the  principles  ap- 
plicable to  a  review  of  a  civil  action.  People 
V.  Cook,  8  N.  Y.  (4  Seld.),  67  ;  S.  C.  14 
Barb.  259. 

^  4:BT*  Assumption  of  office,  etc,  by  relator^  when  judgment  is  in  his 
favor. 

If  the  judgment  be  rendered  upon  the  right  of  the  person  so  alleged 
to  be  entitled,  and  the  same  be  in  favor  of  such  person,  he  shall  be  entitled, 
after  taking  the  oath  of  office  and  executing  such  official  bond  as  may  be 
retjuired  by  law,  to  take  upon  himself  the  execution  of  the  office,  and  it 
si  all  be  his  duty,  immediately  thereafter,  to  demand  of  the  defendant  in 
the  action  all  the  books  and  papers  in  his  custody  or  within  his  power, 
belonging  to  the  office,  f^'om  which  he  shall  have  l>een  excluded. 


rendered  and  duly  perfected  in  an  action^  in 
the  nature  of  a  quo  warranto,  brought  by  the 
people,  to  try  the  right  of  an  individual  to  an 
office,  on  such  a  day,  without  stating  in  what 
court  the  judgment  was  rendered,  or  whether 
under  the  direction  of  a  single  judge,  or  at  a 
special  or  general  term,  is  not  sufficient,  if  the 
facts  are  denied.  lb. 

b.  Judgment  of  ouster.— Upon  a  jud^ 

ment  of  ouster  against  a  public  oflicer,  and  m 
favor  of  another  person  for  the  office,  the 
former  becomes  aatnally  ousted  and  ezcludeu 
from  the  office,  and  the  latter,  upon  takin. 
the  official  oath  and  filing  his  bonds,  beconu 
eo  inatanti  invested  with  the  office,  and  is  en- 
titled, under  this  section,  ta  demand  the 
books  and  pi^rs  appertaining  thereto.  Welch 
V.  Cook,  7  How.  282. 

c.  Appeal,  effeot  of.— An  appeal  firom 
such  juogment  of  ouster  does  not  operate  as 
a  stay  of  proceedings.  lb. 

^  43B.  Proceedings  against  defendant  on  refusal  to  deliver  books  or 
papers. 

If  the  defendant  shall  refuse  or  neglect  to  deliver  oyer  8u<^  books  or 
papers,  pursuant  to  the  demand,  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  the  same  proceedings  shall  be  had,  and  with  the  same  effect, 
to  compel  delivery  of  such  books  and  papers,  as  are  prescribed  in  article  5, 
title  6,  chapter  6,  of  the  first  part  of  the  revised  statutes. 


a.  Prooeeding  to  obtain  books  ajod 
papers  of  a  public  office.— The  sutute 

providing  that  a  successor  in  ofiSce  may  apply 
to  a  justice  of  the  supreme  court  to  compel 
his  predecessor  to  deliver  over  to  him  the 
books  and  papers  appertaining  to  his  office, 
applies  as  well  to  superintradents  and  collect- 
ors of  tolls  on  the  canals  as  to  other  officers. 
In  case  of  proceedings  under  that  statute 
against  a  collector  of  tolls  on  the  canals, 
it  is  not  necessary  to  show  that  any  notice 
has  been  served  bv  a  canal  commissioner. 
Matter  of  Gobee,  8  How.  367.  No  proceedings 
to  obtain  the  books  or  papers  belonging  to  a 
public  office  can  be  instituted  until  a  judgment 
of  ouster  has  been  regularly  entered  against 
the  person  executing  the  duties  of  the  office. 
Matter  of  Welch,  14  Barb.  396 ;  S,  C  7 
How.  173,  sub  nom.  Wdch  v.  Cook.  An  al- 
legation, in  a  petition  to  compel  a  delivery  of 
such  books  and  papers,  that  judgment  was 
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See  MaUer  ofBariUUy  9  How.  414 ;  Matter 
of  BcUcer,  11  id.  418 :  People  ex  rel.  DevUn 
▼.  Peabody,  26  Bwb.  437;  S.  0.  5  Abb.  194; 


Cownter  y.  Bevliny  26  Barb.  429 ;  S.  C.  24 
Barb.  636 ;  5  Abb.  182,  sub  nom.  Conwen'^ 
Caee;  14  How.  348. 


Damages^  how  recovered. 
If  judgment  be  rendered  upon  the  right  of  the  person  so  alleged  to  be 
entitled,  in  fiivor  of  such  person,  he  may  recover,  by  action,  the  damages 
which  he  shall  have  sustained  by  reason  of  the  ussrpation  by  the  defendant 
oF  the  office,  from  which  such  defendant  has  been  excluded. 

§  440.  One  action  Offctinsf  sm^eral  petBona  claiming  office  ot  franchise. 

Where  several  persons  claim  to  be  entitled  to  the  same  office  or  fran- 
chise, one  action  may  be  brought  agiainst  all  such  persons,  in  order  to  try 
their  respective  rights  to  such  oflSce  or  franchise. 

^  441.  Penalty  f<yr  tmtrping  cffice  or  franchise,  how  awarded. 

When  a  defendant,  whether  a  natural  person  or  a  corporation,  against 
whom  such  action  shall  have  been  brought,  shall  be  adjudged  guilty  of 
usurping  or  intruding  into,  or  unlawfully  holding  or  exercising  any  office, 
franchise  or  privilege,  judgment  shall  be  rendered  that  such  defendant  be 
excluded  from  such  office,  franchise  or  privilege,  and  also  that  the  plaintiff 
rec  'Ver  costs  against  such  defendant.  The  court  may  also,  in  its  discretion, 
fine  such  defendant  a  surm  not  exceeding  two  thousand  dollars,  which  fine, 
when  collected,  shall  be  paid  into  the  treasury  of  the  State. 

^  442.  Judgment  of  forfeiture  against  a  corporation. 

If  it  shall  be  adjudged  that  a  corporation  against  which  an  action  shall 
have  been  brought,  pursuant  to  this  chapter,  has,  by  neglect,  abuse,  or  sur- 
render, forfeited  its  corporate  rights,  privileges  and  franchises,  judgment 
shall  be  rendered  that  the  corporation  be  excluded  from  such  corporate 
rights^  privileges  and  franchises,  and  that  the  corporation  be  dissolved. 

§  443«  Oo^  against  corporation  or  persona  claiming  to  be  such,  how 
collected. 

If  judgment  be  rendered  in  such  action  against  a  corporation^  or  against 
persons  claiming  to  be  a  corporation,  the  court  may  cause  the  costs  therein 
to  be  collected,  by  execution  against  the  persons  claiming  to  be  a  corpora- 
tion, or  by  attachment  or  process  against  the  directors  or  other  officers  of 
such  corporation. 

^  444^  Restraining  corporation  and  appointment  of  receiver. 
When  such  judgment  shall  be  rendered  against  a  corporation,  the  court 
shall  have  the  same  power  to  restrain  the  corporation,  to  appoint  a  receiver 
of  its  property,  and  to  take  an  account,  and  make  distribution  thereof 
among  its  creditors,  as  are  given  in  article  3,  title  4,  chapter  8,  of  the  third 
|)Hrt  of  the  revised  statutes  ;  and  it  shall  be  the  duty  of  the  attorney-gen< 
;iK  immediately  after  the  rendition  of  such  judgment,  to  institute  pro 
Ceedings  for  that  purpose, 
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The  last  clause  of  this  section  applies  to  a 
case  where  no  receiyer  was  appointed  in  the 
judgment  of  forfeiture,  but  it  creates  no 
objection  to  the  rendering  of  complete  relief 


in  and  bj  the  judgment  itself.  People  t. 
Northern  BaHroad  Co,  53  Barb.  98;  S.  C. 
Aflf'd,  42  N.  Y.  (3  Hand),  217. 


^  ^^lO.  Copy  of  judgment  roll  againsi  eorporcUion,  where  to  be  filed. 

Upon  the  renditioD  of  such  judgment  against  a  corporation,  or  for  the 
vacating  or  annulling  of  letters  patent,  it  shall  be  the  duty  of  the  attorney- 
general  to  cause  a  copy  of  the  judgment  roll  to  be  forthwith  filed  in  the 
office  of  the  secretary  of  State. 

§  4r4:6.  Untry  of  judgmeni  relaiitig  to  letters  patent  in  records  of 
commieeionere  of  land  office* 

Such  secretary  shall  thereupon,  if  the  record  relates  to  letters  patent, 
make  an  entry  in  the  records  of  the  commissioners  of  the  land  office,  of  the 
substance  and  effect  of  such  judgment,  and  of  the  time  when  the  record 
thereof  was  docketed,  and  the  real  property  granted  by  such  letters  patent 
may  thereafter  be  disposed  of  by  such  commissioners  in  the  same  manner 
as  if  such  letters  patent  had  never  been  issued. 

§  4r4:T.  Actions  for  forfeiture  of  property  to  the  people. 

Whenever,  by  the  provisions  of  law,  any  property,  real  or  personal, 
shall  be  forfeited  to  the  people  of  this  State,  or  to  any  officer,  for  their 
use,  an  action  for^the  recovery  of  such  property,  alleging  the  grounds  of 
the  forfeiture,  may  be  brought  by  the  proper  officer,  in  the  supreme  court 


CHAPTER  m. 
Actions  for  the  partition  of  real  property, 

SsonoK  448.    Prorisionft  of  reTised  statutes,  applicable  to  actions  for  partition. 

^  4:4:8.  Provisions  of  revised  stattdes,  applicable  to  actions  fof 
partition. 

The  provisions  of  the  revised  statutes  relating  to  the  partition  of  lands, 
tenements  and  hereditaments,  held  or  possessed  by  joint  tenants  or  tenants 
in  common,  shall  apply  to  actions  for  such  partition  brought  under  this  act, 
so  far  as  the  same  can  be  so  applied  to  the  substance  and  subject-matter  of 
the  action,  without  regard  to  its  form. 


Statutes  relating  to  partition  are,  2  R.  S. 
317 ;  Laws  of  1852,  eh.  277 ;  2  R.  S.  231 ; 
Rules  77,  78,  79. 

a.  Personal  property  cannot  be  the 

subject  of  an  action  for  partition.  Tinney  v. 
StebUnSy  28  Barb.  290. 

6.  A  Stlit  in  partition  is  a  proceeding 
tnrem,  and  the  jurisdiction  of  the  court  is  con- 
fined to  the  subject-matter  set  forth  in  the 
petition.  Conoithe  v.  Griffing,  21  Barb.  9. 

c.  Partition    maintainable   between 

tenants  in  common,  as  a  matter  of  right,  both 
by  pommon  and  statute  law.  Smith  v,  S^iih, 


10  Paige,  470;  S.  0.  Hoff.  Ch.  R.  506;  Van 
Arsdale  v.  Drake,  2  Barb.  599.  But  see 
Danvers  y.  Dorriiyy  14  Abb.  206.  And  is 
maintainable  where  the  lands  are  leased  for  a 
term  of  years  and  owned  bj  several  persons 
as  tenants  in  common,  both  of  the  rents  and 
of  the  reTersion.  Woodworth  t.  Campbettt 
5  Paige,  518.  And  so,  by  a  tenant  in  com- 
mon of  a  Tested  remainder.  Bldkely  ▼,  Col- 
der, 13  How.  476;  S.  C.  15  N.  Y.  (1  Smith), 
617,  sub  nom.  Blakeiey  y.  Colder,  Or  by 
an  assignee  in  trust  for  the  benefit  of  the 
creditors  of  a  tenant  for  life.  Van  Arsdaie 
y.  Jh-ake,  2  Barb.  599.    Or  a  tenant  bj  the 
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curtesy  initiate.  Biher  v.  Darke,  4  Edw. 
.  Ch.  R.  668.  Or  a  devise.  Ackley  v.  Dyaert, 
33  Barb.  176.  And  was  allowed  where 
the  plaintiff's  interest  consisted  of  being 
seized  in  fee  simple  of  an  undivided  share 
of  the  mines  and  minerals,  on  a  d  in  the 
premises,  with  power  to  go  on  the  land  and 
work  such  mines;  and  the  defendant  was 
owner  in  fee  of  the  residue  of  the  estate  and 
interest  in  the  premises.  Canfidd  v.  Ford,  16 
How.  473 ;  S.  0.  28  Barb.  336.  Where  an 
intestate  was  seized  and  possessed  of  lands 
which  descended  to  tenants  in  common,  one  of 
them,  though  not  in  possession,  can  sustain 
proceedings  for  a  partition,  the  lands  being 
unoccupied.  Beebee  v.  Griffing,  14  N.  Y.  (4 
Kern.),  235. 

d.  Partition  not  maintainable 

where  there  is  an  adverse  possession.  Clapp 
V.  Bromaghan,  9  Cow.  530;  Rev'g  S.  C.  5 
Cow.  295,  sub  nom.  Bromaghan  v.  Ckmp; 
Burhans  v.  Burhans,  2  Barb.  Gh.  R.  398; 
Bradstreet  v.  Schuyler,  3  id.  608;  Mat- 
thewson  v.  Johnson,  Hoff.  560.  Except 
where  the  adverse  claim  arises  on  equitable 
grounds.  Hosf&rd  v.  Merwin,  5  Barb.  52; 
Coxe  V.  Smith,  4  Johns  Gh.  R.  271.  Nor, 
unless  the  plaintiff  himself  has  actual  or 
constructive  possession.  Stfyker  v.  Lynch,  11 
N.  Y.  Legal  Obs.  116;  aihugherfyY.  Al- 
drich,  5  Denio,  385;  Burhans  v.  Burhans, 
supra.  See  Blakely  v.  Colder,  13  How.  476; 
S.  G.  15  N.  Y.  (1  Smith),  617,  sub  nom. 
Blakeley  v.  Calder,  Also,  Fleet  v.  Borland, 
11  How.  489.  Where  land  is  devised  subject 
to  the  performance  of  a  condition  subsequent, 
a  party  entitled  as  tenant  in  common  with 
the  devisee,  in  consequence  of  a  breach  of  such 
condition,  to  an  undivided  part  of  the  land, 
cannot  maintain  partition  against  the  devisee, 
but  must  first  establish  his  title  by  eject- 
ment. 0' Dougherty  v.  Aldrich,  5  Denio,  385. 
Nor  can  it  be  maintained  by  a  party  w)io  has 
merely  a  future  contingent  interest  in  an  un- 
divided, share.  Striker  y.  Mott,  2  Paige,  387. 
Nor  by  a  widow  claiming  only  in  respect  of 
her  dower.  Coles  v.  ColeSy  15  Johns.  319. 
Even  after  assignment  of  her  dower.  Wood 
V.  Clute,  1  Sandf.  Ch.  R.  199;  S.  C.  2  N.  Y. 
Leg.  Obs.  407.  Nor  by  a  remainderman  who 
is  not  entitled  to  immediate  possession. 
Brawndl  v.  Brovmell,  19  Wend.  367.  But 
see  Blakely  v.  Colder ,  supra.  Nor  between 
a  tenant  in  fee  and  his  landlord.  Landing  v. 
IHne,  4  Paige,  639.  Nor  by  one  of  several 
partners  when  there  is  an  action  pending  for  a 
dissolution  of  the  partnership,  and  an  account- 
ing as  to  the  same  property.  Danvers  v.  Dor- 
rity,  14  Abb.  206. 

e.  Prooeedtngs  for  partition  must  be 

by  summons  and  complaint ;  they  cannot  be  by 
petition  under  the  Revised  Statutes.  Croghan 
V.  Livingston,  17  N.  Y.  (3  Smith),  218 ;  S.  C.  6 
Abb.  350;  25  Barb.  330.  Matter  of  Cavanagh, 
14  Abb.  258;  S.  C.  23  How.  358;  37  Barb. 
22 ;  overruling  the  following  cases :  Watson 
V.  Brigham,  1  Code  R.  67;  S.  C.  3  How. 
290;  Myers  Y,  Ihsback,  2  Cqd^  B  13;  S.  Q. 


4  How.  83 ;  Myers  t.  Borland,  id ;  Backus 
V.  SUlwell,  1  Code  R.  70;  S.  C.  3  How.  318; 
Traver  v.  Traver,  1  Code  R.  112;  8.6.  3 
How.  351 ;  Bovo  v.  Bow,  4  How.  133.  Courts 
of  equity  have  an  inherent  jurisdiction  over 
the  sale  of  the  equitable  estate  of  infants,  in- 
dependent of  any  statute.  Wood  v.  Mather, 
38  Barb.  473.  Or  to  decree  a  partition.  Can^ 
field  V.  Ford,  28  Barb.  336;  S.  C.  below,  16 
How.  473. 

/.  Partial  partition  of  premises.— 

Whenever  two  or  more  interested  parties  de- 
sire to  have  their  shares  set  off  to  them,  to 
be.enjoyed  in  common,  an  order  of  reference 
will  be  made  for  that  purpose.  Laws  of  1847, 
p.  557,  §  4;  Haywood  v.  Juds<m,  4  Baib. 
228;  McWhorter  v.  Gibson,  2  Wend.  443. 
And  this  should  be  done  before  a  final  decree 
in  partition  is  entered.  Northrop  v.  Anderson, 
8  How.  ^51. 

g*  Parties. — A  decree  for  a  partition  can- 
not be  made  unless  all  the  tenants  in  com- 
mon are  made  parties  to  the  suit.  Bt*rhans 
V.  Burhans,  2  Barb.  Ch.  R.  398,  407; 
Braker  v.  Deti>ereaux,  8  Paige,  513.  It  is 
not  necessary,  though  in  most  cases  advisa- 
ble, to  make  persons  parties  who  are  entitled 
only  to  dower  in  the  premises,  which  has 
not  been  admeasured,  and  which  extends  to 
the  whole  of  the  premises  of  which  parti- 
tion is  sought.  Tanner  v.  NUes,  1  Barb.  560. 
But  see  Bipple  v.  GUbom,  9  How.  456; 
Brownson  v.  Gifford,  id.  389.  As  to  the  wife 
of  defendant  as  a  party,  see  Green  v.  Put- 
nam, 1  Barb.  500^506 ;  Matthews^. Matthews^ 
1  £dw.  Ch.  R.  8a5.  As  to  a  doweress  as  a 
party.  Bradshaw  v.  CaUaghan,  5  Johns.  80; 
S.  C.  approved,  8  id.  558;  Coles  v.  Coles,  15 
Johns.  319;  Green  v.  Putnam,  1  Barb.  500; 
Tanner  v.  Niles,  supra;  Wood  v.  Clute,  1 
Sandf.  Gh.  R.  119 ;  S.  C.  2  N.  Y.  Leg.  Obs. 
467.  In  an  action  by  the  assignees  of  a  ten* 
ant  for  life,  for  a  partition,  the  creditors  of 
such  tenant  are  not  necessaiy  parties.  Van 
Arsdale  v.  Drake,  2  Barb.  599.  Nor  can 
mortgagees  and  judgment  creditors  be  com- 
pelled to  join  in  Uie  partition.  Wotten  v. 
Copdand,  7  Johns.  Ch.  R.  140;  Sebring  v. 
Merseu'eau,  9  Cow.  .344;  Hapoood  v.  Kirby, 
1  Paige,  469.  Nor  reversioners.  Striker  v. 
Mott,  2  Paige,  387.  Nor  lien  holders.  Bogar- 
dus  V.  Parker,  7  How.  305;  Van  Arsdale  v. 
Drake,  2  Barb.  599 ;  Vanderwerker  v.  Van' 
dencerker,  7  id.  221.  Nor  a  l^al  owner 
of  a  trust  estate.  Braker  v.  Devereaux,  8 
Paige,  513.  Whether,  where  a  male  defend- 
ant marries,  pendente  lite,  and  after  notice  of 
lis  pendens  filed,  his  wife  must  be  made  a  party 
defendant,  to  bar  her  contingent  right  of 
dower,  quere?  Jackson  v.  Edwards,  7  Paige, 
387.  In  a  suit  between  tenants  in  common, 
for  partition  of  an  interest,  carved  out  of  the 
fee,  the  owner  of  the  fee,  who  is  the  common 
source  of  title,  need  not  be  made  a  party. 
Canfield  v.  Ford,  28  Barb.  336;  S.  C.  16 
How.  473. 

h.  Partition  on  behalf  of  an  infant 

may  be  instituted.  Laws  of  1852,  ch,  277 
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Bat  the  authority  of  the  court  must  be  ob- 
tained for  that  purpose.  Clark  v.  Clark,  14 
AbU  299;  S.  G.  21  How.  479;  Lansing  y. 
OiUicky  26  How.  250.  Before  giving  such 
authority,  the  court  will  refer  it  to  a  referee, 
to  ascertain  whether  or  not  such  an  action 
would  be  proper  Matter  o/Marsac,  15  How. 
383.  Under  the  statute,  the  facts  which  war- 
rant the  conclusion  of  the  referee  should  be 
set  forth  in  his  report.  lb. 

i.  Unknown  owners.— Where  there 
are  "  unknown  owners  "  of  any  portion  of  the 
property,  that  fact  must  be  alleged  in  the 
complaint,  and  there  must  be  a  publication  of 
notice  as  to  them.  2  R.  S.  319,  §  12;  id.  329, 
§  84 ;  Hi^att  v.  Pugskyy  23  Barb.  285 ;  S.  C. 
33  Barb.  373;  Allen  v.  AUen,  11  How.  277. 
An  averment  that  there  "  are  certain  unknown 
owners,"  without  specifying  their  exact  inter- 
est, may  be  sufficient  to  authorize  subsequent 
proceedings  as  to  them.  Hyatt  v.  Pugsley,  23 
Barb.  303.  No  proceedings  can  be  taken 
against  unknown  owners  before  the  statute 
notice  has  been  duly  published.  Denning  v. 
Carwin,  11  Wend.  648.  See  Rogers  v.  Mc- 
Lean, 31  Barb.  304;  S.  C.  10  Abb.  306. 

j.  Pleadings  in  actions  for  partition  are 

rivemed  by  the  Code.  Jennings  v.  Jennings^ 
Abb.  6.  It  is  not  necessary'  to  aver  pos- 
session of  the  complainant,  where  it  is  averred 
that  the  parties  are  seized  in  common.  The 
latter  averment  implies  possession.  If  the 
complainant  has  been  ousted,  or  the  premises 
are  neld  adversely,  that  may  be  set  up  as 
a  defense.  Jenkins  v.  Van  Sehaak,  3  Paige, 
242.  An  error  in  statmg^e  interest  and 
shares  of  the  parties,  or  any  omission  to  state 
what,  on  motion,  the  plaintiff  might  have 
been  compelled  to  insert,  by  way  of  amend- 
ment, is  not  such  an  irregularity  as  to  affect 
the  decree.  Noble  v.  Cromwell,  ^  Barb.  475 ; 
S.  C.  6  Abb.  59 ;  S.  C.  Aff'd,  27  How.  289. 
So  where  the  complaint  fails  to  show  that 
there  are  no  other  parties  in  interest,  or  in- 
cumbrancers, than  those  n^entioned  therein, 
id.  It  is  sufficient,  in  general  terms,  to  allege 
that  each  tenant  was  seized  of  his  part  in  fee, 
or,  as  the  case  may  be,  whether  such  seizure 
be  acquired  by  descent  or  purchase.  Brad- 
shaw  V.  Callaghan,  8  Johns.  558;  S.  C.  5  id. 
^80.  A  complaint  is  not  bad  for  misjoinder  of 
action,  because,  in  addition  to  what  is  neces- 
sary to  obtain  a  partition,  it  sets  up  a  claim 
of  one  of  the  defendants  to  a  lien  on  the 
premises  and  asks  for  an  account  thereof. 
Bogardus  v.  Parker,  7  How.  305. 

k.  Notice  of  lis  pendens  is  ineffectual 

until  a  complaint  is  filed,  and  though  filed 
before  or  with  the  complaint,  it  will  take  ef- 
fect only  from  the  filing  of  the  latter.  If  the 
complaint  is  amended  oy  adding  new  parties 
after  filing  the  lis  pendens,  a  new  notice  as  to 
such  parties  is  necessary ;  but  if  such  parties 
are  afterwards  struck  out,  and  no  claim  made 
against  them,  a  new  notice  is  not  necessary. 
Waring  v.  Wanng,  7  Abb.  472. 

<.  Infant  feme  covert  defendant  may 

appear  voluntarily  in  an  action  for  partition 


without  her  husband.  Disbrow  t.  Foig&r,  5 
Abb.  54.  As  to  appointing  a  guardian  ad 
litem  for  her,  see  id. 

m.  Q-uardian  for  in&nt  or  idiot  de- 
fendant.— ^A  general  guardian  of  an  infant  or 
idiot  defendant  cannot  act;  a  guaatlian  ad 
litem  must  be  appointed.  Matter  of  Stratton^ 

I  Johns.  509;  Sharpe  y.  Pell,  10  id.  486; 
Clark  V.  Clark,  14  Abb.  299 ;  S.  C.  21  How. 
479 ;  Lansing  v.  Guliek,  26  How  250.  The 
appointment  of  a  guardian  ad  Utemy  for  an 
infant  plaintiff,  in  an  action  for  partition,  is 
not  made  in  the  same  way  as  in  other 
actions;  he  can  be  appointed  by  the  court 
only.  His  appointment  by  a  county  judge 
is  a  nullity,  and  renders  any  proceeding 
by  him  void  and  not  amendable.  LyU  v. 
SmOh,  13  How.  105 ;  Varian  v.  Stevens,  2 
Duer,  635;  contra,  Towsey  t.  Harnsen,  25 
How.  266.  But  in  the  first  district,  when 
an  order  appointing  a  guardian  in  partidoa 
was  entitled  aa  if  mi^e  by  the  judge  per«onaUy 
and  at  chambers:  held,  that  it  might  m 
amended  at  once,  so  sa  to  read  sa  the  order  of 
the  court,  and  to  be  entitled  at  special  tenn. 
Disbrow  V.  Folger,  5  Abb.  53.  A  party  in- 
tending to  commence  an  action  for  partition, 
may,  Mfore  service  of  the  summons,  procure 
the  appointment  of  a  guardian  for  minor  de- 
fendants in  the  manner  prescribed  by  2  B.  S. 
317,  §§  2,  3.  When  sudi  guardian  has  filed 
the  prescribed  bond,  and  has  eiven  notice 
thereof,  he  has  thereby  efiectually  consented 
to  act  as  guardian,  and  has  accepted  the  ap- 
pointment. If,  then,  the  summons  and  com- 
plaint are  served  on  him  as  such  guardian,  it 
IS  a  legal  and  valid  servioe  on  the  minorB 
whom  he  represents.  Althause  v.  Badde,  3 
Bosw.  410.  The  omission  of  such  guardian  to 
file  an  answer  to  the  complaint,  or  to  give  no- 
tice of  his  appearance,  will  not  alTect  the  va- 
lidity of  a  judgment  that  partition  be  made, 
epecially  if  answer  be  filed  by  virtue  of  an 
order  of  the  court,  as  of  the  time  when  it 
might  have  been  regularly  served  as  a  matter 
of  course,  though  such  order  be  made  after 
judgment  has  been  perfected,  id.  Nor  is 
It  M>solutely  necessary  that  a  guardian  ad 
litem  put  in  any  answer.  Bogert  v.  Bogert^ 
45  Barb.  121.  The  want  of  a  verification  by 
an  infant  defendant  of  his  petition  for  a  guar- 
dian oii  Uteim,  may  be  supplied  after  judg- 
ment, though  t^  seems  such  verification  may 
be  dispens^  with  altogether.  Van  Wyck  v. 
Hardy,  11  Abb.  473  ;  S.  G.  20  How.  222 ;  S. 
G.  Aif 'd,  39  How.  393 ;  Bogers  v.  McLean, 

II  Abb.  440;  S.  G.  Afi^'d,  31  How.  279;  34 
N.  Y.  (7  Tiff.),  536 ;  Croghan  v.  LwingsUm, 
17  N.  Y.  (3  Smith),  218;  S.  G.  6  Abb.  .S50; 
25  Barb.  336.  A  guardian  appointed  in 
another  State  cannot  thereby  appear  for  an 
infant  in  this  State.  Bogers  v.  McLean,  31 
Barb.  305;  S.  G.  10  Abb.  306;  S.  C.  on 
appeal,  11  Abb.  440;  S.  G.  31  How.  279, 
34  N.  Y.  (7  Tiff.),  536.  A  guardian  ad 
litem  is  properly  appointed,  on  the  petition  of 
an  infant  over  the  age  of  14  years,  although 
no  summons  has  been  previously  served  upon 
the  infant.  VaHan  v.  Stevens,  2  Duer,  635. 
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And  a  variance  in  the  name  of  an  infant  as 
stated  in  the  complaint  and  in  the  petition 
for  the  appointment  of  a  guardian,  may  be  dis- 
regardedf  as  immaterial,  id.  The  clerks  of 
the  court  may  be  appointed  gruardian  ad  litem 
for  a  non-resident  mfant.  He  need  not  giye 
security.  Minor  v.  BettSy  7  Paige,  596. 

n.  Boiui  of  guardian  ad  litem  must 

Be  signed  by  the  guardian  himself,  with  sure- 
ties. A  bond  in  nis  behalf  by  sureties  alone 
is  not  sufficient.  Jennings  v.  JenningSy  2 
Abb.  6.  See  Clark  v.  Clark,  14  Abb.  299; 
S.  C.  21  How.  479. 

o.  Amending  bond.— A  bond  may  be 
amended  on  the  application  of  all  the  obligors, 
and  by  leave  of  court,  to  be  obtained  by  a  pe- 
tition, specifying  the  alterations  desired,  and 
accompanied  with  the  consent  of  the  sureties 
thereto,  with  their  agreement  to  execute  and 
acknowledge  the  amended  bond.  Shaw  v. 
Lawrence,  14  How.  94.  Such  p^ition  should 
be  filed  before  the  guardian  enters  upon  his 
duties,  but  it  may  be  ordered  filed  nunc  pro 
tune  at  any  stage  of  the  action,  or  even  after 
judgment  and  sale.  Croghan  ▼.  lAmngston, 
6  Abb.  350;  S.  G.  25  Barb.  336;  17  N.  Y.  (3 
Smith),  218. 

f^  Answer  of  non-tenent  insimnl 

raises  only  an  issue  as  to  the  joint  holding. 
Thompson  ▼.  Wheeler,  15  Wend.  340 ;  Ferns 
▼.  Smith,  17  Johns.  221. 

g.  Answer  of  another  action  pend- 
ing for  the  same  cause  sets  up  a  good  oefense. 
Komfager  ▼.  Horfsfager,  6  How.  279;  S.  C. 
1  Code  R.  N.  S.  412. 

r.  Omitting  to  answer  in  dae  time,  to 
the  complaint  in  a  partition  suit  commenced 
^y  summons,  does  not  render  it  necessary  to 
enter  an  order  as  for  default  of  answer;  the 
plaintiff  is  entitled  to  the  relief  asked  for  as 
m  other  actions.  Watson  ▼.  Brigham,  3  How. 
290 ;  S.  O.  1  Code  R.  67.  But  he  must  ex- 
hibit proof  of  his  title,  etc.,  as  required  by 
the  Revised  Statutes.  Ripple  t.  (tUbom,  8 
How.  456;  Jenninas  ▼.  Jenmngs,  2  Abb.  6; 
Porter  t.  Xee,  6  How.  491.  Such  proof  as 
would  enable  him  to  recover  in  ejectment. 
Larkin  ▼.  Jlfaiif»,  2  Paige,  27. 

s.  Death  of  some  of  the  paarties 

after  issue. — ^Where  the  original  parties  to 
a  partition  suit  admit  their  several  titles  by 
their  pleadings,  if  one  of  them  dies,  and  the 
suit  is  revived  against  his  heirs-at-law,  by 
default,  the  court  may  declare  the  rights,  titles 
and  interest  of  the  several  parties,  without  a 
reference  as  to  the  title,  and  without  requiring 
the  plaintiff  to  exhibit  proof  of  the  i«me. 
Wilde  V.  Jenkins,  4  Paige,  481 ;  Reynolds  v. 
Reynolds,  5  Paige,  161;  Grordner  v.  Luke,  12 
Wend.  269. 

t  Advertising  for  liens  is  not  neces- 
sary, since  it  is  only  a  method  of  cutting  off 
certain  general  liens  that  may  be  in  existence. 
Alvord  y.  Beach,  5  Abb.  451 ;  HaU  t.  Par- 
tridge, 10  How.  188.  And  is  not  to  be  done, 
unl^  by  advice  of  the  court,  or  it  is  required 
by  some  party  to  the  suit.  Nobk  v.  OromweU, 


27  How.  289;  Aff'g  S.  C.  26  Barb.  475; 
6  Abb.  59.  As  to  allowing  creditors  to  e.stab-' 
lish  their  liens  after  the  time  for  doing  8o  has 
expired,  see  Horton  v.  Buskirk,  1  Barb  421. 

t*.  Disputed  title. —  Where  the  title  is 
denied,  or  is  not  clearly  established,  the  court 
will  not  sustain  an  action  for  partition,  bui 
will  ffive  the  plaintiff  an  opportunity  to  estab- 
lish nis  title  at  law.  Wilkin  v.  WUkin,  1 
Johns  Ch.  111.  If  the  question  arises  upon 
an  equitable  title,  the  court  will  decide  that. 
Coxe  V.  Smith,  4  Johns.  Ch.  271 ;  Harford  v. 
Merwin^  5  Barb.  51.  Where  it  appears  thai 
the  premises  are  held  adversely,  the  action 
will  be  dismissed  without  prejudice  to  the 
plaintiff's  right  to  institute  a  new  suit  for 
partition,  af^r  he  has  obtained  possession 
Bwrhans  v.  Burhans,  2  Barb.  Ch.  398 ;  Van 
derwerker  v.  Vanderwerker,  7  Barb.  221. 

V.  Validity  of  a  devise  of  the  property 

in  a  partition  suit  may  be  contested  by  the 
heirs-at-law,  whether  in  or  out  of  possession. 
They  must  allege  in  the  complaint  that  the 
apparent  devise  is  void.  Laws  of  1853,  ch. 
258,  p.  526. 

w.  Allowance  for  improvement  or 

Iz^jury  to  premises,  how  and  when  made. 
Cfreen  v.  Putnam,  1  Barb.  500;  Matter  of 
Heller,  3  Paige  199;  Town  v.  Needham,  3 
id.  546;  Hitchcock  v.  Skinner,  Hoff.  21;  SU 
FeUx  V.  Rankin,  3  Edw.  Ch.  323 ;  ConkUn 
V.  Conklin,  3  Sandf.  Ch.  64.  See  Bulm  v. 
Burdell,  11  Abb.  381. 

X,  Contingent  interest  of  persons 

not  in  esse,  is  effectually  barred  by  an 
actual  partition  or  sale,  although  no  notice  is 
published  to  bring  in  unknown  parties,  and 
such  future  owners  may  take  as  purchasers, 
under  a  deed  or  will,  and  not  as  claimants 
under  any  of  the  parties  to  the  action.  Mead 
V.  MitcheU,  17  N.  Y.  (3  Smith),  210;  S.  C.  5 
Abb.  92. 

y.  Partition  and  sale.— If  a  partition 

of  some  of  the  lands  may  be  made  without 
prejudice,  that  may  be  done  and  the  others 
sold.  Haywood  v.  Judson,  4  Barb.  228.  That 
is  a  prejudice  which  extends  to  all  the  owners, 
not  to  part,  and  the  statute  refers  to  the  com- 
parative prejudice  between  an  actual  partition 
and  a  sale.  Van  Arsddle  v.  Drake,  2  Barb. 
599.  See  Clason  v.  Clason,  6  Paige,  541 ; 
Matthews  v.  Matthews,  1  Edw.  Ch.  565. 

jt.  The  judgment  of  partition  must  state 
the  estate  of  each  known  owner,  or  of  the 
defendants,  or  of  some  of  them,  collectively. 
Phelps  V.  Oreen,  3  Johns.  Ch.  302.  There 
can  be  no  objection  to  a  statement  that  cer- 
tain definite  portions  belong  collectively  to 
owners  who  are  unknown.  Hyatt  v.  Pugsky, 
23  Barb.  285 ;  S.  C.  33  id.  373.  And  it  may 
provide  for  an  account  of  rents  and  profits 
between  the  parties.  Brownson  v.  Gifford,  8 
How.  390.  But  if  the  complaint  does  not  de- 
mand such  an  account  as  against  the  defend- 
ants in  possession,  and  they  do  not  answer,  it 
cannot  oe  decreed.  BuUwinker  v.  Ryker,  12 
Abb.  311.  An  omission  of  the  referee  to 
annex  to  his  report  the  searches  for  incum- 
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branoes,  does  not  render  a  judgment  on  such 
report  irregular.  NobU  ▼.  Cromwell^  27  How. 
289;  Aff'g  S.  G.  26  Barb.  475;  6  Abb.  59. 
As  to  the  effect  of  other  irregularities,  see 
Alvord  T.  Beach,  5  Abb.  451. 

oa.  New  trial  in  partition  will  be  granted 
on  very  slight  grouncut.  CUxyton  v.  Xarring' 
ion,  33  Bart).  144. 

bb.  Method  of  sale.— See  Rules  74,  75. 

78. 

ce.  Notice  of  sale. — The  provisions  of 
the  Revised  Statutes,  relatiye  to  the  omission 
of  the  sheriff  to  give  notice  of  sale  under  an 
execution,  applies  to  sales  in  partition.  Lrfevre 
V.  Laraway,  22  Barb.  167.  Where  the  sale 
was  directed  to  be  advertised  three  weeks, 
instead  of  six,  as  required  by  law,  but  was, 
in  fact,  advertised  six  weeks,  held,  that  the 
error  might  be  corrected.  Alvord  v.  Beach, 
5  Abb.  451.  The  provision  of  2  R.  S.  368, 
§  38,  requiring  the  sale  to  be  bj  parcels,  is 
merely  directory.  Cunningham  v.  Ca$9idy, 
7  Abb.  183;  S.  C.  17  N.  Y.  (3  Smith),  276; 
Woods  V.  Monell,  1  Johns.  Gh.  503. 

dd.  Hamilton  county. — Notices  of  sales 
of  land  therein  may  be  published  in  Fulton 
county.  Laws  of  1860,  ch.  297;  Laws  of 
1866,  ch.  696;  Laws  of  1867,  ch.  162;  Laws 
of  1870,  ch.  662. 

ee.  Liability  of  sheriff.— He  is  liable 
for  an  accounting  to  the  parties  interested  for 
the  proceeds  of  a  sale  on  partition,  although 
the  attorney  in  the  action  conducts  the  sale 
and  receives  the  proceeds.  Van  Tassel  v.  Van 
Tassel,  31  Barb.  439.  For  the  omission  of  a 
bheriit  to  pay  over  to  the  county  treasurer 
the  proceeds  of  a  sale  of  lands  in  partition, 
the  period  of  limitation  commences  to  run  at 
the  time  of  such  omission.  lb. 

ff^  Death  of  plaintiff.— On  the  death 
of  a  plaintiff,  in  an  action  for  partition,  and  an 
account  of  rents,  the  heir-at-law  may  revive 
the  suit  as  to  the  partition,  and  the  personal 
representatives  as  to  the  account.  Hoffman  v. 
Tredwell,  6  Paige,  308.  And  where  plaintiff 
died,  after  judgment  of  partition  and  sale,  and 
the  advertisement  of  sale  had  been  commenced, 
and  such  of  his  heirs  as  were  not  already 
parties  defendant  were  substituted  in  his 
place  as  plaintiffs,  held,  that  it  was  not  neces- 
sary to  change  the  title  of  the  cause  and  ad- 
vertise anew.  Thwing  v.  Thwing,  9  Abb. 
323;  S.C.  18  How.  458. 

y^.  Death  ofdefendant.— In  a  partition 

suit,  where  a  defendant,  after  the  expiration 
of  his  time  to  answer  and  before  answering, 
died,  and  the  action  was  continued  si^ithout 
making  his  heirs  parties,  held,  that  the  sub- 
sequent proceedings  were  void  as  to  the  inter- 
est of  such  deceased  defendant.  Bequa  v. 
Holmes,  16  N.  Y.  (2  Smith),  193;  S.  G. 
26  N.  Y.  (12  Smith),  338.  See  Wanng  v. 
WaHng,  7  Abb.  472.  Where  one  of  several 
defendants  dies,  pending  the  action,  in  order  to 
proceed,  it  is  only  necessary  to  obtain,  within 
one  year,  an  order  under  section  121.  Gordon 
▼.  Sterling,  13  How.  405. 


hh.  Adding  parties  by  azaendment. 

It  seems  that  an  action  for  partition  is  within 
section  122,  as  being  for  the  recovery  of  real 

Property,  so  that  a  peraon  not  a  party,  but 
avmg  an  interest  hi  the  subject,  may  be 
made  a  party  by  amendment.  Waring  v. 
Waring,  3  Abb.  246. 

a.  Discharge  of  purchaser. — Amend- 
able defects  of  the  pleadings  or  proceedings 
in  an  action  for  partition  are  not  giroands  for 
a  discharge  of  the  purchaser.  Noble  y.  Cram- 
weU,  27  How.  289;  Aff'^  S.  G.  26  Barb.  475; 
6  Abb.  59.  As  mere  irregularities  in  the 
proceedings  may  be  amended  nunc  pro  tunc. 
Bogert  v.  Bagert,  45  Barb.  121 ;  NobU  v. 
Oiim¥)ell,  supra ;  Bogers  v.  McLean,  31  How. 
279;  8.  C.  34  N.  Y.  (7  Tiff,),  536 ;  Aff'g  S. 
C.  31  Barb.  304;  Clark  v.  Clark,  14  Abb. 
300 ;  S.  0.  21  How.  479.    As  to  discharge  of 

gurchaser,  see  Mead  v.  Mitchell,  5  Abb.  92; 
C.  17  N.  Y.  (3  Smith),  210;  Blakeleyv. 
Calder,  15  K.  Y.  (1  Smith),  617 ;  S.  C.  13 
How.  476;  Croghan  v.  Livingston,  6  Abb. 
350;  S.  C.  17  N.  Y.  (Z  Smith),  218;  Waring 
V.  Waring,  7  Abb.  476;  Disbrow  v.  F*olger, 
5  id.  53;  Bogers  v.  3fcLean,  10  id.  306.    A 
purchaser  may  be  discharged  on  the  ground 
of  unreasonable  delay,  to  his  prejudice,  on  the 
part  of  the  sellers.  Jackson  r.  Kdwards^  7 
Paige,  387.    Nor  will  he  be  required  to  com- 
plete the  purchase,  where  process  has' not 
been  properly  served.  Cook  y.  Famam,  21 
How.  286;  S.  C.  34  Barb.  95,  sub  nom.  Coo): 
V.  Farren;  12  Abb.  359,  sub  nom.  Cook  v. 
Farmer.    See  aBeUfy  v.  King,  28  How.  408 ; 
S.  C.  2  Rob.  587. 

jb'.  Judgment  roll. — In  a  partition  suit, 
the  rights  of  the  parties  are  settled  bv  the 
final .  decree,  and  not  by  the  enrollment 
thereof.  Lgnch  v.  Borne  Gas  Light  Co.  42 
Barb.  591.  The  plaintiff  in  an  ejectment  suit 
may  offer  such  decree  as  proof  of  his  title 
id.  See  Laws  of  1851,  ch.  277,  as  to  record 
ing  decrees. 

kk.  Re-sale. — Where  a  purchaser  neglects 
to  comply  with  the  terms  of  a  sale,  within  a 
reasonable  time,  if  a  re-sale  would  be  more 
beneficial  to  the  parties,  the  court  will  deprive 
him  of  the  benefit  of  his  bid,  and  order  a  new 
sale.  Jackson  v.  Edwards,  7  Paige,  387 ;  S.  C. 
22  Wend.  498.  And  see,  as  to  re-sale, 
Lrfevre  v.  Laraway,  22  Barb.  167. 

U.  Proceeds,  when  brought  into 

court. — Where  an  undivided  share  of  real 
estate  was  devised  to  a  husband  in  trust  for 
his  wife,  during  her  natural  life,  and  to  her 
heirs  forever,  subject  to  a  life  estate  in  the 
husbsQd  after  the  death  of  the  wife,  held,  on 
partition  of  such  undivided  share,  that  the 
proceeds  thereof  must  be  brought  into  court. 
NobU  V.  Cromwell,  27  How.  289 ;  Aff 'g  S.  C. 
26  Barb.  475 ;  6  Abb.  59.  See  Sears  v.  Hyer, 
1  Paige,  483 ;  HaUenbedc  t.  Bradt.  2  id.  316. 

mm.  Inchoate  right  of  dower.^As  to 

g revision  for,  see  BarUett  v.  Van  Zandt,  4 
andf.  Ch.  Rt  396;  Benedict  v.  Seymour,  11 
How.  176;  Disbrow  v.  Folger,  5  Abb.  54. 
Uws  of  1840,  ch.  167  and  379. 


^  449.]         Actions  as  to  CJoNFUcnNG  Claims,  Waste,  Etc, 
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nn.  Inchoate  tenancy  by  curtesy. 

Its  yalue  depends  not  only  upon  the  principles 
applicable  to  life  annuities  and  survivorships, 
but  upon  the  fact  of  issue,  and  if  none,  upon 
the  likelihood  of  issue.  Benedict  y.  Seymour, 
11  How.  176. 

00.  Amendments.  —  An  error  in  the 
petition  as  to  the  interests  of  the  parties,  may 
be  amended  on  the  trial.  Thompson  y.  Wheel- 
efy  15  Wend.  342;  Noble  v.  Ctomwelly  27 
How.  289;  Aff'g  S.  C.  26  Barb.  475;  6  Abb. 
59.  And,  where  the  plaintiff  omits  to  file 
any  of  the  papers  necessary  to  the  regular-' 
ity  of  the  judgment,  he  may  be  allowed 
to  file  them  nunc  pro  tunc.  Waring  v.  War- 
inoy  7  Abb.  473 ;  Croghan  v.  ZAvingston,  6 
Abb.  350 ;  17  N.  Y.  (3  Smith),  218 ;  NobU  v. 
Cromwell,  27  How.  289 ;  Aff'g  S.  G.  26  Barb. 
475 ;  6  Abb.  59.  So,  an  error  in  the  judg- 
ment of  sale,  as  to  advertising  the  sale,  may 
be  corrected  even  after  the  sue  is  made.  aU 
vord  V.  Beach,  5  Abb.  451.  So,  in  the  case 
of  infants,  if  an  error  appears  on  the  face  of 
the  referee's  report  as  to  the  extent  of  their 
interests,  the  court  will  correct  it  on  its  own 
motion.  Safford  t.  Safford,  7  Paige,  259; 
Coapenter  v.  Schermerhom,  2  Barb.  Ch.  R. 
314.  And  without  sending  back  the  report, 
id.  Where  the  names  of  certain  defendants 
were  inadvertently  omitted  in  the  copy  sum- 
moifit  filed,  and  they  had  actually  been  parties, 
held,  that  it  was  an  error  amendable  after 
judgment  and  sale.  Van  Wyck  v.  Hardy,  11 
Abb.  473 ;  S.  G.  20  How.  222 ;  S.  G.  Aff 'd,  39 
How.  393. 


pp.  Reasonable  diligence  of  plaint- 

iff. — Where  an  infant  plamtiff,  after  the  ap- 
pointmeut  of  a  guardian,  commenced  an  action 
for  partition  by  filing  notice  of  lis  pendens, 
but  thereafter  neglected  to  proceed  with 
reasonable  diligence,  held,  that  a  party  de- 
fendant, although  not  served  with  a  summons, 
might  apply  by  petition  to  have  the  plaintiff^'s 
proceeding  vacated.  Lyle  v.  Smith,  13  How. 
104. 

qq.  Lien  of  attorney.— The  plaintiff's 
attorney  acquires  a  lien  for  his  disbursements, 
on  plaintiff's  share  of  the  property  in  suit; 
nor  can  t^e  plaintiff  divest  such  lien  by  an 
assignment  of  his  interest  pending  the  action. 
Creighton  v.  IngersoU,  20  Barb.  541. 

rr.  Costs. — The  court  has  no  discretion 
ary  power  to  charge  either  party  with  entire 
costs  on  the  ground  that  he  unreasonably  re- 
fused to  make  partition  by  deed.  McGowan 
V.  Morrow,  3  uode  R.  9.  But  where  the 
plaintiff  maJtes  persons  defendants  who  have 
no  interest  in  the  subject  of  the  suit,  their 
costs  are  not  chargeable  upon  the  fund  or 
against  their  co-defendants,  but  against  the 
plaintiff,  personally,  unless  they  were  made 
defendants  at  the  request  of  the  others. 
Hamersley  v.  Hamersley,  7  N.  Y.  Leg.  Obs. 
127.  Where  a  doweress  is  a  necessary  party, 
she  is  chargeable  with  a  portion  of  the  costs. 
Tanner  ▼.  NUes,  1  Barb.  560.  See  Phdps  v. 
Qrem,  3  Johns.  Gh.  R.  302;  Crandall  t. 
Hoygradt,  1  Sandf.  Gh.  R.  40 ;  and  note  to 
section  321. 


CHAPTER  IV. 

Actions  to  determine  conflicting  claims  to  real  property^  and  for  wasle  and 

nuisafice* 

SxcnON  449.    Actions  to  determine  claims  to  real  property,  how  prosecuted. 

450.  Action  of  waste  abolished ;  waste,  how  remediable. 

451.  Provisions  of  revised  statutes  applicable  to  actions  for  waste  under  this 

act. 

452.  When  judgment  of  forfeiture  and  eviction  to  be  given. 

453.  Writ  of  nuisance  abolished. 

454.  Remedy  for  injuries  heretofore  remediable  by  writ  of  nuisance. 

^  44:9.  Actions  to  determine  claims  to  real  property,  how  prosecuted. 

Proceedings  to  compel  the  determination  of  claims  to  real  property, 
parsuaut  to  the  provisions  of  the  revised  statutes,  may  be  prosecuted  by 
action  under  this  act,  without  regard  to  the  forms  of  the  proceedings  as 
they  are  prescribed  by  those  statutes. 


a.  Actions  for  the  determination  of  claims 
to  land  are  subject  to  the  same  rules  as  other 
actions.  See  Peek  v.  Brown,  26  How.  350; 
S.  G.  2  Rob.  119;  Laws  of  1855,  ch.  511; 
Hammond  v.  Tillotaon,  18  Barb.  332,  over- 
ruling Crane  v.  Sawyer,  b  How.  372;  S.  G. 
1  Gode  R.  N.  S.  30.  By  whom  raaintainAhle, 
Onderdonk  v.  MoU,  34  Barb.  106 


h.  Judgment  on  defitult.— A  judgment 

entered  on  failure  to  answer  may  be  opened. 
Mann  v.  Provost,  3  Abb.  446. 

0.  Pleadings. — It  seems  that  a  complaint 
which  is  sufficient  under  the  Revised  Statutes, 
relative  to  conflicting  claims  to  real  property, 
cannot  be  sustained  as  an  ordinair  oomplaint 
in  ejectment.  See  Hager  v.  Hager,  38  Barb.  92. 
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AcnoNS  AB  TO  OamfuonNG  C1.AIIC8,  Wasth^  Era  [§§  450-454. 


d,  AppaaL — Eitber  party  conoeiTing  him- 
self aggneyed  may  appeal  as  in  a  personal 
action  under  the  Code.  Laws  of  1855,  ch.  511, 

§11. 

e.  Notice. — This  section  does  not  repeal 
or  afiect  the  Revised  Statutes  relatiye  to  pro- 
ceedings by  notice  to  compel  the  determma- 
tion  of  claims  to  real  property.  Bumham  r. 
Onderdonk,  41  N.  Y.  (2  Hand),  425 ;  Bar- 
nard  t.  Simm8,  42  Barb.  304. 

/.  Married  women.— The  Reyiaed 

Statutes  reUtiye  to  conflicting  olaimstoreai 


estate,  and  th^  seyeral  laws  smendatoiy 
thereof,  and  tbis  section,  are  applicable  to 
married  women.  Laws  of  1864,  ch.  219. 

9'  CorporatiOXlB.— See  Laws  of  1854^ 
ch.  16. 

h.  Amendments  of  the  proTisions  of  tho 
Rerised  Statutes,  relative  to  the  deC^rmina- 
taon  of  conflicting  claims  to  real  estate,  are : 
Laws  of  1848,  ch.  50 ;  Uws  of  1854,  ch.  116 ; 
Uws  of  1855,  ch.  511;  Laws  of  I860,  ch. 
173 ;  and  Uws  of  1864,  ch.  219. 


§  450.  Action  of  tpatte  abolUhei;  toaste,  how  remediable. 

The  action  of  waste  is  abolished,  but  any  proceeding  heretofore  com 
menced,  or  judgment  rendered,  or  right  acquired,  shall  not  be  affiscted 
thereby.  Wrongs  heretofore  remediable  by  action  of  waste  are  subjects  of 
action  as  other  wrongs,  in  which  action  there  may  be  judgment  for  damages, 
forfeiture  of  the  estate  of  the  party  offiending,  and  eviction  from  the 
premises. 

Harder  ▼.  Harder,  26  Barb.  409;  Boinnean  t.  Wheeler,  25  K.  T.  (11  Smith),  252. 

§  4:&1  •  Provieions  of  revised  eUUutea  applicable  to  actions  for  toaste 
under  this  act. 

The  provisions  of  the  revised  statutes  relating  to  the  action  of  waste 
•hall  apply  to  an  action  for  waste,  brought  under  this  act,  without  regard 
o  the  form  of  the  action,  so  far  as  the  same  can  be  so  applied. 

^  453«  When  jvdgment  of  forfeiture  and  eviction  to  be  given. 

Judgment  of  forfeiture  and  eviction  shall  only  be  given  in  favor  of  the 
person  entitled  to  the  reversion,  against  the  tenant  in  possession,  when  the 
injury  to  the  estate  in  reversion  shall  be  adjudged  in  the  action  to  be  equal 
to  the  value  of  the  tenant's  estate  or  unexpired  term,  or  to  have  been  done 
in  malice. 


^  4:53*  Writ  of  nuisance  abolished. 

The  writ  of  nuisance  is  abolished  ;  but  any  proceeding  heretofore  com- 
menced, or  any  judgment  rendered,  or  right  acquired,  shall  not  be  affected 
thereby. 

Squitable  action  to  abate  a  public  nuisance.  Knox  ▼.  Ma/jfOTf  etc.  of  New  Tark,  38 
How.  67 ;  S.  C.  55  Barb.  404. 

^  454.  Remedy  for  injuries  heretofore  remediable  by  writ  of  nuisoMe. 

Injuries  heretofore  remediable  'by  writ  of  nuisance  are  subjects  of  action, 
IS  other  injuries,  and  in  such  action  there  may  be  judgment  for  damages, 
ir  for  the  removal  of  the  nuisance,  or  both. 


Ck>mplaint.  —  An  action  under  this  sec- 
tion is  a  substitute  for  the  statute  remedy 
bj  writ  of  nuisance,  uid  the  complaint  must 
contain  everything  that  was  requisite  to  sus- 


tain an  action  under  the  statute.  JSlZnoof^  t. 
TutMim,  16  Barb.  565.  See  Hv^haird  t.  JBk*- 
efiiX,  24  Barb.  404;  Brwm  t.  WiHtdworih,  5 
Barb.  550;  JETess  t.  Buffedo  and 


»; 


§  455.J 


Pbotisiobb  as  to  Beal  Pbofebtt. 
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FoZb  BaOroad  Co,  29  Barb.  391 ;  Bro^  r. 
Wetka,  3  Bvb.  157;  CZoril;  ▼.  Stons,  4  Barb. 


562;  Brmon  r.  C<Mi$ga  and  Stuquehanna 
SaOroad  Co.  12  N.  Y.  (2  Kern.),  486. 


CHAPTER  V. 

General  provisions  relaiing  to  actions  concerning  real  property. 

SBOnov  455.    Prorisioiis  of  rvfiaed  statutes  applioable  thereto. 


§  4:55.  Provisions  of  revised  statutes  applicable  thereto. 

The  general  provisions  of  the  revised  statutes  relating  to  actions  eon« 
cerning  real  property  shall  apply  to  actions  brought  under  this  act,  accord- 
ing to  the  subject-matter  of  the  action^  and  without  regard  to  its  form. 

I.   EoiBOnfENT. 


a.  Statutes. — See  provisions  of  2  R.  S. 
303  (title  1,  ch.  5,  part  3);  Laws  of  1840, 
ch.  239 ;  Lars  of  1846,  ch.  159 ;  Laws  of 
1847,  ch.  337.  Section  18  of  title,  eufroy 
relative  to  proof  of  actual  entry  under  title, 
is  expressly  retained  by  this  section.  Law- 
rence V.  Vrilliams,  1  Duer,  585.  So  sections 
8,  30,  34,  of  the  same  title,  relative  to  descrip- 
tion of  premises,  verdict  and  writ  of  pos- 
session, are  still  in  force.  Budd  v.  Bingham, 
18  Barb.  498.  So  is  section  31,  relative  to 
dxpiration  of  plaintiff's  title.  iMna  v.  WU- 
hraham,  2  Duer,  171.  And  section  37,  relative 
to  a  new  trial.  Bogers  v.  Wtng,  5  How.  50 ; 
Lang  v.  Bopke,  1  Duer,  701. 

h.  X^eotment,  when  sustainable.-— 

An  action  of  ejectment  will  lie  whenever  a 
right  of  entry  exists,  and  the  interest  is  of 
such  a  character  that  it  can  be  held  and  en- 
joyed, and  possession  thereof  delivered  in 
execution  of  a  judgment  for  its  recovery. 
Botcan  v.  Kelsey,  18  Barb.  484;  Child  v. 
ChappeU,  9  N.  T.  (5  Seld.),  246.  And 
against  a  railroad  company,  for  laying  their 
track  over  land  dedicated  by  the  plauitiff  to 
public  use  as  a  street,  and  for  running  their 
cars  on  such  track.  Wager  v.  Troy  Union 
Bailroad  Co.  25  N.  T.  (11  Smith),  526; 
Adams  v.  Saratoga  and  Wctahington  Bail- 
road  Co.  10  N.  Y.  (6  Seld.),  328 ;  Rev'g  S. 
G.  11  Barb.  415.  And  for  land  under  water, 
eranted  by  the  commissioner  of  the  land  office 
for  the  erection  of  docks,  etc.,  for  commercial 
purposes.  Champlain  and  St.  Lawrence  Bail- 
road  Co.  v.  Valentine,  19  Barb.  484.  And  by 
a  lessee  before  entry,  against  a  stranger  in 
possession,  and  wrongfully  withholding  it 
from  him,  when  the  lease  is  for  a  term  com- 
mencing on  a  day  named.  TVuU  v.  Granger, 
8  N.  Y.  (4  Seld.),  115.  See  Spencer  v. 
Tobeg,  22  Barb.  260.  A  right  of  possession 
in  preeenti  is  all  that  is  necessary  to  maintain 
ejectment.  Tmll  v.  Granger ,  supra;  People 
V.  May  or  y  He.  of  New  York,  10  Abb.  Ill ; 
Hunter  v.  Trustees  of  Sandy  Hill,  6  Hill, 
411;  Bnvon  y.  Butts,  27  Barb.  503;  S.  0. 
Aff  M,  28  How.  582  (n.),  sub  nora.  Burns  v. 
Bryant;  McLean  v.  Macdonald,  2  Barb.  534. 
Possession  of  real  estate  is  prima  fa/d^  ^^' 
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denoe  of  a  seisin  tn  fee.  HiU  v.  Draper,  10 
Barb.  454;  Bamhart  v.  OreenshiMs,  28  Eng. 
Law  and  Eq.  R.  77 ;  Moltonner  v.  IHmmidt, 
4  Barb.  566.  Where  the  owner  of  land  con- 
veys it  to  another,  reserving  the  portions 
included  in  the  highway,  he  maj  maintain  an 
action  of  ejectment  aeainst  his  grantee  for 
encroachments  upon  the  highway,  or  for  an 
exclusive  occupation  thereof.  Ets  v.  Daily, 
20  Barb.  32.  Ejectment  is  maintainable 
against  one  who  enters  into  possession  of 
another's  lands,  with  his  assent,  under  a  con- 
tract of  purchase,  after  default  in  payment  of 
the  purchase  money.  Powers  v.  Ingraham,  3 
Barb.  576.  In  such  case,  no  notice  to  quit, 
nor  a  demand  of  the  amount  due,  or  of  the 
possession,  nor  tender  of  a  deed,  is  necessary 
before  bringing  an  action.  Hotaling  v.  Hoto^ 
ling,  47  Barb.  163.  It  will  lie  by  a  lessee 
against  his  lessor.  Olendorf  v.  Cook^  1  Lans. 
37.  So  one  of  several  tenants  in  common, 
who  is  in  possession  of  real  estate  under  an 
agreement,  by  which  the  others  have  released 
and  agreed  to  convey  their  interests  to  him, 
may  alone  maintain  an  action  for  an  injury 
thereto,  and  recover  the  whole  damages. 
Sparks  v.  Leavy,  19  Abb.  364 ;  S.  C.  1  Rob. 
530.    See  2  R.  S.  341,  §  U. 

e.  £})ectment  not  sustainable  nnless 

the  plaintiff  has  a  legal  estate  in  the  premises. 
Wright  v.  Douglass,  3  Barb.  556.  Nor  for  a 
mere  easement.  WHkHow  v.  Lane,  37  Barb.  244. 
Nor.  by  a  purchaser,  under  a  mere  contract  of 
purchase,  which  is  silent  on  the  subject  of 
possession  and  right  of  entry.  Kellogg  v.  Kel- 
logg,  6  Barb.  116.  Nor  munst  a  mortgagee 
in  possession.  Bolton  v.  Brewster,  32  Barb. 
389.  Nor  by  a  mortgagee  aniinst  his  mort- 
gagor. Sahler  v.  Sigiusr,  37  Barb.  329.  Nor 
by  a  plaintiff  where  title  to  the  premises  rests 
upon  an  assignment  thereof  made  as  securitv 
for  a  debt.  Murray  v.  Walker,  ?1  N.  Y.  (4 
Tiff.),  399.  Nor  against  one  who  is  not  m 
possession,  though  he  has  leased  it,  and  the 
lessee  is  in  possession.  Champlain  and  St. 
Lawrence  BaUway  Co.  v.  Valentine,  19  Barb. 
484.  See  Van  Buren  v.  Cockbum,  14  Barb. 
118 ;  S.  C.  below,  2  Code  R.  63.  Nor  against 
one  who  has  erected  a  gutter  on  his  own 
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premiBes  which  projects  oyer  his  neighbor's 
land.  Aiken  y.  Benedict,  39  Barb.  400.  Nor 
against  a  municipal  corporation  for  using  a 
street  as  a  public  one.  Cwcenhown  v.  City  of 
Brooklyny  38  Barb.  9.  Nor  against  a  party 
not  in  possession,  or  who  has  abandoned  the 
same.  Allen  y.  Bunlapy  42  Barb.  585.  Nor 
against  several  defendants  who  do  not  jointly 
possess  or  occupy  any  portion  of  the  premises 
when  the  action  is  commenced.  See  DiUaye 
y.  Wileon,  43  Barb.  261 ;  2  R.  S.  307,  §  29. 
Nor  against  one  who  has  made  improyements, 
relying  upon  a  parol  agreement  as  to  the 
boundary  line,  and  without  any  remonstrance 
or  dissent  from  plaintiff.  CarkU  y.  LanderSy 
44  Barb.  218.  Nor  by  a  grantee  of  land 
held  adversely  against  the  person  thus  holding. 
Lowber  y.  Kelly,  17  Abb.  452;  S  C.  Aff'd,  9 
Bosw.  494.  Nor  by  a  married  woman  against 
her  husband^  from  whom  she  has  voluntarily 
separated.  Oould  v.  Gould,  29  How.  441. 
There  cannot  be  several  plaintifis  having  dis- 
tinct titles  in  an  action  for  lands.  People  v. 
Mayor,  etc,  of  New  York.  10  Abb  144.  See 
ante,  §  161.  Nor  can  an  action  in  the  name 
of  the  people  be  sustained,  unless  it  appear 
that  they  have  an  interest  in  the  subject- 
matter  thereof.  People  v.  Booth,  32  N.  Y. 
(5  Tiff.),  397.    See  post,  note  new  trial. 

d.  Abatement.  —  An  action  for  real 
property  does  not  abate  by  reason  of  the  death 
of  the  plaintiff  or  defendant.  See  Laws  of 
1865,  ch.  357. 

e.  Attorney's  authority.  —  Although 

the  provisions  of  2  R.  S.  305,  §^  17,  21, 
apply  to  actions  under  the  Code,  Hovoard  v. 
Howard,  11  How.  80,  still,  the  general  rule 
remains,  that  a  retainer  will  be  presumed, 
and  the  adverse  party,  having  no  notice  or 
ground  of  suspicion,  may  act  on  that  pre- 
sumption. Hamilton  v.  Wright,  37  N.  Y. 
(10  Tiff.),  502 ;  S.  C.  6  Trans.  App.  1.  As  to 
what  is  suflQcient  authority,  see  Howard  v. 
Howard,  supra.  The  order  to  compel  an  at- 
torney to  produce  his  authority,  must  direct 
the  same  to  be  produced  to  the  officer  grant- 
ing the  order,  and  also  state  the  place  where 
it  is  to  be  presented.  Turner  v.  Bams,  2 
Denio,  187.  See  Harris  v.  Mason,  10  Wend. 
568. 

/.  Husband  and  wife.— In  an  action 

to  recover  an  alleged  separate  estate  of  a  wife, 
she  must  sue  alone,  and  not  with  her  husband. 
Hillman  v.  HUlman,  14  IIow.  456.  In  a 
joint  action  by  husband  and  wife  for  the  re- 
covery of  land  claimed  in  right  of  the  wife,  no 
separate  judgment  can  be  given  in  favor  of 
the  wife  alone ;  they  must  recover  jointly,  or 
not  at  all.  Bartow  v.  Draper,  5  Duer,  130. 
Where  a  married  woman  has  been  wrongfully 
ejected  from  the  actual  possession  of  land, 
held  by  her  for  her  separate  use,  she  may  re- 
cover the  same  in  her  own  name  without 
i'oining  her  husband.  Darby  v.  Cdllaghan, 
6  N.  Y.  (2  Smith),  71. 

^.  Lands  conveyed  during  infancy. 

Before  a  party  can  recover  possession  of  lands 
conveyed  by  Lim  during  his  iufaucy>  he  must 


make  an  entry  upon  the  lands  and  execute  a 
second  deed  to  a  third  person,  or  do  some 
other  act  of  equal  notoriety  in  disaffirmance 
of  the  first  deed,  and  such  act  must  be  allied 
in  the  complaint.  Voorkies  y.  Voorhies^  24 
Barb.  150. 

h.  Tenants  in  common,  in  order  to 

maintain  ejectment  against  his  oo-tenant, 
must  show  an  actual  ouster,  v  some  act 
amounting  to  a  total  denial  of  his  right.  Ed- 
wards v.  Bishop,  4  N.  Y.  OL  Oomst.)*  61.  It 
is  not  necessary  that  all  tne  tenants  in  com- 
mon should  unite  in  an  action  of  ejectment, 
except  when  the  action  is  a  substitute  for  a 
writ  of  right.  Kellogg  v.  KeOogg,  6  Barb.  117. 

i.  Defendant. — If  the  premises  mre  actu- 
ally occupied,  the  occupant  must  be  made  a 
defendant.  Taylor  v.  Crane,  15  How.  358; 
Lucas  v.  Johnson,  8  Barb.  244;  EUtcoU  v. 
Mosier,  11  id.  574;  S.  C.  AffM,  7  N.  Y. 
(3  Seld.),  201 ;  Schuyler  v.  Marsh,  37  Barb. 
350 ;  People  v.  Afnbrecht,  11  Abb.  97  ;  S.  C. 
Aff'd,  24  How.  610  (n.) ;  Pulen  v.  B^nolds, 
22  id.  353 ;  Van  Home  v.  Everswi,  13  Barb. 
526.  See  Waidorph  v.  BorUl,  4  How.  358 ; 
Bedfield  v.  Utica  and  Syracuse  Bailroad  Co. 
25  Barb.  54.  Several  occupants  of  the  same 
building  may  be  made  joint  defendants. 
Pearce  v.  Ferris  Executors,  10  N.  Y.  (6 
Seld.),  280. 

i'  Eijectment  for  premises  not  ac- 
tually occupied  may  be  brought  against 
one  claiming  title  thereto;  but  such  claim 
must  be  more  than  a  mere  idle  declaration  of 
ownership.  Banyer  y.  Empie,  5  HtU,  48; 
Aheel  v.  Van  QMer,  36  N.  Y.  (9  Tiff.),  513; 
S.  C.  2  Trans.  App.  99 ;  Shaver  y  M'Graw, 
12  Wend.  558 ;  Fosgate  v.  Herkimer  Mixnu- 
facturing  and  HydrauUc  Co,  12  Barb.  352; 
S.  C.  12  N.  Y.  (2  Kern.),  580;  Lucas  v. 
Johnson,  8  Barb.  244.  S^'  MeChregor  v. 
Comstock,  16  Barb.  428 ;  S.  C.  17  N.  Y.  (3 
Smith),  162.  A  person  claiming  an  intere^ 
in,  but  not  in  possession  of  the  premises,  is 
not  a  necessary  party.  Van  Buren  v.  Cock" 
hum,  14  Barb.  118 ;  S.  G.  2  Code  R.  63. 
Several  tenants,  who  rent  different  depart 
ments  of  the  same  house,  may  be  made  joint 
defendants.  Pearce  v.  Colden,  8  Barb.  522. 
The  possession  of  the  public  must  be  exclu- 
sive, to  authorize  the  action  against  an  indi- 
vidual as  an  occupant.  Bedfieid  v.  Utiea  and 
Syracuse  Bailroad  Co.  25  Barb.  54.  In  an 
action  to  recover  lands  conveyed  by  the 
plaintiff  during  his  infancy,  a  grantee  of  the 
plaintiff's  grantee  cannot  be  made  a  joint 
defendant  with  the  latter.  Voorhies  v.  roor- 
hies,  24  Barb.  151. 

k.  Landlord. — He  may  be  made  a  de 
fendant  with  bis  tenants.  Fosgate  v.  Herki- 
mer Manufacturing  Co.  12  N.  Y.  (2  Rem.), 
580.  And  when  he  is  not  made  a  defendant, 
but  defends  for  his  tenant,  he  is  liable  for  costs. 
Farmers*  Loan  and  Trust  Co.  v.  Kurseh,  5  N. 
Y.  (1  Seld.),  558.  He  may  be  admitted  to 
defend  on  showing  he  is  landlord,  or  has  a 
privity  of  estate  or  interest  with  the  defend- 
ant. Godfrey  y.  Townsend,  8  How.  398 
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L  Complaint. — A  compUunt  is  8ufl9eient 
which  alleges  that  on  some  day  (therein  speci- 
fied), after  plaintiff's  title  accrued ,  he  was 
possessed  of  the  premises  in  question  (de- 
scribing them  with  such  certainty  that,  froni 
the  description,  possession  thereof  may  be 
deliyered) ;  that  being  so  possessed,  the  de- 
fendant i^fterwards,  on  a  day  (^therein  speci- 
fiecE),  entered  into  said  premises;  that  he 
unlawfully  withholds  from  the  plaintiff  pos- 
session thereof,  and  that  to  his  damage,  in 

the  sum  of  .    2  R.  S.  304,  §§7,  8 ; 

Warner  ▼.  Nelltgar,  12  How.  402;  Ensign 
y.  Sherman,  14  id.  439 ;  Rev'g  S.  C.  13  id. 
35  ;  People  v.  Mayor,  etc,  of  New  York,  17 
id.  61;  S.  G.  8  Abb.  7;  28  Barb.  240;  10 
Abb.  111.  See  Gamer  y.  Manhattan  BuUd- 
ing  Association,  6  Duer,  539;  People  y. 
Mai/or,  etc,  of  New  York,  8  Abb.  7 ;  S.  0. 
28  Barb.  240;  17  How.  56;  10  Abb.  Ill; 
Sanders  y.  Leavy,  16  How.  308.  But  one 
which  alleged  the  plaintiff  to  haye  lawful  title 
as  owner  in  fee  simple  of  the  premises,  and 
that  defendant  was  in  possession,  and  unlaw- 
fully withholds  the  same,  was  held  insuffi- 
cient. Payne  y.  TreadweU,  5  Gal.  310.  The 
plaintiff  must  show  either  a  prior  actual  pos- 
session or  a  paramount  legal  title.  Bartow  y. 
Draper,  5  Duer,  130;  Layman  y.  Whiting, 
20  Barb.  559.  It  is  sufficient  to  allege  <<  the 
plaintiff  has  the  lawful  title  as  the  owner  in 
fee."  Sanders  y.  Leavy,  supra.  An  allega- 
tion that  the  property  was  conyeyed  to  the 
plaintiff  is  not  sufncient  to  show  title.  Crordr 
ner  v.  Heart,  1  N.  Y.  (1  Gomst.),  528.  An 
allegation  of  prior  possession  may  bo  sufficient. 
Norris  y.  Bussell,  5  Gal.  R.  249 ;  Hutchinson 
y.  Perley,  4  id.  33.  A  complaint  which 
ayerred  that  the  premises  were  conyeyed  by 
A.  to  plaintiff  by  warranty  deed,  and  that 
by  yirtue  of  such  conyeyance,  plaintiff  was 
seized  of  the  premises  and  had  a  lawful  title 
thereto,  and  that  the  defendant  was  in  pos- 
session and  unlawfully  withheld  the  same, 
was,  on  demurrer,  Ae/a  insufficient.  Lau)rence 
y.  Wright,  2  Duer,  674. 

The  complaint  must  describe  the  premises 
with  conyenient  certainty.  2  R.  S.  304,  §  8. 
Thus,  where  it  was  alleged  that  the  premises 
were  situated  in  the  county  of  Putnam,  and 
bounded  as  follows :  North  by  lands  of  plaintiff; 
east  by  lands  of  plaintiff;  south  by  lands  of  de- 
fendant, and  west  by  lands  of  plaintiff,  the  court 
treated  the  complaint  as  if  no  premises  were 
mentioned  at  all,  and  dismissed  it,  on  the  trial, 
with  leaye  to  amend.  Budd  y.  Bingham,  18 
Barb.  404.  A  description  of  the  premises,  as 
about  fifty  acres  in  the  southent  part  of  a  lot, 
which  was  perfectly  described,  was  held  suf- 
cient,  but  that,  if  necessary,  the  complaint 
could  be  amended  by  striking  out  the  word 
"about."  St.  John  y.  Northrup,  23  Barb.  26. 
Although  the  complaint  fails  to  describe  the 
premises,  the  court  may,  in  its  discretion, 
allow  an  amendment  thereof;  such  allowance 
is  not  subject  to  reyiew.  Olendorf  y.  Cook, 
1  Lans.  37. 

It  must  appear  afflrmatiyely  on  the  face  of 
the  complaint,  that  possession  is  unlawfully 


withheld  from  the  plaintiff.  Taylor  y.  Crane, 
15  How.  358. 

A  claim  to  recoyer  the  premises,  and  to 
recoyer  damages  for  the  use  thereof  during 
the  withholding,  or  for  injuring  them,  may  be 
united  in  one  action.  Vanderioort  y.  Crould, 
36  N.  Y.  (9  Tiff.),  639;  S.  G.  3  Trans.  App. 
57;  LivingsUmy,  Tanner,  12  Barb.  481;  S. 
G.  14  N.  Y.  (4  Kem.),  64;  People  y.  Mayor, 
etc.  of  New  York,  17  How.  67 ;  S.  G.  28  Barb. 
240;  8  Abb.  7;  10  id.  Ill;  Hotchkiss  y. 
Attbum  and  Boekester  Bailroad  Co.  36  Barb. 
600;  Holmes  y.  Daiois,  21  Barb.  265;  S.  G. 
19  N.  Y.  (5  Smith),  488.  But  a  claim  for  the 
recoyery  of  the  premises,  for  the  confirmation 
of  plaintiff's  tiUe,  and  for  a  decree  for  a  con- 
yeyance of  an  outstanding  title,  cannot  be  so 
united.  Lattin  y.  McCarthy,  8  Abb.  225 ;  S. 
G.  17  How.  239;  41  N.  Y.  (2  Hand),  107. 
The  plaintiff  may  attack  a  deed  under  which 
the  defendant  claims  title,  both  upon  legal  and 
equitable  grounds,  and  should  frame  his  oom- 
plaint  for  that  purpose.  PhiUips  y.  Crorham, 
17  N.  Y.  (3  Smith),  270.  As  to  a  complaint 
for  mesne  profits,  see  AinsUe  y.  Mayor,  etc. 
of  New  York,  1  Barb.  168.  The  proyisions  of 
the  Reyised  Statutes,  that  the  complaint  in 
eiectment  may  contain  seyeral  counts,  and 
that  seyeral  parties  may  be  named  as  plaint- 
iffs jointly  in  one  count,  and  separately  in 
others,  are  repealed  by  the  Gode.  St.  John 
y.  Pierce,  22  Barb.  362;  S.  G.  Aff'd,  26  How 
599.  As  to  a  complaint  for  the  recoyery  of 
lands  conyeyed  during  plaintiff's  infancy,  see 
ante,  note,  "  Lands  conyeyed  during  infancy." 
Ejectment  and  trespass,  and  trespass  quare 
clausum  fregit,  in  relation  to  the  same  prem- 
ises, cannot  be  united  in  the  same  complaint. 
Budd  y.  Bingham,  18  Barb.  494;  Smith  y. 
Hallock,  8  How.  73. 

ifi.  Plaintiff's  proof  of  title.— When 

his  title  is  put  in  issue,  in  order  to  recoyer 
he  must  show  either  prior  actual  possession 
or  a  paramount  legal  title.  Bartow  y.  Draper, 
5  Duer,  130 ;  Layman  y.  Whiting,  20  Barb. 
559.  And  the  right  to  immediate  possession. 
Pierce  y.  Tuttle,  53  id.  155.  An  equitable  title 
is  not  sufficient.  Wright  y.  Douglass,  3  id. 
656;  S.  G.  2  N.  Y.  (2  Gomst.),  373 ;  Murray 
y.  Walker,  31  N.  Y.  (4  Tiff.),  399.  As  to 
proof  of  title  in  plaintiff,  see  Domiiny  y.  Miller, 
33  Barb.  386 ;  People  y.  Bect&r,  etc.  of  Trinity 
Churchy  30  id.  537 ;  22  N.  Y.  (8  Smith),  44 ; 
CluU  y.  Voris,  31  Barb.  511 ;  Lane  y.  GotM, 
10  id.  254;  Safford  y.  Hinds,  39  id.  625. 
Where  plaintiff  is  a  tenant  in  common  with 
defendant,  he  must  show  an  actual  ouster,  or 
some  act  amounting  to  a  total  denial  of  his 
right.  Edwards  y.  Bishop,  4  N.  Y.  (4  Gomst.) 
61;  Sparks  y.  Leavy,  19  Abb.  364;  S.  G.  1 
Rob.  530;  2  R.  S.  341,  §  11.  The  people  as 
plaintiff  must  show  title  in  themselyes.  Peo- 
pie  y.  Booth,  32  N.  Y.  (5  Tiff.),  397. 

n.  Answer. — An  answer,  that  since  the 
commencement  of  the  action  plaintiff  has 
taken  possession  of  the  premises,  is  bad  on 
demurrer.  Tyler  v.  Canaday,  2  Barb.  160. 
Where  the  complaint  set  forth  title,  and  that 
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the  premiaes  we  in  the  posseuion  of  defend- 
ant, and  a  demand  thereof,  and  that  defend* 
ant  unlawiiiUy  withholds  the  same,  an  answer 
merely  denying  that  the  defendant  was  in  poe- 
session,  the  demand  thereof  and  the  unlaw- 
ful holding  does  not  put  in  issue  plaintiff's 
title.  To  raise  that  issue  upon  the  plaintiff's 
allegations,  while  a  stranger  was  in  posses- 
sion claiming  title,  the  answer  should  have 
set  up  title  in  defendant,  or  out  of  the  plaintiff. 
Fardv.  San^Mon,  17  How.  447 ;  S.  G.  8  Ahb. 
332 ;  30  Barb.  183.  In  an  action  by  the  peo- 
ple to  recover  land,  an  answer  denying  the 
plaintiff's  title,  but  admitting  defendant's  pos- 
session of  the  premises,  and  his  adverse  hold- 
ing of  the  same,  alleging  that  no  right  or  title 
hi^  accrued  to  the  plaintiff  within  forty 
years,  and  that  neither  the  plaintilfo  nor  those 
under  whom  they  claim  had  received  the 
rents  and  profits  thereof  within  forty  years, 
was  kdd  insufficient,  on  demurrer,  because 
it  did  not  set  up  an  adverse  possession  of  forty 
yean  in  the  defendant.  PeopUr.  VanBenste- 
W,  8  Barb.  199;  S.C!.*9  N.  Y.  (5  Seld.), 
291 ;  People  v.  Lwingstan,  8  Barb.  253 ; 
People  r.  Amoidy  4  N.  Y.  (4  Comst),  508. 

0.  Supplemental  answer.— The  pro- 
visions of  the  Revised  Statutes  (2  R.  S.  p. 
908,  §  31)  relative  to  the  expiration  of  plaint- 
iff's title  after  commencement  of  action  and 
before  trial,  are  still  in  force.  In  such  case, 
no  supplemental  answer  is  necessanr,  but  the 
court  may  render  judgment  for  the  plaintiff  for 
damages  arising  from  the  withholding  posses- 
sion, and  against  him  for  the  recovery  of  the 
possession.  Lang  v.  Wilbrahatn,  2  Dner,  171. 
See  Olendarf  v.  Cooky  1  Lans.  37. 

P'  Defenses. — A  defense  of  adverse  pos- 
lession,  to  be  sufficient,  must  be  an  actual  and 
hostile  possession,  not  a  mere  trespass.  An 
exclusive  claim  of  title  is  essential.  Miller  v. 
Piatt,  5  Duer,  272.  See  Kent  v.  Harcourt, 
33  Barb.  491 ;  Champlain  and  St,  Lawrence 
Bttilroad  Co.  v.  Valentine,  19  id.  484;  Foe- 
gate  v.  Herkimer  Manufacturing  and  Hy- 
draulic Co.  9  id.  287;  S.  G.  12  id.  352; 
12  N.  Y.  (2  Kern.),  580;  McGregor  v. 
Comstock,  16  Barb.  427 ;  S.  C.  17  N.  Y.  (3 
SmiUi),  162.  It  cannot  prevail  beyond  the 
limits  of  the  actual  possession.  Coming  v. 
Troy  Iron  and  Nail  Factory,  22  How.  212; 
S.  <5.  34  Barb.  529.  It  seems  thut  an  equita- 
ble defense  may  be  interposed  in  an  action  of 
ejectment.  Miller  v.  Piatt,  5  Duer,  272; 
Crary  v.  Ooodman,  12  N.  Y.  (2  Kern.), 
266.  See  Chase  v.  Peek,  21  N.  Y.  (7  Smith), 
581 ;  Traphagen  v.  Traphagen,  40  Barb.  537 ; 
Thurman  v.  Anderson,  30  id.  621 ;  MeCray 
V  MeCray,  id.  633;  Bequa  v.  Holmes,  19 
How.  430;  S.  C.  16  N.  Y.  (2  Smith),  193; 
26  N.  Y.  (12  Smith),  338 ;  M  How.  610  (n.) 
But  such  a  defense  to  be  available  must  be 
set  up  in  the  answer.  Dewey  v.  Iffoag,  15 
Barb.  365.  See  Blair  v.  ClaxUm,  18  N.  Y. 
(4  Smith),  529. 

$•  New  trial. — The  provisions  of  the  Re- 
vised SUtutes  (2  R.  S.  p.  300,  §  37),  that  the 
coHft  in  which  a  judgment  or  verdict  in  eject- 


ment shall  be  rendered  at  any  tiine  withm 
three  years  thereafter,  upon  the  application 
of  the  pertT  against  whom  the  same  was  ren- 
dered, bis  heirs  or  assigns,  and  up<m  payment 
of  all  costs  and  damages  reoovcral  thereby, 
shall  vafcate  such  judgment  and  grmnt  a  new 
trial,  remains  in  force  under  the  Code.  Bogers 
V.  Wing,  5  How.  50;  Lamgy,  Bopke,  I  hn^, 
701 ;  Cooke r.  Pa$$age,  4  How.  360;  S.  €.  3 
Code  R.  88.  An  order  granting  a  new  trial 
pursuant  to  this  statute  is  not  appealable  to 
the  court  of  im>peals.  Evans  ▼.  Millard,  16 
N.  Y.  (2  Smith),  619.  The  statute  applies 
only  where  th^  has  been  a  trial  by  iuiy  and 
verdict  rendered.  Ckamtamfua  Co.  Sank  v. 
WitUe,  23  N.  Y.  (9  Smith),  349.  And  is 
confined  to  actions  of  the  same  character  ss 
the  former  action  of  ejectment.  Shumway 
V.  Shumway,  1  Uns.  474;  S.  C.  41  N  Y.  (2 
Hand),  143.  But  it  does  not  confer  power  to 
erant  a  new  trial  in  an  action  to  set  aside  t 
deed  for  fraud,  id.  The  three  years  are  to  be 
computed  from  the  first  jmkment  in  the  ac- 
tion. Chauiauqua  CountvBank  ▼.  WhOe, 
supra.  The  statute  further  provides  for  a 
second  new  trial  in  the  discretion  of  the 
court,  but  each  party  cannot  have  two  new 
trials.  BelHnger  v.  Martimdale,  8  How.  113. 
The  court  may  grant  a  third  trial,  id. 
But  wiU  not  do  so  where  the  applicant  there- 
for has,  on  two  previous  trials,  lost  his  case 
by  overlooking  a  point  of  law,  or  by  conceding 
a  fact,  or  by  omittmg  to  seek  a  remedy,  or  to 
appeal  from  an  erroneous  ruling  on  an  unim- 
portant question  of  evidence,  unless  shown  to 
have  heea  thrown  off  his  guard.  Wright  r. 
MUbank,  9  Bosw.  672. 

r.  Judgment. — By  the  Revised  Statutes, 
where  a  new  trial  is  not  granted,  a  ludgment 
in  an  action  of  ejectment  concludes  the  parties 
to  the  action  and  all  parties  claiming  under 
them  by  a  title  accruing  after  the  commence- 
ment of  the  suit.  Ainslie  v.  Mayor,  etc,  of 
New  York,  I  Barb.  169.  It  has  the  same 
foroe  and  efficacy  as  any  other  judgment. 
See  Beebe  v.  EUioU,  4  id.  457 ;  Briggs  v. 
Wells,  12  id.  567;  Dunckle  v.  WUes,  6  id. 
515;  Wilson  v.  Davol,  5  Bosw.  619;  Laws 
of  1862,  ch  485. 

s.  Verdict  and  recovery.— The  pro- 
visions of  the  Revised  Statutes  as  to  the  form 
of  the  verdict  in  ejectment  are  modified  by 
section  261  of  the  Code.  If  the  plaintiffs, 
collectively,  are  entitled  to  the  wh<%e  of  the 
property  claimed,  then  a  general  verdict  for 
the  recovery  of  the  whole  property  would  be 
sufficient;  but  if  only  a  moiety  belonged  to 
them  collectively,  a  general  verdict  for  such 
moiety  would  be  proper.  Wood  v.  StamelSt  3 
Code  R.  152.  When  plaintiff  proves  title  to  a 
less  quantity  of  land  than  is  claimed  in  his 
complaint,  he  is  entitled  to  recover  aoc<ntiing 
to  proof,  and  to  amend  the  complaint  accord- 
ingly. Kellogg  v.  Kellogg,  6  Barb.  116. 
Where,  in  an  action  sgainst  four  defendants, 
the  complainant  :  tated  that  one  of  them  un- 
justly claimed  title  to  the  premises,  and  that 
the  others  were  in  possession  under  him>  and 
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that  the  defendants  uniustl^  withheld  the 
possession  from  the  plaintiff,  the  answer 
merely  denied  the  allegation  as  to  withhold- 
ing possession,  and  alleged  that  the  one  was 
the  owner  of  and  entitled  to  the  premises, 
on  the  trial  it  was  proved  by  the  defendants^ 
subject  to  objection,  that  they  occupied,  sever- 
ally, distinct  parcels  of  the  premises :  held^ 
that  under  the  pleading  the  plaintiff  was  en- 
titled to  recover  as  against  all  the  defendants, 
and  that  if  there  was  an  improper  joinder  of 
parties  it  should  have  been  raised  by  demur- 
rer or  answer.  Fosgate  v.  Herkimer  Manu- 
facturing and  Hydraulic  Co.  12  N.  Y.  (2 
Kern.),  580;  S.  C.  12  Barb.  353;  9  id.  295. 

If,  on  the  trial,  plaintiff  proves  title  to 
any  part  of  the  premises  described  in  the 
complaint,  he  is  entitled  to  a  verdict  for  that 

r-t  as  a  matter  of  right.  Vrooman  v.  Weed, 
Barb.  330;  Van  Rensselaer  t.  Jonea,  2 
id.  643;  Truax  v.  Thorn,  2  id.  156;  Kellogg 
v.  Kellogg,  6  id.  116.  And  if  such  part 
be  described  in  the  verdict,  the  complaint 
need  not  be  amended.  Vroom"n  v.  need, 
supra.  And  where  the  complaint  alleged 
chat  defendant  claimed  possession  by  right  of 
his  wife,  and  the  proof  was  that  he  ckimed 
by  his  own  right,  it  was  held  an  immaterial 
variance.  Bose  t.  Bell,  38  Barb.  25.  So, 
where  the  evidence  as  to  the  location  of  the 
premises  differs  from  the  description  in  the 
complaint,  it  is  a  variance,  and  not  a  failure 
of  proof.  RusseU  v.  Conn,  20  N.  Y.  (6 
Smith),  81. 

t'  Sxecutioil. —  The  court  will  not  order 
the  sheriff  to  execute  a  writ  of  habere  facias 
possessionem  in  a  particular  manner.  Bowie  t. 
Brahe,  4  Duer,  676;  S.  C.  2  Abb.  161.  As 
to  a  stay  of  execution,  see  People  v.  Lee,  7 
How.  49.  In  an  action  for  the  recovery  of 
real  property,  and  for  damages  for  wrongfully 
withholding  the  same,  if  the  plaintiff  fails,  he 
is  liable,  on  the  return  of  an  execution  unsat- 
isfied, to  an  execution  against  his  person  for 
the  costs  of  the  action.  Merriit  v.  Carpenter, 
30  Barb.  61 ;  S.  C.  33  How.  428;  2  Keyes, 
462;  31  How.  638  (n.);  29  How.  575  (n.) 

u.  Writ  of  assistance.— A  writ  of  as- 
sistance may  be  issued  ex  parte,  without 
service  of  notice  of  application  for  the  order. 
New  York  Life  Insurance  and  Trust  Co.  y. 
Cutler,  9  How.  407 ;  New  York  Life  Insur- 
ance and  Trust  Co,  t.  Band,  8  id.  35,  352. 

v.  Eljectinent  for  non-payment  of 

rent  may  be  maintained  by  the  assignee  of  a 
lease.  Main  y.  Green,  32  Barb.  448.  Or  by 
an  assignee  of  the  rent.  Van  Bensseiaer  y. 
Slingerland,  26  N.  Y.  (12  Smith),  580.  Or, 
by  the  personal  representatives  of  the  assignee 
of  a  life  lease.  Mosher  v.  Yost,  33  Barb.  277. 
See,  also.  Van  Bensseiaer  v.  SfmOi,  27  id.  104 ; 
Van  Bensseiaer  y,  Jones,  2  id.  643;  Mayor, 
etc.  of  New  York  v.  Campbell,  18  id.  156.  In 
an  action  to  recover  possession  of  demised 
premises  for  non-payment  of  rent,  it  is  not  ne- 
cessary to  allege  a  demand  of  t)ie  i-ent.  Mayor, 
etc.  of  New  York  v.  Campbell,  supra  The 
lirovision  of  the  statute  (3  K.  S.  p.  596,  §  30, 


5th  ed.)  authorizing  the  vacating  of  the  jodg^ 
ment  and  a  new  trial  in  ejectment,  is  not 
applicable  to  ejectment  for  non-payment  of 
rent,,  as  the  latter  is  but  a  substitute  for  a  re 
entry,  which  is  always  final.  Especially  is  it 
not  applicable  to  such  an  action  where  the 
judgment  is  rendered  upon  demurrer  and 
there  is  not  leave  to  answer  over.  Christie  ▼. 
Bloomingdale,  18  How.  12. 

to.  Complaint.  —  In  an  action  for  pos- 
session of  premises  for  non-payment  of  rent, 
where  the  complaint  alleged  that  the  plaintiffs 
on,  etc.,  were  the  owners  in  fee,  and  possessed 
of  all  that  certain  water  lot,  vacant  ground, 
and  soil  under  water,  called,  etc.  (describing 
the  same),  and  that  being  so  seiBod  and  pos-  ^ 
sessed  thereof,  the  plaintiffk  did,  on  that  day, ' 
sell  and  convey  to  R.  M.,  and  to  his  heirs  and 
assigns  forever,  the  said  premises,  with  the 
appurtenances,  subject  to  the  payment  there- 
for by  said  R.  M.,  his  heirs  and  assigns,  on 
the  first  day  of  May  then  next,  and  yearly, 
and  every  year,  on  the  first  day  of  May,  for* 

ever,  of  the  rent  of  9 ,  with  a  clause  of 

re-entry,  in  case  of  non-payment  of  rent,  and 
then  averred  that  the  'defendant  Dingee  was 
in  the  possession  of  said  premises.  Mid  that 
D.  P.  0.  and  J.  G.  S.  claimed  to  have  some 
title  or  interest  in  the  premises  by  purchase 
of  the  said  R.  M.'s  title,  and  that  R.  M.  had 
not,  nor  had  the  defendants,  or  either  of 
them,  paid  the  aforesaid  rent,  at  the  time  or 
times  aforesaid,  but  that  the  same  was  wholly 
due  and  unpaid  since,  etc.,  wherefore  the 
plaintiff  claim  judgment,  etc. ;  to  which  de- 
fendant demurred  that  it  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  action,  in 
that :  (1)  it  did  not  allege  a  demand  for  rent; 

Sno  notice  of  an  intention  to  re-enter;  but 
general  term  held  it  sufficient.  Mayor,  etc. 
of  New  York  v.  CampbeU,  18  Barb.  156. 

a;..:EJ|ectment  for  dower  will  lie  against 
a  tenant  who  has  an  estate  or  interest  less 
than  a  freehold,  and  before  dower  has  been 
admeasured.  EUicott  v.  Mosier,  11  Barb. 
574 ;  S.  C.  7  N.  Y.  (3  Seld.),  201.  It  must 
be  against  the  actual  occupant  of  the  land, 
EllicoU  V.  Mosier,  7  N.  Y.  (3  Seld.\  201.  It 
is  not  necessary  that  the  dower  be  demanded 
before  bringing  the  action,  id.  She  can  main- 
tain her  action  against  the  occupant  of  a 
single  floor  of  a  house,  who  has  hired  such 
floor  of  the  owner  for  a  single  year.  lb. 

y-  Defense. — ^In  order  to  bar  the  widow 
of  her  action  for  dower,  where  rent  has  been 
assigned,  with  her  consent,  and  accepted  by 
her,  it  must  appear  that  the  rent  will  endure 
for  her  life.  EUicott  v.  Mosier,  11  Barb. 
574;  7  N.  Y.  (3  Seld.),  201.  And  after  ad- 
measurement, the  defendant  may  controvert 
her  claim  to  any  dower,  the  title  of  her  hus- 
band, his  seisin  and  her  marriage.  Parks  v. 
Hardey,  4  Bradf.  15.  See  Sparrow  v.  King^ 
man,  1  N.  Y.  (I  Comst.),  242;  S.  C.  1  How. 
App.  Cas.  692 ;  12  Barb.  201,  sub  nom.  Kina- 
man  v.  Sparrow;  Finn  v.  Sleight,  8  Barb. 
401 ;  Poor  v.  Horton,  15  id.  484.  There  can- 
not be  a  set-off  for  damages  for  money  dus^ 
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nor  for  rents  received.  Boaardus  t.  Parker, 
7  How.  303 

g,   Cotinterclaim  in   actiozis  for 

dower.—EUioU  v.  Gibbons,  30  Bftrb.  -498; 
S.  C.  31  N.  Y.  (4  Tiff,),  67;  28  How.  581 
(n.);  Bogardus  ▼.  Parker,  7  id.  303. 

aa.  Sale  of  real  estate  to  pay  dower. 

See  Laws  of  1870,  ch.  717. 

66.  Limitation  in  action  for  dower. 

Brewster  v.  Brewster,  32  Barb.  428. 

ec.  Admeasurement  of  dower.— As 

to  proceedings  before  surrogate,  see  Board  t. 
Board,  4  Abb.  295;  Parks  y.  Hardey,  4 
Bradf.  15  And  as  to  notice  to  owner  before 
amendment.  Stewart  y.  Smith,  39  Barb.  167 ; 
'  S.  C.  14  Abb.  75 ;  1  Keyes,  59.  As  to  decree 
of  surrogate,  see  Wood  t.  Seelyy  32  K.  Y.  (5 
Tiff.),  105. 

dd.  Complaint  for. — Admeasurement  of 
dower,  under  the  Code,  is  a  substitute  for  the 
former  petition  for  admeasurement,  or  the 
former  bill  in  equity,  and  thus  it  is  no  objec- 
tion that  the  defendant  is  not  in  the  actual 
Eossession  of  the  lands,  or  that  six  months 
as  not  elapsed  since  the  death  of  the  hus- 
band. Townsend  y.  Townsend,  2  Sandf.  711 ; 
Stewart  y.  Smith,  39  Barb.  167;  S.  O.  1 
Keyes,  59.  *  As  to  the  proper  parties  in  such 
action,  see  Van  Name  y.  Van  Name,  23 
How.  247;  Wood  y.  Seely,  32  N.  Y.  (5  Tiff.), 
105. 

ee.  IJJeolment  by  purchaser  on  sale 
under  a  surrogated  decree.— See  Sib- 
ley Y.  Waffle,  16  N.  Y.  (2  Smith),  180. 

ff'  ISectment  by  purchaser  on  sale 

under  an  execution.— Against  the  defend- 
ant it  is  sufficient  for  plaintiff  to  show  the 
defendant  in  possession  at  the  time  of  the  re> 
coYery  of  the  judgment  against  him,  and  a  oon- 
tinued  possession  in  him  from  that  time  to  the 
commencement  of  the  suit,  and  that  plaintiff 
acquired  the  title  of  defendant  under  the 
sheriff's  sale.  Kellogg  y.  Kellogg,  6  Barb. 
116;  JHckinson  y.  Smith,  25  id.  102;  Bige- 
low  Y.  Finch,  11  id.  498 ;  Smith  y.  Colvin,  17 
id.  157.  The  judgment  and  filing  of  the  judg- 
ment roll  must  be  proYed.  Townshend  y. 
Wesson,  4  Duer,  342.  See  Bigelow  y.  Finch, 
11  Barb.  498;  Dickinson  y.  Smith,  supra, 

flr^.  Mesne  profits.— Where  the  plaintiff, 
in  an  action  of  ejectment  is  put  in  possession 
of  the  premises,  and  they  are  afterwards  re- 
stoi*ed  to  the  defendant  oy  a  writ  of  restitu- 
tion, the  proper  action  by  the  defendant  for 
the  rents  and  profits  during  the  plaintiff's 
possession,  is  one  in  the  nature  of  an  action 
for  use  and  occupation.  Sheldon  y.  Van  Sly ke, 
16  Barb.  26.  See  Holmes  y.  Davis,  21  id. 
265 ;  MaUice  Y.  Lord,  30  id.  382.  Where  an 
action  of  ejectment  is  against  a  tenant,  and 
he  giYes  notice  thereof  to -his  landlord,  the 
latter,  in  the  absence  of  any  proof  to  the  con- 
trary, will  be  deemed  to  have  assumed  the 
defense  of  the  action,  and  is  bound  by  the 
judgment,  so  that  an  action  for  mesne  profits 
may  bq  maintained  against  him,  without  any 
other  recoYcry  in  ejectment.  Van  Alstyne  y. 
MeCarliy,  51  Barb.  326. 


Since  the  Code,  the  remedy  for  mesne  profit! 
after  recoYery  in  ejectment,  is  by  action,  not 
by  suggestion.  Holmes  y.  Davis,  19  N.  Y.  (5 
Smith),  488 ;  S.  C.  21  Barb.  265.  Altbougb 
the  Code  changes  the  form  of  the  remedy,  the 
principles  of  the  proYisions  of  the  ReYised  Sut- 
utes  relatiYe  to  the  recoYcry  of  mesne  profits, 
remain  in  force,  and  are  applicable  to  actions 
therefor  after  judgment  in  ejectment,  though 
in  form  like  the  old  action  of  trespass,  id.  On 
a  suggestion  for  mesne  profits,  the  plaintiff  can 
only  recoYer  for  six  years  next  before  filing  the 
suggestion,  not  for  the  six  years  next  saeceed- 
ing  the  commencement  of  the  ejectment  suit. 
Budd  Y.  Walker,  9  Barb.  493.  As  to  the 
proof  necessary  for  the  recoYery  of  mesne  prof- 
its, see  Ainslie  y.  Mayor,  etc.  of  New  York,  1 
Barb.  168. 

hh.  Receiver.-  -In  an  action  to  recoYer  the 
possession  of  real  property,  with  damages,  it 
is  not  proper  to  appoint  a  receiYer  of  the  rents 
and  profits  thereof.  Thompson  y.  Sherrard, 
12  Abb.  427 ;  S.  C.  22  How.  155 ;  35  Barb.  593 ; 
People  Y.  Mayor,  etc,  of  New  Tork^  10  Abb. 
111.  See  Willis  y.  Corlies,  2  Edw.  Oh.  R.  28l ; 
Congden  y.  Lee,  3  id.  304  ;  Parker  y.  Moore, 
id.  234 ;  Cairns  Y.Chdbert,  id.  312.  But  where 
the  defendant  ^alleged  to  be  holding  the  prop- 
erty under  a  aefectiYC  title)  was  collecting 
the  rents,  etc.,  and  was  irresponsible,  a  re- 
ceiver was  appointed.  Bogers  y.  Marshall,  6 
Abb.  N.  S.  457;  S.  C.  38  How,  43.  And.the 
Superior  Court,  New  York,  made  an  order  for  a 
receiYer  in  a  similar  action.  Ireland  y.  Nichols, 
37  How.  222;  S.  C.  7  Rob.  476;  1  Sweeny, 
208. 

it.  Il^unction. — To  restram  an  action  of 
ejectment,  see  Sieman  y.  Austin,  33  Barb.  9. 
As  to  the  power  of  the  court  to  compel  a  dis- 
continuance or  stay  of  proceedings  in  one  suit 
pending  another  for  the  same  cause,  see  Bishop 
Y.  Bishop,  7  Rob.  195, 276;  LiftchUd  y.  Smith, 
id.  306. 

jj'  'Waste.—' Pending  an  action  of  ^ect 
ment,  how  restrained.  See  People  ex  rd. 
Owen  Y.  Davison,  4  Barb.  109;  and  Bcgers 
Y.  Marshall,  6  Abb.  N.  S.  457;  S.  C.  38 
How.  43. 

kk.  Death  of  defendant  —The  death  of 

a  sole  defendant  before  Yerdict,  abates  the  ac- 
tion, and  it  cannot  be  continued  against  his 
heirs.  Mosely  y.  Mosely,  11  Abb.  105  ;  Kis- 
sam  Y.  Hamilton,  20  How.  369.  But  see  ante, 
note  "  Abatement." 

W.  Death  of  plaintiff.  —  Where  the 
plaintiff  dies  and  his  heirs  apply  for  lea  Ye  to 
continue  the  suit,  the  widow  need  not  join  in 
the  petition,  nor  be  made  a  party.  Ash  y. 
Cook,  3  Abb.  389.  Where  one  of  two  plaint- 
iffs dies  after  judgment,  execution  may  issue 
without  sdre  facias,  but  it  must  be  in  the  joint 
names  of  both  defendants.  HowcUy.  Ekbridge, 
21  Wend.  678. 

mm.  Change  of  occupancy  peoiding 

action. — Where,  during  the  pendency  of  the 
action,  all  the  right,  title  and  interest  of  the 
defendant  in  the  premises,  by  operation  of 
law,  or  by  death  of  defendant,  has  been  trans- 
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ferred  to  another,  who  entered  into  and  holds 
possession  thereof,  the  original  cause  of  action 
does  not  continue  against  the  succeeding  oc- 
cupant, and  he  cannot  be  substituted  as  a 
party.  Moseley  i.  Albany  Northern  BaUroad 
Co.  14- How.  71;  Putnam  y.  Van  JBuren,  7 
\d,  31. 
nn.  Stay  of  prooeedings.— In  an  action 


by  seyeral  plaintiffs  claiming  as  heirs-at-law, 
the  defendant  cannot  stay  their  proceedings 
until  the  costs  of  a  former  action  have  been 
paid,  where  the  former  action  was  brought  by 
one  only  of  such  plain tifiis,  to  recover  one- 
third  of  the  same  premises.  Ten  Broeck  v. 
BeynoU^y  13  How.  462. 


TITLE  XIV. 

Provisions  relating  to  existing  suits. 

Sbction  456.  Appeal  from  order  at  special  term,  on  sammaiy  application,  after  judgment. 

457.  Writ  of  error  in  all  ^ases  abolished;  appeal  substituted. 

458.  Execution,  when  issuable  on  judgment  docketed  before  July  1st,  1845. 

459.  Proceeding  by  rehearing,  abrogated. 

460.  Appeals  from  final  decrees,  by  a  single  judge,  in  supreme  court,  in  suits 

in  equity  pending  on  July  1st,  1847,  when  to  be  taken. 

461.  Issues  of  fact  in  county  court  or  common  pleas  before  July  Ist,  1848, 

how  tried. 

§  4:56*  Appeal  from  order  at  special  term,  on  summary  application 
after  judgment. 

The  appeal,  mentioned  in  section  9,  of  the  act  to  facilitate  the  determina- 
tion of  existing  suits  in  the  courts  of  this  State,,  may  also  be  taken,  from  an 
order,  made  at  a  special  term,  on  a  summary  application  in  an  action  after 
judgment,  when  such  order  involves  the  merits  of  the  application,  or  some 
part  thereof. 

§  ^r&T.  Writ  of  error  in  all  cases  abolished  ;  appeal  substituted. 

No  writ  of  error  shall  be  hereafter  issued,  in  any  case  whatever.  Wher- 
ever a  right  now  exists  to  have  a  review  of  a  judgment  rendered,  or  order 
(^r  decree  made  before  the  first  day  of  July,  1848,  such  review  can  only  be 
had  upon  an  appeal  taken  in  the  manner  provided  by  this  act,  and  all 
appeals  heretofore  taken  from  such  judgments,  ordera,  or  decrees  under  the 
provisions  of  the  Code  of  Procedure,  which  are  still  pending  in  an  appellate 
court,  and  not  dismissed,  shall  be  valid  and  effectual.  But  this  section 
shall  not  extend  the  right  of  review,  to  any  case  or  question  to  which  it 
does  not  now  extend,  nor  the  time  for  appealing,  nor  shall  it  apply  to  a 
case  where  a  writ  of  error  has  been  already  issued. 


This  section  only  authorises  a  review  in 
those  cases  where  the  judgment,  decree  or 
order  appealed  from,  was  entered  before  the 
Code  was  passed,  and  where  a  right  of  reriew 
exii$ted  by  the  previous  law.  Dt/mlop  t.  Ed- 
wards, 3  Code  R.  197.  A  writ  of  error  will 
not  lie  in  the  court  of  appeals,  to  review  a 
decision  of  the  supreme  court  made  at  a 
special  term,  awardmg  a  peremptory  manda- 


mus. People  ex  ret.  Griffin  ▼.  Stede^  1  Code 
R.  88;  S.  C.  2  Barb.  554;  6  N.  T.  Lc^. 
Obs.  212,  sub  nom.  Steele  v.  Griffin.  Nor  will 
it  lie  to  this  court  to  review  an  oi^er  of  the 
general  term  dismissing  an  appeal  thereto, 
from  an  order  of  the  special  term  made  in  a 
proceeding  under  the  Revised  Laws  of  1813, 
ch.  86.  King  v.  Mayor ^  etc.  of  New  Torky  36 
N.  Y.  (9  Tiff.),  182 ;  S.  C.  1  Trans.  App.  288. 


^  4:58«  Eocecfition  when  issuable  on  a  judgment  docketed  before  July  1, 
1848. 

An  execution  may  be  issued  without  leave  of  the  court  upon  a  judg- 
ment docketed  before  the  first  day  of  July,  one  thousand  eight  hundred 
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and  forty-eight,  or  now  or  hereafter  to  be  rendered  in  an  action  pending  on 
that  day,  at  any  time  witliin  five  years  alter  the  rendering  of  the  judgment 

§  459.  (Am'd  1851.)  Act  applies  to  actions  pending  at  time  qf  its  pas- 
sage; extraordinary  terms  and  circuits. 

1  he  provisions  of  this  act  apply  to  future  proceedings  in  actions  or  suits 
heretofore  commenced  and  now  pending,  as  follows : 

1.  If  there  have  been  no  pleading  therein,  to  the  pleadings  and  all  sub- 
sequent proceedings ; 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other  question  of  &ct 
to  be  tried,  to  the  trial  and  all  subsequent  proceedings  ; 

3.  After  a  judgment  or  order,  to  the  proceedings  to  enforce,  vacate,  mod- 
ify or  reverse  it,  including  the  costs  of  an  appeal.  Whenever  the  judges  of 
the  supreme  court  in  any  district  find  that  the  court,  at  any  term  or  circuit, 
had  not  been,  or  will  not  be,  able  to  dispose  of  all  the  cases  upon  the  calen- 
dar, they  may  request  the  governor  to  assign  other  judges,  and,  if  necessary, 
appoint  extraordinary  terms  and  circuits  for  the  purpose  of  disposing  of 
such  cases.  The  governor  may  thereupon  make  such  assignment^  and  the 
judges  assigned  must  hold  the  courts  accordingly. 

See  gection  23,  Lftws  of  1870,  ch.  408,  §  14. 

Section  459  applies  to  notioes  of  trisl.  JB^ynoIdif  r.  DaniSf  2  Abb.  163.    See  FeOows  r. 
^mjperor,  13  Barb.  9*J. 

§  460.  (Am'd  1851, 1862, 1858.)  Appeals  from  final  decrees,  hy  a  single 
fudge ,  in  supreme  courts  in  suits  in  equity  pending  on  July  1,  1847,  token 
to  be  taken. 

An  appeal  may  be  taken  from  any  final  decree  entered  upon  the  direc- 
tion of  a  single  judge,  in  any  suit  in  equity,  pending  in  the  supreme  court, 
on  the  first  day  of  July,  one  thousand  eight  hundred  and  forty-seven,  at 
any  time  before  the  fii-st  day  of  November,  one  thousand  eight  hundred 
and  fifty-two.  But  this  provision  shall  not  apply  to  cases  where  a  rehearing 
has  already  been  had  or  ordered,  or  to  the  case  of  a  decree  entered  before 
the  passage  of  this  act,  and  to  review  which  no  attempt  in  good  faith  hini 
been,  or  shall  have  been  made  withiq  thirty  days  after  notice  of  the  entry 
of  such  decree,  Such  appeal  shall  be  taken  in  the  manner  provide<i 
sections  327  and  348.  In  all  cases  of  appeal  to  the  court  of  appeals, 
actions  which  were  originally  con^meuced  in  the  late  court  of  chancery  oi 
this  State,  the  court  of  appeals  shall  review  the  cause  upon  the  facts  and 
the  law,  without  any  statement  or  specification  of  facts  found,  or  any 
exception  taken,  at  the  trial  of  any  or  either  of  them.  And  it  shall  be, 
and  is  hereby  declared  to  be,  the  duty  of  the  court  of  appeals,  in  any  and 
all  such  cases,  to  review  the  whole  matter  upon  the  evidence  as  well  as 
the  law. 


Section  460  is  not  unconstitutional ;  it  is 
merely  a  provision  extending  the  time  in 
which  to  appeal,  and  affects  the  remedy  only. 
Bnrch  V.  Newbury,  4  How.  145;  S.  C.  1 
Barb    648;    10  N.  Y.  (6  ^M.),  374.    9P9 


Mason  V.  Janes,  1  Code  R.  N.  S.  335.  In  an 
equity  suit,  commenced  before  the  Code,  a 
decision  of  a  single  judge  is  reviewed  by  an 
appeal,  and  not  by  a  rehearing.  Crikhrist  ▼• 
Stffventan,  7  How.  273. 


J 
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Eqtdty  action  tuider  jtidiciarT  act 

An  action  in  equity,  commenced  under  the 
judiciary  act,  in  the  sapreme  ooiiit»  is  not 
an  action  commenced  in  tiie  late  court  of 


ofaanosry,  admitting  a  review  und^r  this  8eo> 
tion.  Griffith  v.  Merriit,  19  N.  Y.  (5  Smith), 
52a.  See  Mclnliyre  t.  ITarrem  8  Keyes,  185. 


^  4:61.  Issues  of  fact  in  county  court  or  common  pleas  before  July  1, 
1848,  how  tried. 

All  issue  of  fact  joined  in  a  county  court,  or  court  of  common  pleaa» 
before  the  first  day  of  July,  one  thousand  eight  hundred  and  forty-eighty 
or  then  pending  in  that  court  on  appeal,  shall  be  tried  by  a  jury,  unless 
the  parties  otherwise  agree. 


TITLE  XV, 

General  Provisions. 


n 


»» 


Ssonov  462.  Definition  of  *'  real  property.' 

463.  Definition  of  **  personal  property.' 

464.  Definition  of  "  propeHy  .^* 

465.  Definition  of  "  district." 

466.  Definition  of  "  clerk.'* 

467.  Rule  of  strict  oonstroctien  of  statutes  inapplioable  to  this  act. 

468.  Statutory  provisions  inconsistent  with  this  act  repealed. 

469.  Rules  and  practice  inconsistent  with  this  act  abrogated. 

470.  Judges  of  supreme  court  to  make  general  rules. 

471.  This  act  not  to  aflect  certain  proceedings  and  statutory  protisi^NM. 

472.  Certain  parts  of  revised  and  other  statutes  not  repealed. 

473.  This  act,  when  to  take  effect. 


Definition— character  of.— The  defi- 
nitions in  this  title  are  general  in  their  charac- 
ter, and  are  controlled  by  specific  provisions, 


limiting  or  enlarging*  them  whenever  they  m^ 
cur  in  the  same  statute.  Eanaam  v.  Miner,  1 
Code  R.  N.  S.  98 ;  S.  C.  3  Sandf.  692. 


%  4:62.  [883.]  Definition  of  '' real  property.'' 

The  words  ^*real  property/'  as  used  in  this  act,  are  co-extensive  with 
lands,  tenements  and  hereditaments. 

§  4:(?8.  [884.]  Dejinition  of  ^* personal  property.'' 

The  words  "  personal  property,"  as  used  in  this  act,  include  money, 
goods,  chattels,  things  In  action,  and  evidences  of  debt. 


a.  '•Personal  property"— meaning 

of -^ Where  there  is  notning  m  the  particular 
provision  to  show  that  the  words  personal 
property  have  a  diiierent  meaning,  this  sec- 
tion no  doubt  includes  in  them  things  in  ac- 
tion, bat  It  is  equally  plain  that  there  are  par- 
ticular provisions  which  preclude  those  words, 
in  the  section  relative  to  executions,  from  em* 
bracing  thinn  in  action.  Bangwn  v.  itftntfr,  1 
Code  R.  N.  S.  98;  S.  C.  3  Sandf.  692. 

b.  It  seems  that  a  disputed  demand  for 
service  rendered,  is  not   personal  property 


within  the  meaning  of  this  section.  People  e» 
ra.  WUUams  v.  HulbeH,  1  Code  R.  N.  S.  75; 
S.  C.  5  How.  446,  sub  nom.  People  ex  reL 
WiUwms  V.  Hulimrt;  9  N.  Y.  Leg.  Obs.  245. 
Nor  is  a  right  of  action  for  9L4ort,  Ten  Broeek 
V.  Sloo,  2  Abb.  234;  S.  0.  13  How.  28.  But 
a  right  of  action  upon  contract  to  recover 
damages,  which  are  the  subject  of  a  computa- 
tion only,  is  property,  id.  So,  negotiable 
paper.  BaUard  v.  Webeter^  9  Abb.  404.  And 
growing  hops  are  chattels.  Frank  v.  Hairing 
ton,  36  Barb.  415. 


§4:64.  [385.  J  Definition  of '* property." 

The  word  *'  property,"  as  used  in  this  act,  includes  property,  real  and 
pei'sonal. 
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465.  [386.J  Definition  of  ''duttrici.'' 

The  word  **  district/'  as  used  in  this  act,  signifies  judicial  district,  except 
when  otherwise  specified. 

§  466.  [387.]  Definition  of  "clerk.'' 

The  word  **  clerk,"  as  used  in  this  act,  signifies  the  clerk  of  the  court 
where  the  action  is  pending,  and  in  the  supreme  court,  the  clerk  of  the  county 
mentioned  in  the  title  of  the  complaint,  or  in  another  county  to  which  the 
CiUri  may  have  changed  the  place  of  trial,  unless  otherwise  specified. 


a.  Deputy  clerk  •—  signature  of.— 

An  official  sUtute  certificate,  signed  by  a 
deputy  clerk  without  stating  that  the  clerk 
was  absent,  is  sufficient.  Lucas  ▼.  Trustees  of 
Second  BapUst  Church  and  Society  of  ViUage 
of  Geneva,  4  How.  353 ;  Lynch  ▼.  Livingeton, 
6  N.  Y.  (2  Seld.),  422. 
h.  Power  of  clerk. —  The  clerk  may 


amend  his  minutes  so  as  to  correct  an  error, 
and  conform  them  to  the  decision  of  the 
court.  Smith  ▼.  Coe,  7  Rob.  477.  He  may 
insert  an  extra  allowance  in  the  judgment, 
upon  the  minutes  of  his  deputy,  and  the  af- 
ftdavit  of  such  deputy  that  the  court  ordered 
an  allowance,  id.  See  note  to  §  312;  Const 
art.  6,  §  20. 


4:(5T*  Hule  of  strict  constrtiction  of  statutes  inappliable  to  this  acL 
The  rule  of  common  law,  that  statutes  in  derogation  of  that  law  are  to 
be  strictly  construed,  has  no  application  to  this  act. 

\  4t)8.  [388.]  (Am'd  1849.)  Statutory  provisions  inconsistent  with  this 
act  repealed. 

All  statutory  provisions  inconsistent  with  this  act  are  repealed ;  but 
this  repeal  shall  not  revive  a  statute  or  law  which  may  have  been  repealed 
or  abolished  by  the  provisions  hereby  repealed.  And  all  rights  of  action 
given  or  secured  by  existing  laws  may  be  prosecuted  in  the  manner  pit)- 
vided  by  this  act.  If  a  case  shall  aiise  in  which  an  acti  n  for  the  enforce- 
ment or  protpction  of  a  right,  or  the  redress  or  prevention  of  a  wrong,  can- 
not be  had  under  this  act,  the  practice  heretofore  in  use  may  be  adopted  so 
far  as  may  be  necessary  to  prevent  a  failure  of  justice. 


This  section  preserves  the  right  to  a  credit- 
or's bill  in  cases  where  an  execution  had 
been  issued  and  returned  unsatisfied,  before 
the  Code.  Quick  v.  Keeler,  2  Sandf.  231 ; 
Dunham  v.  Nicholson,  2  id.  636.  And  also 
gives  the  right  to  proceed  for  the  admeas- 
urement of  dower  by  summons  and  com- 
plaint Townsendv.  Townsend,  id.  713.  See 
JBroum  v.  Brown,  4  Rob.  689 ;  S.  C.  31  How. 
481.  And  for  partition  of  lands.  Note  to 
§  448.  And  to  pursue  the  remedy  of  a  credit- 
or's suit.  It  idso  preserves  the  remedy  of 
audita  querela.  MaUory  v.  Norton,  21  Barb. 
424;  Burrows  v.  Miller,  5  How.  51 ;  S.  G.  2 


Code  R.  lOl.  "The  practice ' heretofore  in 
use,"  means  the  practice  which  prevailed  be 
fore  the  Code.  Chu/rth  v.  Bhodes,  6  How 
281,  286. 

a.  Writ  of  ne  exeat,  i^nd  the  power  to 
issue  it,  in  the  supreme  court,  as  a  statutory 
remedy,  is  continued  by  this  and  the  47 Ut 
section.     Clkrer,  P.  J.,  dissented.  Breck  v 
Smith,  54  Barb.  212. 

b.  Jurisdiction  of  supreme  court, 

as  affected  in  certain  cases,  by  this  and  the 
471st  section.  See  Jones  v.  NortDich  and  New 
York  Transportation  Co.  50  Barb.  194. 


^  469.  [389.]  (Am'd  1849.)  Rules  and  practice  inconsistent  with  this 
act  abrogated. 

The  present  rules  and  practice  of  the  courts,  in  civil  actions,  inconsist 
ent  with  this  act  are  abrogated ;  but,  where  consistent  "with  this  act,  they 
shall  continue  in  force,  subject  to  the  power  of  the  respective  courts  to 
relax,  modify,  or  alter  the  same. 


^  470,  471.] 
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The  rules  and  practice  of  the  court  consti- 
tute a  part  of  equitable  jurit^pnidence.  Liv- 
ingston's Petition,  2  Abb.  N.  S.  4;  S.  C.  32 
How.  20,  sub  nonx.  Matter  of  Livingston ;  34 
N.  Y.  (7  Tiff.),  555.  And  where  consistent, 
are  saved  by  this  section.  Allen  v.  Sniillie, 
1  Abb.  354;  S.  C.  12  How.  156.  But  the 
old  system  of  pleadings  form  no  part  of 
either,  id.  Under  tliis  section,  the  former 
practice  of  the  court  for  the  coiTCCtion  of 
errors  must  govern  in  the  court  of  appeals, 
where  neither  the  rules  of  the  court  nor  the 
Code  are  inconsistent  therewith.  Hastings  v. 
McKinley,  8  How.  175. 

This  section  preserves  the  practice  that  an 
action  can  only  be  discontinued  by  order. 


AvertU  v.  Pattersony  10  How.  85 ;  S.  C.  10 
N.  Y.  (6  Seld.),  500.  That  an  attorney  can- 
not become  bail  in  a  civil  action.  Miles  v. 
Clarke,  2  Bosw.  709.  That  a  party  may 
move  on  a  case  or  bill  of  exceptions  to  set 
aside  a  verdict  or  nonsuit  in  all  actions  com- 
menced before  the  Code.  Thompson  y,  Blanch* 
ard,  4  How.  260.  It  preserves  the  principles 
of  the  former  practice  as  to  affidavits  to  hold 
to  bail,  and  showing  cause  of  action,  and 
vacating  orders  to  hold  to  bail.  Martin  v. 
Vanderlip,  3  How.  265;  S.  0.  1  Code  R.  41. 
Also  the  distinction  between  negotiable  and 
non-negotiable  paper.  Richards  v.  Warring^ 
39  Barb.  42;  S.  C.  1  Keyes,  576;  28  How. 
581  (n.),  sub  nom.  Richards  v.  Waring, 


^  4:TO.  (Am'd  1851, 1852.)  Judges  of  supreme  court  to  make  general  rules. 

The  judges  of  the  supreme  court,  of  the  superior  court  of  the  city  of 
New  York,  and  of  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  shall  meet  in  general  session  at  the  capitol  in  the  city  of  Albany, 
on  the  fii*st  Wednesday  in  August,  1852,  and  every  two  years  thereafter, 
and  at  sucii  sessions  shall  revise  their  general  rules,  and  make  such  amend- 
ments thereto  and  such  further  rules  not  inconsistent  with  this  Code,  as 
may  be  necessary  to  carry  it  into  full  effect.  The  rules  so  made  shall  gov* 
ern  the  supreme  court,  the  superior  court  of  the  city  of  New  York,  the 
court  of  common  pleas  of  the  city  and  county  of  New  York,  and  the 
county  courts  so  far  a«)  the  same  may  be  applicable. 


This  section  expressly  gives  the  power  to 
create  general  rules,  to  a  convocation  of  the 
judges.   Matter  of  Bowery,  19  Barb.  591 ; 


Laws  of  1862,  ch.  484,  §  3 ;  Laws  of  1870, 
ch.  408,  §  13. 


^  471.  [390.]  (AmM  1849,  1852,  1862,  1863.)  This  act  not  to  affect  certain 
.  proceedings  and  stalutory  provisions. 

Until  the  legislature  shall  otherwise  provide,  the  second  part  of  this 
act  shall  not  affect  proceedings  upon  mandamus,  or  prohibition,  nor 
aiipeals  from  surrogates'  courts,  except  that  the  costs  on  such  ap)>eal  shall 
be  regulated  and  allowed  in  the  manner  provided  in  section  318  of  this 
act;  nor  any  special  statutory  remedy  not  heretofore  obtained  by  action, 
nor  any  existing  statutory  provisions  relating  to  actions'  not  inconsistent 
with  this  act,  and  in  substance  applicable  to  the  actions  hereby  provided  ; 
nor  any  pioceedings  provided  for  by  chapter  5,  of  the  second  part  of  the 
revised  statutes,  or  by  the  sixth  and  eighth  titles  of  chapter  5  of  the  third 
pai-t  of  those  statutes,  or  by  chapter  8  of  the  same  part,  excluding  the 
second  and  twelfth  titles  thereof,  or  by  the  fh'st  title  of  chapter  9  of  the 
same  part;  except  that  when,  in  consequence  of  any  such  proceeding,  a 
civil  action  shall  be  brought,  such  action  shall  be  conducted  in  confoimity 
to  this  act ;  and  except,  also,  that  where  any  particular  provision  of  the  titles 
and  chiiptei's  enumerated  in  this  section  shall  be  plainly  inconsistent  with 
this  act,  such  provision  shall  be  deemed  repealed, 

In  actions  or  proceedings  by  mandamus,  amendments  of  any  mistakes 
in  the  process,  pleadings  or  proceedings  therein  may  be  allowed,  and  shall 
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be  made  in  conformity  to  the  provisions  of  chapter  6,  title  6  [^  160-177], 
of  the  second  part  of  the  Code  of  Procedure. 


The  enumeration  in  this  section,  of  certain 
parts  of  the  Revised  Statutes,  as  not  affected 
by  the  Code,  docs  not  warrant  the  inference 
that  these  or  similar  subjects,  not  so  enumer- 
ated, are  repealed.  Bumham  v.  Onderdonk, 
41  N.  Y.  (2  Hand),  425.  See  atUf,  note 
(<<  Notice")  to  §  449.  This  secdon  does  not 
affect  a  sheriff's  liability  for  the  escape  of  a 

rrson  committed  on  a  oa.  «a.  as  declared  by 
R.  S.  437,  §  66.  Benick  v.  Oraer,  4  Bosw. 
334;  McCreery  v.  Willeti,  id.  643;  S.  C  23 
How.  129 ;  9  Bosw.  600;  Baguerre  ▼.  Oner^ 
15  Abb.  113 ;  S.  C.  10  Abb.  12  (n.) 

a.  Ne  exeat. — The  writ  of  n€  sapeoi  is 
also  continued  by  this  section  as  a  special 
■tatutory  remedy  (Clbrub,  P.  J.,  dissented). 
Breck  v.  SmUk,  54  Barb.  212. 

b.  Jurisdiction  of  supreme  court.— 

How  affec:ed  in  certain  cases  by  this  and 
^  427,  468.  See  Jonen  ▼.  Nwwkh  m^  New 
lark  Transportation  Co.  50  Barb.  194. 

c.  Mandamus— how  issued.— It  may 

Issue  on  the  relation  of  a  private  individual, 
to  redress  a  wrong  personal  to  himself,  but 
in  such  case  the  relator  must  show  an  in- 
dividual right  to  the  thing  asked.  People  ex 
ra,  Stephens  ▼.  HaUey,  37  N.  Y.  (10  Tiff.), 
344;  S.  G.  4  Trans.  App.  261;  Aff 'g  S.  0. 
53  Barb.  547;  36  How.  487.  Or  on  the 
relation  of  one  who,  in  common  with  all 
other  oitiiena,  is  interested  in  having  some 
act  done  or  duty  performed,  id.  It  will  not 
issue  where  there  is  another  adequate  rem- 
edy, id. ;  People  ex  rel.  McCleUana  v.  DowU 
ing,  37  How.  394;  S.  C.  55  Barb.  197.  Nor 
is  the  converse  of  this  invariably  true;  the 
issuing  or  withholding  of  it  always  rests  in  the 
discretion  of  the  court,  id.  The  fact  that  a 
party  may  be  punished  criminally  for  omit- 
ting to  do  the  act,  for  the  performance  of 
which  the  writ  is  sought,  is  not  good  ground 
for  withholding  it.  People  ▼.  Mayor,  etc,  of 
New  York^  10  Wend.  397.  The  application 
for  (notwithstanding  the  judiciary  act  of 
1847,  §  51),  must  be  jnade  in  the  district  in 
which  the  action,  if  any,  would  be  trii^le,  or 
in  an  adjoining  county.  People  ex  rel.  Cogger 
V.  Supervisors  of  Schuyler  Co.  2  Abb.  N.  S.  78. 

d.  When  it  lies.  —  It  lies  to  compel  a 
public  officer  to  exercise  any  power  or  author- 
ity conferred  on  him  by  statute,  and  relating 
to  a  public  duty.  People  ex  rel,  Raymond  v. 
Connolly 1 4  Abb.  N.  S.  375.  As  the  payment 
of  claims  by  the  oomptroUer  of  New  York 
city.  id.  So,  against  the  comptroller  to  com- 
pel payment  of  moneys  appropriated  by  the 
legislature  to  the  improvement  of  navigation. 
People  ex  rel.  Adsit  v.  Allen,  1  Lans.  248. 
Against  a  board  of  town  auditors  to  compel 
them  to  audit  a  claim  against  the  town. 
People  ex  rel.  Lowell  v.  Board  of  Town  Audi- 
tors of  Town  of  Waterford,  38  How.  23 ;  S. 
C.  53  Barb.  555.  To  compel  a  railroad  com- 
pany (organized  under  act  of  1850,  ch.  140) 


to  keep  in  repair  a  bridge  for  the  oee  of  the 
public,,  and  extended,  over  thur  road.  Peopk 
ex  rel.  Town  qf  Schaghtieoke  v,  Troy  and 
Boston  BaUroad  Co.  37  How.  427.  To  compel 
the  trustees  of  a  village  to  perform  a  dutv 
devolved  on  them  by  statute.  Pmple  ex  rd» 
Board  of  JSduoaHon  of  Saratoga  Springs  v. 
BenneU,  54  Barb.  480.  To  compel  the  county 
treasurer  to  issue  his  warrant  tor  the  ooUeo- 
tion  of  taxes  legally  assessed.  People  ex  reL 
Stephens  v.  Halsey,  37  N.  Y.  (10  Tiff.).  344; 
B.  C.  4  Trans.  App.  261 ;  Aff'g  S.  C.  53 
Barb.  547;  36  How.  487.  To  compel  a 
board  of  supervisors  to  perform  m  duty  en- 
joined upon  it  by  the  Laws  of  1867,  toI.  2,  p. 
2323.  People  ex  rel.  Centrai  Bank  of  Cherry 
Valley  v.  Supervisors  of  Oneida,  36  How.  1; 
S.  C.  53  Barb.  564. 

It  seems  that  on  the  return  to  an  alternative 
mandamus  issued  by  the  sapreme  court 
against  the  trustees  of  a  charitable  asylum, 
the  court  may  review  the  action  of  sucli  trus- 
tees in  dismissing  an  inmate  thereof.  PeopU 
ex  rel.  Newman  v.  SaUor^  Snug  Harbor,  5 
Abb.  N.  S.  119;  S.  C.  54  Barb.  532. 

e.  Appeal  from  judgment  oli  a  mandaraos, 
is  by  Appeal,  not  by  writ  of  error.  People  ex 
rel  Bender  v.  Church,  20  N.  Y.  (6  Smith), 
529.  See  People  ex  reH.  Martin  v.  Albright, 
14  Abb.  305;  S.  G.  23  How.  306. 

/.  Writ  of  prohibitioil  may  iasoe  to 
fori>td  a  court  Md  party,  to  whom  directed, 
from  proceeding  in  any  matter  designated 
then  pending  before  it  It  lies  to  prevent  ths 
exercise  of  unauthorised  power  by  an  inferior 
tribunal  ib  cases  where  it  has  jurisdiction, 
as  well  as  where  it  has  not.  Quimbo  Appo 
V.  People,  20  N.  Y.  (6  Smith),  550 ;  S.  C.  1« 
How.  350,  sub  nom.  People  v.  Quimbo  Appo* 
It  is  always  in  the  discretion  of  the  court, 
and  does  not  issue  as  a  matter  of  course,  nor 
should  it  be  granted  where  the  party  has  an 
adeqiutte  remiedy  at  law.  Sweet  v.  Hulbert, 
51  Barb.  312.  It  will  not  lie  to  restrain  a 
magistrate  from  entertaining  a  summary  pro- 
oeeding  merely  because  the  tenant  has  a  clear 
defense.  People  ex  rel.  Bean  v.  Bussell,  49 
Barb.  351 ;  S.  C.  3  Abb.  N.  S  232. 

g*  Certiorari. — On  a  certiorari  to  review 
the  decision  of  referees  in  laying  out  a  high- 
way, the  authority  of  the  Bupreme  court 
extends  only  to  an  affirmance  or  reversal 
thereof,  and  not  to  setting  aside  the  appoint- 
ment of  such  referees  and  ordering  the 
appointing  of  new  ones.  People  ex  rel.  Robin- 
son V.  Ferris,  36  N.  Y.  (9  Tiff.),  218;  S.  C 
34  How.  189;  1  Trans.  App.  19;  S.  C.  below 
41  Barb.  121,  sub  nom.  People  ex  rel.  Robin* 
son  V.  Ferris,  27  How.  193 ;  18  Abb.  64. 

h.  New  York  metropolitan  boarc 

of  health.  —  Where  they  act  judiciall> 
(Uws  of  1866,  ch.  74,  §  14),  a  writ  of  cerU- 
orari  will  lie  for  an  abuse  of  authority,  such 
as  makiiq;  an  order  iritho^t    fyidfoce,  or 
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reftuutig  to  revoke  it  when  shown  to  be  erro* 
neoufl ;  so  a  mandunus,  where  tliey  refuse  to 
fix  a  day  for  the  hearing;  and  so  a  writ  of 
prohibition,  where  they  usurp  Jurisdiction 
not  warrsnted  by  statute.  BejfnoUk  v.  SchuU/s, 
Z4  How.  147;  4  Rob.  282. 

t.  Appeals  from  surroeate's  court 

The  statutory  proYisions  regulating  the  pro- 
ceedings on  appeal  from  surrogate's  decree 
are  not  afifected  or  repealed  by  the  joining  of 
law  and  equity  jurisdietion.  See  Johnson  v. 
Hieks,  I  Lans.  151. 


/  Appeal  from  an  oider  of  a 
ooimty  judM  denying  a  new  trial.— 

It  is  doubtftil  if  an  appeal  can  be  taken  to  the 
supreme  court  from  such  an  order,  before 
judgment^  and  then  only  in  connection  with 
an  appeal  from  the  judgment.  Taylor  v.  Sco- 
VfOs,  54  Barb.  34. 

This  section  expressly  exempts  the  follow- 
ing provisions  of  the  Revised  Statutes  from 
any  effect  of  the  second  part  ct  the  Oode : 


CSL.  Yj  Pt.  2,  OF  THB  RBYtSXD  STATUTES   (2  B.  S.  1). 

Where    defendant 
moves    to   vacate   an 


Tit.  1,  Aat.  1.    Of   attachment    against 

absconding,  concealed, 
and  non-resident  debt- 
ors. 

2.  Of  attachments  aeainst 

debtors  .  confined  for 
crime. 

3.  Of     voluntary     assign- 

ments made  pursuant 
to  the  iq>plication  of 
an  insolvent  and  his 
creditors. 

4.  Of  proceedings  by  cred-^ 

itor  to  compel  assign- 
ments by  debtors,  im- 
prisoned on  execution 
m  dvil  causes. 

5.  Of     voluntaiy     assign- 

ments by  an  insolvent 
for  the  purpose  of  ex- 
onerating nis  person 
from  imprisonment. 

6.  Of  voluntary  assignment 

by  a  debtor  imprisoned 
on  execution  in   civil 
^       causes.  Laws  of  1857, 
^.427. 

Where  a  debtor  is  im- 
prisoned and  applies  f<[^ 
his  discharge  under  this 
article,  it  rests  in  the 
discretion  of  the  court, 
whether  to  require  se- 
curity for  the  absolute 
delivery  of  his  prop- 
erty, and  if  any,  then 
to  fix  the  form  and 
amount  of  the  same  ac- 
cording to  the  circum* 
stances  of  the  particu- 
lar case.  Boswog  v. 
Seynumr,  7  Rob.  427. 


order  of  arrest,  on  the 
pround  of  his  discharge 
m  insolvency  uncrer 
either  the  thira,  fourth, 
fifth  or  sixth  articles 
of  this  title,  the  court 
has  power  to  examine 
into  the  validity  of 
such  discharge.  Ameri' 
can  Flask  and  Ckxp  Co. 
V.  Son,  7  Rob.  233 ;  3 
Abb.  N.  S.  333.  It 
seems  this  power  is 
derived  from  article 
seven,  §§  21,  22.  lb. 

7.  General    provisions    i^ 

plicable  to  proceedings 
under  the  several  pre- 
ceding articles. 

8.  Of  the  powers,  duties, 

and  obligations  of 
trustees  as  assignees 
under  this  title. 
0.  Provisions  respecting  as- 
signees under  former 
insolvent  laws. 
10.  Provisions  of  the  ''act 
to  abolish  imprison- 
ment for  debt  and  to 
punish  fraudulent  debt* 
ors,"  passed  April  26, 
1831,  other  tlum  those 
which  relate  to  ios* 
tices'  courts.  Perkins 
V.  Warren,  6  How. 
348. 
Tit.  2.    Of  tb«  Onstody  and  dispontiwk  of  ^ 

the  estates  of  idiots,  Innatics. 

persons  of  unsound  mind,  and 

drunkards. 


Ch.  V,  Pr.  3,  OP  THE  Revised  Statxjtes. 


Tn.  6.    Of  tresMss  on  lands. 

8*    Prooeeaings  to  discover  the  death 
of  persons  upon   whose    lives 


any  particular  estate  may  da 
pend. 


Ch.  Vm,  Pr.  3,  of  the  I^vised  Statutes. 

Tn.  1.    Of  the  Winging  and  nwfaitaining  |  der  v.  Harper,  14  How.  16 , 

hy  poor  powam.  ^mrn^  StUmM^.  0ar^imfl%M9Wi4M. 
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Tit.  3.  Of  suite  bj  and  mgamst  execatora 
and  administratora,  and  against 
heirs,  devisees  and  legatees. 
CHtnsiead  ▼.  Vredenburgh,  10 
How.  215 ;  HoUister  ▼.  HoJUi- 
ier,  id.  532;  Boe  v.  8u>€£€Uf  10 
Barb.  247 ;  Laws  of  1859,  chaps. 
100,261. 

4.  Of  proceedings  by  and  against  cor- 

porations and  public  IxKlies  hav- 
ing certain  corporate  powers, 
and  b^  and  against  officers  rep- 
resenting them ;  and  joint  stock 
companies.  LawBl860,  ch.  403; 
Laws  1864,  ch.  422;  Johnson 
V.  Kemp,  11  How.  186;  Ham- 
mond V.  Hudson  River  Iron 
and  Machine  Co,  id.  29 ;  Bank 
of  Commerce  v.  BuUand  and 
Washington  BaUroad  Co.  10 
now.  1 ;  S.  C.  id.  10 ;  Hinds 
V.  Canandaigtta  and  Niagara 
FaUs  Bailroad  Co,  id.  487. 

5.  Of  suits  against   sheriffs,  surro- 

gates and  other  officers,  on  their 
official  bonds. 

6.  Of  actions  for  penalties  and  for- 

feitures, and  provisions  for  the 
collection  and  remission  of  for- 
feited recognizances  and  fines 
imposed  by  courts.  People  v. 
Beni\ett,  5  Abb.  384;  S.  C.  6 
Abb.  343. 

7.  Of  proceedings  for  the  admeasure- 

ment of  dower. 

8.  Of  proceedings  for  the  collection 

of  demands  against  ships  and 
vessels  (and  mechanic's  liens). 


9. 
10. 


11. 


Laws  of  1859,  ch.  79 ;  Laws  of 
1860,  chaps.  208,  469 ;  Laws  of 
1862,  ch.  482;  Uws  of  1863, 
ch.  422.. 

Of  proceedings  for  the  recovery  of 
rent  and   of  demised  premises. 

Of  summary  proceedings  to  re- 
cover the  possession  of  lands 
in  certain  cases.  Benjamin  v. 
Benjamin,  5  N.  Y.  (1  Seld.X 
383 ;  Laws  of  1857,  ch.  684 ; 
Laws  of  1862,  ch.  621. 

Of  distraining  cattle  and  other 
chattels  doing  damage,  and  of 
distraining  in  other  cases. 
13.  Of  proceedings  as  for  contempt,  to 
enforce  civil  remedies,  and  to 
protect  the  rights  of  parties  in 
civil  actions.  People  ex  rtL 
Davis  V.  CompUmy  1  Duer,  572; 
S.  0.  9  N.  Y.  (5  Seld.),  263, 
sub  nom.  People  ex  rA,  Dams 
V.  Sturtevant;  Matter  of  Sme^ 
hurst,  2  Sandf.  724;  S.  C.  3 
Code  R.  55 ;  4  How.  369. 

Of  arbitrations. 

Of  the  foreclosure  of  mortgages 
by  advertisement.  Laws  of 
1857,  ch.  308. 

Of  proceedings  for  draining  of 
swamps,  marshes,  and  other 
low  lands. 

General  miscellaneous  provisions 
concerning  suits  to  proceedings 
in  civil  cases. 
18.  Proceedings  to  change  the  names 
of  parties.  Laws  of  1860,  ch. 
80. 


14. 
15. 


16. 


17. 


a.  Entry  of  fndgment.— The  statute 

must  be  strictly  followed,  to  entitle  a  party 
to  enter  judgment  on  an  award.  HoUmbeck 
V.  Flemings,  6  Hill,  303.  Thus,  where  the 
submission  is  not  attested  by  a  subscribing 
witness,  a  judgment  entered  on  the  awwrd 
thereof  is  irregular.  Goodsell  v.  PfUUipSt  49 
Barb.  353 ;  S.  G.  3  Abb.  N.  S.  147.  But  an 
award  founded  upon  such  submission  may  be 
enforced  by  action,  id.     So  an  award  not 


made  within  the  time  prescribed  by  the  orip- 
nal  submission,  but  within  an  oral  extension 
thereof,  is  enforceable  by  action  only,  not  a 
basis  of  judgment.  Matter  of  Schafer,  3  Abb. 
N.  S.  234. 

h.  Answer. — ^To  an  action  on  an  award 
which  sets  up  misconduct  and  error  on  the 
part  of  the  arbitrators,  is  good  on  demurrer. 
Garvey  v.  Carey,  1  Rob.  &6;  S.  0.  35  How. 
282 ;  4  Abb.  N.  S.  159. 


Ch.  IX,  Pr.  3,  of  the  Revtsed  Statutes. 

Tit.  1.    Of  the  writs  of  habeas  corpus  and  certiorari  in  certain  oases. 


a.  Habeas  corpus.— What  officers  may 
issue  it.  See  Nash  v.  People,  36  N.  T.  (9 
TiflF.),  615;  S.  C.  33  How.  384;  2  Trans. 
App.  209 ;  S.  C.  below,  25  How.  307,  sub 
nom .  Matter  of  Nash. 

h-  Jurisdiction  of  the  judge  in  pro- 
ceedings upon  habeas  corpus,  where  a  party, 
arrested  on  any  process,  is  brought  before 
him,  includes  the  power  either  to  discharge 
the  prisoner  or  to  remand  him  back  to  proper 
custody,  but  not  to  remand  him  conditionally, 
or  to  declare  that  he  is  entitled  to  the  liber- 
ties of  the  jail.  People  ex  rel.  Grouse  v. 
Ctwles,  4  Keyesi  38;  Bev'g  34  How.  481. 


And  where  one  arrested  on  a  militaiy 
rant,  issued  by  a  court  martial,  is  bn>i 
before  him,  he  may  review  the  proceeding 
such  court.  Matter  of  Wright,  34  How. 

c.  Certiorari— office  of.— When  issued 

out  of  the  supreme  court  to  review  the  pro- 
ceedings and  determinations  of  inferior  tri- 
bunals, it  extends  to  a  review  of  all  questions 
of  jurisdiction  and  of  regularity  in  the  pro- 
ceedings. People  ex  rel.  Gas  Light  Co,  of 
Brooklyn  v.  Board  of  Assessors  of  City  of 
Brooklyn,  39  N.  Y.  (12  T  ff.),  81 ;  S.  C.  6 
Trans.  App.  116.  The  decision  of  the  supreme 
court  is  reviewable  in  the  court  of  appeals.  Ih. 
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Bat  where  the  statutory  writ  of  certiorari 
issuea  to  review  summary  proceedings, }%,  ex- 
tends to  a  review  of  all  questions  of  law 
arising  either  in  the  proceedings  or  upon  the 
trial ;  also  of  all  questions  arising  upon  the 
ruling  of  the  court,  as  to  the  challenge  to 
jurors,  or  the  admissibility  of  evidence,  or 
charge  to  the  jury.  People  ex  reh  Livermore 
V.  HamUUmy  39  N.  Y.  (12  Tiff.),  107 ;  S.  C. 
6  Trans.  App.  21J9 ;  Bet^amin  v.  Bet^miny  5 
N.  Y.  (1  Seld.),  383.  An  appeal  lies  to  the 
court  of  appeals,  id.  But  the  supreme  court 
will  not,  upon  a  oertiorarif  review  proceedings 
taken  before  a  police  justice  of  the  city  of 
New  York,  against  one  as  a  disorderly  per- 
son. Matter  of  Hook^  55  Barb.  257. 

The  provisions  of  the  Revised  Statutes  (2 
R.  S.  part  III,  tit.  4,  art.  1),  authorizing  suits 
by  and  against  corporations,  are  not  repealed 
by  the  Code,  though  probably  the  pleadings 
and  practice,  except  where  otherwise  specially 
provided,  should  be  under  the  Code.  Bank  of 
Commerce  v.  Rutland  and  Wcuhington  BaU- 
road  Co.  10  How.  1. 

As  to  the  effect  of  this  section  (471),  on 
proceedings  to  dissolve  a  moneyed  corpora- 
tions, see  Kattenstroih  t.  Astor  Bank,  2 
Duer,  632.  It  also  declares  the  provisions  of 
the  Code  inapplicable  to  proceedings  for  the 
collection  and  i  emission  of  forfeited  recog- 
nizances ;  but  the  Laws  of  1855  (p.  305,  ch. 
202,  §  1)  provide  that  all  the  provisions  of 
the  Code  are  to -apply  to  all  recognizances  for- 
feited in  any  court  of  general  sessions  or  of 
oyer  and  terminer;  and  §  2,  that  all  laws 
or  parts  of  laws  or  provisions  of  statutes  in 


anywise  conflicting  with  such  application  of 
the  provision  of  the  Code  to  said  n>rfeited  re- 
cognizances, are  repealed. 

d.  Proceedings  upon  appeal  from 

surrogate's  court  ^re  entux$ly  excluded 
from  the  operations  of  any  of  ihe  provisions 
of  the  Code ;  they  are  governed  by  other 
statutes.  Sherman  v.  Youngs,  6  How.  318. 
An  appeal  lies  to  the  supreme  court,  and  the 
review  is  in  the  nature  of  a  rehearing  in 
equity.  Clapp  v.  FuUerton,  34  N.  Y.  (7  Tiff.), 
190;  Schendi  v.  Dart,  22  N.  Y.  (8  Smith), 
420.  See  Marvin  v.  Marvin,  4  Keyes,  9 ;  S. 
C.  41  N.  Y.  (2  Hand,  619  (n.)  A  decision 
of  the  supreme  court  reversing  a  surrogate's 
decree,  upon  a  question  of  fact,  and  awutling 
an  issue  jto  try  the  question  of  fact  so  arising, 
is  not  appealable.  Marvin  v.  Marvin,  supra. 
It  seems,  that  where  a  trial  on  such  issue  has 
been  had,  an  application  for  a  new  trial  must 
be  made  to  the  general  and  uot  to  the  special 
term.  lb. 

For  admeasurement  of  dower,  a  party  may 
adopt  either  the  petition  or  the  summons  and 
complaint.  Townsend  v.  Toumsend,  2  Sandf. 
711.  Section24,  25  of  2  R.S.  617  are  retained. 
Murray  v.  Haskins,  4  How.  263.  And  the 
provisions  of  2  R.  S.  328,  §  77,  are  to  be  con- 
strued in  connection  with  §  306  of  the  Code, 
the  latter  qualified  by  the  former.  McGowan 
V.  Morrow,  3  Code  R.  9.  For  the  true  prin- 
ciple of  construction  of  §  471,  in  reference  to 
the  titles  therein  named,  see  Traver  v.  Traver^ 
1  Code  R.  112 ;  S.  C.  3  How.  351.  See,  also, 
^§  106, 109, 449,  and  Supreme  Court  Rule  89. 


^  4:72*  Certain  parts  of  revised  and  other  statutes  not  repealed. 

Nothing  in  this  act  contained  shall  be  taken  to  repeal  section  23,  of 
article  2,  of  title  5,  of  chapter  6,  part  third  of  the  revised  statutes,  or  to 
repeal  an  act  to  extend  the  exemption  of  household  furniture  and  working 
tools  fi'om  distress  for  rent  and  sale  under  execution,  passed  April  eleventh, 
one  thousand  eight  hundred  and  forty-two. 

k  473.  [391.]  (Am'd  1849.)  This  act,  when  to  take  efect. 

This  act  shall  take  effect  on  the  first  day  of  July,  one  thousand  eight 
hundred  and  forty-eight,  except  that  sections  22,  23,  24  and  25  shall  t^e 
effect  immediately. 
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APPENDIX. 


RULES   OF   COURT   OF   APPEALS 


ESTABLISHED  JULT,  1870,  AHD  AS  STTBSEQUEHTLT  AMENDED. 


RULE  ONE. 

WbM  tbe  appeal  is  from  a  judgment,  the  retiini  of  the  clerk  of  the 
court  below  shall  conaist  of  certified  copies  of  the  notice  of  appeal  and  the 
judgment  roll. 

When  the  appeal  is  from  such  an  order  as  is  mentioned  in  the  eleventh 
section  of  the  Code  of  Procedure,  the  return  shall  consist  of  certified  copies 
of  the  notice  of  appeal,  the  order  appealed  from,  and  the  papers  on  which 
the  court  below  acted  in  making  the  order. 

RULE  TWO. 

APPELLANT  TO  FILE  RETUBK — ^EFFECT  OF  HIS  OiaSSION. 

The  appellant  shall  cause  the  proper  return  to  be  made  and  filed  with 
the  clerk  of  this  court,  within  twenty  days  after  the  appeal  shall  be  per- 
fected. If  he  fail  to  do  so,  the  respondent  may,  by  notice  in  writing/ 
require  such  return  to  be  filed  within  ten*  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice,  the  appel- 
lant shall  4>e  deemed  to  have  waived  the  appeal ;  .  and  on  an  affidavit 
proving  that  the  appeal  was  perfected,  and  tbe  service  of  such  notice,  and 
a  certificate  of  the  clerk  that  no  return  has  been  filed,  the  respondent  may 
enter  an  order  with  the  clerk  dismissing  the  appeal  for  want  of  prose- 
cution, with  costs  ;  and  the  couit  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal.  ^ 


See  note  to  §§  328,  339. 

a.  Belief  from  default.— -Defianlt  taken 
under  Rule  2,  for  not  making  the  return  with- 
in twenty  days  after  appeal  was  perfected,  or 
under  Rule  7,  for  default  in  not  serving  printed 
tsopies  of  the  case  within  the  forty  days  from 
the  perfecting  of  the  appeal,  may  he  relieved 
against,  upon  terms,  in  all  cases  where  it  ap- 
pears that  the  appeals  are  brought  in  good 
faith,  unless  the  respondents  can  show  some 
delay  or  inconvenience  arising  from  such  de- 
&ult.  Wmenmn  v.  WhUme^y  7  How.  407. 
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Where  the  respondent  omitted  to  avail  him- 
self of  Uie  Delect  of  the  appellant's  attorney 
in  procuring  the  return  of  the  derk  within 
twenty  days  after  the  appeal  was  perfected, 
and  until  after  the  return  was  made;  and 
where,  since  the  return  was  made,  the  respond- 
ent has  noticed  the  appeal  for  argument,  he 
must  be  htlA  to  have  waived  ^all  objection  to 
the  omission.  "Betdh/er  v.  C<mr<idt,  11  How. 
181.  And  where  the  respondent  has  waited 
two  y«ar8  before  moving  to  dismiss  an  appeal 
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for  omissions  in  the  return  and  copies  of  the 
printed  case,  the  apjiellant  will  be  allowed  to 
perfect  the  return  and  copies  of  the  printed 
case  served.  lb. 

6.  Be-instating  appeal.— M^here  an  ap- 
peal has  been  reguiarly  dismissed  for  want  of 
return,  the  court  will  not  set  aside  a  dismissal 
and  re-instate  the  appeal  unless  the  appellant 
establishes  the  fact  that  he  has  used  due  dili- 
gence, or  that  the  default  arose  from  a  failure 
on  the  part  of  the  clerk  to  do  what  he  had 
undertaken  on  the  appellant's  behalf,  or  some 
accident  or  unforeseen  state  of  things  has  pre- 
vented the  appellant  fiom  procuring  the  re- 
turn, or  obtaining  an  extension  of  time. 
Spoore  V.  Fannan,  16  N.  Y.  (2  Smith),  6a0. 

c.  When  dismissed.— When  a  notice 
of  appeal  has  been  served,  and  the  proper  un- 
dertaking perfected,  the  court  has  control  of 
the  cause  so  far  as  to  be  competent  to  make 
any  necessary  order  and  dismiss  the  appeal 
for  default  in  filing  the  return.  Adam$  t. 
Fox,  27  N.  Y.  (13  Smith),  640. 

And  where  the  printed  return  is  irregularly 
made  up,  and  contains  a  large  mass  of  irrele- 
vant matter,  an  order  will  be  made  dismissing 
the  appeal,  unless  the  appellant  .  tile  an 
amended  return  within  a  time  specified.  Fer* 
gnaon  v.  Ferguson^  7  How.  217 ;  Bisaell  t. 
Hamlin,  20  N.  Y.  (6  Smith),  519.  Where 
more  tlian  one  trial  has  been  had,  the  return 
should  contain  the  case  made  on  the  last  trial 
only,  and  if  more  is  added,  such  matter  will 
be  stricken  out  on  motion.  Wilcox  v.  Haw- 
ley,  31  N.  Y.  (4  Tiff.),  648.  But  where  an 
imperfect  case  has  been  served,  and  the 
respondent  desires  that  it  should  be  amended, 
he  must  apply  to  the  court  by  motion,  upon 
notice,  and  cannot  dismiss  the  appeal  by  an 
ex  parte  order  under  Rule  7.  Bowers  v.  Tall- 
madge,  23  N.  Y.  (9  Smith),  166;  S.  C.  20 
How.  516.  It  is  doubtful  whether  an  order 
can  be  entered  dismissing  an  appeal,  in  any 
case,  where  a  return  has  been  Actually  filed. 
See  Beeeker  v.  C(mradt,  11  How.  181.  The 
affidavit  on  which  a  motion  is  based  to  dis- 


miss an  appeal,  because  the  suit  in  the 
supreme  court  is  a  continuation  of  one  com* 
menced  before  a  justice,  must  show  that  the 
justice  was  ousted  of  jurisdiction  by  the  giv- 
mg  of  the  undertakmg  required  by  §  56  of 
the  Code.  LMiette  j.Van  Kewreii,  7  How 
409. 

d,  Sffect  of  appeal. — The  court  below, 
while  the  appeal  is  pending,  has  still  control 
over  the  judgment  in  regard  to  making 
amendments,  and  for  such  purpose  the  judg- 
ment is  regarded  as  remainmg  ra  that  court. 
Judson  V.  Graffs  17  How.  292. 

«.  Rosettlement,— Where,  through  in- 
advertence of  counsel,  the  facts  are  so  pre- 
sented that  it  is  impossible  to  do  justice 
between  the  parties,  the  court  has  power  to 
suspend  judgment,  in  order  to  enable  the 
party,  whose  rights  might  otherwise  suffer, 
to  apply  to  the  court  from  whose  judgment 
the  appeal  was  taken,  for  a  resettlement  of  the 
case.  iUce  v.  Isham,  1  Keyes,  44 ;  Livingston 
V.  Miller,  7  How.  219.  Such  ^>plication 
must  be  made  to  a  justice  of  the  supreme 
court  at  special  term,  and  it  is  not  neces- 
sary to  first  apply  to  the  court  of  appeals  to 
have  the  case  remitted  before  making  such 
application.  WUbeck  v.  Waine,  8  How.  433 ; 
iMyster  i.  Snife%  3  id.  250 ;  S.  0.  1  Barb. 
428,  sub  nom.  Luysten  v.  Sn^fen,  Where 
the  return  has  been  amended  by  the  court 
below,  the  i^tum  will,  on  motion,  be  con- 
formed to  it  in  the  appellate  court.  TcUcoU 
V.  Bosenberg,  8  Abb.  N.  S.  287. 

Where  a  cause  is  in  the  court  of  appeals,  a 
motion  to  correct  a  case  must  be  there  made, 
and  no  action  which  may  be  taken  by  the  su- 
preme court  can  be  of  service  unless  the  case 
is  sent  back  for  the  consideration  of  that  court. 
Adams  v.  Bush,  2^  Abb.  N.  S.  118. 

Where  the  cause  was  tried  before  a  referee, 
in  the  court  below,  a  motion  that  the  case  be 
sent  back  to  him  for  resettlement,  must  be 
made  m  that  court.  WesteoH  v.  Thampmm,  16 
N.  Y.  (2  Smith),  616. 


RULE  THRER 

FURTHKR  RETURN  MAT  BE  ORDERED. 

If  the  return  made  by  the  clerk  of  the  court  below  shall  be  defectire, 
either  paity  may,  on  an  affidavit,  specifying  the  defect,  apply  to  one  of  the 
judges  of  this  court  for  an  order,  that  the  clerk  make  a  further  return 
without  delay. 

See  note  to  §  328. 

RULE  FOUR. 

ATTORNEYS   AND  GUARDIANS   BELOW,   TO  CONTINUE  TO    ACT. 

The  attorneys  and  guardians  ad  litem  of  the  respective  parties  in  the 
eoui*t  below,  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained  or 
appointed,  and  notice  thereof  shall  be  served  upon  the  adverse  party. 
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Attorneys. — ^An  appeal  is  in  the  nature 
of  a  new  action  brought  by  the  party  appeal- 
ing, and  may  be  prosecuted  by  a  new  attor- 
ney without  substitution.  Pratt  v.  ^Uen,  19 
How.  450;  M'Laren  ▼.  Charrier,  5  Paige, 
530.  And  see  Cook  t.  Diekerson^  I  Duer,  679, 
686;  Thwrp  v.  FowUty  5  Cow.  446.    Under 


a  general  retainer,  an  attorney  is  employed 
to  prosecute  or  defend  a  suit  to  a  final  judg- 
ment, and  when  this  end  is  reached,  his  work 
under  the  general  retainer  is  done.  Adams  v. 
Fwii  Plain  Bank,  23  How.  45.  And  see  S. 
0.  2  Trtns.  App.  234 ;  36  N.  Y.  (9  Tiff.), 
255 ;  MygaU  v.  Wilkox,  1  Lans.  55,  58. 


RULE  FIVE. 

AFFBLLANT  TO  MAKE  A  CASE — ITS   FORM.  ' 

In  all  calendar  causes  a  case  shall  be  made  by  the  appellant,  which 
shall  consist  of  a  copy  of  the  return  of  the  clerk,  and  the  reasons  of  the  court 
below  for  its  judgment,  or  an  aflBdavit  that  the  same  cannot  be  procured. 
If  the  case  is  voluminous,  an  index  to  the  pleadings,  exhibits,  depositions 
and  other  principal  matters  shall  be  added.  Every  opinion  in  the  cause 
at  special,  term,  as  well  as  at  general  term,  relating  to  the  questions  involved 
in  the  appeal,  is  included  by  the  foregoing  provisions. 


Opinion  of  referee.— On  an  appeal 

from  a  judgment  entered  up^jn  a  report  of  a 
referee,  where  it  appears  that  the  referee 
wrote  an  opinion  in  the  caase  in  which«he  as- 
signed his  reasons  for  the  conclusion^  of  law 


and  fact  continued  in  his  decision,  it  was  held 
that  the  opinion  of^th«»reffiree  should  have 
been  printed  with  the  cSsp^hI  presented  to 
the  court  by  the  appellant's  counsel.  TTor- 
ren  v.  Warren,  22  How.  142. 


RUL^  SIX.        .    • 
CASES  AND  POINTS   TO  BE  FBINTEIwkoDE   OF  FBINTINO. 

All  cases  and  points  and  all  other  papers  furnished  to  the  court  in  calendar 
causes,  shall  be  printed  on  white  writing  paper,  with  a  margin  on  the  outer 
edge  of  the  leaf  not  less  than  one  and  a  half  inch  wide.  The  printed  page, 
exclusive  of  any  marginal  note  or  reference,  shall  be  seven  inches  long  and 
three  and  a  half  inches  wide.  The  folio,  n\|mbering  from  the  commence* 
ment  to  the  end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the 
page.  Small  pica,  solid,  is  the  smallest  letter  and  most  compact  mode  of 
componition  which  is  allowed.  No  charge  for  printing  the  papers  men* 
tioned  in  this  rule,  shall  be  allowed  as  a  disbursement  in  a  cause,  unless 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by  affidavit,  to 
have  been  complied  with  in  all  the  pu^rs j>riuted.  fTThis  rule  is  printed  in 
"small  pica,  solid.")  ^^.        ^^^ 

APPELLANT  TO  SERVE   COPIES  OF  ^ASE — EFFECT* OF  HIS  DEFAULT. 

Within  forty  days  after  the  appeal  is  perfected,  the  appellant  shall 
serve  three  printed  copies  of  the  case  on  the  attorney  of  the  adverse  pai*ty. 
If  he  fail  to  do  so,  the  I'cspondent  may,  by  notice  in  writing,  require  the 
service  of  such  copies  within  ten  days  aftef  service  of  the  notice,  and  if  the 
copies  he  not  served  in  pursuance  of^such  notice,  the  .appejiant  shall -be 
deemed  to  have  waived  the  appeal ;  and  on  an  affidavit  proving  the  default 
and  the  service  of  such  notice,  the  respondent  may  enter  an  ord#r  with  the 
clerk,  di^nssing  the  appeal  for  want  of  prosecution,  witH  costs ;  and  the 
court  below  may  thereupon  proceed  as  though  there  had  been  no  appeal. 

See  note  to  §  333,  ante,  pp.  ,  and  note  to  Rule  2,  ante,  809. 


a.  Dismissing  aiipjeal.— The  respond- 
,ent  is'  at  liberty  to  dismiss  an  appeal  hy  an 
'ex  partt  order,  under  this  rule,  (mly  where 


there  is  a  total  failure  to  senre  any  case 
within  the  reqiyred  time.  Where  the  re- 
spondeat  deaths   that   an   imperfiDct    oaae 
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served  Rhould  be  amended,  he  mast  apply  to 
the  court  by  motion,  upon  notice.  Baioert  t. 
TaUniadge,  20  How.  516;  S.  C.  23  N.  Y.  (9 

Smith),  16G. 

b.  Form    of  Judgment  in  cotirt 

belO'W. — As  to  the  form  of  entering  judg- 
ment in  the  court  below  upon  remittitur  from  ' 
the  court  of  appeals,  and  the  adjustment  of 
the  costs  of  Bucb  appeal,  see  Unum  India 
Rubber  Co,  v.  Babeoeky  1  Abb.  262;  S.  0.  4 
Duer,  620 ;  Lawrence  t.  Bmnk  of  the  Jiepufr- 
lie,  6  Rob.  497. 

e.  Jurifidiction  of  appellate  ooart 


All  jurisdiction  of  the  ippellate  eomt  is 
parted  with  after  judgment  on  appeal  and  iim 
filing  of  a  remittitur  in  the  court  below. 
Lawrenee^  ▼.  Bmnk  cf  the  BepubUe,  6  Bob. 
497,  4S9,  and  cases  cited.  And  a  new  appeal 
is  the  only  remedy  for  an  error  in  the  sub- 
stance of  the  judgment  remitted,  id.  Irregu- 
larities may  be  cured  on  motion  alter  a  reiuni 
of  the  remittitur  by  the  court  below,  on  re- 
quest made  by  r^olution  by  the  appellate 
court  and,  not  by  tA«  itrder  of  any  member  €i 
it.  lb. 


RULE  EIGHT, 

OOPISS   OP   CA8E8   FOB   JUDGES   AND  COPIES  OF  KMOTCS   FOft   THfi  OOCrKf  AliD 

ADYEBSE   PARTT. 

At  the  oommenoement.of  the  argument,  the  appellant  shall  furnish  a 
.printed  copy  of  the  case  to  each  of  the  judges,  and  shall  deliyer  nine  other 
copies  to  the  clerk.  Each  party  shall,  at  the  same  time,  furnish  to  each  of 
the  judges  a  origted  copy  of  the  points  on  which^he  intends  to  rely,  with 
a  reference  t^Mie  authorities  which  he  intends  to  cite ;  and  shall  delirer 
nine  other  copies  to  the  clerk,  and  three*  copies  to  the  counsel  of  the 
adverse  party.  ^ 

In  all  appeals  to  this  <ft)urt,  he^rd  as  motions  under  subdivision  four  (4) 
of  section  eleven  (11)  o^  thj^Code*  of -Procedure,  as  amended  in  1867,  the 
appellant  shall  furniBh  th»  coqrt  'with  the  number  of  printed  copies, 
required  by  this  rule  in  calendar'causes,  of  all  papers  used  in  the  court 
below  upon  which  the  order  appealed  from  was  founded  ;  and  each  party 
is  also  required  to  furnish  the  court  with  printed  points,  as  in  calendtf 
causes. 

The  cases,  points  and  calqpdars  delivered  to  the  clerk,  shall  be  dis^ 
posed  of  as  follows :  One  copy  of  each  shall  be  kept  by  the  clerk,  with 
the  records  of  the  court.  Two  copies  thereof  shall  be  deposited  in  the 
State  Library,  one  copy  shall  be  deposited  in  each  branch  of  the  library 
of  the  Court  of  Appeah,  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute,  one  copy  shall  be  deposited  in  the  law  library 
of  Brooklyn,  and  one  4bpy%hall  be  delivered  to  the  reporter. 

a.  Points. — ^Uider  the  t%n  ^jjibints"  ^i^  jMf  ^  .One  was  pused  in  1S65»  and  one  m 


embraced  the  heads  of  an  |rganiOTt  together 
with  the  anthorities  cfted^ut  not  the  M-eu- 
ment  at  length.  Gray  r.  Sehenek,  3  How.  &l^ 

b,  "Waiver  bf  exceptions.— Excep- 
tions not  noticed  in  counsel's  points,  nor 
argued,  are  to  be  deemed  waived.  Suther- 
land T.  Boscy  47  Barb.  144,  150 ;  Cumings  t. 
Morris,  3  Bosw.  560.  And  see  DoUoumy  ▼. 
TurriU,  26  Wend.  383,  403;  Pratt  v.  Strong, 
3  Keyes,  54. 

c.  Snbdivision  4.  — Rule  8  applies  to 
subdivision  #of  §  11  of  the  Code,  as  passed 
in  1867.  There  wefe  two  subdivisions  4  of 
this  section  previous  to  the  amendment  of 


W^  Laws  of  1865,  p.  1280;  Laws  of  1867, 
W.  ii,  p.  1920.  Both  of  these  subdivisions 
were  in  force  when  the  amendment  of  1870 
was  passed.  People  v.  Town  AndiitQfe  of 
Westford,  1  Alb.  Law  Jour.  60. 

d.  Calendar  practioe.  —  An  appeal 
from  an  order  made  on  a  non-eaumeratad 
motion  must  be  placed  on  the  calendar. 
Where  this  is  not  done,  the  court  will  not| 
eten  by  consent  of  counsel,  hear  oral  anni- 
ment,  though  it  may,  upon  good  cause  shown, 
allow  the  i4)peal  to  be   submitted  on  the 

e>ints.  Qregory  t.  Cryder,  9  Abl>.  N.  S.  89 
ut  see  note  at  end  of  the  case,  p.  90. 


RULE  NINE. 

STATEBfEMT  OF  FACTS  ON   THE    POINTS — ^DISCUSSIONS  ON  QUB8TIONS  OT  FJOIL 

111  all  cases  each  party  shall  briefly  state  upon  his  printed  points,  in  a 
separate  formi  the  leading  facts  which  he  deems  established,  with  a  refe^ 
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en6e  to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere  question 
of  fact 

RULE  TEN. 

ONLY  ONS  COUNSEL  TO   BIS  HSARD  OX  BACH  SIDE. 

*  In  the  argument  of  calendar  causes  and  motions,  only  one  counsel  will 
be  heard  on  each  side,  unless  the  court  shall  otherwise  direct. 

RULE  ELEVEN. 

OBOflKAI*  CAfifig  PB£FERBEX>  ON  CALENDAB. 

Criminal  cases  shall  have  a  preference,  and  may  be  moved,  on  behalf 
of  the  people,  out  of  th^ir  order  on  the  calendar. 

*  RULE  TVTELVE. 
suBwrnNO  case  on  irinted  arguments. 

Causes  whick  Lave  not  been  exchanged  may  be  submitted  at  any  time 
m  term,  on  printed  arguments.  Exchanged  causes  cannot  be  submitted  until 
reached  upon  ttie  cnlendar. 

On  October  13,  1870,  the  court  ordered  the  following  rule  to  be 
entered  upon  the  minutes:  Ordered^  That  hereafter  cases  will  not  be 
received  up-jn  submission  until  reached  in  the  regular  call  of  the  calendar. 

RULE  THIRTEEN. 

MOTIONS. 

Motions  will  be  heard  on  the  morning  of  the  first  day,  and  on  the 
Riorniiig  of  each  following  Tuesday  during  the  term,  before  taking  up  the 
ealendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shull  appear  to 
oppose,  it  will  be  granted  as  of  coarse. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been  noticed,  the 
opposing  party  will  be  entitled,  on  applying  to  the  coui*t  at  the  elose  of  the 
motions  for  that  day,  to  a  rule  denying  the  motion,  with  costs. 

As  amended  October  28,  1870:  Ordered,  That  appeals  from  cn*der8 
entitled  to  be  heard  as  motions,  may,  upon  the  request  of  either  party, 
after  the  filing  of  the  return,  be  put  upon  the  calendar,  noticed^  and 
brought  on  for  hearing  on  any  motion  day. 

RULE  FOURTEEN. 

BEMnriTCR. 

The  remittitur  shall  contain  a  copy  of  the  judgment  of  this  court  and 
the  return  made  by  the  clerk  below,  and  shall  be  sealed  with  the  seal  and 
signed  by  the  clerk  of  this  court. 

RULE  FIFTEEN. 

ON   AFFIRMANCE   BT  DEFAULT — BEMmrrUR  TO  BE  STATED. 

When  a  decree  or  order  shall  be  affirmed  by  the  default  of  the  appel- 
lant, the  remittitur  shall  not  be  sent  to  the  couit  below,  unless  this  court 
shall  otherwise  direct,  until  ten  days  after  notice  of  the  affinnnnce  shall 
have  been  served  on  the  attorney  of  the  appelliint.  Service  of  the  notice 
shall  be  proved  to  the  clerk  by  affidavit  or  by  the  written  adn)issiun  of  the 
Uttomey  on  whom  it  was  sei-ved. 
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a.  Where  the  judgment  of  the  court  below 
18  reyersed  by  default  in  not  joining  in  error, 
the  remittitur  should  not  be  sent  to  the  court 
below  until  ten  days  have  elapsed.  Lyme  ▼. 
Ward,  1  N.  Y.  (1  Oomst.),  531. 

This  rule  of  the  court  requiring  a  delar  of 
ten  days  after  service  of  notice  of  the  deiault 
before  sending  out  of  the  remittitur,  was  in- 
tended to  protect  the  party  against  surprise, 
and  to  give  him  ample  time  to  make  his  appli- 


caUon  for  relief,  or  to  obtam  an  order  ataying 
proceedings  to  enable  him  to  do  so.  Lataaa  v. 
Wallace,  9  How.  334. 

h.  Jurisdiotion  of  appellate  court 

As  to  the  iurisdiction  of  the  appellate  court 
after  the  filing  of  the  remittitur  in  the  oouit 
below,  see  Lawrence  v.  Bank  of  the  BqpubHc, 
6  Rob.  499,  and  cases  cited.  See,  also,  note 
to  Rule  7,  anU» 


KULE  SIXTEEN. 

ENLABOING  TIME — ^BSVOKINO  ORDERS.     . 

The  time  prescribed  by  these  rules  for  doing  any  act  may  be  enlai^d 
by  the  court  or  by  either  of  the  jmlges  thereof ;  and  either  of  the  judges  may 
makjD  orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  pi-oceedings,  a(9cordiug  to  the  terms  of  the 
order.  Any  order  may  be  revoked  or  modified  by  the  judge  who  made  it; 
or,  in  case  of  his  absence  or  inability  to  act,  by  either  of  the  other  judges. 


This  rule  onlj  confers  the  power  on  the 
eourt  to  stay  proceedings  upon  an  order  of  a 
single  judge,  when  **  served  with  papere  and 
notice  of  motkm**    An  absolute  stay  of  pro- 


ceedings would  be  a  perpetual  injunction  or^ 
der  which  no  judge  of  the  court  of  appeab 
has  a  right  to  crant.  Lawrenee  v.  Bank  of 
the  Eepublic,  6  Rob.  497. 


RULE  SEVENTEEN. 

CALL  OF  CALENDAR. 

Ten  causes  only  will  be  called  on  any  day,  but  after  such  call,  caoses 
ready  on  both  sides  will  be  heard  in  their  order.  Any  cause  which  is  leg- 
ularly  called  and  passed,  without  postponement  by  the  court  for  good 
cause  shown  at  the  time  of  the  call,  will  be  placed  on  all  subsequent  calen- 
dars, as  if  the  return  had  been  filed  on  the  day  when  it  was  so  passed. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  of  course, 
on  filing  with  the  clerk  in  court  a  note  of  the  proposed  exchange,  with  the 
numbers  of  the  causes,  signed  by  the  respective  attorneys  or  counsel. 
Upciu  all  the  subsequent  calendars  each  of  said  causes  will  take  the  place 
due  to  the  date  of  the  filing  of  the  return  in  the  other. 

Any  cause,  except  the  hrst  ten  upon  the  calendar,  may  be  struck  there- 
from before  it  is  reached,  of  couise,  and  without  prejudice,  by  the  clerk  in 
court  on  consent  of  the  parties  who  placed  the  same  upon  the  calendar,  af 
any  time  during  the  first  week  of  term. 


It  is  the  right  of  parties  who  have  inter- 
ests dependent  on  the  decision  of  the  court,  to 
claim  that  their  causes  shall  be  heard  when 
reached  in  their  r^ular  order  upon  the  calen- 
dar. If  the  opposite  party  is  unprepared,  he 
is  at  liberty  under  the  rule  to  submit  a 
printed  argument.    The  rules  prescribe  the 


only  cases  in  which  an  argument  can  be  nost- 
poned.  Bank  of  Salina  v.  Alvord,  32  N.  Y. 
(5  Tiff.),  684.  That  the  counsel  for  one  of  the 
parties  is  engaged  as  counsel  in  another  court 
is  not  a  sufficient  ground  for  putting  off  the 
argument  of  a  cause.  Starr  t.  Bei^dkif  19 
Johns.  455. 


RULE  EIGHTEEN. 

PUTT  OF  CLEBX.   AS  TO  EXCHANQED  CAUSES  AND  CALENDAB. 

The  clerk  must  keep  a  memorandum  of  such  exchanged  and  passed 
causes,  and  place  them  upon  all  subsequent  calendars,  in  accordance  with 
the  foregoing  provisions. 

Aules  6,  9,  10  and  17,  with  a  notice  that  ** sixteen  copies  of  cases  and 
points  ^e  required,"  inust  be  printed  on  the  first  leaf  of  the  calendar. 
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RULE  NINETEEN. 

EACH  OOUNSEIi  IJMITED  TO  TWO  HOUB8. 

In  the  argument  of  a  cause,  not  more  than  two  hours  shall  be  occupied 
by  each  counsel,  except  by  the  express  permission  of  the  couii;. 

RULE  TWENTY. 

PREFERRED'  CAUSES. 

According  to  existing  laws,  causes  which  are  preferred  take  their 
preference  in  the  following  order: 

1.  Criminal  actions ; 

2.  Cases  of  probate,  in  which  the  appeal  prevents  the  issuing  of  letters 
testameulary,  or  of  general  administration  ; 

3.  Appeals  in  which  the  sole  plaiutifis  or  defendants  are  executors  or 
administrators ; 

4.  All  other  preferred  cases ; 

5.  Appeals  from  orders  entitled  to  be  heard  as  motions,  pursuant  to 
subdivision  four  (4)  of  section  eleven  (11)  of  the  Code  of  Procedure,  and 
such  appeals  shall  be  entitled  to  preference  as  to  each  other,  when  two  or 
more  are  moved  at  the  same  time,  in  their  order  on  the  calendar,  but  will 
be  heard  as  prefeiTed  cases  only  on  motion  days. 

Any  party  claiming  a  preference,  must  so  state  in  his  notice  of  argument 
to  the  opposite  party  and  to  the  clerk  ;  and  he  must  also  state  the  ground 
of  such  prefctrence,  so  as  to  show  to  which  of  the  above  classes  the  case 
belongs,  and  in  appeals  from  orders,  the  general  character  of  the  order 
appealed  from. 

In  making  up  the  calendar,  the  clerk  will  place  the  preferred  causes  at 
the  head,  in  the  order  above  prescribed.  A  preferred  cause  being  once 
parsed  without  reservation,  will  take  its  place  on  subsequent  calendars 
without  preference. 

The  following  amendment  to  the  rules  was  handed  down  and  ordered 
to  be  published,  viz  : 

Oifleredj  That  appeals  and  writs  of  error  in  criminal  cases,  brought  after 
making  up  the  annual  calendar,  or  too  late  to  be  placed  on  such  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for  a  hearing  as 
pieferred  causes,  upon  a  notice  of  fourteen  days,  and  it  shall  be  the  duty 
of  the  cleVk  to  place  such  causes  on  the  calendar  for  the  day  for  which 
they  shall  be  noticed,  or  upon  which  the  causes  shall  be  ordered  by  the 
court,  or  stipulated  by  the  parties  to  be  heard. 

Appeals  and  writs  of  error  in  criminal  cases,  bi'ought  during  the  current 
year,  may  be  put  on  the  present  calendar  under  this  rule. 

Ab  amended  Oct  28,  1870. 


a.  Subdivision  1. — See  Barron  v.  Peo- 
pity  1  Barb.  136. 

h.  Subdivisions  2  and  3.— Actions  in 
vhich  executors  and  adminiBti*ator8  are  sole 
plaintiffs  or  sole  defendants,  and  in  which 
the  appeal  prevents  the  issuing  of  letters  tes- 
taxnentary,  or  of  general  administration,  sball 
have  a  preference  in  the  court  of  app^U,  and 
in  the  supreme  coart>  at  the  general  term 
thereof,  oyer  all  actions,  except  ii^  criminal 
cases  and  in  cases  in  which  the  people  are  a 
party,  and  may  be  moved  out  of  their  order 
on  the  calendar,  upon  notice  of  intent  to  do 
8^.  J^ws  of  1805,  ch.  218,    A9<1  see,  as  to 


the  construction  of  this  law,  32  N.  Y.  (5 
Tiff.)>  ^4-  And  see  Laws  of  1860,  ch^l6i . 
Actions  in  which  executors  and  administra- 
tors are  sole  plaintiffs  or  sole  defendants,  and 
actions  for  the  construction  of,  or  adjudica- 
tion upon  a  will,  in  which  the  administrators 
with  such  will  annexed,  or  the  executors  of 
auch  will  are  joined  as  plaintiffs  or  defendants 
with  other  parties,  shall  have  a  preference  in 
the  court  of  appeals  and  in  supreme  court  at  the 
general,  special  and  circuit  terms  thereof  over 
all  actions  except  in  criminal  cases,  and  may 
be  moved  out  of  their  order  accordingly. 
Laws  of  1870,  ch.  49. 
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e.  Subdivision  4.— This  sabdhririMi  ap- 


(1)  To  appeals  in  ciyil  actioiui  in  irhich  the 
Mc^le  are  a  party.  Lawa  of  1850,  ch.  128. 
Where  the  attorney  for  the  people  has  given 
notice  of  the  day  in  which  he  intend  to 
move  the  cause.  Laws  of  1858,  ch.  37. 

(2)  Actions  for  ac^udicationa  upon  a  will 
in  which  other  parties  are  joined  with  the 
representatives.  Laws  of  1870,  ch.  49. 

^3)  Actions  by  a  reoeiTer  of  a  banking  as- 
sociation* or  corporation,  or  against  such 
receiver  or  association  or  corporation,  upon 
any  debt  or  liability  of  such  corporation  or 
association.  Laws  of  1849,  ch.  226,  §§  1,  32. 

(4)  Appeids  in  which  the  people,  or  any 
State  officer  or  board  of  State  ofikers,  are  «ther 
sole  plaintiff  or  sole  defendant.  Code,  §  13. 

^5)  Actions  in  which  one  or  two  or  more 
plaintifls  or  deifendants  have  died  pending  the 


action,  and  the  pendens  of  fhe  aetm  pre- 
.vents  a  final  settlement  of  the  esteta  of  the 
deoeaaed  party.  Code,  §  13. 

(6)  Actions  against  a  domestic  cctpcaation 

ri  a  note  or  other  evidence  of  debt,  for  the 
lute  payment  of  money  on  demand  or  at 
any  particular  time.  2  R.  S.  458,  459,  $§  8» 
11 ;  Braimerd  v.  New  York  tmd  Harlem 
EaUroad  Co.  23  How.  491.  But  not  upon  a 
pdicv  of  insurance.  Anonjfmaus,  6  Cow.  41. 

(7)  Actions  for   dower  in 
Laws  of  1869,  ch.  433,  §  5. 

(8)  Actions  in    which    the    Mi 
Board  of  Health  k  a.  party.    Iaws  of  1867, 
ch.  700,  i  8. 

(9)  Appeals  from  jndgments  on  .€ertionH% 
in  summary  proceedings  to  recover  lands. 
Laws  of  1868,  oh.  828,  f5. 

d.  Subdivision  6.— Sea  note  teSeb8b 
ofiia. 


BULE  TWENTT-ONE. 

BELATIVE  TO  DEFAULTS. 

Jadgments  of  reversal  by  default,  will  not  be  allowed.  When  a  cause 
is  called  in  its  order  on  the  calendar,  it  must  be  either  argued,  submitted 
or  passed.  If  the  appellant  fail  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  case,  judgment  of  affirmance  bj 
default  will  be  ordered  on  motion  of  the  respondent.  If  the  appellant 
only  appears,  he  may  either  argue  or  submit  the  case,  and  it  will  be  deter- 
mined upon  the  papers  submitted  by  him..  If  both  parties  appear,  either 
or  both  may  be  heard  orally,  or  submit  the  case  on  printed  brie&. 


a.  This  rule  was  not  intended  to  impose 
upon  the  judges  of  this  court  tlie  duty  of  acting 
as  cottnsd  for  the  party  wiio  does  not  appear  to 
prosecute  or  defend,  but  to  save  to  parties 
acting  in  good  fiuth  a  further  opportunity  to 

g resent  a  printed  brief,  and  save  the  court  the 
MM  of  time  ftMinerly  consumed  in  hearing 
motions  to  open  defaults.  Maker  v.  Carman, 
88  N.  Y.  (11  Tiff.),  26 ;  S.  0. 5  Trans.  App.  26. 


h.  Where  the  appellant  fails  to  apMr 
when  his  cause  is  reached,  or  afto-wards  to 
submit  points  in  aeeordanoe  with  ihia  mk, 
the  judgment  below  should  be  aflBrmed,  of 
course.  Kellv  v.  JfcCormtdb,  28  N.  T.  (1 
Tiff.)*  318;  Smith  ^.Martin,  a  Keyas,  373; 
S.  C.  1  Trans.  App.  25. 


RULE  TWENTY-TWO. 

.  PBOOIP  OF  SERVICE  OF  NOTICB  OF  ABOUMBNT  TO  BE   IfLSO  WITH  GLEBX* 

In  all  cases  where  the  notice  of  argument  is  filed  with  the  clerk  of  this 
court,  there  shall  be  filed  with  the  same,  due  proof  or  admission  of  the 
service  of  notice  of  argument  upon  the  adverse  party ;  and  the  clei^  is 
directed  not  to  enter  on  the  calendar  any  cause  in  which  proof  of  the  ser- 
vice of  said  notice  is  not  filed  with  him. 


fiULE  TWENTY-THEEE. 

KOTIGE  OF  ABOUMENT,  WHEN  TO  BE  FILED  WITH  GLEHK. 

Either  party  may  bring  on  the  argument,  on  a  notice  to  be  served  on 
the  opposite  part}' ;  a  copy  of  which  notice,  specifying  the  judicial  district 
in  which  the  cause  originated,  shall  be  filed  with  the  clerk  of  this  court,  at 
least  fifteen  days  before  the  commencement  of  the  term  for  which  the  case 
is  noticed  ;  which  notice,  except  in  criminal  cases,  shall  be  for  the  first  day 
of  the  term. 
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CALENDAR  PRlCTICE-COURT  OF  APPEALS. 


ESTABLISHED  JULY  6,  1870. 


No  reservation  will  be  made  of  any  of  the  first  ten  causes,  unless  on 
account  of  sickness,  or  an  engagement  elsewhere  in  the  actual  trial  or  argu- 
ment of  another  cause  commenced  before  the  term  of  this  court,,  or  other 
inevitable  necessity,  to  be  shown  by  affidavit  Other  causes  may  be  reserved 
upon  reasonable  cause  shown,  or  by  stipulation  of  parties,  filed  with  clerk  ; 
but  no  cause  shall  be  so  reserved  by  stipulation  after  the  same  has  been 
placed  upon  the  day  calendar. 

Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order  to  be 
called,  have  priority  among  each  other,  according  to  the  time  of  filing  the 
stipulations  with  the  clerk,  and  shall  follow  next  in  order  the  undisposed 
causes  of  the  calendar  for  the  day  previous. 

Default  may  be  taken  in  them,  and  they  will,  if  passed,  go  down  upon 
future  calendars,  as  if  passed  on  the  regular  call. 

No  reserved  cause,  whether  reserved  generally  or  for  a  particular  day, 

will  be  called  before  its  number  is  reached  on  the  regular  call  of  the 

calendar. 

CALENDAR  FOR  1871. 

On  the  first  Monday  of  January,  1871,  the  clerk  shall  make  up,  and 
cause  to  be  printed,  a  calendar  for  the  year  1871,  upon  which  shall  be 
placed  only  such  causes  as  have  been  noticed  by  either  party,  and  are  upon 
the  present  calendar,  and  such  causes  as  shall  be  noticed  for  hearing,  and 
argument  by  notice  served  on  the  opposite  party ;  a  copy  of  which  notice 
shall  be  filed  with  the  clerk  on  or  before  the  15th  day  of  December  next, 
with  proof  or  admission  of  service  on  the  adverse  party. 

The  copy  notice  so  filed  with  the  clerk  shall  specify  the  judicial  dis* 
trict  in  which  the  cause  originated. 

Causes  on  the  present  calendar,  noticed  only  by  one  of  the  parties,  may 
bo  noticed  by  the  other  party,  and  the  fact  noticed  on  the  new  calendar. 

Causes  entitled  to  a  preference  will  .be  permitted  to  be  placed  upon  the 
calendar,  at  such  stated  times,  during  the  year,  as  the  court  shall  from  time 
to  time  by  general  order  direct,  and  no  other  causes  will  be  permitted  to 
be  placed  on  the  calendar  without  the  direction  of  the  court 

ADMISSION  OF  ATTORNEYS. 


The  former  rules  of  the  supreme  court,  so 
far  as  they  relate  to  the  admission  of  attorneys 
to  practice  hi  the  courts  of  this  State,  have 
been  superseded  or  modified  by  the  rules  of 
the  court  of  appeals.  The  autnority  of  that 
court  to  regulate  the  admission  of  attorneys 
is  contained  in  the  following  act.  entitled 

''An  act  in  relation  to  the  qualifications  of 
persons  to  be  admitted  to  practice  in  the 
courts  of  this  State  as  attorneys,  solicitors 
and  counselors,"  passed  April  13,  1871 : 

2%e  peopU  of  the  StaU  of  yew  York,  reprennUd  in 
SeneUe  ttna  A»»emblif.  do  enaU  a»  foUowe « 

SscTiohf  1.  It  shall  be  the  duty  of  the 
Judges  of  the  court  of  appeals,  or  a  majority 
of  them,  within  twenty  days  after  the  passage 
of  this  act,  to  establish  such  rules  and  regu- 
lations as  they  may  deem  proper,  in  relation 
to  tiie  admission  of  persons  hereafter  applying 

103 


to  be  admitted  as  attorneys,  solicitors  and 
counselors,  in  all  the  courts  of  this  State,  a 
copy  of  which  said  rules,  within  five  da]p 
after  the  adoption  thefeof,  shall  be  filed  in 
the  office  of  the  Secretary  of  State,  and  shall 
be  published  by  him  in  the  session  laws  of 
eighteen  hundred  and  seventy-one;  and  he 
shall  transmit  a  printed  copy  of  such  rules  to 
the  clerk  of  each  of  the  counties  of  this  State, 
and  also  to  the  chief  justice  of  each  of  the 
general  terms  in  this  State. 

§  2.  The  rules  established  as  above  provided 
shall  not  be  changed  or  amended,  except  by  a 
majority  of  the  judges  of  the  court  of  appeals. 

§  3.  Every  male  citizen  of  the  age  of 
twenty-one  years,  hereafter  applying  to  be 
admitted  to  practice  as  attorney,  soFicitor  or 
counselor,  in  the  courts  of  record  of  this 
State,  shaU  be  examined  by  the  justices  of 
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the  supreme  court,  or  a  committee  appointed 
by  said  court,  at  a  general  term  thereof,  and 
if  such  persons  so  applying  shall  b^  found  to 
have  complied  with  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  court  of 
appeals,  and  shall  be  approved  by  said  justices 
of  the  supreme  court,  for  his  good  character 
and  learning,  the  court  shall  direct  an  order 
to  be  entered  by  the  clerk  thereof,  stating 
that  such- person  has  been  so  examined,  and 
found  to  possess  the  requisite  qualifications 
required  by  the  constitution  and  the  rules 
established  by  the  court  of  appeals,  and  there- 
upon such  person  shall  be  entitled  to  practice 
as  an  attorney,  solicitor  and  counselor,  in  all 
the  courts  of  record  of  this  State,  until  he 
shall  be  suspended  from  such  practice  for 
cause,  as  provided   in    sections    eighty-one. 


eighty- two  and  eighty-three  of  part  one, 
chapter  fif%,  title  four,  of  the  reviAed  statates, 
entitled  *'of  judicial  oflBcers."  Nothmg  in 
this  act  contained  shall  be  taken  or  constmed 
to  affect  the  provision  of  chapter  two  hundred 
and  sixty- seven  of  the  laws  of  eighteen  hun- 
dred and  fi(ty-nme,  or  chapter  two  hundred 
and  two  of  the  laws  of  eighteen  hundred  and 
sixty. 

§  4.  This  act  shall  take  efifect  immediately 
Uws  of  1871,  eh.  486. 

In  pursuance  of  the  provisions  of  the  act 
above  given,  the  court  of  appeals  ordained  and 
established  the  following  rules  and  re;;:nia- 
tions  in  relation  to  the  admissioo  of  persons 
hereafter  applying  to  be  admitted  as  attorneys, 
solicitors  aud  counselors  in  the  courts  of  this 
State : 


MUB  OF  THE  CDVST  OP  APPEALS  FOE  TOE  ADEUBIOM  OF  ATT0ESET8»   SOLICITOBS  iMB 

COUHSEtOBS  TO  THE  COVETS  OF  HEW  TOEE. 


State  op  New  Yobs:,  ss.  : 

The  judcres  of  the  Court  of  Appeals,  pursuant  to  the  provisions  of  chapter 
486  of  the  laws  of  1871,  ordain  and  establish  the  following  rules  and 
regulations  in  relation  to  the  admission  of  persons  hereafter  applying  to 
be  admitted  as  attorneys,  solicitors  and  couuseloi'^  in  the  couits  of  this 
State  : 


No  person  shall  be  permitted  to  practice  as  an  attorney,  solicitor  or 
counselor  in  any  court  of  record  in  this  State,  without  a  regular  admission 
and  license  by  the  Supreme  Court  at  a  general  term  thereof.  To  obtain  such 
admission  and  license,  except  in  cases  otherwise  provided  for  by  said  act, 
the  person  applying  must  be  examined  under  the  direction  of  the  court. 
The  time  for  the  examinatmn  of  persons  applying  to  be  admitted  as  attor- 
neys, solicitors  and  counselors,  shall  be  Thursday  of  the  first  week  of  each 
general  term  in  the  several  departments  ;  and  the  time  for  taking  the  oatli 
of  office  shall  be  on  such  day  thereafter  as  the  court  may  direct. 

The  examinations  shall  in  all  cases  be  public,  and  unless  conducted  by 
the  judges  of  the  court,  shall  be  by  not  less  than  three  practicing  law- 
yers of  at  least  seven  years  standing  at  the  bai*,  to  be  appointed  by  the 
court. 

n. 

I       To  entitle  an  applicant  to  an  examination  he  must  prove  to  the  court : 

1.  That  he  is  a  citizen  of  the  United  States,  and  that  he  is  twenty-one 
years  of  age,  and  a  resident  of  the  department  within  which  the  applica- 
tion  is  made,  and  that  he  has  not  been  examined  in  any  other  department 
for  admission  to  practice  and  been  refused  admission  and  license,  within 
three  months  immediately  preceding,  which  proof,  may  be  by  his  own 
affidavit  of  the  facts  ; 

2.  That  he  is  a  person  of  good  moral  character,  by  the  certificate  of 
the  attorneys  with  whom  he  has  passed  his  clerkship,  but  which  certificate 
shall  not  be  deemed  conclusive  evidence,  and  the  court  must  be  satisfied 
on  this  point  after  a  full  examination  and  inquiiy ; 

3.  That  he  has  served  the  clerkship  or  pursued  the  substituted  course 
of  study  prescribed  by  the  rules,  as  requisite  to  an  examination.    The 
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clerkship  may  be  proved  by  the  certificate  of  the  attorneys  with  whom  the 
same  was  served,  or,  in  case  of  their  death  or  removal  from  the  State,  by 
such  other  evidence  as  shall  be  satisfactory  to  the  court. 

The  proof  of  auy  time  of  study  allowed  as  a  substitute  for  any  part  of 
the  clerkship  required  by  these  rules,  shall  be  by  the  certificate  of  the 
teacher  or  president  of  the  faculty,  qnder  whose  instructions  the  person 
has  studied,  together  with  the  affidavit  of  the  applicant ;  the  proof  must 
be  satisfactory  to  the  presiding  judge  of  the  court,  who  alone  shall  make 
the,  order  allowing  a  deduction  from  the  regular  term  of  clerkship  by 
reason  of  such  studies. 

« 

m. 

No  person  shall  be  admitted  to  examination  as  an  attorney,  solicitor  or 
counselor,  unless  he  shall  have  served  a  regular  clerkship  of  three  yesxB 
in  the  office  of  a  practicing  attorney  of  the  Supreme  Court,  after  the  age  of 
seventeen  years. 

rv. 

It  shall  be  the  duty  of  the  attorney  with  whom  the  clerkship  shall  be 
commenced,  to  file  a  ceitificate  in  the  office  of  the  clerk  of  the  Court  of 
Appeals,  certifying  that  the  person  has  commenced  a  clerkship  with  him, 
and  the  clerkship  shall  be  deemed  to  have  commenced  on  the  day  of  the 
filing  of  the  certificate.  A  copy  of  the  certificate,  cei-tified  by  the  clerk 
of  the  Court  of  Appeals,  with  the  date  of  the  filing  thereof,  shall  be 
pr  educed  to  the  court,  at  the  time  of  an  application  for  examination. 

v. 

When  a  clerkship  has  already  commenced,  or  shall  have  commenced 
b(  fore  these  rules  shall  take  effect,  the  certificate  required  by  the  preced- 
ii7  r  rule,  verified  by  the  affidavit  of  the  attorney,  stating  the  time  of  the 
w  tual  commencement  of  such  clerkship,  may  be  filed  at  any  time  before 
the  first  day  of  November  next. 

VI. 

It  shall  be  the  duty  of  an  attorney  to  give  to  a  clerk,  when  he  shall 
leave  his  office,  a  certificate  sbiting  his  moral  character,  the  time  of  clerk- 
ship which  he  has  passed  with  him,  and  the  period  which  has  been  allowed 
him  for  vacation. 

Sot  more  than  three  months  shall  be  allowed  for  vacations  in  any 
year. 

'Che  term  of  clerkship  will  be  computed  by  the  calendar  year,  and  any 
per  on  applying  for  admission,  whose  period  of  clerkship  shall  expire  dur- 
inp  the  term  at  which  the  application  shall  be  made,  will  be  admitted  to 
eji  mination  at  the  customary  day  of  the  same  term. 

VII. 

Any  portion  of  time,  not  exceeding  one  year,  actually  spent  in  regular 
a-  tendance  upon  the  law  lectures  in  the  University  of  New  York,  Cam- 
l  ridge  University,  or  the  law  school  connected  with  Yale  college,  or  a  law 
school  connected  with  any  college  or  university  of  this  State,  having  a 
c'epartment  organized  with  competent  professors  and  teachers,  in  which 
iastructicm  in  the  science  of  law  is  regularly  given,  shall  be  allowed  in 
lieu  of  an  equal  period  of  clerkship  in  the  office  of  a  pi*acticing  attorney 
of  the  Supreme  Couit. 
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vni. 

Persons  who  have  been  admitted  and  have  practiced  three  years  m 
attorneys  in  the  highest  court  of  law  in  another  State,  may  be  admitted 
without  examination,  to  practice  as  attorneys,  solicitors  and  counselors  in 
the  courts  of  this  State.  But  such  persons  must  have  become  residents  of 
this  State  before  applying  for  admission,  and  must  bring  a  letter  of  recom- 
mendation from  one  of  the  judges  of  the  highest  court  of  law  in  the  State 
from  which  they  came. 

IX. 

These  rules  shKll  take  effect  on  the  first  day  of  June,  1871. 

Dated  Albany,  May  1,  1871.  

S.  E.  CHURCH, 
W.  F.  ALLEN, 
M.  GROVER, 
R  W.  PECKHAM. 
CHAS.  A.  RAPALLO, 
CHAS.  J.  FOLGER, 
CHAS.  ANDREWS. 
(Indorsed) 
Filed  May  4,  1871. 

D.  WnxEBS,  Jb., 

Deputy  8etfy  of  Stale. 

State  op  New  York,       )  • 

Ofice  of  Secretary  of  State.  J  **" 

I  have  compared  the  preceding  with  the  original  Rules  and  Regola- 
tions  on  file  in  this  office,  and  do  hereby  certify  that  the  same  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  said  original  Rules  and  Regula- 
tions. 

Given  under  my  hand   and  seal  of  office,  at  the  city  of  Albany,  the 

r     1      sixth  day  of  May,  in  the  year  one  thousand  eight  hundred  and 

•■      'J      seventy-one. 

HOMER  A.  NELSON, 

Secretary  of  State. 


In  Court  op  Appeals,  Friday,  June  16,  1871. — Present  Hon.  Sanpobd 
E.  Church,  Chief  Justice ;  Justices  Aixek,  Grover,  Pegkham,  Foi/jfEB, 
Andrews  and  Rapallo. 

Proclamation  made  and  court  opened. 

The  following  amended  Rules  and  Regulations  were  handed  down : 

State  op  New  York,  ss.  : 

The  Judges  of  the  Court  of  Appeals,  pursuant  to  the  provisions  ol 
chapter  486,  of  the  laws  of  1871,  make  the  following  amendment  to  the 
Rules  established  by  them.  May  1st,  1871,  in  relation  to  the  admission  of 
attorneys  and  counselors  in  the  courts  of  this  State : 

As  to  persons  who  had  been  during  one  year  or  more,  immediately 
preceding  the  first  of  May,  1871,  engaged  in  the  study  of  the  law  in  tlv) 
office  of  a  practicing  lawyer,  or  in  any  law  school,  or  in  the  law  depart- 
ment of  any  college  or  univei'sity,  with  the  view  of  applying  for  admissioo 
to  practice  in  the  courts  of  this  State,  the  said  ruks  adopted  May  H 
1871,  shall  not  take  effect  until  June  1st,  1872,  but  on  proof  of  the  f^ 
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to  the  satisfactioii  of  the  presiding  justice  of  the  general  term,  at  which 
I  such  pei'sons  may  apply  for  admission,  they  shall,  at  any  time  before  June 

I  Ist,  1872,  be   entitled  to  admission   according  to  the  laws  and  practice 

e  existing  at  the  time  of  the  adoption  of  said  rules. 

{  Graduates  of  the  University  of  the  city  of  New  York  who  shall  have 

commenced  their  course  of  study  in  the  law  department  of  that  univer- 

,  sity  at  any  time  prior  to  May  1st,  1872,  shall,   on  complying  with   the 

requirements  of  chapter  187  of  the  laws  of  18(50,  be  entitled  to  admission 

upon  the  examination  and  in  the  manner  provided  in  that  act. 

But  the  proofs  of  citizenship,  age,  residence,  and  good  moral  character, 
required  by  said  Rules,  adopted  May  1st,  1871,  must  be  made  by  all  appli- 
cants for  admission  referred  to  in  this  amendment 

Albany,  June  14,  1871. 

S.  E.  CHURCH, 
W.  A.  ALLEN, 
CHAS.  A.  EAPALLO, 
CHAS.  ANDREWS. 
(Indorsed) 
Filed  June  16,  1871. 

D.  WiLLEBS,  Jr., 

Deputy  Sedy  <^  Stale. 
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[1.2. 


SUPREME  COURT  RULES 


111  pui'suance  of  the  act  of  1870,  ch.  408,  the  following  rules  were 
adopted  in  general  sesaion  of  the  justices  and  judges  in  convention,  at  an 
adjourned  meeting,  at  the  capitol,  in  the  city  of  Albany,  December  20  and 
21,  1^70.  See  ante,  p.  39,  ^  13 ;  Laws  of  1870,  ch.  408 ;  Code,  ^  470, 
and  notes. 

(h*dered,  That  the  following  rules  shall  commence  and  take  effect  on  the 
first  day  of  Febi-uary,  1871  : 

RULE  ONE. 

An%I0ANT8  FOiB  ADMISSION  AB^  ATIOKNErS. 

Applicants  for  admission  to  practice  as  attorneys  and  counselors  of  this 
court,  who  are  entitled  to  examination,  shall  be  examined  in  open  court; 
the  examination  shall  1>e  had  at  general  term,  and  shall  commence  on  the 
first  Wednesday  of  the  January  and  June  general  terms  which  shall  be 
held  in  the  several' judicial  departments  in  each  year,  and  at  no  other  time 
or  place ;  and  no  private  examination  shall  be  permitted.  If  n<»  general 
term  shall  be  held  in  either  of  those  months,  the  examination  ahall  be  at 
the  next  general  term  thereafter. 


Former  Rule  I. 

a.  The  rules  of  the  supreme  court  formerly 
soveming  the  admission  of  attorneys  have 
been  extensively  modified,  and  in  some  par- 
ticulars abrogated  by  the  rules  of  the  court 
of  appeals,  established  pursuant  to  chap. 
486  of  the  Laws  of  1871.  These  rules,  and 
the  act  under  which  they  were  framed,  will 
be  found  on  a  preceding  page. 

6.  Application  of  rules.— These  rules 
shall  be  oinding  upon  all  courts  of  record. 
Laws  of  1870,  ch.  408,  §  13. 

c.  Power  of  the  court  to  disregard 

its  general  rules. — It  has  always  been  a 
custom  of  the  court  to  deviate  from  its  general 
rules  whenever,  in  its  judgment,  a  proper 
case  was  presented.  Clark  v.  Brooks,  26 
How.  285.  And  see  Batterslutll  v.  Davis^  23 
id.  383.  Each  court  is  the  best  judge  of  its 
own  rules,  and  the  higher  courts  will  not 
reverse  the  decision  of  the  court  below  for  a 
construction  of  them,  which  is  not  palpably 


erroneous.  Coleman  ▼.  NanU,  63  Peno.  Stat 
(13  Smith),  178 ;  ciUng  McKinney  y.  MiUMl, 
4W.&S.  25. 

d,  Effect  of  rules. — ^These  rules  were 
made  by  the  whole  court,  under  the  authority 
of  the  Code,  and  may  be  considered  as  giving 
construction  to  the  statute.  Myers  ▼.  Feeter, 
4  How.  240;  S.  C.  2  Code  R.  147. 

e.  Examination  at  Columbia  col- 
lege.—The  act  of  1860,  in  relation  to  the 
admission  of  graduates  of  the  law  department 
of  Columbia  college,  was  passed  for  the  pur- 
pose of  substituting  the  examination  by  the 
law  committee  of  the  college  for  that  of  the 
court.  The  college  diploma  is  competent 
evidence  as  to  the  legal  attainments  of  the 
applicant.  Matter  of  the  Application  of  Coopfr, 
22  N.  Y.  (8  Smith),  67;  S.  C.  11  Abb.  301. 
sub  nom.  Matter  of  the  Graduates;  20  How. 
1;  Rev'g  S.  C.  31  Barb.  353;  19  How.  97; 
10  Abb.  348;  Laws  of  1860,  ch.  187. 


RULE  TWO. 

WHAT  IS   REQUIRED  OF  APPLICANTS. 

To  entitle  an  applicant  to  examination,  he  must  prove  to  the  court : 
Idt.  That  he  is  a  citizen  of  the  United  States,  and  that  he  is  twenty-one 

years  of  age,  and  a  resident  of  the  department  in  which  he  applies,  which 

proof  may  he  made  by  his  own  affidavit  of  the  fact ; 

2d.  The  evidence  of  ^ood  moral  character  shall  be  the  certificate  of  ft 

I'^vpvctabie  counselor  of  thin  court,  or  of  some  other  respectably  persou 
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known  to  the  court,  or  of  a  committee  to  he  appointed  by  the  court.  Such 
certiticate  shall  not  be  deemed  conchisive  evidence,  and  the  court  must  be 
satisfied  on  the  point,  after  a  full  examination  and  inquiry ; 

3d.  Such  applicant  must  sustain  a  satisfactory  examination  upon  the 
law  of  real  and  personal  property,  contracts,  partnership,  negotiable  paper, 
principal  and  agent,  principal  and  surety,  insurance,  executors  and  admin- 
istrators, bailments,  corporations,  personal  rights,  domestic  i*elations,  wills, 
equity  jurisprudence,  pleadings,  practice  and  evidence ; 

4th.  Applicants  for  admission  from  other  States  shall  conform  to  the 
foregoing  rules.  The  examination  may  be  dispensed  with  if  they  produce 
a  certificate  from  a  judge  of  the  highest  court  of  original  jurisdiction  iu 
the  State  from  which  they  came,  to  the  effect  that,  for  three  years  imme- 
diately preceding,  they  have  practiced  as  attorneys  or  counseloi*s  iu  such 
court,  and  that  they  are  in  good  standing  as  such  attorneys  or  counselors ; 

5th.  Applicants  admitted  shall  sign  a  roll,  audsubscribe  and  take  the 
constitutional  oath  of  office. 


Former  Rule  II,  amended.- 

a.  Citizen  — A  citizen  of  another  State  has 
no  absolute  right  to  admission  to  the  bar  of  the 
supi-eme  court  of  this  State,  although  possessed 
of  all  the  other  requisite  qualiHcations.  The 
woi-d  "  citizen,"  in  article  6,  section  8,  of  the 
State  constitution,  must  be  construed  as 
meaning  a  citizen  of  this  State.  Matter  of 
Henry,  40  N.  Y.  (1  Hand),  560. 

6.  Allegiance.  —  The  act  of  Congress 
passed  January  24, 1865,  virtually  prohibiting 
all  persons  who  had  borne  arms  against  the 
United  States  from  being  admitted  to  the  bar 
of  the  supreme  court  of  the  United  States,  is 
unconstitutional,  and  the  oath  prescribed 
cannot  be  exacted.  Matter  of  Garland,  32 
How.  241. 

c.  Moral  character— removal.— As 

the  possession  of  a  good  moral  character  is 
one  of  the  constitutional  and  statutory 
requisites  to  admission,  so  the  lack  of  it 
furnishes  a  good  ground  for  removal.  Where 
it  satisfactorily  appears  that  no  reliance  can 
be  placed  upon  the  word  or  oath  of  an 
attorney,  he  is  manifestly  disqualified,  and 
it  is  the  duty  of  the  court  to  strike  the  name 
of  the  party  from  the  roll  of  attorneys.  Mc^ 
ter  of  Percy,  36  N.  Y.  (9  Tiflf.).  651.  The 
act  of  the  su()erior  court,  removing  an  attor- 
ney from  practice,  cannot  be  reviewed  or  coi^ 


rected  after  judgment  by  the  supreme  court, 
on  a  writ  of  certiorari,  BandalTs  Case,  11 
Allen,  472.  Nor  will  the  supreme  court  issue 
a  writ  of  mandamus,  directing  the  superior 
court  to  restore  an  attorney,  although  bis  re- 
moval was  effected  without  any  previous  writ- 
ten charge  against  him,  or  any  summons  or 
other  process  to  bring  him  before  the  court, 
id.  473. 

d.  Qualification. — A  legal  student  need 
not  expect  to  become  qualified  for  admission 
to  practice  by  a  few  months'  casual  and  super- 
ficial reading.  He  must  understand  the  old 
system  before  he  can  practice  the  new.  He 
must  master  Blackstonc,  Cruise,  Kent,  Sug< 
den,  Comyn,  Chitty,  Starkey,  Greenleaf, 
Story,  and  the  provisions  of  the  Revised 
Statutes,  before  he  can  begin  to  peruse  the 
Code  with  advantage.  Matter  of  Pratt,  13 
How.  1. 

e.  Non-resident. — An  attorney  does  not 
cease  to  be  an  attoniey  by  removing  from  the 
State;  but  he  ceases  to  have  the  right  to 
practice  while  he  conUnues  to  be  a  non-resi- 
dent. Richardson  v.  Brooklyn  City  and  New- 
toton  Sailroad  Co,  22  How.  368.  Except  as 
provided  by  the  Laws  of  1866,  ch.  175,  repeal 
ing  ch.  43,  Laws  of  1862. 


Rights  and  Duties  of  Attorneys. 


a.  Appearance. — After  an  attorney  has 
appearea  in  an  action,  all  subsequent  pro- 
ceedings roust  be  conducted .  through  him. 
Webb  V.  DiU,  18  Abb.  264 ;  Purvis  v.  Gray, 
39  How.  1.  A  client  has  no  right  to  interfere 
with  the  attorney  in  the  due  and  orderly  con- 
duct of  a  suit,  liead  v.  French,  28  N.  T.  (1 
Tiff.),  285.  Nor  to  appear  on  the  reconl  in 
person  while  the  retainer  continues.  Halsey 
V.  Carter,  6  Rob  535.  It  was  intended  by 
§  417  of  the  Code  to  substitute  the  attorney 
m  the  place  of  the  party  in  all  cases  where  an 
attorney  has  appeared.  Purvis  ▼.  Crray,  39 


How.  1.  The  death  of  a  party  revokes  th» 
appointment  of  his  attorney.  Putnam  v.  Van 
Buren,  7  How.  31. 

6.  Unauthorized  appearance.-— An 

attorney  is  liable  to  be  disgraced  and  pun- 
ished for  *buch  gross  violation  of  duty  as  to 
fraudulently  appear  in  an  action  without 
authority.  Brotvn  v.  Nichols,  42  N.  Y.  (3 
Hand),  26.  The  a|>pearance  of  an  attorney 
without  authority  is  a  nullity.  Bean  v.  Math' 
er,  1  Daly,  440.  But  see  Hamilton  v.  Wright^ 
37  N.  Y.  (10  Tiff.),  502,  506;  S.  C.  5  Trans. 
App.  I.    As  a  general  rule,  where  an  attomay 
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appeftra  without  authority,  and  is  responsible, 
the  court  will  not  interfere  if  the  opposite 
party  has  acquired  rights,  but  will  leave  the 
party  to  \m  remedy  against  the  attorney. 
Broum  ▼.  NichoU,  42  N.  Y.  (3  Hand),  26 ; 
HamiUonr.  Wright,  37  N.  Y.  (10  Tiff.),  502 ; 
8.  G.  5  Trans.  App.  1 ;  Armstrong  v.  Craig, 
18  Barb.  387 ;  AUen  ▼.  Stone,  10  id.  547 ;  Bo- 
gardm  ▼.  Livingston,  7  Abb.  428;  S.  G.  2 
Hilt.  236 ;  WiUiams  v.  Van  Valkenburg,  16 
How.  144.  And  see  EUstoorth  t.  Campbell, 
31  barb.  134. 

e.  Misoondnot  of  attorney.— The 

court  has  power  to  relieve  a  party  to  an 
action  from  a  judgment  or  order  obtained 
against  him  by  reason  of  the  negligence,  igno- 
rance, or  fraud  of  his  attorney.  Sharp  y. 
Mayor,  etc,  of  New  York,  31  Barb.  578; 
S.  G.  19  How.  193;  Aff'g  "S.  G.  9  Abb.  426; 
18  How.  213;  Alston  t.  SchUling,  7  Rob. 
74;  Quinn  ▼.  Lloifd,  id.  538;  S.  G.  36  How. 
378 ;  5  Abb.  N.  S.  281.  See  Bean  t.  Mather, 
I  Daly,  440. 

d.  Extent  of  authority.— An  attorney 
authorized  only  to  sue  on  a  note  has  no  power 
to  release  an  indorser  without  the  consent  of 
his  client.  Ewt  River  Bank  ▼.  Kennedy,  9 
Bosw.  543.  But  an  attorney  has  power  to 
open  a  default  without  the  consent  of  his 
client.  Clussman  y.  Merkel,  3  Bosw.  402. 
And  even  contrary  to  his  express  instructions. 
Bead  y.  French,  28  N.  Y.  (1  Tiff.),  285.  An 
attorney  has  all  the  authority  for  the  conduct- 
ing and  managing  of  an  action,  and  for  the 
collection  of  the  &bt;  but  he  has  no  right  to 
compromise  a  debt,  or  take  a  part  and  give  a 
satisfaction  piece  for  the  whole ;  nor  can  he 
bind  his  client  to  an  appeal  bond,  although  it 
may  be  for  his  client's  interest.  He  cannot 
compromise  and  discontinue  a  suit  brought 
to  recover  possession  of  lands,  even  if  he  gets 


a  conveyance  of  the  greater  part  of  the  land 
in  dispute.  Quinn  v.  Lloyd^  7  Rob.  538 ;  S.  G. 
36  How.  378 ;  5  Abb.  N.  S.  281 ;  Beers  v. 
Hendrickson,  6  Rob.  53. 

e.  Buying  ohoee  in  acticm.  — No 

attorney,  counselor  or  solicitor  shall  directly 
or  indirectly  buy,  or  be  in  any  manner  inter- 
ested in  buying,  any  bond,  bill,  promissoiy 
note,  bill  of  exchange,  book  debt,  or  other 
thing  in  action,  with  the  intent  and  for  the 
purpose  of  bringing  any  suit  thereon..  2  B.  S. 
288,  §  71.  But  the  fact  that  an  attorney 
purchases  railroad  bonds  and  stocks,  and 
afterwards  brings  an  action  thereon,  as  a 
stockholder,  will  not  bring  him  within  the 
statute.  The  purchase  ol  stock  is  not  within 
the  pi-ohibition.  Bamsay  v.  Gould,  39  How. 
62;  8.  0.  8  Abb.  N.  S.  174;  57  Barb.  398. 
The  Code  has  not  changed  the  forma*  lar 
prohibiting  the  purchase  by  an  attorney  of 
the  property  of  his  client,  the  subject  of  liti- 
gation. Anonymous,  16  Abb.  423;  Brother- 
son  y.  Consalus,  26  How.  213.  The  statute 
does  not  apply  to  judgments.  lb. 

/.  Money  received, — ^Whencver  attor- 
neys receive  money  in  their  professional  cbar-. 
acter,  from  clients,  whether  in  connectioo 
with  any  legal  proceeding  or  not,  the  right 
exists  of  proceeding  summarily  against  them 
to  compel  the  payment  of  such  money  to 
their  clients.  Grants  Case,  8  Abb.  357 ;  S.  C. 
17  How.  260,  sub  nom.  Grant  v.  Chester, 

g.  Fees. — An  attorney  is  entitled  to  Ids 
fees  on  the  entry  of  judgment.  Adams  v. 
Fort  Plain  Bank,  23  How.  45;  S.  G.  36 
N.  Y.  (9  Tiff.),  255;  2  Trans.  App.  234. 

h.  Attorney's  clerk.— An  attorney's 

clerk,  however  extensive  his  general  powers 
may  be,  cannot  discontinue  an  action  without 
the  consent  of  his  principal.  Irvine  y.  Spring, 
7  Rob.  293;  S.  0.  35  How.  479. 


RULE  THREE. 

PAPERS,   WHERE   FILED. 

Papers  shall  be  filed  in  the  county  specified  in  the  complaint  as  the 
place  of  trial.  In  case  the  place  of  trial  is  changed,  the  papers  then  on 
tile,  and  those  afterwards  filed,  shall  be  filed  in  the  clerk's  oflice  of  the 
county  specified  in  the  order,  and  all  other  papers  in  the  cause  shall  be 
filed  in  the  county  so  specified. 

Part  of  fonner  Rule  III,  amended. 


a.  By  whom  filed. — It  is  the  duty  of 
the  respective  attorneys  to  file  the  papers 
used  on  special  motions.  Savage  y.  Belyea,  3 
How.  276;  S.  C.  1  Code  R.  42;  Anonymous, 
6  Cow.  13. 

b.  On  appeal. — Where  the  defendants  en- 
tered judgment  of  nonsuit,  and  filed  the  roll 


in  Ulster  county,  where  the  yenue  was  Isid, 
and  on  appeal  to  the  general  term  at  Albany 
judgment  was  affirmed,  and  the  defendsnU 
entered  judgment  and  filed  another  roll  in  Al- 
bany county,  the  court  held  that  the  Utter 
judgment  was  irregular.  Andrews  y.  DwroaA 
6  How.  191 ;  S.  C.  1  Code  R.  N.  S.  410. 


RULE  FOUR 

PAPERS  ON  MOnOK  TO  BE  FHjED,   WHEN. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion  are  re- 
quired by  law  to  be  filed,  and  the  order  to  be  entered  in  a  eounty  other 
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than  that  in  which  the  motion  is  made,  the  clerk  shall  deliver  to  the  party 
prevailing  in  the  motion,  unless  the  court  shall  otherwise  direct,  a  certified 
copy  of  the  rough  miuutes,  showing  what  papers  were  used  or  read,  together 
with  the  affidavits  aod  papers  usea  or  read  upon  such  motion,  with  a  note 
of  the  decision  thereon,  or  the  order  directed  to  be  entered,  properly  cer- 
tified. And  it  shall  be  the  duty  of  the  party  to  whom  such  papers  are 
delivered,  to  cause  the  same  to  be  filed  and  the  proper  order  entered  in 
the  proper  county  within  ten  days  thereafter ;  or,  in  default  thereof,  he 
shall  lose  the  benefit  of  the  said  order. 


Part  of  former  Rule  III. 

a.  Where  the  order  is  not  entered  in  the 
proper  oountj  within  ten  days,  it  becomes  in- 
operative and  of  no  effect.  *  Sage  r.  MoaTier, 
17  How.  367. 

&.    Where  the  prevailing  party  fails  to  file 


the  afSdavits  used  on  a  motion,  the  court  will 
compel  him  to  do  this  upon  suggestion.  A 
formal  notice  of  motion  is  not  necessary. 
Anonytnous,  5  Cow.  13. 


BULE  FIVE. 

FIUNG  UNDERTAKINGS   AND  AFEIDAVITS. 

It  shall  be  the  duty  of  the  plaintiff* 's  attorney  forthwith  to  file  with  the 
clerk  of  the  court,  all  undertakings  given  upon' procuring  an  order  of  arrest, 
an  injunction  or  an  attachment,  with  the  approval  of  the  justice  or  judge 
taking  the  same  indorsed  thereon ;  and  in  case  such  undertaking  shall 
not  be  so  filed,  the  defendant  shall  be  at  liberty  to  move  the  court  to 
vacate  the  proceedings  for  irregularity,  with  costs,  as  if  no  undertaking  had 
been  given.  It  shall  also  be  the  duty  of  the  attorney  to  file  at  the  same 
time,  and  under  the  like  penalty,  the  affidavits  upon  which  an  injunction  or 
attachment  has  been  granted,  and  also  the  affidavit  upon  which  an  order 
for  the  service  of  a  summons  by  publication  or  an  order  for  a  substituted 
service  of  a  summons  has  been  granted,  together  with  the  order  for  such 
seiTice. 


Former  Rule  lY,  amended. 

a.  Indorsement. — ^Where  the  plaintiff's 
attorney  filed  an  undertaking  given  upon  pro- 
curing an  order  of  arrest,  which  was  not  in- 
dorsed with  the  approval  of  the  justice  who 
granted  the  order,  the  court,  on  motion,  va- 
cated the  order  of  an-est  with  costs.  NetoeU  v. 
Doran,  21  How.  427. 

6.  Papers  upon  procuring  iz\iunc- 

tion. — Where  it  appears  by  the  affidavit  of 
the  plaintiff,  that  the  omission  to  file  the 
papers  upon  which  an  injunction  has  been 
granted  was  an  inadvertence,  the  court  may, 
in  its  discretion,  relieve  the  plaintiff  from  the 
consequences  of  such  omission,  on  terms. 
LefftngweU  v.  Chave,  19  How.  54;  S.  0.  5 
Bosw.  703 ;  10  Abb.  472.    Where  the  affidavit 


was  illegible,  and  the  injunction  had  not  been 
served  on  the  defendant  personally,  and  the 
papers  had  not  been  filed,  the  court,  on  these 
grounds,  dissolved  the  injunction.  Johnson 
V.  Caa^y  28  How.  492;  S.  C.  3  Rob.  710. 

c.  On  attax3hnient. — The  non-filing  of 

an  affidavit  upon   which  an  attachment   is 
issued,  does 'not  affect  the  warrant  or  the  pro 
ceedings  under  it.  JSrosA  v.   Wielarsky,  36 
How.  253. 

d,  Practloe  In  coturt  of  common 

pleas.«-Where  the  court  exacts  bonds  as  a 
condition  of  granting  relief  or  favor,  such 
bonds  must  be  filed  with  the  clerk  of  the 
court,  as  a  paper  in  the  cause.  Bice  v.  Whit' 
Jock,  15  Abb.  419. 


RULE  SIX. 

SHEBIFF  TO  ¥*p,f;  QBDER  AND  AFFIDAVIT  ON  ARREST. 

The  sheriff  shall  file  with  the  clerk  the  order  or  process  and  original 
affidavits  on  which  an  arrest  {$  made,  within  ten  days  after  the  arrest. 

former  Rule  YJT,  amended. 

VH 
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RULE  SEVEN. 

PAFBBS,   ON   MOTION,   TO  BE  FILED. 

When  any  order  on  a  non-enumerated  motion  is  entered,  all  the  papers 
used  on  the  motion  shall  be  filed  with  the  clerk,  or  the  same  may  be  set 
aside  as  irregular. 

Nev. 

RULE  EIGHT. 

BAIL,   WHEN  TO  JU8TIFT. 

Whenever  bail  are  required  to  justify,  they  shall  justify  within  the 
county  where  the  defendant  shall  have  been  arrested,  or  where  the  bail 
reside.     In  no  case  shall  an  aUomey  be  surety  on  any  tmderiakinffm 

Former  Rule  Y,  with  the  addition  of  the  words  in  itdUe, 
As  to  beil  and  justification,  see  ante,  pp.  361,  3d2. 


\ 


RULE  NINE. 

8UBBTIE&  TO  JUSTIFT,   AND  BONDS,   ETC.,   TO  BE  AGKNOWUBDGEIX 

Whenever  a  justice,  or  other  officer  approves  of  the  security  to  be  ^ven 
in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be  his  duty  to  require 
personal  sureties  to  justify,  or,  if  the  security  offered  is  by  way  of  naort- 
gage  on  real  estate,  to  require  proof  of  the  value  of  such  real  estate. 
And  all  bonds  and  undertakings,  and  other  securities  in  writing,  shall  be 
duly  proved,  or  acknowledged  in  like  manner  as  deeds  of  real  estate, 
before  the  same  shall  be  received  or  filed. 


Former  Rule  VI,  amended. 

a.  Affidavit. — ^The  affidavit  of  justification 
should  be  annexed  to  the  undertaking  and 
filed  therewith.  Van  Wegd  v.  Van  Wegd, 
3  Paige,  38. 

b.  Amendments. — Where  an  undertak- 
ing has  not  been  proved  or  acknowledged  as 
reqiiiied  by  this  Kule,  the  defect  may  b«  rem- 


edied on  terms.  Ckmklin  t.  Duteher^  5  How. 
386 ;  S.  C.  I  Code  R.  N.  S.  49;  Ridabock  r. 
Levy,  8  Paige,  197 ;  Harrington  v.  American 
Life  Insurance  and  Trust  Co.  1  Barb.  244 ; 
Beach  T.  Southioorth,  6  Barb.  173 ;  S.  C.  1 
Code  R.  99 ;  JU  'Laren  v.  Charrier,  5  Paige, 
530. 


RULE  TEN. 

HOW   sheriff's   RETURN   COMPELLED. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or  other 
officer,  to  return,  deliver  or  tile  any  process,  or  other  paper,  by  the  provis- 
ions of  the  Code  of  Procedure,  any  party  entitled  to  have  such  act 
done,  may  serve  on  the  officer  a  notice  to  return,  deliver  or  file  such 
process,  or  other  paper,  as  the  case  may  be,  within  ten  days,  or  show  cause 
at  a  special  term,  to  be  designated  in  said  notice,  why  an  attachment  should 
'  not  issue  against  him. 


Former  Rule  VIII. 

a.  Non-payment  of  fees.— A  sheriff 

18  entitled  to  prepayment  of  fees  before  the 
aerrice  of  process.  But  haying  made  the  ser- 
Tice,  and  waived  the  right  of  prepayment,  he 
cannot  refuse  to  make  a  return  because  his 
fees  have  not  been  paid.  Wait  v.  Schoon- 
maker,  15  How.  460. 

h.  litabUity  of  sheriff —A  sheriff  is 


bound  by  law  to  return  an  execution  accord- 
ing  to  the  requisition  of  the  statute  at  his 
peril.  If  he  neglects  it,  he  renders  himself 
liable  to  an  attachment  or  an  action  at  the 
election  of  the  party  agorieved ;  and  in  all 
cases  the  onus  is  on  the  sheriff  to  excuse  the 
default.  Wilson  v.  Wright,  9  How.  459. 

c.  Stay  of  proceedix]iS8.^But  where 
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an  order  was  made  staying  proceedings  upon 
an  execution  in  the  hands  of  the  sheriif,  and 
the  plaintiff's  attorney  served  upon  the 
sheriff  notices  requiring  him  to  return  the  ex- 
ecution within  ten  days  or  show  cause  why 
an  attachment  should  not  issue  against  him 
for  contempt,  held^  that  the  sheriff  was  ex- 


onerated from  the  duty  of  returning  the  exe- 
cution if  the  stay  continued  in  force  up  to  the 
expiration  of  the  ten  days ;  and  that  the 
plaintiff's  attorney  should  furnish  the  sheriff 
with  proof  that  the  stay  had  been  vacated  if 
he  desired  to  bring  the  sheriff  into  contempt. 
People  T.  Camley,  3  Abb.  215. 


RULE  ELEVEN. 

CLERKS  TO   KEEP  BOOKS. 

The  several  clerks  of  the  courts  shall  keep  in  their  respective  offices,  in 
addition  to  the  *^  judgment  book/'  required  to  be  kept  by  ^  279  of  the 
Code  of  Proceedure : 

Ist.  A  book  properly  indexed,  in  which  shall  be  entered  the  title  of  all 
civil  actions  and  special  proceedings,  with  proper  entries  under  each, 
denoting  the  papers  filed  and  the  orders  made,  and  the  steps  taken  therein, 
with  the  dates  of  the  several  proceedings ; 

2d.  An  index  of  all  undertakings  tiled  in  the  office,  stating  in  appro- 
priate columns  the  title  of  the  cause  or  proceeding  in  which  it  is  given, 
with  a  general  statement  of  its  condition,  or  a  reference  to  the  statute  under 
which  it  is  given ;  and  the  date  when,  and  before  whom  acknowledged  or 
proved,  by  whom  approved,  and  when  tiled,  with  a  statement  of  any  dis- 
position or  order  made  of  or  concerning  it ; 

3d.  Such  other  l)ooks,  properly  indexed,  as  may  be  necessary  to  enter  the 
minutes  of  the  court,  docket  judgments,  enter  orders  and  all  other  neces- 
saiy  matters  and  proceedings ;  and  such  other  books  as  the  comls  of  the 
respective  districts,  at  a  general  term  may  direct. 

Part  of  former  Rule  IX,  amended. 


a.  Correcting  errors. — ^An  entry  made 
by  a  clerk  of  the  court  in  his  minutes  may 
be  so  amended  by  him  as  to  correct  an  error 
therein,  and  conform  the  entry  to  the  decision 
made  by  the  court.  Smith  v.  (7oe,  7  Rob.  477. 

b.  Caption  — It  is  not  erroneous  to  state 
in  the  caption  of  an  order  made  on  the  trial 
of  an  action,  that  it  was  made  at  a  special 
term.  lb. 


c.  Pendencv  of  suits.— It  shall  be  the 

duty  of  the  cleric  of  the  county  of  Kings,  to 
record  in  suitable  books  all  notices  of  the 
pendency  of  suits,  hereafter  filed  in  his  office. 
Laws  of  1859,  ch.  212.  Similar  provisions 
wera  enacted  in  respect  to  the  duties  of  county 
clerks  of  other  counties.  Laws  of  1864,  ch. 
53. 


RULE  TWELVE. 

JUDGMENT  TO   BE   FILED   AND  DOCKETED. 

Judgments  shall  ouly  be  filed  and  entered,  or  docketed,  in  the  offices 
of  the  clerks  of  the  courts  of  this  State,  (vithin  the  hours  during  which,  by 
law,  they  are  required  to  keep  open  their  respective  offices  for  the  transac- 
tion of  business,  and  at  no  other  time. 

Part  of  former  Role  IX,  amended. 


a.  Priority  of  lien.— All  judgmenu 

filed  and  docketed  by  a  clerk  out  of  ofiBce 
hours  take  effect  and  become  liens  equally  at 
the  next  office  hour  after  -such  docketing. 
France  ▼.  Hamilton,  26  How.  180 ;  Wardell 


T.  Masony  10  Wend.  573.  See  LemMi  T. 
StaaiSy  I  Cow.  592.  (These  cases  were  de- 
cided prior  to  the  amendent  adding  the  last 
five  words.) 


RULE  THIRTEEN. 

ATTORNEYS   TO  INT'ORSE   PAPEBS   SERVED. 

On  process  or  papers  to  be  served,  the  attorney,  besides  suliscribing  or 
indorsing  his  name,  shall  add  thereto  his  place  of  business;  and  if  he  shall 
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neglect  to  do  so,  papers  may  be  served  on  him  at  his  place  of 
through  the  mail,  by  directing  them  according  to  the  best  information 
which  can  conveniently  be  obtained  concerning  his  residence  and  paying 
postage  thereon.  If  neither  place  of  business  nor  residence  can  be  found, 
service  may  be  made  by  filing  the  papers  with  the  clerk. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  defends  in  person, 
whether  he  be  an  attorney  or  not. 


Former  Role  X^  amended. 

a.  Notioe  of  jndc^ent.-— A  notice  of 
Judgment  gerved  l>y  an  attornej,  unsigned, 
and  with  no  place  of  business  mentioneid^  is 
a  nullity.  Yorka  y.  Ptck,  17  How.  192.  The 
same  is  true  of  all  notices  served  without  the 
signature  of  the  attorney.  DemiU  r.  Leonard. 
19  How  182. 

h   Servloe  by  zaalL— An  attorney,  or  a 


party,  haring  fixed  his  place  of  readence  for 
the  purposes  of  the  action,  in  the  manner 
prescribed  by  the  rule,  serrice  by  mail  ou 
only  be  made  by  him  at  the  plaoe  thus  indi- 
catedy  and  the  opposite  ptity  can  onlpr  make 
service  upon  him  by  mail  by  addressmg  him 
at  that  place.  Hard  v.  DavU,  13  How.  57. 


RULE  FOURTEEN. 

WHAT  TO  BB  DEEMED  AS  AFPEARANCB. 

Service  of  notice  of  an  appearance  or  retainer  generally,  by  an  attor* 
ney  for  the  defendant,  shall  in  all  caaes  be  deemed  an  appearance.  And 
the  plaintiff,  on  filing  such  notice,  at  any  time  thereafter,  with  proof  of 
service  thereof,  may  have  the  appearance  of  the  defendant  entered,  as  of 
the  time  when  such  notice  was  served. 


Former  Bule  XL 

.    a.  Appearanoe  in  person.— A  party 

having  appeared  by  attorney,  cannot  appear 
in  person  while  the  retainer  continues.  Hdhey 
Y.  Carter,  6  Rob.  635. 

b.  What  constitutes  appearance.— 

A  notice  of  motion  signed  by  an  attorney,  as 
*'  attorney  for  the  defendant,*'  is  a  sufficient 
notice  of  appearance.  Kelsev  v.  Covert,  15 
How.  92 ;  S.  0.  6  Abb.  336  O^O  Or  the  ser- 
vice of  an  order  extending  the  time  to  answer,  * 
with  the  papers  used  on  the  motion.  Quin  ▼. 
TiUon,  2  Duer,  648.  Or  a  notice  of  motion. 
McKenster  v.  Van  Zandt,  1  Wend.  13 ;  Bax- 
ter Y.  Arnold,  9  How.  445.  A  notice  of  bail. 
Quick  Y.  MerrUl,  3  Gaines,  133.  Or  arguing  a 
motion  in  open  court.  Cooley  y.  Lawrenee,  12 
How.  176;  S.  G.  5  Duer,  605. 

e.  Appearance  entered.— A  notice  of 

retainer  is  not  an  appearance  entered,  within 
the  meaning  of  the  act  of  Gongress  regulating 
the  remoYal  of  causes  from  a  State  to  a  Fed- 
eral court.  But  filing  such  notice  wiUi  the 
derk  will  be  considered  an  appearance  entered. 


FiM  Y.  BkUr,  1  Gode  R.  N.  S.  292;  S.  C. 
Aff'd,  id.  361. 

d.  Husband  and  wife.— Where  no 
atteinpt  is  made  to  charge  the  separmte  estate 
of  a  married  woman,  but  an  action  is  broogfat 
against  both  husband  ani  wife,  an  af^pearanoe 
by  the  husband  is  an  i^pearanoe  for  both. 
Foote  Y.  Lathrop,  53  Barb.  183 ;  S.  0.  41 
N.  Y.  (2  Hand),  358. 

e.  After  time  to  answer.— A  defend- 
ant who  has  not  appeared  in  an  action  before 
the  time  to  answer  has  expired  is  not  entitled 
to  a  notice  of  assessment  of  damages  on 
a  failure  to  answer.  Pearl  y.  Bobitatehek,  2 
Daly  50. 

/.  Limited  and  general  retainer.-- 

As  to  the  effect  of  a  limited,  and  of  a  geneni 
retainer,  see  Webb  y.  Mott,  6  How.  439; 
Sprague  y.  Irwin,  27  id.  51;  Slurfer  y. 
Humphrey,  15  id.  564 ;  Tuttle  y.  SmUh,  U 
id.  395;  Macomber  y.  Mayor,  etc  cf  ifeio 
York,  17  Abb.  35. 


RULE  FIFTEEN. 

GHANOE  OF  ATTORNEY. 


An  attorney  may  be  changed  by  consent,  or  upon  cause  shown,  and  upon 
auch  terms  as  shall  be  just,  upon  the  application  of  the  client ;  by  the  order 
of  a  justice  of  the  court,  and  not  otherwise. 


Fonner  Rule,  XII. 
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a.  Bight  of  client. — As  a  genei-al  rule, 
the  right  of  a  party  to  change  his  attorney  is 
an  absolute  right,  but  can  be  exercised  only 
on  order  of  the  court,  and  on  such  terms  as 
may  be  just.  Hcuslett  v.  Gill,  5  Rob.  611 ; 
Wolf  T.  Trochelman,  id. ;  Parker  v.  City  of 
Williamsburgh,  13  How.  250. 

b.  Right  of  attorney.— Where  attor- 
neys are  changed  in  an  action,  the  lien  of  the 
former  attorney  on  any  papers  for  what 
ever  sum  is  due,  will  be  preserved.  Hazlett 
V.  GUly  5  Rob.  611.  In  special  cases  the 
substitution  will  be  permitted  only  on  pay- 
ment of  the  attorney's  costs.  Wolf  v.  Troch- 
elnian,  5  Rob.  611 ;  Creighton  v.  Ingersoll,  20 
Barb.  541.  Where  an  attoiney  is  employed 
by  a  party,  the  law  implies  a  contract  between 
tnem,  and  before  a  new  partner  can  be  made 
a  party  to  the  contract,  there  must  be  some 
understanding  or  agreement  to  place  him  in  a 
position  which  would  entitle  him  to  make  a 
claim  against  the  client  who  originally  did 
not  employ  him.  Where  no  such  agreement 
or  substitution  has  been  made,  the  relation  of 
attorney  and  client  does  not  exist  as  to  the  new 
firm ;  but  the  former  attorney  may  recover  for 
his  services  in  the  suit  in  an  action  brought  by 
him  alone.  Davis  v.  Peck,  54  Barb.  425. 


e.  Order  entered  and  notioe  served. 

Until  the  order  of  substitution  is  regularly 
entered,  and  a  notice  thereof  served  on  the 
adverse  party,  such  party  will  be  justified  iu 
treating  only  with  the  atttomey  who  first  ap- 
peared in  the  action.  Parker  v.  City  of  Wtl- 
liamslntrgh,  13  How.  250;  Robinson  v.  Mo- 
Clellan,  1  id.  90.  But  where  an  attorney 
had  given  his  consent  to  the  substitution  of 
another  attorney,  and  afterwards  entered  into 
a  stipulation  exceeding  his  authority,  the  stip- 
ulation was  held  null  and  void,  although  no 
order  had  been  entered  upon  his  consent. 
Quinn  v.  Lloyd,  36  How.  378;  S.  C.  5  Abb. 
N.  S.  281 ;  7  Rob.  538. 

d.  When  order  unnecessary.— The 

authority  of  attorney  to  act  for  the  defendant 
in  an  action,  ceases  on  the  entry  of  judment. 
The  defendant  is  at  liberty  to  employ  another 
attorney  without  an  order  for  substitution. 
Egan  v.  Booney,  38  How.  121. 

e.  Service  of  papers.— It  is  sufficient 

to  serve  upon  the  adverse  party  the  notice  of 
substitution;  the  order  need  not  be  served; 
B0gardus  v.  Bichtmeyer,  3  Abb.  179;  Dor^ 
Ion  V.  Lewis,  7  How.  132. 


RULE  SIXTEEN. 

STIFULATIONd. . 

No  private  agreement  or  consent  between  the  parties  or  their  attorneys, 
in  respect  to  the  proceedings  in  a  cause,  shall  be  binding,  unless  the  same 
shall  have  been  reduced  to  the  form  of  an  order  by  consent,  and  entered, 
or  unless  the  evidence  thereof  shall  be  in  writing,  subscribed  by  the  party 
against  whom  the  same  shall  be  alleged,  or  by  his  attorney  or  counsel. 

Former  Rule  XIII. 


a.  Stipulations  in  court.— The  rule 

which  requires  all  agreements  between  parties 
and  their  attorneys,  in  respect  to  the  proceed- 
ings in  a  cause,  to  be  in  writii^,  has  no  appli- 
cation to  stipulations  or  agreements  entered 
into  by  the  counsel  for  the  respective  parties 
on  the  trial  of  the  cause,  and  entered  upon 
the  minutes.  Staples  v.  J^arker,  41  Barb.  648 : 
Banks  v.  American  Tract  Society,  4  Sandf. 
Ch.  438;  Jewett  v.  Albany  City  Bank, 
Clarke's  Ch.  242.  Where  an  absolute  and 
unqualified  admission  is  made  in  a  pending 
cause,  whether  by  written  stipulation  of  the 
attorney,  or  as  matter  of  oroof  on  the  hear- 
ing, it  cannot  be  relractea  at  a  subsequent 
trial,  unless  by  leave  of  the  court.  Owen  v.. 
Cawley,  36  N.  T.  (9  Tiff),  600;  S.  C.  42 
Barb.  105 ;  3  Trans.  A  pp.  270.  An  agreement 
made  at  the  hearing  before  a  referee,  although 
not  in  writing,  can  be  enforced.  Such  an 
agreement  is,  in  eflbct,  made  in  open  court. 
Livingston  v.  Gidney,  25  Uow.  1 ;  Coming 
T.  Cooper,  7  Paige,  587. 

b.  Stipulations  out  of  court.— -As  a 
rule,  all  stipulations  and  agreements  made 
oot  of  court  must  be  in  writing.  Broome  v. 


Wellington,  1  Sandf.  664 ;  Mulligan  v.  Bro- 
phy,  8  How.  135 ;  Wager  v.  Stickle,  3  Paige, 
407 ;  Leese  v.  Schermerhom,  3  How.  63.  But 
this  rule  will  not  be  strictly  enforced  where  a 
party  has  been  led  to  rely  upon  a  verbal  stip- 
ulation. Stinnard  v.  New  York  Fire  Insur- 
ance Co,  1  How.  169.  And  especially  where 
the  stipulation  has  been  executed  by  pass* 
ing  into  a  judgment.  Montgomery  v.  Ellis, 
6  How.  326.  And  see  Griswold  v.  Law^ 
rence,  1  Johns.  507 ;  Wager  v.  Stickle,  3 
Paige,  407. 

c.  Who  may  stipulate.— A  party  may 

make  a  valid  stipulation,  although  he  has 
appeared  by  attorney,  who  was  ignorant  of 
its  existence.  Braisted  v.  Johnson,  5  Sandf. 
671.  A  counsel  may  make  a  valid  stipulation. 
Wilcox  V.  Woodhall,  2  Caines,  250. 

d.  Mistake. — A  stipulation  given  under 
mistake  may  be  set  aside  or  corrected.  Becker 
V.  Lam<mt,  13  How.  23.  And  see  Otoen  r. 
Cawley,  36  N.  Y.  (9  Tiff.),  600,  606. 

.  e.  Court  of  appeals. — Rule  16  does  not 
apply  to  the  court  of  appeals.  Chamberlain 
V.  Fiich,  2  Cow.  243. 
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/.  Fraud. — Where  a  written  Btipulation 
18  disregarded  on  the  ground  that  it  was  ob- 
tained bj  fraad,  the  party  alleging  the  fraud 
must  establish  it,  or  have  his  proceedings 
set  aside  as  irregular,  with  costs.  Fitch  ▼. 
HaU,  18  How.  314. 


This  rule  is  examined  and  the 
fully  collected  in  the  note  to  Jewett  t.  Albonijf 
City  Bank,  Clarke's  Ch.  R.  new  ed.  pp.  242, 

249. 


RULE  SEVENTEEN. 

CONSENTS  TO  PAYMENT  OF  MONET  COT  OF  COURT. 

All  consents  providing  for  the  payment  of  money  out  of  court  shall  T>e 
acknowledged  before  an  officer  authorized  to  take  the  ackuowledgmeut  of 
deeds,  before  any  order  is  granted. 


Nev. 


RULE  EIGHTEEN. 


DISCOVERT  OF  BOOKS,   ETC 

Applications  may  be  made  in  the  manner  provided  by  law,  to  compel 
the  production  and  discovery  of  books,  papers,  and  documents  relating  to 
the  merits  of  any  civil  action  pending  in  court,  or  of  any  defense  in  such 
action,  in  the  following  cases  : 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or  docu- 
ments in  the  possestiion  or  under  the  control  of  the  defendant,  which  may 
be  necessary  to  enable  the  plaintiff  to  frame  his  complaint,  or  to  answer 
any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of  books, 
papei*s  or  documents,  when  the  same  shall  be  necessary  to  enable  the 
defendant  to  answer  any  pleading  of  the  plaintiff. 

3.  Either  party  may  be  compelled  to  make  discovery,  as  provided  by 
§  388  of  the  Code. 

Former  Rule  XIY. 

Ar  to  the  provisions  of  the  Code  and  the  Revised  Stttates  in  respect  to  a  discovery  of  books 
and  papers,  see  p.  735. 

RULE  NINETEEN. 

APPLICATION  FOR  DISCOVERT,   HOW  MADE. 

The  moving  papers  upon  the  application  for  such  discovery  shall  state 
the  facts  and  circumstances  on  which  the  same  is  claimed,  and  shall  be  veri- 
fied by  affidavit,  stating  that  the  books,  papers  and  documents  whereof  dis- 
covei'y  is  sought,  are  not  in  the  possession  nor  under  the  control  of  the  party 
applying  therefor.  The  party  applying  shall  show  to  the  satisfaction  of  the 
court  or  jud«:e,  the  materiality  and  necessity  of  the  discovery  sought,  the 
]jarticular  infoimation  which  he  requires,  and  that  there  are  entries  in  the 
book  or  paper  referred  to  of  the  matter  he  seeks  a  discovery  of. 


FcHrmer  Role  XX,  amended. 


RULE  TWENTY. 

ORDER  FOR  DISCOVERT. 


The  order  for  granting  the  discovery  shall  specify  the  mode  in  which 
the  same  is  to  be  made,  which  may  be  either  by  requiring  the  party  to  de- 
liver sworn  copies  of  the  mattei's  to  be  discovered,  or,  by  requinng  him  to 
produce  and  deposit  the  S'ime  with  the  clerk  unless  otherwise  directed  in 
the  order.     The  order  shall  also  specify  the  time  within  which  the  discovery 
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is  to  be  made;  aud  when  papers  are  required  to  be  deposited,  the  ordei 
shall  specify  the  time  the  deposit  shall  continue;  and  shall  also  declare 
the  consequences  of  an  omission  to  comply  with  the  same,  and  the  court, 
at  any  special  term,  upon  proof  of  the  default,  may  of  course  grant  a  rule 
absolute,  giving  effect  to  such  order,  either  by  nonsuiting  the  plaintiff, 
striking  out  the  defendant's  answer,  debarring  him  from  a  particular  de- 
fense, excluding  the  paper  from  being  ffiven  in  evidence,  or  puni?shifig  the 
party  in  default  as  for  a  contempt,  as  the  order  for  the  discovery  may 
require. 
Former  Rule  XVI,  amended. 

RULE  TWENTY~ONE. 

APPUOATION   FOR  EXAMINATION   UNDER   §   391'  OF  CODE. 

The  Hpplication  for  an  examination  under  §  391  of  the  Code,  shall  be 
upon  an  affidavit  disclosing  the  nature  of  the  discovery  sought  to  enable  the 
party  to  frame  his  complaint  or  answer,  or  to  prove  his  case  or  defense 
upon  the  trial,  and  how  the  same  is  material  in  aid  of  the  prosecution  or 
defense. 

New. 

See  notes  under  §  391,  atUe^  p.  740. 

RULE  TWENTY-TWO. 

ORDER  FOR  DISOOYERY  TO  OPERATE  AS  A  STAT. 

The  order  directing  the  discovery  of  bool^s,  papers  or  documents,  shall 
operate  as  ^  stay  of  all  other  proceedings  in  the  cause,  until  such  order 
shall  have  been  complied  with  or  vacated  ;  and  the  party  obtaining  such 
order,  after  the  same  shall  be  complied  with  or  vacated,  shall  have  the  like 
time  to  prepare  his  complaint,  answer,  reply  or  demurrer,  to  which  he  was 
entitled  at  the  making  of  the  order.  But  the  justice,  in  granting  the  order, 
may  limit  its  effect,  by  declaring  how  tar  it  shall  operate  as  a  stay  of  pro- 
ceedings. 

Former  Rule  XYII,  amended. 

See  notes  to  §  388,  anUy  p.  735. 

RULE  TWENTY-THREE. 

PROOF  OF  SERVICE  OF  SUMMONS. 

Where  the  service  of  the  summons,  and  of  the  complaint,  or  notice,  if 
any,  accompanying  the  same,  shall  be  made  by  any  other  person  than  the 
sheriff,  it  shall  be  necessary  for  such  person  to  state  in  his  affidavit  of  ser- 
vice the  age  of  the  person  making  the  service  (if  under  age),  when,  and  at 
what  particular  place,  he  served  ihe  same,  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons  as  defend* 
ant  therein  ;  and  also  to  state,  in  his  affidavit,  fhat  he  left  with  the  defend- 
ant such  copy,  as  well  as  delivered  it  to  him. 

Former  Rule  XVIIl,  amended. 

See  notes  to  §§  134,  138,  anU,  pp.  168, 178. 

RULE  TWENTY-FOUR 

AFFIDAVIT  OP  SERVICE   OF   SUMMONS   IN    DIVORCE    CASES. 

Ill  actions  for  divorce  the  affidavit  shall  state  what  knowledge  the  affiant 
hiid  of  the  person  served  being  the  defendant,  and  how  he  acquired  such 
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knowledge.    Tbe  court  may  require  the  affiant  to  appear  in  court  and  be 
examined  in  respect  thereto. 

New. 


RULE  TWENTY-FIVE. 

CAUSES  OF  ACTION  OR  DEFENSE   TO   BE   NUMBEBED. 

In  all  cases  of  more  than  one  distinct  cause  of  action,  defense,  counter- 
claim or  reply,  the  same  shall  not  only  be  separately  stated,  but  plainly 
numbei^ed. 


Former  Rule  XIX. 

a.  Manner  of   separating  and 

numbering. — There  is  no  particuiar  mode 
by  which  counts  or  causes  of  action  are  to  be 
separated  and  distinguished  from  each  other 
in  a  complaint  in  a  justice's  court.  Any  mode 
which  apprises  the  defendant  is  sUmcient. 
Hall  T.  McKechnie,  22  Barb.  244. 

In  a  court  of  record  the  causes  of  action 
should  be  diKtinguished  by  the  phrase,  "  And 
for  a  further  cause  of  action  the  plaintiff 
complains,"  etc.,  or  some  other  equivalent 
words  Benedict  t.  Seymour^  6  Uow.  298; 
Lippencoti  r.  Goodwin^  8  id.  242;  (rooding 
T.  M'Aliater,  0  id.  123.  And  where  several 
defenses  are  set  forth  in  tbe  answer,  such  de- 
fenses must  be  separated  by  the  words,  "  And 
for  further  a  defense"  or  an  equivalent  phrase, 
lb. 

b.  Non-compliance  with  rule.— A 

failure  to  comply  with  this  rule  subjects 
every  all^ation  which  is  not  essential  to  a 
single  cause  of  action  to  be  stricken  out,  if 
objected  to,  as  redundant.  Benedict  y.  Se^f^ 
mour,  6  How.  298 ;  LippeneoU  y.  Chpodwin, 


8  id.  242,  243  (n.);  BMmtm  y.  Judd,  9  id. 
378,  382. 

c.  Remedy. — Where  distinct  causes  of 
action  are  not  separately  stated  or  pUinly 
numbered  the  remedy  is  by  motion  to  set 
aside  the  pleading.  j)orman  y.  Kellam,  14 
How.  184;  S.  G.  4  Abb,  202 ;  Blanchari  v. 
Straiaht,  8  How.  85.  Or  by  motion  to  bsve 
the  pleading  made  more  definite  and  certaia. 
ColUm  y.  Jones^  7  Rob.  164;  Wood  v.  Aw^ 
ihony,  9  How.  78.  An  objection  to  this  de- 
fect cannot  be  raised  by  demurrer.  Bast  r. 
Comstock,  38  N.  Y.  (11  Tiff.),  21 ;  S.  C.  5 
Trans.  App.  22;  36  How.  382;  CoUon  t. 
Jonea^  7  Rob.  164 ;  Dorman  y.  KeOam,  U 
How.  184;  S.  C.  4  Abb.  202. 

d.  Waiver. — Where  a  party  intends  to 
insist  on  this  objection,  he  should  return  tbe 
pleading  With  his  objection  specified  thereon 
or  the  objection  will  be  deemed  waived.  Onr- 
hin  V.  Georgty  2  Abb.  465 ;  Sawyer  v.  Sdiotm- 
maker,  8  How.  198 ;  Strauee  v.  Farhfy  9 
id.  342. 


RULE  TWENTY-SIX. 

iX)LI08    TO    BE    HARKED    IN    MARGIN — ^PLEADINGS,   ETC.,   TO   BE  LBOIBLT 

WRITTEN — OBJECTION  WHEN   WAIVED. 

Any  pleading,  deposition,  affidavit,  case,  bill  of  exceptions,  report,  paper, 
or  judgQient,  exceeding  two  folios  in  length,  shall  be  distinctly  numbered, 
and  marked  at  each  folio  in  the  margin  thereof;  and  all  copies,  either  for 
the  parties  or  the  court,  s^hall  be  numbered  or  marked  in  the  margin  so  as 
to  conform  to  the  original  dnift  or  entry,  and  to  each  other,  and  shall  be 
indorsed  with  the  title  of  the  cause.  And  all  the  pleadings  and  other  pro- 
ceedings, and  copies  thereof,  shall  be  fairly  and  legibly  written ;  and  if  not 
so  written  and  folioed  and  indorsed,  as  aforesaid,  the  clerks  shall  not  fil^ 
the  same,  nor  will  the  court  hear  any  motion  or  application  founded  thereon. 
The  party  upon  whom  the  paper  is  served  shall  be  deemed  to  have  waived 
the  objection,  unless,  within  twenty-four  hours  after  the  receipt  thereof,  be 
returns  such  papers  to  the  party  serving  the  same,  with  a  statement  of  the 
particular  objection  to  its  receipt. 


Former  Rule  XX,  amended. 

a.  Folios  not  maxked. — Where  either 
party  receives  a  pleading  not  properly  folioed, 
ne  Bhould  return  it  at  once,  as  an  unreason- 
able delay  in  this  respect  wiU  be  construed  as 


a  waiver  of  the  irregularity.  Strauss  t.  P«^ 
ker,  9  Hour.  342;  Chatham  Bank  ▼.  Vc» 
VegJUen,  5  Duer,  628.  He  should  at  the  same 
time  explicitly  state  his  ot^ections.  Chemu^ 
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Canal  Bank  ▼.  Judson,  10  How.  133 ;  Broad- 
way Bank  y.  Danforth^  7  id.  264.  He  should 
seek  his  remedy  by  motion  to  set  aside  the 
pleading,  and  not  by  demorrer.  Dornum  ▼. 
KellaHi,  14  How.  184;  S.  G.  4  Abb.  202; 
Bass  V.  Comstock,  38  N.  T.  (11  Tiff.),  21; 
S.  G.  5  Trans.  App.  22;  36  How.  382.  But 
the  motion  will  be  denied  with  costs  if  the 
moving  papers  contain  the  defects  objected  to. 
Sawyer  v.  Schoonmakert  8  How.  198. 

b.  liBglbility. — Where  the  papers  upon 
which  a  motion  is  made  are  defaced  with 


interlineations  and  erasures  to  such  an  extent 
that  the  court  ought  not  to  receive  or  act 
upon  them,  the  motion  wilt  be  denied  with 
costs.  Henry  v.  Bow,  20  How.  215 ;  Johnson 
V.  Casey,  3  Rob.  710 ;  S.  G.  28  How.  492. 

c.  To  whom  returned.— Papers  lack- 
ing the .  attorney's  signature  should  'be  re- 
turned to  the  party.  Where  such  party  is  a 
municipal  corporation,  having  a  counsel  cho- 
sen under  a  statute,  the  papers  should  be 
returned  to  him.  Taylor  v.  Mayor ,  etc.  cf 
New  York,  11  Abb.  255. 


RULE  TWENTY-SEVEN. 

NON-ENUMERATED  MOTIONS,   HOW    NOTICEB. 

NoD-enumeraf  ed  motioDs,  except  in  the  first  district,  shall  be  noticed  for 
the  first  day  of  the  term  or  sitting  of  the  court,  accompanied  with  copies 
of  the  affidavits  and  papers  on  which  the  same  shall  be  made  ;  and  the 
notice  shall  not  be  for  a  later  day^  unless  sufficient  cause  be  shown  (and 
cmitained  in  the  affidavits  served),  for  not  giving  notice  for  the  firat  day. 
In  the  local  courts,  motions  may  be  made  for  any  day  designated  by  the 
judges. 

Former  Rple  XLIX,  amended. 


a.  When  notioed. — ^A  motion  may  be 
noticed  for  a  day  subsequent  to  the  first  day 
of  the  special  term,  if  sufficient  excuse  appear 


upon  the  moring  ptpm.  WhippUY.  WUkams^ 
4  How.  28.  See  Lakev  ▼.  Cogswell,  3  Code 
R.  116.    See  Code,  §  401,  ante,  p.  66. 


RULE  TWENTY-EIGHT. 

MOTIONS  TO  STRIKE   OUT   IBRBLEYANT   MATTER. 

Motions  to  strike  ont  of  any  pleading,  matter  alleged  to  be  irrelevant 
or  redundant,  and  motions  to  correct  a  pleading,  on  the  ground  of  its 
being  *'  so  indefinite  or  uncertain  that  the  precise  nature  of  the  charge  or 
defense  is  not  apparent,"  must  be  noticed,  before  demun-ing  or  answering 
the  pleading,  and  within  twenty  days  from  the  service  thereof. 

Former  Rule  L. 

See  note  g,  to  §  160,  ante,  p.  299. 

RULE  TWENTY-NINE. 

ADVICE  OF  COUNSEL,   HOW  STATED. 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  to  the  advice 
of  counsel,  the  party  shall,  in  addition  to  what  has  usually  been  inserted, 
swear  that  he  has  fully  and  fairly  stated  the  case  to  his  coun^l,  and  .shall 
give  the  name  and  place  of  residence  of  such  counsel.  When  an  affidavit 
of  merits  has  once  been  filed  and  served,  no  other  shall  be  necessary,  ou 
making  a  motion,  and  the  servioe  and  filing  may  be  shown  by  affidavit. 


Former  Rule  XXI,  amdnded, 

a.  Form  of  affidavit.— In  regard  to  the 
fact  of  having  stat^  the  case,  etc.,  the 
Unguage  of  the  rule  should  be  closely  fol- 
lowed. Brownell  v.  Marsh,  22  Wend.  636; 
Bichmond  y.  Cowles,  2  Hil),  359 ;  Brown  v. 
St  John,  19  Wend.  617 ;  Richards  v.  Swetzer, 
1  Code  R.  117;  S.  C.  3  How.  413,  sub 
aMBr  ttiekairds   t.  SweUer,     The  i^flidi^Yit 
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should  state  that  the  defendant  has  a  good 
and  substantial  defense  on  the  merits,  as  he 
is  advised  by  his  said  counsel  and  believes. 
Swariwout  v.  Uoage,  16  Johns.  3 ;  Bruen  v. 
Adams,  3  Cainus,  97;  Cannon  v.  Titus,  5 
Johns.  355.  Tiie  womIh  "on  the  merits"  are 
essential.  Jackson  v.  StUes,  3  Caines,  93.  And 
Be9  BritUm  v.  Jfeabody,  4  Hill.  61,  G4  (u.) 
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RULE  THIRTY. 

AFFIDAVIT  TO  OBTAIN  ORDEB  EXTBKDIMO  TIME  TO  AN8WEB. 

■ 

No  order  extending  the  time  to  answer  or  demur  to  a  complaint  shall 
he  granted,  unless  the  party  applying  for  such  order  shall  present  to  the 
justice  or  judge  to  whom  the  application  shall  be  made,  an  affidavit  of 
merits,  or  proof  that  it  has  been  filed,  or  an  affidavit  of  the  attorney  or 
counsel  retained  to  defend  the  action,  that,  from  the  statement  of  the  case 
in  the  action  made  to  him  by  the  defendant,  he  verily  believes  that  the 
defendant  has  a  good  and  substantial  defense,  upon  the  merits,  to  the  cause 
of  action  set  forth  in  the  complaint,  or  to  some  part  thereof. 

And  the  affidavit  shall  state  whether  any  extension  of  time  to  answer 
or  demur  has  been  granted,  by  stipulation  or  order. 

Former  Rule  XXII,  amended. 

a.  Extending  time  to  answer.— 

Where  an  order  extending  the  time  to  answer 
is  procured  without  an  affidavit  of  merits,  or 
anj^  such  affidavit  of  any  attorney  or  counsel 
■s  is  reouired  by  this  rule,  the  order  is  irregu- 
lar, and  the  plaintiff  may  avail  himself  of 
such  irregulanty  on  a  question  of  substituted 
service,  although  he  might  not  be  permitted 
to  disregard  the  order  if  served  personally. 
Oraham  v.  Pinckney^  7  Rob.  147 ;  Ellis  v. 
Fanjyres*,  14  How.  313. 

h.  An  order  extending  the  time  to  answer 
;.upersedes  a  motion  already  noticed  to  strike 
\  ut  portions  of  the  complaint.    It  also  ope- 


rates as  a  bar  to  a  future  motion,  unlesSy  by 
the  terms  of  the  order,  the  right  to  make  the 
motion  already  noticed  is  given.  Marry  v. 
James^  34  Ilow.  238.  A  defendant  cannot 
demur  after  having  obtained  an  order  extend- 
ing the  time  to  answer,  even  though  the  order 
is  irregular,  if  it  has  not  since  been  vacated. 
Davenport  v.  Sn^ffen^  1  Barb.  223. 

c.  Laxshes. — An  affidavit  of  merits  will 
be  disregarded  where  further  time  to  answer 
is  asked  on  the  part  of  a  defendant  who  has 
been  guilty  of  gross  laches.  Hays  t.  Berry' 
man,  6  Bosw.  679. 


RULE  THIRTY-ONE. 

SUBSEQUENT  APPLICATION  FOR  ORDER  AFTER  REFUSAL. 

If  any  application  for  an  order  be  made  to  any  judge  or  justice,  and 
such  order  be  refused,  in  whole  or  in  part,  or  be  granted  conditionally,  or 
on  terms,  no  subsequent  application,  upon  the  same  state  of  facts,  shall  be 
made  to  any  other  judge  or  justice  ;  and  if,  upon  such  subsequent  appli- 
cation, any  order  be  made,  it  shall  be  revoked. 


Former  Rule  XXIII,  amended. 

a.  Two  motions  for  the  same  object  cannot 
be  made  on  the  same  state  of  facts  where  the 
first  has  been  denied,  without  leave  to  renew 
having  been  given  or  reserved.  Hall  v.  Em- 
mons, 9  Abb.  N.  S.  370 ;  S.  C.  8  id.  451 ;  39 
tiow.  187.  But  this  rule  does  not  apply  to  the 
case  of  an  application  to  the  discretion  of  the 
court  to  allow  bail  to  surrender  as  a  matter  of 
favor  upon  affidavits  showing  excuse  for  delay 
after  an  application  or  exoneration,  as  a  mat- 
ter of  right,  has  been  denied  on  the  ground 
that  the  strict  time  had  passed.  Hall  v.  Em- 
mons, 9  Abb.  N,  S.  370;  Rev'g,  as  to  the 
application  of  the  rule,  S.  G.  8  Abb.  N.  S. 
451 ;  39  How.  187. 

b.  The  decision  of  a  motion  cannot  be  re<- 
garded  as  res  adjudicata,  and  there  are  special 
occasions  where  a  motion  may  be  renew^,  as, 
for  instance,  where  an  order  is  unappealable. 

White  V.  Munroe,  33  Barb.  650;  S.  C.  12 
Abb.   357.     It  sliould.  never  be  done  except 


upon  leave.  In  such  cases  it  is  discretionary 
with  the  court  to  allow  a  renewal  of  the  mo- 
tion on  the  same  or  additional  papers,  and  its 
decision  will  not  be  reviewed  on  appeal.  But 
see  Livingsion^s  Petition,  2  Abb.  N.  S.  1; 
S.  G.  32  How  20,  sub  nom.  Matter  of  Im- 
ingston;  34  N.  Y.  7  (Tiff.),  555.  Hall  v. 
Emtnons,  8  Abb.  N.  S.  451 ;  S.  C.  39  How. 
187 ;  Belmont  v.  Erie  Railway  Co.  52  Barb. 
637  ;  S.  C.  6  Abb.  N.  S.  442;  Smith  v.  (Joe,  1 
Sweeny,  385 ;  Smith  y.  Spalding,  30  How. 
339;S.G.  3Rob.  615. 

c.  It  is  common  to  give  a  notice  of  ah  ap- 
plication for  leave  to  renew  a  motion,  and  in 
the  same  notice  to  give  notice  of  renewing 
such  motion  conditionally,  if  such  leave  shaU 
be  obtained.  Fowler  v.  Huber,  7  Rob.  52. 

d.  The  twenty-third  rule  of  the  court 
(thirty-first  of  the  new  rules;,  does  not  ap- 
ply to  motions  made  to  the  court  on  notice. 
It  relates  ezclusiyely  to  esc  parte  applicatioDS 
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made  out  of  court  to  a  judge  or  justice^  upon 
affidavits.  Belmont  t.  Erie  Bailway  Co.  52 
Barb.  637. 

.  e.  A  motion  denied  on  preliminary  objec- 
tions may  be  renewed  on  the  merits.  Marvin 
T.  LewiSy  12  Abb.  482. 

/.  The  discovery  of  new  evidence  gives  an 
absolute  right  to  renew  a  motion  previously 
denied.  Belmont  v.  Erie  Bailway  Co,  52  Barb. 
637 ;  Hoffman  y.  Livingston^  1  Johns.  Gh.  211. 

g.  Whatever  can  be  done  upon  motion  to 
the  court,  may,  by  the  court,  upon  further 
motion  by  either  party,  be  altered,  modified, 
or  wholly  undone.  It  is  no  objection  to  an 
application  to  open  a  previous  motion  that  it 
was  made  before  a  aiflferent  judge  from  the 
one  before  whom  the  original  order  was  made. 
Both  orders  are  properly  the  acts  of  the  same 
court — the  special  term — and  not  of  the 
judges.  Belmont  y.  Erie  Bailway  Co.  52 
Barb.  637  ;  S.  C.  6  Abb.  N.  S  442. 

h.  Where  two  motions  to  open  a  default  are 
made  at  different  times,  and  on  a  state  of 
facts  not  precisely  the  same,  the  court  may, 
in  its  discretion,  open  the  default.  Fowler  v. 
Huher,  7  Rob.  52. 


A  motion  to  open  a  defoult  is  not  a  review 
of  a  decision  on  a  matter  whereon  both  parties 
have  been  heard,  and  the  motion  may  prop- 
erly be  made  before  judges  other  than  those 
before  whom  the  default  was  taken.  Bollea  y. 
Duff,  56  Barb.  567 ;  Ramsey  v.  Erie  Bailway 
Co.  9  Abb.  N.  S.  242. 

i.  Omitting  to  enter  an  order  will  not  give 
the  right  to  renew  the  motion  on  which  it  was 
obtained.  Beet  v.  Cowenhoven,  14  Abb.  56. 
But  a  mere  oral  decision  is  of  no  avail  with- 
out an  order  making  it  a  record.  It  is  Yery 
dangerous  to  rely  on  aftidavits  of  parties  as  to 
what  a  court  has  decided.  Smith  v.  Spald- 
ing, 30  How.  339 ;  S.  C.  3  Rob.  615. 

j.  The  denial  of  a  motion  to  strike  out  an 
answer  as  frivolous,  does  not  prevent  a  mo- 
tion to  strike  it  out  as  sham.  Kreits  v.  Frost, 
5  Abb.  N.  S.  277. 

k.  An  order  made  upon  petition  in  a  special 
proceeding,  may  be  regarded  as  res  adjtuiicata, 
and  the  petition  cannot  be  reviewed  before 
another  judge.  Livingston's  Petition,  2  Abb. 
N.  S.  1;  S.  C.  34  N.  T.  (7  Tiff.),  555;  52 
Ilow.  20,  sub  nom.  Matter  of  Livingston. 


RULE  THIRTY~TWO. 

TIMS   FOR  COMPLYING  WITH   ORDERS. 

In  all  cases  where  a  motion  shall  be  granted,  on  payment  of  costs,  or  on 
the  performance  of  any  condition,  or  where  the  order  shall  require  such 
payment  or  performance,  the  party  whose  duty  it  shall  be  to  comply  there- 
with, shall  have  twenty  days  for  that  purpose,  unless  otherwise  directed  in 
the  order.  But  where  costs  to  be  adjusted  are  to  be  paid,  the  party  shall 
have  fifteen  tlays  to  comply  with  the  rule,  after  the  costs  shall  have  been 
adjusted  by  the  clerk  on  notice,  unless  otherwise  ordered. 

Former  Rule  LVII. 


a.  This  rule  has  no  application  to  an  order 
under  §  244  of  the  Code,  directing  a  defend- 
ant to  satisfy  a  part  of  a  plaintiff's  claim  ad- 
mitted to  be  due.  Baker  v.  Nusshaum,  1  Hilt. 
549. 

b.  Where  an  order  to  file  security  for  costs 
is  peremptory  and  absolute,  and  no  time  is 
allowed  for  compliance  therewith,  this  rule 
will  apply  and  give  the  plaintiff  twenty  days 
in  which  to  comply  with  the  order.  Freeman 
V.  Young,  3  Rob.  666. 

c.  Costs  must  be  adjusted  regularly,  before 
the  fifteen  days  given  by  this  rule  begin  to 
run,  although'  nothing  may  be  necessary  for 
such  adjustment  beyond  a  mere  separation  of 
the  costs  ordered  to  be  paid,  from  those  ac- 
cruing in  an  earlier  part  of  the  action.  North 
y.  Sargeant,  14  Abb.  223.  Where  the  court 
cannot  fix  the  amount  of  interlocutory  costs 
to  be  paid  by  a  party,  the  court  may  direct 
the  clerk  to  adjust  such  costs.  And  the  party 
in  that  case,  unless  it  is  otherwise  specified  in 
the  order,  has  fifteen  days  in  which  to  pay 
them.  MitcheU  v.  Westervelt,  6  How.  265 ;  S. 


C.  Aff M,  id.  311  (n.)    See  WeiUd  y.  Schultg, 
13  How.  191 ;  S.  C.  3  Abb..468. 

d.  Where  a  favor  is  granted  to  a  party  on 
condition,  as  leave  to  amend  on  payment  of 
costs  or  the  like,  he  must  at  his  peril  take 
notice  of  the  order  of  the  court  without  wait- 
ing to  be  served  with  a  copy  of  the  rule,  and 
must  comply  with  the  terms  within  a  proper 
time  or  lose  the  benefit  of  the  rule.  WUlink 
V.  Benwick,  22  Wend.  608.  Unless  otherwise 
specified  in  the  order,  the  costs  must  be  paid 
within  twenty-four  hours.  Sahin  v.  Johnson 
7.  Cow.  421.  And  it  is  the  duty  of  the  party 
obtaining  the  conditional  relief  to  seek  the  ad- 
verse party  and  tonder  the  costs.  Hoffman  v. 
TredweUy  5  Paige,  82;  Bugsley  v.  Van  Alen, 
8  Johns.  352;  HoadlevY.  Cuyler,  10  Wend. 
593.  But  when  the  order  allows  twenty  days 
in  which  to  pay  costs,  and  the  party  liable  for 
such  payment  offers  to  pay  the  costs  on  a 
taxed  bill,  and  there  is  time  to  prepare  a  bill 
and  give  the  usual  notice  of  taxation,  and  have 
the  costs  taxed  before  the  expiration  of  the 
twenty  days,  notice  should  be  given  and  the 
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OMti  taxed  bj  Um  proper  officers.  If  there 
k  not  time  for  full  notice,  the  jmrtj  offering 
to  pay  may  be  required  to  go  forthwith  before 
the  taxing  officer.     In  any  event  the  costs 


most  be  paid  withm  the  twenty  d«ys.  H^od- 
Uy  y.  CuyUr,  10  Wend.  5d3.  And  aee  Ford 
Y.  David^  1  Bosw.  569. 


RULE  THIRTY-THREE. 

JUDGHXOn*  ON  FAILUltE  TO  AN8WSB,   WHSBB  AFPLDBD  FOB. 

When  the  plaintiff  in  the  acti(m  is  entitled  to  judgment,  upon  the  fail- 
nre  of  the  defendant  to  answer  the  complaint,  and  the  relief  demanded 
requires  application  to  be  made  to  the  court,  such  application  may  be  made 
at  any  special  term,  in  the  district  embracing  the  county  in  which  the 
action  is  triable,  or  in  an  adjoining  county  ;  such  application  may  also  be 
made  at  a  cii*cait  court  in  the  county  in  which  the  action  is  triable.  But 
when  a  reference  or  writ  of  inquiry  shall  be  ordered,  the  same  shall  be 
executed  in  the  county  in  which  the  action  is  triable,  unless  the  court  shall 
otherwise  order. 


Foimer  Bale  XXIV. 


RULE  THIRTY-POUR 


JUOOMENT  M-HERE   SUMMONS  SERVED  BY  PUBLICATION. 

In  actions  for  the  recovery  of  money  only,  when  the  summons  has  been 
served  by  publication,  under  §  135  of  the  Code,  no  judgment  shall  be 
entered,  unless  the  plaintiff,  at  the  time  of  making  the  application  for 
judgment  shall  show  by  affidavit  that  an  attachment  bas  been  issued  in  the 
action,  and  levied  upon  property  belonging  to  the  defendant ;  which  affi- 
davit shall  contain  a  specific  descriptiou  of  such  property,  and  a  statement 
of  its  value,  and  shall  be  attached  to  and  tiled  with  the  affidavits  of  publi- 
cation ;  nor  unless  the  plaintiff  shall  at  the  same  time,  produce  and  file  with 
the  clerk  an  undertaking,  for  not  less  than  the  amount  of  the  judgment, 
with  two  sureties  to  be  approved  by  the  court,  that  the  plaintiff  will  abide 
the  order  of  the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  such  judgment,  to  be  transferred  or  delivered,  or  the 
restitution  of  any  money  that  may  be  collected  under  or  by  virtue  of  such 
judgment,  in  ease  the  defendant  or  his  representatives  shall  apply,  and  be 
admitted,  to  defend  the  action,  and  shall  succeed  in  such  defense. 

Former  Rule  XXY,  amended. 

Where  an  action   is    commenced  by  the  !  will  render  a  judgment  therein  irregular  and 


service  <^  a    summons   by  publication,  an 
omission  to  attach  the  defendant's  property 


subject  to  be   vacated.  Warren  v.  Tijf^^t 
9  Abb.  66 ;  S.  0. 17  How.  106. 


RULE  THIRTY-FIVE. 

ORDERS  GRANTED  ON   PETITIONS. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to  such  peti- 
tions by  the  names  and  descriptions  of  the  petitioners,  and  the  date  of  the 
petitions,  if  the  same  be  dated,  without  recih'ng  or  setting  forth  the  tenor  or 
substance  thereof  unnecessarily.  Any  order  or  judgment  directing  the 
payment  of  money,  or  affecting  the  title  to  property,  if  founded  on  petition, 
where  no  complaint  is  tiled,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Fonner  Rule  LYI, 
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The  statute  authorizing  any  person  inter- 
ested in  the  execution  of  an  express  trust,  to 
apply  for  the  removal  of  the  trustee  upon 
petition,  was  only  intended  to  embrace  that 
class  of  persons  who  were  immediately  inter- 
ested, and  who  might  be  injured  by  a  viola- 


tion of  the  trust,  or  b}'  the  insolvency  or 
other  incompetency  of  the  trustee.  Living' 
Stan's  PeHtion,  2  Abb.  N.  S.  1 ;  S.  C.  34  N. 
Y.  (7  Tiff.),  365,  sub  nom.  Matter  of  Lith 
tngston;  32  How.  20. 


RULE  THIRTY-SIX. 
Inquests,  in  what  cases  may  be  taken. 

Inquests  may  be  taken  in  actions,  out  of  their  order  on  the  calendar,  in 
cases  in  which  they  were  heretofore  allowed  at  the  opening  of  the  court, 
on  any  day  after  the  lirst  day  of  the  court,  provided  a  sufficient  affidavit  of 
merits  shall  not  have  been  filed  and  served. 


Former  Rule  XXIX,  amended. 

a.  As  to  the  fbrm  of  an  afBdavit  of  merits, 
see  note  to  Rule  29,  ante,  p.  833. 

6.  An  inquest  out  of  the  order  of  causes 
upon  the  calendar  can.  regularly  be  taken 
only  at  the  opening  of  the  court.  Newoomh  v. 
Johnson,  9  Wend.  451.  But  where  the 
plaintiff  at  such  time  is  directed  b^  the 
judge  to  wait  until  a  cause  then  on  is  finished, 
and  by  the  direction  of  the  judge  such  inquest 
is  then  taken,  the  costs  settmg  it  aside  should 
not  be  charged  upon  the  plaintiff.  Anony- 
mous, 6  Abb.  512. 

c.  An  inquest  taken  after  the  actual  filing 
and  service  of  an  affidavit  of  merits,  will,  on 
motion,  be  set  aside,  id.  But  where  a  de- 
fendant delays  until  the  second  day  pf  a  cir- 
cuit to  file  and  serve  an  affidavit  of  merits,  in 
order  to  prevent  an  inquest,  he  is  bound,  at 
his  peril,  to  serve  it  in  such  a  way  as  in  all 
reasonable  probability  to  biing  the  service  to 
the  knowleOKe  of  the  attoniey  or  counsel  of 
the  plaintiff  having  charge  of  the  cause  at  the 


circuit,  before  the  inquest  is  taken.  Smith  ▼. 
Aylesworth,  24  How.  33 ;  Brainard  v.  Han^ 
ford,  6  Hill,  368.  And  see  Bamsey  v.  Erie 
BaUway  Co,  bl  Barb.  450. 

d.  An  inquest  cannot  be  regularly  taken  on 
the  first  day  of  a  trial  term  unless  the  action 
is  regularly  called  upon  the  calendar.  Smith 
V.  Brown,  1  Duer,  665. 

e  Where  the  defendant  fkils  to  appear^  the 
plaintiff  may  waive  a  jury  and  take  an  in- 
quest before  the  court  in  a  cause  at  the  cir- 
cuit, out  of  its  regular  order  on  the  calendar. 
Haines  v.  Davis,  6  How.  118;  S.  C.  1  Code 
R.  N.  S.  407. 

/.  Where  an  inquest  is  taken  in  a  cause 
called  in  its  regular  order  on  the  calendar, 
the  defendant's  counsel  has  a  right  to  appear 
and  defend,  although  no  affidavit  of  merits 
whatever  have  been  filed.  StarkwecUher  v. 
Car  swell,  1  Wend.  77. 

As  to  the  mode  of  trial,  see  note  to  §  258, 
ante,  page  450. 


RULE  THIRTY-SEVEN. 

EXAMINATION   OF   WITNESS   ASJ>  SUMMING   UP  CAUSE. 

On  the  tnal  of  issues  of  fact,  one  counsel  only  on  each  side  shall 
examine  or  cross-examine  a  witness,  and  one  counsel  only  on  each  side  shall 
sum  up  the  cause,  and  during  such  examination  the  examining  counsel 
shall  stand,  and  the  testimony,  if  taken  down  in  writing,  shall  be  written  by 
some  person  other  than  the  examining  counsel ;  but  the  justice  who  holds 
the  court  may  otherwise  order  or  dispense  with  this  requirement. 

No  counsel  shall  occupy  more  than  one  hour  in  summing  up,  unless  by 
permission  of  the  court. 

Former  Rule  XXX. 

RULE  THIRTY-EIGHT. 

OALUNG  PLAINTIFF — SUBMITTING  TO  NONSUIT. 

It  shall  not  be  necessary  to  call  the  plaintiff,  when  the  jury  return  to 
the  bar  to  deliver  their  verdict;  and  the  plaintiff  shall  have  no  right  to 
submit  to  a  nonsuit,  after  the  jury  have  gone  from  the  bar  to  consider  of 

their  verdict. 


Former  Rule  XXXI. 
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RULE  THIRTY-NINE. 

SUBMITTING   TO  NONSUIT  BEFORE   REFEREES — FORM   OF  EEFEREE'S    REPOKT— 
PR0CI!:EDING8   on   references   other  than  OF  ISSUES. 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a  nonsuit  or 
dismissal  of  his  complaint,  or  may  be  nonsuited,  or  hia  complaint  be  dis- 
missed, in  like  manner  as  upon  a  trial,  at  any  time  before  the  cause  hsis 
been  finally  submitted  to  the  referees  for  their  decision.  In  which  case  tiie 
referees  shall  report  according  to  the  fact,  and  judgment  may  thereupon 
be  pei*fected  by  the  defendant. 

Upon  a  trial  by  referees,  they  shall,  in  their  decision  and  final  report, 
state  the  facts  found  by  them  and  their  conclusions  of  law  separately ;  a 
copy  of  which  shall  be  served  with  notice  of  the  judgment,  and  the  time 
within  which  exceptions  may  be  taken  to  the  report  shall  be  computed 
from  the  time  of  such  service. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action,  or  for 
computing  the  amount  due  in  foreclosure  cases,  the  testimony  of  the  wit- 
nesses shall  be  signed  by  them,  and  the  report  of  the  referee  shall  be  filed 
with  the  testimony,  and  a  note  of  the  day  of  the  filing  shall  be  entered  by 
the  clerk  in  the  proper  book,  under  the  title  of  the  cause  or  proceeding, 
and  the  said  report  shall  become  absolute,  and  stand  as  in  all  things  cou- 
firmed,  unless  exceptions  thereto  are  filed  and  served  within  eight  days 
after  the  service  of  notice  of  the  filing  the  same.  If  exceptions  are  6kd 
and  served  within  such  time,  the  same  may  be  brought  to  a  hearing  at  any 
special  term  thereafter,  on  the  notice  of  any  party  interested  therein. 

Former  Rule  XXXTI,  amended. 


a.  A  referee  is  now  required  to  state  in  his 
report  the  facts  found  by  him.  But  he  is 
required  to  state  only  the  facts  he  finds,  and 
if  he  says  nothing  upon  a  question  litigated 
upon  the  trial,  such  omission  to  notice  the 
question  in  the  report  is  equivalent  to  finding 
i^inst  the  party  seeking  to  establish  the 
facts  involved  in  it.  Manley  v.  Insurance  Co. 
of  North  America^  1  Lans.  20;  Ingraham  v. 
Gilbert,  20  Barb.  161 ;  Nelson  v.  IngersoU, 
27  How.  1 ;  Patterson  v.  Graves,  11  id.  91. 
The  facts  and  conclusions  of  law  must  be 
stated  separately.  Otis  v.  Spencer,  16  N.  Y. 
(2  Smith),  610;  Johnson  v.  Whitlock,  13 
N.  Y.  (3  Kern.),  344;  S.  C.  12  How.  571; 
Hunt  V.  Bloomer,  id.  567;  S.  C.  13  N.  Y. 
(3  Kern.),  341. 

b.  Where  either  party  is  dissatisfied  with 
the  report  of  a  referee,  his  remedy  is  by 
special  motion,  to  set  aside  or  correct  the 
report.  Bogers  v.  Beard,  20  How.  282 ;  Ingram 
ham  v.  Gilbert,  20  Barb.  151.  Or  where  the 
report  is  defective,  and  no  objection  is  raised 
by  the  [uirties,  the  court  may,  of  its  own  mo- 
tion, send  the  case  back  for  a  further  report. 
Snook  V.  Fi-ies,  19  Barb.  313.  Where  the 
oitler  80  obtained,  upon  a  fair  trial,  fails  to 
effect  this  object,  the  court  will  set  aside  the 


report.  Peck  ▼.  Yorks,  14  How.  416.  The 
correct  and  settled  practice  requires  the  appli- 
cation to  set  aside  the  report  to  be  made  on 
motion  to  the  court  at  special  term.  Hulcet. 
Sherfnan,  13  How.  411 ;  Sharp  v.  Wright, 
36  Barb.  236 ;  contra.  Chamberlain  v.  Demp- 
sey,  14  Abb.  241 ;  S.  C.  9  Bosw.  212.  Where 
a  report  is  recommitted  to  the  referee,  tlie 
order  should  direct  that  he  find  how  the  fact, 
not  fully  reported,  was  upon  the  evidence. 
Manley  v.  Insurance  Co,  of  North  America, 
1  Lans.  20. 

c.  As  to  the  practice  in  bringing  cases  for 
review,  before  the  general  term,  on  appeals  in 
the  supreme  court,  see  Manley  t.  Insurance 
Co.  of  North  America,  I  Lans.  20;  Johnson 
v.  Whitlock,  13  N.  Y.  (3  Kern.),  344;  Bogen 
V.  Beard,  20  How.  282. 

d.  The  decision  of  a  referee  upon  a  question 
of  fact,  especially  of  fraud,  where  there  is 
evidence  on  both  sides,  and  the  point  is  not 
entirely  free  from  doubt,  cannot  be  disturbed. 
Boberts  v.  Carter,  28  Barb.  462;  S.  C  17 
How.  624. 

e.  In  an  action  on  a  money  demand  on  con- 
tract, the  referee  has  nothing  to  do  with  the 
question  of  costs.  Tilman  v.  Keane,  1  Abb. 
N.S.  23. 


RULE  FORTY. 

SETTLING  OF    ISSUES ^MOTION   FOR  NEW  TRIAL. 

In  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  in  §  253  of 
the  Code,  if  either   party   shall  desire  a  trial  by  jury,  such  party  sballi 
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within  ten  days  after  issue  joined,  give  notice  of  a  special  motion  to  be 
made  upon  the  pleadings,  that  the  whole  istsue,  or  any  specitic  questions  of 
fact  involved  therein,  be  tried  by  a  jury.  With  the  nolice  of  motion  shall 
be  served  a  copy  of  the  questions  of  fact  proposed  to  be  submitted  to  the 
juiy  for  trial,  and  in  proper  form  to  be  incorporated  in  the  order;  and  ihe 
court  or  judge  may  settle  the  issues,  or  may  refer  it  to  a  referee  to  settle 
the  issues.  8uch  issues  must  be  settled  in  the  form  prescribed  in  §  72  of 
the  Code  of  Procedure. 

In  all  actions  for  a  divorce,  when  issue  is  joined  by  the  pleadings,  upon 
the  question  of  adultery,  such  issue  shall  not  be  tried  by  a  jury  until  (ho 
issue  to  be  tried  shall  be  settled  in  like  manner  as  in  other  actions,  where 
issues  arising  out  of  the  pleadings  are  required  to  be  settled. 

When  any  specific  questions  of  fact  involved  in  an  action,  or  any  ques- 
tion of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a  jury,  as  a  substitute 
for  a  feigned  issue,  and  has  been  tried,  or  a  reference  other  than  of  the 
whole  issue  has  been  ordered  under  ^271  of  the  Code,  and  a  trial  bad,  if 
either  party  shall  desire  to  apply  for  a  new  trial,  on  the  ground  of  any 
error  of  the  judge  or  referee,  or  on  the  ground  that  the  verdict  or  report  is 
against  evidence  (except  when  the  judge  directs  such  motion  to  be  made 
upon  his  minutes,  at  the  same  term  or  court  at  which  the  issues  are  tried), 
a  case  or  exceptions  shall  be  made,  or  a  case  containing  exceptions,  as  the 
case  may  require  ;  which  case  or  exceptions  shall  be  served  and  settled  in 
the  manner  prescribed  by  the  rules  of  court  for  the  settlement  of  cases  and 
exceptions  in  other  cases.  Such  motions  shall  be  made  in  the  first  instance 
at  special  term  ;  and  if  neither  party  moves  for  a  new  trial  in  such  case, 
they  shall  be  deemed  to  have  acquiesced  in  the.  decision  of  the  judge  or 
reteree,  and  the  verdict  of  the  jury  or  report  of  the  referee  ;  and  the  same 
shall  not  be  questioned  upon  the  final  hearing  of  the  cause,  or  in  any  subse- 
quent proceeding  therein. 


Former  Rule  XXXIII. 

a.  For  the  form  of  an  order  of  reference  to 
settle  issues  of  fact  preparatory  to  taking  tes- 
timony under  this  rule,  see  Miller  v.  Wilson^ 
1  Barb.  222;  MoneUy.  itforr^//, 3  Barb.  236. 

b.  The  court  will  deviate  from  its  general 
rules  whenever,  in  its  judgment,  a  proper  case 
is  presented  and  allow  a  trial  by  jury,  al- 
though the  application  therefor  is  made  more 
than  ten  days  after  issue  joined.  Clark  v. 
Brooks,  26  How.  285.  But  the  application 
will  come  too  late  if  made  after  the  trial  has 
commenced.  People  v.  Albany  and  Susque- 
hanna Railroad  Co,  7  Abb.  N.  S.  265  ;  S.  C. 
38  How.  228;  55  Barb.  344;  O'Brien  v. 
Bowesy  10  Abb.  106;  S.  C.  4  Bosw.  657. 
But  the  court  may,  for  its  own  relief,  at  any 
time  before  the  trial  of  the  issues,  invoke  the 
aid  of  a  jury  for  their  determination,  or  for 
the  determination  of  any  question  of  fact  in- 
rolveU  therein,  lb. 

Where  both  legal  and  equitable  causes  of 
action  au  embraced  in  the  same  complaint, 
the  judge  ui  special  term  must  determine 
whether  any  o\  the  grounds  upon  which  a  re- 
covery is  sought  is  such  as,  at  the  adoption  of 
the  constitution,  were  redressed  solely  by  an 
action  at  law,  and  if  so,  should  refuse  to  try 
the  cause  without  a  jury.    Should  the  judge 


decide  erroneously  in  this  respect  and  proceed 
to  try  a  cause  without,  which  should  be  tried 
by  jury,  on  motion  of  the  plaintiff,  it  would 
not  operate  as  a  waiver  of  any  of  the  legal 
rights  of  the  plaintiff;  and  should  the  plaint- 
iff fail  to  show  himself  entitled  to  any  equi- 
table relief,  but  should  show  a  right  to  legal 
relief,  the  judge  should  not  dismiss  the  com- 
plaint, but  still  order  the  case  to  be  tried  by 
jury  as  an  action  at  law.  Davis  v.  Morris, 
30  N.  Y.  (9  Tiff.),  569;  S.  0.  3  Trans.  App. 
226;  35  Barb.  227. 

On  the  trial  of  an  issue  of  fact  in  an  equity 
case,  the  judge  may  submit  to  the  yiry  buch 
additional  issues  as  are  essential  to  bring  to 
the  view  of  the  court  all  the  facts  material 
to  a  just  and  intelligent  decision.  Farmers^ 
and  MecJianics*  Bank  of  Genesee  v.  Joslyn, 
37  N.  Y,  (10  Tiff.),  353;  S.  C.  4  Trans.  App. 
308. 

The  whole  purpose  of  framing  an  issue  and 
ordering  it  tried  by  jury  is  to  inform  the  con- 
science of  the  court.  And  the  equity  judge 
may  regard  or  disregard  the  verdict,  may  order 
a  new  trial  of  that  issue,  or  a  trial  of  some  en- 
tirely different  one  as  often  as  he  sees  fit.  Or 
he  may  proceed  to  hear  the  whole  case  him- 
self.   No  appeal  can  be  taken  from  his  order 
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•etUing  the  iwiie  wbich  he  wmntt  tried  bj 
jury.  Wood  v.  Mayor^  etc,  of  New  Yorky  4 
Abb.  N.  S,  152;  Clark  t.  BrookSy  2  id.  406, 
407  ;  S.  C.  2  Daly,  159;  8neU  y.  LouckSy  12 
Barb.  385. 

In  the  settlement  oC  issues  in  a  divorce  case, 
the  judge  should  not  allow  an  issue  as  to 
whether  the  party  was  guilty  of  adultery  with 
a  specified  person  ttt  any  (tme  before  the  com- 
mencement of  the  action.  The  issue  is  de- 
fective in  not  limiting  the  time  and  place. 
StT(mg  V.  Strongy  1  Abb.  N.  S.  233 ;  S.  C.  3 
Rob.  675.  But  issues  made  by  the  pleadings 
in  such  an  action,  and  not  requiring  to  be  set- 
tled, will  not  be  expunged  on  motion.  Strong 
▼.  Strongy  I  Abb.  N.  S.  233 ;  S.  C.  4  Rob. 
621 .  In  suits  for  divorce  on  the  ground  of 
adultery,  feigned  issues  should  be  made  up 
enly  for  the  trial  of  facts  contested  by  the 
pleadinn,  such  as  are  expressly  alleged  on  one 
side  ana  denied  on  the  otner.  morrell  v.  3for- 
rdty  3  Barb.  236 ;  Forest  v.  Foreety  3  Abb. 
144;  S.  C.  6  Duer,  102.    The  amount  of  ali- 


mony should  never  be  submitted  to  the  jury. 
This  is  a  matter  for  the  determination  of  the 
court.  lb. 

The  written  consent  to  refbr  ao  action  for 
divorce,  required  by  §  270  of  the  Code,  is  suf- 
fiaent  when  the  attorney  for  one  of  the  parties 
draws  an  order  of  reference  in  the  following 
form,  and  the  attorney  of  the  adverse  party 
approves  of  the  same :  '*  Upon  the  consent  of 
the  attorneys  for  each  of  the  above  parties, 
given  in  open  court,  it  is  ordered  that  this  ac- 
tion be  and  the  same  is  hereby  referred,"  etc. 
Waterman  v.  Watermany  37  How.  36.  See 
LiddeU  v.  DuldsS,  3  Abb.  167 ;  Lea^crofi  v. 
Fowler,  7  How.  259. 

The  remedy  of  a  partj^  ag^eved  by  the  er- 
ror of  the  judge  at  tne  circuit,  in  admitting  or 
excluding  evidence  on  the  trial  of  an  issme  or- 
dered by  the  special  or  general  cerm  to  settle 
a  disputed  fact  arising  on  a  motion,  is  by  a 
motion  to  the  general  term,  upon  a  case,  for 
a  new  trial  of  the  issue.  Snell  v.  LouekB,  12 
Barb.  185. 


RULE  FORTY-ONE. 

MAKING   AND  SETTLING    CASE,   EXCEFnONS,    ETC. 

Whenever  it  shall  be  intended  to  move  for  a  new  trial  (except  for 
irregularity,  surprise,  or  upon  the  minutes  of  the  judge),  or^to  review  by 
appeal,  or  otherwise,  a  trial  by  a  jury,  by  the  court,  or  by  referees,  a  case 
or  exceptions,  or  case  containing  exceptions,  as  may  be  proper  and  the 
party  may  elect,  shall  be  prepared  by  the  party  intending  to  make  the 
motion,  or  to  review  the  trial,  and  a  copy  thereof  shall  be  served  on  tlie 
opposite  party  within  ten  days  after  the  trial,  if  by  a  jury,  or  after  written 
notice  of  the  filing  of  the  decision  or  report,  if  the  trial  be  by  the  court  or 
by  referees ;  and  the  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto  and  serve  a  copy  on  the  party  proposing  the  case  or 
exceptions,  who  may  then,  within  four  days  thereafter,  serve  the  opposite 
party  with  a  notice,  that  the  case  or  exceptions  with  the  proposed  amend- 
ments will  be  submitted  at  a  time  and  pluce  to  be  specified  in  the  notice  to 
the  justice  or  referee  before  whom  the  cause  was  tried,  for  settlement 
The  justice  or  referee  shall  thereupon  correct  and  settle  the  case,  accord* 
ing  to  the  facts,  and  shall  at  that  time  find  on  such  other  questions  of  facts 
as  may  be  required  by  either  paily,  and  be  material  to  the  issue.  The  time 
for  settling  the  case  must  be  specified  in  the  notice,  and  it  shall  not  be 
less  than  four  nor  more  than  twenty  days  after  service*  of  such  notice. 
The  lines  of  the  case  shall  be  so  numbered  that  each  copy  shall  cor- 
respond. 

Cases  reserved  for  argument,  and  special  verdicts,  shall  be  settled  in 
the  same  manner.  When  Ihe  evidence  is  taken  by  a  stenographic  reporter, 
the  testimony,  as  taken  by  him,  may  be  inserted  as  the  evidence  in  the 
case,  subject  to  amendment  on  motion  of  either  party,  on  the  settlement 
of  the  case.  The  parties  may  agree  on  the  facts  proven  to  be  inserted  in 
the  case,  instead  of  the  testimony  on  th^  approval  of  the  justice. 


Former  Rule  XXXIV,  amended. 

a,  Frooedure  on  review.— The  pro- 
cedure to  review,  at  the  general  term,  the 
judgment  eaterod  upon  the  decision  of  a  ref- 


eree, is  first  to  except  within  the  limited  time 
upon  legal  points  and  propositions  involved  in 
the  final  dedaion  ruled  against  the  party  ii»- 


42.] 


AFFENZ)IX*-*-SnPBBim  COUKS  Bl7LB8. 


841 


tending  to  appeal.  The  next  proceeding  will 
be  to  prepare  a  case  and  have  it  settled  by  the 
referee  if  not  agreed  on.  The  case  will  con- 
tain the  evidence  bearing  upon  any  conclusion 
of  fact  intended  to  be  reviewed,  also  the  ex- 
ceptions taken  during  the  trial  and  those 
made  after  the  trial  to  the  final  decision.  The 
facts  found  and  the  conclusions  of  law  must 
be  separately  stated.  This  statement,  like 
the  other  parts  of  the  case,  must  be  prepared 
by  the  party  who  appeals,  and  will  be  subject 
to  amendment  and  settlement.  The  review  is 
to  be  had  at  the  general  term  on  the  case  so 
prepared.  The  exceptions  separately  served 
after  judgment  should  not  appear  at  all,  ex- 
cept as  they  are  settled  and  stated  in  the  case. 
Johnson  v.  Whitlock,  13  N.  Y.  (3  Kern.)  344 ; 
S.  C.  12  How.  571. 

b.  Upon  a  trial  by  the  court,  the  success- 
ful party  is  under  no  obligation  to  submit  a 
draft  of  the  judgment  to  the  adverse  party  to 
propose  amendments.  But  it  is  not  unusual 
for  the  court,  in  its  discretion,  where  the  judg- 
requires  provisions  of  a  special  character,  to 
order  it  settled  befbre  itself  or  one  of  its  mem- 
oers.  The  settlement  of  the  form  of  a  judg- 
ment upon  notice,  now  takes  place  only  by  the 
express  direction  of  the  court,  or  by  special 
agreement  of  the  parties.  People  v.  Albany 
and  Susquehanna  Bailroad  Co.  57  Barb.  204. 

c.  Duty  of  judge  or  referee.— Where 

the  decision  of  the  court  or  referee  fails  to 
find,  upon  all  the  facts  deemed  material,  the 
remedy  of  the  unsuccessful  party  is  to  propose  a 
finding  thereon  in  his  propased  case  and  ex- 
ceptions. It  is  the  duty  of  the  judge  or  ref- 
eree, on  the  settlement  thereof,  to  find  av  re- 
quested, or  to  refuse  to  so  find,  in  order  that 
the  party  may  have  the  benefit  of  an  excep- 
tion to  his  refusal,  id.  Manley  ▼.  Insurance 
Company  of  North  Americti,  1  Lans.  20; 
Priest  V.  Prkcy  3  Keyes,  222 ;  Cosier  v.  Ship- 
man,  35  N.  Y.  (8  Tiff.),  533.  The  remedy  in 
the  supreme  court,  where  the  referee  refuses 
to  perform  his  duty,  is  by  motion  to  the 
court  for  an  order  requiring  him  to  act  and  to 
perform  his  duty.  id.  And  see  Mr.  Moak's 
elaborate  note  to  People  v.  Albany  and  Sus- 
quehanna Railroad  Co.  57  Barb.  204,  210. 

d.  "What  the  case  should  contain.— 

Whenever  an  exception  is  made  at  the  trial, 
the  party  excepting  has  the  right  to  make  a 
ease  presenting  such  exception.  Huff  v.  Ben- 
nett, 2  Sandf.  703;  S.  G.  2  Code  R.  139.  A 
ease  should  contain  a  plain  and  concise  state- 
ment of  the  facts  out  of  which  the  questions 
of  law  arise,  and  not  portions  of  evidence  set 
forth  in  detached  and  scattered  parcels.  Price 


y.  Powdl^  3  N.  Y.  (3  ComstO,  822.  And 
see  Maher  v.  Carman,  38  N.  Y.  (11  Tiff.), 
25;  S.  G.  5  Trans.  App.  25.  Questions 
withdrawn,  answers  excluded  without  objec* 
tion,  and  testimony  not  necessary  to  raise  the 
questions  on  the  exceptions  should  not  be  in- 
cluded in  the  case.  Hoffman  y.  ^tna  Fire 
Insurance  Co.  I  Rob.  501,  524;  S.  G.  19 
Abb.  325 ;  32  N.  Y.  ($  Tiff),  405.  Whether 
the  defendant  is  entitled  to  have  a  statement 
in  the  case  that  it  contains  all  the  evidence, 
depends  upon  whether  the  object  of  the  case 
is  to  move  for  a  new  trial  on  the  ground  of  a 
misdirection  which  was  not  the  subject  of  an 
exception,  or  of  one  which  was  so  subject. 
In  the  former  case  he  is  entitled  to  the  state- 
ment. Magnus  v.  Trischet,  2  Abb.  N.  S.  175. 
It  is  improper  to  insert  the  charge  given  by 
the  judge,  in  extenso,  in  the  bill  of  exceptions. 
Bulkeley  v.  Keteltas,  4  Sandf.  450.  Where  an 
appeal  is  made  from  a  judgment  rendered  on 
a  trial  by  the  court  without  a  jury,  the  jus- 
tice who  tried  the  case  should  settle  the  find- 
ings of  facts  upon  which  he  rendered  judg- 
ment, and  such  findings  must  be  incorporated 
in  the  case.  An  opinion  by  a  justice,  in 
which  he  assumes  or  states  certain  facts  to 
be  proved,  and  enunciates  certain  principles 
of  law,  and  at  the  conclusion  of  which  he 
says  that  there  should  be  a  judgment  for  the 
plaintiff  for  the  amount  claimed,  less  certain 
payments  not  specified,  is  not  a  finding  of 
fact.   Watson  v.  Barker,  16  Abb.  203. 

e.  Application  for  re-settlement, 

where  made. — The  supreme  court  has  full 
power  to  order  a  re-settlement  of  a  bill  of 
exceptions,  and  an  application  must  be  made 
to  a  justice  of  that  court  at  special  term,  not- 
withstanding an  appeal  is  pending  in  the  court 
of  appeals,  and  it  is  not  necessary  to  apply 
first  to  the  court  of  appeals  to  have  the  cause 
remitted  to  the  supreme  court  before  making 
such  application.  Witbeck  v.  Waine,  8  How. 
433;  Luyster  v.  Sniffin,  3  id.  250;  S.  G.  1 
Barb.  428,  sub  uom.' Luyster  t.  Sniffen;  Tal" 
cott  Y.  Rosenberg,  8  Abb.  N.  S.  287;  Gould  r. 
Glass,  19  Barb.  186.  But  see  Adams  r. 
Bush,  2  Ahh.N,S.  118. 

/.  Ebctending  time. — ^Under  5j  174  of 

the  Gode,  the  court  may,  in  its  discretion, 
allow  exceptions  to  be  filed,  or  a  case  served, 
alter  the  time  prescribed  therefor  has  expired. 
Sortie  V.  Mellen,  14  Abb.  228 ;  Sheldon  ▼. 
Wood,  14  How.  18;  S.  C.  6  Duer,  679; 
Strong  v.  Hardenburgh,  25  How.  438 ;  Hun 
V.  Bourne,  1  Gaines,  23.  But  see  Beach  r. 
Gregory,  3  Abb.  78;  S.  C.  2  id.  203;  1 
Hilt.  201,  sub  nom.  Beach  ▼.  Raymond, 


RULE  FORTY-TWO. 

OMITTDm  TO   MAKE   A   CASE-— CASE,   WHEN   DEEMED   SETTLED. 

If  the  party  shall  omit  to  make  a  case  within  the  time  above  limited,  he 
shall  be  deemed  to  have  waived  his  right  thereto ;  and  when  a  case  is 
made,  and  the  parties  shall  omit,  within  the  several  times  above  limited, 
the  one  party  to  propose  amendments,  and  the  other  to  notify  an  appear- 
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ance  before  the  justice  or  referee,  they  shall  respectively  be  deemed,  the 
former  to  have  agreed  to  the  case  as  proposed,  aud  the  latter,  to  have 
agreed  to  the  ameudmeuts  as  proposed. 

Former  Rule  XXXV. 


The  only  effect  of  omitting  to  make  a 
case  is  to  leave  a  party  to  argue  his  appeal  on 
the  judgment  alone.  A  party  may  appeal 
upon  the  judgment  roll  alone,  and  raise  any 
such  questions  appearing  on  its  face  as  might 
formerly  have  been  raised  on  a  writ  of  error. 
Errors  on  the  trial  are  of  course  excluded. 
Burger  v.  Dubernety  7  Rob.  1;  Broum  v. 


Hardie,  .5  id.  678;  Rankin  v.  Pine,  4  Abb. 
309 ;  Robinson  v.  Hudson  Miver  Railroad 
Co,  3  id.  115 ;  S.  C.  I  Hilt.  144;  ConoUy  v. 
ConoUy,  16  How.  224.  It  does  not  follow 
that  because  the  party  has  omitted  to  make  a 
case  that  the  appeal  Khould  be  dismissed,  id. 
See  Brewer  y.  Isish,  12  How.  481. 


RULE  FORTY-THREE. 

EXCEPTIONS,    WHAT  TO   CONTAIN. 

Exceptions  shall  only  contain  so  much  of  the  evidence  as  may  be  neces- 
sary to  present  the  questions  of  law  upon  which  the  same  were  taken  on  the 
trial ;  and  it  shall  be  the  duty  of  the  justice,  upon  settlement,  to  strike  oat 
all  the  evidence  and  other  matters  which  shall  not  have  been  uecessarily 
inserted. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions,  the  party 
proposing  such  case  or  exceptions  shall,  before  submitting  the  same  to  the 
judge  or  justice  for  settlement,  mark  upon  the  several  amendments  his 
proposed  allowance  or  disallowance  thereof. 

Former  Rnle  XXXVI. 


a.  A  general  exception  to  a  charge,  and 
exery  part  of  it,  when  the  charge  invoWes 
more  than  a  single  proposition  of  law,  and  is 
not  in  all  respects  erroneous,  presents  no  ques- 
tion for  review  upon  appeal.  Jones  v.  Osgood, 
6  N.  Y.  (2  Seld.),  233;  WcUsh  v.  Kelly,  40 
N.  Y.  (1  Hand),  556;  Kluender  v.  Lynch,  4 
Keyes,  361 ;  Stone  y.  Western  Transportation 
Co,  38  N.  Y.  (11  Tiff.),  240.  It  is  the  duty 
of  the  counsel  to  point  out,  at  the  time,  in 
what  respect  t)ie  charge  did  not  conform  to 
the  requests ;  and  it  is  not  the  duty  of  the 
court,  hy  comparing  every  portion,  to  see  if 
there  is  a  discrepancy.  The  party  complain- 
ing must  put  his  finger  on  the  point  of  which 
he  complains.  Joties  v.  Osgood,  6  N.  Y.  (2 
Seld.),  233;  Taylor  y,  Ketchum,  35  How. 
289 ;  S.  C.  5  Roh.  507  ;  Keller  v.  New  York' 
Central  Railroad  Co.  24  How.  172 ;  Barker  v. 
Savage,  1  Sweeny,  288.  It  is  no  ohjection  to 
a  statement  in  a  bill  of  exceptions,  that  it  is 
all  contained  in  one  sentence,  where  it  is 
shown  distinctly  that  each,  of  the  offers  and 
requests  were  severally  denied  and  overruled, 
and  that  the  plaintiff  severally  excepted  to 
each  of  those  decisions.  Dunckdv.  Wiles,  11 
N.  Y.  (1  Rem.),  420.  But  an  exception  which 
states,  "to  which  charge  the  defendant's 
counsel  excepted,"  is  bad  for  want  of  particu- 
larity. Fitch  V.  lAvingston,  7  How.  410. 

A  general  objection  to  the  admissibility  of 
evidence  is  sufficient  where  the  objection  could 
oot  have  been  obviated  at  the  trial,  had  the 


specific  grounds  of  objection  been  pointed  out. 
MerHtt  v.  Seaman,  6  N.  Y.  (2  Seld.),  168; 
Newton  v.  Harris,  id.  345 ;  S.  C.  I  Code  R.  N. 
S.  414;  Brookman  v.  HamOl,  54  Barb.  209; 
Pepper  v.  Haight,  20  id.  429,  437 ;  Lav 
rence  v.  Barker,  5  Wend.  301,  304;  Tifi  ▼• 
Tifft,  4  Denio,  175 ;  Levin  v.  RusseU,  42  N.  Y. 
(3  Hand),  251,  255,  256.  But  objecuons 
which  might  have  been  met  and  obviated  oa 
the  trial  cannot  be  raised  for  the  first  time  oa 
appeal.  Champney  v.  Blanchard,  39  N.  Y. 
(12  Tiff.),  HI;  S.  C.  6  Trans.  App  53; 
Walker  v.  Gilbert,  2  Daly,  80 ;  Meyer  v. 
Fiegd,  7  Rob.  122 ;  S.  C.  34  How.  434 ; 
Matthews  v.  Duryee,  4  Keyes,  525 ;  Hazard 
V.  Spears,  id  469;  City  of  Brooklyn  ▼. 
Brooklyn  City  Railroad  Co.  8  Abb.  N.  S. 
356 ;  Wolfe  v.  Security  Fire  Insurance  Co- 
39  N.  Y.  (12  Tiff.),  49 ;  S.  C.  6  Trans.  App. 
286  ;  JDraper  v.  Stouvend,  38  N.  Y.  (11  Tiff.), 
219  ;  Forrest  v.  Havens,  id.  469  ;  Hoxie  r* 
Allen,  id.  175;  S.  C.  6  Trans.  App.  223; 
Phillips  V.  Terry,  5  Abb.  N.  S.  327  ;  S.  0.  3 
Keyes,  313;  1  Trans.  App.  235;  Shaw  ▼• 
Smith,  5  Abb.  N.  S.  129 ;  S.  C.  1  Trws. 
App.  238;  3  Keyes,  316;  Rosebrooks  ▼• 
Dinsmore,  5  Abb.  N.  S.  59 ;  S.  C.  1  Tims. 
App.  265 ;  36  How.  138 ;  Doyle  v.  Mulrein,  7 
Abb.  N.  S.  258,  263 ;  S.  C.  1  Sweeny,  517. 
See  2  Wait's  Law  and  Pract.  634,  635. 

A  judge  has  a  right  to  see  that  his  cbai^j 
so  far  as  it  is  necessary  to  be  inserted  in  • 
case,  ifi  correctly  presented^  even  though  tbs 
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parties  have  agreed  upon  it.  Neither  parties 
nor  their  counsel  have  a  right  to  make  out  a 
charge  that  will  appear  absurd  or  ridiculous. 
But  they  have  a  right  to  be  heard,  and  to 
.require  that  the  opinions  expressed  to  the 
jury  be  substantially  presented.  Boot  v. 
King,  6  Cow.  669. 

Where  a  judge  has  made  a  ruling  as  to  the 
effect  of  the  evidence  offered  by  a  pUintiff,  to 
which  the  defendant  has  excepted,  and  the 
defendant  has  afterwards  introduced  proof 
that  in  effect  amounted  to  a  waiver  of  the 
exception,  heldy  that  the  evidence  given  subse- 
quent to  the  exception  should  be  inserted  in 
the  bill  of  exceptions,  so  that  the  plaintiff 
might  insist  on  it  as  a  waiver  of  the  excep- 
tion. Jackson  ex  dem.  Hills  v.  Tuttky  7  Cow. 
364. 

A  stipulation  between  parties  that  the 
plaintiff's  cpunsel  shall  be  considered  as  hav- 
ing duly  excepted  to  the  finding  and  decision 
of  a  judge,  will  not  be  regarded  by  the  appel- 
late court  as  equivalent  to  an  exception. 
Stephens  v.  Reynolds,  6  N.  Y.  (2  Seld.),  454. 
In  Brewer  v.  Isishy  12  How.  481,  it  was  held 
that  in  a  case  where  no  questions  of  fact  arose 
upon  the  evidence,  and  no  interlocutory  ques- 
tions of  law  were  raised  on  the  trial,  the 
decision  of  the  iudge  necessarily  disclosed  all 
the  facts,  and  there  was  nothing  to  which  an 
exception  could  be  taken  but  his  conclusions 
of  law,  or  his  decision  upon  those  facts,  and 


that  a  simple  exception  to  such  decision 
would  present  the  whole  question,  and  no  bill 
of  exceptions  or  case  would  be  necessary. 
But  that  there  could  be  no  authority  for 
reviewing  on  an  appeal  or  decision  from  which 
no  exception  had  Leen  taken.  See,  also, 
(yNeU  V.  New  York  State  Agrietdtural  So- 
ciety, 19  Barb.  162 ;  Berger  v.  Dubernet,  7 
Rob.  I ;  Bobinson  v.  Hudson  Biver  Bailroad 
Co,  3  Abb.  1*15;  S.  G.  1  Hilt.  144;  Conolly 
V.  Conolly,  16  How.  224. 

Where  exceptions  taken  to  the  decisions  of 
a  referee  are  not  noticed  in  the  points  sub- 
mitted by  the  appellant  in  his  appeal,  nor 
argued  on  appeal,  nor  any  intimation  given 
bj  the  counsel  that  he  relied  on  such  excep- 
tions, they  will  be  considered  waived  and 
abandoned.  Cumings  v.  Morris,  3  Bosw.  560 ; 
Flanders  v.  Crolius,  1  Duer,  206.  See 
Broum  v.  Golie,  1  £.  D.  Smith,  265,  269. 

Section  264  of  the  Code  dispenses  with  the 
signing  and  sealing  of  exceptions  by  the 
judge.  Zabriskie  v.  Smith,  11  N.  ¥.  (1 
Kern.),  480. 

Where,  in  order  to  move  for  a  new  trial,  or 
for  the  purposes  of  a  review  by  appeal,  a 
party  has  made  and  served  a  case,  the  adverse 
party  will  not  be  allowed  to  make  and  serve 
a  new  case  as  an  amendment,  by  way  of  sub- 
stitution. Stuart  V.  Binsse,  3  Bosw.  657; 
S.  C.  4  id.  616. 


RULE  FORTY-FOUR. 

FILING   EXCEPTIONS   OR  CASE. 

When  a  party  makes  a  case  or  exceptions,  he  shall  procure  the  same  to 
be  filed  within  ten  days  after  the  same  shall  be  settled,  or  it  shall  be 
deemed  abandoned,  unless  the  time  is  extended  by  a  justice. 

And  on  filing  affidavit  that  such  case  or  exceptions  has  not  been  filed, 
and  showing  the  time  of  the  settlement  thereof,  and  that  more  than  ten 
days  has  elapsed  from  the  time  of  such  settlement,  or  from  the  expiration 
of  the  time  to  which  it  was  extended,  an  order  of  course  may  be  entered, 
declaring  the  same  abandoned,  and  the  party  may  proceed  as  if  no  case  or 
exceptions  had  been  made. 

Former  Rule  XXXVII,  amended. 


The  party  making  up  a  case  must,  before 
ten  days  from  the  settlement  have  expired, 
file  with  the  clerk  the  case  and  amendments 
as  they  came  from  the  ju<lge  or  referee,  with 
the  corrections  or  allowances  as  made  by  him. 
Parker  v.  Link,  26  How.  375. 

After  a  case  or  exceptions  has  been  settled, 
it  is  filed  with  the  clerk  and  becomes  a  record 
of  the  court,  and  may  be  taken  prima  facie 
in  the  further  progress  of  the  action,  as  evi- 
dence of  the  facts  therein  appearing.  Van 
Bergen  v.  Ackles,  21  How.  314 ;  S.  0.  Aff'd, 
id.  317. 

Under  the  provisions  of  §  174  of  the  Code, 
the  court  has  power  to  allow  exceptions  to  be 
filed  nunc  pro  tufic,  after  the  expiration  of 


the  ten  days  fixed  by  the  rules  of  the  court. 
Sheldon  v.  Wood,  14  How.  18  ;  S.  C.  6  Duer, 
679 ;  Halsey  v.  Carter,  6  Rob.  535 ;  Strong 
V.  Hardenburgh,  25  How.  438;  BortU  t. 
Mellen,  14  Abb.  228.  And  where  judgment 
by  default  has  been  taken  at  a  general  term, 
dismissing  an  appeal  for  not  serving  copies  of 
a  case  in  due  time,  the  default  will  be  opened 
where  the  appellant  shows  that  the  action 
and  all  the  proceedings  therein  were  wholly 
neglected  by  the  counsel.  The  application 
for  relief  should  be  made  to  the  special  term. 
Elston  y.  Schilling,  7  Rob.  74.  And  see 
Peck  V.  New  York  and  Liverpool  U*  S,  Mail 
Steatnship  Co.  3  Bosw.  622. 
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RULE  FORTir-FIVE. 

8TATEUENT  OF  FAOTS  ON  APFEA(.  TO  OOUBT  OF  AFPEAUB. 

A  party  desiring  to  appeal  to  the  court  of  appeals,  in  an  action  tried 
by  the  court  or  referees,  may  have  the  facts  upon  which  the  decision  of  the 
genera]  term  was  based,  settled  for  the  purposes  of  such  appeal,  when  the 
case  is  decided  in  general  term  on  a  question  of  fact ;  and  for  the  purpose 
of  such  settlement,  the  party  shall,  within  twenty  days  after  uotice  of  the 
judgment,  propose  and  serve  upon  the  opposite  party  such  a  statement  of 
the  facts  as  he  deems  proper. 

Former  Sule  XXXVIII,  amended. 


a.  On  an  appeal  to  the  general  term,  in  an 
action  tried  by  a  court  or  referee,  to  review 
the  findings  of  fact,  as  well  as  the  conclusions 
of  law,  if  that  court  establish  findings  of 
fact  different  from  the  facts  found  b^  the 
court  or  referee,  as  contained  and  stated  m  the 
ease,  on  aa  appeal  to  the  court  of  appeals  to 
review  the  judgment  of  the  general  term, 
such  findings  of  fact  sliould  be  made  a  part 
of  the  reeo^.  Such  an  appeal  is  to  review 
the  judgment  of  the  general  term  of  the 
supreme  court,  and  the  appellate  court  should 
be  furnished  with  the  same  facts  on  which 
the  supreme  court  baaed  its  judgment.  Smith 
V.  Grant,  17  How.  381.  Where  the  facts,  as 
found  by  the  general  term,  have  not  been 


stated  in  the  record,  the  general  term  has  the 
righty  and  will  allow  such  settlement  upoo 
proper  terms.  lb. 
6.  The  only  statement  of  facts  that  the 

rneral  term  is  authorised  to  make,  under 
333  of  the  Code,  are  those  uncootroverted 
and  conceded  on  the  trial.  Purchase  v.  Ma^ 
tiBimy  15  Abb.  402;  S.  G.  25  Hoir.  161;  25 
N.  Y.  (11  Smith),  211,  sub  nom.  Purduae 
V.  Matteson.  These  facts  must  have  come 
before  the  general  term,  ascertained  and  set- 
tled, or  admitted  in  the  usual  manner,  or  be 
established  by  evidence  to  which  there  is  bo 
contradiction,  and  the  force  and  efleet  of 
which  is  not  doubtftd.  Brower  t.  Or$er,  S 
Bosw.  365. 


RULE  FORTY~SIX. 

NOTICES   OF  ARGUMENT  ASJ>  OF  MOTION  —  ORDER    TO  SHOW  CAUSE STAY  OF 

FR0CBEDIN06 — IRREGULARITIES   MUST  BE   SPECIFIED  IN  NOTICE — ^DEFAULT 
IN   DIVORCE   CASES. 

All  questions  for  argument,  and  all  motions,  shall  be  brought  before  the 
court  on  a  notice,  or  when  a  notice  less  than  eight  days  is  prescribed  by  tbe 
judge  or  court,  under  §  402  of  the  Code,  by  an  order  to  show  cause ;  and 
if  the  opposite  party  shall  not  appear  to  appose,  the  party  making  tbe 
motion  or  obtaining  the  order  shall  be  entitled  to  the  rule  or  judgment 
moved  for,  on  proof  of  due  service  of  the  notice  or  order  and  papei*s  required 
to  be  served  by  him,  unless  the  court  shall  otherwise  direct. 

Such  order  to  show  cause  shall  only  be  granted  when  a  special  reason 
for  a  notice  less  than  eight  days  appears  on  the  papers  presented,  and  tbe 
party  shall  in  his  affidavit,  state  the  present  condition  of  the  action,  and 
whether  at  issue,  and  the  time  appointed  for  holding  the  next  circuit  iu  the 
couuty  where  the  action  is  triable.  The  order  shall  also  (except  in  the  first 
judicial  district)  be  returnable  only  before  the  judge  who  grants  it,  or  at  a 
special  term  appointed  to  be  held  in  the  district  in  which  such  judge  resides. 

No  order,  except  in  the  first  judicial  district,  served  after  the  action 
shall  have  been  noticed  for  trial,  if  served  within  ten  days  of  the  circuit  or 
trial  term,  shall  have  the  effect  to  stay  the  proceedings  in  the  action,  unless 
made  at  the  circuit  where  such  action  is  to  be  tried,  or  by  the  judge  who  is 
appointed  or  who  is  to  hold  such  circuit  or  trial  term. 

When  the  motion  is  for  irregularity,  the  notice  or  order  shall  specify 
the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  the  consent 
of  the  adverse  party,  shall  not  extend  to  a  complaint  for  a  divorce. 

Former  Bole  XXXIX>  amended. 
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a.  Order  to  show  cause,  where 

ZXlB.d  3  — All  onler  to  kIiow  cauhu  returnable 
at  spcjial  teiin,  must  be  granted  by  the  spe- 
cial term ;  and  an  order  to  show  cause,  return- 
able before  a  judge  out  of  court,  must  be  made 
by  the  judge  before  whom  it  is  returnable. 
Hasbrouck  y.  Ehrich,  7  Abb.  76 ;  Men-itt  v. 
Slocum^  6  How.  350  ;  Walsh  v.  Sun  Mutual 
Insurance  Co.  2  Rob.  646;  S.  G.  17  Abb. 
356.  A  stay  of  proceedings,  to  enable  a  de- 
fendant to  move  for  a  special  jury,  should  not 
be  granted  except  at  the  trial  term,  or  by  the 
justice  assigned  to  hold  that  part  of  the  trial 
term  upon  whose  calendar  the  cause  was 
placed,  id.  But  see  1  Van  Santv.  £q.  Pr. 
36),  429. 

b.  Order   to    show  cause,  when 

made. — The  Code,  as  a  general  rule,  requires 
that  motions  shall  not  be  made  without  a  no- 
tice of  eight  days ;  and  although  the  court  or 
judge  may  prescribe  a  shorter  time,  or  even 
dispense  with  notice  altogether,  the  power 
was  intended  to  be  confined  to  exceptional 
cases,  and  not  to  be  exercised  indiscriminately 
on  all  occasions.  ^Andravette  v.  Botme,  15 
How.  75 ;  S.  0.  4  Abb.  440.  An  order  to 
show  cause  cannot  properly  be  made  rniless 
the  pa|>ers  upon  which  tlio  same  is  founded 
show  a  reason  for  shortening  the  regular  and 
usual  time  for  notices.  Springsteen  t.  Powers^ 
4  Kob.  0^. 

c.  Speciiying  irregularities.— No  re- 
lief will  be  granted  on  a  motion  or  an  order 

to  show  cause  why  proceedings  should  not  be 
set  aside  for  irregularity,  unless  the  irregular- 
ity complained  of  is  specified  in  the  notice  of 
motion  or  order,  Graham  v.  Pii^kney,  7  Rob. 
147 ;  Zjeicis  v.  Orahaniy  16  Abb.  126 ;  Per- 
kins y.  Meady  22  How.  476 ;  Baxter  v.  Ar- 
noldf  9  id.  445 ;  Bowman  y.  Sheldon,  5  Sandf. 
057;  S.  C.  10  N.  Y.  Leg.  Obs.  339;  Harder 
V.  Harder,  26  Barb.  409 ;  Roche  v.  Ward,  7 
How.  416;  Mann  v.  Brooks,  id.  457;  Selover 
▼.  Forbes,  22  id.  477.  But  a  motion  to  vacate 
a  jud&iucnt  by  confession  founded  on  the 
gi-ound  that  the  statement  upon  which  it  was 
entered  was  not  in  conformity  with  §  383  of 
the  Code,  is  not  a  mere  irregularity,  and  is 
not  within  this  rule.  Neither  is  the  issuing 
of  an  execution  in  violation  of  a  stay  of  pro^ 


ceedings  a  mere  irrcgularitj',  nor  is  it  within 
the  rule.  Jaclson  v.  Smith,  16  Abb.  201 ;  S. 
C.  25  How.  476;  Winnebrenner  y.  Edgerton, 
8  Abb.  419;  S.  C.  30  Barb.  185;  17  How. 
363.  Where  the  irregularity  is  not  specified 
in  the  notice  or  order  to  show  cause,  on  an 
appeal  from  an  order  denying  the  relief  sought, 
unless  it  is  otherwise  stated  hi  the  appeal 
papers,  the  appellate  court  will  presume  that 
the  motion  was  denied  on  the  ground  of  the 
defect  in  the  notice.  Lewis  v.  Graham,  16 
Abb.  126.  And  see  Shipman  y.  Shafer,  14 
Abb.  449. 

d.  Renewing  motion.— Where  relief 
has  been  denied  on  the  ground  that  the  notice 
of  motion  did  not  BpbSij  the  defects  conw 
plained  of,  yet  in  proper  cases  the  motion 
may  be  renewed  on  leave  and  on  papers  not 
defective.  Macomber  v.  Mayor,  etc.  of  New 

York,  17  Abb.  35;  Bowman  v.  Shddon,  6 
Sandf.  657 ;  S.  C.  10  N.  Y.  L^.  Obs.  339. 

e.  Order  of  arrest — An  order  of  arrest 
will  not  be  vacated  on  the  ground  of  irregu^ 
larity  where  the  order  to  show  cause  why 
such  order  should  not  be  vacated  does  not 

Kint  out  the  urregularity.  Barker  v.  Cook,  40 
krb.  256;  S.  0.  25  Hew.  190;  16  Abb.  83. 

/.  Motum,  whan  made.— A  motion 

to  set  aside  a  proceeding  for  irregularity  mus^ 
be  made  promptly,  and  before  the  moving 
party  takes  anotlier  step  in  the  cause.  Strong 
Y.  Strong,  1  Abb.  N.  S.  242;  S.  C.  4  Rob. 
621 ;  Persse  <t  Brooks*  Paper  Works  v. 
WiM,  14  Abb.  119;  Low  v.  Graydon,  id. 
443 ;  iMwrence  v.  Jones,  15  Abb.  110.  But 
see  Bowen  v.  National  Bank  of  Medina^  34 
How.  408;  id.  409  (n.) 

g.  But  where  the  **  irregularity  "  amounts 
to  a  jurisdictional  defect,  the  motion  to  vacate 
will  not  be  disregarded,  eves  if  it  does  not 
point  out  the  defect.  Blake  v.  Locy,  6  How. 
108;  S.  G.  1  Code  R.  N.  S.  406.  And  such 
motion  may  be  made  at  any  time.  HaUet  v. 
BighUrs,  13  How.  43 ;  Borsdorf  v.  Daytm^ 
17  Abb.  36  (n.);  Grant  v.  Van  Deroook,  8 
Abb.  N.  S.  456,  465;  S.  C.  57  Barb.  165. 
And  see  Huxford  v.  Bogardus,  40  How.  94 ; 
Simonson  v.  Blake,  12  Abb.  331 ;  S.  G.  20 
How.  484;  TFeeibs  v.  Jfmttt,  5  Bob.  610. 


RULE  FORTY-SEVEN. 

ENUMERATED  AND  NON-ENUMERATED  MOTIONS— CONTESTED  MOTIONS  AT  CIRCUIT. 

Enumerated  motions  ai'e  motions  arising  on  special  verdict ;  issues  of 
law ;  cases ;  exceptions ;  appeals  from  orders  sustaining  or  overruling  de- 
murrers ;  appeaU  from  a  judgment  or  order  granting  or  refusing  a  new  trial 
in  an  inferior  court ;  and  appeals  by  virtue  of  §  348  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted  to  the 
court,  and  shall  be  heard  at  special  term,  except  when  otherwise  directed 
by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing  at  any 
special  term  held  at  the  sumo  time  and  place  ^yith  a  circuit,  except  in  actions 
upon  the  calendar  for  trial  at  such  circuit,  and  in  which  the  bearing  of  the 
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motion  is  necessary  to  tne  disposal  of  the  cause,  and  except,  also,  that,  in 
ccmuties  in  which  no  special  term  distinct  from  a  circuit  is  appointed  to  be 
held,  motiouA  in  actions  triatile  in  any  such  county  may  be  noticed  aud 
brought  on  at  the  time  of  holding  the  circuit  and  special  term  in  the 
county  in  which  such  actions  are  triable. 

Rule  XL  of  1858,  amended  bj  inserting  words  in  italic. 


What  are  non-enumerated  mo- 
tions. —  A  motion  for  a  reference  in  an 
action  is  a  non-enumerated  motion.  Conway 
T.  Hitchins,  9  Barb.  386.  But  a  motion  for 
a  new  trial  is  not.  Van  Schaick  v.  Wiitne,  8 
How.  8;  Ellsworthy,  Gooding,  id.  1.  Neither 


is  an  appeal  from  an  order  appointing  an 
administrator.  Brockway  y.  JeweU^  16  Barb. 
593.  Nor  an  appeal  from  an  order  sustaining 
or  overruling  a  demurrer.  Ueynolds  t.  Frtt- 
man,  4  Sandf.  702. 


RULE  FORTY-EIGHT. 

FILING  NOTES  OF  ISSUE — GENERAL  TERM  CALENDAR — DATE  OF  IS8€E  ON  APPEAL. 

Notes  of  issue  for  the  general  term  shall  be  filed  eight  days  before  the 
commeucetnent  of  the  court  at  which  the  causes  may  be  noticed.  The 
clerk  shall  prepare  a  calendar  for  the  general  term,  and  cause  the  same  to 
be  printed  for  each  of  the  justices  holding  the  court.  Appeals  shall  be 
placed  on  the  calendar  according  to  the  date  of  the  service  of  the  notice 
of  appeal,  and  other  cases  as  of  the  time  when  the  question  to  be  reviewed 
arose.     Cases  entitled  to  preference  shall  be  placed  on  a  separate  calendar. 

Rule  XLI  of  1858,  amended  by  adding  last  clause. 

The  following  additional  rule  was  adopted  for  the  third  judfciiil 
department,  on  the  7th  day  of  February,  1871 :  The  attorney  for  either 
party  to  an  appeal  from  an  order  shall  file  with  the  clerk  of  the  county  in 
which  the  term  of  the  court  for  which  notice  of  argument  of  such  appeal 
has  been  served  is  to  be  held,  on  or  before  Tuesday  of  the  week  precediug 
the  term,  a  note  of  issue,  in  which  shall  be  specified  the  day  of  the  service 
of  the  notice  of  appeal  on  the  respondent  or  his  attorney.  The  clerk  shall 
prepare  a  calendar  of  the  cases  in  which  such  notes  of  issue  shall  be  filed, 
and  shall  enter  the  cases  thereon  in  the  order  of  the  time  of  the  service 
of  notice  of  the  appeal.  No  appeals  from  orders  will  be  heard  unless 
notes  of  issue  have  been  duly  filed  and  eutei'ed  on  the  calendar. 


a.  Clerk^S  fees. — The  clerk's  fee  of  one 
dollar,  given  by  the  Code  on  every  trial,  was 
intended  to  pay  him  for  the  ordinary  miscel- 
laneous services  required  of  him  in  the  pro- 
gress of  the  cause,  as  well  as  the  services 
rendered  in  court  on  the  trial,  and  include  the 
service  of  putting  the  cause  on  the  calendar. 
But  the  expense  of  printing  the  calendar  for 
the  general  terms  is  a  county  charge.  People 
ex  reL  WilHams  v.  Supervisors  of  Monroe  Co, 
15  How.  225. 


b.  XiOChes.  —  Where  an  attorney  waits, 
without  a  suflScient  excuse,  until  the  last  day 
but  one  for  filing  notices  of  ai^ument  or  issue, 
before  sending  it  to  the  clerk  to  file  for  tbe 
calendar,  and  circumstances  then  transpire 
which  pi-events  his  sending  his  notice  in  season 
for  the  calendar,  he  will  not  be  allowed  to 
put  it  on,  whatever  his  excuse  may  be  aittf 
that  time.   Wtlkin  v.  Pearce,  4  How.  26. 


RULE  FORTYNINE. 

ENUMERATED  MOTIONS,   HOW    NOTICED— WHAT  PAPERS  FURNISHED  ON. 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  the  term  by 
either  party. 

The  papers  to  be  furnished  on  such  motions  shall  be  a  copy  of  the 
pleadings,  when  the  question  arises  on  the  pleadings,  or  any  part  thei*eo( 
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or  of  such  parts  only  as  relate  to  Ihe  question  raised  by  the  demurrer  ;  a 
copy  of  the  special  verdict,  return,  or  other  papeiis  on  which  the  question 
ariiies,  and  the  party  whose  duty  it  is  to  furnish  the  papers,  shall  serve  a 
copy  on  (he  opposite  party,  except  upon  trial  of  issues  of  law,  at  least 
eight  days  liefore  the  time  the  matter  may  be  noticed  for  argument.  If 
the  party  whose  duty  it  is  (o  furnish  the  papers  shall  neglect  to  do  so,  the 
opposite  party  shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion, 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may  have 
noticed  it  for  argument),  and  that  judgment  be  rendered*  in  his  favor: 
Provided,  however,  that,  in  mortgage  and  partition  cases,  where  the 
plaintiff's  rights  are  not  contested,  no  copies  of  pleadings  need  be  furnished 
to  the  court. 

The  papers  shall  be  furnished  by  the  plaintiff,  when  the  question  arises 
on  special  verdict,  and  by  tlie  party  demurring,  in  cases  of  demurrer,  and 
in  all  other  cases  by  the  party  making  the  motion.  Each  party  shall  prefix 
to  his  points  a  concise  statement  of  the  facts  of  the  case,  with  reference  to 
the  folios,  and  if  such  statement  is  not  furnished,  no  discussion  of  the  facts 
by  the  party  omitting  such  statement  will  be  permitted. 

Rule  XLII  of  1858,  as  amended  by  adding  the  last  sentence. 


a.  Printing  papers  is  not  for  the  benefit  of 
counsel  or  parties,  but  of  the  court,  and  is  not 
to  be  dispcMised  with  except  by  its  order. 
'Jh3  couit  will  enforce  the  rule  by  considering 
only  sue. I  papers  as  are  printed  as  being  be- 
fore them.  Wheeler  v.  Falconer,  7  Rob.  45; 
Toivnsend  v.  Wheeler,  4  Wend.  196.  And  see 
Wells  V.  Hatch,  6  Cow.  009. 

h.  Appeal  from  order  of  county 

court — An  appeal  from  an  order  of  the 
county  court,  gi-anting  a  new  trial  on  the 
judge's  minutes,  must  be  brought  on  as  an 
enumerated  motion  upon  printed  papers. 
Harper  v.  Allt/n,  3  Abb.  N.  S.  186. 

c.  Service   on  demurrer.— Rule  42 

(new  Rule  49),  does  not  require  the  party  do- 
uiurHng  to  serve  on  the  opposite  party  any 
copy  of  the  pleadings  or  other  papers  when 


the  question  to  be  decided  arises  on  demur- 
rer. The  party  demurring  is  required  to  fur- 
nish them  to  the  court,  but  not  to  serve  them 
on  the  opposite  party.  GaUt  v.  Finch,  24 
How.  193. 

d.  Striking  cause  from  calendar. — 

When  the  party  who  is  to  furnish  the  papers 
hafei  noticed  the  cause  for  argument  without 
serving  a  copy  of  the  papers  in  due  time,  the 
other  party  may  move  to  strike  the  cause  off 
the  calendar  without  noticing  it  himself. 
But  where  the  cause  has  been  noticed  by  the 
party  who  is  to  furnish  the  papers,  the  other 
party  must  show  in  his  affidavit  for  the 
motion  that  he  has  noticed  the  cause  for  argu- 
ment. Herkimer  County  Bank  v.  Devereux,  5 
Hill,  9.  And  see  further,  as  to  the  practice  in 
such  cases,  the  note  and  Rule,  10  Wend.  537. 


RULE  FIFTY. 

PAPERS  TO  BE  FURNISHED  ON  APPEAL. 

When  an  appeal  is  noticed  for  a  general  term,  in  eases  embraced  in 
chapter  3  of  title  11  of  the  Code,  and  of  §  348  of  the  Code,  the  appelhint 
shall  fu1'^i^^h  the  papers  for  the  court,  which  coui^ist  of  a  copy  of  tiie  judg- 
ment roll,  together  with  a  statement  showhig  the  time  of  the  commence- 
nient  of  the  suit,  and  of  the  service  of  the  respective  pleadings,  the  names 
of  the  original  parties  in  full,  the  change  of  parties  if  any  ha^  taken  place 
pending  the  suit,  to  which  shall  he  added  the  opinion  of  the  court  below, 
or  an  affidavit  that  no  opinion  in  writing  was  given,  or  if  given,  that  a  copy 
cc»uld  not  be  procured.  At  the  commencement  of  the  argument,  the  appel- 
lant shall  furnish  a  printed  copy  of  the  papers  to  each  of  the  judges, 
together  with  a  printed  copy  of  the  points  on  which  he  intends  to  rely, 
with  a  reference  to  the  authorities  which  he  intends  to  cite  ;  and  he  shall  also 
deliver  to  the  atlorn(»y  of  the  adverse  party,  at  least  eight  days  before 
the  first  <lay  of  the  term,  three  printed  copies  of  the  said  papers;  and 
each  party  shall  serve  upon  his  advei^sary  a  printed  copy  of  his  poiuis  aud 
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authorities  on  which  he  intends  to  rely.  In  case  the  appellant  neglects  to 
fiirnidh  to  the  adverse  party  the  said  number  of  copies  of  the  papers,  the 
latter  shall  be  entitled  to  move,  on  affidavit  and  notice  of  motion,  for  the 
earliest  practicable  day  in  term  for  hearing  non-enumerated  motions,  thut 
the  cause  be  stricken  from  the  calendar  (whichever  party  may  ha?e 
noticed  it  for  argument),  and  that  judgment  be  rendered  in  his  favor. 

When  a  case  is  agreed  upon  by  the  parties  according  to  §  372  of  the 
Code,  the  plaintiff  shall  furnish  the  necessary  papers  for  argument,  duly 
printed,  as  in  cases  of  appeal.  On  appeals  from  non-enumerated  motioiu 
copies  of  the  papers  shall  be  furuiahed  to  the  justices. 


Rule  XLIII  of  1858,  as  amended. 

a.  Appeal   flrom    county   court.— 

This  rule  applies  to  appeals  from  orders  of 
the  count  J  court,  granting  a  new  trial.  JJar- 
per  T.  AUpn,  3  Abb.  N.  S.  186. 

6.  Enforcing  rule.  —  The  court  will 

disregard  all  papers  in  manuscript.  Wheder 
▼.  FcUeoner,  7  Rob.  45. 

c.  Default. — Where,  on  an  appeal  being 
taken,  no  case  is  made  or  served,  the  respond- 
ent may,  on  the  calling  of  the  case,  take  a 


judgment  of  affirmance  hy  default. .  He  is 
not  restricted  to  a  motion  to  dismiss  the  i^ 
peal,  or  to  strike  the  cause  from  the  calendar. 
(kters  y.  Oroupe,  15  Abb.  263;  S.  C.  9 
Bosw.  638. 

d.  Defect.  —  Where  all  the  necessaiy 
papers  upon  appeal  are  not  furnished  to  the 
court  by  the  appellant,  the  appeal  will  be  dis- 
missed. Sun  Mutual  Insurance  Co,  t. 
Dwight,  1  Hilt.  50. 


RULE  FIFTY-ONE. 

APFEAI,  FROM   SURROOATfi'S   DECREE. 

On  an  appeal  from  the  order,  sentence  or  decree  of  a  surrogate's  court, 
the  party  appealing  shall  file  a  petition  of  appeal,  addressed  to  the  courts 
with  the  clerk  of   the  county  in   which   the   order,   sentence   or   deci*ee 
appealed  from  was  made,  within  fifteen  days  after  the  appeal  is  entered  in 
the  court  below,  or  the  appeal  shall  be  considered  as  waived  ;  and  any 
party  interested   in   the  proceedings  in  the  court  below  may  thereupon 
apply  to  this  court,  ex  parte,  to  dismiss  the  appeal  with  costs.     The  peti- 
tion of  appeal  shall  briefly  state  the  general  nature  of  the  proceedings,  and 
of  the  sentence,  order  or  decree  appealed .  from,  and  shall  specify  the  part 
or  parts  thereof  complained  of  as  erroneous  ;  except  where  the  whole  sen- 
tence, order  or  decree  is  alleged  to  be  erroneous,  in  which  case  it  shall  be 
sufficient  to  state  that  the  same  and  every  part  thereof  .is  erroneous.     And 
whei'e  the  appeal  is  from  a  sentence  or  decree  on  the  settlement  of  the 
accounts   of   an   executor,   administrator,    or  guardian,   if   the   appellant 
wishes  to  review  the  decision  as  to  the  allowance  or  rejection  of  any  par- 
ticular items  of  the  account,  such  items  shall  be  specified  in  the  petition  of 
appeal ;  or  the  allowance  or  disallowance  of  any  such  items  shall  not  be 
cousidered  a  8uffi<;ient  ground  for  reversing 'or  modifying:  the  sentence  or 
decree  appealed  from.     The  respondent,  in  his  answer  to  the  petition  of 
appeal  in  such  case,  may  also  specify  any  items  in  the  account,  as  to  which 
he  supposes  the  sentence  or  decree   is  erroneous  as  against  him  and  iu 
favor  of  the  appellant     And  upon  the  hearing  of  the  parties  upon  such 
appeal,  the  sentence  or  decree  may  be  modified  as  to  any  such  ilems,  in 
the  same  manner  as  if  a  cross-appeal  had  been  brought  by  such  respondent. 
The  appellant  may  have  an  order,  of  eourse,  that  the  respondent  in  the 
.petition  of  appeal  answer  the  same  within  twenty  days  after  the  service  of 
a  copy  of  a  petition  of  appeal  and  notice  of  the  order,  or  that  the  appel- 
lant be  heard  ex  parte.     And  where  the  respondent  is  an  adult,  upon  filing 
an  affidavit  of  such  service  upon  the  attorney  of  the  respondent^  if  he  biui 
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appeared  either  in  this  court,  or  in  the  oourt  below  by  an  attorney  of  this 
courtf  or  upon  the  suiTogate,  if  he  has  not  appeared  by  such  attorney,  and 
that  no  answer  to  the  petition  of  appeal  has  been  received,  the  appellant 
may  have  an  order  of  course  that  the  appeal  be  heard  ex  parte  as  against 
such  respondent.  Where  the  respondent  is  a  minor,  if  he  does  not  pro- 
cure  a  guardian  ad  litem  upon  the  appeal,  to  be  appointed  within  twenty 
days  after  the  filing  of  the  |)etition  of  appeal,  the  appellant  may  apply  to 
a  justice  of  this  court,  ex  parte,  for  the  appointment  of  such  guardian. 
And  if  the  minor  has  appeared  by  his  guardian  ad  litem  in  this  court,  the 
appellant  may  have  an  order  of  course  that  the  guardian  ad  litem  of  the 
respondent  answer  the  petition  of  appeal  within  twenty  days  after  ser- 
vice of  a  copy  thereof  and  notice  of  the  order,  or  that  an  attachment  issue 
against  such  guardian.  When  a  petition  of  appeal  is  filed,  if  it  has  not  been 
Served  on  the  adverse  party,  the  respondent  may  have  an  order  of  coui'se 
that  the  appellant  deliver  a  copy  of  the  petition  of  appeal  to  the  attorney, 
or  to  the  guardian  ad  litem,  of  the  respondent,  within  ten  days  after  the 
service  of  notice  of  such  order,  or  that  tlie  appeal  be  dismissed;  and  if 
the  same  is  not  delivered  within  the  time  limited  by  such  order,  the 
respondent,  upon  due  notice  to  the  adverse  part3%  may  apply  at  a  special 
term  to  dismiss  the  appeal  with  costs.  Upon  the  hearing  of  any  such 
appeal  as  is  referred  to  in  this  rule,  it  shall  be  the  duty  ot  the  appellant  to 
furnish  the  court  with  a  copy  of  the  petition  of  appeal  and  of  the  answer 
thereto,  if  an  answer  has  been  received,  and  a  copy  of  the  proceedings 
below,  including  a  copy  of  the  appeal  as  entered. 

Former  Rnle  XLIY,  of  1858,  as  amended. 


a.  Parties  to  the  appeal. — ^Parties  to 

a  proceeding  for  the  probate  of  a  will  and 
codicils  before  a  Hurrosate,  and  who  will,  if 
the  will  be  established,  take  nothing  by  the 
codicils,  and  whose  interests  are  unaffected, 
whether  the  decision  of  the  surrogate  is  af- 
firnied  or  reversed,  have  nevertheless  a  right 
to  appeal  from  that  part  of  the  decision  of  a 
surrogate  admitting  the  codicils  to  probate. 
Fwish  V.  Parish,  42  Barb.  274;  S.  C.  10 
Mih.  397  (n.),  sub  nom.  Matter  of  Parish 
WUl  Case;  1  Redf.  130,  sub  nom.  Delafield 
V.  Parish;  S.  C.  Aff' d,  26  N.  Y.  (11  Smith), 
9.  So  a  party  who  is  a  legatee  and  de- 
visee named  in  the  will,  but  not  a  party 
to  the  proceedings  before  the  surrogate,  may 
appeal  from  the  decree  of  a  surrogate  re- 
fusing to  admit  the  will  to  probate,  and 
without  first  obtaining  leave  from  the  6ourt. 
Leicis  v.  Jones,  50  Barb.  645,  673.  The  gift 
of  a  sum  of  money  to  an  executor,  as  a  com- 
pensation for  his  services,  in  addition  to  his 
commissions  as  executor,  or  his  appointment 
as  a  legatee  in  trust,  or  trustee  of  real  estate, 
f  )r  the  purposes  of  the  will,  is  not  such  a  ben- 
eficial pmvision  as  to  be  forfeited  under  the 
Revised  Statutes  (2  R.  S.  66,  (  50),  by  his 
appearing  and  testifying  as  a  witness  to  prove 
the  will.  And  the  right  of  appeal  given  to 
a  legatee  or  devisee  by  the  2  R.  S.  66,  §  55, 
will  remain,  notwithstanding  the  provisions  of 
§  50.  Pruyn  v.  Brittkerhoff,  7  Abb.  N.  S.  400. 
Parties  as  next  of  kin,  whoae  interest  and 
ngbta  am  tb^  samep  should  not  bring  aepante 
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appeals  from  an  order  of  a  surrogate  appoint* 
ing  an  administrator.  Broekway  v.  Jewett,  16 
Barb.  590.  And  upon  an  appeal  from  an  order 
or  decree  of  a  surrogate,  all  the  parties  who 
are  interested  in  sustaining  the  order  or  de- 
cree appealed  from,  should  be  made  parties  to 
the  petition  of  appeal.  Gilchrist  v.  Bea,  9 
Paige  66 ;  Suffem  v.  Lawrence,  4  How.  129 ; 
S.  C.  2  Code  R.  69;  Gardner  v.  Gardner,  5 
Paige,  170.^  lleirs,  next  of  kin  and  legatees  of 
the  deceased,  in  addition  to  the  executors,  are 
interested  in  sustaining  an  order  admitting  a 
will  to  probate,  and  should  be  made  parties. 
Cniman  v.  Gilman,  35  Barb.  591 ;  S.  C.  1 
Redf.  354,  on  the  merits.  The  same  rule  ap- 
plies to  any  parties  to  whom  sums  are*awarded 
oy  the  surrogate,  although  they  were  not  par- 
ties to  the  proceedings  before  him.  Willcoxr,- 
Smith,  26  Barb.  316.  No  person  will  be  con- 
sidered as  a  party  respondent  in  a  petition  of 
appeal  who  is  not  named  therein,  and  called 
upon  by  the  prayer  of  the  petition  to  answer 
the  same.  Gardner  v.  Gardner,  5  Paige,  170; 
Br  men  v.  Evans,  34  Barb.  594. 

fe.  Appeal,  when  brought.— Appeals 

from  oruers,  decrees  and  sentences  of  surro- 
gates must  be  made  within  thirty  days  from 
the  making  of  the  order  or  decree.  WUliams 
V.  Fitch,  15  Barb.  654.  An  appeal  from  a 
surrogate's  decree  of  distribution  cannot  be 
taken  after  three  months  from  its  entry,  even 
though  such  decree  does  not  make  a  Hnal  dis- 
tributiou  of  the  whole  estate.  Anthony  v. 
Bmmctr,  31  How.  128 ;  S.  C.  Atf  *d,  37  N.  Y. 
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(10  Tiff),  549 ;  5  Trails.  App.  86 ;  S4  How. 
631  (n.)  An  appeal  from  the  decree  of  a 
surrogate,  upon  an  account  taken  against  an 
administrator,  on  the  application  of  one  or 
more  creditors  of  the  estate,  but  without  cit- 
ing the  next  of  kin,  must  be  made  within 
thirty  days  from  the  entry  of  such  decree. 
Branson  v.  Ward,  3  Paige,  189. 

c.  Appeal,  how  brought.— The  papers 

necessary  on  appeal  from  a  decree  of  a  surro- 
gate, are  a  copy  of  the  surrogate's  return,  in- 
cluding a  transcript  of  the  appeal  as  entered 
in  the  court  below,  and  copies  of  the  petition 
of  appeal  and  the  answer  thereto,  which  were 
filed  in  the  appellate  court,  together  with  the 
points  of  the  respective  parties  upon  the  ap- 
peal. Halsey  v.  Van  Amrinoty  6  Paige,  12. 
The  petition  should  contain  the  names  of  all 
who  are  intended  to  be  designated  as  respond- 
ents, and  should  pray  that  they  may  answer 
the  same.  KelUU  v.  Bathbun,  4  Paige,  102. 
None  but  those  so  named  will  be  considered 
as  respondents.  Gardner  ▼.  Gardner^  5  Paige, 
170.  But  the  appellant  may  be  permitted  to 
amend  his  petition  by  the  addition  of  new  par- 
ties, (hlman  v.  Gilmany  35  arb.  591.  On 
filing  the  petition  of  appeal  with  the  surrogate, 
and  giving  the  bond  required  by  law,  all  pro- 
ceedings in  the  court  below  are  suspended  un- 
til authorized  by  the  appellate  court.  Halsey 
V.  Van  Amringe,  4  Paige,  279.  It  is  the  duty 
of  the  appellant  to  procure  the  return  from  the 
surrogate.  Gilmany.  Gilman,  35  Barb.  591. 
But  where  the  circumstances  are  such  as  to 
show  that  the  appellant  could  not  obtain  the 
return  or  could  not  take  any  steps  to  procure 
or  compel  the  relum,  the  court  will  grant  fur- 
ther time  before  dismissing  the  appeal.  lb. 

It  is  the  duty  of  the  surrogate  to  make  his 
return  as  soon  as  practicable,  and  if  he  neg- 
lect unreasonably  to  do  so,  the  court  has 
power  to  order  him  to  make  the  return,  on 
pain  of  attachment.  Gardner  v.  Brown,  5 
How.  351.  And  see  Halsey  y.  Van  Amringe, 
4  Paige,  279. 

d.  Appeal,  where  brought.— An  ap- 
peal from  an  order  of  a  surrogate,  admitting, 
or  refusing  to  admit  a  will  to  probate,  can  be 
heard  only  at  a  general  terra.  HP  Lees  v. 
Avery,  4  How.  441 ;  S.  C.  3  Code  R.  104; 
Wever  v.  Marvin,  7  How.  182;  S.  C.  14 
Barb.  376. 

e.  Appeal,  procee  lings  on.— In  most, 

if  not  all  the  cases  of  appeals  from  the  deci- 
sions of  surrogates,  the  whole  case  is  to  be 
examined  by  the  appellate  court,  as  well 
upon  the  facts  as  upon  the  law,  so  far  as 
questions  are  presented  by  the  appeal,  and 
this  rule  applies  as  well  to  the  court  of 
appeals  as  to  the  supreme  court.  Bobinson  ▼. 
Baynor,  28  N.  Y.  (1  Tiff),  494 ;  Rev'g  S.  0. 
36  Barb.  128,  sub  nom.  Baynor  r.  Bobmson, 
Upon  an  appeal  from  a  decree  of  a  surro- 
gate on  an  application  for  letters  of  adminis- 
tration, the  supreme  court  is  restricted  to  the 
proofs  before  the  surrogate,  in  its  review  of 
the  decree.  It  cnnnot  receive  further  evi- 
depce^  or  award  an  issue  to  b9  tried  by  *ury 


at  circuit.  Devm  t.  Patekin,  26  N  T.  (12 
Smith),  441 ;  S.  C.  25  How.  5 ;  Jolmson  v. 
Hicks,  1  Lans.  157.  But  where  evidence  has 
been  discovered  that  was  onknown  at  the 
time  of  the  trial  before  the  surrogate,  and 
could  not  be  produced  for  that  reason,  the 
supreme  court  may,  on  appeal,  receive  such 
newly  discovered  evidence,  in  addition  to  the 
evidence  which  was  before  the  surrogate. 
CaujoUes  Appeal,  9  Abb.  3d3.  But  8ee 
Devin  v.  Patchin,  26  N.  Y.  (12  Smith),  444. 
But  an  objection  to  the  competency  of  a  wit- 
ness must  be  raised  on  the  examination  before 
the  surrogate,  if  at  all.  MeDonaugh  t.  Lough 
Un,  20  Barb.  238.  The  power  of  the  supreme 
court  to  award  an  issue  is  confined  to  appeals 
from  decisions  admitting  or  refusing  to  admit 
a  will  to  probate.  Devin  v.  Patching  26  N.  T. 
(12  Smith),  441.  From  a  decision  of  the 
supreme  court  reversing  the  decree  of  a  sur- 
rogate admitting  a  will  to  probate,  and  award- 
ing an  issue  to  try  questions  of  fact,  there  can 
be  no  appeal.  Marvin  v.  Marvin,  4  Keyes,  9; 
S.  C.-2Hand,  619(n.) 

Where  the  decision  of  a  surrogate  in  such 
cases  is  clearly  against  evidence,  the  court 
need  not  necessarilj^  award  a  feigned  issue  to 
try  the  question  of  fact  in  regard  to  the  men- 
tal capacity  of  the  testator,  at  the  time  of 
making  the  will,  but  may  direct  such  judg- 
ment and  decree  as  the  surrogate  should  have 
made  when  the  case  was  before  him.  PUling 
V.  Pilling,  45  Barb.  86.  But  it  has  also  been 
held,  in  a  late  decision,  that  the  award  of  such 
an  issue  to  be  tried  by  a  jury  is  a  matter  of 
right,  and  that  the  supreme  court  cannot,  at 
its  discretion,  direct  the  surrogate  to  enter  a 
final  decree  in  accordance  with  the  terms  of 
the  order  of  reversal.  Johnson  v.  Hicks,  1 
Lans.  150. 

Where  a  decree  of  a  surrogate  has  been 
reversed  on  the  ground  that  the  evidence 
before  him  was  insufficient  to  justify  it,  and 
no  issue  was  ordered  on  the  reversal,  the  sur- 
rogate may  again  try  the  question  of  the  valid 
execution  of  a  will.  Mead  v.  Mectd,  18  Bari^- 
578.  This  will  be,  in  fact,  a  new  trial,  and 
not  a  review,  id.  So,  also,  a  surrogate  maj 
open  or  correct  a  decree  procured  through 
fraud  or  under  a  mistake  of  a  material  fact. 
Dobke  V.  McClaran,  41  Barb.  491 ;  Brid*8 
Estate,  15  Abb.  12,  36.  And  see  Gill  v. 
Brouwer,  37  N.  Y.  (10  Tiff.),  552;  Sipp^k 
V.  Baucus,  24  N.  Y.  (10  Smith),  46 ;  Camp- 
hell  V.  Thatcher,  54  Barb.  382 ;  Kerr  v.  Kerr, 
41  N.  Y.  (2  Hand),  272. 

/.  Costs. — The  surrogate  may  award  costs 
to  the  party  entitled  thereto,  to  be  paid  by 
the  other  party  personally,  or  out  of  the  estate 
which  is  the  subject  of  the  controversy.  But 
in  all  cases  where  he  is  authorized  to  award 
costs,  he  must  tax  the  same  at  the  rates  al- 
lowed for  similar  services  in  the  court  of  com- 
mon pleas  in  the  year  1837.  Devin  v.  Patchinf 
26  N.  Y.  (12  Smith),  441 ,  448 ;  S.  C.  25  Hoir. 
5 ;  Lee  v.  Lse,  16  Abb.  127 ;  S.  C.  39  Barb. 
172.  The  Code  is  only  applicable  to  cases 
arising  in  surrogates^  courts  afler  appeals  have 
been  t&ken  to  the  supreme  ooortr  id.    Upoa 


52,  53.] 


AfFB!n>IX->SuPBBIIB   COUBT  BOLES. 


851 


appeal  to  the  supreme  court  the  suocessful 
parly  is  not  entitled  to  costs,  as  in  civil  ac- 
tions, under  §  307  of  the  G<Ale,  but  only  the 
costs  of  a  trial  of  an  issue  of  law.  Morgan  ▼. 
Morgan,  1  Abl  N.  S  40.  An  extra  allow- 
auce  of  costs  may  be  granted  in  such  cases, 
under  §  309  of  the  Code.  Seguine  ▼.  Seguine, 
3  Abb.  N.  S.  442;  S.  0.  Aff'd,  34  How.  627  • 
(n.)  A  surrogate  has  no  power  to  award 
counsel  fees  to  be  paid  out  of  the  estate  to 
both  of  the  contesting  parties.  Lee  y.  Lee,  16 
Abb.  127  ;  S.  G.  39  Barb.  172.  But  where 
the  conduct  of  the  proponent  was  such  as  to 
indicate  probable  cause  for  contesting  a  will, 
the  court  of  appeals  directed  the  costs  of  both 
parties  to  be  charged  upon  the  estate.  Clapp 
V.  Fullerton,  34  N.  Y.  (7  Tiff.),  190.  Pees  to 
counsel  who  are  contesting  an  administration 
account,  or  to  an  administrator  litigating  for  his 
own  personal  interest,  should  not  be  chareed 
to  the  esUte.  Wilcox  t.  Smith,  26  Barb.  316 ; 
Stephen's  Appeal,  56  Peun  Stat.  (6  P.  F. 
Smith),  409.  And  see  Dewn  ▼.  Patchin,  26 
N.  Y.  (12  Smith),  441 ;  S.  C.  25  How.  5. 

When  several  parties  to  a  proceeding  before 
a  surrogate  appeal,  by  different  attorneys,  who 
are  partners,  they  can  recover  only  a  single 
bill  of  costs.  Broekway  v.  Jeweit,  16  Barb. 
590.  And  see  Atkins  v.  Lefever  5  Abb.  X.  S. 
221.  Where,  on  an  appeal  from  the  decision 
of  a  surrogate,  the  decision  is  affirmed  by  the 
supreme  court,  but  reversed  "  without  costs  " 
by  the  court  of  appeals,  the  appellant  is  not 
entitled  to  costs  in  either  court.  Maegregor  v. 
Buell,  17  Abb.  31.  But  see  S.  C.  Rev'd,  1 
Keyes,  153,  157,  sub  nom.  McGregor  v.  Btiell. 

The  statute  giving  costs  to  the  prevailing 
party  on  appeal  to  the  supreme  court  (3  R.  S. 


5th  ed.  905,  §§  19, 20),  applies  only  to  appeals 
involving  the  validity  or  proof  of  wills,  and 
not  to  cases  relating  to  the  granting  or  with- 
holding of  letters  testamentary  upon  a  will, 
the  validity  or  execution  of  which  was  not 
involved  in  the  appeal,  ib.  The  decision  of  a 
surrogate  awarding  costs  on  the  final  settle- 
ment of  the  accounts  of  administrators  may 
be  reviewed  on  appeal.  Wilcox  v.  Smith,  ^ 
Barb.  316. 

g^  Appeal  to  cotirt  of  appeals.— An 

order  of  the  supreme  court  reve^ng  a  final 
decree  of  a  surrogate  in  a  proceeding  for  an 
account,  and  directing  the  proceedings  to  be 
remitted  to  the  surrogate  with  instructions  to 
proceed  and  settle  upon  certain  specified  prin- 
ciples, is  appealable  to  the  court  of  appeals. 
Wdigener  v.  Beiley,  4  How.  195 ;  S.  C.  2  Code 
R.  130.  And  where,  for  an  error  in  law,  the 
supreme  court  reverses  a  decree  of  a  surrogate, 
admitting  a  will  to  probate,  and  remits  the 
proceedings  back  to  the  surrogate,  the  order 
of  reversal  is  a  final  determination  of  the  pro- 
ceedings in  the  supreme  court,  and  is  appeal- 
able to  the  court  of  appeals.  Talbot  v.  Tal- 
bot, 23  N.  Y.  (9  Smith),  17.  Had  the  re- 
versal been  upon  a  question  of  fact,  no  appeal 
would  lie.  id.  Marvin  v.  Marvin,  4  Keyes, 
9;  S.  C.  41  N.  Y.  (2  Hand),  619  (n.) 

No  appeal  will  lie  to  the  court  of  appeals 
from  a  judgment  of  the  supreme  court  revers- 
ing an  order  of  a  surrogate,  with  costs,  until 
the  amount  of  costs  is  ascertained  and  the 
judgment  roll  filed.  McMahon  v.  Harrison, 
5  How.  360. 

An  appeal  will  lie  only  from  a  final  order. 
Tompkins  v.  Soulice,  7  How.  194;  Hartung 
V.  People,  26  N.  Y.  (12  Smith),  154,  158. 


KULE  FIFTY-TWO. 

CA8E8    POINTS,  ETC.,  HOW  TO  BE  PRINTED. 

The  cases  and  points,  and  all  other  papers  furnished  to  the  court  at  a 
general  term  in  calendar  causes,  shall  be  printed  on  white  writing  paper, 
with  a  margin  on  the  outer  edge  of  the  leaf,  not  less  than  one  and  a-half 
inch  wide.  The  printed  page,  exclusive  of  any  marginal  note  or  refer- 
ence, shall  be  seven  inches  long  and  three  and  a-half  inches  wide,  'ihe 
folio,  numbering  from  the  commencement  to  the  end  of  the  papers,  shall 
be  printed  on  the  outer  margin  of  the  page. 


Former  Rule  XLYT,  of  1858,  as  amended. 

Costs. — The  actual  cost  of  printipg  the 
papers  furnished  to  the  court  at  a  general 
term  may  ho  charged  as  a  dishursement,  hut 


a  taxation  by  the  folio  would  be  erroneous. 
Broekway  v.  Jewett,  16  Barh.  590. 


RULE   FIFTY-THKEE. 

CEKTIORABI  TO   SUBORDINATE    00UBT8. 

Every  case  on  certiorari  to  subordinate  courts,  tribunals  or  magistrates^ 
may  be  brought  to  a  hearing  by  either  party,  upon  the  usual  notice  of 
argument,  and  shall  be  placed  on  the  preferred  calendar  on  filing  a  proper 
note  of  issue. 

Former  Rule  XLVII,  of  1858,  as  amended. 
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RULE  FIFTY-FOUR 

NOK-ENUHEBATED  MOHONB,  WHEN  HEARD  BT  GENERAL  TERM. 

Non-enumerated  motions,  other  than  appeals  from  orders,  made  in  tens 
time,  at  a  general  term,  will  be  heard  on  the  first  day,  and  Thursday  of  the 
firat  week,  and  Friday  of  the  second  week  of  the  term,  immediately  aftei 
the  opening  uf  the  court  on  that  day,  unless  otherwise  ordered.  £xcep| 
in  the  first  judicial  district,  a  party  attending  pursuant  to  notice,  to  oppose 
a  non-enumeruted  motion,  may,  if  the  same  shall  not  be  made  on  the  day 
for  which^  it  is  noticed,  at  the  close  of  that  order  of  business,  take  a  role 
against  the  party  giving  the  notice,  for  costs  for  attending  to  oppose. 

Motions  in  criminal  cases  may  be  heard  on  any  day  in  term. 


Former  Rule  XLYIII,  of  1858,  amended. 

a.  A  criminal  caie  cannot  be  moved  out  of 
its  order  on  the  calendar,  by  the  defendant, 
except  in  cases  where  the  notice  of  ailment 
states  his  intention  of  bringing  it  on  oat  of  its 
order.  Barron  y.  People^  1  Barb.  136.  See 
Laws  of  1858,  ch.  37. 

h.  Actions  in  which  executors  and  admins 
istrators  arc  sole  plaintifEi  or  sole  defendants, 


and  appeals  wnien  prevent  the  issuing  of  let- 
ters testamentary,  or  of  general  administnr 
tion,  shaU  have  a  preference  in  the  court  of 
appeals,  and  in  the  supreme  court,  at  genenl 
term,  over  all  actions,  except  in  criminil 
cases,  and  may  be  moved  out  of  their  order 
on  the  calendar  aoccordingly.  Laws  of  I860, 
ch.  167. 


RULE  FIFTY-FIVE, 

MANDAMUS   AND  PKOHIBITION. 

rhe  return  to  a  writ  of  tnnndamus,  or  of  prohibition,  having  been  filed, 
the  party  msking  such  return  may  serve  a  notice  upon  the  relator,  requir- 
ing him  to  demur  or  plead  thereto,  within  twenty  days  after  such  service; 
and  if  no  plea  or  demurrer  to  such  return  be  interposed,  within  that  time, 
either  party  may  notice  the  matter  for  a  hearing  at  the  next  or  any  subse- 
quent special  t^m  at  which  the  same  may,  according  to  the  practice  of  the 
court,  be  heard  as  a  non-enumerated  motion,  and  the  same  shall  be  beard 
and  disposed  of  on  the  said  return. 

Former  Rule  LI,  of  1858. 


a.  After  an  altematiTe  writ  of  mandamns 
is  granted,  a  return  made,  and  issues  of  fact 
joined,  the  case  becomes  an  issu  under  the 
Code,  and  is  not  a  special  proceeding.  People 
ex  rel.  Lumley  v.  Lewis,  28  How.  159  ;  S.  C. 
AflF'd,  id.  470:  33  How.  619  (n.);  1  N.  Y.  (2 
Hand),  619  (n.) 

h.  Service  of  a  notice  of  motion  for  a  man- 
damus on  the  chairman  and  majority  of  the  con- 
tracting board  of  the  State  is  a  sufficient  service. 
People  ex  rel.  Bidlard  v.  Contracting  Board, 
20  How.  206 ;  S.  C.  Aff'd,  28  id.  594  (n.) 

e.  As  tOGosls  in  mandamus  cases,  see  People 
ex  rel.  Smith  v.  Flagg,  5  Abb.  232 ;  People  ex 
rel,  Sanders  v.  Colborne,  20  How.  378. 


d.  As  to  the  writ  generally,  gee  People  exrd. 
Hanrahan  v .  Board  of  Metropolitan  Police,  26 
N.  Y.  (12  Smith),  316;  People  ex  rel.  Cogger 
V.  Supervisors  of  Schuyler,  2  Abb^  N.  S.  78 ; 
People  ex  rd.  MeSpedon  v.  Haws,  12  Abb.  2(H; 
S.  0.  34  Barb.  69;  21  How.  178;  PeopUex 
rel.  Lefever  v.  Supervisors  of  Ulstei;  32  B»rb. 
473 ;  People  ex  rel.  Green  v.  Common  CouneH 
of  Syracuse,  20  How.  491 ;  People  ex  nl 
West  v.  Smith,  12  Abb.  133 ;  People  ex  reL 
Kipp  V.  Harris,  6  id,  30 ;  People  ex  rd.  Af- 
gyle  and  Ft.  Edward  Plank  Boad  Co.  ▼• 
Commissioners  of  Highways  of  Ft.  Edward, 
11  How.  89. 


RULE  FIFTY-SIX. 

ADDITIONAL  ALLOWANCES. 

Applications  for  an  additional  allowance  under  the  provisions  of  the 
309th  section  of  the  Code  of  Procedure,  can  only  be  made  to  the  tx}urt 
before  which  the  trial  is  had,  or  the  judgment  rendered. 

Former  Rule  LII. 
•in  the  tblrd  departuifn^  dumgccl  to  "  FticUy"  of  the  first  week,  by  rale  of  the  eonrt 
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a.  Papers  on  motion.— An  application 
for  an  adaitional  allowance. must  be  made  on 
affidavits  setting  forth  some  specific  facts, 
such  as  moneys  actually  expended  or  liabili- 
ties incurred,  or  time  or  labor  consumed  by 
the  party,  his  counsel  or  servants,  the  time 
consumed  on  the  trial,  the  number  of  trials 
and  postponements,  and  of  arguments  at  a 
general  term,  and  whether  there  was  a  long 
account  involved,  or  a  reference  had.  Gari  v. 
Smith,  3  Abb.  N.  S.  51 ;  S.  C.  6  Rob.  563; 
People  V.  New  York  Central  Eailroad  Co.  30 
How.  148. 

b.  Motion,  when  made.— This  moticm 

is  usually  made  at  the  close  of  the  trial,  and 
always  before  the  entry  of  judgment,  and 
when  granted,  the  sum  allowed  is  included  in 
the  bill  of  costs,  and  inserted  in  the  judgment 
roll  as  a  part  o(  the  judgment,  id. ;  Clarke  y. 


City  of  Rochester,  29  How.  97 ;  S.  0.  AfT'd, 
35  N.  Y.  (7  Tiff.),  355  ;  30  How.  593  (note) ; 
Martin  v.  McCormick,  3  Sandf.  755. 

c  Motion,  where  made.— The  terms 

of  the  rule,  that  the  application  must  be  made 
to  the  court  before  which  the  trial  is  had,  or 
the  judgment  rendered,  must  be  construed  to 
exclude  appellate  courts  only,  and  not  to  i*e- 
strict  the  hearing  of  the  uioiion  to  the  indi- 
vidual judge  before  whom  the  action  was  tried. 
Gori  v.  Smith,  3  Abb.  N.  S.  51. 

d.  Appeal. — An  order  for  an  ^extra  allow- 
ance made  by  a  single  judge  before  judgment, 
affects  a  substantial  right,  and  is  the  subject 
of  appeal  to  the  general  term,  but  not  to  the 
court  of  appeals.  People  ▼.  New  York  Central 
Bailroad  Co.  29  N.  Y.  (2  Tiff.),  418. 

e.  For  f\lll  note  on  additional  allowance 
of  costs,  see  ante  p.  620,  §  309. 


RULE  FIFTY-SEVEN. 
.arE2n>iNo  justice's  bbturx  on  appeal. 

On  appeals  from  a  justice's  judgment,  where  the  county  court  has  not 
jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of  motion  for  an  order 
to  compel  the  justice  to  amend  his  return,  may  be  given  in  twenty  days 
after  the  dale  of  the  certificate  of  the  county  judge,  and  not  after  that  time. 

Former  Rule  LIII,  of  185S. 

As  to  amended  return,  see  2  Wait*8  Law  and  Pr.  pp.  821,  830. 

RULE  FIFTY^EIGHT. 

HEARING  OOUNSEL. 

At  the  hearing  f){  causes  at  a  general  or  special  term,  not  more  than 
one  counsel  shall  be  heard,  on  each  side,  and  then  not  more  than  one  hour 
each,  except  when  the  court  shall  otherwise  order. 

Former  Rule  LIV,  of  1858. 

RULE  FIFTY-NINE. 

STAY   or  PROCEEDINGS   WITH   VIEW  TO  CHANGE  VENTJE. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to  change  the 
place  of  trial  shall  be  granted,  unless  it  shall  appear,  from  the  papers,  that 
the  defendant  has  used  due  diligence  in  preparing  the  motion  for  the  earii- 
est  practicable  day  after  issue  joined.  Such  order  shall  not  stay  the 
plaintiff  from*  taking  any  step,  except  subpcenaing  witnesses  for  the  trial, 
without  a  special  clause  to  that  effect.  On  presenting  to  and  filing  with 
the  officer  granting  the  order,  an  affidavit,  showing  such  facts  as  will  entitle 
the  plaintiff,  according  to  the  settled  piactice  of  the  court,  to  retain  the 
place  of  ti*ial,  the  officer  shall  revoke  the  order  to  stay  proceedings  ;  and 
the  plaintiff  shall  give  immediate  notice  of  such  revocation  to  the  defend- 
ant's attorney. 

Former  Rute  LVIII,  of  1858. 

RULE  SIXTY. 

AFFIDAVITS   ON  MOTION  TO  CHANGE   VENUE. 

m 

In  addition  to  what  hits  usually  been  stated  in  affidavits  concerning 
venue,  either  party  may  state  the  nature  of  the  controversy^  and  show  how 
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his  'witiiessca  are  material ;  and  may  also  show  where  the  cause  of  action 
or  the  defense,  or  both  of  them,  arose ;  and  those  facts  will  be  taken  into 
consideration  by  the  court  in  fixing  the  place  for  tiiaL 

Former  Bale  LIX,  of  1858. 

«•  Affidavit. — ^Ver^  little  reliance  can  be 
placed  upon  an  allc^tion  of  the  materiality 
of  witnesses,  unless  it  is  shown  wherein  they 
are  materiul.  But  where  no  witnesaes  are 
shown  to  reside  in  the  county  where  the 
▼enue  is  laid,  such  affidavit  may  be  sufficient. 
People  y.  Hayes,  7  How.  248.  An  affidavit 
to  change  the  venue  is  sufficient,  where  it 
specifies  the  county  where  the  witnesses  re- 
side, without  specifying  the  city,  village,  or 
town.  Bkecker  y.  Smith,  37  How.  28. 

b.  Number  of  witnesses.— In  appli- 
cations to  change  the  place  of  trial,  the  party 
swearing  to  the  greater  number  of  witnesses 
will  not  necessanly  be  successful,  where  the 
facts  which  they  are  to  establish  can  be  as 
effectually  presented  on  the  trial  by  a  lesser 
number.  Jordan  v.  Garrison,  6  llow.  6; 
S.  C.  1  Code  R.  N.  S.  400 ;  Prtc«  v.  Ft. 
Edward  Water  Works  Co.  16  How.  51. 
The  place  of  trial  of  a  cause  should  be  the 


county  where  the  witnesses  reside, 
though  they  may  be  required  to  travel  a 
greater  distance  than  to  the  court  bouse  in 
an  adjoining  county,  in  attending  '^  ^'^ 

pU  V.  Wright,  5  How.  23 ;  S.  C.  3  CodeB.  15. 

c.  Public  excitement.  —  A  place  of 

trial  may  be  changed  on  the  ground  of  public 
excitement,  although  no  effort  has  been  made 
to  try  the  cause,  or  even  empanel  a  jury,  in 
the  county  where  the  venue  is  laid.  Budge  v. 
Northam,  20  How.  24S;  People  y.  Loftg 
Island  BaUroad  Co,  16  How.  106 ;  S.  G.  4 
Park.  Gr.  R.  602.  But  see  People  y.  Wright, 
5  How.  23 ;  S.  G.  3  Gode  B.  75. 

d.  Motion,  when  made. — A  motion  to 

change  the  place  of  trial  cannot  be  made  be- 
fore issue  joined.  Mixer  v.  Kuhn^  4  How. 
409;  S.  G.  3  Gode  R.  106;  Hubbard  y.  Na- 
tional Protection  Insurance  Co.  11  How.  149, 
But  see  Hinchman  y.  Butler,  7  kL  462; 
Schenck  v.  MeKie,  4  id.  246. 


RULE  SIXTY-ONE. 

GUARDIANS   AD  LITEM. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the  appli- 
cation of  the  infant  or  otherwise,  unless  he  be  the  general  guar<]ian  of 
such  infant,  or  is  fully  competent  to  understand  and  yrotect  the  rlfi:fats  o( 
the  infant,  and  who  has  no  interest  adverse  to  that  of  the  infant,  and  is  not 
connected  in  business  with  the  attorney  or  counsel  of  the  adverse  partj'. 
And  no  person  shall  be  appointed  such  guardian  who  is  not  shown  hy 
affidavit  to  be  of  sufficient  ability  to  answer  to  the  infant,  for  any  damage 
which  may  be  sustained  by  his  negligence  or  misconduct  in  the  defense  or 
prosecution  of  the  suit. 


Former  Bule  LX,  of  1858,  as  amended. 

a.  Bemoval  of  guardian  ad  litem. 

Where  the  rights  of  infants  are  intrusted  to 
hands  where  thev  are  not  likely  to  be  pro- 
tected, it  is  the  duty  of  the  court  to  remove 
such  guardian  and  appoint  another  in  his 
place.  Litchfield  v.  Bur  well,  5  How.  341 ;  S. 
0.  1  Code  B.  N.  S.  42 ;  9  N.  Y.  Leg.  Obs.  182. 

b.  The  Gode  (§  316)  makes  the  piardian 
of  an  infant  plaintiff  responsible  for  the  costs 
of  the  action  when  they  are  adjudged  against 
such  infant,  and  provides  that  p&yment 
thereof  may  be  enforced  by  attachment.  This 
means  a  process  in  the  nature  of  a  ca.  sa. 
The  poverty  of  the  guardian  is  no  defense  on 
the  motion  for  an  attachment.  Crrantinan  v. 
Thrall,  31  How.  464;  Cook  v.  Rawdon,  6  id. 
233;  S.  G.  1  Gode  B.  N  S.  382;  Ten  Broeck 
T.  Beynolds,  13  How.  462. 

c.  Partition  suits. — It  is  time  the  pro- 


fession should  |»ke  cognizance  of  the  fact  that 
a  guardian  ad  Utem,  to  prosecute  and  defend 
for  an  infant  in  an  action  for  the  partition  of 
lands,  is  not  appointed  in  the  same  way  as  in 
other  actions.  In  all  ordinary  actions,  the 
appointment  may  be  made  by  the  court  in 
which  the  action  is  pending,  or  by  a  judge 
thereof,  or  by  a  county  judge.  In  actions  for 
the  partition  of  lands,  the  guardian  can  be  ap- 
pointed by  the  court  only  An  appointment 
by  a  c  unty  judge  is  a  nullity.  Lyle  v.  Smith, 
13  How.  105  ;  Lansing  v.  Gulick,  26  id.  250; 
Varian  v.  Stevens,  2  Duer,  635.  But  see 
lotcsey  V.  Harrison,  25  llow.  266.  The  ap- 
pointment of  a  guardian  to  protect  the  rights 
of  an  infant  plaintiff  in  partition,  under  §  116 
of  the  Gode,  is  a  nullity.  Such  appointment 
should  be  pursuant  to  the  act  of  1852.  Lan^ 
stng  V.  Gulick,  26  How.  250;  Lf/le  v.  Smithy 
13  How.  105. 
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RULE  SIXTY-TWO. 

GUARDIAN    AD  LITEM. 

It  shall  be  the  duty  of  every  attorney  or  oflScer  of  the  court,  to  act  as 
the  guardian  of  any  infant  defendant,  in  any  suit  or  proceeding  against 
him,  whenever  appointed  for  that  purpose  by  an  order  of  this  court.  And 
it  shall  be  the  duty  of  such  guardian  to  examine  info  1  he  circumstances 
of  the  case,  so  far  as  to  enable  him  to  make  the  proper  defense,  when 
necessary  for  the  protection  of  the  rights  of  the  infant ;  and  he  shall  he 
entitled  to  such  compensation  for  his  services  as  the  court  may  deem 
reasonable.  But  no  order  allowing  compensation  to  guardian  ad  litem, 
shall  be  hiade,  except  upon,  an  affidavit,  to  be  made  by  such  guardian,  if  an 
attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney,  then  on  affidavit 
to  be  made  by  an  attorney  of  the  court  who  has  acted  in  the  matter  in 
behalf  of  such  guardian,  showing  that  he  has  examined  into  the  circum- 
stances of  the  case  and  has,  to  the  best  of  his  ability,  made  himself 
acquainted  with  the  rights  of  his  ward,  and  that  such  guardian  has  taken 
all  the  steps  necessary  for  the  protection  of  such  rights,  to  the  best  of  his 
knowledge,  and  as  he  believes,  staling  what  has  been  done  by  him  for  the 
purpose  of  ascertaining  the  rights  of  the  ward. 


Former  Rule  LXJ,  of  1858,  as  amended. 

Power  of  guardian  ad  litem.— 

The  onlj  source  of  power  for  a  gaardian  ctd 
litem,  is  the  court.  The  appointment  is  not 
made  by  the  infant,  but  by  the  court.  He  is 
appointed  to  prosecute  the  action,  and  he  may 
employ  the  ordinary  and  customary  means  to 


bring  it,  if  possible,  to  a  successful  termination. 
The  authority  is  to  prosecute  and  not  to 
settle,  and  no  settlement  made  by  him  can 
be  binding  on  the  infant,  except  when  made 
with  the  express  sanction  of  the  court.  EdsaU 
▼.  Vandemark^  39  Barb.  589.  * 


RULE  SIXTY-THREE. 

GUARDIAN  TO  GIVE   SECURITY   BEFORE   RECEIVING   PROPERTT. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given  security 
to  the  infant,  according  to  law,  shall,  as  such  guardian,  receive  any  money 
or  property  belonging  to  such  infant,  or  which  niay  be  awarded  to  him  in 
the  suit,  except  such  costs  and  expenses  as  may  be  allowed  by  the  court,  to 
the  guardian,  out  of  the  fund,  or  recovered  by  the  infant  in  the  suit. 
Neither  shall  the  general  guardian  of  an  infant  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  such  infant,  sold  under  a  decree^ 
judgment  or  order  of  the  court,  until  the  guardian  has  given  such  further 
security  for  the  faithful  discharge  of  his  trust  as  the  court  may  direct. 

Former  Rule  LXII,  of  1858. 

RULE  SIXTY-FOUR. 

AFPOINTMENT  OF  GENERAL  GUARDIAN. 

For  the  purpose  bf  having  a  general  guardian  appointed,  the  infant,  if 
of  the  age  of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  under  fourteen,  may  present  a  petition  to  the  court,  stating  the  age 
and  residence  of  the  infant,  and  the  name  and  residence  of  the  person  pro- 
posed or  nominated  as  guardian,  and  the  relationship,  if  any,  which  such 
person  bears  to  the  infant,  and  the  nature,  situation  and  value  of  the  infant's 
estate. 


Former  Rule  LXIII,  of  1858. 
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a.  As  to  who  shall  be  guMrdian  of  infiHit 
owning  lands,  see  1  R.  S.  718,  §  5. 


i.  Ab  to  caardians  and  wmrds,  see  2  B.  8. 

150. 


RULE  SIXTY-FIVE. 

AGE   or  INFANT,   AND  AMOUNT  OP  PROPERTT,    ETR 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or  other 
wise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of  fourteen  years  or 
upward,  shall  examine  him  as  to  his^voluntary  nomination  of  a  suitable  and 
proper  person  as  guardian ;  if  under  fourteen,  shall  ascertain  who  is  entitled 
to  I  he  guardianship,  and  shall  name  a  competent  and  proper  person  as 
guardian.  The  court  shall  also  ascertain  the  amount  of  the  personal  prop- 
erty, and  the  gross  amount  or  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain  the  suffi- 
ciency of  the  security  offered  by  the  guardian. 

Former  Rale  LXIV,  of  1858. 

a.  As  to  the  manner  of  appointing  a  gaar- 
dian  in  the  suirogate's  coart,  see  UnderkiU  v. 
Dennis,  9  Paige,  202. 

6.  Where  a  guardian  has  been  appointed 
pursuant  to  2  R.  S.  150,  §  5,  tlie  supreme 
court  have  no  authority  to  effect  his  remoyal. 
The.  application  to  remove  such  guardian 
should  be  made  to  the  auirogate  who  made 


the  appointment.  Lewis  y.  DyHtm^  8  Ho  v. 

99.  But  where  the  surrogate  has  made  the 
appointment  without  observing  the  require- 
ments of  the  statute,  the  appellate  court  may 
reverse  his  decision  and  set  aside  the  appoint- 
ment of  the  guardian.  UnderhUl  v.  DeiimMj  9 
Paige,  202.  And  see  Morehouse  t.  Cooke,  1 
Hopk.  226. 


RULE  SIXTY-SIX 

SECURITY   BY   GENKRAL  GUARDIAN. 

The  security  to  be  given  by  the  general  guardian  of  an  infant  shall  be 
a  bond,  in  a  penalty  of  double  the  amount  of  the  pei*sonal  estate  of  bis 
ward,  and  of  the  gross  amount  or  value  of  the  rents  and  profits  of  the  real 
estate,  during  his  minority,  together  with  at  least  two  sufficient  sureties, 
each  of  whom  shall  be  worth  the  amount  specified  in  the  penalty  of  the 
bond,  over  and  above  all  debts ;  or,  instead  of  personal  security,  tbe 
guardian  may  give  security  by  way  of  mortgage  on  unincumbered  real 
property,  of  the  value  of  the  penalty  of  his  own  bond  only.  But  the  court, 
in  its  discretion,  may  vary  the  security,  where,  from  special  circumstances, 
it  may  be  found  for  the  interest  of  the  infant ;  and  may  direct  the  principal 
of  the  estate,  or  any  part  thereof,  to  be  invested  in  the  stocks  of  the  State 
of  New  York  or  of  the  United  States,  or  with  the  New  York  Life  Insurance 
and  Trust  Company,  the  United  States  Trust  Company,  Farmers'  Loan  and 
Trust  Company,  or  Union  Trust  Company,  or  on  bond  and  mortgage  for 
the  benefit  of  the  infant ;  and  that  the  iuterest  or  income  thereof  only  be 
received  by  the  guardian. 

Former  Rule  LXV,  of  1858,  as  amended. 

a.  As  to  an  action  on  the  official  bond  of  a 
general  guardian  brought  against  the  principal 
and  surety,  see  Clark  y.  Montgomery,  23 
Barb.  464. 

b.  As  to  the  power  of  the  United  States 
Trust  Company,  of  New  York,  to  act  as  gen- 


eral guardian  of  the  estate  of  an  infant,  se« 
Laws  of  1853,  eh.  204,  p.  384 ;  and  as  to  the 
same  power  conferred  on  the  New  York  Lift 
Insurance  and  Trust  Company,  see  Laws  of 
1830,  ch.  75,  §  3.  p.  77. 


RULE  SIXTY-SEVEN. 

SALE   OF  infants'  REAL   ESTATE. 

An  infant,  by  I  is  general  guardian,  if  he  has  any,  and  if  there  is  nonet 
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by  his  next  friend,  may  present  a  petition,  staling  the  age  and  residence  of 
the  infant,  the  situation  and  value  of  his  real  and  personal  estate,  the 
situation,  value  and  annual  income  of  the  real  estate  proposed  to  be  sold, 
and  the  particular  reasons  which  render  a  sale  of  the  premises  neces- 
sary or  proper;  and  praying  that  a  guardian  maybe  appointed  to  sell 
the  same.  The  petition  shall  also  state  the  name  and  residence  of  the 
person  proposed  as  such  guardian,  the  relationship,  if  any,  which  he  bears 
to  the  infant,  and  the  security  proposed  to  be  given  ;  and  the  petition  shall 
be  accompanied  by  affidavits  of  disinterested  persons,  or  other  proofs  veri- 
fying the  material  facts  and  circumstances  alleged  in  the  petition.  And  if 
the  infant  is  of  the  age  of  fourteen,  he  shall  join  in  the  application. 


Former  Rule  LXVI,  of  1858. 

a.  Application,  where  made.— The 

supreme  court,  at  a  special  or  general  term, 
must  make  all  orders  in  proceedings  for  the 
sale  or  other  disposition  of  infants*  real  estate. 
A  judge  at  chambers  cannot  open  or  hold  a 
court  for  the  transaction  of  such  business. 
Matter  of  Bookhout,  21  Barb.  348. 

6.  Address,  etc.  of  petition.— A  pe- 
tition in  proceedings  for  the  sale  of  infants' 
real  estate  should  be  addressed  ''to  the  su- 
prem :  court  of  the  state  of  New  York."  lb. 

c.  Who  may  make  application.— 

The  application  for  a  special  guardian,  in  pro- 
ceedings for  the  sale  of  infants'  real  estate, 
may  be  made  by  the  general  guardian  or  the 
next    friend.    No    appointment  of  a  "next 


friend"  is  necessary  or  authorized  by  the 
statute.  Matter  of  Whitlock,  10  Abb.  316;  S. 
G.  32  Barb.  48 ;  19  How.  380.  The  petition 
may  be  properly  presented  by  the  mother  of 
the  infants,  id.  Or  by  an  uncle,  who  is  the 
only  male  relative.  G*JUiU^  y.  King,  2  Rob. 
587  ;  S.  0.  28  How.  408. 

d,  What  estate  may  be  sold.— As  to 

what  estate  may  be  sold,  see  2  R.  S.  194, 
§  170.  Baker  t.  Lorillard,  4  N.  Y.  (4  Comst.), 
257;  Bowman  y.  Tallman.  27  How.  212;  & 
C.  2  Rob.  385 ;  S.  0.  AifM,  41  N.  Y.  (2 
Hand),  619  (n.) ;  40  How.  1 ;  Forman  v. 
Marsh,  11  N.  Y.  (1  Kern.),  548.  Matter  of 
Jones,  2  Barb.  Oh.  R.  22 ;  Matter  of  Congdon, 
2  Paige,  566. 


RULE  SIXTY-EIGHT. 

AFFOINTINO   REFEREE   AND  8PEGUL  GUARDIAN. 

If  it  satisfactorily  appeal's  that  there  is  reasonable  ground  for  the  appli- 
cation, an  order  may  be  entered,  appointing  a  guardian  for  the  purposes 
of  the  application,  on  his  executing  and  filing  with  the  clerk  the  requisite 
security,  approved  of  as  to  its  form  and  manner  of  execution  by  a  justice  of 
this  court  or  a  county  judge,  signified  by  his  approbation  indorsed  thereon, 
and  directing  a  reference  to  ascertain  the  truth  of  the  facts  stated  in  the 
petition,  and  whether  a  sale  of  the  premises,  or  any  and  what  part  thereof, 
would  be  beneficial  to  the  infant,  and  the  particular  reasons  therefor,  and 
to  ascertain  the  value  of  the  property  proposed  to  be  sold,  and  of  each 
separate  lot  or  parcel  thereof,  and  the  terms  and  conditions  upon  which  it 
should  be  sold ;  and  whether  the  infant  is  in  absolute  need  of  any  and 
what  pait  of  the  proceeds  of  the  sale  for  his  support  and  maintenance, 
over  and  above  the  income  thereof,  and  his  other  property,  together  with 
what  he  might  earn  by  his  own  exertions.  And  if  there  is  any  person 
entitled  to  dower  iu  the  premises,  who  is  willing  to  join  in  the  »ile,  also  to 
ascertain  the  value  of  her  life  estate  in  the  premises,  on  the  principle  of 
life  annuities.  But  no  proceedings  shall  be  had  upon  such  reference, 
until  the  guardian  produces  a  ceitificate  to  the  clerk,  that  the  requisite 
security  has  been  duly  proved  or  acknowledged,  and  filed  agreeably  to 
the  Older  of  the  court;  and  which  certificate  shall  contain  the  name  of 
the  officer  by  whom  it  was  approved,  and  shall  be  annexed  to  the  report* 

The  said  report  shall  contain  in  itself  a  statement  of  the  particular  rea- 
sons which,  iu  the  opinioD  of  the  refi^ree,  render  a  sale  of  the  premises 
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necessary  or  proper,  and  of  all  the  facts  required  to  be  ascertained  and 
reported,  and  shall  not  refer  to  the  petition  or  affidavits  for  such  statements. 


Former  Rule  LXYII,  of  1858. 

a.  Reference.— Under  2  R.  S.  195,  §S  174, 
175,  empowering  the  court  to  direct  the  dispo- 
fiition  of  an  infant's  real  estate  for  his  support, 
maintenance  and  education,  the  court  may 
proceed  summarily,  without  a  reference,  to 
mquire  into  the  merits  of  the  application, 
where  the  application  is  opposed,  and  the 
court  is  thereby  possessed  of  all  the  facts  and 
objections.  Matter  of  McBvcdne,  15  Abb.  91. 

b,  InfiSLnt  wife. — It  Was  not  within  the 
intention  of  the  act  authorizing  the  sale  of  an 
infant's  real  estate,  etc.,  to  sell  the  estate  of 


an  infimt  feme  covert^  and  turn  the  proceeds 
into  money  for  the  use  of  the  husband.  It  is 
not '  the  practice  of  the  court  to  mppoint  a 
guardian  m  such  a  ease,  nor  can  the  husband 
be,  in  such  case,  the  guardian  of  his  wife. 
Matter  of  Whttaker,  4  Johns.  Ch.  R.  378. 
But  idthough  the  husband  cannot  be  mppointed 
the  guardian  of  his  wife  for  the  parpoees  of 
the  sale,  some  third  person  may  be  appmnted 
to  join  with  him  in  the  sale,  and  thus  convey 
the  interests  of  the  wife.  Matter  of  Jxtnamg, 
3  Paige,  265. 


RULE  SIXTY-NINE. 
SECORrnr  bt  special  guardian. 

The  security  required  on  a  sale  of  the  real  estate  of  an  infant  shall  he 
a  bond  of  the  guardian,  with  two  sufficient  sureties,  in  a  penalty  of  double 
the  value  of  the  premises,  including  the  interest  on  such  value  during  the 
minority  of  the  infant,  each  of  which  sureties  shall  be  worth  the  penalty 
of  the  bond  over  above  all  debts ;  or  a  similar  bond  of  the  guardian  only, 
secured  by  a  mortgage  on  unincumbered  real  estate,  within  this  State,  of 
the  value  of  the  penalty  of  such  bond. 

Former  Rule  LXYIII,  of  1858,  amended. 

Sureties. — ^Where  the  real  estate  of  ser    'to  the  sum  of  the  penalties  of  the  seTeral 
era!  mfants  is  to  be  sold,  if  the  sureties  on  i  bonds.  AnowfrnouSf  4  How.  414.  See  2  R.  S. 
the  separate  bonds  be  the  same,  they  must  I  194,  ^  172. 
justify  in  a  sum  amounting  in  the  aggregate  I 

RULE  SEVENTY. 

BRINGING   PROCERD6  INTO  DOUBT. 

If  the  proceeds  of  the  sale  exceed  five  hundred  .dollars,  and  the  guar- 
dian has  not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction  of  the 
court,  for  the  use  of  the  Infant ;  and  the  guardian  shall  only  be  entitled  to 
receive  so  much  of  the  interest  or  income  thereof,  from  time  to  time,  as 
may  be  necessary  for  the  support  and  maintenance  of  the  infant,  without 
the  order  of  the  court.  If  the  infant's  interest  in  the  property  does  not 
exceed  one  thousand  dollars,  the  whole  costs,  including  disbursements, 
shall  not  exceed  twenty-five  dollars.  Where  several  infants  are  interested 
in  the  same  premises,  as  tenants  in  common,  the  application  in  behalf  of  all 
shall  be  joined  in  the  same  petition,  although  they  may  have  sevei'al 
general  guardians ;  and  there  shall  be  but  one  reference  to  ascertain  the 
propriety  of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 


Former  Rule  LXIX,  of  1858,  amended. 

a.  Where,  upon  a  petition  for  the  sale  of 
infants'  estates,  several  infants  are  included 
in  the  same  application,  or  where  several  par- 
cels of  lands  are  sold  at  different  times,  the 
•olioitor  for  the  petitioners  is  entitled  to  an 


allowance  for  the  estra  expense,  notwith- 
standing the  limitation  of  costs  by  the  rule, 
to  925.  Matter  ofMorrell,  4  Paige,  44. 

&.  Where  a  sale  of  an  infant's  land  haf;  been 
made  and  .completed  under  proceedings  before 
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a  county  coart,  such  court  has  no  authority 
to  order  the  special  guardian  to  invest  the 
proceeds  in  lands  outside  the  county  over 


which  its  jurisdiction  extends.  Stiks  v.  SUUs, 
1  Lans.  90.  See,  also,  2  R.  S.  195,  §  179; 
Code,  §§  306,  308. 


RULE  SEVENTY-ONE. 

PAYMENT  OF  SALE   MONEYS. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant,  on  a 
mortgage  or  partition  sale,  or  under  any  decree,  judgment  or  order  of 
court,  shall  be  paid  over  to  bis  general  guardian,  except  so  much  thereof, 
or  of  the  interest  or  income,  from  time  to  time,  as  may  be  necessary  for  his 
support  or  maintenance,  unless  such  guardian  has  previously  given  suffi- 
cient security  on  unincumbered  real  estate,  to  account  to  the  infant  for  the 
same  in  the  usual  form. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys  to  any 
person  claiming  the  same,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  order  in  pursuance  of  which  the  money  was  brought  into  court, 
together  with  a  statement  of  the  county  treasurer,  city  chamberlain,  or 
other  depositiiry  of  the  money,  showing  the  present  state  and  amount  of 
the  fund,  separatiug  the  principal  and  interest,  and  showing  the  amount 
of  each ;  and  the  court  may  take  such  proof  of  the  truth  of  the  matters 
stated  in  the  petition  as  shall  be  deemed  proper,  or  may  refer  the  same  to 
a  suitable  referee,  to  take  proof  and  report  thereon* 


Rule  LXX,  of  1868. 

a.  The  proyisions  of  the  statutes  (2  R.  S. 
195,  §  180),  that  the  proceeds  of  the  sale  of 
the  real  estate  of  an  infant  shall  he  deemed 
real  estate  of  the  same  nature  as  the  property 
sold,  do  not  apply  after  such  infant  has  at- 
tained the  age  of  twenty-one  years  and  the 
estate  has  come  into  his  possession  and  under 
his  control.  Forman  v.  Marsh,  11  N.  Y.  (I 
Kern.),  544;  Rev'g  S.  0.  7  Barb.  215,  sub 
nom.  Foreman  t.  Foreman,  And  see  SHies 
▼.  Stiles,  1  Lans.  90. 


5.  Where,  by  order  of  the  court,  a  guardian 
is  made  a  special  agent  to  perform  some  act 
for  the  benefit  of  an  infant's  estate,  with  lim- 
ited and  conditional  powers,  those  powers 
must  be  strictly  pursued  or  his  acts  will  not 
be  binding  on  the  infant.  SwarthoutY.  SwarU 
hout,  7  Barb.  354;  S.  C.  Aff'd,  5  N.  Y.  (1 
Seld.))  301,  sub  nom.  Swarthout  ▼.  Corlis. 


RULE  SEVENTY-TWO. 

OOMFUTING  AMOUNT  DUE   ON  MORTGAGE,    APPLICATION  FDR  JUDGMENT* 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer 
within  the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff  as 
stated  in  the  complaint  is  admitted  by  the  answer,  the  plaintiff  may  have  an 
order  referring  it  to  the  clerk,  or  to  some  suitable  person  as  referee,  to 
compute  the  amount  due  to  the  plaintiff,  and  to  such  of  the  defendants  us 
are  prior  incumbrancers  of  the  mortgaged  premises,  and  to  examine  and 
report  whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due.  If  the 
defendant  is  an  infant,  and  has  put  in  a  general  answer  by  his  guardian,  or 
if  any  of  the  defendants  are  absentees,  the  order  of  reference  shall  also 
direct  the  person  to  whom  it  is  referred  to  take  proof  of  the  facts  and  cir- 
cumstances stated  in  the  complaint,  and  to  examine  the  plaintiff  or  his  agent 
on  oath,  as  .to  any  payments  which  have  been  made,  and  to  compute  the 
amount  due  on  the  mortgage,  preparatory  to  the  application  for  judgment 
of  foreclosure  and  sale. 

Where  no  answer  is  put  in  by  the  defendant,  within  the  time  allowed 
for  that  purpose,  or  any  answer  denying  any  material  facts  of  the  complaint, 


iW 


AFPBHIHX — SUFRKME  COUBT  RuUBC 


[7J 


the  plaintiff,  after  the  cause  is  in  readiness  for  trial,  as  to  all  the  defendants, 
may  apply  for  judgment,  at  any  special  term,  upon  due  uutice  to  such  of 
the  defendants  as  have  appeared  in  the  action,  and  without  putting  the 
cause  on  the  calendar.  The  plaintiff,  in  such  case,  when  he  moves  for  juilg 
meut,  must  show,  by  affidavit  or  otherwise,  whether  any  of  the  defendauU 
who  have  not  appeared  are  absentees ;  and,  if  so,  he  must  produce  tk 
report  as  to  the  proof  of  the  facts  and  circumstances  stated  in  the  com 
plaint,  and  of  the  examination  of  the  plaintiff  or  his  agent,  on  oath,  as  U 
any  payments  which  have  been  made.  And  in  all  foreclosure  cases  the 
plaintiff,  when  he  moves  for  judgment,  must  show  by  affidavit,  or  by  the 
certificate  of  the  clerk  of  the  county  in  which  the  mortgaged  premises  are 
situated,  that  a  notice  of  the  pendency  of  the  action,  containing  the  namea 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description  of  the 
property  in  that  county  affected  thereby,  the  date  of  the  mortgage,  and 
the  time  and  place  of  recording  the  same,  has  been  filed  at  least  tweiit; 
days  before  such  application  for  judgment,  and  at  or  after  the  time  of 
filing  the  complaint,  as  required  by  §  132  of  the  Code  of  Procedure. 

Former  Rule  LXXI,  of  1858. 


a.  Editor's  note. — The  cues  here  cited 
are  in  the  main  explanatory  of  the  rule  above 
giyen ;  but  it  was  deemed  adyisable  to  incor- 
porate with  them  other  cases  illustrative  of 
the  practice  in  foreclosure  suits,  which  al- 
though not  falling  strictly  under  the  rule,  yet 
form  a  convenient  reference  in  that  connection. 

0.  Affidavit  to  obtain  referenoe.— 

On  a  motion  to  obtain  a  reference  to  compute 
the  amount  due  to  the  plaintiff  in  an  action  to 
foreclose  a  mortgage,  under  the  rule,  the  afB- 
davit  should  show,  in  addition  to  the  fact 
that  the  defendant  has  failed  to  answer  the 
complaint,  or  has  by  answer  expressly  admit- 
ted the  right  of  the  plaintiff  as  stated  in  the 
complaint,  the  further  fact,  whether  the  mon- 
eys secured  by  mortgage  have  all  become  due 
and  payable  or  not,  and  also  whether  any  of 
the  defendants  were  absentees  or  infants. 
AfumymotM,  3  How.  158.  Where  the  de- 
fendant has  appeared  in  the  action,  but  has 
not  answered  the  complaint,  and  the  plaintiff 
has  given  due  notice  of  the  application  to  the 
oourt  for  judgment,  and  the  court  has  referred 
the  cause  to  Che  clerk  to  compute  the  amount 
due,  such  reference  is  not  such  a  new  and  in- 
dependent proceeding  as  to  require  to  be  on  a 
new  notice  to  the  defendant.  KMi  v.  Searing, 
4  Abb.  354. 

c.  Order  of  referenoe.— Where  no  an- 
swer has  been  put  in,  by  an  absent  defendant, 
the  order  of  reference  should  always  direct 
the  referee  to  take  proof  of  the  facts  and  cir- 
cumstances set  forth  in  the  complaint,  and  also 
to  report  the  proofe  and  examinations  had  be- 
fore him.  Wokott  v.  Weaver,  3  IIow.'159. 

d.  Proceedings  on  referenoQ.  — It 

is  the  duty  of  the  plaintiff  to  adduce  legal 
proof  before  the  referee  of  every  material  fact 
alleged  in  the  complaint,  in  every  case  where 
the  defendant  is  absent  or  a  non-resident. 
The  referee  is  to  perform  his  duty  as  though 
he  were  an    examiner,  and  the    *' proofs/' 


whether  docmnentary  or  oral,  are  to  be  re- 
ported to  the  court,  which  must  itself  deter- 
mine whether  the  fects  proved  and  reported 
are  sufficient  to  sustain  the  allegations  in 
the  complaint.  Wokott  v.  Weaver,  3  Hov. 
159.  The  referee  cannot  receive  an  affidtTit 
swoni  to  before  a  commissioner  of  deeds.  Tbe 
party  must  be  sworn  before  the  referee.  Seen- 
curity  Fire  Insurance  Co,  v.  Martm,  15  Abb. 
479.  It  is  ahio  the  duty  of  the  referee  to  as- 
certain and  report  whether  the  mortga^ 
premises  are  so  situated  that  they  can  be  am 
m  parcels  without  injury  to  the  interests  of 
the  parties ;  that  is,  to  inquire  and  report  hov 
the  premises  can  be  sold,  so  as  to  retliie 
therefrom  the  greatest  amount  of  money. 
Gregory  v.  CampbeU,  16  How.  417.  The  ref- 
eree may  be  required  to  ascertain,  not  only 
the  amount  due  upon  the  mortgage,  but  also 
upon  any  other  mortgage  set  up  in  the  answer, 
and  whether  there  are  any  prior  liens,  br 
mortgage,  upon  such  premises,  and  whether 
said  prior  mortgages  are  due.  Chamberlain  y- 
Dempsey,  36  N.  Y.  (9  Tiff.),  144;  S.  C  i 
Trans.  App.  257 ;  Rev^g  S.  G.  9  Bosw.  540; 
15  Abb.  1.  And  where  the  mortage  covers 
several  lots  owned  severally  by  different  de- 
fendants, the  referee  may  be  required  toa£ce^ 
tain  aud  report  the  order  in  which  the  sak 
should  be  made.  Bard  v.  Stede,  3  How.  liO- 
The  referee  is  limited  in  his  examination  to 
the  subjects  specified  in  the  order,  aiid  is 
bound  to  pursue  the  directions  of  the  decree 
under  which  he  acts.  McCraekan  v.  VaUn- 
tine's  Executors,  9  N.  Y.  (5  Seld.),  42.  The 
reference  need  not  be  executed  in  the  county 
where  the  action  is  triable.  KeUy  v.  Searing, 
4  Abb.  354. 

e.  Report  of  referee.— The  report  of 

the  referee  must  present  to  the  court  some- 
thing more  than  the  results  of  his  own  exami- 
nations, or  his  own  conclusions  from  tbe 
evidence.    The  facts  from  which  these  eon* 
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elusions  are  derived  must  be  given.  An 
abstract  of  all  documentary  evidence  intro- 
duced at  the  examination  must  be  annexed 
to  the  report.  Wolcott  v.  Weaver ,  3  How. 
159;  Security  Fire  Insurance  Co,  v.  Martin, 
15  Abb.  479.  Taxes  necessarily  paid  by  ttie 
mortgagee,  to  preserve  his  security,  may  be 
added  to  the  mortgage  by  the  referee  in  his 
report  of  the  amount  due.  Bobin$on  v.  Byan, 
26  N.  Y.  (11  Smith),  320.  But  not  so  with 
the  expense  of  insurance  aeainst  fire,  unless 
by  express  agreement  of  tTie  mortgagor,  or 
the  owner  of  the  estate.  Faure  v.  Winans,  1 
llopk.  283.  The  report  of  the  referee  must 
be  contirmed  at  the  special  term.  Swarthout 
V.  Curtisy  6  How.  198;  S.  C.  4  N.  Y. 
(4  Comst.),  415 ;  3  Code  R.  215. 

/.  Notice  of  lis  pendens. — A  decree 

made  without  an  affidavit  of  the  filing  of  a 
notice  of  Iti  pendens  is  not  void,  but  irregu- 
lar. Potter  V.  Bowland,  8  N.  Y.  (4  Seld.), 
448.     And  see  ante,  pp.  1G3,  164,  165. 

<7-  Complaint.— As  to  the  requisites  of  a 
complaint  in  an  action  for  the  foreclosure  of  a 
mortgage,  see  ante,  p.  209. 

h.  Answer. — ^Where  the  complaint  sets 
forth  the  condition  of  a  bond,  and  avers  the 
execution  of  a  mortgage  as  collateral  security 
of  the  same  debt,  with  the  sanie  condition  as 
the  said  bond,  an  answer  merely  repeating 
the  words  set  forth  as  the  condition  in  the 
complaint,  and  alleging  that  it  is  not  con- 
tained in  the  mortgage,  is  not  a  sufficient 
denial  that  such  was,  in  substance,  the  condi- 
tion of  the  mortgage.  Dimon  v.  Dunn,  15  N. 
Y.  (I  Smith),  498;  Rev'g  S.  C.  8  How.  16, 
sub  nom.  Dimon  v.  Bridges,  So,  where  the 
mortgage  contained  a  clause  that,  in  case  the 
interest  shall  remain  unpaid  for  a  certain 
number  of  days  after  it  has  become  due, 
the  principal  sum  shall  become  due,  and  the 
complaint  alleged  a  default  in  the  interest 
under  this  clause,  it  was  held,  that  the  answer 
admitting  the  default,  but  excusing  it  on 
tlie  ground  of  not  being  able  to  fiml  the  mort- 
gagee until  after  default,  did  not  set  up  a 
valid  defense.  Dtoight  v.  Webster,  10  Abb. 
128;  S.  C.  32  Baib.  47;  19  How.  349; 
Fenis  y.  Ferris,  16  id.  102;  S.  C.  28  Barb. 
29.  Neither,  where  a  mortgage  was  given  to 
secure  the  payment  of  the  purchase  money 
of  certain  real  estate,  and  where  no  covenant 
ill  the  deed  is  broken,  and  there  has  been  no 
fraud  on  the  part  of  the  grantors,  can  the 
mortgagor  plead  as  a  valid  defense  that  the 
premises  were,  at  the  time  of  the  grant  and 
mortgage,  encumbered  by  an  unexpired  lease. 
Sandford  v.  Trarers,  40  N.  Y,  (1  Hand),  140; 
S.  C.  7  Bosw.  498. 

A  purchaser  of  mortgaged  premises  from 
the  mortgagor,  taking  such  premises  subject 
to  the  mortgage,  cannot  set  up  the  defense  of 
usury,  in  an  action  to  foreclose  such  mortgage. 
Morris  v.  Floi/d,  5  Barb.  130;  Merritt  y. 
MiHnrd,  4  Keyes,  208,  214;  S.  C.  10  Bosw. 
309;  Hartley  v.  Harrison,  24  N.  Y.  (10 
Smith),  170;  Hartley  v.  Tatham,  24  How. 
505 ;  S.  C.  26  How.  158 ;   10  Bosw.  273 ;  1 


Rob.  246.  Usury,  as  a  defense,  standing 
upon  the  same  footing  in  principle  as  an 
action  for  the  recovery  of  a  penalty  or  for- 
feiture, the  party  setting  it  up  must  aver 
clearly  every  particular  necessary  to  such  a 
recovery,  and  must  distinctly  negative  eyery 
supposable  fact  which,  if  true,  would  render 
the  transaction  innocent  or  lawful.  Banks  t. 
Van  Antwerp,  5  Abb.  411;  S.  G.  15  How. 
29.  In  a  foreclosure  suit,  a  defendant  who  is 
personally  liable  for  the  debt,  or  whose  land 
is  bound  by  the  lien,  may  probably  introduce 
a  set-off  to  reduce  or  extinguish  the  claim. 
But  where  his  personal  liability  is  not  in 
question,  and  where  he  disclaims  all  interest 
in  the  mortgaged  premises,  he  cannot  demand 
a  judgment  against  the  plaintiff  on  a  note,  a 
bond,  or  a  covenant.  National  Fire  Insurance 
Co.  V.  McKay,  21  N.  Y.  (7  Smith),  191 ; 
Agate  v.  King,  17  Abb.  159 ;  Hall  v.  Hall, 
30  How.  51.  A  defect  of  title,  where  the 
purchaser  remains  in  possession,  cannot  be  set 
up  as  a  defense  to  a  proceeding  to  foreclose  a 
mortgage.  Burke  v.  Nichols,  21  How.  459; 
S.  C.  34  Barb.  430 ;  S.  G.  Aff'd,  2  Keyes, 
670 ;  31  How.  640  (n.) 

t.  Z>ecree  in  foredostire.— The  objec- 
tion to  a  final  judgment  in  foreclosure,  that  it 
was  not  rendered  by  the  judges  who  rendered 
the  preliminary  judgment,  ascertaining  and 
settling  the  rights  of  the  parties,  and  order- 
ing judgment,  is  not  valid.  Chamberlain  t. 
Dempsey,  36  N.  Y.  (9  Tiff.),  144;  S.  G.  I 
Trans,  App.  257;  Rev'g  S.  G.  9  Bosw.  540; 
15  Abb.  1 ;  Howard  v.  Freeman,  7  Rob.  25'; 
S.  G.  3  Abb.  N.  S.  292. 

A  judgment,  entered  where  no  answer  is 
put  h),  is  void  where  it  grants  to  the  plaintiff 
relief  not  specifically  asked  by  the  complaint. 
A  judgment  in  foreclosure,  for  a  deficiency 
where  the  complaint  only  asked  for  a  sale,  is 
unauthorized,  and  should  be  vacated  on 
motion.  Simanson  t.  Blake,  12  Abb.  331 ;  S. 
G.  20  How.  484.  See  Grant  ▼.  Vandercook, 
57  Barb.  165;  S.  G.  8  Abb.  N.  S.  455. 

In  an  action  to  foreclose  a  mortgage,  the 
usual  decree  of  sale,  directing  the  premises  to 
be  sold  by  the  sheriff,  and  a  judgment  to  be 
docketed  by  the  clerk  for  any  deficiency  that 
may  arise,  is,  before  the  execution  of  the  de- 
cree, a  "  final  judgment "  for  the  purpose  of 
app^.  It  is  only  where  the  decree  reserves 
something  for  the  court  to  judiciaUy  deter- 
mine that  a  judgment  is  to  be  r^;arded  as  in«- 
terlocutory.  Morris  v.  Morange,  4  Abb.  N, 
S.  447 ;  S.  G.  6  Trans.  App.  1 ;  38  N.  Y.  (11 
Tiff.),  172. 

A  judgment  under  an  action  to  foreclose  a 
mortgage  is  irregular,  where  it  forecloses  at 
the  same  time  prior  mortgages  to  that  upon 
which  the  action  was  brought.  It  is  the 
prior  and  not  the  junior  incumbrancer  that  is 
entitled  to  exercise  this  right.  McEeynolds  v. 
Munns,  2  Keyes,  214. 
'  The  court  has  no  authority,  where  the  ac- 
tion is  to  foreclose  a  mortgage,  to  render  a 
contingent  judgment  against  some  of  the  de- 
fendants for  the  baUnee  iji  the  debt  remain- 
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ing  unsatisfied,  before  final  judgment  of  fore- 
closure and  sale.  Section  274  of  the  Code 
does  not  apply  to  such  cases.  Cobb  t.  Thorn- 
ton, 8  How.  66. 

Where,  under  an  action  of  foreclosure,  a 
mortgagee  had  obtained  a  decree  of  foreclosure 
and  Kate,  and  by  consent  of  the  mortgagee, 
the  mortgagor  executed  to  a  third  person  a 
deed  of  the  mortgaged  premises  in  trust,  to 
sell  in  a  specified  manner  such  premises,  and 
apply  the  proceeds  to  the  payment  of  the  de- 
cree, it  was  held  that  the  new  contract,  thus 
entered  into  by  the  mortgagee,  superseded  and 
controlled  the  decree  so  far  as  it  was  in  con- 
flict therewith.  Van  Wagenen  y.  La  Farge, 
13  How.  16. 

i.  Vacating  deoree.  —  Every  person 
whose  rights  are  injuriously  affected  by  the 
judgment  in  a  foreclosure  action,  or  by  the  pro- 
ceeding under  it,  has  the  right  to  move  the 
court  to  set  aside  or  amend  them,  although  he  is 
not  a  party  to  the  suit.  If  such  iMirty  is  so 
connected  with  the  foreclosure  suit  that  he 
can  move  in  that  suit  to  set  aside  the  sale,  he 
cannot  maintain  an  action  to  accomplish  that 
object.  Gould  v.  Mortimer,  26  How.  167;  S. 
C.  16  Abb.  44S;  McCotter  v.  Jay,  30  N.  Y. 
(3  Tiff.),  80.  And  see  Libby  v.  Rosekrans, 
55  Barb.  202,  220.  Where  a  party  is  equita- 
bly entitled  to  relief  against  foreclosure  pro- 
ceedings, he  cannot,  without  some  legal  reason, 
disturb  or  set  aside  proceedings  entirely  reg- 
ular and  free  from  fraud .  McCotter  v.  Jay,  30 
N.  Y.  (3  Tifl-.X  80  Whitbeck  v.  Bowe,  25 
How.  403 ;  Stryker  v.  Storm,  1  Abb.  N.  S. 
424;  Gould  v.  Libby,  24  How.  440;  S.  C.  18 
Abb.  32,  sub  nom.  Gould  v.  Gager,  Where 
a  referee,  under  a  decree  of  foreclosure,  sells 
the  premises  upon  terms  other  than  those  con- 
tained in  the  decree,  the  remedy  of  the  parties 
aggrieved  lies  in  an  order  vacating  the  sale 
and  directing  a  resale  of  the  premises.  Hotch- 
kiss  V.  Ll\fton  Ai9'  Cure,  4  Keyes,  170. 

If  a  judgment  of  foreclosure  is  erroneous  as 
to  the  directions  contained  therein  as  to  the 
costs  and  distribution  of  proceeds,  the  remedy 
is  by  appeal.  Barnard  Y.Bruce,  21  How. 360. 

k.  Costs. — Where  certain  defendants  put 
in  an  answer  making  it  incumbent  on  the 
plaintiff  to  prove  his  case  when  their  rights 
could  have  been  properly  protected  by  an  ap- 
pearance on  the  reference  to  compute  the 
amount  due,  they  thereby  unnecessarily  in- 
crease the  costs,  and  may  be  called  upon  to 
pay  the  costs  resulting  therefrom.  lb. 

I'  Hesale.  —  A  resale  may  be  ordered 
where  the  purchaser  refuses  to  complete  the 
purchase.  Graham  v.  Bleakie,  2  Daly  55; 
Lents  V.  Craig,  13  How.  72.  Or,  where  the 
sale  was  made  on  an  election  day,  and  the 
bidders  present  were  approached  and  deterred 
from  bidding  by  the  plaintiffs  in  the  fore- 
closure action.  King  v.  Piatt,  35  How.  23; 
S.  C.  37  N.  Y.  (10  Tiff.),  155;  4  Trans. 
App.  19 ;  3  Abb.  N.  S.  434.  Or,  where  the 
rights  of  infant  defendants  have  been  preju- 
diced by  the  non-attendance  of  their  guardian. 
Stryker  Y.  Stmm,  I  Abb.  N.  S-  4^'  Mer-. 


chants  Insurance  Co.  of  the  City  of  Nm 
York  V.  Hinman,  3  Abb.  455 ;  Lefetre  t. 
Laraway,  22  Barb.  167.  Or,  where  the 
sheriff  makes  an  unfounded  declaration  aU 
culated  to  impair  the  price  of  the  propertj 
sold.  Marsh  v.  Eidgway,  18  Abb.  262.  Or. 
where  distinct  and  separate  parcels  of  hnd 
have  been  sold  in  one  mass  to  the  prejudice 
of  the  debtor.  Griffith  v.  Uadiey,  10  Bost. 
587;  Ames  v.  Lochcood,  13  How.  565; 
WohoU  V.  Schenck,  23  id.  385.  Or,  where 
the  attorney  for  the  owner  is  requested  not  to 
bid  by  the  purchaser,  who  is  also  the  mort- 
gage creditor,  and  had  entered  into  an  agice- 
mcnt  with  the  owner  by  which  his  rights 
should  be  protected,  and  which  agreement 
was  unfulfilled.  Banta  v.  MaxtceU,  12  Uow. 
479.  And  see  Colby  v.  Botcley^  4  Abb.  361 ; 
Murdock  v.  Empie,  19  How.  79 ;  S.  0. 9  Alb, 
283;  Stahl  v.  Charles,  5  Abb.  348.  But  » 
sale  will  not  be  set  aside  because  the  paper 
in  which  the  notice  was  published  wa^j  not 
well  calculated  to  give  that  general  informar 
tion,  which,  in  such  cases,  should  have  been 
afforded.   Wake  v.  Hart,  12  How.  444. 

i».  Appeals. — As  to  appeals  from  orders 
granting  or  denying  a  motion  to  open  a  judg- 
ment and  sale  in  foreclosure,  see  Young  r. 
Bloomer,  22  How.  383 ;  Kingsland  v.  Bart- 
Utt,  28  Barb.  480;  S.  C.  8  Abb.  42;  GmU 
V.  Libby,  24  How.  440;  S.  C.  18  Abb.  32, 
sub  nom.  Gould  v.  Gager;  Wolcott  v.  Sdtettck, 
23  How.  385 ;  Mortimer  v.  Nash,  17  Abb. 
229  (n.) 

H.  Bights  and  liabiUties  of  par- 
chaser. — A  party,  by  becoming  a  purcnaser, 
submits  himself  to  the  jurisdiction  of  the 
court  in  the  foreclosure  suit,  and  may  be 
compelled,  on  motion,  to  comply  with  the 
conditions  of  sale.  Caset  v.  Hubbell,  3  Trans* 
App.  333 ;  S.  C.  36  N.  Y.  (9  TifH),  677, 
sub  nom.  Sawyer  v.  Hubbell.  See,  9^t 
Hogan  v.  Hoyt,  37  N.  Y.  (10  Tiff.),  300, 302. 
The  remedy  against  a  purchaser  who  refiu« 
to  complete  a  purchase  under  a  decree  or 
judgment  of  a  court  of  equity,  is  by  an  appli- 
cation to  the  court  to  compel  him  to  complete 
it,  or  to  resell  the  property  and  hold  Um 
liable  for  the  loss  and  additional  expeiii<«> 
Miller  v.  Collyer,  36  Barb.  250 ;  WiUets  v. 
Van  Alst,  26  How.  325,  344.  As  the  rig:»ls 
and  liabilities  of  the  purchaser  do  not  arise 
out  of  a  contract,  the  provisions  of  the  stat- 
ute of  frauds  requiring  contracts  for  the  **'* 
of  lands  to  be  in  writing  and  subscribed  by 
the  party  by  whom  the  sale  is  made,  is  not 
applicable,  id.  But  where  the  memoi-audnm 
of  sale  is  not  signed  by  the  officer  making  \^ 
the  sale  is  invalid,  and  no  sale  is  made.  Bict' 
nell  V.  Byrnes,  23  How.  486. 

Where  a  percentage  is  paid  into  court  by  * 
purchaser,  who  afterwards  fails  to  complex 
his  contract,'  and  a  resale  is  ordered,  and  tne 
property  sold  thereunder  at  a  much  le^s  pnce 
than  was  originally  bid  by  the  first  purchaseTi 
the  deposit  must  be  applied,  as  far  as  it  v^"^ 
go,  towards  meeting  the  deficiency.  W*^ 
V.  Van  Alst,  26  How.  3^5..  . 
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Where  the  purchaser  bids  in  the  property 
a8  the  agent  of  another,  but  wiiiiout  authority 
from  his  principal,  neither  agent  nor  principal 
can  be  compelled  to  complete  the  purchase. 
liegeman  v.  Johtison,  35  fiarb.  2lK).  An  ap- 
peal from  an  order  denying  a  motion  to  set 
aside  the  judgment  under  which  a  judicial 
sale  has  been  had,  is  not  a  ground  for  releas* 
ing  the  purchaser  fi-om  completing  the  sale. 
HoUlen  v.  Sackett,  12  Abb.  473.  IVor  can  the 
purchaser  claim  his  discharge  on  the  ground 
that  the  diix*ctions  of  the  judgment,  and  the 
sale  pursuant  thereto,  were  irregular  and 
unauthorized  by  law,  in  respect  to  the  selec- 
tion of  the  officer  who  made  the  sale.  Gcutkin 
V.  Anderson,  7  Abb.  N.  S.  1 ;  S.  0.  55  Barb. 
259;  S.  C.  Ard,  8  Abb.  N.  S.  312.  And  see 
Coit  V.  McReynolds,  2  Rob.  655.  Neither 
can  the  pui-chaser  claim  a  right  to  a  discharge 
from  the  conditions  of  the  sale  on  the  ground 
of  formal  defects  in  the  veriKcation  of  the  ])eti- 
tii)n  for  the  appointment  of  ,a  guardian  for  an 
infant  defendant  in  the  action  in  which  the 
sale  is  decreed.  Rogers  v.  McLeany  34  N.  Y. 
(7  Tiff),  530;  S.  C.  31  Ilow.  279;  Aff»g 
S.  C.  1 1  Abb.  440 ;  Rev'g  S.  0.  10  id.  306 ; 
31  Barb.  304.  And  soe  Alvwrd  r.  Beach,  5 
Abb.  451 ;  Cram  v.  Bradford,  4  id.  193. 
A  purchaser  cannot  be  compelled  to  take  a 
doubtful  title,  where  no  notice  of  the  defect 
was  given  at  the  time  of  the  sale.  McDermot 
V.  McDermot,  3  Abb.  N.  S.  451;  jRo^er*  v. 
McLean,  10  Abb.  306.  And  see  Matter  of 
Cavanagh,  14  id.  258;  S.  C.  37  Barb.  22; 
23  How.  358. 

o.  Writ  of  assistance.— -A  writ  of  as- 
sistance may  issue  ex  parte,  Lynde  v.  (fDon- 
nell,  12  Abb.  286 ;  S.  C.  21  How.  34;  New 
York  Life  Insurance  and  Trust  Co.  v.  Cutler, 
9  id.  407 ;  Same  v.  Band,  8  id.  35,  352.  T« 
a  pui'cliaser  at  a  ju.licial  sale,  notwithstanding 
the  death  of  the  plaintiff  after  judgment  and 
before  the  sale.  Lynde  v.  (yDonnell,  supra. 
But  not  where  the  death  of  plaintiflT  before 
the  entry  of  a  judgment  of  foreclosure  and 
sale.  Gerry  v.  Post,  13  How.  118.  And  the 
court  gives  possession  to  the  purchaser  as 
against  all  persons  who  are  parties  to  the  suit, 
or  who  came  into  possession  under  either  of 
them  while  the  suit  is  pending  Bell  v  Bird- 
sail,  19  How.  491  ;  S.  C.  11  Abb.  222,  sub 
nom.  Betts  v.  BirdsalL  But  it  does  not  un-* 
dcrtake  to  remove  persons  who  go  into  posses- 
sion afler  the  purchaser  has  received  his  deed 
and  conveyed  the  premises  to  another,  id. 
See  note  to  11  Abb.  222. 

«.  Delivery  of  deed. — No  deed  will  bo 


delivered  to  a  junior  mortgagee  who  has  bid 
off  the  mortgaged  premises  on  the  foreclosure 
and  sale  of  a  prior  mortgage,  until  the  whole 
of  the  purchase  money  has  been  paid  in,  al- 
though a  portion  of  the  money  which  is  not 
paid  in  may  belong  to  the  purchaser  as  sur- 
plus money,  and  have  to  be  returned  to  him 
in  a  short  time.  Battershall  v.  Davis,  23 
How.  383.  And  no  title  passes  until  the  de- 
livery of  the  deed.  Blanco  v.  Foote,  32  Barb. 
535;  S.  C.  AfT'd,  30  How.  592  (n.) 

q-  Dower. — Unless  the  wife  of  a  mortga- 
gor is  made  a  party  to  a  foreclosure,  her  in- 
choate right  of  dower  will  not  be  baiTed,  al- 
though the  foreclosure  was  effected  during  the 
life  of  the  mortgagor.  Mills  v.  Van  Vooihis, 
10  Abb.  152  ;  S.  C.  20  N.  Y.  (6  Smith),  412, 
sub  nom.  Mills  ▼.  Van  Voarhies. 

r.  Tender. 7-*The  tender  of  the  amount 
due  upon  a  mortgage,  at  any  time  before  fore- 
closure, discharges  the  lien  and  bars  a  suit  of 
foreclosure.  Kortright  v.  Cady,  21  N.  Y.  (7 
Smith),  343 ;  Rev'g  S.  G.  23  Barb.  490  ;  5 
Abb.  358;  KeUogg  y.  Smith,  26  N.  Y.  (12 
Smith),  18.  But  to  render  the  tender  valid, 
the  money  must  be  brouglit  into  court,  unless 
the  plaintiff  accept  and  treat  as  part  of  the 
pleadings  an  answer  setting  up  a  tender. 
Eoosev^t  V.  New  York  atul  Harlem  Bailroad 
Co.  45  Barb.  554  ;  S.  G.  oO  How.  226.  And 
the  money  should  be  tendered  unconditionally. 
Roosevelt  v.  BuWs  Head  Bank,  45  Barb.  579. 

r.  Interest.  —  Where  default  has  been 
made  in  the  payment  of  the  interest  of  a 
mortgage  containing  an  interest  clause,  to  the 
effect  that  on  failure  to  make  such  payment, 
the  principal  and  interest  shall  become  due, 
the  defendant  should  not  obtain  an  order  to 
pay  the  interest  into  court  and  thereupon  set 
up  payment  in  his  answer,  but  he  should 
offer  to  pay  the  interest  accrued,  and  upon  its 
refusal  and  a  reasonable  excuse  for  his  de- 
fault, should  obtain  an  order  to  stay  all  pro- 
ceedings till  a  further  default,  if  any,  should 
occur.  TJiurston  v.  Marsh,  5  Abb.  389 ;  S.  G. 
14  How.  572;  Lynch  v.  Cunningham,  6  Abb. 
94;  Hunt  v.  Keeeh,  3  Abb.  204 ;  Brodenck  v. 
Smith,  15  How.  434;  S.  G.  26  Barb.  539. 
And  see  Ferris  v.  Fen-is,  16  How.  102;  S.  C. 
28  Barb.  29 ;  Dwight  v.  Webster^  10  Abb. 
128;  S.  G.  32  Barb.  47 ;  19  How.  349. 

8.  Receiver.  —  As  to  the  appointment 
and  duty  of  a  receiver  in  an  action  of  fore- 
closure, see  Syracuse  City  Bank  v.  Tallman, 
31  Barb.  201 ;  Bolles  v.  Duff,  54  id.  215;  S. 
G.  37  How.  162;  Rev'g  S.  G.  4  Abb.  N.  S. 
330. 


RULE  SEVENTY-THREE. 

JUDGMENT  FOR   SALE   OF    MORTGAGED  PREMISES — SURPLUS   MONEYS. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the  description 
and  particiilur  boundaries  of  the  property  to  be  sold,  so  far  at  least  as  the 
same  can  be  ascertained  from  the  mortgage,  shall  l)e  inserted.  And,  unless 
otherwise  specially  ordered  by  the  court,  the  judgment  shall  direct  that  the 
mortgaged  premise,  or  so  much  thereof  m  may  be  sufficient  to  mise  the 
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amount  due  to  the  plaintiff,  for  pnncipa],  interest  and  costs,  and  which  may 
be  »old  separately  without  material  injury  to  the  parties  iutere^sted,  be  sold 
by  or  under  the  direction  of  the  sheriff  of  the  county,  or  a  referee,  and  ibst 
the  plaintiff,  or  any  other  party,  may  become  a  purchaser  on  such  sale ;  that 
the  sheriff  or  referee  execute  a  deed  to  the  purchaser ;  that  out  of  the 
proceeds  of  the  sale,  he  pay  to  the  plaintiff,  or  his  attorney,  tbe  amount  of 
his  debt,  interest  and  costs,  or  so  much  as  the  purchase  money  will  psy  of 
the  same,  and  that  he  take  the  receipt  of  the  plaintiff,  or  his  attorney,  for 
the  amount  so  paid,  and  tile  the  same  with  his  report  of  sale  ;  and  that  the 
purchaser  at  such  sale  be  let  into  possession  of  the  premises  ou  producUon 
of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  premises,  under 
any  judgment,  shall  be  paid  by  the  sheriff  or  referee  making  the  sale,  within 
five  days  after  the  same  shall  be  received  and  be  ascertainable  ;  in  the  city 
of  New  York  to  the  chamberlain  of  the  said  city,  and  in  other  counties  to 
the  treasurer  thereof,  unless  otherwise  specially  directed,  subject  to  tbe 
further  order  of  the  court;  and  evei*y  judgment  in  foreclosure  shall  coutaiu 
such  directions,  except  where  other  provisions  are  specially  made  by  the 
court.  No  report  of  sale  shall  be  filed  or  confirmed,  unless  accompanied 
with  a  proper  voucher  for  the  surplus  moneys,  and  showing  that  they  have 
bef^n  paid  over,  deposited  or  disposed  of  in  pursuance  of  the  judgment 
The  referee  to  be  appointed  in  foreclosure  cases  shall  be  selected  by  tbe 
court,  and  the  court  shall  not  appoint  as  such  referee,  a  person  nominated 
by  the  party  to  the  action,  or  his  counsel. 


Former  Rule  LXXII,  of  1858. 

a.  Surplus  moneys.— As  to  the  pro- 

ceedings  on  reference,  to  determine  the  dispo- 
sition  of  surplus  moneys  arising  in  an  action 
of  foreclosure,  see  Laws  of  1868,  ch.  804; 
Clarkson  v.  Skidw&re,  2  Lans.  238;  HtUhert 
r.  McKay,  8  Paige,  651 ;  Husted  r.  Dakin, 
17  Abb.  137 ;  MutucU  Life  Insurance  Co,  of 
New  York  v.  Boweny  47  Barb.  618.  As  to 
the  distribution  of  surplus  moneys  by  surro- 
gate, see  Laws  of  1867,  cb.  658,  page  1090, 
and  amendments  to  the  same,  Laws -of  1870, 
ch.  170,  page  447. 

b.  Dower  rights  in  surplus  moneys. 

The  surplus  money  arising  on  a  sale  of  land 
under  a  mortgage  foreclosure,  stands  in  the 
place  of  land  in  respect  to  those  having  liens 
or  vested  rights  therein,  and  the  widow  of 
the  owner  of  the  equity  of  redemption  is  en- 
titled to  dower  in  the  surplus,  as  slie  was  in 
the  land  before  the  sale.  Matiliews  v.  Duryee, 
45  Barb.  69 ;  S.  0.  17  Abb.  256,  sub  nom. 
MaiJieics  v.  JDuryee;  Blydenburgh  v.  North- 
rop, 13  How.  289. 

c.  Tenant  for  years.  —  A  tenant  for 


years  has  an  equitable  interest  to  the  value 
of  the  unexpired  portion  of  his  term,  in  the 
surplus  moneys  arising  upon  a  sale  of  the  de- 
mised premises,  where  his  lease  is  termiiuted 
by  the  foreclosure  of  a  mortgage  executed 
prior  to  his  lease.  Clarksfm  v.  Skidmwtt  2 
Lans.  238. 

d.  Priority  in  distribution. -WJ»«« 

the  real  estate  of  a  deceased  debtor  has  been 
sold  under  a  foreclosure,  and  there  is  t  suri 
plus  fund  in  court,  the  claim  of  a  creditor, 
who  has  proved  his  claim  before  the  surro- 
gate and  obtained  a  decree,  will  be  preferred 
over  that  of  a  legatee  of  the  deceased.  Gloria ^ 
Case,  15  Abb.  227.  See  New  York  Life  In- 
surance and  Trust  Co.  v.  Vanderbilt,  12  id. 
458. 

e.  Costs  and  disbursements.— The 

court  has  authority  to  allow  to  the  parties,  on 
an  order  distributing  surplus  moneys,  a  suita- 
ble compensation  for  costs  and  disburseoienUs 
to  be  paid  out  of  the  funds.  New  York  Ufi 
Insurance  and  Trust  Co.  y.  VanderbiUt 
supra. 


RULE  SEVENTY-FOUR 

BALE  OF  LAm)8   UNDER  JUDGMENT  OB   ORDER. 

Where  lands  in  the  city  of  New  York  are  8old  under  an  order  or  judg- 
ment 6f  any  court,  they  shall  be  sold  at  public  auction,  between  twelve 
o'clock  at  noon  and  three  in  the  afternoon,  unless  otherwise  specially 
directed.     Tlie  notice  of  tbe  sale  of  lauds  lying  in  any  of  the  .cities  of  tbi^ 
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State,  in  which  a  daily  paper  is  printed,  except  whete  a  different  notice  is 
required  by  law,  or  by  the  order  of  the  court,  shall  be  published  in  one  or 
more  of  the  daily  papers  of  that  city,  for  three  weeks  immediately  pre- 
vious to  the  time  of  sale,  at  least  twice  in  each  week*  When  lands  in  any 
other  part  of  the  Slate  are  directed  to  be  sold  at  auction,  notice  of  the  sale 
shall  lie  given  for  the  same  time  and  in  the  same  manner  as  is  required  by 
law,  on  sales  of  real  estate  by  sheriffii  on  execution. 

Former  Rule  LXXIII,  of  1858,  as  amended. 


a.  Notice  of  sale.  —  The  notioe  pre- 
scribed by  Rale  74  has  no  application  to  saiea 
of  lands  in  the  city  of  New  York  in  parti- 
tion. The  rule  applies  only  to  those  cases  in 
which  tlie  statute  has  omitted  to  prescribe 
the  duration  of  the  notice.  Bomaine  ▼.  Mo- 
Millm,  5  How.  318. 

A  notice  for  the  28th  of  December,  1861, 
published  on  the  9th  and  12th,  on  the  16th 
and  19th,  and  on  the  23d  and  26th  of  Decem- 
ber, was  held  to  be  a  publication  "  for  three 
weeks  immediately  previous  to  the  time  of 
the  sale,  at  least  twice  in  each  week."  Cham- 
berlain V.  Dempaey,  22  How.  356 ;  S.  C.  13 
Abb.  421. 

Where  the  time  for  selling  pursuant  to  no- 
tice has  passed  and  no  valid  sale  has  been 
made,  or  if  valid,  the  party  elects  to  disre- 


gard it,  he  cannot  again  sell  without  the 
authority  of  the  court,  unless  he  again  adver- 
tise the  sale.  Btcknell  v.  Byrnes,  23  How. 
486.  It  is  proper  to  insert  the  title  of  the 
suit 'briefly  in  the  notice  of  sale.  Bay  v. 
Oliver,  6  Paige,  489. 

6.  Postponement.— There  is  no  express 
provision  of  the  statutes,  or  of  the  rules  of  the 
court,  which  requires  that  the  day  to  which 
a  postponement  of  a  sale  is  made  should  be 
specified.  La  Forge  v.  Van  Wagenen,  14 
How.  54. 

c.  See  also,  as  to  sales  in  partition,  2  R.  S* 
326,  §  56.  On  execution,  2  R.  S.  6  34.  As 
to  notices  of  sales  of  land,  in  foreclosure,  in 
Hamilton  county,  see  Laws  of  1860,  ch.  297 ; 
Laws  of  1866,  ch.  690;  Laws  of  1867,  oh. 
162 ;  Laws  of  1870,  ch.  662. 


RULE  SEVENTY-FIVE. 

SHERIFF  TO   SELL  IN   PABGELS. 

Where  mortgaged  premises,  or  other  real  estate,  directed  to  be  sold, 
consii^t  of  several  distinct  lots  or  parcels,  which  can  be  Sold  separately  with*- 
out  diminishing  the  value  thereof  on  such  sale,  it  shall  be  the  duty  of  the 
sheriff,  or  other  person  conducting  the  ale,  to  sell  the  same  in  separate  lots 
or  parcels,  unless  otherwise  especially  directed  by  the  court.  But  if  the 
sheriff  or  other  person  is  satisfied  the  property  will  produce  a  greater 
price  if  sold  together  than  it  will  in  separate  lots  or  parcels,  he  may  sell  it 
together,  unless  otherwise  directed  In  the  order  of  sale. 

Former  Rule  LXXIV,  of  1858. 


a,  Resale. — As  to  a  resale  of  mortgaged 
premises,  see  note  c,  to  Rule  72.  See,  also, 
Farvham  v.  Coltan,  Clarke's  Ch.  R.  35,  and 
note  at  end  of  case. 

h.  Sale  in  parcels. — It  is  provided  by 
statute  (3  R.  S.  5th  ed.  860,  §  6)  that  if  the 
premises  consist  of  distinct  farm  tracts,  or 
lots,  they  shall  be  sold  separately.  If  sold 
together,  the  sale  will  be  voidable,  if  not  void. 
Wells  V.  Wells,  47  Barb.  416.  And  see  Wol- 
cott  V.  Schenck,  23  How.  385,  388 ;  Ellsworth 
V.  Lockwood,  42  N.  Y.  (3  Hand),  89,  102; 
Sherman  v.  Willett/id.  146,  10;  Hustedv. 


Dakin,  17  Abb.  137, 148;  Lamerson  v.  Mar- 
vin, 8  Barb.  9;  Crristcold  v.  Fowler,  4  Abb. 
238;  Cunningham  v.  Cassidy,  7  id.  183;  S. 
C.  17  N.  Y.  (3  Smith),  276;  Griffith  v. 
Hadley,  10  Bosw.  587;  Woods  v.  MoneU,  1 
Johns.  Ch.  R.  502;  American  Insurance  Co. 
V.  Oakley,  9  Paige,  259. 

Where  the  premises  sold  consist  of  two  or 
more  parcels,  which  had  been  previously  held, 
used  and  conveyed  together  as  one  farm,  a 
sale  of  the  whole  in  one  parcel  is  good.  Anr- 
derson  v.  Austin,  34  Barb.  319.  And  see 
Whitbeck  y.  Bowe,  25  How  403. 


RULE  SEVENTY-SIX. 

MORTGAGE  TO  BE  FILED  OR  RECORDED  BEFORE  CONVEYAKOB  BT  SHERIFF  OB 

REFEREE. 

Whenever  a  sheriff  or  referee  sells  mortf^aged  premises,  under  a  decree 
or  Pfder,  or  judgment  of  tbo  poiiit,  it  shall  be  the  duty  of  the  plaintiff, 
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before  a  deed  is  executed  to  the  purchaser,  to  file  such  mortgage  in  tbe 
office  of  the  clerk,  unless  such  mortgaf^  has  been  duly  proved  or  acknowl- 
edged, so  as  to  entitle  the  same  to  be  recorded,  in  which  case,  if  it  has  not 
been  ah-eady  done,  it  shall  be  the  duty  of  the  plaiqtiff  to  cause  the  same 
to  be  recorded,  at  full  length,  in  the  county  or  counties  where  the  lands  so 
sold  are  situated,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  exi)ense  of  which  filing  or  recording,  and  the  entry  thereof,  shall  be 
allowed  in  the  taxation  of  costs ;  and  if  filed  with  the  clerk,  he  shall  enter 
in  the  minutes  the  filing  of  such  mortgage,  and  the  time  of  filing.  But 
this  rule  shall  not  extend  to  any  case  where  the  mortgage  appears,  by 
the  pleadings  or  proofs  in  the  suit  commenced  thereon,  to  have  been  lo^ 
or  destroyed. 

Former  Role  LXXV,  of  1858. 

RULE  SEVENTY-SEVEN. 
afpucahon  for  surplus  money. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any  person 
who  bad  a  lien  on  the  mortgaged  premises  at  tbe  time  of  the  sale,  upon 
filing  with  the  clerk  where  the  report  of  sale  is  filed,  a  notice,  stating  that 
he  is  entitled  to  .such  surplus  moneys  or  some  part  thereof,  and  the  nature 
and  extent  of  his  claim,  may  have  an  order  of  reference,  to  ascertain  and 
report  the  amount  due  to  him,  or  to  any  other  person,  which  is  a  lien  upoo 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the  several  liens 
thereon ;  to  the  end  that,  on  the  coming  in  and  confirmation  of  the  report 
on  such  reference,  such  further  order  may  be  made  for  the  distribution  of 
such  surplus  moneys  as  may  be  just.  Every  party  who  appeared  in  tbe 
cause,  or  ivho  shall  have  filed  such  notice  with  the  clerk,  previous  to  tbe 
entry  of  the  order  of  reference,  shall  be  entitled  to  service  of  a  notice  of 
the  application  for  the  reference,  and  to  attend  on  such  reference,  and  to  the 
usual  notices  of  subsequent  proceedings  relative  to  such  surplus.  But  tf 
such  claimant  has  not  appeared,  or  made  his  claim  by  an  attorney  of  tbis 
court,  the  notice  may  be  served  by  putting  the  same  in  the  post-office, 
directed  to  the  claimant  at  his  place  of  residence,  as  stated  in  the  notice  of 
his  claim.  All  official  searches  for  conveyances  or  incumbrances,  made  m 
the  process  of  the  cause,  shall  he  filed  with  the  judgment  roll,  and  notice 
shall  be  given  to  any  person  having  an  unsatisfied  lien  on  the  moneys  jn 
such  manner  as  the  court  shall  direct. 


Former  Rule  LXXYI,  of  1858,  amended. 

o.  Nature  of  claims. — Claims,  how- 
ever equitable,  which  are  not  matured  into 
liens,  under  which  the  property  can  be  charged 
in  execution,  and  sold  without  further  ad- 
judication, cannot  be  taken  into  consideration 
by  the  referee  on  an  order  of  reference  to  as- 
certain the  claims  to  surplus  money.  King  v. 
Sdbyy  10  How.  333;  Husted  ▼.  Dakin,  17 
Abb.  137.  A  subsequent  incumbrancer  has 
no  claim  to  the  surplus  produced  by  a  sale  in 
a  statute  foreclosure,  as  his  lien  is  not  affected 
by  the  proceeding.  Winslow  v.  McCally  32 
Barb.  241 ;  WaUer  y.. Harris,  7  Paige,  167; 
Boot  V.  Wheeler,  12  Abb.  294.  And  see 
Beekman  ?.  Gibhs,  8  Paige,  511.  Where  land 
is  sold  under  a  judgment,  and  the  surplus 
ipone^s  are  brought  into  court,  creditorp  hav- 


ing liens  upon  the  land  subsequent  to  tbe 
judgment,  have  the  same  lien  upon  tbe  f^' 
plus  moneys  arising  from  the  sale  thereof  th» 
they  had  on  the  land  before  the  sale.  Avff>» 
V.  Loucks,  6  Barb.  470. 

6.  Priority  of  daims.— Such  liens  are 
transferred  from  the  land  to  the  surplus;  9m 
such  surplus  must  be  applied  to  the  dischtfgB 
of  such  liens,  according  to  the  order  o(  wfi^ 
priority.  lb.  . 

Where  mortgaged  premises  are  sold  vsi^^ 
a  prior  mortgage,  the  surplus  arising  from  tW 
sale  belongs  to  the  mort^^es  in  tbe  seeoiw 
mortgage,  rather  than  to  judgment  creditor 
of  the  mortgagor,  although  their  judgmcijf 
bear  date  prior  to  the  second  mortgage*  ^^ 
man  v.  Farleyy  1  Barb.  280. 


h 
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But  where  premises  subject  to  such  mort* 
gage  are  sold  under  a  judgment  against  the 
mortgagor,  and  are  bid  in  by  the  judgment- 
creditors,  such  creditors  are  entitled  to  the 
surplus  moneys  arising  from  a  sale  of  the 
premises  under  a  decree  for  the  foreclosure  of 
the  prior  mortgage,  in  preference  to  the  bolder 
of  a  junior  judgment  upon  which  no  sale  has 
been  had.  Shepard  y.  O'Neill  4  Barb.  125. 
And  see  Busted  v.  Dakin,  17  Abb.  1^. 

A  judgment  confessed  by  two  partners  in 
a  firm  consisting  of  three  members,  and  for 
the  purpose  of  securing  a  partnership  debt,  is 
entitled  to  priority  in  payment  over  subse- 
quent judgments  recovered  against  all  the 
members  of  the  firm.  Stevens  v.  Bank  of 
Central  New  Yorky  31  Barb.  290. 

An  unregistered  mortgage  is  entitled  to 
preference  over  a  subsequent  docketed  judg- 
ment. Thomas  v.  Kelsey^  30  Barb.  268. 

But  where  there  are  several  mortgages  upon 
the  same  premises,  the  mortgage  first  recorded 
is  presumptively  the  prior  lien.  Freenuin  v. 


Schroeder,  43  Barb.  618;  S.  C.  29  How. 
263.  But  this  presumption  may  be  overcome 
by  proof  that  such  mortgage  was,  by  verbal 
agreement  between  mortgagor  and  mortgagee, 
not  to  become  operative  until  the  whole  con- 
sideration was  paid,  and  that  the  subsequent 
mortgage  was  delivered  and  recorded  before 
such  payment.  lb. 

c.  Costs. — Parties  failino;  in  establishing 
their  claims  to  surplus  moneys  arising  from  a 
mortgage  sale,  will  be  charged  with  the  un- 
necessary cost  that  has  been  incurred  in  the 
litigation  of  the  claims.  Lawton  v.  Sager,  11 
Barb.  349 ;  Bemer  v.  Sehoonmaker,  29  How. 
422. 

d.  Foreclosure  bv  advertisement 

As  to  the  distribution  of  surplus  moneys  aris- 
ing from  the  sale  of  lands  under  foreclosure 
by  advertisement,  see  Kithy  v.  Fitzgerald^  31 
N.  Y.  (4  Tiff.),  417 ;  Bevier  v.  Sehoonmaker, 
29  How.  411 ;  Costigan  v.  Newland,  12  Barb. 
456. 


EULE   SEVENTY-EIGHT. 

AOnON  FOR  PARTITION  TO  EMBRAG6  ALL   LANDS    HELD  IN  OOlftMON. 

Where  several  tracts  or  parcels  of  land  lying  within  this  State  are 
owned  by  the  same  persons  in  co.i  mon,  no  separate  action  for  the  partition 
of  a  part  thereof  only  shall  be  brought,  without  the  consent  of  all  the 
parties  interested  therein ;  and  if  brought,  without  such  consent,  the  share 
of  the  plaintiff  may  be  charged  with  the  whole  costs  of  the  proceeding. 
And  when  infants  are  interested  the  petition  shall  state  whether  or  not  the 
parties  own  any  other  lands  in  common. 

Former  Rule  LXXVII,  of  1858. 

As  to  partition  suits  and  proceedings,  see  2  R.  S.  315 ;  Code  §  448. 

RULE  SEVENTY-NINE. 

REFERENCE    AS  TO  TITLE. 

Where  the  rights  and  interests  of  the  several  parties,  as  stated  in  the 
complaint,  are  not  denied  or  controverted,  if  any  of  the  defendants  are 
infants  or  absentees,  or  unknown,  the  plaintiff,  on  an  affidavit  of  the  fact, 
and  notice  to  such  of  the  parties  as  have  appeared,  may  apply  at  a  special 
term  for  an  order  of  reference,  to  take  proof  of  the  plaintiff's  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in  the  bill  or 
petition ;  and  to  ascertain  and  report  the  rights  and  interests  of  the  several 
parties  in  the  premises,  and  an  abstract  of  the  conveyances  by  which  the 
same  are  held. 


Former  Rule  LXXVIII,  of  1858. 

Where  a  non-resident  minor  defendant, 
against  wiiom  a  decree  in  partition  was  taken 
pro  confessOy  continued  to  acquiesce  in  such 
decree  for  more  than  six  years  after  becoming 
of  age,  it  was  held  that  he  was  estopped  from 
controverting  such  decree  afterwards.  Clem- 
ens V.  Clemens,Z7  N.  Y.  (10  Tiff.),  59  ;  S.  C. 
4  Trans.  App.  50. 

yfhiBn  the  report  of  the  referee  states  the 


fact  explicitly,  that  he  had  caused  the  neces- 
sary searches  to  be  made,  and  certifies  what 
incumbrances,  etc.,  there  are,  it  is  sufficient 
without  annexing  to  the  report  a  search  for 
mortgages  or  conveyances,  etc.  Noble  v.  Crotn- 
welly  27  How.  289;  S.  C.  26  Barb.  475;  6 
Abb.  59.  And  see  Hamilton  v.  Morris^  7 
Paige,  39,  and  2  R.  3.321,  §  23 ;  id.  330,  §  32. 
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KULE   EIGHTY. 

REFERSNCE   IN   PARTITION. 

Where  the  whole  premises  of  which  partition  is  sought  are  so  circum- 
stanced that  a  partition  thereof  cannot  be  made  without  great  prejudice  to 
the  owners,  due  regard  being  bad  to  the^  power  of  the  court  to  decree 
compensation  to  be  made  for  equality  of  partition,  and  to  the  ability  of  the 
respective  parties  to  pay  a  reasonable  compensation  to  produce  such 
equality,  or  where  any  lot  or  separate  pai'cel  of  the  premises,  which  will 
exceed  in  value  the  share  to  which  either  of  the  tenants  in  common  may  be 
entitled,  is  so  circumstanced,  the  plaintiff,  upon  stating  the  fact  in  the 
affidavit  which  is  to  be  filed  for  the  purpose  of  obtaining  an  order  of  refer- 
ence under  the  next  preceding  rule,  may  have  a  further  provision  inserted 
in  such  order  of  reference,  directing  the  officer  or  person  to  whom  it  in 
referred  to  inquire  and  report  whether  the  whole  premises,  or  any  lot  or 
separate  parcel  thereof,  are  so  circumstanced  that  an  actual  partition  cannot 
be  made  ;  and  that  if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole 
premises  or  of  any  lot  or  separate  parcel  thereof  will  be  necessary,  that  he 
specify  the  same  in  his  report,  together  with  the  reasons  which  render  a 
sale  necessary ;  and,  in  such  a  case,  that  he  also  ascertain  and  report 
whether  any  creditor  not  a  party  to  the  suit  has  a  specific  lien,  by  mortgage, 
devise  or  otherwise,  upon  the  undivided  share  or  interest  of  any  of  the 
parties,  in  that  portion  of  the  premises  which  it  is  necessary  to  sell ;  and  if 
he  finds  that  there  is  no  such  specific  lien  in  favor  of  any  person  not  a  party 
to  the  suit,  that  he  further  inquire  and  report  whether  the  undivided  bbsiie 
or  interest  of  any  of  the  parties  in  the  premises  is  subject  to  a  general  lien 
or  incumbrance,  by  judgment  or  decree  ;  and  that  he  ascertain  and  report 
the  amount  due  to  any  party  to  the  suit  who  has  either  a  general  or  speciiie 
lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the  amount  due  to 
any  creditor,  not  a  party,  who  has  a  general  lien  on  any  undivided  share  or 
interest  therein,  by  judgment  or  decree,  and  who  shall  appear  and  establish 
his  claim  on  such  reference.  He  shall  also,  if  requested  by  the  parties  who 
appear  before  him  on  such  reference,  ascertain  and  report  the  amount  (hie 
to  any  creditor,  not  a  party  to  the  suit,  which  is  either  a  specific  or  general 
lien  or  incumbrance  upon  all  the  shares  or  interests  of  the  parties  in  the 
premises  to  be  sold,  and  which  would  remain  as  an  incumbrance  thereou 
in  the  hands  of  the  purchaser ;  to  the  end  that  such  directions  ntay  i>e 
given  in  relation  to  liie  same,  in  the  decree  for  the  sale  of  the  premiseSt  ^ 
shall  be  most  beneficial  to  all  the  parties  Interested  in  the  proceeds  thereof 
on  such  sale. 


Former  Rule  LXXIX,  of  1858. 

Sold  by  referee. — A  yalid  sale  m«y  be 
made  by  a  referee,  in  a  partition  suit,  notwith- 
standing the  fact  that  the  place  of  such  sale 
is  the  city  of  New  York,  and  that  the  act 
passed  May  4,  1869  (Laws  of  1869,  ch.  569), 
requires  that  such  sale  shall  be  made  by  the 
sheriff.  Gcukin  v.  Meeky  3  Hand,  186. 

The  statute  authorizes  a  sale  only  where  it 
shall  appear  to  the  court,  that  the  premises 
are  so  circumstanced,  that  a  partition  cannot 
be  made  without  great  prejudice  to  the  own- 
ers. The  prejudice  spoken  of  means  a  preju- 
dice to  all  the  owners,  and  not  to  a  part  only. 
Van  Arsdale  v.  Drakes  2  Barb.  599. 

But  the  words  ''great  prejudice"  will  not 


justify  a  decree  of  sale,  where  the  aggregMe 
amounts  of  the  benefits  to  the  parties  trcffli  a 
sale,  instead  of  actual  partition,  will  be  small 
in  reference  to  the  value  of  the  property  d 
which  a  partition  or  sale  is  sought.  Smiih  ▼• 
Smith,  10  Paige,  470 ;  S.  C.  1  Hoff.  506. 

The  true  question  for  oonsideratioo  iSi 
whether  the  aggregate  Talne  of  the  seTeral 
parcels  into  which  the  whole  premises  must 
be  divided  will,  when  held  by  different  indi- 
viduals in  severalty,  be  materially  less  tbtn 
the  whole  value  of  the  property  if  owned  by 
one  person.  Clason  v.  CUuon^  6  Paige,  541; 
S.  C.  Aff'd,  18  Wend.  369. 

Where  a  partition  suit  abates  by  tii«  dm» 
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of  one  of  the  parties,  and  upon  the  revival 
of  the  suit,  new  parties  are  brought  before 
the  court,  a  new  reference  must  be  had  to 
ascertwn  the  rights  of  such  parties,  before  a 
sale  can  be  decreed.  Beynolds  v.  Reynolds,  5 
Paige,  161. 
The  court  is  not  restricted  to  a  partition  of 


all  the  lands,  or  to  a  sale  of  the  whole,  but 
may  make  a  partition  of  a  part  of  the  land 
and  direct  a  sale  of  the  residue.  Haywood  v. 
Judson,  4  Barb.  228. 

As  to  partition  of  lands  subject  to  a  life 
estate,  see  Maynard  v.  Maynard,  4  £dw. 
Ch.  R.  711. 


RULE  EIGHTY^ONE. 

STAY  OP  SALE   IN  .  FORECLOSURE   AND  PARTITION. 

No  order  to  stay  a  sale  under  a  judgment  in  partition,  or  for  the  fore- 
closure of  a  mortgage,  shall  be  granted  or  made  by  a  judge  out  of  court, 
except  upon  a  notice  of  at  least  two  days  to  the  plaiutiff'a  attorney* 

Former  Rule  TiXXX,  of  1858. 

RULE  EIGHTY-TWO. 

MONEYS   BROUOHT  INTO   COURT. 

All  moneys  brought  into  court  by  order  of  any  court  shall  »e  paid  to 
the  county  treasurer  of  the  county  in  which  the  action  is  triable,  unless  the 
court  shall  otherwise  direct.  And  all  bonds,  mortgages,  and  other  securi* 
ties  upon  real  estate,  heretofore  required  to  be  taken  in  the  name  of  the 
clerk  of  the  court  of  appeals,  shall,  except  as  otherwise  provided  by  law, 
be  taken  to  the  treasurer  of  the  county  where  such  fund  belongs,  or  such 
other  county  treasurer  as  this  court  shall  direct.  And  all  moneys  received 
by  the  county  treasurer,  under  and  by  virtue  of  any  law  vesting  him  with 
the  funds,  or  securities  belonging  to  any  of  the  suitoi*s,  in  any  court  of 
this  State,  shall  be  deposited  by  the  said  county  treasurer,  in  his  name  of 
office,  in  the  United  States  Trust  Company,  the  New  York  Life  Insurance 
and  Trust  Company,  Farmers'  Loan  and  Trust  Company,  or  Union  Trust 
Company,  or  in  such  bank  or  trust  company  as  the  court  shall  from  time  to 
time  direct  as  a  deposit  bank,  unless  the  order  or  judgment  under  which 
such  moneys  are  brought  into  court,  shall  direct  such  moneys  to  be  depos- 
ited in  some  other  bank  or  company. 


Former  Rale  LXXXI  of  1858,  as  amended. 

a.  As  to  the  method  of  investing  moneys 
iu  court,  on  bond  and  mortgage,  and  of  ascer* 
taining  the  8u£Qciencj  of  the  security,  see 
Green  v.  Ward,  1  Barb.  21. 


5.  The  chamberlain  of  the  city  and  county 
of  New  York  shaH  be  considered  the  county 
treasurer  thereof.  1  B.  S.  370,  §  29. 


RULE  EIGHTY-THREE. 

ACCOUNTS   OP  COUNTY  TREASURER. 

The  accounts  of  the  county  treasurers,  with  respect  to  moneys  or  secu- 
rities, received  by  them  under  the  foregoing  rule,  or  by  virtue  of  any  order 
of  any  court  of  this  State,  with  the  banks  and  other  companies,  iu  which 
moneys  are  directed  to  be  deposited,  shall  be  kept  in  such  manner,  that  in 
the  cash  books  of  the  banks  and  other  companies,  and  in  the  bank  booksj  of 
the  said  treasurers,  it  shall  appear  in  what  particular  suit  or  on  what 
account,  the  several  items  of  money  credited,  or  charged,  were  deposited, 
or  paid  out.  The  said  county  treasurer  shall,  at  the  first  general  term  of 
the  court,  in  the  district  iu  which  such  treasurer  resides,  in  each  year,  make 
a  report  to  siud  court  containing  a  statement  of  his  accounts,  and  of  the 
funds  and  securiti€8  under  his  control,  deposited  with  him  by  ordei'  of  such 
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court,  on  the  first  day  of  January,  which  statement  shall  show  the  amount 
in  his  hands,  uninvisted,  and  the  times  when  received,  and  the  suit  or 
matter  in  which  the  same  was  paid  in,  constituting  the  balance  in  deposit 
in  banks  and.  other  companies  ;  and  aluo  all  stocks,  bonds  and  mortgages 
and  other  invet^tments,  for  the  benefit  of  suitors  or  otherwise.  The  court 
to  which  such  report  shall  be  made,  shall  cause  the  same  to  be  examined 
by  some  suitable  and  proper  person,  to  be  appointed  by  them.  The  person 
so  appointed  shall  forthwith  proceed  to  examine  the  account  and  statement, 
with  the  accounts  in  banks  and  in  other  companies,  and  with  the  accounts  and 
securities  in  the  office  of  such  treasurer.  He  shall  have  the  power  to  suni- 
mons  witnesses  before  him,  if  necessary,  to  be  examined  with  respect  to 
such  accounts.  He  shall  report  whether  such  accounts  have  been  coirectlj 
kept  and  are  truly  stated  ;  and  shall,  on  or  before  the  first  day  of  the  next 
ensuing  general  term  in  such  district,  deliver  to  the  court  in  such  district 
by  which  he  shall  be  appointed,  or  one  of  the  justices  thereof,  his  report 
upon  the  matters  so  refeiTcd. 

Former  Rule  LXXXII,  of  1S58,  as  amended. 

As  to  report  of  county  treafiurer,  see  Laws  of  1859»  ch.  386. 

RULE  EIGHTY-FOUR. 

PAYMENT   OF  MONEYS   OUT  OF  OOUBT — A00OUNT8  WITH  TBTTGT  COMPANY. 

Orders  upon  the  banks  or  other  companies  for  the  payment  of  moneys 
out  of  court  shall  be  made  payable  to  the  order  of  the  person  entitled 
thereto,  or  of  his  attorney  duly  authorized,  and  shall  specify  in  what  par- 
ticular suit  or  on  what  account  the  money  is  to  be  paid  out,  and  the  time 
when  the  order  authorizing  such  payment  was  made.  When  moneys  are 
deposited  in  the  New  York  Life  Insurance  and  Trust  Company,  the  United 
States  Trust  Company,  Farmer's  Loan  and  Trust  Company,  or  Union  Trust 
Company,  to  the  credit  of  the  county  treasurer,  the  entry  of  such  deposit, 
both  in  liie  books  of  the  company  and  in  the  accounts  of  the  county  treas- 
urer with  the  company,  shall  contain  a  shoi*t  reference  to  the  title  of  the 
cause  or  matter  in  which  such  deposit  is  directed  to  be  made  ;  and  specify- 
ing also  the  time  from  which  the  interest  or  accumulation  on  such  deposit 
is  to  commence,  where  it  does  not  commence  from  the  date  of  such  deposit. 
The  secretary  of  the  company  shall  transmit  to  the  justices  holding  the  first 
general  term  in  the  first  district,  in  Januaiy  in  each  year,  a  statenaent  of 
the  accounts ;  and  to  the  justices  holding  the  first  general  term  in  other 
districts,  a  statement  of  the  accounts  of  the  county  troisurer  in  each  district, 
showing  the  amounts  standing  to  his  credit  on  the  first  day  of  January, 
including  the  interest,  or  accumulation,  on  the  sums  deposited  to  the  credit 
of  each  cause  or  matter.  In  every  draft  upon  the  trust  company  by  the 
county  treasurer,  for  moneys  deposited  with  the  said  company,  or  for  the 
interest  or  accumulation  on  such  moneys,  the  title  of  the  cause  or  matter  on 
account  of  which  the  draft  is  made,  and  the  date  of  the  order  authorizing 
such  draft,  shall  be  staled;  and  the  draft  shall  be  made  payable  to  the 
order  of  the  person  or  persons  entitled  to  the  money,  or  of  his  or  their 
attorney,  who  is  named  in  the  order  of  the  court  authorizing  such  draft. 
And  to  authorize  the  payee  or  indorsee  of  such  draft  to  receive  the  money 
thereon  from  the  trust  company,  the  same  shall  be  accompanied  by  a  certi- 
fied copy  of  the  order  of  the  court  authorizing  such  draft,  countersigned  hy 
the  justice  by  whom  such  order  was  made.  But  where  periodical  j)aynoeiitfl 
are  directed  to  be  made  out  of  a  fund  deposited  with  such  ooobpaiiVt  ^^^ 
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delivery  to  the  secretary  of  the  company  of  one  copy  of  the  order  authoriz- 
ing the  several  payiueuts,  shall  be  sufficient  to  authorize  the  payment  of 
subsequent  drafts  in  pursuance  of  such  order. 

Former  Rule  LXXXIII,  of  1858,  as  amended. 

RULE  EIGHTY-FIVE. 

LIFE   ESTATES. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in  dower, 
is  entitled  to  the  annual  interest  or  income  of  any  sum  paid  into  court  and 
invested  in  permanent  securities,  such  party  shall  be  charged  with  the 
expense  of  investing:  such  sum,  and  of  receiving  or  paying  over  the  interest 
or  income  thereof ;  but  if  such  party  is  willing,  and  consents  to  accept  a 
gross  sum  in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  six  per  cent  on 
the  principal  sum  during  the  probable  life  of  such  person,  according  to  the 
Portsmouth  or  Northampton  tables.  But  such  allowance  shall  in  no  case 
exceed  one-half  of  such  principal  sum. 

Former  Rule  LXXXIY,  of  1858,  as  amended. 

For  Northampton  tables  referred  to  in  this  rule,  see  postf  p.  881. 


a.  For  the  Northampton  table  referred  to 
in  this  rule,  see  "  appendix  to  rule  85," 
p.  SSI,  post. 

h.  The  annuity  tables  referred  to  in  this 
rule  should  be  employed  in  estimating  the 
sum  in  ^oss  to  be  allowed  by  judgment  to  a 
widow,  m  lieu  of  dower,  from  a  fund  treated 
in  equity  as  land.  Mathews  y.  DuryeCy  17 


Abb.  256 ;  S.  0. 45  Barb.  69,  sub  nom.  Mat- 
thews y.  JDuryee,  4  Keyes,  525. 

c.  As  to  the  rule  for  computing  the  present 
yalue  of  the  wife's  contingent  ri^t  of  dower 
during  the  life  of  the  husband,  see  Jackson 
y.  Edwards,  7  Paige,  386,  408;  S.  C.  Aff'd, 
22  Wend.  498.    And  see  2  R.  S.  325,  326. 


RULE  EIGHTY-SIX. 

COMMISSION  OP    LUNACY. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the  commissioners, 
for  every  day  they  are  necessarily  employed  in  hearing  the  testimony  and 
tiiking  the  inquisition,  shall  be  entitled  to  an  allowance  to  be  fixed  by  the 
court.  The  committee  of  a  lunatic,  idiot,  or  drunkard,  may  pay  to  the 
petitioner  on  whose  application  the  commission  was  issued,  or  to  his 
attorney,  the  costs  and  expenses  of  the  application,  and  of  the  subsequent 
proceedings  thereon,  including  the  appointment  of  the  committee,  and 
without  an  order  of  the  court  for  the  payment  thereof,  when  the  bill  of 
such  costs  and  expenses  has  been  duly  taxed  and  filed  with  the  clerk,  in 
whose  office  the  appointment  of  such  committee  is  entered ;  provided  the 
whole  amount  of  such  costs  and  expenses  does  not  exceed  fifty  dollars. 
But  where  the  costs  and  expenses  exceed  fifty  dollars,  the  committee  shall 
not  be  at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  without  a 
special  order  of  the  court  directing  such  payment. 

Former  Rule  LXXXY,  of  1858,  as  amended. 


a.  After  a  jury  has  found  an  alleged  luna- 
tic of  unsound  mind,  the  court,  upon  confirm- 
ing the  inquisition,  acquires  complete  juris- 
diction oyer  the  lunatic  and  his  property. 
Matter  of  Clapp,  20  How.  385. 

h.  It  is  a  matter  of  discretion  with  the 
courts  after  the  confirmation  of  the  inquisi- 


tion,, whether  or  not  to  allow  the  inquisition 
to  hei  traversed  by  the  lunatic.  lb. 

c.  Where  it  appears  that  the  finding  against 
a  person  on  the  execution  of  a  writ  de  lunatico 
inquirendo  was  induced  by  any  bias  or  previ- 
ously fortned  opinion,  the  alleged  lunatic  is  en- 
titled to  a  new  iiiai.  IW^mto'  Case,  9  Abb.  211. 
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d.  As  to  who  should  be  appointed  as  the 
committee  of  a  lunatic,  see  Matter  of  La- 
morecy  32  Barb.  1^;  S.  C.  19  How.  375 ;  11 
Abb.  274,  sub  nom.  Lamore^s  Ccue, 

e.  As  to  costs,  see  Matter  of  Clappy  20 
How.  385 ;  Oitttnn  r.  Graves,  1  Barb.  CU. 
K.  49 ;  Code,  §§  306,  308. 

/.  The  form  of  the  return  of  the  inquisi- 
tion is  only  important  so  far  as  it  is  necebsaiy 


to  satisfy  the  conscience  of  the  oonrt ;  but  it 
is  not  wise  to  depart  from  the  technical  iurm 
of  finding  in  the  language  of  the  statute  iiaeiL 
Matter  ijf  Maeot^  1  Barb.  436. 

g.  As  to  the  effect  of  finding  a  party  a 
lunatic  or  habitual  drunkard,  8ee  Matter  of 
Patterson,  4  Bow  34;  WacUworth  v.  Sharer 
steen,  8  N.  Y.  (4  Seld.),  38H  ;  Aft'g  S.  C.  U 
Barb.  169,  sub' nom.  Wadswarth  t.  Sherimtn. 


RULE  EIGHTY^SEVEN. 

DEFAULT    IN    ACTION   TO    OBTAIN    DIVORCE    OR    SEPARATION — COMPLAINT    FOS 

DIVORCE. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to 
declare  a  marriage  contiact  void,  if  the  defendant  fail  to  answer  the  com- 
plaint, or  if  the  fuct^  charged  in  the  complaint  are  not  denied  in  the 
answer,  the  court,  to  which  application  is  made  tor  judgment,  shall  orders 
reference  to  take  proof  of  all  the  material  tacts  charged  in  ihe  complaint. 

The  court  shall,  in  no  case,  order  the  reference  to  a  referee  uohimated 
by  either  party. 

And,  when  the  action  is  for  a  divorce  on  the  ground  of  adultery,  unie^ 
it  be  averred  in  the  complaint  that  the  adultery  charged  was  committi'd 
without  the  consent,  connivance,  privity  or  procurement  of  the  plaintitf'; 
that  five  years  have  not  elapsed  since  the  discovery  of  the  fact  that  such 
adultery  had  been  committed  ;  and  that  the  plaintiff  has  not  voluutari// 
cohabited  with  the  defendant  since  such  discovery  ;  and  also  where,  at  the 
time  of  the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have  been 
committed  ;  that  live  years  have  not  elapsed  since  the  commencement  of 
such  adulterous  intercourse  was  discovered  by  the  plaintiff;  and  the  com- 
plaint containing  such  averments  be  verified  by  the  oath  of  the  plaintiff,  iu 
the  manner  prescribed  by  the  157th  section  of  the  Code,  judgment  shall 
not  be  rendered  for  the  relief  demanded,  until  the  plaintiff's  affidavit  be 
produced,  stating  the  above  facts. 

Former  Rule  LXXXVI,  of  1858. 


a.  Reference. — Where  %  defendant  has 
appeared  and  answered,  the  order  of  reference 
should  be  to  hear  and  detetmine)  and  not  to 
take  proofs  and  reiiort  them  to  the  court.  The 
latter  species  of  reference  is  only  praper 
where  there  is  a  default  in  answ^iing.  Lin- 
toln  V.  Lincoln,  6  Kob,  525.  But  >  he  court 
will  not,  where  there  is  no  answer  denying 
the  charges  of  the  complaint,' or  wliere  a  jury 
trial  has  been  waived,  divest  itself  of  the 
power  to  liear  and  determine  the  issues,  upon 
a  careful  consideration  of  the  evidence,  al- 
though the  application  for  the  appointment 
of  a  referee  is  founded  upon  a  written  stipu- 
lation of  the  attorneys  of  the  respective  par- 
ties, consenting  that  the  action  may  be  refer- 
red to  a  referee  to  try  and  determine  the  issues 
therein.  Simmons  v.  Simmons,  3  Rob.  642. 
In  an  action  for  divorce  on  the  f^round  of 
adultery,  the  issues  of  fact  must  be  tried  by  a 
jury  unless  a  jury  trial  be  waived  as  provided 
in  §  266  of  the  Code.  DiddeU  v.  Diddell,  3 
Abb.  107.    It  is  not  necessary  that  the  par- 


ties or  their  attorneys  subBcribe  a  written 
consent  to  a  reference,  where  they  assent  io 
open  court  to  the  entry  by  the  clerk  of  such 
an  order.  Waterman  v.  Waterman,  37  Uow. 
36 ;  People  v.  McGinnis,  1  Park.  3S7.  Aw 
see  Diddell  v.  DiddeU,  3  Abb.  167,  171  (»•) 
See,  also,  ante,  pp.  477,  478 ;  2  R.  S.  p.  ^■*» 
§36;  id.  145,^1. 

h.  Sentence  of  nullity.— To  authorise 

a  sentence  of  nullity  declarmg  the  marriage 
contract  void  on  the  ground  of  physical  inci^ 
pacity,  such  incapacity  must  have  existed  «t 
the  time  of  the  marriage  and  must  be  i^^."^ 
ble.  And  althougli  these  facts  are  admitt^ 
by  the  defendant,  they  must  still  be  estab- 
lished by  satisfactory  evidence.  Devanbag^ 
V  Devanbagh,  5  Paige,  554 ;  S.  C.  6  id.  175; 
E.  B.  V.  E,  C,  B.  8  Abb.  44;  S.  C.  28  B»rb. 
299;  Bascomb  v.  Bascomb,  25  N.  H.  (5  Fos- 
ter), 267.  See  2  R.  S.  142,  §  20,  «t  seq-J 
Laws  of  1862,  ch.  246. 

c.  Absolute  divorce.— To  authorii* » 


J 
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divorce  on  the  ground  of  adultery,  direct 
proof  of  ttie  crime  is  not  required ;  yet  the 
proximate  facts  must  lead  by  a  fair  inference 
U)  a  conclusion  so  far  inevitable  that  the  sup- 
positiou  of  innocence  cannot,  by  any  just 
course  of  reasoning,  be  reconciled  with  it. 
Anonymous,  17  Abb.  48. 

d.  Limited  divorce. — Separations  from 
bed  and  board  forever,  or  for  a  limited  time, 
are  authorized  by  the  laws  of  this  State,  in 
cases  of  cruel  and  inhuman  treatment  by  the 
husband  of  his  wife ;  or  such  conduct  on  his 
part  as  may  render  it  unsafe  for  her  to  cohabit 
with  him ;  or  abandonment  of  the  wife  by 
the  hus^nd.  Conklin  v.  Conklin,  17  Abb. 
20  (n.) ;  Dacies  v.  Davies,  65  Barb  130 ;  S.  C. 
37  How.  45.  The  cruel  and  inhuman  treat- 
ment complained  of  need  not  consist  of  injury 
to  the  person  of  the  plaintiff.  The  unmerciful 
beating  of  a  child  in  the  presence  of  its 
mother,  and  in  spite  of  her  entreaties,  is  such 
an  injury  to  her  feelings  as  to  fall  within  the 
meaning  of  the  statute  as  cruel  and  inhuman 
treatment.  Bihin  v.  Bihin,  17  Abb.  19.  There 
mu8t  be,  in  all  cases,  ill  treatment  and  per- 
sonal injury,  or  a  reasonable  apprehension  of 
personal  injury.  Words  of  menace,  accom- 
panied by  a  probability  of  bodily  violence, 
will  be  sufficient.  Dames  v.  Davies,  55  Barb. 
130;  S.  0.  37  How.  45;  WhispeU  v.  Whia- 
pell,  4  Barb.  219;  Bihtn  v.  Bthin,  17  Abb. 
19.  But  the  law  affords  no  relief  in  minor 
instances  of  matrimonial  strife.  Conklin  v. 
Conklin,  17  Abb.  20  (n.)  See  2  R.  S.  146, 
§  50,  et  seq, 

e.  Pleadings. — The  complaint  in  an  action 
for  an  absolute  divorce  should  be  sufficiently 
definite  and  certain  to  enable  the  defendant  to 
know  what  will  be  requisite  to  be  met  at  the 
trial.  The  name  of  the  person  with  whom, 
the  place  where,  and  the  time  when  the 
adultery  was  committed  should  be  set  forth 
in  the  complaint.  Pramagiari  v.  Framagiori, 
7  Rob.  302 ;  Anonymous,  17  Abb.  48.  It  is 
material  that  the  complaint  should  alleee  that 
the  discovery  by  the  plaintiff  of  the  defend- 
ant's criminality  took  place  within  a  certain 
time  before  the  commencement  of  the  suit. 
Zorkowski  v.  Zorkowski,  27  How.  37  ;  S.  C. 
3  Rob.  613.  In  actions  of  divorce  on  the 
ground  of  adultery,  it  must  be  averred  in  the 
complaint  that  the  adultery  charged  was 
committed  without  the  consent,  connivance, 
privity  or  procurement  of  the  plaintiff^  etc., 
and  the  complaint  containing  such  averment 
must  be  verified  by  the  oath  of  the  plaintiff. 
Myers  v.  Myers,  41  Barb.  114. 

In  an  action  for  a  limited  divorce,  a  com- 
plaint must  specify  particularly  the  nature 
and  circumstances  of  the  facts  relied  on,  and 
set  forth  the  times  and  places  of  their  occur- 
rence with  reasonable  certeinty.  Anonymous, 
11  Abb.  231 ;  S.  C.  sub  nom.  WaltTny,  Wal- 
ton, 32  Barb.  203;  20  How.  347;  S.  C. 
Rev'd,  27  How.  600  (n.)  A  complaint  to 
have  a  marriage  declared  void  is  insufficient 
whicli  alleges,  as  a  ground  therefor  that  the 
defendant  had  represented,  before  nwriaAe, 
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that  she  had  "procured  a  valid  divorce" 
from  her  former  husband,  and  also  alleges 
that  the  parties  to  such  divorce  suit  col- 
luded together,  and  bv  such  collusion  fraud- 
ulently obtained  such  decree.  Kinnier  v.  Kin" 
wier,  35  How.  66;  S.  C.  3  Abb.  N.  S.  425; 
53  Barb.  454.  But  where  a  complaint  for  a 
divorce  demanded  a  judgment  of  separation 
from  bed  and  board  forever,  and  the  facts 
stated  therein  set  forth  facte  warranting  a  de- 
cree declaring  the  marriage  contract  void,  but 
did  not  show  the  plaintiff  entitled  to  the  relief 
demanded,  and  no  prater  for  other  or  further 
relief  being  conUined  m  the  complaint,  a  de- 
murrer to  the  complaint,  on  the  ground  that 
it  did  contain  facte  sufficient  to  constitute  a 
cause  of  action,  was  sustained  in  the  court  be- 
low, but  the  judgment  was  reversed  on  appeal. 
Walton  V.  Walton,  27  How.  660  (n.) ;  Rev*g  S. 
C.  32  Barb.  203 ;  20  How.  347 ;  11  Abb.  231, 
sub  nom.  Anonymous, 

In  an  action  for  separation  from  bed  and 
board,  the  plaintiff  cannot  insert  a  chai*ge  of 
adultery  and  ask  for  a  decree  dissolving  the 
marriage  contract,  if  that  charge  be  sub- 
stantiated. Smith  V.  Smith,  4  Faige,  92; 
Juhnson  v.  Johnson,  6  Johns.  Oh.  163 ; 
M'Intosh  V.  M'Intosh,  12  How.  289 ;  Henry 
v.  Henry,  17  Abb.  411 ;  S.  C.  27  How.  5 ;  3 
Rob.  614.  And  see  Griffin  v.  Griffin,  23 
How.  183;  MeNamara  v.  McNamara,  9 
Abb  18. 

Where  a  sufficient  cause  of  action,  vis. : 
adultery,  is  joined  in  a  complaint  with  super- 
fluous allegations,  as  abandonment  and  deser- 
tion, the  remedy  is  by  motion  and  not  by  de- 
murrer. Ward  V.  Ward,  5  Abb.  N.  S.  145. 

/.  Alimony,  reference  as  to  — Appli- 

cations  for  alimony  and  expenses  of  conduct- 
ing a  suit  for  divorce  should  be  made  upon 
petition  steting  the  facte  upon  which  the  ap- 

{)lication  is  grounded,  and  if  the  defendant 
las  appeared,  upon  due  notice  to  the  adverse 
party.  Longfellow  v.  Longfellow,  I  Clarke's 
Gh.  R.  344.  But  the  application  may  be 
made  upon  affidavite,  and  before  a  copy  of  the 
complaint  has  been  served.  But  in  such  case 
the  affidavite  must  allege  in  substence  all  the 
facte  necessary  to  make  a  good  complaint  in 
the  action.  Whitney  v.  }r}iitney,  22  How. 
175.  Where  the  case  is  fully  stated  in  the 
complaint,  and  the  parties  are  unable  to  bear 
the  expense  of  a  reference,  the  court  will 
award  alimony  in  ite  discretion.  Hammond r, 
Hammond,  1  Clarke's  Ch.  R.  153 ;  HaUock  v. 
Hallock,  4  How.  160. 

And  where  a  judgment  decrees  or  ^ves  a 
certain  annual  sum  as  permanent  alimony, 
without  a  reference  to  ascertain  the  amount 
that  should  be  allowed,  the  court  on  appeal 
will  not  reverse  the  action  of  the  court  be- 
low, although  not  in  accordance  with  the 
better  practice.  Hoffman  v.  Hoffman,  55 
Barb.  269. 

It  is  not  necessary  for  the  plaintiff  to  prove 
her  case  on  the  mente  on  a  reference  to  ascer- 
tein  what  sum  should  be  allowed  as  all- 
mony.    Proof  of  iouxusi  loiaooaduct  does  aot 
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depriTe  her  of  her  right  to  the  metng  of 
support,  and  of  means  to  sustain  the  suit. 
Fowler  y.  Fowler,  4  Abb.  41 1.  But  see  Sol- 
omon ▼.  Solomon,  3  Rob.  669;  Bonbon  v. 
Boubon,  id.  715.  Where  the  question  of 
alimony,  during  the  pendency  of  an  action  for 
divorce,  is  referred,  the  referee  should  not  go 
beyond  the  issues  submitted  and  consider 
whether  the  parties  were  ever  married.  Her- 
forth  V.  Herforth,  2  Abb.  N.  S.  483.  On  a 
review  of  the  proceedings  on  such  reference, 
no  other  **  case"  is  necessary  than  copies  of 
the  report  of  the  referee,  and  the  testimony 
taken  oy  him,  and  the  proceedings  had  before 
him,  as  detailed  in  the  papers  annexed  to 
such  report,  and  a  copy  also  of  the  defend- 
ant's exceptions.  Forrest  v.  Forrest,  5  Bosw. 
672;  S.  C.  Aff'd,  iW  How.  609  (n.)  Excep- 
tions to  the  report  of  the  referee,  or  his  ad- 
mission or  rejection  of  testimony  are  not  re- 
viewable by  the  court  of  appeals.  Forrest  t. 
Forrest,  25  N.  Y.  (11  Smith),  501.  But  the 
supreme  court,  at  general  term,  upon  appeal 
from  that  part  of  a  judgment  for  divorce 
which  fixes  the  plaintiff's  alimony,  may  order 
a  reference  to  ascertain  what  sura  may  prop- 
erly be  allowed,  id.  And  see  Leslie  r,  Les- 
lie, 6  Abb.  N.  S.  193. 

g.  Alimony,  when  granted.— The  al- 
lowance of  alimony  during  the  pendency  of 
the  action  of  divorce,  is  a  matter  of  discretion 
with  the  court.  Griffin  r.  Griffin,  23  How. 
189;  S.  C.  21  id.  364;  Strong' v.  Strong,  5 
Rob.  612.  The  general  rule  is  to  award  ali- 
mony in  all  cases,  and  almost  as  a  matter  of 
course  where  a  substantial  defense  is  dis- 
closed, and  not  to  try  the  merits  upon  con- 
flicting aflSdavits.  Leslie  v.  Leslie,  6  Abb.  N. 
S.  193,  205;  Hammond  t.  Hammond,  1 
Clarke's  Ch.  R.  152,  154  (n.);  Fowler  v. 
Fowler,  4  Abb.  412;  Williams  y.  WiUiams, 
3  Barb.  Ch.  628 ;  HaUoek  v.  HaUock,  4  How. 
160 ;  Wood  ▼.  Wood,  2  Paige,  108 ;  Strong 
v.  Strong,  1  Abb.  N.  S.  233.  But  where  the 
wife  is  shown  to  be  living,  and  to  have  for  a 
long  time  been  living  in  open  and  notorious 
adultery  with  a  party,  the  application  will  be 
denied.  GHffin  y.  GHffin,  23  How.  189.  So, 
where  the  defendant  lived  a  life  of  prostitu- 
tion before  her  marriage,  and  has  since  been 
guilty  of  repeated  adulteries.  Kock  v.  Kock, 
42  Barb.  515.  And  no  order  allowing  ali- 
XLXony  can  be  made  in  a  suit  for  a  nullity  of 
marriage.  Bartleit  v.  Bartlett,  1  Clarke's  Ch. 
460.  Nor  will  such  an  order  be  made  where 
the  court  is  satisfied  that  the  defendant  is  in 
the  wrong,  or  has  no  reasonable  ground  for 
defense.  Strong  v.  Strong,  5  Rob.  612.  Or, 
where  the  wife  is  plaintiff,  and  the  facts  pre- 
sented show  but  little  right  to  ultimate  relief. 
Carpenter  r.  Carpenter,  19  How.  539. 

To  entitle  the  plaintiff  to  alimony  and 
counsel  fee  in  an  action  for  divorce  for  cruel 
and  inhuman  treatment,  she  must  make  it 
appear  that  she  has  been  injured,  and  present 
a  meritorious  cause  of  action.  Solomon  t. 
Solomon,  3  Rob.  669 ;  S.  C.  28  How.  218 ; 
Boubon  T.  Boubon,  3  Rob.  715.  Mere  allega- 
tions of  abandonment  generally,  and  of  neg- 


lect or  refusal  to  support,  is  not  suiBcicBt 
whereon  to  found  a  motion  for  tlimonr. 
where  such  all^ations  are  denied,  id.  And 
where  the  plaintiff  has  received  a  certain  sum, 
"in  full  satisfaction  for  hisr  support  and 
maintenance,  and  of  all  alimony  whatsoever," 
the  wife  has  no  longer  any  claim  upra  her 
husband,  without  making  restitution  of  what 
she  has  so  receiTed.  McDonough  v.  Jfel^ 
nough,  26  How.  193.  Where  the  motion  for 
alimony,  and  an  allowance  for  expenses  is 
made  by  the  plaintiff  on  a  charge  of  sdultery, 
based  on  information  and  belief,  and  such 
char^  is  positively  denied  by  the  defendant, 
and  IS  not  sustained  on  the  part  of  the  plaint- 
iff by  aflSdavits,  the  motion  will  be  denied. 
Monk  V.  Monk,  7  Rob.  153. 

Before  the  final  decree,  the  court  should 
interfere  with  the  husband's  property  with 
great  caution,  and  deal  it  out  to  the  wife 
much  more  sparingly  than  it  would  be  proper 
to  do  after  the  termmation  of  the  suit  If  the 
wife  has  suflScient  property  to  defray  the 
expenses  of  the  suit  and  support  herself  pend- 
ing the  litigation,  the  husband  should  not  be 
called  upon  personally  to  advance  anything 
more  until  that  property  is  exhausted.  Jfor- 
rell  V.  MorreU,  2  Barb.  480 ;  Lawrence  t. 
Lawrence,  3  Paige,  271 ;  Osgood  v.  Osgood^ 
2  id.  624.  And  see  Hoffman  ▼.  Hojfmm,  7 
Rob.  474. 

A  decree  of  divorce  should  not  order  the 
payment  of  arrears  of  alimony  previoaslj 
ordered  by  the  court.  The  plaintiff  should 
be  left  to  enforce  the  payment  of  the  alimooy 
in  arrears  in  the  usual  way.  Hofffstm  r. 
Hoffman,  55  Barb.  269. 

No  order  or  judgment  for  the  support  and 
maintenance  of  the  plaintiff  in  a  suit  for  a 
limited  divorce  can  be  had,  where  she  has 
failed  to  esUblish  either  of  the  grounds  or 
causes  required  by  the  statute  to  authorize  a 
judgment  for  separation  from  bed  and  board' 
Atwater  v.  Atwater,  36  How.  431 ;  S.  C.  5S 
Barb.  621. 

The  poverty  of  the  husband  forms  no  de- 
fense to  an  application  for  alimony  in  an  actioo 
in  which  he  is  plaintiff.  He  must  conform  to 
the  general  rule  or  abandon  the  suit.  PKfCftt 
V.  Purcell,  3  Edw.  Ch.  R.  194.  But  it  » 
proper  to  take  into  consideration  the  circum- 
stances of  the  parties  in  making  the  allowance. 
Hoffman  v.  Hoffman,  7  Rob.  474. 

In  an  action  for  divorce  on  the  ground  of 
adultery,  brought  against  the  wife,  if  shes^ 
up  an  affirmative  defense,  such  as  recrimina- 
tion, alimony  and  counsel  fees  will  be  deiiiejl 
her  in  the  discretion  of  the  court,  where  » 
appears  that  she  has  no  reasonable  ground  v« 
defense.  Clark  v.  Clark,  7  Rob.  284;  Sim 
V.  Strong,  5  id.  612.  As  to  the  amount  of 
counsel  fees  or  alimony  allowed,  see  Le»l^  ^■ 
Leslie,  6  Abb.  N.  S.  193 ;  Forest  v.  Fore^  3 
Abb.  144 ;  S.  C.  6  Duer,  102,  sub  nom.  F<^ 
rest  ▼.  Forrest /  6  Bosw.  672 ;  S.  C.  Aff'd,  24 
How.  609  (n.)  And  see  25  N.  Y.  (1 1  Smith), 
501 ;  Simmons  v.  Simmons,  2  Rob.  712. 

As  to  alimony  generally,  see  2  R.  S.  l*** 
^5%,etses[. 
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h,  Revoldng  order* — ^As  to  revocation 

of  order  granting  alimony,  s&e  Fowler  y.  Fow- 
ler, 4  Abb.  411 ;  Forrest  v.  Forrest,  9  Abb. 
289;  S.  S.  3  Bosw.  661. 

i.  Enforcing  payment.— An  order  re- 
quiring payment,  by  a  husband,  who  is  plaint- 
ill'  in  a  divorce  suit,  of  a  counsel  fee  and  al- 
lowance, to  the  wife  may  be  enfbrced  by  the 
court  by  allowing  a  precept  to  issue  therefor, 
in  such' a  form  as  to  entitle  the  prisoner  to 
jail  limits.  Ward  v.  Ward,  6  Abb.  N.  S.  79. 
And  see  Graley  v.  Graley^  5  Rob.  641 ;  S.  C. 
31  llow.  475.    Also  see  2  R.  S.  538,  §  20. 

i.  Proof  of  adultery.— Where  the  evi- 
dence of  adultery  in  an  action  for  divorce  de- 
pends on  the  testimony  of  the  defendant's  par- 
amour, unsupported  by  other  evidence,  the 
case  wiU  be  referred  back  to  the  referee  for 
further  evidence,  the  testimony  of  the  para- 
mour being  subject  to  the  same  objection  as 
that  of  any  other  accomplice.  Anonymous,  5 
Rob.  61 1 .  The  evidence  of  a  prostitute  stand- 
ing alone  is  not  sufficient.  But  the  fact  that 
the  witness  is  a  prostitute  and  keeps  a  house 
of  ill  fame  will  not  warrant  an  entire  rejection 
of  her  testimony.  Anonymtms,  17  Abb.  48, 
and  cases  cited.  And  see  Myers  v.  Myers, 
41  Barb.  114. 

*.  Other  proof  requisite.—  Proof  of 

marriage  of  the  parties  and  their  residence  is 
as  material  in  an  action  for  divorce  as  proof 
of  adultery.  Arborgast  v.  Arborgast,  8  IIow. 
297  ;  Pugsley  y-Pugsley,  9  Paige,  689.  So, 
proof  that  the  complainant  had  not  voluntarily 
cohabited  with  the  defendant  after  knowledge 
of  adultery  on  the  part  of  the  latter.  Dodge 
V.  Dodge,  7  Paige,  589.  Also  the  time  that 
has  elapsed  between  the  discovery  of  the 
adultery  and  the  commencement  of  the  action. 
Zorkowski  v.  Zorkowski,  27  How.  37  ;  S.  C. 
3  Rob.  613.    As  to  proof  of  marriage  in  a 


foreign  country,  see  Winslow  v.  Winshw,  6 
Abb.  294. 

h  Witnesses,  parties  as.  — The  de- 
fendant cannot  be  examined  as  a  witness  for 
the  plaintiflf  in  an  action  for  divorce  for  adul- 
tery. Arborgast  v.  Arborgast,  8  How.  294; 
Sweet  V.  Sweet,  15  id.  169 ;  Anable  v.  Anable, 
24  id.  92.  Nor  can  a  wife  testify  as  a  witness 
against  her  husband.  Smith  v.  Smith,  15 
id.  I6d ;  A.  A,  G.  v.  T.  C.  25  id.  432.  But 
see  Shoemaker  v.  MeKee,  19  id.  91 ;  Marsh 
V.  Potter,  30  Barb.  506,  619.  And  see  17 
Abb.  28  (n.) 

m.  Costs. — ^Where  an  action  for  divorce 
is  pending,  a  wife  may,  in  a  proper  case, 
obtain  an  order  that  her  husband  furnish  her 
with  means  for  carrying  it  on ;  but  where  the 
wife  is  plaintiff  in  such  an  action,  and  has 
either  discontinued  it  or  been  defeated,  and 
judgment  been  rendered  against  her,  neither 
she  nor  her  attorneys  or  counsel  can  have  any 
claim  upon  him  for  costs  or  expenses  of  the 
suit.  Phillips  V.  Simmons,  20  How.  342 ;  S.  G. 
11  Abb.  287 ;  Shelton  v.  Pendleton,  18  Conn. 
R.  417 ;  Wing  v.  Hurlburt,  15  Verm.  R.  607 ; 
Dorsey  v.  Goodenow,  Wright's  Ohio  R.  120. 

n.  Proof  of  divorce.  —  In  order  to 
prove  a  divorce,  an  exemplified  copy  of  the 
bill  of  complaint,  subpoena  ad  respondendum, 
with  proof  of  service,  order  of  reference, 
and  master's  report,  with  the  depositions, 
must  be  produced  to  show  jurisdiction.  Law- 
rence's Case,  18  Abb.  347. 

0.  Vacating  judgment  of  divorce.— 

A  judgment  ordivorce  may  be  vacated  after 
the  plaintiff  has  married  again.  Wortman  v. 
Wortman,  17  Abb.  66 ;  Singer  v.  Sinyer,  id. 
(n.) ;  S.  C.  41  Barb.  139. 

P'  New  trial. — As  to  a  new  trial,  see 
Amory  v.  Amory,  6  Rob.  514;  S.  C.  33  How. 
490;  3  Abb.  N.  S,  16. 


RULE  EIGHTY-EIGHT. 

ORDEK  OF   REFERENCE,    IN   SUIT  TO  ANNUL  MARRIAGE. 

To  obtain  an  order  of  reference,  if  the  con) plaint  seeks  to  annul  a  mar- 
riage on  the  ground  that  the  party  was  under  the  age  of  legal  consent,  an 
alBSdavit  must  be  produced  showing  that  the  parties  thereto  have  not  freely 
cohabited  for  any  time  as  husband  and  wife,  after  the  plaintiff  had  attained 
tile  age  of  consent.  If  the  complaint  seeks  to  annul  the  marriage,  on  the 
ground  that  the  plaintiff's  consent  was  obtained  by  force  or  fraud,  the 
plaintiff  must  show  by  affidavit  that  there  has  been  no  voluntary  cohabita- 
tion between  the  parties  as  man  and  wife ;  and,  if  it  seeks  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  an  affidavit  must  be 
produced,  showing  that  the  lunacy  still  continues,  or  the  plaintiff  must  show 
by  his  affidavit  that  the  parties  have  not  cohabited  as  husband  and  wife, 
after  the  plaintiff  was  restored  to  his  reason. 

Former  Rule  LXXXYII,  of  1858. 

See  2  R.  S.  142,  §  21;  id.  143,  §  31;  id.  §  27. 
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RULE  EIGHTY-NINE. 

EXAMINATION   OF  PLAINTIFF  ON    BEFEBENCE. 

On  H  reference  to  take  proof  of  the  facte  charged  in  a  complaint  for 
separation,  or  limited  divorce,  the  examination  of  the  plaintiff  on  oath  may 
be  taken,  as  to  any  cruel  or  inhuman  treatment,  alleged  in  the  complaint, 
ivhich  took  place  when  no  witnesses  were  present  who  are  competent  to 
testify  to  the  facts  on  such  reference. 


Former  Rule  LXXXYIII,  of  1858. 

a.  Parties. — in  an  action  for  a  Umited 
divoroe,  husband  and  wife  are  a  competent 
witness  against  each  other.  P.  v.  P.  24  How. 
197;  BiMn  Y.Bihiny  17  Abb.  19;  id.  28  (n.) 


5.  When  a  separation  may  be  decreed.  See 
2  R.  S.  147,  §  51. 


RULE  NINETY. 

.ANSWER  IN  ACTION  FOB  DIVOBCB. 

The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the  plaintiilE 
or  any  other  matter  which  wt)uld  be  a  bar  to  a  diYoroe,  separation,  or  the 
annulling  of  a  marriage  contract;  and  if  an  issue  is  taken  thereon,  it  shall 
be  tried  at  the  same  time,  and  in  the  same  manner,  as  other  issues  of  fact  in 
the  case. 


Former  Rule  LXXXIX,  of  1858 

a.  Statutory  defenses  in  actions  for 

nullity  of  contract,  see  2.  R.  S.  142,  §  21 ;  id. 
143,  §§  27,  31,  33. 

In  actions  for  a  limited  divorce,  2  R.  S. 
147»  §  53. 

6.  Defense  of  adultery.— Where  the 

defendant  sets  up  charges  or  adultery  in  an 
answer  in  an  action  for  absolute  divorce,  such 
charges,  if  established,  will  not  only  form  a 
perfect  defense  to  the  plaintiif' s  action,  but 
will  afford  a  ground  for  affirmative  relief. 
SnonymouSt  17  Abb.  48. 

The  recriminatory  charges  of  adultery,  in 
the  answer,  must  be  such  that  the  defendant, 
if  innocent,  would  be  entitled  to  a  divorce  if 
the  charges  were  substantiated  in  an  action 
commenced  by  such  defendant,  and  the  answer 
should  allege  that  the  adulteries  complained 
of  were  committed  without  the  procurement, 
connivance,  privity  or  consent  of  the  defend- 
ant. Morrelt  v.  MarreUy  3  Barb.  236 ;  S.  C. 
1  id.  318. 

But  the  answer  need  not  allege  that  either 
of  the  parties  were  residents  of  this  state  at 
time  of  the  commission  of  the  offense,  or  the 
commencement  of  the  action,  nor  state  where 
the  adultery  of  the  plaintiff  was  committed, 
nor  where  the  marriage  took  place.  Leseuer 
V.  Leseuer,  31  Barb.  330. 

Where  the  defendant,  in  an  action  for  abso- 
lute divorce,  alleges  the  communication  to  her 
by  her  husband,  of  a  disease,  and  proves  it  to 
be  the  fruit  of  an  illicit  connection,  she  is  not 
bound  to  prove  when,  where,  or  with  whom 
the  husband  had  the  adulterous  intercourse 
which  resulted  in  his  contracting  the  disease. 
Clark  T.  Cktrk,  7  Rob.  276. 


The  defendant  in  an  action  for  a  limited  di- 
vorce cannot  set  up  the  _ adultery  of  Um 
plaintiff  as  a  defense  or  counterclaim.  Henn 
V.  Henry,  3  Rob.  614 ;  S.  C.  27  How.  5 ;  17 
Abb.  411.  And  see  McNamara  v.  JfcA«- 
mara,  9  Abb.  18 ;  S.  C.  2  Hilt.  547 ;  Udi^ 
tosh  V.  Mcintosh,  12  How.  289 ;  JohM(m  t. 
Johnson,  6  Johns.  Ch.  163. 

Where  the  adultery  of  the  pluntiff  is  oom- 
pfiitted  after  the  answer  of  the  defendniit  htf 
been  put  in,  the  defense  may  be  set  up  in  • 
supplemental  answer.  Smith  v.  SmiHh,  4 
Paige,  432 ;  Strong  v.  Strong,  3  Rob.  669 ;  S. 
C.  28  How.  432;  S.  C.  Aff'd,  3  Rob.  719; 
again,  4  id.  621. 

c.  Physical  incapacity.— In  an  action 

for  an  absolute  divorce  on  the  ground  of 
adultery,  the  pliysical  incapacity  of  the 
plaintiff  to  enter  into  the  marriage  contract, 
cannot  be  interposed  as  a  defense  after  the 
lapse  of  two  years  from  the  perfecting  of  tlie 
conti-act.  Crriffin  v.  Griffin,  23  How.  183. 

d.  Cruel  and  inhninan  treatmeat. 

In  an  action  for  an  absolute  divoroe  on  the 
ground  of  adultery,  the  defendant  cannot  in- 
terpose the  defense  of  cruel  and  inhainan 
treatment,  and  abandonment,  either  as  i  btr 
to  the  action  or  as  a  counterclaim.  Oriffin  t. 
Gnffin,  23  How.  183 ;  DiddeU  v.  Diddell,  a 
Abb.  167 ;  R,  F.  H,  v.  S.  H,  40  Barb.  9- 
And  see  /.  W.  B.  r.  F.  D.  B,  11  N.  Y.  Leg. 
Obs.  350. 

In  an  action  for  divoroe  by  a  wife  the  hus- 
band may  set  up  ni  his  answer,  the  provo<»uoo 
given  by  the  wife  which  led  to  the  allegea 
acts  of  cruelty.  Devaismes  v.  Devaismes,  « 
Code  B.  124. 
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e.  In^^anity. — Where  a  defendant  in  an 
action  for  divorce  on  the  ground  of  adultery 
8eis  up  a  recoitl  Hliowing  insanity  at  a  time 
previous  to  the  adultery,  an  a  defense,  the  ontu 
of  pix>ving  that  the  insanity  did  not  exist  at 
ihe  time  o(  tiie  adultery,  is  on  the  plahitiff. 
Cook  V.  Cook,  63  Barh.  180. 

/.  l^^ormar  marriag:e.— Whci«  a  wife 

I'onnnencod  an  action  for  divorce  on  the 
.u:rouiid  of  cruelty,  and  the  defendant  put  in 
a  ^LMicial  denial  and  set  up  the  defense  that 
iIk*  plaint  iff  had  a  husband  by  a  former  mar- 
ria^re  siill  living,  and  that  the  said  former 
nnin-iuge  was  si  ill  in  force,  and  demanded 
tioit  a  decree  of  divorce  be  rendered  in  his 
favor  on  that  ground,  it  was  held,  that  the 
c  ai^gt's  of  ihe  plaintiff  were  unsustained  and 
that  ihu  aiU'gations  of  the  answer  were 
pn)\t.'d,  and  the  prayer  for  relief  of  both  par- 
ties was  denied  without  costs.  Linden  t. 
Linden,  30  Barb.  62. 


g*  CODdonatiOIl. — ^An  act  of  condonation, 
to  be  effectual  as  a  defense  in  an  action  of  di- 
vorce, must  be  one  to  which  both  husband  and 
wife  assent,  and  in  which  each  participates. 
An  unaccepted  ofier  to  return  to  the  matrimo- 
nial bed,  18  not  of  itself  condonation,  but  only 
an  expression  of  willingness  to  condone.  Betg 
V.  Betjg,  2  Rob.  G94;  S.  C.  19  Abb.  90. 

Where  a  wife  continues  to  cohabit  with  her 
husband  after  such  cruel  and  inhuman  treat- 
ment as  would  justify  an  application  for  a  di- 
vorce, such  cohabitation  implies  a  forgiveness 
of  such  treatment  and  is  a  good  defense  to  an 
action  of  divorce  therefor.  But  any  further 
ill  treatment  revives  the  former  grounds  for 
divorce,  and  brings  up  for  review  the  entire 
married  life  of' the  parties.  Davies  v.  Davien, 
55  Barb.  130;  S.  C.  37  How.  45.  Condona- 
tion is  a  conditional  forgiveness  of  the  injury, 
and  a  repetition  of  the  offense  revives  the  con- 
doned adultery.  Smith  v.  Sntith,  4  Paige  432. 


RULE  NINETY-ONE. 

QrP.8T10MN0   LKG1T1MACY  OF  CHILDREN. 

On  :i  complaint  tih'd  l>y  a  hu^hanc]  for  a  divorce,  if  he  wishes  to  qnefition 
ihc  l(<rilinia(*y  of  any  of  the  children  of  his  wife,  the  allegation  that  they 
:iri'  or  th:if  he  hcliivcs  them  lo  he  illegiiinmte,  shall  be  distinctly  made  in 
(he  complaint.  If  a  reference  is  ordered,  proofs  shall  betaken  upon  the 
(piesiion  of  legitimacy,  as  well  as  upon  the  other  matters  stated  in  the  com- 
plaint ;  and  if  the  issue  is  tried  by  a  jm*y,  an  issue  on  the  question  of  legiti- 
macy of  the  children  shall  be  awarded  and  tried  at  the  same  time. 

Former  Rule  XC,  of  1858. 

Stn.tntory  provisions   respecting  the     see  2  R.  S.   142,  §§  23,  28,  32;   id.   145, 
custody,  support  and   legitimacy  of  cliildren,  ,  §§-43,  44,  45  ;  id.  148,  §§  59,  60. 

RULE  NINETY-TWO. 

NO    I;EFAtLT    IN    ACriON    FcU  DIVOIICK   OU   SEPARATION PROCEEDINGS   NOT   TO 

BK   IfBLIsHKD. 

No  jitdgnjctjf,  declarin<r  v(»i<l  a  marriiige  contract,  or  granting  a  divorce, 
or  or  a  M'paialion  or  limited  divorce,  shall  be  made  of  c(mrse  by  the 
default  of  (he  defendant;  or  in  consequence  of  any  neglect  to  appear  at 
Ihe  hearing  of  the  cause,  or  by  consent.  And  every  such  cause  shall  be 
heard  after  the  trial  of  ihe  issue,  or  upon  the  coming  in  of  the  proofs,  at  a 
special  term  of  (he  C(>urt ;  but  where  no  person  appears  on  the  part  of  the 
defendants,  (he  <h*tail8  of  lh(>  evidence  in  adultery  causes  shall  not  be  read 
in  public,  but  shall  be  submitted  in  open  couit.  No  officer  of  this  court, 
with  whom  the  proceeding  in  an  ndultery  cause  are  filed,  or  before  whom 
the  testimony  i^  taken,  nor  any  clerk  of  such  officer,  either  before  or  after 
the  terminalion  of  the  sui(,  shall  permit  a  copy  of  any  of  the  pleadings  or 
testimony,  or  of  the  substance  of  the  details  thereof,  to  be  taken  by  any 
other  person  than  a  parly,  or  the  attorney  or  counsel  of  a  party,  who  has 
appeareil  in  the  cause,  wiihont  a>^>ecial  onler  of  the  c(>urt.    * 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except  npon  the 
special  direction  of  (he  court. 


Former  Rule  XCI,  of  1858,  amended. 
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a.  Sentence  of  nnllity.— The  ReTised 

Statutes  expressly  declare  that  no  sentence  of 
nullity  shall  be  pronounced  solely  on  the  con- 
fession of  the  parties,  and  the  court  is  in  all 
cases  to  require  other  satisfactory  evidence  of 
the  existence  of  the  facts  on  which  the  allega- 
tion of  nullity  is  founded.  Devanbagh  t.  De- 
vanbagh,  5  Paige  554  *,  S.  0.  6  Paige,  175. 
And  see  2  R.  S.  144,  §  35 ;  id.  145,  §  41. 


h.  Divorce. — WhencTer  a  bill  for  dhroroe 
shall  be  taken  as  confessed,  the  court  will  re- 
fuse to  grant  a  decree  until  after  an  inspec- 
tion of  the  bill,  proofs,  and  aflMayit  of  ger- 
Tice  of  the  subpoena  upon  the  defendant. 
Bohinson  t.  Bohinson,  1  Barb.  27.  See  notes 
to  Rule  87,  ante. 


RULE  NINETY-THREE. 
receiver's  powers  and  duties. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall,  unless 
restricted  by  the  special  order  of  the  court,  have  general  power  and  author- 
ity to  sue  for  and  collect  all  the  debts,  demands  and  rents  belonging  to 
such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe  and  of  a 
doubtful  character.  He  may  also  sue  in  the  name  of  a  debtor,  where  it  is 
necessary  or  proper  for  him  to  do  so  ;  and  he  may  apply  for  and  obtain  im 
order  of  course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits^  attorn  to  such  receiver, 
and  pay  their  rents  to  him.  He  shall  also  be  permitted  to  make  leases, 
from  time  to  time,  as  may  be  necessary,  for  terms  not  exceeding  one  year. 
And  it  shall  be  his  duty,  without  any  unreasonable  delay,  to  convert  all  the 
personal  estate  and  effects  into  money ;  but  he  shall  not  sell  any  real  estate 
of  the  debtor  without  the  special  order  of  the  court,  until  after  judgment 
in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by 
him  against  any  insolvent  from  whom  he  is  unable  to  collect  his  costs, 
unless  such  suit  is  brought  by  order  of  the  court,  or  by  the  consent  of  all 
persons  interested  in  the  funds  in  his  hands.  But  he  may,  by  leave  of  the 
court,  sell  such  desperate  debts,  and  all  other  doubtful  claims  to  personal 
property,  at  public  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 

Former  Rule  XCII,  of  1S5S. 

a.  As  to  receivers  generally,  see 

note  to  §  244,  p.  420  to  426,  anU. 

6.  As  to  fees  of  receivers,  see  Rule  95, 
post. 

c.  Who  are  not  receivers.  —  Where 

certain  persons,  as  trustees  for  the  tnfl^age 
bondholders  ot  a  railroad  company,  obtain  a 
decree  of  the  foreclosure  and  sale  under  the 
mortgage,  by  the  terms  of  which  decree  they 
were  authorized  in  the  default  of  bidders,  to 
purchase  the  mortgaged  property  as  trustees, 
also  to  operate  the  railroad  and  receive  the  in- 
come thereof  until  a  sale  or  transfer,  it  was 
held,  that  having  purchased  such  property 
under  the  decree,  and  operated  the  road  until 


such  transfer,  they  were  not  in  possession  of 
the  property  as  receivers  thereof,  and  that 
their  accountability  was  not  to  the  court,  but 
to  the  bondholders.  Sogers  v.  Wheder,  2 
Lans.  486. 

d.  Liability  of  receivers. —Rcceivere 

running  a  railroad  under  appointment  of» 
court  of  chancery  in  another  State,  or  trustees 
of  a  raiload  operated  for  the  benefit  of  bond- 
holders or  creditors,  are  liable  as  common  car- 
riers. Rogers  v.  Wheeler,  2  Lans.  486 ;  Paigt 
V.  ^rnt^^,  99  Mass.  395 ;  Lamphear  v.  Bud- 
ingJiam,  33  Conn.  237  ;  Sprague  y.  SmUh,  29 
Vermont  (3  Williams),  421. 


EULE  NINETY-FOUR. 

INJUNCriON    ORDER. 

Whenever  an  injunction  shall  be  granted  or  a  receiver  appointed  esc 
parte^  the  order  granting  such  injunction,  or  appointing  such  receiver, 
shiill  contain  an  order  to  show  cause,  on  some  day  within  ten  days,  why 
such  order  should  not  be  continued  in  force. 

New. 
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RULE  NINETY-FIVE. 
fees  and  costs  of  RECEI^'ER. 

No  fees  or  costs  shall  be  allowed  to  a  receiver  beyond  actnal  disburse- 
ments, unless  the  order  appointing  such  receiver  shall  be  continued. 

New. 

RULE  NINETY-SIX. 

FURTHER   RULES. 

The  various  courts  of  record  and  general  terms  may  make  such  further 
rules  in  regard  to  the  transaction  of  business  before  them  respectively, 
not  inconsistent  with  the  foregoing  rules,  as  they,  in  their  discretion  may 
deem  necessary. 

New. 

RULE  NINETY-SEVEN. 

ACmONS  PENDING  JULY,  1848 — CASES  NOT  PROVIDED  FOR — ^RULES  TAKE  EFFECT. 

All  actions  depending  on  the  first  day  of  July,  1848,  may  be  conducted 
according  to  the  rules  of  the  supreme  court,  adopted  in  July,  1847,  so  far 
as  the  same  are  applicable. 

In  cases  where  no  provision  is  made  by  statute,  or  by  these  rules,  the 
pix)ceedings  shall  be  according  to  the  customary  practice,  as  it  has  heretofore 
existed  in  the  court  of  chancery  and  supreme  court,  in  cases  not  provided 
for  by  statute,  or  the  written  rules  of  the  court. 

These  rules  shall  take  effect  on  the  first  day  of  February,  1871. 

Former  Rule  XGIII. 

I  certify  the  foregoing  to  be  the  rules  of  the  Courts  of  record  of  this  State,  as  adopted  by 
the  conTention  of  Justices  and  Judges  on  the  20tb  and  2l8t  of  December,  1870,  at  an 
acyoumed  session.  D.  P.  INGRAHAM,  Chairman, 


SUPREME  COURT,  GENERAL  TERM. 

At  a  general  term  of  the  Supreme  Court,  held  in  and  for  the  Fourth 

judicial  department,  at  the  court  house,  in  the  city  of  Buffalo,  on  the  8th 

day  of  June,  1870,  the  following  Rules  were  adopted  : 

.1st.  The  attorney  for  either  party  to  an  appeal  from  an  order  shall  file 

with  the  clerk  of  the  county,  in  which  the  term  of  the  court  for  which 

notice  of  argument  of  such  appeal   has  been  served  is  to  be  held,  on  or 

before  Thursday  of  the  week  preceding  the  term,  a  note  of  issue  in  which 

shall  be  specified  the  day  of  the  service  of  the  notice  of  appeal  on  the 

respondent  or  his  attorney.     The  clerk  shall  prepare  a  calendar  of  the 

cases  in  which  such  notes  of  issue  shall  be  filed  and  shall   enter  the  cases 

thereon  in  the  order  of  time  of  the  service  of  notice  of  the  appeal.     No 

appeals  from  ordera  will  be   heard  unless  notes  of  issue  have  been  duly 

filed  and.e^terml  on  the  calendar. 

2d  @i&uses*«nust  be  argued  when  reached  on  the  calendar.  No  cases 
will.be  set  down  tor  any  particular  day,  nor  will  any  be  reserved,  unless 
the  counsel  en^lo^ed  to  argue  the  cause  is  sick  or  actually  employed  in 
some  other  coQrt  at  the  time  it  is  called.  No  exchange  of  cases  will  be 
allowed  unless  both  cases  are  ready  for  argument  and  counsel  intend  to 
argue  them  at  the  same  term  at  which  the  exchange  is  made,  and  when 
causes  are  exchanged  each  shall  occupy  the  proper  position  of  the  other 
in  date,  not  only  on  the  same,  but  all  subsequent  calendars  of  this  court, 
until  heard.     A  preferred  cause  exchanged  for  one  not  pretended,  shall  lose 
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its  preference,  and  no  case  will  he  called  more  than  once  during  the  same 
term  unless  it  shall  have  been  reserved  or  postponed. 

3d.  Parties  desiring  to  have  cases  heard  as  preferred  cases  must,  in  the 
note  of  issue,  notify  the  clerk  that  it  is  preferred  and  the  class  to  which  it 
belongs,  and  shall  also  specify  in  the  notice  of  argument  to  the  op])0!$iiig 
pai  ly  that  the  cause  is  claimed  to  be  a  preferred  cause,  briefly  stating  the 
<ri ound  on  which  preference  is  claimed.  The  clerk  in  making  up  the  calen- 
dar shall  place  such  preferred  cases  at  the  head  of  it,  indicating  that  they 
are  preferred  and  the  class  to  which  they  belong. 

Causes  which  are  preferred  take  preference  in  the  following  order : 

1.  Criminal  MCtion> ; 

2.  Cases  of  probate  in  which  the  appeal  prevents  the  issuing  of  let- 
ters testamentary,  or  of  general  administration  ; 

3.  Cases  which  are  entitled  to  a  preference  by  reason  of  the  pailies 
being  executors  or  administrators ; 

4.  All  other  preferred  cases. 

4th.  Manuscript  papera  will  not  be  received  on  submission. 

5th.  The  counsel  who  argue  a  case  shall  indorse  on  the  papers  deliv- 
ered to  the  judges,  their  names  and  place  of  residence. 

6th.  In  all  cases  of  appeals  from  orders,  the  appellant  shall  furnish  to 
each  of  tlie  judges  a  printed  or  legilily  written  copy  of  the  papers  intended 
U}  be  used  on  the  argument;  each  party  shall  also  furnish  a  copy  of  hi« 
points,  containing  a  reference  to  the  authorities  on  which  ho  relies.  All 
such  papers,  other  than  the  points,  shall  be  folioed  continuously  from  the 
beginning  to  the  end. 

7th.  Appellants  shall  deliver  to  the  clerk  a  copy  of  all  cases  brought  to 
argument,  and  each  party  shall  deliver  to  the  clerk  a  copy  of  his  points 
used  on  such  argument.  It  shall  be  the  duty  of  the  clerk  to  preserve  all 
cases  and  points  so  delivered  to  him  ;  and  shall  dispose  of  the  same  b» 
directed  by  the  court. 

8th.  The  clerk  shall  prepare  each  day  a  calendar  of  ten  cases  taken 
from  the  general  calendar  made  up  for  the  term,  in  the  order  in  which 
they  stand  on  said  general  calender.  Cases  not  disposed  of  on  any  day 
shall  be  placed  at  the  head  of  the  calendar  for  the  next  day,  and  bo  ou 
from  day  to  day,  until  the  whole  are  dispose(\  of. 

Causes  on  the  day  calendar,  if  not  argued  when  reached,  shall  go  over 
the  term  unless  reserved  by  reason  of  sickness  or  actual  engagement  of 
counsel  in  some  other  court,  which  fact  shall  be  shown  by  affidavit  wbo 
said  case  is  reached  :  either  party  may  submit  his  points  when  the  cause  ^ 
called,  if  the  other  party  desires  to  argue.  If  both  parties  desire  to  suIj- 
mit,  they  may  do  so  at  any  time  during  the  term,  by  delivering  the  ett!>es 
aud  points  to  the  clerk. 

A  true  copy.  JAMES  H,  FISHER,  ' 

At  a  general  term  of  the  supreme  court  of  the  State  of  jfew  York,  held  iq^^^ 

for  the  third  judicial  department  of  said  State,  at  the  City  pall,  in  the  citj 

of  Albany,  on  the  7th  day  of  February,  1871,  present:  Hon.  Thkodobb 

Miller,  presiding  justice  ;  Platt  Potter  and  John  M.  IParkeb,  ^**^ 

ciate  justices. 

The  following  rule  was  adopted  :  . 

That  the  attoi'uey  foi'  either  party  to  an  appeal  from  an  order  shall  fiw 

with  the  clerk  of  the  county  in  which  the  term  of  the  court  for  which  aotw* 
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of  argument  of  such  appeal  has  been  served  is  to  be  held  on  or  before 
Tuesday  of  the  week  preceding  the  term,  a  note  of  issue,  in  which  shall  be 
specified  the  day  of  the  service  of  the  notice  of  appeal  on  the  respondent  or 
his  attorney.  The  clerk  shall  prepare  a  calendar  of  the  cases  in  which  such 
notes  of  issue  shall  be  filed,  and  shall  enter  the  cases  thereon  in  the  order 
of  the  time  of  the  service  of  notice  of  the  appeaL  No  appeals  from  orders 
will  be  heard  unless  notes  of  issue  have  been  duly  filed  and  entered  on  the 
calendar. 


APPENDIX  TO  RULE  85. 


ANNUITY  TABLE. 


A  Supreme  Court  table  corresponding  with  the  Northampton  tables 
referred  to  in  the  85th  rule,  showing  the  va1ue*of  an  annuity  of  one  dollar, 
at  six  per  cent,  on  a  single  life,  at  any  age  from  one  year  to  ninety-four 
inclusive. 


Age. 
1 

No.  of  Tears  por- 

cbase  the  annuity 

ia  worth. 

Age. 

No.  of  rears  pnr- 

chase  the  annuity 

is  worth. 

Age. 

49 

No.  of  years  pur- 
chase the  annuity 
is  worth. 

Age. 

No.  of  years  pur- 

cliase  tne  annuity 

is  worth. 

10.107 

25 

12.063 

9.563 

73 

4.781 

2 

11.724 

26 

11.992 

50 

9.417 

74 

4.565 

3 

12.348 

27 

11.917 

51 

9.273 

75 

4.354 

4 

12.769 

28 

11.841. 

52 

9.129 

76 

4.154 

5 

12.962 

29 

11.763 

53 

8.980 

77 

3.952 

6 

13.166 

30 

11.682 

54 

8.827 

78 

8.742 

7 

13.275 

31 

11.598 

55 

8.670 

79 

3.514 

8 

13.337 

32 

11.512 

56 

8.509 

80 

3.281 

9 

13.335 

33 

11.428 

57 

8.343 

81 

3.156 

10 

13.285 

34 

11.331 

58 

8.173 

82 

2.926 

11 

13.212 

35 

11.236 

59 

7.999 

83 

2.713 

•12 

13.130 

36 

11.137 

60 

7.820 

84 

2.551 

13 

il3.044 

37 

11.035 

61 

7.637 

85 

2.402 

14 

12.953 

38 

10.929 

62 

7.449 

86 

2.266 

15 

12.857 

39 

10.819 

63 

7.253   . 

87 

2.138 

16 

12.755 

40 

10.705 

64 

7.052 

88 

2.031 

17 

12.655 

41 

10.589 

65 

6.841 

.89 

1.882 

18 

12.562 

42 

10.473 

66 

6.625 

•90 

1.689 

19 

12.477 

43 

10.356 

67 

6.405 

91 

1.422 

20 

12.398 

44 

10.235 

68 

6.179 

92 

1.136 

21 

12.329 

45 

10.110' 

69 

5.949 

93 

806 

22 

12.265 

46 

9.980 

70 

5.716 

94 

■  518 

23 

12.200 

47 

9.846 

71 

5.479 

24 

12.132 

48 

9.707 

72 

5.241 

111 


' 
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BULES  FOB  COMPUTING  THE  VALUE  OF  THE  UFE  ESTATE 

OB  ANNUITY. 

Calculate  the  interest  at  six  per  cent  for  one  year,  upon  the  snm  to  the 
income  of  which  the  person  is  entitled.  Multiply  this  interest  by  the 
number  of  years'  purchase  set  opposite  the  person's  age  in  the  table,  and 
the  product  is  the  giXMss  value  of  the  life  estate  of  such  person  in  said  sum. 


Suppose  a  widow's  age  is  37 ;  and  she  is  entitled  to  dower  in  real 
estate  worth  $350.75.  One-third  of  this  is  $116.91}.  Interest  on  $116.91 
one  year  at  six  per  cent  (as  fixed  by  84th  rule)  is  $7.01.  The  number  of 
years'  purchase  which  an  annuity  of  one  dollar  is  worth,  at  the  a^  of  37, 
as  appears  by  the  table,  is  11  years,  and  j^^^  parts  of  a  year,  which, 
multiplied  by  $7.01,  the  income  for  one  year  gives  $77.35,  and  a  firaction, 
as  the  gross  value  of  her  right  of  dower. 

Suppose  a  man,  whose  age  is  50,  is  tenant  by  the  curtesy  in  the  whole 
of  an  estate  worth  $9,000.  The  annual  interest  on  the  sum,  at  six  per  cent 
is  $540.00.  The  number  of  years'  purchase  which  an  annuity  of  one  dollar 
is  worth,  at  the  age  of  50,  as  per  table,  is  9^^  parts  of  a  year,  which, 
multiplied  by  $540,  the  value  of  one  year,  gives  $5,085.18  as  the  groes 
value  of  his  life  estate  in  the  premises,  or  the  proceeds  thereof. 

NoTB — The  TBlnes  in  this  table  are  calculated  on  the  supposition  that  the  arniaities  are 
pavable  yearly ;  if  payable  half-yoarlyy  one-fifth  of  a  year's  purchase  shonld  be  added  to  tlMM 
values. 

See  note  to  Rule  S5»  ante. 
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RULES  OF  THE  SUPERIOR  COURT. 

ADOTTED  MABCa,  1,  UH. 


OElf EBAI*  TEBMB. 

BULE  ONE. 

There  shall  be  a  general  term  of  the  court,  held  in  the  months  of 
January,  February,  March,  April,  May,  June,  October,  November  and 
December,  commencing  on  the  first  Monday  in  each  month  and  terminating 
on  the  second  Saturday  thereafter,  unless  fuilher  extended  by  the  judges 
holding  the  term. 

There  shall  also  be  a  general  teim  held  on  the  days  designated  in  vaca- 
tion, for  the  hearing  of  appeals  from  orders  only. 

RULE  TWO. 

A  note  of,  issue  of  cases  for  the  general  term  calendar  must  be  filed 
with  the  clerk,  for  each  term,  at  least  eight  days  before  the  first  day 
of  the  term. 

RULE  THREE. 

Appeals  from  orders  shall  be  heard  in  the  general  term  on  the  firat  and 
second  Mondays  and  the  second  Friday  in  term,  and  on  the  days 
appointed  in  vacation,  at  the  opening  of  court. 

RULE  FOUR. 

In  calendar  causes,  and  also  in  appeals  from  orders,  the  parties  shall 
deliver  eight  copies  of  the  printed  papers  and  points  to  the  clerk,  at  the 
commencement  of  the  argument,  which  printed  case  shall  contain  a  certifi- 
cate of  the  clerk  that  the  case  has  been  duly  filed  upon  the  order  of  the 
judge  or  referee  who  tried  the  cause. 

RULE  FIVE. 

A  general  term  will  be  held  in  full  bench  on  the  Saturday  next  preced- 
ing the  commencement  of  each  regular  calendar  term,  for  the  purpose  of 
announcing  decisions  and  the  hearing  of  such  motions  and  appeals  as  shall 
be  directed  to  be  then  heard. 

■ 

SPKCIAI*  TEBHS. 

RULE  SIX. 

There  shall  be  a  special  term  of  the  court  for  the  trial  of  issues  of  law 
and  of  issues  of  fact  without  a  jury,  and  for  the  hearing  of  motions  and 
granting  of  ex  parte  orders,  held  during  each  month  in  the  yeiu',  cfimuicnc- 
ing  on  the  first  Monday  of  each  month  nnd  terniiiiating  on  the  Saturday 
immediately  preceding  the  first  Monday  of  the  succeeding  month. 

In  the  months  of  July,  August  and  September  no  trials  shall  be  had, 
m^Iess  ordered  by  the  justice  presiding. 
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RULE  SEVEN. 
No  more  than  one  special  term  shall  be  held  at  the  same  time. 

RULE  EIGHT. 

No  order  to  show  cause,  made  by  a  judge  out  of  court,  shall  be  made 
returnable,  nor  shall  any  motion  be'  noticed  for  hearing,  elsewhere  than  at 
the  regular  special  term,  and  in  the  regular  special  term  room,  aad  all  such 
orders  and  motions  shall  be  there  heard,  and  not  elsewhere,  except  by 
order  of  the  judge  holdieg  the  special  term. 

Defaults  in  such  orders  and  motions  shall  be  taken  at  the  regular  special 
term,  and  in  the  regular  special  term  rocon,  and  not  elsewhere,  and  any 
default  taken  elsewhere  will  be  vacated  by  the  judge  holding  the  regular 
special  term. 

This  rule  shall  apply  to  orders  and  motions  in  actions  onlj. 

RULE  NINE. 

The  special  term  will  be  opened  at  10  o'clock  a.  m.,  and  continue  in 
session  until  3  o'clock  p.  h.  of  each  day,  except  New  Year's  day,  the 
twenty-second  of  Februai^,  Good  Friday,  the  fourth  of  July,  and  the  days 
of  the  annual  and  charter  elections,  Thanksgiving  day  and  Christmas. 

RULE  TEN. 

All  motions  must  be  noticed  for,  and  ordei*s  to  show  cause  made  by,  a 
jud^e  not  holding  special  term,  returnable  on  the  first  Monday  or  one  of 
the  Saturdays  of  the  term. 


CIRCUIT  OR  JIVRT  TERMS* 

RULE  ELEVEN. 

There  shall  be  two  terms  of  the  court  for  the  trial  of  causes  by  jniy, 
denominated  respectively  **Part  First"  and  ''Part  Second,"  held  in  the 
months  of  January,  February,  March,  April,  May,  June,  October,  Novem- 
ber and  December,  commencing  on  the  first  Monday  and  terminating  on 
the  last  Saturday  of  each  month,  unless  the  judge  presiding  shall,  by  an 
order,  direct  his  term  to  he  further  continued,  de  die  in  diem,  for  the  pur- 
pose of  completing  the  trial  of  an  action,  or  the  hearing  of  a  motion  for  a 
new  trial  already  commenced  before  him. 

RULE  TWELVE. 

The  day  calendar  shall  he  called  through  each  morning  at  the  opening 
of  the  court.  The  plaintiff,  on  failure  of  the  defendant  to  appear,  may 
take  an  inquest,  and  the  defendant,  on  the  failure  of  the  plaintiff  to  appear, 
may  have  a  dismissal  of  the  complaint. 

RULE  THIRTEEN. 

Causes  which  shall  have  been  called  upon  the  day  calendar  of  a  jury 
term,  and  set  down  for  a  future  day  during  the  same  term,  must  be  tried 
when  again  reached,  or  they  will  be  placed  at  the  foot  of  the  general 
calendar,  or  the  action  dismissed,  unless  the  trial  be  further  postponed  by 
the  court  for  ^ood  and  sufficient  cause  shown  i>y  affidavit 
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RULE  FOUETEEN. 

Causes  on  the  jury  calendar  may  be  reversed  generally  at  any  time 
before  the  cause  is  on  the  day  calendar,  by  filing  with  the  clerk  the  written 
consent  of  the  attorneys.  Motions  to « put  such  causes  on  the  day  calendar, 
may  be  made  to  the  judge  holding  the  special  term,  on  two  days'  notice. 

RULE  FIFTEEN. 

It  shall  be  the  duty  of  the  attorney,  by  whom  the  copy  pleadings  shall 
be  furnished  for  the  use  of  the  court  on  a  trial,  to  plainly  designate  on  each 
pleading,  the  part  or  parts  thereof  admitted  or  controverted  by  the  suc- 
ceeding pleading. 

RULE  SIXTEEN. 

The  general  jury  and  special  terms  for  the  trial  of  causes,  shall  respect- 
ively be  opened  at  eleven  o'clock  in  the  forenoon. 

RULE  SEVENTEEN. 

No  ex  parte  order  for  the  substitution  of  attorney  for  either  party  to  any 
action  pending  in  this  court  shall  be  granted,  unless  upon  the  consent  in 
"writing,  signed  by  the  party  and  his  attorney,  duly  acknowledged  or  proven 
by  affidavit. 

RULE  EIGHTEEN. 

No  case  or  exceptions  to  be  annexed  to  the  judgment  roll  shall  hereafter 
be  filed  with  the  clerk  of  this  court,  unless  the  same  is  so  ordered  by  the 
justice  or  referee  who  tried  the  cause. 

RULE  NINETEEN. 

No  case  or  exceptions  will  be  'ordered  to  be.  filed  until  it  sh<all  have 
been  engrossed  or  printed,  after  settlement,  with  all  the  papers  and  exhibits 
required  to  be  inserted  therein. 

RULE  TWENTY. 

If  no  case  or  bill  of  exceptions  is  on  file,  or  if  one  is  on  file  without  the 
order  of  the  judge  or  referee  who  tried  the  cause,  directing  the  same  to  be 
filed,  then  the  cause  shall  not  be  put  on  the  general  term  calendar. 

The  general  term  clerk  shall  specify,  on  the  general  term  calendar,  by 
what  judge  or  referee  said  cause  was  tried. 

RULE  TWENTY-ONE. 

All  notes  of  issue  for  the  general  term,  shall  hereafter  specify  the  day 
on  which  the  case  or  bill  of  exceptions  was  filed,  by  what  judge  or  referee 
the  cause  was  tried,  and  whether  the  case  or  bill  of  exceptions  has  been 
ordered  to  be  filed  by  that  judge  or  referee.  The  clerk  will  not  receive 
any  note  of  issue  which  does  not  comply  herewith. 

RULE  TWENTY-TWO. 

Case  or  exceptions  presented  for  settlement  shall  have  plainly  marked, 
upon  the  proposed  case  or  exceptions,  and  also  upon  the  stenographer's 
minutes  of  the  evidence,  the  parts  to  which  the  proposed  amendments  are 
applicable,  together  with  the  number  of  the  amendment 
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SPSCIAI*    CAIiEMDAB. 

RULE  TWENTY-THREE, 

In  actions  on  contract,  where  there  is  reason  to  belieye  that  the  defense 
is  interposed  for  the  purpose  of  delay,  and  the  trial  will  not  occnpy 
more  than  one  hour,  the  plaintiff  may  apply  by  motion  at  special  term,  on 
a  notice  of  four  days,  to  nave  the  issue  placed  upon  a  special  calendar  for 
trial  (serving  with  such  notice  any  affidavits  or  papers  he  may  wish  to  use 
on  the  motion  which  have  not  already  been  served),  and  the  same  may  be 
so  ordered,  in  the  discretion  of  the  justice  before  whom  the  motion  shall  be 
made. 

If  such  motion  be  granted,  the  cause  will  be  entered  on  the  special  cal- 
endar, to  be  made  by  the  clerk,  on  receiving  a  note  of  the  issue,  specifying 
the  number  of  the  cause  on  the  general  calendar,  and  the  date  of  order 
directing  it  to  be  placed  on  such  special  calendar ;  such  notes  of  issue  to  be 
filed  with  the  clerk  four  days  before  the  day  on  which  the  cause  shall  be  bo 
entered. 

The  special  calendar  shall  be  called  on  the  second  and  last  Friday  of 
each  jury  term,  in  part  first,  by  the  justice  there  presiding,  and  the  causes 
may  be  tried  in  either  part  as  may  be  directed  by  such  justice. 

If  the  trial  of  the  cause  shall  occupy  more  than  one  hour,  the  trial 
may  be  suspended,  at  the  discretion  of  the  court,  and  the  cause  be  placed 
at  the  foot  of  the  general  calendar. 

All  rules  heretofore  adopted  are  hereby  abrogated. 
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RULES  OF  THE  COURT  OF  COMMON  PLEAS 

FOR  THX  cirr  Ain>  oountt  of  nsw  tobk,  lao. 


BULE  ON^ 

There  shall  be  a  general  term  of  the  court  held  in  the  months  of  Jan- 
uary, February,  March,  April,  May,  June,  October,  November  and  Decem- 
ber, commencing  on  the  first  Monday  in  each  month. 

RULE  TWO. 

A  note  of  issue  of  cases  for  the  general  term  calendar  must  be  filed 
with  the  clerk  for  each  ternii  at  least  eight  days  before  the  first  day  of  the 
term ;  but  no  case  on  appeal  from  the  marine  or  a  district  court  will  be  put 
on  the  calendar  unless  the  return  has  previously  been  filed,  and  all  such 
cases  will  be  put  upon  the  calendar  in  the  order  in  which  the  returns  have 
been  filed. 

RULE  THREE. 

The  calendar  will  be  called  on  the  first  Monday  of  the  term  ;  and  in 
appeal  esses  arising  in  this  court,  the  parties  may,  by  consent,  reserve  the 
argument  until  the  second  week  in  term,  when  all  so  reserved  will  be 
called  in  their  order  upon  the  calendar.  But  in  appeals  from  the  marine 
or  justices'  courts,  no  such  reservation  will  be  allowed,  and  counsel  therein 
must  be  prepared  for  the  argument  when  the  case  is  reached  in  its  order. 

RULE  FOUR. 

Motions  and  appeals  from  orders  shall  be  heard  in  die  general  term  on 
the  first  Monday  in  term,  at  the  opening  of  the  court ;  and  in  cases  of 
appeals  from  orders,  the  appellant  shall  set*ve  upon  the  respondent,  at  least 
eight  days  before  the  first  day  of  the  term,  a  complete  copy  of  the  papers 
upon  which  the  appeal  is  to  be  heard. 

RULE  FIVE. 

In  calendar  causes  other  than  appeals  from  the  marine  and  district 
courts,  the  parties  shall  deliver  fiv«^  copies  of  the  printed  papers  and  points 
to  the  clerk  at  the  commencement  of  the  argument  ^ 

RULE  SIX. 

In  appeals  from  the  marine  and  district  courts,  if  the  appellant  does 
not  procure  the  return  to  be  made  to  this  court  within  the  time  prescribed 
in  section  360  of  the  Code  of  Procedure,  the  respondent  may  serve  a  notice 
in  writing,  requiring  the  same  to  be  done  within  ten  days  thereafter,  and 
that  in  default  thereof  he  will  apply  to  the  general  term,  on  the  first  day 
thereof,  for  an  order  dismissing  the  appeal ;  and  upon  proof  of  the  service 
of  such  notice,  and  of  a  non-compliance  therewith,  such  order  will  be 
granted  unless  the  court  grant  further  time  for  the  filing  of  such  return. 
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RULE  SEVEN. 

If  the  coiirt  below  shall  not  make  the  return  to  this  court  as  prescribed 
by  the  Code,  the  appellant  may  apply  by  motion  to  a  judge  at  chamben 
to  compel  such  return  by  attachment. 

RULE  EIGHT. 

All  motions  to  open  defaults  taken  at  the  general  term  must  be  made  at 
the  special  term. 

SPECIAIi  TmHflL 

RULE  NINE. 

There  shall  be  a  special  term  of  the  court  for  the  trial  of  issues  of  law, 
and  for  the  hearing  of  motions  and  panting  of  ez  parte  orders,  held  during 
each  month  in  the  year,  commencing  on  the  first  Monday  of  each  mouth, 
and  terminating  on  the  Saturday  immediately  preceding  the  fii'st  Moodaj 
of  the  succeeding  month. 

JIVBT  TEBIM. 

RULE  TEN. 

There  shall  be  two  terms  of  thd  court  for  the  trial  of  causes  by  joiy, 
denominated  respectively  "  Part  First "  and  "  Part  Second,"  held  in  the 
months  of  January,  February,  March,  April,  May,  June,  October,  Noyem- 
ber,  and  December,  comnoiencing  on  the  first  Monday  of  each  month. 

The  calendar  for  the  trial  of  equity  causes  will  be  called  on  the  fourth 
Monday  of  each  trial  term. 

RULE  ELEVEN. 
Fifteen  cases  will  be  placed  on  each  day  calendar. 

The  day  calendar  will  be  called  through  each  morning  at  the  opening 
of  the  court.  The  plaintiff*,  on  failure  of  the  defendant  to  appear,  nuty 
take  an  inquest,  and  the  defendant,  on  failure  of  the  plaintiff  to  appear, 
may  have  a  dismissal  of  the  complaint  No  calendar  will  be  made  for 
Saturday. 

RULE  TWELVE. 

Causes  may  be  generally  reserved  by  a  written  consent  of  the  attor- 
neys, filed  at  any  time  before  the  cause  is  on  the  day  calendar.  Causes  so 
reserved  may  afterwards  be  placed  on  the  day  calendar,  if  reached  in  order 
on  the  general  calendar,  on  the  application  of  either  party  to  the  judge  at 
chambers  (provided  two  days  previous  notice  of  such  application  be  gives 
to  the  adverse  party)  ;  or  by  consent  of  the  attorneys,  filed  with  the  clerk. 

RULE  THIRTEEN. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  pleadings  shall 
be  furnished  for  the  use  of  the  court,  on  a  trial,  to  plidnly  designate  oo 
each  pleading  the  part  or  parts  thereof  admitted  or  eontroverted  by  the 
succeeding  pleading. 

RULE  FOURTEEN. 

The  general  and  jury  terms  for  the  trial  of  causes  shall  respectively  be 
opened  at  eleven  o'clock  in  the  finrenoon.  • 
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RULE  FIFTEEN. 

Cases  or  exceptions  presented  for  settlement  shall  have  plainly  marked 
upon  the  pi-oposed  case  or  exceptions,  and  also  upon  the  stenographer's 
minutes  of  the  evidence,  the  parts  to  which  the  proposed  amendments  are 
applicable,  together  with  the  number  of  the  amendment,  and  shall  desig- 
nate on  the  amendments  those  which  are  agreed  to,  and  those  which  are 
disagreed  to. 

SPECIAI*    CAUSSnAn. 

EULE  SIXTEEN. 

In  any  action  on  contract,  where  there  is  reason  to  believe  that  the 
defense  is  interposed  for  delay  or  that  the  trial  will  not  occupy  more  than 
one  hour,  either  party  may,  upon  a  notice  of  four  days,  apply  at  chambers 
to  have  the  cause  placed  upon  the  special  calendar  for  short  causes,  and 
which  will  be  made  up  for  the  third  Friday  in  each  trial  term. 

If  the  motion  be  granted,  the  order  shall  forthwith  be  delivered  to  the 
clerk,  with  a  notice  of  the  number  of  the  cause  on  the  general  calendar. 

If  the  trial  be  not  concluded  in  one  hour,  it  will  be  suspended,  and  the 
cause  will  thereupon  be  put  at  the  foot  of  the  general  calendar,  unless  the 
presiding  judge  shall  otherwise  order. 

« 

RULE  SEVENTEEN. 

All  bonds  required  to  be  given  by  an  assignee,  under  the  act  of  April 
13,  1860,  respecting  voluntary  assignments  for  the  benefit  of  creditors, 
must  specify  the  place  of  residence  of  each  surety  named  therein  at  the 
time  of  presenting  it  for  approval ;  it  must  be  accompanied  by  an  affidavit 
showing  the  nominal  value,  and  also  the  actual  value,  of  the  property 
assigned  ;  and  no  bond  will  be  hereafter  approved  until  these  requirements 
ai'e  complied  with. 

RULE  EIGHTEEN. 

No  bond  or  undertaking  will  be  allowed  to  be  filed  by  the  clerk  of  this 
court  in  his  office  unless  the  same  is  legibly  written,  and  all  interlineations 
or  erasures  therein  are  duly  noted  as  having  been  made  before  the  execution 
thereof. 

RULE  NINETEEN. 

Upon  the  decision  of  motions  made  before  a  single  judge  at  chambers, 
or  at  special  term,  in  cases  in  which  no  appeal  is  allowed  by  section  349  of 
the  Code,  the  judge  may,  if  he  deem  the  question  of  such  importance  and 
doubt  as  to  render  a  review  by  the  general  term  proper,  give  a  certificate 
thereof;  and  the  party  desiring  such  review  shall,  within  six  days  after  the 
decision  of  such  motion,  procure  such  certificate,  and  serve  a  copy  thereof, 
with  a  notice  of  hearing,  for  the  next  general  term  for  which  the  same  can 
be  noticed  ;  and  thereupon  such  motion  shall  be  brought  on  for  ai'gument 
in  the  same  manner  as  appeals  from  orders. 

Such  certificate  shall  not  operate  as  a  stay  of  proceedings,  unless  such 
itay  of  proceedings  be  expressly  ordered. 
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summons,  proper  form •  {J 

where  complaint  must  be  served {^ 

sufficient  demand  of  complaint •  j2 

service,  how  long  after  demand Jj 

additional  time  to  serve J* 

time  to  answer J2 

in  different  counties,  consolidation  of. '* 

ictloBS  !■  Place  •f  Sdro  fMot,  Ifm  Wir- 

niBtO,  Ud  §r  iBfenBBdMS  ii   Iho  lltBN  ti 

Qm  Warmto  : 

Sdre/acioK  a$td  guo  wtrrantottboiithodjapd 

chapter  II  qf  tmt  rifl  HtktiUmtod.  ^ 

action  to  obtain  execution  an  JudgEMBt..*  JJ 
action  In  the  natoro  of  quo  wannBtD i^ 
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idtai  h  Ffawe  •f,  Etc— Con/tfitici.  i*ao]e. 

AdUm  maif  be  brought  bn  tUtamev-ffeneral  to 

vacate  a  charter  by  diredian  of  legialaturt  t 
attorney-ffeneral,  what  actions  malntaiiuir 

ble  by,  m  the  name  of  the  people 781 

Action  to  annul  a  corporation,  when  and 

how  brought  buaUomtg-gtnerai,  by  tenw  of 

wpreme  court  t 
faction  to  annul  a  coinporation,  how  brouffbt  781 

leave,  how  obtained 78S 

Action  ujion  ir^formation  qf  complaint,  of 

eounci 

action  to  tnr  right  to  an  office 782 

Judgment  of  oaster,  effect  of. 782 

miscellaneons  actions 782 

trial  of  actiona 

Action  wiken  and  Iww  brought  to  tfaeaU 

paUntt 

letters  patent 

Relator^  when  to  be  joined  at  nlaintiff» 

relator  to  be  joined  as  plalnnff. 

complaint  and  arrest  of  defendant  in. 

for  nftnrpingan  office 

Judgment  in  »wsh  action  * 

Judgment,  what  to  be 784 

costs 784 

Judgment,  liow  reviewed 784 

Aenanption  of  oMce,  etc.  by  rdator,  when 

judgment  is  in  nie/avor  t 
proceedings  to  obtain  hooks  and  paRen  of 

apubllc  officer 784 

Jiidgmen  t  of  oaster 784 

appeal,  effect  of 784 

proceedings  against  defendant  on  reftisal  to 

deliver  hooks  or  papers 784 

damages,  how  recovered 786 

one  action  against  several  persons  claiming 

office  or  franchise.  785 

penalty  for  us«&rpjng  office   or  fiimchise, 

how  awarded 786 

Judgment  of  forfeiture  agiUnst  a  corporation  785 
costs  against  corporation  or  persons  claim- 
ing to  be  such,  how  collected 785 

restrtiiuing  corporation   and  appointment 

of  receiver 786 

copy  of  Judgment  roll  against  corporation, 

where  to  be  flietl 786 

entry  of  Judgment  relating  to  letters  patent, 

in  reconl  of  commissioners  of  land  office  786 
actions  for  forfeiture  of  property  to  the 

people 786 

action  of  Interpleader.    (See  Interpleader.) 

Time  of  commencing,  othbb  than  fos  bb- 

oovery  of  real  propertr 102 

Periods  of  umi  iation  presceibbd 102 

Within  twenty  tears  : 

actions  upon  Judgments 103 

Within  six  years  : 

General  notes  t 

proceedings  in  equity 106 

Jireiiiinm  notes, 103 
ustice's  Judgment Itti 

services :.... 104 

con  voriiion 104 

pur  'hasc  money  of  laud 104 

creditor'^  hill..* 104 

money  collected 104 

cosfo 104 

sales  of  commission 104 

use  of  goods 104 

implit^l  promise 104 

knowledge  of  fraud 104 

Within  three  years  : 

action  for  :i  penalty r. 104 

action  against  sheriff. 104 

To  recover  property  disirnined  fbr  damages  i 

Answer  nc>e<l  not  set  forth  title 806 

what  causes  of  may  bo  Joined  in  same  ac- 
tion   806 

(See  Joinder  of  Causes  qf  Action.) 

Whenjurisdictiofi  of  acquired  t 

service  of  summons 180 

provisional  remedy 180 

voluntary  appearance 180 

when  permitted 181 

Plbadinos  in  civil.  (See  Civil  Actions,  At- 
taehmetit.    Judgment.) 

Acts   EitaWUhlBg,  Anendlng  and  Belatlig  U 

tke  €«de : 

Chap.  .  An  act  to  simplify  and  abridge  the 
practice,  pleadings  and  procec<lings  of  the 
eonrte  of  this  State,  passed  April  13, 1848. . 


106 


176 


175 


17 


Mb  fttobllslitig,  Gtc-^oniimMd.  paoi. 

CHikP.  86.  An  act  to  provide  for  an  election  of 
chief  Judge  aud  associate  Judges  of  the  court 
of  appeals,  and  Judges  of  the  court  of  com- 
mon pleas  of  the  city  and  county  of  New 
York,  passed  March  a,  1870 81 

Chap.  903.  An  act  relating  to  the  court  of  ap- 
peals and  the  commission  of  appeals,  passed 
April  14,  1870 T. 88 

Chap.  406.  An  act  relating  to  the  supreme 
court,  aud  to  the  election  of  a  Judge  of  the 
court  of  common  pleas  in  and  for  the  city 
and  county  of  New  York,  passed  April  27, 
1870 88 

Chap.  467.  An  act  in  relation  to  the  ooanty    - 
courts,  passed  April  28,  1870 51 

Chap.  63.  An  act  authorizing  the  clerks  of  the 

several  counties  in  tliis  State  to  record  and 

Index  the  notices  of  pend«ncy  of  action  on 

file,  and  such  as  may  hereafter  bo  filed  in 

'.their  offices,  passed  March  22, 1864 164 

Chap.  282.  An  act  to  amend  the  act  entitled 
"An  act  to  authorize  the  formation  of  rail- 
road corporations,  and  to  regulate  the 
same,"  passed  April  3,  18fi0,  passed  April 
16,  1854 166 

Chap.  270.  An  act  to  Ihcilltate  the  service  of 

Srocess  on  insurance  and  other  corpora- 
ons  doing  business  in  this  State,  passed 
AprUlO,  iS» 166 

Chap.  411.  An  act  in  relation  to  the  serrioe  of 
legal  processes  upon  express  companies, 
pastsed  April  28,  1864 166 

Chap.  379.  An  act  relating  to  actions,  legal  pro- 
ceedings and  claims  against  the  mayor,  al- 
dermen and  commonalty  of  the  city  of  N^ew 
York,  passed  April  14,  1860 , 

Chap.  611.  An  act  to  fiMsllltate  the  service  of 

Itrocess  In  certain  cases,  passed  Jane  80, 
868 

Chap.  212.  An  act  to  amend  the  act  entitled 
**An  act  to  facilitate  the  service  of  process 
in  certain  cases,''  passed  April  23,  1863. . . . 

Chap.  151.  An  act  to  regulate  proceedings 
against  corporations  hy  inluuction  and 
otherwise,  passed  April  7, 1870 

Chap  409.  An  act  jU>  authorize  circuit  courts 
and  courts  of  oyer  and  terminer  to  require 
the  attehdance  of  additional  Jurors,  passed 
Api-il27,  1870 451 

Chap.  244.  An  act  to  authorize  certain  af- 
fidavits to  1)0  given  in  evidence,  passed 
April  15,  1858 770 

IMIttottfil  AllowaiM : 

in  actions  for  partition  of  real  estate 617 

for  foreclosure  of  mortgages 617 

to  Judges  of  supreme  coiu*t 88 

(See  Supreme  Court.) 

may  be  held  when  public  interest  requires   38 
iddlttoul  TloM : 

(See  Enlarging  Time.) 

of  circuit  courts,  aud  courts  of  oyer  and 

terminer 46 

of  court  of  appeals 87 

of  hearing  before  a  referee 486 

ot  Justices'  courts 78 

of  supreme    court,   general  and   special 

terms  of. 46 

i4|«tffieiit  •r  Cests : 

by  clerk,  in  entry  of  Judgment 621 

copy  of  items  to  be  served ffil 

five  days' notice  of. 621 

interlocutory 621 

IteeasirMirat  «r  Dtwer: 

proceedings  for 19 

(See  Dower.) 

idartiMrator: 

costs  in  actions  by  or  against.^. 630 

exemptions •'••• 630 

may  not  be  sued  In  lustlces'  courts. ...;....    71 
may  sue  without  Joming  iiarty  in  interest. .  121 

refereuce  of  claim  against 681 

when  security  on  api^eal  may  be  disp«uaed 
with 878 
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(8«e  PtorMft  to  Adkm.) 


byflUlnre  to  aiuwer SIS 

by  demurrer SIS 

bylkiliireto  reply as 

eiRBctof 

of  attomers,  applieatioii  fbr.    (See  JMet  qf 

Omrt  ofAppiali ;  Jgniet  qf  Superior  ComH. ) 
of  genafnenefls  of  paper,  either  party  may 

require 

oflawB,  etc.  of  other  Statee 

of  part  of  plalntitf*a  claim  in  answer 

of  ienrioe  of  rammona. 179 

MalHtM  wr  ImpmUm  •f  Writtigi: 

A  pariif  WHilf  ^  requtrtd  to  admit  a  99i^ir  to  ^B 

not  a  sabetitnte,  but  auxiliary s****JttiB 

inspection,  not  dleoovery '.^«^ 

enlarges  the  remedy..... 9b 

power  of  the  court 78S 

to  ascertain  namee 7S6 

books,  ete.T  of  a  eorporatioii 78S 

discretion  of  the  court 796 

matter  of  course TW 

must  contain  evidence .86 

preparation  of  pleadings 78S 

when  order  may  be  made... 786 

by  whom  made 717 

AppHemUon,  kowwutiei 

concurrent  remedies 7S7 

petition 787 

certiflcate  <^  a  referee 787 

absence  of  other  available  proof. 787 

must  be  necosiary 787 

must  be  set  forth  with  precision 787 

must  relate  to  the  merits 787 

▼eriflcatlon .787 

opposiug  application 787 

oroer  for  discovery 788 

fbrther  discovery 788 

reftisinff  compliance 788 

inspection  by  whom,  and  to  what  extant. . .  788 
appeal 788 

MimruOtAtm: 

toreal  estate 616 

proceedings  to  determine  costs  of 816 

party  may  be  examined  as  a  witness 

possMsion,  what  constitutes 100 

Mndheldin,  action  by  grantee... 118 

under  clami  not  written 101 

khH9$  Pgncatoi : 

what  constitutes  advene  possession 101 

corporation 101 

rttMaovt: 

proceedings  to  foredese  mortgage  by 19 

If  lis: 

amendments  of.    (See  Amemdwtentt.) 

audits  requisites S9S,  874 

application  for  injunction  may  be  opposed 

bcrore  niforee,  party  refusing  to  make,  may 

be  compelled 401  to  407 

entitling.    (See  EntUV^  AJUaviU. ) 

in  cases  of  attechment 404 

in  proceedings  before  district  courts  of  city 

of  New  York,  before  whom  may  be  taken    89 

of  disbursements,  what  to  include 081 

ofmeriU 451.468 

of  publication,  by  whom  to  bo  made 178 

of  service  of  summons,  to  steto  time  and 

place  of  serrice.... 179 

on  motions 867 

on  motion  for  injunction 888 

requisites  of.    (See  Sttmuume.    PubHeaUonj 

eerviee  of  euwumme  Ay.) 

to  be  entitled 406 

tobe  Hied  in  county  clerk's  offlco 408 

to  be  given  in  certain  evidence 406 

to  be  served  with  copy  of  order  extending 

time 405 

to  obtain  order  of  arreet 854,  865 

MMCS: 

in  court  of  appeals 86 

in  part,  costs  allowed 86 

ludgment   of,  concurrence  of  five  Judges 

."..  86 


AflnwtiTsA 

whentobeflledwItkoonitjeleKk ill 

to  deftttdant.. •••••. •••.••••••.•.. 

1: 

nteadingsniay  be  TeiUed  by 

form  orVeriSleatlon 

when  liable  to  anest 

Bmmj: 
how  aflwtod  by  ttoM  of  UnltatloB 


eflbet  of  certain.   (See  CkU  AOtomM. 

pleadinga  when  noC  to  be  deniad  to  b« 
eeosedtme su 

What  ADXITTBD.    AU^WlATIOVaSOT 
WHKir  TO  BB  1>BBMBD  TSUB  : 

general , 

Bbel su 

partnership sii 

written  instruments sii 

bond  and  mortgage su 

Adwtiulom  bp/JMilmre  to  emamer » 
cause  of  actum., 
oo-defondaat .... 

contract 

common  carrier, 
undertaking 

AdmdaeUm  6y 

counterclaim 

inlhnoy,  ete 

jeytel  ^  iMlmissioiM  I 

infont 

plaintiff's  right siS 

confossion siS 

several  answers siS 

several  defonses siS 

evidence siS 

amended  pleading ju 

Judgment.... tlM 

special  verdlet su 

.unavailable  admission su 

what  are  material zil 

what  may  be  denied.    (Sae  Amawer,) 

SMO: 

additional su 

how  computed •..•..  S17 

of  ball SCS 

ofcosto SOS 

of  interest,  when 

sds4  CiSiplslBl : 

(See  Cbe^loinl.) 

CSBilltflttiB : 

(See  Jmdicimrp  ArHeU  qf  ComaHhOkm, 


by  dl  viding  the  action 

by  order 

costs,  when  may  be  oidered  paid  to  advene 

party 76 

in  Justice's  court,  condition  of. 79 

in  proceedings  by  mandamus SSS 

on  variance S17 

tobringln  new  parties 14ft 

to  pleadings  may  be  made  by  either  party.    7SS 

IfStS: 
mistakes  in  pleadings.    (See  rorfimoes.) 

AMKNDMXim  OF  OOUBSB : 

Authoriii/  given  6y  eecUon  ITS; 

constrnctiou SI9 

pleanins  must  be  regular 819 

new  assignment 819 

stay  of  proceedings 819 

^m€n4fin€N<s  qfcourMj  extent,  etc* 

how  the  plaintiff  can  change  bis  pleadings  819 

how  plaintiff  cannot  change  his  pleading. . 

cannot  answer  separately 

place  of  trial 

improper  amendmente 

after  service  of  answer 

wal  ver  of  righ  t 

deUy 
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onoe  amendedf  rirht  gome 821 

amendment  not  allowed 821 

lerrice  of  amended  pleading 821 

in  case  Judgment  perfboted 821 

motion  Ibr  lodgment 881 

Whaiisnoi  am  amended  pleading  m 

must  differ  from  original 821 

omitting  demurrer... 821 

adding  verification S-il 

striking  out  party 821 

irreleTancy. 8all 

disregarding  amended  pleading 

good  Ikith  required. 

Judgment,  final 

last  paragraph  of  section  17S»  appUoatioi 
part  of  answer  demurred  to. 
order  to  strike  out  pleading. 

OenenU  notee  to  tecUom  ITS : 
amendment  under  an  order  . 

demand  for  relief 322 

matters  subseqoent  to  eommeneement.  of 

action , 

mere  denials 

appearance  waives  irregularity. 

long  delay 

mode  of  amending 8S8 

bill  of  particulars 

notices , 

Amendments  bt  the  coubt  : 

AmendmenU  in  general  i 

partition 

when  onlv  amendments  can  be  ordered ....  828 

on  appeal 828 

exeepuous  828 

—  re-settlement  of. 824 

Amendment  before  trial : 

practice  of  tlie  courts 824 

examples  of  amendments  allowed 824 

amendment  of  sheriCs  return 8K 

examples  of  amendments  refkised 825 

Amendment  ont^n^ealt 

when  the  application  should  be  made 

notice  of  mouon 

regular  Judgment 880 

exceptions 880 

complaint  dismissed  absolutely 880 

equitable  reUef. 880 

ehanging  cause  of  action 880 

fHvcIous demurrer 880 

amending  complaint 880 

Joinder  of  huslwnd  and  wUb 880 

Amendntent  «nfUrJadgmeni: 

power  of  the  court 881 

right  of  defcndant  to  answer 881 

statute  of  limitations 881 

mle 881 

Amendmenteitftertk*  trial 
to  sustain  Judgment  only. . 

•new  parties  ctelbndant 

on  appeal , 

on  appeal,  court  may  treat  pleadings  as  if 

amended 

Ihets  known  belbre  action  commenced 

delay 

amending  record  nunc  pro  tone 

Antendmenti^Ur  verdict,  or  re/bret^§  rtport: 

verdict  larger  than  amoont  claimed 

mistake  of  the  court « 

Ilicts  not  within  pleading 

statute  of  llmitatfons 

special  verdict. 

new  cause  of  action 880 

▼arlimce 

Atnendments  qfqgUUwitM  and  other  papere  im 

an  action: 

aflldavits 

amendment  of  Interrogatories 826 

amendment  of  undertaking 

written  consent 

commencing  action  without  iUIng 

amendment  of  injunction 

notices  suppling  deUBCts 887 

enlargement  of  time 887 

Amendment  qf  oompkdmt 

elmnfdnK  acuon 

mistake  In  name 826 

venue  

notice 

immaterial  variance 


malicious  prosecntioa... ..< 

second  amendment... ••..• 

Awundmem  qfju^^wtent : 

misnomer 837 

modiUcation  of  Judgment 887 

Judgment  snbiiect  to  appeal 837 

error  In  Judgment  record 827 

recovery  of  property 827 

foreclosure 827 

Judgment  by  delhult 827 

rule 827 

conHassion  of  Judgment 827 

amendment  of  Jiidgment  roll 828 

Judgment  record,  now  amended. ... 

Amendment  of  order: 

reservation  of  leave 

filing 828 

costs 

delay  by  the  conrl 

new  trial 

Amendment  ^  MfSMiofW : 

name  of  court 

leave  of  court  necessary 

place  of  flling  complaint 

amount  claimed 

after  Judgment 

Am/endment  itf  verdict : 

modiO'lng  amount 827 

verdict  contrary  to  charge 827 

no  damages  awarde«l 827 

verdict  may  be  conformed  to  Ihcts 8S7 

Amendwtente  on  tke  trial: 

liberally  allowed 

discretionary 

ehanging  action 

rule 

.   new  party  defendant 

Unauthorised  amendmtetU : 

remedy 

Appeal  A-om   order  allowing  or  r^^uing 
amendment: 

mle 881 

exception 831 

reversing  order 881 

Ttrwu  on  ooets  and  amendment: 

rule 881 

without  costo 881 

terms 

necessity  of  exception 

Motion  to  eet  atide, 

Amendments  avtks  demukbbb  : 
Wkatieanikorieedbg  section  lU: 

erroneous  measure  of  damages 

filing  undertaking  nunc  pro  hme 

defbctlve  undertaking 

nndenaking  on  atta<3iment 888 

excepting  to  ball 888 

unauthonsedjndgment 888 

Bon-servloe  of  process 888 

Judgment  in  party's  fhvor,  relief. 883 

exceptions  may  be  filed  alter  ten  days 888 

Judgment  by  defhult m 

mistake >.... 

What  eection  174  doet  not  aathorite: 

construction 

irregularity,  one  year  rule. 

extreme  case 

statute  of  limitations... 

want  of  notice  must  be  shown 

opening  inquest 

Suing  a  pabtt  ▲  fictitious  name, 

A!tLOWED: 

one  christian  name  only  recognised. 

proper  way  to  take  advantage  of  misnomer  884 

Ignorance,  only  excuse 884 

casein  point 884 

Inthnt  not  yet  named 884 

suing  in  corporate  name,  mistake 884 

Admitted  to  be  due,  order  for  payment 480 

Claimed.  Judgment  not  to  exceea 516 

Of  reliel,  to  be  consistent  with  complaint ....  510 


ANSWER,  WHAT  TO  CONTAIN  : 

Action  Jbr  aetaulL  etc.: 

insnfBclent  deniau , 

fHvolous  answer 254 

counterclaim 204 
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Continued, 

AeHonfbr  good*  told: 

partnership 

payment  inspecifleartietet...... 

breach  of  warranty,  etc 854 

defect  in  gooda 854 

AjMaoUdeitiflmgnotiee^  or  wm^nBoegtMiM  of 

statutory  provisions 858 

ailidaTit  by  indorsers 808 

reritled  answer 888 

prestunption  maybe  rebutted..... 858 

J}^(maet  qf  which  eeidemot  aMy  be  giotn  «•»• 
der  a  general  denial : 

In  an  action  for  services 817 

conversion 847 

^ctment 847 

trespass 847 

quantum  meruit 847 

seduction 847 

assault,  etc 847 

slander 847 

malicious  prosecution 848 

keeping  dangerous  dog 848 

rule 848 

Z>^/%fi4et  under  oertaHn  denials : 
denial  tliat  party  is  the  lawftil  holder  of 
note 848 

—  party  in  Interest v'48 

—  owner  and  holder  ofnote 848 

denying  the  existence  of  a  contract 848 

consideration 848 

jyemamdfor  reU^: 

not  essential...... 858 

special  liamnge  in  replevin 852 

Denial*,  how  made : 

a  general  denial 84S 

Kneral  denial  of  part 84S 
volons  denial 84S 

special  denial 843 

Inaufflclent  denial 843 

denial  of  any  knowledge,  etc 243 

—  when  not  snttcient ^ 844 

when  such  an  answer  sulDcient 844 

party  brought  in.. 844 

action  on  note 844 

lorm  of  denying  any  knowledge,  etc 244 

denial  on  information  and  beuaf. 845 

—  of  incorporation 845 

—  on  belief. 846 

—  in  dl^uncti  ve 245 

—  in  alternative 845 

—  of  a  part  of  a  cause  of  action 845 

IHooree: 

u>uelty 866 

Mluliery......... 266 

Jmited  divorce 256 

imrmaiiTe  relief 806 

Equitable  d^pense : 

definition 267 

may  be  pleaded  in  bar 857 

Foreeloeurt: 

insufllcien  t  answer , 806 

former  suit  a  bar 806 

morteage  for  purchase  money 856 

se^off 266 

nsii  ry 266 

non-payment  of  interest 8B6 

Jformer  recovery : 

Joint  contractors 255 

service,  on  one  defemlant 865 

Judgment  for  a  ponion 2S5 

recovery  by  an  agent 856 

mnst  be  tor  same  cause 255 

must  be  a  Judgment 255 

professional  services 255 

'^^raud: 

how  pleaded 257 

Just^cation : 

arrest  by  warrant  of  Justice 255 

leave  and  license jkk 

Matter  arising (tfUr  aUionli^fun 265 

New  matter : 

definition  of. 949 

what  is  not 249 

action  on  note ggo 

subject  of  Ibriuer  milt 250 

new  matter  must  be  pleaded. 260 

confessing  and  avoidmg 2M 

redundancy 251 

foreclosure 251 

hypothetical  pleading 251 


iMWCr — Continued. 

insfMol  w^^knas 

definition  of 

when  may  be  set  up 

mitigating  cirenmstancca. 
eoBTersioa 


Paifwtent: 

payment  most  be  pleaded . 

ame  of  payment. 


payment  to  an  agent 
payment  by  che^  . . 

by  note 

aUowaace  on  rent. 


payment  by  third  party, 
claim  mu»t  be  proved . . . 
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payment  after  t^uit  Iwongiit 


Mt^mgmdtng  ooHone 

^^^^■rsta  bar 

^■^^ivcHHoe  fyt  adul 


ss 


« 


rsta 

ivoroe  for  adultery 
must  be  for  sane  cause 

action  by  assignor  

actiou  in  another  state, 

new  matter  in  first  action* 

how  it  should  be  pleaded 

discontinuance  01  former  action 

comiriaint  disasaased  witfaiottt  trial 

recovery  in  first  action 

Pktht^not  the  reel  pmrtg  in  intermt,ken 

action  on  note £ 

foreclosure »> 

PubHettaiute: 

how  pleaded 2 

statute  of  limitations 2 

—  how  set  up 2 

action  against  executor ^ 

Tender: 

tender,  how  made 2 

tender  before  action * 

payment  into  court 2 

efleet  of  payment  into  court 2 

counterclaim ** 

penal^ 2 

tender  after  action 2 

waiver  of  tender * 

Ueuru: 

how  It  should  be  pleaded 2 

insufiicient  pleading 2 

foreign  laws 2 

corporations *i 

estoppel * 

VarioueacUonomtdiked^/imaetlherelo:      ^ 

undertaking. 

alien  enemy. 

carrier 

of covenant . 


rent 

general  denial  in  an  action  for  rent 

specific  performance • 

stamps 

chattel  moiigage 

evidence 

replevin  bond 

subrogation 

Serformance 
efense  to  a  suit  on  Judgment 

coverture 

non-Joinder 

escape 

eviction 

Insolvent's  discharge 

discharge  pending  suit 

What  aliegationo  mag  be  dented: 

Indebtedness 

Joint  ownership 

value 

amount  of  damages 

conclusion  oflaw 

giving  of  note '.""ihr 

circumstances  of  aggravation  in  actioM"^ 

assault 

fiduciary  character *  *  1" 

every  Ihct  impliedly  averred  in  compUiot-* 

trespass ^ 

ne^gence 

written  instrument ^ 

grounds  of  belief. < *" 

incorporation 

fi-aud 

What  eonetituteean  onnMr:  jD 

no  defense m 

denial  or  new  matter. .,« , nf 

answer  to  part 
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PAOJB. 


it  should  specify  What  part 243 

the  issued ^ttS 

jusUAcation ^^ 

(lilutory  defeiides 2 13 

actiuu  airaiuat  executors 2ft3 

denials 243 

WhtU  df/entes  oannoi  b«  proved  under  a  gen- 
eral  denial : 

cout'essiun  and  avoidance 248 

legal  capacity  tu  sue 248 

trespass 248 

couvcrtfiun 248 

usury  and  other  defeases. . .  f 248 

Joint  ownerships 248 

services 248 

mortgaffe SjUj 

claim  ut  recoupment w 

in  actions  for  assault,  etc .#lfl^J' 

rate  of  di6Count. . .  '.MS 

contract 240 

Justlflcation 249 

general  rule 249 


Defendant  to  demuh  or  answer  : 

Extending  time  to  answer  or  demur : 

how  time  extended,  etc 

affidavit  of  merits 

stay  of  proceedings 

reservation  in  the  order 

onlersorved  by  mail 

when  demurrer  la  overruled 

time  to  answer  after  publication. . . . 

Service  of  the  annoer : 

whora  to  be  made 

service  wlien  time  has  expired 

returning  answer 

default 

separate  answers 

demurrer  and  answer 

defective  plcndiug 

answer  by  married  woman 

answer  by  an  infant 


■•«••••' 


232 
232 
232 
232 
232 
232 
233 

233 
233 
233 
233 
2;i3 
233 
233 
2.i3 
233 


Demurrer  as  to  some  causes  of  action, 
an1>  answer  as  to  olhbus  '. 

withdrawing  answer 873 

both  aubwer  and  demurrer 273 

examples  of  answers  fi-ivoious 440 

examples  of  answers  not  frivolous 441 

in  actions  to  recover  property  distrained 
for  damage,  need  not  set  tortn  title 305 

May  set  forth  as  man  y  grounds  of  defense 
AS  exist  : 
A  eountfrekUm  mutt  be  one  exiating  in  favor 
of  a  defendant  and  against  a  pUtint^^  etcj 

construction 266 

agent 266 

in  an  action  on  a  note 266 

assignment  of  claim 267 

action  by  pledgee 267 

action  by  trustee 267 

CO- partners 267 

stockholder 267 

on  appeal —  267 

del'endant  may  elect 265 

action  not  ban'ed 265 

claim  not  barred 265 

when  he  must  elect. 265 

Justice's  court 265 

D^endant  mag  elect  to  sue  or  set  up  counter- 
claim : 

General  notes:  counterclaim  ,., 262 

equitable  detenses  .  *. Hai 

counterclaim,  when  allowable 263 

statute  bar  to  couutorcbdm 263 

Judgment  upon  counterclaim 2d4 

amending   answer    by   adding   counter- 
claim  -261 

It  m%uU  be  bettoeen  parties  between  whom  a 
sevtrrtdJudgmeHt  mi},kt  be  htul  in  the  actiofi : 

genenil  principle 267 

action  by  wife 267 

defendant's  aovernlly  liable 287 

copartners 2()7 

maker  and  8ui*ety 267 

real  party  in  interest 267 

IMiitnersidp  note 267 

i*eply  of  non-joinder , , , 268 

a  ctmnterclaim  must  exist  in  fhvor  of  the 
defendant  and  against  the  pbiintiflTat  Ihu 

time  the  action  is  commenced 268 

receiver 268 

113 
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counterclaim  on  contract 268 

protested  note 268 

assigned  claim 268 

tort 268 

breach  of  contract 268 

Afore  than  one  ^.^fense  * 

duplicity 271 

general  and  specific  denials 271 

each  defense  must  be  comi^lcte  of  itself.. . .    271 

to  avoid  repetition 273 

stating  several  defenses 272 

defenset)  that  may  be  pleaded  together 272 

inconsistency 272 

election 272 

abatement 273 

defenses  that  may  not  be  pleaded  together.  273 

St^deney  ojT  counterclaim  as  an  anstoer: 

how  determined 865 

iudgment  for  plaintiff 266 

oar «... ..••  266 

two  defenses 266 

demand  arising  out  of  plaintiff's  claim 266 

irrelevancy  and  redundancy 266 

separate  demands 266 

Various  actions  and  counterclaims  tkerein  i 

counterclaim  in  action  for  tort 868 

*        conversion 269 

set-off 969 

as  to  pledgee  ot  goods 269 

as  to  a  receiver 869 

trustee 869 

counterclaims  in  suits  by  assignee 269 

by  trustee  of  insolvent  debtor 269 

by  assignee  of  chose  in  action 260 

stockholder  of  a  building  company 270 

divorce 270 

dower 270 

executor 270 

landlord  and  tenant 270 

rent  due 270 

quiet  enjovment.  trespass,  etc 270 

sureties  ot  tenant 270 

replevin 270 

mortgage  foreclosure 270 

premium  notes 870 

oy.  surety 270 

action  by  the  State 271 

breach  of  warranty  In  action  on  promissory 

note 271 

—  on  sale  of  goods 871 

recognisance 871 

What  is  a  counterclaim,  and  its  ^hct : 

what  it  includes 884 

unliquidated  demand 864 

of  a  legal  and  equiUible  nature 864 

i-eciprocal  right 884 

what  to  contain....  864 

causes  which  are  not  available  as  counter- 
claims   884 

causes  which  arc  available 264 

judgment 864 

demand  having  been  once  set  up  as  a mi 

in  case  the  complaint  is  dismissed 264 

jud^rment  on  claim 865 

application  of  set-off. 865 

recoupment 266 

conxersion 266 

arbitration  bond 266 

aciion  by  State 266 

Su nplemental.    (See  Supplemental  Pleadings. ) 
When   defendant  may  move  for  Judgment 

u|K>n  an 879 

When  time  to  begins  to  ran 178 

(See  Sham  Answer.) 

Appeal: 

From  order  allowing  or  refhsing  amendment. 

(See  Amendments.) 
Prom  an  order  denying  motion  for  new  trial. .  475 
From  order  of  injnncCion.    (See  Injunction,) 
In  cases  of  arrest.    (See  Arrest  and  Bail.) 

Appeito  In  GeMral : 

Allowance  of. 84 

APPEAL,  HOW  MADE  : 

Notice  of  Appeal: 

revenue  stamp 847 

i*equisiles 847 

ca^e  and  exceptions 847 

service  on  clerk 847 

adverse  party 847 

attorney 847 
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aerricaby  mail 647 

jnriadiotional M7 

0/ amendment : 

stamp 647 

form  oftlie  notice 648 

time,  extension  of. 648 

undertaking 648 

CEBTAIN  appeals  to  be  within  two  TSAX8  : 

entry  of  judgment 668 

effect  of  stay 658 

appealabie  order— sale 603 

CLEBK  to  transmit  PAPEB8  TO  TUS  APPEL- 
LATE OOUBT : 

return 648 

IHTEBMEDIATB  ORDERS  APFECTINO  THE  JUDG- 
MENT MAY  BE  REVIEWED  ON  APPEAL  : 

tudgment 649 

order— new  trial 648 

diverse  orders 649 

second  appeal 649 

.  Judgment  on  appeal  : 

Judgment  on  oppeal  i 

Judgment  on  afflrmance 6fi0 

affirmance  and  reversal 6w 

dismissal  of  appeal 600 

reversal 690 

new  tiial 660 

entry  nune  pro  tunc 661 

Eettitution: 

general— new  trial 6S1 

extent  of  restitution 661 

attacliment  suit... 661 

judgment  paid  before  appeal 651 

costs 651 

remedy— cum  ulati  ve 651 

Jteview: 

purt  appeal 648 

appeal  entire 649 

—  fi'om  judgment 650 

rehearing 650 

Orders  made  out  of  court,  how  vacated 
or  modified  : 

limitation 645 

order  of  injunction 645 

—  of  arrest 645 

county  Judge 646 

supplementary  proceedings 645 

stay  of  proceedings 645 

motion— appeal 645 

Other  appeals  within  thirty  days  : 
D^nition: 
party  appealing 608 

Of  <As  judgment  or  order: 

lime  when  notice  may  be  given 653 

notice  essential 663 

*       —  what  to  contain 653 

re-settlement 663 

Judgment  in  foreclosure 663 

Of  the  time  for  appealing  t 

entry .' 658 

service  ofnotice  by  mail.. 1 668 

power  of  the  court 668 

81  ay  of  proceedings 663 

objection— waiver 66^ 

Parties,  how  designated  on  appeal  : 

papers,  how  entitled 646 

Who  may  appeal  : 

general 646 

strangera  to  the  action 646 

several  plaintiffs  or  defendants 646 

decease  ofpar^ 646 

vrritb  of  error  abolished  and  appeals 
substituted  : 

general 643 

suits  commenced  before  the  Code 643 

writ  of  error ; 643 

natiire  of  an  appeal 644 

appeals  bv  the  people  or  stote  officers 644 

municipal  coi*poration8— appeals  by 644 

appeal  oy  pauper 644 

riglit  to  appeal— waiver 644 

dismissal  or  abaudonmcut 644 

appeal— effect  of 644 

effect  of  assigning  interest 616 

motion,  when  proper 645 


ippMlf  to  C«uty  Ctvt,  lie*:  MA 

APPEAL  TO  THE  OODRT  OF  COMMON  KIAS 
FOR  THE  CITY  AND  COUNTY  OF  NEW  YOKE, 
OR  TO  A  COUNTY  OOUBT  FBOM  AN  INFSBIOB 
OOUBT : 

summary  proceedings,  constmction  of  Iswb 
ofl849,  ch.liB,  15,  subd.  8 flR 

—  recoveo'  of  poesessioD  of  laml n 

proceedings    under   mechanics'  lien,  Uw 

may  be  appealed  from n 

bow  much  of  the  proeeetlings  are  stayed...  K 
irregularities  in  Mew  York  marine  oonit- 

review ..« 

{ustices'  Jud^ents— review W 
ocal  courta— Buffalo 6^ 

—  Rochester 6N 

^       mayor's  court— Albany 6M 

^       city  court— Brooklyn W 

JIPPBAL,  WHEN  TO  BE  TAKEN  : 

time  to  appeal W 

district  court— when  time  to  appeal  begtai 

to  ran W 

service- on  respondent's  attorney M 

who  may  sign  notice  of  appeal M 

all  quertions  must  be  passed  upon  by  tiie 

county  court M 

adjournment  to  procure  surety— ^Suhire  to 

appear  on  a4Joumed  day W 

what  is  the  "personal  nouce"  required  by 

^353 « 

statute  to  be  liberally  conslmed M 

appeal  dismissed— Anal  Judgment W 

By  what  coubts  judgments  abb  to  be  si- 

VIEWED  : 

construction  of  the  amendment  of  18B6 W 

new  trial — verdict  a^inst  evidence w 

amount  ol  the  claim  in  the  pleadings  eonAn 

Jurisdiction   • 

apfieal  ftrom  district  court  in  New  York  city  l» 
omission  of  plaintiff's  official  character * 

Costs,  how  awabded  : 

Judgment  paid  pending  the  appeal '■"!!! 

rplbrence  dismissed  with  costs. "* 

Costs  on  appeal  : 

appeal  ft*om  an  order ^ 

when  a  notice  ol  appeal  requires  a  state* 

mentof  particulars f^ 

statement  in  the  notice  of  appeal *^ 

offer  of  acceptance  must  be  served  both  oa 

party  and  justice ** 

oner  to  receive  a  less  sum  than  Judgmeot 

cannot  be  proved  in  appellate  court...  v--  ^ 
respondent  must  be  responsible  for  his  oner  m 
example  of  insufficient  notice  of  appeal  to 

require  an  offer ^ 

example  ofsufficiently  speciilo  notice j^ 

costs  on  Appeal ^ 

plaintiff  left  to  prosecute  further  costs......  7>* 

what  embraced  in  the  offer  to  correct  Jirag^ 

ment *^ 

on  what  does  the  right  of  the  appdlaot  to 

costs  depend •  '" 

costs  cannot  be  set-off  against  Judgment 

creditor's  bill ''*^ 

costs  and  dlsbursemente  on  acceptance  or 

offer •'* 

trial  by  supremo  court— diaqnaliflcation  oi 

count}' judge j5 

construction  of  section  371 *^ 

Execution,  how  stated  : 

bad  fiiifch 2 

stay  ol  proceedings— mandamus 'y"  S 

amount  of  security  regulated  by  the  Code.- 1^ 

Existing  laws  repeai.£d,  and  chap.  5  or 
title  11  of  the  code  substituted  : 

construction  of  section  351 J? 

civil  cases S 

Filing  notice  of  appeal  instead  of  service....  <"* 

FOBM  OF  UNDERTAKING  . 

who  may  issue  the  exeoutlon Z 

when  the  stay  ceases Z 

when  the  liability  ot  the  sureties  commences  t^ 
what  the  undertaking  need  not  inclndo-Y  '" 
action  on  nndertaliing— instrument  valid  ai* 

though  no  consideration  ojcpresBed Z 

extent  of  sureties— liability • L^ 

eri-or  in  Judgment— invalid  undertaking.-"  '^ 

Feuding  at  the  time  of  amendment * 

Where  deci-ee  or  order  appealed  trom  wa»  ^ 
made  before  July  1, 1848 
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f  OBTimH  BBTUBN  MAY  BK  0]U>K1UU>  : 

mundttuiiis  may  issue  to  compel  deciaion  of 
county  court 706 

IkLure  to  shoHr  dlspoidtioQ  of  nuiteviid  ques 
lion *. 706 

appellate  court  bound  by  the  reiurn— af- 
udavittt  cannot  be  uaed ^ 706 

HBAJUNU  upon  return— DUMIBSINO  APFEAJL 
Uf  NOT  RROUOUT  ON  : 

respondeut  muat  appearand  answer  the 
appeal 707 

appeliato  court  must  pass  upon  botli  quee- 
ttous  of  error  aud  oi  a  moUou  for  a  now 
trial 707 

how  made  ii'  Justice  be  out  of  oiUce 7U5 

Ir  J  U8TICE  B£  D£AD,  INSANE,  OR  ABSENT  FROM 
THE  STATE,  WITNESS  TO  BE  BXAUINEU;  IP 
IN  AMOTUEB  OOUNTV,  RETURN  MAY  HE  COM- 
PELLED : 

certiorari  valid,  although  justice  out  of  o^ 

lice 706 

In  case  of  death  of  Justice  undertaking  to  be 
iUed 708 

Judgment,  how  qiten  : 
Appeals  in  general  t 

exception  not  necessary 714 

objecuou  in  Juotices's  court  generally ......  7U 

When  defenses  waived 716 

reference,  written  consent 715 

apiieal  to  supreme  court  beloi*e  Jugment  in 

couuty  cuurt 716 

construction  of  the  words  "  errors  of  fkct".  716 

pleading  to  the  merits— wai\  er 716 

when  the  Judgment  oi    the  court  below 

must  beallirmed 716 

appeal  dismissed  on  the  agreement 716 

preserving  testimony— new  trial 716 

reversal  as  to  one  delendaot,  aiUmiance  as 

to  the  i-est.  etc 716 

when  the  ouly  course  left  lor  the  court  is  to 

alUrm  the  Judgment 716 

court  no  power  on  reversal  to  order  proper 

Judgmeutw 716 

reve»ing  the  Judgment  tlie  only  way  of  cor- 

rectiug  mistakes 716 

iUe^  etideuce  disregai'ded  by  the  Jury 716 

doieiidaut  not  apiieanug— illegal  evidence.  716 

mere  ruling  no  e^  idence  under 716 

examples  of  good  cause  for  reversal 716 

reducing  the  Judgment. 716 

manner  of  drawing  answer— new  trial 717 

Juilguient  of  aittrmauoe  regularly  taken  by 

delaultr— practice 717 

Judgment  rendered  by  appellate  court  in- 

correclr— rainedy 717 

damages  may  be  inserted  in  Judgment  of  af- 

flrmauce 717 

coullicting  affidavits,  return  of  Justice  must 

Kuvern 7lV 

reueariu^,  no  more  favorable  Judgment 717 

appeal  from  orders,  restitution 717 

where  a  motion  to  dismiss  an  api)eal  sboidd 

be  made. 717 

argument 717 

transfer  of  cause  to  supreme  coui-t 717 

Judgment /^rom  wMch  no  appeal  lies  t 

private  roadway 

no  costs  awaiiied 

apiieal  applicable  to  Jurisdictional  deftcts 

as  wellas  mei'e  irregularity 

court  cannot  vacate  its  own  judgment, 60U 

appeal  Irom  the  marine  court.  Mew  Vork 

city 6B9 

fkihii'o  to  prosecute 6U9 

Judgment  reversed,  new  t^iai  ordered 609 

Hew  trials 

defiiult,  costs, 712 

order  must  be  specifically  complied  with. . .  712 

other  business  no  sulHcient  excuse 712 

defendant  once  appearing  in  the  action. . . .  713 

amourument  by  consent,  mist4|ke 71^ 

proof  ot  manitest  injustice  must  be  given. .  713 
ac^oumment  beyond  statutory  limitation ...  713 

counter  allidavits Z18 

short  summons  incorrectly  used— hew  trial.  713 

what  nece8sai7  to  procure  a  new  triid 713 

\alid  set-off  no  reason  for  a  nevy  trial .......  713 

set-off,  fort'eilure  uf  the  claim,  now  trial. . . .  713 

defective  service  of  process 714 

examples  of  suMcieut  excuse  for  delay 714 

yule  with  regard  to  novy  tri^).' 714 
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granting    new    trial  discretionary    with 

county  court— order  not  reviewable 714 

parties  restricted  to  proofs  under  the  issue 

raised  ih  the  court  below 714 

presumption  on  appeal 714 

errors  not  affecting  the  merits 714 

what  not  sofflclent  excuse  to  open  a  de- 
fault  714 

mistaking  the  return  day,  etc 714 

Notice  of  appeal  .• 

requirements  of  the  notice,  etc.  must  be  in 

writing 008 

requisites  ot  the  notice 608 

when  the  notice  a  nullity 608 

example  of  insufficient  statement  of  grounds 

Of  appeal 

examples  ot  sufficient  statements  of  grounds 

of  apiieal 

•  where  the  motion  to  dismiss   the  appeal 

should  be  made 

when  objection  to  tl^e  sufficiency  of  the  no- 
tice slionld  be  made 

no  not  ce  attaobed  to  tlae  return 

United  States  revenue  stamp  on  notice  of 

appeal. , 

w^hen  new  trial  a  matter  of  right 

Service  qfthe  notice  of  appeal  t 

notice  may  be  served  on  clerk  of  court 700 

where  the  service  may  be  made 700 

example  of  improper  service 700 

proofof  non-residence 700 

admission  of  due  service 700 

What  judgment*  map  be  appealodJir>m  i 

Judgment  In  party's  fiftvor 696 

construction  of  the  words  '*  personal  no- 
tice"  ; 608 

under  mechanics*  lien 

mechanics'  lien  discharged  of  record  unless 

proceedings  stayed 

when  an  appeal  may  be  had— Judgment  of 
record i 

What  neeetsary  to  render  the  appeal  fghctual  i 
need  be  no  service  on  respondent  or  his 

attorney 700 

deposit  necessary 700 

undertaking  given  under  this  section,  dam- 
ages, appeal 700 

when  snrety^s  liability  fixed 700 

undertaking,  amendment 700 

Judgment  roll..... 717 

Notice  of  appeal  ;  SERricE  on  justice  and 

OPPOSITE  PARTY;    PAYMENT  OF  COSTS;   UN- 
DERTAKING ON  DEPOSIT  : 

In  general  I 

both  parties  may  appeal 700 

party  mtist  appeal  If  he  would  have  relief. .  700 

time  of  sen'ice  of  notice  of  appeal 700 

delay  in  service 700 

objections  to    notice  — when  and  where 

taken 7tl 

general  appearance  —  waiver  of  right  to 

have  appeal  dismissed 701 

Justice's  fee  for  the  return 701 

notice  must  state  grounds  on  which  party 

appeals 701 

single  ground  In  notice,  the  whole  case  may 

be  revievve<l 701 

example  <tf  sufficient  notice 701 

wlieo  is  the  appeal  perfected 701 

Ordering  restitution  : 

restitution 718 

Return,   wuen  and  how  made  and  com- 
pelled : 

When  and  how  wuide  t 

What  it  mutt  eontatnt  responsibility  of 

the  Justice 704 

rule  with  regard  to  the  return 704 

Justice  need  not  wait  one  hour 704 

]-etum  of  the  Justice  cannot  be  Impeached 

by  affidavit 704 

return  of  the  constable  conclusive 704 

original  return  or  certified  copy  must  be 

submitted 704 

re  I  sons  not  held  sufficient  to  set  aside  re- 
turn  704 

amended  return 70S 

return  of  evidence  stricken  out  In   the 

courts  below 70S 

trial  hi  county  conrt— evidence 706 

what  questions  may  be  raised  In  the  ap- 
)»eUate  court 706 
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Afpeab  t«  Ctiity  Ctvt,  fU.— Continued,    faob. 

co8to  aD(l  return  fee 706 

return  uiu»t  at  least  set  forth  the  sub- 

stance  of  the  pleatUngs 705 

oriirinal  return  must  he  produced  on  the 

ai'Kument 706 

rule 706 

SECUHm*  TO  STAY  EXECrTION: 

undertaking  munt  be  given 701 

Justice's  Jnuginent  not  su))eri>edod  by  appeal  701 

judgment  ailiriued  or  reversed 701 

appeal  miisst  be  on  statnatory  grounds 701 

when  the  question  as  to  wiielher  the  pro- 
visions of  the  Code  have  been  complied 

with  can  arise 702 

what  w  ill  operate  to  snuer^ede  a  titay 702 

stay  of  proceedings  violated 702 

effect  of  the  stay 702 

Tke  appeal  t 

WhfU  queatians  may  be  renewed  t  denial  of 

jury  trial 711 

appellate  court,  restriction 711 

appellant  may  show  want  of  Jurisdiction.  711 
entry  of  Jucfgment,  subject  to  opinion  at 

general  term 711 

o^ociions  raised  In  the  argument 711 

amendments 711 

questions  of  practice  in  the  court  below, 

discretion,  etc 711 

defective  return 711 

discretion,  substantial  rights 711 

opening  J udjonent  by  consent 711 

opening  Justices'  Judgments 711 

Que$tion8    not   reviewable  i  objections  first 
raised  on  appeal  t 

competency  of  an  expert 711 

creinbility  of  witnesses 711,  712 

delbctive  pleadings 711 

amendment  on  appellant's  motion 712 

objection  must  be  reasonable 712 

leading  question 712 

competency  of  a  witness 712 

sufficiency  of  the  evidence 712 

withdrawal  of  a  juror 712 

defense  of  coverture 712 

misjoinder  or  non-joinder  of  parties 71'J 

incompetent  and  inadmissible  evidence —  712 
what  objection  may  first  be  raised  on  appeal,  712 
The  judgment  .• 

When  it  toiU  be  reversed  i  Ikilure  to  render 
Judgment  within  statutory  time 70B 

last  day  falling  on  Sunday 70H 

time  m'ay  bo  extended  by  stipulation 708 

omission  of  proof  applied  only  in  part. ...  709 

action  commenced  by  next  fiiend  instead 
of  by  ffuardian 708 

proceedings  by  Justice  before  the  expira- 
tion of  the  hour 700 

rendering  iadgment  before  the  counsel 
has  concluded  his  argument 700 

Judgment  conclusive,  notwithstanding  en- 
tered by  stipulation 700 

mistake  of  justice  that  no  canse  was  pend- 
ing   709 

short  summons,  no  proof  of  non-residence,  709 

fVhen  it  toill  not  be  reversed  .- 

amendment  from  breach  of  contract  to  tort.  700 

misstatement  of  ground  for  review 709 

admission  of  improper  evidence,  abundant 

competent  evidence 700 

reference  to  affidavit  and  proceedings  In 

court  l)elow 710 

assumption  of  the  existence  of  material  fact,  710 

conflict  of  testimony 710 

pleadings 710 

variance  between  pleadinKS  and  proof. 710 

former  Judgment 710 

stipulation  must  be  brought  to  the  attention 

of  the  court 710 

respondent  must  bring  cross-appeal  in  order 

to  take  advantage  of  error 710 

objection  to  manner  of  proving  a  fact 710 

illegid  evidence  not  a  fatal  error 710 

"Krrorin  fiftct," 710 

Beprisal  of  motion  to  adjourn  the  trial 710 

Becalling  a  witness  ufter  the  case  declared 

closed 710 

pleadings  cannot  lie  changed  on  appeal 711 

Skttino  okf  cxmts  on  recovery: 

Appellanrs  cost  swhen  case  heard  on  ratnm . .  718 
To  ue  hsar4  on  original  paiiers,  or  certified 
copies , . . , , , 707 


IppMli  to  Cf  art  of  Ippeah 

If    judgment  be   to  dxuvj 
they  must  be  dkixmited: 

Claim  and  delivery , 


m 


If  TO  EXECUTE  CONTEYANCE,  IT  MCST  BB  EXS- 
CLTEU  AND  DEPOSITED: 

Execution  and  saiely €H 

Deed— new  Instrument fi< 

In  wil\t  cases: 

Adjudged  eases— aj^mU  does  n4>t  ties 

weight  of  evidence efS 

costs tB 

testimony  conflicting 

inserting  names 

record 

.  appeal  too  late CB 

demun'er CS 

street  commissioners (B 

mortgaged  premises tS 

extra  allowance 6B 

matters  of  allowance 05 

intermediate  orders 6S 

objections CA 

dlscretionarv  allowances M 

unapi^ealed  Jndgmenl 63 

municipal  corporations— costs CBS 

attachment ttt 

irregularity «8S 

striking  out  answers CGI 

discontinuance CM 

regular  Judgment M 

coTleciing  taxes 6S 

injunction 69i 

ejectment  —  exceptions SB 

vei-dict 6B 

rehearing  — examination CSS 

—  defense CCS 

—  damages SB 

alter  Judgment SB 

order  of  arrest K 

stay  of  proceedings — report - K 

pro\  intional  remedies CS 

ai\  orce 667 

f^iv<»lous  answei* — examination @S! 

master's  or  receiver's  SMle 667 

Jury — rre<libillty  of  witnesses eS7 

new  trial— surprise 6S7 

—  new  evidence flST 

—  Judgrraent  reversed SS7 

—  awarding  issues C67 

injunction C67 

old  comilion  pleas 6S? 

referee— Judgment 667 

—  adjournment CST 

—  error €67 

—  specific  finding CS« 

—  api>oitionment  of  costs $S 

—  reopening  case 667 

will m 

warrant  of  attorney C^ 

executors 

case 

hidicial  sale 

Interlocutory  decree SSS 

fi'niid  or  collusion 6  8 

siin'otfate 

foreclosure 

toll  gate  

amending  answer..." 668 

filing 668 

compulsory  election BBS 

statement 6G8 

appi'aisal— railroad ^ 

Judgment  by  deCiiult 68S 

partition tSi 

application— receiver 668 

—  amended  answer 

removal  of  cause 

stay  of  trial 

sale  of  lands 

amending  Judgment cij 

cxeculion 

damages 

demurrer— foreclosure , 

I'ecovojy  of  possession 

certiorari 

equity  of  suit 

award 

extending  time 63 

Adjudged  oases— appeal  Ues : 

general 66i 

new  trial— <lecision  by  delkult « . . . .  661 

writ  of  assistance ; 661 
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firom  order  refusing  to  strike  oat  immate- 
rial  iinpertloent  or  scandaloas  arerments 
ttom  a  pleading 677 

from  order  appotnting  appraiser 687 

Arom  order  ali*ccting  the  proeecutioa  of  a 
board  of  trustees 687 

Aroni  order  appointing  a  receiver 687 

fkrom  granting  a  new  trial  and  assessment 
of  damages 687 

Ax>m  an  order  to  show  canse  against  strik- 
ing ont  certain  alloi'ations  in  an  answer..  687 

fk'om  an  oi*der  granting  a  new  trial  on  the 
ground  of  newly  discovered  evidence. ...  687 

from  a  decision  at  tlie  trial  on  an  applica* 
tion  to  amend 687 

from  an  orrier  granting  temporary  alimony  687 

tvom  an  order  of  reference 687 

from  the  denial  of  a  uiolion  to  enter  on  the 
docket  of  a  Judgment  the  words  "secured 
on  ap|>eal" 687 

firom  an  order  granting  or  refusing  an  extra 
allowance 687 

from  an  order  denying  a  motion  to  set 
aside  a  Judgment  for  irregularity 687 

fh>m  an  order  allowing  or  deuying  costs  of 
motion 687 

from  an  order  imposing  terms  as  a  condi- 
tion for  onening  a  default 687 

frt>m  an  oraer  denying  a  motion  to  remove 
a  referee 687 

from  an  order  reoiiiring  plaintiff  to  gi\e  se- 
curity for  socnntv  uf  costs 687 

from  an  oi-der  nlfowing  a  partv  time  to 
make  a  motion  with  a  stay  of  proceed- 
ings  . . . .  / 687 

frt>m  an  order  removing  a  cause  into  the 
U.  S.  courts 687 

fix>m  an  order  denying  a  motion  to  be  made 
a  party 687 

from  an  order  iu  supplementary  proceed- 
ings,  made  by  a  county  Judge 687 

upon  a  mere  opinion  of  the  court 687 

ftt>m  the  decision  of  a  motion  to  open  a 
sale,  under  a  Judgment 687 

from  an  order  extending  time  to  file  a  stipu- 
lation  687 

flt>m  the  decision  of  a  motion  to  open  a 
defhult 687 

firom  an  order  removing  the  committee  of  a 
lunatic 687 

fi*om  an  oi-der  setting  aside  a  sale  in  fore- 
closure  687 

firom  an  order  striking  out  an  answer  as 
sham  or  irrelevant 687 

firom  an  order  for  Judgment  on  account  of 
the  ftivolousness  of  a  dvmniTcr. 687 

firom  au  order  denying  a  motion  to  amend 
a  pleading. 688 

firom  an  onlcr  amending  a  Judgment 688 

from  au  order  adding  a  new  party 688 

firom  an  order  for  the  discovery  uf  books 
and  papers 

firom  an  order  extending  time  to  render 
their  principal,  on  apiiUcaiion  of  d<}fend- 
ants,  and  as  bail 

firom  an  order  allowing  or  denying  a  motion 
to  open  adefiiult  and  set  aside  an  inquest.  688 

firom  an  oixler  to  apply  property  of  Judg- 
ment debtor 688 

firom  the  decision  on  an  application  to  com- 
mit a  Judflpment  debtor,  as  for  contempt. .  688 

firom  an  orcfer  reducing  bail 688 

from  an  order  on  application  of  bail  fbr 
leave  to  surrender  their  principal 

firom  an  order  denying  a  re-sale  In  fore- 
closure   

from  an  order  refusing  leave  to  amend  at 
circuit 688 

from  an  order  adjudging  a  witness  In  con- 
tempt   688 

trom  an  order  refusing  to  dismiss  com- 
plaint  688 

firom  an  order  refiislng  leave  to  serve  bill  of 
particulars,  after  time  had  expired 688 

ttom  a  decision  on  the  settling  of  issues. ...  688 

fh>m  an  order  entered  by  consent  or  default  688 
nx>m  an  order  where  there  is  a  reference 
outstanding  and  undetermined 688 

from  an  order  conflrming  report  of  commis- 
8  ons  fur  opening  streets  in  the  city  of 
New  York 

firom  taxation  of  costs  of  opening  streets  in 
the  city  of  New  York 

from  an  order  directing  execution  to  Issne 
upon  Judgment  or  deoree * 
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Hearing  on  appeal » 

pa  pera 693 

formal  and  preliminary  objections 693l 

objection  that  order  dues  not  contbrni  to 

decision 602 

obiections  to  motion  paiiers  which  might 

have  beeu  remedied 0R2 

preauniptions 682 

argued  together 6lhl 

rule 6M 

costs t)8i 

Order  granting  or  r^/UHng  a  new  trial  i 

when  reviewed 601 

after  Judgment 691 

city  court  of  Rrooklyn 6&1 

where  appeals  are  taken  both  from  the 
Judgment  and  the  order  refusing  a  new 

trial 6BI 

to  present  a  question  of  fact  upou  the  evi- 
dence  601 

l^peal  to  the  court  of  appeals  from  an  order 

*  refusing  a  new  trial 6B1 

postponement 601 

Security  on  appeali  9tay  of  proceeding*  t 

no  security  required 691 

court  ma}'  gntut  a  stay  of  proceedings 601 

available  security 601 

per  se 601 

enlarging  time 603 

Special  proceedinge  t 

section  'MS  not  applicable 686 

authority  conferred  by  chap.  270,  laws  of 

1854 686 

from  order  confirming  the  report  of  commls- 
8ionei*s  of  appraisal  for  lauds  taken  for 

railroad  purposes 686 

from  oixler  directing  mandamus  to  kuue. . . .  686 
from  onlcr  denying  motion  to  set  aside  re- 

.   port  of  referee 686 

from  order  removing  a  tnistee 686 

in  proceedings  to  charge  the  stockholders 

of  a  bank 686 

firom  order  of  county  court  changing  loca- 
tion of  toll-gate 686 

in  proceedings  to  charge  the  stockholdera  of 

a  bank 686 

in  proceedings  for  an  account 686 

in  admitting  a  will  to  probate 686 

from  an  ex  parte  order  of  a  county  Judge  va- 
cating an  order  of  arrest  made  by  liim. . .  686 
order  removing  the  committee  of  a  lunatic.  686 
order  vacating  or  refusing  to  vacate  an  as- 
sessment for  local  improvements 686 

refusal  to  grant  a  writ  of  prohibition 686 

order  dxlng  compensation  of  receiver 686 

on  awai-ding  a  peremptory  mandamus 686 

as  to  appeals  in  cases  of  opening  streets  in 

the  city  of  New  York 686 

ttom  a  decision  in  supplementary  proceed- 
ings   * 686 

outstanding  order  of  reftrence 686 

Suheiantial  right  t 

definition 600 

ortier  allowing  action  to  be  continued 090 

order  for  extra  allowance  exceeding  the  pre- 
scribed limits. 091 

onler  donyiug  a  party  the  exclusive  right  to 
a  larse  sum  of  money 001 

order  aonyiug  motion  to  correct  illegal  ad- 
justment ofcosta 601 

onler  that  in  default  of  discovery  party  re- 
quired to  make  the  discovery  snalt  be  non- 
su  i  tod 601 

final  order 601 

Waiiver  of  right  to  appeal  < 

waiver 600 

en  try  of  order 600 

demurrer 600 

the  phiTise  "  involves  the  merits,"  how  ap- 
plied  090 

Appeals  to  SirpeaM   Camrt  froa    Saperiar 
Caart: 
Afpeal,  whbbb  heabd  : 

appeal  from  a  snrrrogate's  order 670 

date  of  issue 670 

appeals  to  county  court,  which  are  trana- 
rerred  to  supreme  court 079 

In  what  cases  : 

power  of  the  supreme  court  on  appeal 678 

motion  (br  new  trial  must  be  made  in  conn- 
ty  court 078 
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dismissal 87S 

fcWQ  defendants 672 

statutory  chanre 878 

measure  of  liability GTS 

8ECITRITT  WHEN  JUDGMENT  18  TO  DELIVEB 
FBOPEBTY,  OB  FOB  ▲  SALE  OF  MOBTOAOBD 
FBKMI8E8: 

Stay  of  proceedings 676 

amoanfe  of  security 676 

8TAT  OF  PROCEEDINGS  CTOM  BBCUBITl'  GITSH  : 

appeal  perfected 676 

security— eJTect  of 676 

execution 676 

executors 676 

9taT  of  proceedings 676 

action 676 

Undertakikob  may  be  nr  one  instbumsnt 

'   OB8EVEBAL: 

Stay  of  proceedings 676 

amendment 676 

costs 676 

nndertalung  must  bo  Hied 678 

ippeab  to  CSeMtal  Tcm  : 

AFPBALB  FROM  CIBCUITB  AND  SPECIAL  TERMS 
TO    BAMB   COURT    IM  GENERAL   TERM;    8ECU- 
B1TY  ON  APPEAL  : 
Death  <^  party  pending  apptal  I 

order  of  afllrmance.  bydeiai:lt 684 

foreign  representative 084 

Judgment  nunc  pro  tune 684 

ro-anrnment — conflict  of  CTldence 684 

overlooking  authorities 684 

misunderetanding  of  fiicts 686 

misapprehension  of  recent  decisions 6H6 

lntro<iucina  new  ovidence 686 

opening  Judgment  by  defiiuit  on  appeal — 

motion,  where  matlc 686 

subsequent  veneral  term 68.'^ 

practice  of  New  York  superior  court 6K6 

waiver  of  irregularity 686 

Judament  appealable  to  the  general  term » 

flnNlJudgnient 681 

when  Jud^ent  deemed  entered  by  direc- 
tion of  single  Judge 681 

without  objection 6^1 

Jiucstlon  or  &ct 681 
rivolons  demurrer 681 

after,  as  well  as  before,  Judgment 681 

no  appeal  lies  from  a  Judgment  by  deflinlt. .  681 
any -one  or  more  cxi-plaintifCs  or  co<lefend- 

ants  may  appeal  alone 681 

setting  aside  a  submission  681 

8atii«faction  of  Judgment  after  appeal 681 

Judgment  on  appeal  > 

where  certified 684 

in  ftivor  of  appellant 684 

re-trinl  on  same  evitlence 684 

judgment  for  costs 684 

order  of  general  term 684 

Undertakinp—stay  qf  proceedings  t 

no  uiulcrtakiiig  neccssar}' 681 

when  stay  of  pix>ceedings  is  deaii'ed  by  ap- 

pellant 681 

stay  of  prr>ceediug8  may  be  ordered  without 

undertaking 681 

restitution 683 

insolvency  of  sureties 682 

amount  of  security 688 

stay  of  ttale 688 

non-rasident  piaintiflT. 688 

liability  of  sureties 683 

omitting  to  make  a  case 683 

noticing  for  argument 668 

order  of  hearing 683 

dismissing  appeal 682 

What  quettione  may  or  may  not  be  rataed  on 
tippealt 

▼ertiict  against  evidence 683 

question  as  to  the  Jurisdiction  of  the  court.  688 

admission  by  attorney 688 

court  at  general  term,  cannot  find  fiusts  on 

which  to  base  a  final  Judgment 688 

order  of  arrest 

where  complaint  fiUls  to  state  a  cause  of  ac- 
tion   

objections  apparent  upon  the  record 

omectious  not  raised  at  the  trial 

wnat  is  assumed  as  true  on  the  trial 683 

nqnesttosobmittojiiiy 688 


Appeals  to  Gfienl  Twrn-^ontinmed. 

authority  of  general  term  on  appeals 19 

8 resumptions  on  appeal M 
lilure  of  proof. M 

waiving  trial  by  Jury fQ 

redaction  of  damages M 

supplementary  proceedings A 

defective  compialni W 

erroneous  conclnslona  of  law M 

admission  of  illegal  or  irrelevant  testlaioBy  Ci 

irregularis'  on  the  calendar M 

whexe  asngnees,  Ibr  beoeflt  of  credkon, 
buy  in  trust  property  sold  under  prior  uh 
cumbrances M 

Orders  at  chambers  to  bb  entered  befob 
appeal: 

ex  parte  orders W 

on  motions  made  at  chambers ■! 

onler  improperiy  entered as 

order  at  chambers  as  of  special  term ■ 

Orders  bt  a  single  judge  mat  be  appealed 
fbom  in  cebtain  cases  : 

Coses  in  u^iich  an  appeal  lies  < 

ft-om  an  oi-der  at  circuit  refusing  a  pos^ 

ponement  of  trial * 

A-om  an  order  granting  an  attachment M 

from    an    order  refusing   an  atiaeboMst 
against  a  witness   for    disobeying  s  w^ 

poena • ■ 

A'om  an  order  denying  a  motion  for  a  eonh 

mitmentfor  disol»eyfn£f  a  mandamos 6> 

firom  an  order  Ibr  uie  plaintiir  to  pay  liM 

defendant's  costs •  * 

from  an  order  permiHing  an  amendment  of 

a  complaint * 

from  an  order  of  reference  after  jodgmeat 

by  de&nit " 

from  an  onler  in  a  divorce  salt ^ 

fh>m  an  order  directing  the  defendant  to 

pay  the  amount  admitted  by  the  aaewer.  v 
fh>m    an   onler  stKklng  out  matter  i"  *^ 

pleading ••• 

ftt>m  an  order  denying  a  motion  to  have  tm 

complaint  made  more  definite  and  ccrtou  <■ 
from  ail  order  In  supt^erofntao'  proceed- 

ings ♦••"  ■' 

firom  an  order  restraining  a  plaintilf  toa 

proceeding  to  trial ;^*  *' 

fh>m  an  order  denying  a  motion  to  set  smm 

proceedings  for  non-ser\'ice  of  sumraoM-  •■ 
from  an  order  denying  a  motion  to  set  asiw 

an  execution " 

flrom  an  order  denying  a  motion  to  enter  as 

exoneretur  of  ball ;••.•••  ^ 

from  the  decision  of  a  surrogate  admitiuv 

a  will  to  probate 'y""tL 

from  the  decree  of  a  surrogate  refusing  to 

admita  will  tojsrobate ••••" 

firom  an  order  directing  a  reference  "  '  ^ 

case  authorized  bv  law vj:  ^ 

flt>m  an  order  opening  a  judgment  agaiw 

the  city  of  New  York 2 

from  an  order  opening  an  inquest •-  "^ 

from  an  order  denying  a  motion  to  open  > 

judgment  by  defliiilt :r 

from  an  order  denying  a  motion  to  set  ^^^ 

a  report  of  refcrei >s v: 

from  an  order  refusing  leave  to  examlDe  ok 

adverse  party  before  the  trial "L 

ftx>m  an  order  den>inga  motion  ^^^gg 

satisfectiou  of  a  Judgment 'I'X 

teom  an  order  rof^ising  to  set  aside  a  judT  ^ 

meut 

fh>m  an  order  allowing  an  action  to  lie  ^'^ 

tinued  in  the  name  of  surviving  pl*"£r 
fh>m  an  order  setting  aside  a  sale  in  ton- 

closure '•! 

from  an  order  dismisdng  proceedings  od 

an  attachment  ibr  contempt *  i 

fW>m  an  onler  permitting  a  defendant  to  |)IK  ^ 

in  a  supplemental  answer •  •  •  •::^' 

fh>m  an  order  refusing  a  stay  ofpr^>^^^°'^ 

ings ••'S 

from  an  order  granting  an  extra  allow»P|g 
frx>m  an  order  denying  a  motlod  to  eorrecs 

an  illegal  ac^udtinent  of  coste -:  *: 

firom  an  order  allowing  bail  to  sarreoaer 

their  principal 

Catee  in  which  no  vqtpeai  He»  t 

fi^m  the  decision  of  a  Judge  granting  or  ^^ 

filling  an  ear part^  order •  •*• 

for  fleiiyinir  leave  to  reply  after  Umc  ov  ^ 

expired 
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Appeals  to  Cemnl  Itrm-^ontifmed.  page. 

firom  order  refusing  to  strike  ont  immate- 
rial impertinent  or  scandalous  averments 
from  a  pleading 677 

from  order  appointing  appraiser 687 

Arom  onler  directing  the  prosecution  or  a 
board  of  trustees 687 

fh>m  ordor  appointing  a  receiver 68)! 

fkrom  granting  a  new  ti'ial  and  assessment 
of  damages 687 

fh>m  an  order  to  show  cause  ag:iiust  strike 
ing  ont  certain  ailci-'ations  in  un  answer..  687 

from  an  order  gi>anting  a  new  trial  on  the 
ground  of  newlj  discovered  evidence. ...  687 

from  a  decision  at  the  trial  on  an  applica- 
tion to  amend 687 

fi*om  an  orrier  granting  temporary  alimony  687 

fk'om  an  order  of  reference 687 

from  the  denial  of  a  motion  to  enter  on  the 
docket  of  a  Judgment  the  words  ''secured 
on  appeal" 687 

fi^m  an  order  granting  or  refusing  an  extra 
allowance 687 

from  an  ortier  denying  a  motion  to  set 
aside  a  Judgment  for  trregulaiity 687 

fh>m  an  order  allowing  or  deuying  costs  of 
motion 687 

from  an  order  imposing  terms  as  a  condi- 
tion for  opening  h  default 687 

firom  an  order  denying  a  motion  to  remove 
a  I'eferee 687 

from  an  order  requiring  plaintiff  to  gi\e  se- 
curity for  secniitv  uf  costs 687 

ftt>m  an  order  nllowing  a  partv  time  to 
make  a  motion  with  a  stay  of  proceed- 
ings   / 687 

frt>m  an  order  removing  a  cause  into  the 
U.S.  courts 687 

fi*om  an  order  denying  a  motion  to  be  made 
a  party 687 

from  an  order  in  supplemcuta)7  proceed- 
ings, made  by  a  county  Judge 687 

upon  a  mere  opinion  of  the  court 687 

from  the  deritiion  of  a  motion  to  open  a 
sale,  under  a  Judgment 687 

from  an  order  extending  time  to  file  a  stipu- 
lation  687 

from  tlie  decision  of  a  motion  to  open  a 
defhult 687 

fri>m  an  order  removing  the  committee  of  a 
lunatic 687 

from  an  order  setting  aside  a  sale  in  fore- 
closure  687 

from  an  order  striking  out  an  answer  as 
sham  or  irrelevant 687 

trom  an  order  for  Jndgment  on  account  of 
the  fHvulousnoss  of  a  demurrer 687 

from  an  order  denying  a  motion  to  amend 
a  pleading 688 

from  an  ortlcr  amending  a  Jndgment 688 

tvom  an  ordor  adding  a  new  party 688 

from  an  order  for  the  discover}'  of  books 
and  papers 688 

Jh>m  an  ordor  extending  time  to  render 
their  principal,  on  appHration  of  defend- 
ants, and  as  bail 688 

tfrom  an  order  allowing  or  denying  a  motion 
to  open  a  default  and  set  aside  an  inquest.  688 

frrom  an  order  to  apply  property  of  Judg- 
ment debtor 688 

from  the  decision  on  an  application  to  com- 
mit a  Judgment  debtor,  as  for  contempt. .  688 

from  an  order  reducing  bail 688 

from  an  order  on  application  of  bail  for 
leave  to  surrender  their  prin<dpal 

from  an  onler  denying  a  re-sale  in  fore- 
closure   

from  an  onler  refusing  lea\  e  to  ameud  at 
circuit 688 

from  an  order  adjudging  a  witness  in  con- 
tempt   688 

from  an  order  refusing  to  dismiss  com- 
plaint  688 

fironi  an  order  refualng  leave  to  serve  bill  of 
particulars,  after  time  had  expired 688 

fi*om  a  decision  on  the  settling  of  issues. ...  688 

from  an  onler  entered  by  consent  or  default  688 
from  an  orrier  where  there  is  a  reference 
outstanding  and  nndcterniined 688 

from  an  order  confirming  report  of  oommis- 
8  ons  fur  opening  streets  In  the  city  of 
New  York 

from  taxadoji  of  costs  of  opening  streets  in 
the  city  of  New  York 

from  an  onler  directing  execution  to  issne 
upon  Judgment  or  decree 688 


Appeals  to  General  Ttrw^^Continued.  paqm, 

Htaring  on  appeal  i 

{»apers 602 
brmal  and  pifiliniinary  objections 602 

objection  thai  order  does  not  cunform  t«> 

decision GOi 

oblections  to  motion  papers  which  might 

nave  been  rome<lied OHS 

presumptions 882 

argued  together tiii2 

rule tWJ 

costs ti9i 

Order  granUng  or  r^uing  a  new  trial  * 

when  reviewed 601 

afterjndgmeut 6U1 

city  court  of  Rrooklyn 6tfl 

where  appeals  are  *  taken  both  from  the 
Judgment  and  the  oilier  ret  using  a  new 

trijd 601 

to  present  a  question  uf  fact  upon  the  evi- 
dence  601 

appeal  to  the  court  of  api)eal8froman  oi*der 

*  revising  a  new  trial 001 

postponement 601 

Security  on  appeali  stay  of  proceedings  i 

no  security  required 601 

court  may  grant  a  stay  of  proceedings 601 

available  security 601 

perae 601 

enlarging  time 603 

Special  proceedings  i 

section  349  not  applicable 686 

authority  conferred  by  chap.  270,  laws  of 

1854 086 

from  order  contlrmiug  the  report  of  commis- 
sioners uf  appraibal  for  lauds   taken  for 

railroad  purposes 686 

from  order  directaig  mandamus  to  isaue 686 

from  order  denying  motion  to  set  aside  re- 

.   port  of  reiteree 686 

from  order  removing  a  tnistee 686 

in  proceedings  to  charge  the  stockholders 

of  a  bank 

from  onler  of  county  court  changing  loca- 
tion of  toll-gate 

'  in  proceedings  to  charge  the  stockholders  of 

a  bank 686 

in  proceedings  for  an  account 686 

in  admitting  a  wlU  to  probate 686 

from  an  ex  parte  order  of  a  county  Judge  va- 
cating an  onler  of  arrest  made  by  him. . .  686 
order  removing  the  committee  of  a  lunatic.  686 
order  vacating  or  refusing  to  vacate  an  as- 
sessment for  local  improvements 686 

refkisal  to  grant  a  writ  of  prohibition 686 

oMer  fixing  compensation  of  receiver 686 

on  awarding  a  peremptory  mandamus 686 

as  to  appeals  in  cases  of  opening  streets  in 

the  city  of  New  York 686 

from  a  decision  in  supplementary  proceed- 
ings  686 

ontstanding  order  of  relterence 686 

Svhstantial  right  t 

definition ...  600 

onler  allowing  action  to  lie  continued 090 

onior  for  extra  allowance  exceeding  the  pre- 
scribed limits 601 

onler  denying  a  party  the  exclusive  right  to 

a  large  sum  of  money 001 

order  denying  motion  to  correct  illegal  ad- 
justment of  costs 601 

order  that  in  defiiuit  of  discovery  paiiy  re- 
quired to  make  the  discovery  soalt  be  non- 
suited  691 

final  order..... 601 

Waiver  of  right  to  appeal  t 

waiver 600 

en  try  of  oi-der. 600 

demun-er 600 

the  phrase  "  involves  the  nkerits,"  how  ap- 
plied  690 

Appeals   to  SirpeaM   Caart   frta    Saperiar 

Caart: 

Appeal,  where  heard  : 

appeal  from  a  surrrogate's  order 670 

date  of  issne 670 

appeals  to  county  court,  which  are  trans- 
ferred to  supreme  court. 670 

Ik  what  cases  : 

power  of  tlie  supreme  court  on  appeal 678 

motion  for  new  trial  must  be  made  in  coun- 
ty court 678 
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Afjfmh  to  8i|N!i1«r  CmH,  ECc^Coniinuetf .  paob. 

summary  prc^eetlings 678 

dlecretioiiary 678 

not  before  Judgement 678 

a8  to  can««8  origiuatmg  in  a  Juftticeti'  court.  678 

JiiUicmeut  by  delault 678 

judjpient  entered  by  stipulation 678 

—  error  in  amount 679 

snppkirocntary  procee<ling8 679 

a(t)ournmcnl 679 

ap[)cal  from  decree  of  surrogate 679 

city  court  of  Brooklyn 679 

Security  must  be  oiten  as  upon  appeal  to 
oouht  of  appeals  : 

appeal  ineffectual  wiUiont  security 679 

residence  of  sun  ties 679 

Judgment  om  appeal  whbrb  sifTEHED  and 

IXKKKTED  : 

onterinff  new  judgment 680 

appeal  from  circuit  court 680 

Arrest  and  Ball : 

KO  PERSON  TO  BE  ARRESTED,  EXCEPT,  ETC.: 

Act  to  abiUiMh  impritonmetU/or  deht ' 

not  repealed 8<0 

re  azTest 840 

bankrupt 340 

discharge  of  arrested  party S40 

assignment S40 

attactiment 340 

Persons  not  liable  to  arrest  t 

Bcnatars  and  representatives 838 

electors T. 338 

policemen 339 

soldiers  and  sailors 3:{9 

attorneys  and  ]>artics 339 

exemption  in  general 340 

The  writ  of  ne  exeat  t 

not  abolished 84> 

in  what  ca»e:»  it  will  i>e  allowed 341 

what  wi  1  authorize  its  issuing 841 

when  it  may  issue 341 

writ  of  order 341 

who  may  grant  the  writ 341 

security 842 

surrender  of  principal 342 

discharge  of  tiefeudant 842 

Cases  iM  which  defendant  hat  be  ab- 
kested: 

Siibdivision  1  of  section  179: 

injuries,  etc.,  to  property 843 

injury  to  the  pei*son  or  character 843 

action  not  arising  out  of  contract 344 

action  on  contract 344 

What  constitutes  evidence  i 

dellnition 344 

teiniM)rarily  within  or  absent  from  the  State,  844 

dom  icile . .  * 345 

intention ^ . .  845 

sohtiersand  sailors 845 

Subdivision  2,  section  179 . 

breach  of  promise  to  marry 345 

attorney 3(5 

ilduciary  agent  generally 345 

money  received  for  sales 346 

misapplication  of  funds 346 

in>olvent  banker 347 

ofScer  of  a  corporation 347 

excuse  for  non-payment 347 

arrest  not  barred 347 

public  oOicers 347 

partners 847 

Subdivision  3,  section  179 : 

intent 348 

arrest  and  delivery 348 

ibrm  of  the  order 848 

whe    to  Issue 348 

action  for  damages 848 

thedefeention 848 

Subdivision  4,  section  179  : 

obligations 818 

allegatious  of  fraud 849 

intent  to  defraud 849 

non -disclosure  of  insolvency 849 

obtaining  credit  by  fklse  representations  ...  849 

fV-audnlent  representations  bv  agent 850 

fitisely  representing  ability  oi*  third  party  . .  850 

partners 350 

changing  the  nature  of  the  contract 351 

cause  of  action  merged 851 


Arrwt  Md  MH—Contirmed. 

cases  of  f^aud a 

equitable  action S 

Subdivinon  5,  seotioH  179  : 

frautiulcut  diapobai  of  property 38 

fntudulent  iiiteut S 

an-esiof  female S 

partners K 

General  notes^  sertion  175  : 

party  should  be  arrested  only  once & 

waiCer  of  provisional  remedy U 

complaint  and  affidavit  Inconsistent SS 

execution  against  the  person fi> 

when  cause  of  arreat  anA» ^ 

Insane  prisoner SS 

staUng  proceedings Si 

sheriiT W 

Order  for  arrest,  bt  whom  made & 

AFFiDAvrr  to  obtain  order  : 

The  q0idavitt 

firinia  Jacie  case ^ 

on  information  and  belief. ^ 

entitling  affidavits ^ 

affidavit  under  sulMtiviision  4,  i  179 Si 

disposal  of  property ® 

removal  fVom  tne  Slate ^ 

malicious  prosecution ^ 

general  requisite ** 

Security  bt  plaintiff  before  osdek  or 

ARREST: 

undei-taking  2 

foreign  stato ^ 

filing  undertaking ^ 

Order,  when  made  and  its  form  : 
The  order  of  arrest  i 

when  may  be  made ^ 

form  of  order J* 

when  to  be  returnable *! 

assignmen  t Jj 

motion  to  vacate ^ 

Affidavit  and  order  to  be  deuvebed  to 
sheriff  and  olapy  to  defendant : 

irregularities  in  the  service ^ 

ming  affidavits ^ 

Arrest  how  mad«  : 

coroner ^ 

DEFFJ9DANT   TO  BB  DISCHABOSD  ON  BAIL  OB 
DEPOSIT : 


release  fi'om  arrest. 


JSI 

sheriff  bound  to  accept  bail £ 

fkihii«  to  charge  in  execution '^ 

Bail,  how  given  : 

special  bail 2 

other  security *^ 

Surrender  of  defendant  : 

liability  ofbail.  surrender § 

surrender  by  sheriff. ** 

Bail,  how  proceeded  against  : 

Actio9i  upon  bail  bond  i  ^ 

where  brought S 

action  by  sheriff S 

against  part  ofbail ^ 

defense  to  action 2 

motion  not  set  aside  proceedings '^ 

Bail,  how  exonerated  : 

Form^  practice  *  ,- 

re-enactment jS 

after  rejection  of  additional  bail £ 

after  exception '* 

The  exoneration  qf  baXL  *  ^ 

legal  discharge •  •  ^ 

payment  of  uidgment S 

extention  ol  time  to  surrender ^ 

excuse  for  delay S 

alter  death  of  principal J^ 

surrender  after  twen^*  days "^ 


Delivery  of  undertaking  to  plaintht  akd 
its  accepl'ance  or  rejection  by  hui..>«" 

Notice  of  justification,  new  undebt^* 
inu  if  other  bail  : 


161 


time  to  except Jj 

notice  of  iusLiflcation Ji 

waiver  or  delects ** 


QUAILIFtCATIOXS  OP  BAIL 

quallAcation 


sai 
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Briigtas  Im  Hew  PardM :  pags. 

Court  whkn  to  dbcidb  coirrBOYBRfiT  or 

ORDER  OTHER  PARTIES  TO  BE  BROUGHT  IM  : 

General  notet  .* 

deciding  COD  troveray. 145 

bringing  in  parties 145 

iwrtTfB  aslcing  leave  to  come  in 146 

m  wiiatoaaea  parties  may  come  in 146 

Br«Vrr : 

Liability  of,  toarrest. 341 

Brttkija  dt j  Cairt : 

Judges,  how  chosbn: 

coropenaation  of. 80 

expenses,  bow  defhiyed 80 

offlclaitemi  of. 30 

removal  of  canses  fh>m,  to  supreme  court,  48 

to  ap|)oint  chief  Judge —  — 30 

termofoffloe 80 

▼acanoies  in  office  of,  how  filled. . . ; 80 

BlfU«  : 

Superior  court  of  citt  of  : 

Judges  composing 80 

compensation  or. 80 

bow  chosen 80 

term  of  office  of. 80 

to  appoint  chief  Judge  IVom  their  number. .    80 

term  of  office  of  chief  Judge 80 

removal  of  canses  IVom  to  supremo  court. .    48 

vacancies,  how  flile<1 80 

Justices'  courts  in,  appeals  fkx>m '•  •  094 

superior  court  of. 605 

BisImm  oit^  •r  Cairt : 

When  Judges  mav  transact 47 

(See  Juo^e  at  CfhamberB.) 

By  Law: 

Of  city  corporation,  action  upon  within  Juris- 
diction of  Justices' court.... 90 

O. 

Caleidar : 

Courts,  control  over  its 460 

Cause  not  on 450 

Forterro  noticed 460 

Regular  order  on 450 

.     When  may  be  corrected 450 

Prelbrenceon  the *50 

CanltK«,  Albert : 

Associate  Justice  of  the  supreme  court,  first 
department 40 

€K8C: 

As  agreed  on 728 

In  court  of  appeals  when  rehearing  is    or- 
dered, opinion  of  Judges  to  be  filed  with 

reporter 21 

New  tiial,  motion  for 470 

On  tiial  of  question  of  fiu^t  by  the  court 477 

Settlement  of •■•■.  460 

When  not  provided  for  by  Code,  proceedings 
in «B 

Ciiscs  •(  AfUoB : 

Accruing  on  a  current  account 106 

In  cases  of  ft*and lOj 

Certain,  may  be  Joined .JJJ 

Of  demurrer 284 

Joinder  of.    (See  Joinder  qf  Causea  q/"  Action. ) 

CertlicBtM : 

Of  deposit,  when  given  In  lieu  of  bail 868 

Of  interest  of  defendants  in  rights  and  shares 

of  corporation •■•..  412 

Of  Judges  of  court  of  appeals  and  New  York 
common  pleas  to  Ue  fileil  with  the  secretary 

tnry  of  State ..^.. ^82 

Of  service  of  summons  by  the  sherin 178 

That  title  came  in  question  on  trial 76 

What  to  contain 82 

Certlic^  C«py : 

Of  order  appointing  receiver  to  be  filed  with 
connty  clerk 573 

CkaiiWn  : 

Adjournment  of  special  term  to 47 

Buainaasat 47 


Ommhtn^CimUnued.  pao«- 

Onlers  at>  vacated  or  modified,  proceedings  at  645 

Appeal  ftom 646,670,  680 

(See  Judge  at  Chambert.) 

€bMg«: 

Of  place  of  trial 150,  151 

Kflect  of  change 150,  151 

For  witnesses'  convenience  and  the  promo> 

tion  of  Justice 151 

Oi'der  for  transfer  of  papers 151 

When  an  impartial  trial  cannot  be  had 151 

When  proper  county  is  not  designated. ......  151 

Charter : 

Of  city  corporations,  Jurisdiction  of  Justices' 
couiis  in  action  on 90 

Of  corporations,  action  against  to  be  brought 
by  attorney-general 895 

Ckatteto : 

(See  £food8  and  Chattelt,    Per§onai  Property.) 

areatt  CobiIb  : 

AdSoumedjnry  may  be  drawn  Ji>r  t 

Judge's  Inability  to  hold 47 

notices  of  trial  for,  to  be  given 47 

supervisoitl  to  provide  rooms  (br  holding. . .    46 
when  supervisors  fiiil  to  provide  rooms, 

d u  ty  of  sh eriir. 46 

appeals  firom,  to  general  term 680 

courts,  statutes  concerning,  repealed 40 

when  and  where  held 46 

special  or  extraoitUnary  terms  of. 46 

adjournment,  how  eflbcted 47 

issues  of  fiict  triable  by  Jury  to  be  tried  at. .  446 
of  law  to  rie  tried  at,  or  at  spocial  term. ...  446 

Jurisdiction 44 

of  United  States,  removal  of  canses  firom 

State  coui-ts 42 

aty  Ctirt  •f  BrMklyi : 

Removal  of  causes  firom,  to  supreme  court. . .    48 
Term  feesin 25 

City  •f  New  Imk : 

Actions  against  mayor,  aldermen  and  com- 
monalty of 170 

aTf  1  ActlMS : 

AFFKAL8IH.    (See  Appeait,) 

Actions  on  judgments,  how  ajw  when  to 
be  brought : 
Actions  on  Justice's  Judgment 98 

•  Leave  to  bring  actiom 

when  leave  must  be  obtained 98 

when  leave  need  not  be  obtained 94 

bringing  action  without  leave M 

Jointstocic  company 94 

service  by  publication 94 

Time  of  commencing  civil  actions: 

pleading  defense 97 

Defore  surrogate 96 

foreclosure  of  mortgages 98 

general 98 

CiTIL  AND  CRIMINAL  ACTIONS.     (See  ^C^ioiW.) 

CnriL  AND  CRIMINAL  REMEDIES.    {Sw  Reme- 
dieM.) 

Admission  of,  by  answer 428 

Against  deceased  person,  cost  of  proceedings 

on 630 

Llmitol  time  for  making 98 

Ot  third  party  in  supplementar}'  proceedings,  578 

Personal  notice  of  having  none 162 

Satislkctlon  of,  order  for 428 

To  real  property,  additional   allowance  to 

costs  in  proceedings  to  determine 616 

{See  Adverse  Claim.    Bill  of  Particular: 
Conflicting  Claim.  Demand.  Ejectment.) 

ClalB  Md  DcllTery : 

Claims  of  thlnl  party 878 

Dnty  of  sheriir  as  to  keeping  and  delivery  of 

Xiroperty  taken 377 

Tn  Justices^  Courts  t 

affidavit 61 

defendant  may  require  return  of  property,    62 

dii-ccllon  to  constable 62 

duties  of  constable ....    62 

•  Ifeesof Justice 68 
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inuhmmlr^Cmtimted.  'aob. 

AtUickahU  property « 

general 400 

partnership  property 400 

mortgage 400 

bonds 400 

goofls— consignments 400 

debts— deposits 4 10 

extent  of  the  levy 410 

letters  and  correspondence 410 

property  oat  of  the  county 410 

title  of  property 410 

Mode  o/ proceeding  t 

manner  of  proceeding 407 

real  estate 40B 

personal  propeity 406 

vessels 406 

duty  or  sheriff 406 

inventory  to  be  returned  within  ten  days  . .  406 
sheriff  may  require  bond  of  indemnity  be- 
fore seizure 406 

effect  of  Judgment 400 

Pbocrbdtnos  in  casb  or  pkrishablb  raor- 

BBTY  OR  VB08EL  .' 

potatoes 4U 

statutory  411 

vessels 411 

Pbopertt  or   roREioir  omfosatiovb  and 

or  KOV-RBflrDEMTS.  OS  ABflCONDINO  OK  OON- 
CBAUtO  DBrBNDANTS  MAT  BB  ATTACHED  :      . 

nature  of  the  remedy  by  Mtachroent SOO 

cause  of  action,  foreign  corporations 400 

summons  and  attachment,  superior  court. .  400 

joint  debtors 401 

attachment  lien 401 

residence 401 

conditions  rtn>l  grounds  for  the  attachment.  402 

SBCUSITT  ON  OBTAINING  WARRANT  : 

amendment 406 

flling 406 

surety 406 

recovery '. 407 

SHBKirr'B  rsEs: 

right  of  the  sheriff. 418 

settlement 418 

sheriff  as  tmstee 410 

agents— expenses 410 

UNDBRTAXINO    on     THE     PART    Or     THE    DB- 
rBNDANT: 

moving  to  set  aside 417 

sureties 417 

action  on  the  bond 418 

appeal 418 

Warrant,  bt  whom  okanted  : 

natiir.'  of  warrant,  process 409 

Warhant  to  whom  dihgcted,  and  what 
to  rkquirb  : 

no  return  day 407 

omissions 407 

signature 407 

When  action  to  recxiter  notes,  etc.,  or 

defendant  may  BE  PROSECUTED  BY  PLAINT- 
irr  IN  THE  ACTION  IN  WHICH  THE  ATTACH- 
MENT ISSUED: 

substitution  and  Joinder  of  parties 410 

undeit^lng 415 


WARRANT,    AND 


WHEN    SHERirr  TO    RETURN 
FR0CBEDIN08  THEREON: 

return 418 

itteB4«Bi«  bT  P6flt  jBron : 

County  Jndffe  to  designate  day  of;  for  trial  of 
issuesof  laot S8 

AttBIBfJ: 

Admission  as,  application  for 10 

(See  Bules  of  Court  qf  Appeals  and  Rttlee  qf 
Supreme  Court.) 
Judgment  on  bond  and  warrant  of,  executed 
b^reJuiyl,  1848 776 

Atttraey4!«Benil : 

Actions  by  the 4.^0 

Procaedings by,  in  vacating  patent.... »...»..    10  j 


itt«nMy  tr  kpstXi  »« 

VerillcatioD  by.  (See  Vai^UsaUim  ef  F^MOuig.) 

AjCl  wU  N«C6: 

To  be  taken  on  removal  of  Jndioial  ofleea...  tt 


(See  Arreet  and  BaiL) 

(See  InierpHieader,) 

BBBkilg  iM«flatlOM: 

Statnte  of  limitations  not  applicable  to  actions 
against  IV 

■nklig  CtrporatlMf : 

Provisions  of  "Act  to  regulate  proceediop 
aninst  corporations  bv  iqjnnction  smi 
otherwise,  **  not  applicable  to W 

iMdL  IfBtCI: 

Statute  of  limitations  not  applicable  to  so- 
Uons  on 1* 

Bantrd,  G«bii;6  €. : 

Associate  instlce  of  supreme  oonit,  Urst  de- 
•  partment * 

BwBtri,  ImK$lk  F.: 

Presiding  Justice  of  sapreme  court,  seeoad 
department -. " 

BUI  vf  ExceptlMfl : 

Unnecessary..... ^ 

(See  £ro(pMoM. ) 

Bill  •!  Kiekaigc : 

(See  BUU  and  Noiet.) 

BUI  Bf  PaiUcBlan : 

Amending ....IS,  40 

How  TO  STATE  AH  AOOOUNT  DT  PLBADIVe.' 

Bill  cf  partieulurM  I  ^ 

special  contract. ^ 

references 2 

indebtedness 2 

nature  and  use  of  the  bill ^ 

sufficiency S 

conversions. 2 

no  bill 2 

eCfect  of  order  for  bill 2 

time 2 

relation  to  complaint 2 

defoctivebiU 2 

rentsal  of  ftiU  b!U 2 

relation  to  the  answer g 

policy  of  insurance 2 

equitable  action,  flirther  account. ^ 

BHl8  Bid  BfBtM  : 

Assignment  of,  provisions  not  to  spplj  ^^ 

trai;sfor Z 

Costs  in  actions  on !S 

'Parties  to  action mJ 

Pleadings  in  actions,  or  defense  upon --.^ 

When  circulated  as  money,  limitatioiis  <» 
action * 

Bold: 

Action  on •*'  « 

Certain,  Jurisdiction  o(  Justioes  of  the  pesee,  " 

Costs  of  several,  on  same  bond V'iiiM.' 

.    Judgment  on,  executed  before  July  l«i^ 
{fieeOjflcialBond.   Surety,    Bond,    under- 
taking.   Replevin  Bond.)                  ^.  ^ 
To  sheriff,  or  attachment,  how  dispoaea  w^ 
on  Judgment  for  defendant 

Botks: 

Certain,  to  be  kept  by  cleric. ••'^r' 

(See  Diecoverg.  Tnepection.  Judgment.  Boo^ 
Production.) 

Brady,  JobB  B. : 

Judge  of  court  of  common  pleas  of  city  ^ 
county  of  New  York,  election  to  flU  vscancj  ^ 
occasioned  by  resignation  of. 


Index. 
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Misliis  to  New  Fartlfs :  pa«>- 

Court  whkn  to  decide  controvbkst  or 

ORDER  other  PARTIES  TO  BE  BROUGHT  IM  : 

General  natet » 

deciding  con fcroyeray 145 

bringing  in  parties 1^ 

partli'S  asking  leave  to  come  in 146 

m  wliat  canes  iMirliea  may  come  in 146 

BraVrr : 

Liability  of,  to  arrest SIS 

BrMklyn  City  C«art: 

Judges,  how  cuosek  : 

compensation  of. SO 

expenses,  bow  defrayed 80 

ofnciai  term  of. 30 

removal  of  causes  fh>m,  to  supreme  court,  43 

to  ap|>oint  cblef  Judge —  — 30 

termofoffice 80 

vacancies  in  office  of,  bow  fllled. . . ; 80 

Baflkto  : 

Superior  court  of  citt  of  : 

Judges  composing SO 

compensation  or. 80 

bow  chosen SO 

term  of  office  of. SO 

to  appoint  chief  Judge  fi-om  their  number. .    80 

term  of  office  of  chief  Judge 30 

removal  of  causes  from  to  supreme  court. .    43 

vacancies,  how  fllle<l 80 

justices'  courts  in,  appeals  Aroip '. .  6B4 

superior  court  of. 605 

luliMfl  oif  of  Coirt : 

When  Judges  may  transact 47 

^See  Jw^  ai  chambera.) 

By  Law : 

Of  city  corporation,  action  upon  within  Juris- 
diction or  Justices'  court 90 

O. 

Caleidar : 

Courts,  control  over  its 450 

Cause  not  on 450 

Forterra  noticed 450 

Regular  order  on 450 

When  may  be  corrected 450 

Preibrenc'eon  the 450 

Cardoso^  Albert : 

Associate  Justice  of  the  supreme  court,  ilrst 
department 40 

CaM: 

As  agreed  on , —  :••••. "^ 

In  court  of  appeals  when  rehearing  is    or- 
dered, opinion  of  Judges  to  be  filed  with 

reporter ^ 

New  trial,  motion  for 470 

On  trial  of  question  of  fiict  by  the  court 477 

Settlement  of • •••••  460 

When  nut  provided  for  by  Code,  proceeiungs 
in «<» 

Caases  ef  Artloa : 

Accruing  on  a  current  account 106 

In  cases  of  ft-aud 101 

Certain,  may  be  Joined ,306 

or  tlerauner • •  •  -•'• —  w*4 

Joinder  of.    (See  Joinder  cf  Cautet  of  AcHon. ) 

Cartif  tatn : 

Of  deposit  when  given  in  lieu  of  bail 808 

Ofinturcst  of  defendants  in  rights  and  shares 

ofcorpoi-alion in 

Of  Judges  of  court  of  appeals  and  New  Yorlc 

common  pleas  to  be  flleil  with  the  secretary 

tnry  of  State ••    v-vni; ,!! 

Of  service  of  summons  by  the  shenn 178 

That  title  came  in  question  on  trial 76 

What  to  contain 32 

Ccrtlf  ad  Copy : 

Oforder  appointing  receiver  to  be  filed  with 
county  clerk 578 

ChaBilwn : 

AcUoummeat  of  special  term  to 47 

Bnainessat 47 


ChaaWrs— Conlintfei^.  i'aob. 

Orders  at  vacated  or  modified,  proceedings  at  645 

Appeal  ftom 646,670,  680 

(See  Judge  ai  CkamJbert.) 

Chaage: 

or  place  of  trial 160,  151 

KflTectofcliange 150.  151 

For  witnesses^  convenience  and  the  promo- 
tion of  Justice 151 

OrderfortransAer  of  papers 151 

When  an  impartial  trial  cannot  be  had 151 

When  proper  county  is  not  designated — ...  151 

Charter : 

Of  city  corporations.  Jurisdiction  of  Justices' 
courts  in  action  on 90 

Of  corporations,  action  against  to  be  brought 
by  attomey-general 385 

Cbattato  : 

(See  Goods  a$ui  ChatteU.    Penonal  Property.) 
drealt  Caarts : 

AtUoumedjury  wtajf  he  drawn  Jbr  t 

Judge's  inability  to  hold 47 

notices  of  trial  for,  to  be  given..... 47 

supervisoi'S  to  provide  rooms  for  holding. . .    46 
when  super\'i>«orB  foil  to  provide   rooms, 

duty  ofsheriff 46 

appeals  f^om,  to  general  term 680 

courts,  statutes  concerning,  repealed 40 

when  and  where  held 46 

special  or  extraoixlinary  terms  of. 46 

ac^ournment  how  efilboted 47 

issues  of  flict  triable  by  Jury  to  he  tried  at. .  446 
of  law  to  ne  tried  at,  or  at  special  term. ...  446 

Jurisdiction 44 

of  United  States,  removal  of  causes  fh>m 

State  courts..... 43 

City  Caart  of  Broaklya  : 

Removal  of  causes  fVom,  to  supreme  court. . .    43 
Term  ibesin 25 

aty  of  Hew  Tarfc : 

Actions  against  mayor,  aldermen  and  com- 
monalty of ^ 170 

CItII  AaiaB8 : 

Appeals  IN.    (See  App^oit,) 

Actions  on  judgments,  how  axd  whsn  to 
BE  brought : 
Actions  on  Justice's  Judgment 08 

•  Leaive  to  bring  action  i 

when  leave  must  1>e  obtained 98 

when  leave  need  not  be  obtained 04 

bringing  action  without  leave 04 

Joint  stock  company 94 

service  by  publication 94 

Time  of  commencing  civil  actions: 

plearling  defense 97 

before  surrogate 96 

foreclosure  of  mortgages 96 

general 96 

Civil  and  criminal  actions.    (See  AdUme.) 
CiTiL  AND  criminal  REMEDIES.    (See /tone- 
diet.) 

OalBIS  : 

Admission  of,  by  answer 428 

Against  deceased  person,  cost  of  prt>ceodings 

on «0 

Ltmitol  time  for  making 98 

Ol  third  party  in  supplementary  proceedings,  578 

Personal  notice  of  having  none 162 

Satlsflictlon  of,  order  for 428 

To  real  property,  additional  allowance  to 

costs  in  proceedings  to  determine 615 

{Set  Adverae  CUUm.    BiU  of  Pariiculan. 
Convicting  Claim.  Demand,  ^fectment.) 

ClalBi  aad  Delivery : 

Claims  of  third  party 378 

Dnty  of  sheriff  as  to  keeping  and  delivery  of 

property  taken 877 

In  Jutitieee^  Court$ : 

affidavit «l 

defbndant  may  require  return  of  property,    62 

direction  to  constable 62 

duties  of  constable 82 

•  fbes  of  justice 88 
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Appuk  to  Craity  Coirt,  fU.-'Contimed.    paob. 

cosfca  and  ratnin  fee 706 

return  iiiu»t  at  least  set  forth  the  sub- 

»taDce  of  the  pleadings 705 

oriiriiial  return  mu^t  be  produced  on  the 

argument 706 

rulo 706 

Secukitt  to  stay  EXECOTlOy: 

undertakiuff  must  be  given 701 

Justice's  judjouent  not  superseded  by  appeal  701 

judgment  aUirmed  or  reversed 701 

appeal  must  be  on  statuatory  grounds 701 

when  the  questiou  as  to  whether  the  pro- 
visions of  the  Code  have  been  complied 

with  can  ^rise 702 

what  will  operate  to  supersede  a  stay 702 

stay  of  proceedings  violated 702 

effect  or  the  stay 702 

The  appeal  t 

What  aueation*  may  he  renewed  .■  denial  of 

jury  trial 711 

appellate  court,  restriction 711 

appellant  may  show  want  of  jurisdiction.  711 
entry  of  Judgmeut,  subject  to  opinion  at 

eeneral  term 711 

ol^eciions  raised  in  the  argument 711 

amendments 711 

questions  of  practice  in  the  court  below, 

discretion,  etc 711 

defective  return 711 

dlscreiion,  substantial  rights 711 

opening  judgment  by  consent 711 

opening  justices'  judgmeuis 711 

Questione    not   reviewable}  objeciions  first 
raised  oil  appeal  .- 

competenoy  of  an  expert 711 

creiubUity  of  witnesses 711,  712 

det^tive  pleadings 711 

amendment  on  appellant's  motion 712 

objection  must  be  reasonable 712 

leading  questiou 712 

competency  of  a  witness 712 

Bufliclency  of  the  evidence 712 

withdrawal  of  a  juror 712 

defense  of  coverture 712 

misjoinder  or  non-joinder  of  parties 71*i 

incompetent  and  madmissible  evidence —  712 
what  objection  may  first  be  raised  on  appeal,  712 

The  judgment  .• 

When  U  vnll  be  reversed  i  fiiihire  to  render 

judgment  within  statutory  time 706 

last  day  Iklling  on  Sunday 706 

Ume  may  bo  extende<l  by  stipulation 708 

omission  of  proof  applied  onl^*  in  part. ...  709 
action  commenced  by  next  fnend  instead 

of  by  guardian 709 

proceedinge  by  justice  before  the  expira- 
tion of  the  hour 709 

rendering  judgment  before  the  counsel 

has  concluded  his  argument 700 

judifment  conclusive,  notwithstanding  en- 
tered by  stipulation 709 

mistake  of  justice  that  no  cause  was  pend- 
ing   709 

short  summons,  no  proof  of  non-residence,  709 
When  it  trill  not  be  reversed  i 
amendment  from  breach  of  contract  to  tort.  709 

misstatement  of  ground  for  review 709 

admission  of  improper  evidence,  abundant 

competent  evidence 709 

reference  to  affidavit  and  proceedings  in 

court  below 710 

assumption  of  the  existence  of  material  fact,  710 

conflict  of  testimony 710 

pleadings 710 

variance  between  pleadings  and  proof. 710 

former  judgment 710 

stipulation  must  be  brought  to  the  attention 

of  the  court 710 

respondent  must  bring  cross-appeal  in  order 

to  take  advantage  of  error 710 

objection  to  manner  of  proving  a  tact 710 

illegal  evidence  not  a  fatal  error 710 

"Error  in  lact," 710 

Reprisal  of  motion  to  adjourn  the  trial 710 

Bocalling  a  witness  after  the  case  declared 

closed 710 

rieadings  cannot  be  changed  on  appeal 711 

8BTTINO  OIT  COSTS  ON  RECOVERY: 

Apnellanria  cost  swhen  case  heard  on  ratum . .  718 
To  oe  heard  on  original  papers,  or  certified 
copies. . ., , 707 


AMMflte  to  Cr»t  of  ippeato  ^^ea. 

If    judgment  bb   to  deuvss  DoocusBn^ 

l-HEY  MUST  BE  UEfUttlTED: 

Claim  and  delivery 674 

If  TO  EXECUTE  CONYEYAKCE,  IT  MUST  BEEXS- 
CLTED  AMD  DEPOSFTED: 

£xecntion  and  suiety 674 

Deed — ^new  instrument 674 

In  what  cases: 

Adfiudged  cases^-appeal  doe»  not  He: 

M'el^ht  of  evidence 88 

costs 665 

testimony  conflicting 80 

inserting  names 66S 

record 6BS 

.  appeal  too  late.... 8B 

demurrer 80 

street  commissioners 665 

mortgaged  premises 665 

extra  allowance 86S 

matters  of  allowance 60 

intermediate  orders 66S 

objections 666 

discretionary  allowances 6^6 

unappealc<l  jmlgmcnt 686 

municipal  corporations— costs 6* 

attachment 696 

irregularity 668 

striking-  out  answers 866 

discontinuance 666 

regular  judgment 8B6 

collecting  taxes 866 

injunction 89S 

ejectment  —  exceptions 25 

verdict 8» 

rehearing — examination 666 

—  defense 688 

—  damages JB 

alter  judgment Jw 

order  of  arrest 8S7 

stay  of  proceediiif^s — report . . . . • 867 

Sro\  isional  remedies JJ 
ivorce 8w 

frivolous  answer — examination ^ 

master's  or  receiver's  snle ^ 

jury— credibility  of  witnessea 6w 

new  trial— surprise ^ 

—  new  evidcnee 867 

—  judgment  reversed Jw 

—  awarding  issues ^ 

injunction ^ 

old  comrtion  pleas 8™ 

referee— judgment Jk 

—  adjonmmcdt ^ 

—  error ^ 

—  specific  finding Jw 

—  apportionment  of  costs '•••  J^ 

—  reoiKjning  case fS 

will... g 

wan-ant  of  attorney •••  ^ 

executors 2 

case 2 

j udicial  sale ^ 

interlocutory  deci*ce ** 

ft*aud  or  collusion J* 

Biin'ot^ato  ^ 

foreclosure 2 

toIlg»te   J" 

amending  answer...- "^ 

filing.... 2 

compulsory  elcctlou ^ 

statement S 

appraisal — railroad ^ 

judgment  by  defaidt J* 

partition ^ 

application — receiver ^ 

—  amended  answer 2 

removal  of  cause ^ 

stay  of  trial S 

sale  of  lands ^g 

amending  judgment "  * "  S 

oxeculion S 

dam  ages 2J 

dein  urrer—  foreclosure JS 

recovery  of  possession iS 

certiorari S 

equity  of  suit S 

awaril S 

extending  time 

Adjudged  cases— appeal  lies  t  ^ 

gen  e  ral JJ 

new  trial— <lecision  by  de£aalt '""  S 

writ  of  assistance ; 
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Relation  op  affidavit  to.  (See  If^netwM. 
AcHom.    Summons. J 

C^MpnUtlOB  of  TiBC : 
Time,  how  computed  : 

notice  of  trial 760 

notice  of  the  adjastment  of  costs 7flB 

notice  of  a  motion 760 

nuti(*«  of  an  appeal 760 

additional  time  to  answer 760 

Cm^KImh  Precf4cBt : 

Hovr  pleaded.  (See  Pleading  CondUions  Pre- 
oedent.j 

ConfcsslM  of  Jn^inirat : 
Confession  of  judgment  without  action  : 

Judgment  may  be  cot^fiused'  for  debi  due  or 
contingent  UabUitv  t 

tort.. 726 

(leA^ndant  in  custody 726 

security  for  future  advances 7% 

Joint  debtors 728 

public  oiflcer 7% 

married  women 796 

trustee 737 

fmrtners 727 
unaiic ? 727 

not  a  violation  of  injunction 727 

setting  aside  Judgment 727 

Filing  same  and  entering  judgment  : 

entry  of  Ju<lgroent 731 

amending  entry  of  Judgment 781 

perfecting  judgment 782 

Statement  in  wuitino,  and  form  thereof: 

Setting  aside  judgment  t 

on  motion  of  Junior  judgment  creditor 780 

on  motion  of  a  subsequent  bona  llde  pur> 

chaser 730 

In  an  action  in  the  nature  of  a  creditor's  bill  730 

not  limited  to  judgment  creditors 731 

not  on  motion  of  an  assignee  for  the  benefit 

of  «;reditors 731 

not  on  motion  of  a  creditor  at  large 731 

not  on  motion  of  a  person  elaimmg  to  be  a 

judgment  ore«1itor 731 

Judgment  conltosed  directly  to  a  thiitl  party  731 

cannot  be  iro|ieached  eoUaterally 731 

irregularity 731 

burtlen  of  proof 731 

compelling  an  amended  statement 731 

StatemenU  held  inn^jgieientj 

promlasorv  notes 720 

goods  sola  ami  delivered 789 

money  lent 729 

Judgment  and  bond 730 

statement  sufflrient  in  part 730 

Statements  held  sufficient  t 

promissory  notes 727 

goods  solff and  delivered 728 

money  lent 728 

sunictent  as  between  the  parties 730 

sta  ement  may  be  amended 730 

verification .• . . .  730 

sigiuiture : 730 

entry  of  Judgment 730 

pre»umplion 730 

Coi^table : 

Complaint  against: 

for  not  returning  an  execution 203 

for  surplus  money ,  20? 

refusal  to  deliver  property  attached 20S 

CMUrncIlM  df  FlM^lEfEfl : 

(See  Pleadings,  how  construed.) 

Coifenpts : 

Proceedings  to  punish 19,20.    Zi 

CoBtracts : 

Forcigrn,  jurisdiction  of  State  courts  over. ...    24 

€•■!  rdTeny : 

Submitting  without  action.     (See  Submitting 
controversg.) 

CoBveaieBce  ef  Witntssfs: 

Changing    place  of  trial    for.     (See    Trial, 
place  of.)  ,        "*" 


Corp«nitlM8 :  rkGB. 

Abatement  In  actions  by.    {See  abatement  t^ 

actions.) 
Asso^.intions  liable  to  attachment,  proceed- 

ii.g8  against 411 

Corporate  name,  defendant  suing  defendant 

by :. 204 

I>efendant*s  interest,  certificate  of,  to  be  furn- 
ished by 412 

Dissolution  of. 18,    19 

Foreign 24,26,  204 

Injunction,  security  by,  In  cases  of. 302 

Injunction  to  suspend  business  security  upon..  395 

Moneyefl  actions  against  trustees  of 224 

Receiver  of ;  rights,  powers  and  duties 85S 

Keligions 2W 

StocRholders  of  actions  against 22* 

(See  Parties  to  actions.    Jlailroad  corpora- 
tions.) 

Costs  !■  (ItII  AetldM: 

Allowance  in  addition  of  a  fercentaob 
ON  recovery  of  claim: 

When  extra  aUowance  cannot  be  had^-exam' 

pies  I 

restraining  another  action 615 

restraining  violation  of  written  agreement,  616 
specific  performance,  sale  of  real  estate. . . .  616 

assessment  of  damages  by  Jury 615 

*    fbrcolosnre  of  meGhanics'^lien 616 

try  title  to  an  office 616 

under  laws  of  1841,  chap.  841  ;  and  laws  ot 

18U,  chap.  327 616 

only  on  recovei*y  of  Judgment 616 

to  restrain  foreclosure 616 

to  set  aside  conveyance 616 

doubtful  cases 616 

)>roceedings  to  compel  the  determination  of 

claims  to  real  estate 616 

who  can  mitke  the  additional  allowance. ...  616 
additional  allowance  in  court  of  appeals. ...  616 
warrant  of  attachment  subsequently  set 

aside 616 

no  motion  necessary 616 

for  whose  Iwneflt  limited 616 

construction  of  the  section 616 

appeal— court  exceeding  its  discretion 616 

common  fund— counsel  fees 616 

efltect  of  oflier  to  allow  judgment 016 

appeal  from  judgment  at  special  term , 

new  trial — defeats  order  fee 61 

practice  In  second  district 

—  costs  of  motion  for  allowance Bl9f 

what  consi<1erations  should  govern  allow- 
ance  616 

fyivolous  answer ...  617 

allowance  in  case  of  surety 617 

When  extra  allowance  mttg  be  had  i 

examples 615 

—  In  legal  or  eqnitable  actions 615 

—  equitable  actions— forc<*4osnre 615 

—all  actions  prosecnte<1  by  attachment 615 

—  settlement  of  eqnitable  actions 615 

—  attachment,  settiement,  stipulations  to 
pay  costs 615 

Amount  of  costs  allowed  : 

Subdivision  1,  f  307  : 

costs  for  all  proceedings  before  notice  of 

trial 606 

amount  dofiends  not  upon  the  pleadings 

bnt  upon  the  nature  of  the  action 606 

power  of  the  court 668 

costs  of  opi^osing  motion 608 

motion  noticed  for  two  puriKMes 608 

costs  on  ai>p1ication  for  judgraent 606 

additional  allowance— necessary  parties...  606 

example  of  Improper  parties 608 

when  the  objection  may  be  taken 606 

Subdivision  2,  $  807  : 

what  is  a  proceeding 608 

what  fees  included,  when  verdict  set  aside.  608 
taxaltle  but  once,  though   cause  oftener 

noticed 608 

amendment  after  demurrer 608 

costs  on  dismissal  of  complaint 608 

defendant  let  in  after  judgment 606 

service  of  serving  subpoenas 609 

Cause  put  over  by  request 609 

cause  put  over  on  payment  of  cost. 009 

Subdivision  3,  $  307  : 

post|>on{ng  a  cause  at  the  circuit 009 

argument  of  motion  for  a  new  trial  at  spe- 
cial term 609 

constmction  of  subdivision 609 
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Mff%ak  to  €*irt  of  Apipeato— Con<t«u€<2.      paob. 

dlunisaal 67S 

two  def^nclanU B7I 

statutory  charare <l7i 

measure  of  UabUity 07S 

Securitt   when  judouemt  18  TO  dklxvkr' 

PBOPKSrr,  OB  FOR  A  BALB  Or  MORTOAUBD 
PBKMISES: 

Stay  of  proceedings 875 

amount  of  security 875 

Stat  of  rRocEEi>iNoa  upon  sbcubity  giten  : 

appeal  perliicted 875 

security— elTeci  of 675 

execution 675 

executors 675 

stay  of  proceedings 675 

action 676 

UNDBVTAKIXOB  may    be   XM  one   1M8TBUMEMT 
-    OB8EVERAL: 

Stay  of  prooeetlings 676 

amendment 676 

costs 676 

uideitaklng  must  be  died 678 

AppMb  to  CtMral  Terai : 
Appbalb  trov  ciRcnm  and  special  tbrms 

TO   flAMB   CX>URT    IM  GENERAL   TEK3C;    SECU- 
RITY ON  APPEAL  : 

Death  of  party  pendinff  amMdl  t 

order  of  affirmance,  bydefar.lt 6B4 

foreign  representative 084 

Judgment  nuuc  pro  tunc 684 

re-anrnment — conflict  of  evidence 684 

overlooking  antliorities  684 

misunderstanding  of  flicts 685 

misapprehension  of  recent  decisions 6:0 

introducing  new  evidence 686 

opening  Judgment  by  de&ult  on  appeal- 
motion,  where  matie 685 

subsequent  general  term 685 

practice  of  New  Yoric  superior  court 685 

waiver  of  irregularity 685 

Judgment  appealable  to  the  general  term  t 

fluHlJudgiiient 681 

when  Judflrment  deemed  entered  by  direc- 
tion of  single  Judge 681 

without  olijectlon 6'il 

Question  of  fitct 681 

frivolous  demurrer 681 

after,  as  well  as  befon*.  Judgment 681 

no  appeal  lies  from  a  judgment  by  defiinlt. .  661 
any -one  or  more  co-plaintlflb  or  co-defend- 
ants may  appeal  alone 681 

setting  aside  a  submission  681 

satinfactlon  of  Jn<lgmont  after  appeal. ......  681 

Judgment  on  appeal  i 

where  certiflea 684 

In  fiivnr  of  appellant 684 

re-trial  on  same  eviilence 684 

Judgment  for  costs 684 

order  of  general  term 684 

Undertakina—etay  of  proceeding* » 

no  undertaking  necessary 681 

when  stay  of  proceedings  Is  desii^  by  ap- 
pellant   681 

slay  of  proceedings  may  be  ordere<l  without 

undertaking 681 

restitution 682 

insolvency  of  sureties 682 

amount  of  security 682 

stay  of  ttale 682 

non-i-esident  plaintlflT. 682 

liability  of  sureties 689 

omitting  to  make  a  case 682 

noticing  for  argument 662 

order  of  hearing 682 

dismissing  appeal 682 

What  quegtione  may  or  may  not  be  raised  on 
tmpealt 

▼enflc t  against  evidence 682 

question  as  to  the  Jurisdiction  of  the  court.  682 

admission  by  attorney 682 

court,  at  general  term,  cannot  find  flusts  on 

which  to  base  a  final  Judfinent 

order  of  arrest 

where  complaint  falls  to  state  a  cause  of  ac- 
tion   

objections  apparent  upon  the  record 683 

omectlons  not  raised  at  the  trUl 683 

what  is  assumed  as  true  on  the  trial 683 

rsqnest  to  submit  to  July 


Appeata  to  €racnl  Tera— Tonfiinietf . 

authority  of  general  term  on  appeals. . . 

8resnm|kions  on  appeal 
dlure  of  proof. 

waivinj)^  trial  by  Jury 68S 

red.iction  of  dami^es M 

supplementary  proceedings 68S 

defective  complaini W4 

erroneous  conclusions  of  law M 

admission  of  illegal  or  irrelevant  teatlraony  tt4 

Irrcgularitv  on  the  calendar M 

where  assignees,  Ibr  bencllt  of  erediton, 
buy  in  trust  property  sold  under  prior  in- 
cumbrances  tt4 

Orders  at  chambers  to  be  bmtbred  beforb 

APPEAL: 

ex  parte  orders M 

on  motions  made  at  chambers 96 

onier  improperiy  entered M 

order  at  chambers  as  of  special  term M 

Obders  by  a  snroLE  judge  mat  bb  appealed 

FROM  IM  CERTAIN  CASES : 

Caeee  in  udtich  an  appeal  lie»  t 
f^om  an  order  at  circuit  refbaing  a  post- 
ponement of  trial M 

fk-om  an  order  granting  an  attachment 68S 

IW>m    an    order  relUslna  an   attachment 
against  a  witness   for    disobeying  a  sob* 

pOBua t M 

ft'om  an  order  denying  a  motion  for  a  com- 
mitment for  disobeying  a  mandamus M 

flrom  an  order  Ibr  the  plalntiir  to  pay  the 

defiendant^s  costs M 

flrom  an  order  permitting  an  amendment  of 

a  complaint M 

firom  an  order  of  reference  after  Judgment 

by  defknit M 

fyom  an  onier  in  a  divorce  suit M 

firom  an  order  directing  the  defendant  to 

pay  the  amcmnt  admitted  by  the  answer.  99 
ttom    an   onier  striking  out  matter  in  *^ 

pleading 9B 

trom  an  order  denying  a  motion  to  have  the 

complaint  made  more  definite  and  certain  w 
from  an  order  in  supplemvntao'  proceed- 

lugs •• 

ftrom  an  order  restraining  a  plainUff  finon 

proceeding  to  trial •  •  ■* 

from  an  order  denying  a  motion  to  set  aside 

proceedings  for  non-service  of  summons,   w 
fW>m  an  order  denying  a  motion  to  set  aside 

an  execution ^ 

flrom  an  order  denying  a  motion  to  enter  so 

exon«r«^r  of  bail .•••  • 

fh>m  the  decision  of  a  surrogate  admitting 

a  will  to  probate ''• 

fW>m  the  decree  of  a  surrogate  ref^islng  to 

admit  a  will  to  probate "^ 

firom  an  order  mrectlng  a  reference  in  *  ^^ 

case  authorized  bylaw ^ 

fH>m  an  order  opening  a  Judgment  against 

the  city  of  New  York g 

fVom  an  order  opening  an  inquest ^ 

from  an  order  denying  a  motion  to  open  a 

Judgment  by  defhult Vj" 

from  an  order  denying  a  motion  to  set  aside 

a  report  of  referees •  •  •  ^ 

trom  an  order  refusing  leave  to  examine  the 

adverse  party  before  the  trial •* 

lyoin  an  order  denying  a  motion  to  enter 

saUsfhctiou  of  a  Judgment •  •  •  •  '^ 

ttom  an  order  refusing  to  set  aside  a  Jndg- 

ment ^ 

trom  an  order  allowing  an  action  to  l>e  c^ 

tinned  in  the  name  of  surviving  plaintiia-  ■* 
trom  an  order  setting  aside  a  sale  In  Ibie- 

closure '*' 

f^om  an  order  dismissing  proceedings  on 

an  attachment  fbr  contempt -^ 

JVom  an  onier  permitting  a  defiBudant  to  pat 

in  a  supplemental  answer 1^' 

lh>m  an  order  refusing  a  stay  of  proceed- 

ings 2 

ft-om  an  order  granting  an  extra  allowsnee  v 
trom  an  order  denying  a  motiod  to  correct 

an  illegal  .adJQ^tinent  of  costs •  •  •  *^ 

firom  an  order  allowing  bail  to  surrender 

their  principal *^ 

Caaee  in  which  no  appeal  Uee  t 

ftiDm  the  decision  of  a  Judge  granting  or  rc- 

fiising  an  ear  pttrt^.  onier " 

for  deiivin^  leave  to  reply  aller  time  ha^  ^^ 

expired ■* 


Index. 
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flrom  order  rcfuBiiig  to  strike  out  immate- 
rial  impertinent  or  scandaloas  aremieats 
itom  a  pleadinx 677 

Irom  order  appointing  appraiser 687 

ft'om  order  directing  tlie  proeocution  of  a 
board  of  trtistoes 687 

fh>m  order  appointing  a  receiver 687 

from  granting  a  new  trial  and  assessment 
of  damages 687 

fl'om  an  oixlcr  to  show  cause  against  strilc- 
lug  ont  certain  allojatious  in  un  answer..  687 

from  an  order  granting  a  new  trial  on  the 
ground  of  newiy  discovered  evidence. ...  687 

flrom  a  decision  at  the  trial  on  an  applica- 
tion to  amend 687 

fk-om  an  order  granting  temporary  alimony  687 

f^'om  an  order  of  reference 687 

from  the  denial  of  a  motion  to  enter  on  the 
doclcet  of  a  Judgment  the  woi-ds  "securcil 
on  appeal'' 687 

from  an  onlor  granting  or  refusing  an  extra 
allowance 687 

from  an  onier  denying  a  motion  to  set 
aside  a  Judgment  for  irregularity 687 

from  an  order  allowing  or  denying  costs  of 
motion 687 

from  an  order  imposing  terms  as  a  condi> 
tion  for  opening  a  default 687 

from  an  order  denying  a  motion  to  remove 
a  referee 687 

from  an  order  requiring  plaintiif  to  gi\  e  se- 
curity for  secnntv  uf  costs 687 

from  an  order  alfowlng  a  partv  time  to 
malLe  a  motion  with  a  stay  of  proceed- 
ings  , 687 

trom  an  order  removing  a  cause  into  tlie 
U.S.  courts 687 

from  an  order  denying  a  motion  to  be  made 
a  party 687 

from  an  order  in  supplemental^  proceed- 
ings, made  by  a  county  Judge 687 

upon  a  mere  opinion  of  the  court 687 

from  the  decision  of  a  motion  to  open  a 
sale,  under  a  Judgment 687 

from  an  order  extending  time  to  flle  a  stipu- 
lation   687 

from  the  decision  of  a  motion  to  open  a 
deflinit 687 

from  an  order  removing  the  committee  of  a 
lunatic 687 

from  an  order  setting  aside  a  sale  in  fore- 
closu  re 687 

from  an  order  striking  out  an  answer  as 
sham  or  Irrelevant 687 

frt>m  au  order  for  Judgment  on  account  of 
the  fiivulousncss  uf  a  demurrer 687 

from  an  order  denying  a  motion  to  amend 
a  pleading 688 

fi*om  au  order  amending  a  Juilgnient 688 

from  an  order  adding  a  new  party 688 

from  an  order  for  the  discovery  of  books 
and  papers 688 

from  an  order  extending  time  to  render 
their  principal,  on  application  of  defend- 
ants, and  as  ball 688 

from  an  order  allowing  or  denying  a  motion 
to  open  a  default  and  set  abide  an  inquest.  688 

from  an  oi-dor  to  apply  property  of  Judg- 
ment <lebtor 688 

from  the  decision  on  au  application  to  com- 
mit ajutlgment  debtor,  as  for  contempt. .  688 

from  an  order  reducing  bail 688 

Arom  an  order  on  application  of  ball  for 
leave  to  surrender  their  principal 

from  an  onler  denying  a  re- sale  in  fore- 
^osure  

fh>m  an  order  refusing  leave  to  amend  at 
circuit 688 

trom  an  order  adjudging  a  witness  in  con- 
tempt   688 

from  an  order  refnsing  to  dismiss  com- 
plaint  688 

from  an  order  refusing  leave  to  serve  bill  of 
particulars,  after  time  had  expired 688 

from  a  decision  on  the  settling  of  issues. ...  688 

from  an  orrler  entered  by  consent  or  dcfkult  688 
from  an  order  where  there  is  a  reference 
outstanding  and  undetermined 688 

from  an  order  eonfli*ming  report  of  eommls- 
8  ons  fur  opening  streets  in  the  city  of 
New  York 688 

ttom  taxation  of  costs  of  opening  streets  in 
the  city  of  New  York 688 

from  au  order  directing  execution  to  issue 
upon  Judgment  or  dooree 


AfpttH  to  General  Ttrm-^Continned.  paok. 

Hearing  on  appeal  i 

{>apei'8 6i)3 
brnial  and  prelinitnarv  oliJecUuu^i 693 

objection  that  order  aues  not  ctmfurm  tu 

dccisiun 69i 

oblections  to  motion  iiapera  which  might 

nave  been  remedied 698 

presum]>tiun8 682 

argued  together GM 

rule 60-i 

costs tj92 

Order  granting  or  nfusing  a  new  trial  t 

when  reviewed 691 

allerjudgment Qui 

city  court  of  Brooklyn 6(11 

where  aiipeals  are  taken  both  from  the 
Judgment  and  the  order  rel using  a  new 

trial 60] 

to  present  a  question  uf  fact  upon  the  evi- 
dence  6B] 

appeal  to  the  court  of  ap]>ealsfrora  un  order 

*  refusing  a  new  trial 691 

postponement 691 

Security  on  appeali  stay  of  proceeding*  t 

no  security  requii'od 691 

court  may  grant  a  stay  of  proceedings 681 

available  security 691 

perae 691 

enlarging  time 609 

Special  proceedings  t 

section  349  not  applicable 686 

authority  conferred  by  chap.  270,  laws  of 

1854 688 

from  order  confirming  the  report  of  commis- 
slonci-s  uf  appraisal  for  lauds  taken  for 

railroad  purpos(» 686 

from  order  directing  mandamus  tu  issue. . . .  688 
from  oitlcr  denying  motion  to  set  aside  re- 

.   port  of  referee 686 

from  oi'der  removing  a  trustee 686 

in  proceedings  to  charge  the  stockholders 

of  a  bank 686 

from  ortler  of  county  court  ciianging  loca- 
tion of  toll-gate 

In  proceedings  to  charge  the  stockholders  of 

abanic 686 

In  proceedings  for  an  account 688 

in  admitting  a  will  to  probate 686 

A'om  an  ex  parte  order  of  a  county  Judge  va- 
cating au  order  of  arrest  made  by  him. . .  686 
order  removing  the  committee  of  a  lunatic.  686 
order  vacating  or  refusing  to  vacate  an  as- 
sessment for  local  improvements 686 

refusal  to  grant  a  writ  of  prohibition 688 

oi'der  fixing  compensation  of  receiver 686 

on  awarding  a  peremptory  mandamus 686 

as  to  appeals  In  cases  of  opening  streets  In 

the  city  of  New  York 686 

from  a  decision  in  supplementarv  proceed- 
ings  * 686 

outstanding  order  of  re/)9rence 686 

Subttantial  right  t 

definition 600 

ortier  allowing  action  to  be  continued 680 

order  for  extra  allowance  exceeding  the  pre- 
scribed limits 691 

ortler  denying  a  party  the  exclusive  right  to 

a  larse  sum  of  money 681 

order  aenyliig  motion  to  correct  illegal  ad- 
justment of  costs 601 

order  that  In  defkult  of  discoverv  party  re- 
quired to  make  the  discovery  snuli  be  non- 
suited  601 

final  order 691 

Waiver  of  right  to  appeal  t 

waiver 600 

entry  of  order 600 

demuner 680 

the  phrase  "  involves  the  merits,"  how  ap- 
plied  OUO 

Apl^ato  to  Sirpene   €rart   &#■    Saperlfr 

Ceart: 

Afpbal,  whebe  heard  : 

appeal  from  a  snrrrogate's  order 679 

date  of  Issue 679 

appeals  to  county  court,  which  are  trans- 
rorred  to  supreme  court. 679 

In  what  cases  : 

power  of  the  supreme  conrt  on  appeal 678 

motion  ibr  now  trial  must  be  made  in  coun- 
ty court; .  678 
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suinmHry  prcAeedings 678 

discrctionaiy 678 

not  before  J mignic lit 678 

a»  to  caii«i«8  originating  in  a  Justices'  court.  678 

Judgment  by  licruuU 678 

Judgment  entered  by  stipulation 678 

—  error  in  amount 679 

supplementary  proceedings 679 

actjournment 679 

an  peal  from  decree  of  surrogate 679 

city  couit  of  Brooklyn 679 

Security  must  be  oivek  as  upon  apfbal  to 
coujrr  OF  appeals  : 

appeal  ineflTectual  without  security 679 

residence  of  8ur<  ties 679 

Judgment  on  appeal  whbbb  kntebeo  and 
docketed  : 

entering  new  Judgment 680 

appeal  from  circuit  court 680 

Arreit  and  Bail : 

No  PERSON  TO  BE  ARRESTED,  EXCEPT,  ETC.: 

Actio  abolUh  imprUonmmt  for  debt  i 

not  repealed Z4fi 

re  arrest 340 

banlcnipt ...  840 

discharge  of  arrested  party SiO 

assignment 340 

attachment 340 

Pertona  not  lieAle  to  arrest  i 

scnatjrs  and  representatives 838 

electors 338 

policemen 338 

soldiera  anil  sailors 3:^ 

attorneys  and  parties 339 

exemption  in  general 340 

The  tcrit  of  ne  exeat  i 

sot  abolished 84> 

in  what  cM.ses  it  will  be  allowed 341 

what  wi  1  autiiorize  its  issuing 841 

when  it  may  issue 341 

writ  of  onler 341 

who  may  grant  the  writ 341 

secuiity 842 

surrender  of  principal 342 

discharge  of  ciefendaiut 842 

Cases  iH  which  defendant  may  be  as- 
rested  : 

Subdivieion  1  of  eection  179: 

injuries,  etc.,  to  property 843 

injury  to  the  pei-son  or  character 84:} 

action  not  arising  out  of  contract 344 

action  on  contract 344 

What  constitutes  evidence  i 

deilnition 844 

temporarily  within  or  absent  from  the  State,  844 

domicile 345 

intention ^ . .  345 

soltiiersand  sailors 345 

Subdivision  2,  section  179 . 

breach  of  promise  to  man*y 845 

attorney 345 

fiduciary  agent  generally 345 

money  received  for  soles H46 

misapplication  of  Amds 346 

Insolvent  banker 347 

officer  of  a  corporation 347 

excuse  for  non-payment 347 

arrest  not  barred 347 

public  oflicers 347 

partners 847 

Subdivision  8,  section  179 : 

intent 848 

arrest  and  delivery 348 

form  of  the  order 348 

whe    to  issue 348 

action  for  damages 348 

thedetention 848 

Subdivision  4,  section  179  : 

obligations 848 

allegations  of  fraud 349 

intent  to  defraud 849 

non-disclosure  of  insolvency 349 

obtaining  credit  by  ftilse  representations  ...  349 

fhiudnlent  representations  bv  agent 350 

fiilsely  representing  ability  oi  third  paity  . .  350 

partners 350 

changing  the  nature  of  the  contract 351 

cause  of  action  merged 851 


Amst  ai4  Mi-~CmUinked. 

cases  of  nraud S51 

equitable  action sa 

Subdivisioti  6,  section  179 : 

fraudulent  disp(»sal  of  property SSS 

frjiudulen t  intent 3S3 

arrest  of  female S3 

partuers fii 

General  notes,  section  175  : 

party  shouhi  be  arrested  onlr  once S3S 

waiver  of  provisional  renietfj* V& 

complaint  and  affidavit  Inconsistent 3S3 

execution  against  the  person S&3 

when  cause  of  arreat  arises m 

insane  prisoner 393 

staying  proceedings fi3 

siieinir.. 354 

Order  for  arrest,  by  -whom  made SH 

Affidavit  to  obtain  order  : 
Theqffidavitt 

prima  lacie  case 354 

on  information  and  belief. 3M 

entitling  affidavits 3&) 

affidavit  under  subdivision  4,  §  179 S&S 

disposal  of  property ' 3&S 

removal  f^oni  tne  State 35S 

malicious  prosecution 3SS 

general  requisite K5 

Security  by  plaintiff  befokk  order  of 
arkkst: 

undertaking  3S6 

foreign  state 336 

filing  uudei*taking SM 

Order,  when  made  and  its  form  : 
The  order  of  arrest  t 

when  may  oe  made 836 

form  of  order 356 

when  to  be  returnable ^ 

assignmen  t 3^7 

motion  to  vacate 357 

Affidavit  and  order  to  be  deuvered  tu 
sheriff  and  0(/py  to  defendant : 

irregularities  in  the  service S57 

liliiig  affidavits 3S7 

Arrest  how  mad^  : 

coroner 357 

DEFPJfDANT  to  BB  DISCHARGED  ON   BAIL  OB 
DEPOSIT : 

release  from  arrest 357 

shoriir  bound  to  accept  ball ^7 

fUlui-e  to  charge  in  execution 356 

Bail,  how  oiven  : 

special  bail 858 

other  security 356 

Surrender  of  defendant  : 

liability  of  bail,  surrender 358 

surrender  by  sheriff. 85fl 

Bail,  how  proceeded  against  : 
Action  upon  bail  bond  t 

where  brought tX 

action  by  sheriff 358 

against  part  of  bail 350 

defense  to  action 398 

motion  not  set  aside  proceedings 858 

Bail,  how  exonerated  : 

Fornix  practice  t 

re-enactment 1A 

after  rejection  of  additional  hail 880 

after  exception fiO 

The  exoneration  of  bail  t 

legal  discha]*|e:e 880 

pAyinont  of  judgment 860 

extenlion  of  time  to  surrender 360 

excuse  for  delay 380 

attcr  death  of  principal 860 

surrender  after  twen^*  days 861 

Delivery  of  undertaking  to  plaintiff  and 
its  acceptance  or  rejection  by  him 861 

Notice  op  justification,  mew  umdkbtak* 

INO  if  UTHER  BAIL  : 

time  to  exce|)t 881 

notice  of  Justification 861 

waiver  of  defects 361 

QUAIUFICATIONS  of  BAIL : 

qunlitlcation 
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Amit  ni  BiAl—CaiUinued.  I'aoe. 

Ditquaiifiaition  t 

at  common  Iaw Sfi2 

attorney,  etc 362 

sheriff  and  hie  ofllcers 862 

person  once  r^ected  302 

{>arty  convicted Sfi2 
ndemnified  ball 362 

Justification  and  alu>wance  of  bail  : 

Just^/icaiion  / 

wherctojnstify 802 

kind  of  property 862 

extension  or  time  to  Justify SKS 

opposition 362 

Allowance  op  bail  : 

Justfflcation  complete 363 

—  incomplete 363 

—  fhiadin 363 

Deposit  of  money  with  suebtff  : 

deposit  belongs  to  defendant 363 

Payment  of  money  into  cocbt  by  sheriff.  .  363 

Substituting  bail  for  deposit  : 

application  for  deposit S64 

Money  deposited,  how  applied  or  disposed 
of: 

how  deposit  to  be  treated 364 

depoBit,  lost 364 

Sheriff,  when  liable  as  bail,  and  his  dis- 
charge FROM  liability  : 

sheriff  li«I>le 864 

surrender  of  deibiidant 365 

ra€*asurtt  of  damages 365 

Fboceedings  ON  judgment  against  sheriff: 
liability  of  sherifl^s  sureties 86S 

Bail  liable  to  sheriff: 

action  by  the  sheriff 865 

assignment  of  claim 805 

Motion  to  vacate  order  of  arrest,  or 

reduce  BAIL: 

Motion  to  vacate  t 

waiver 866 

nfter  Judgment , 866 

before  whom 866 

Order  of  arrest  wiU  be  vacated » 

insolvent's  discharge 366 

illegal  employment 366 

abuse  of  process 366 

changing  rcHidence 366 

partv  attending  court 8C6 

ft-aurl 866 

waiver  of  right  to  arrest 366 

Order  will  not  be  vacated  t 

motion  on  original  papers 367 

fonn  of  order 367 

fiduciary  onler 3tJ7 

Irregularity 367 

variance .167 

another  action  for  same  cause 367 

amendment 367 

statute  of  limitations 367 

counterclaim 367 

general 367 

Afimdavits  on  motion  : 
The  motion  to  vacatf.  .■ 

general 367 

on  plaintiff's  affidavits 368 

r<>newal :v« 

on  additional  affidavits 863 

Appeals  in   aseit  of  arrest  t 

appeals  not  encouragi'd 3T0 

appeal  from  order  rtHlucing  ball 370 

a|)i)eal  from  order  vacating  arrest 370 

f^'oro  order  denying  application 370 

onler  denying  'exoneretur 370 

appeal  ft*om  judgment % 370 

appeal  to  court  of  appeals 370 

Stipulation  not  to  sue  .• 

condition  of  granting  a pilication 360 

discretion 370 

Trying  the  merits  on  motion  > 

arrest  tor  the  cause  of  action 868 

—  on  extrinsic  facta 868 

denial  of  facts  36» 

Issues  for  the  Jury 36B 

donbtftil  case 869 

lU 


Arrest  and  Ball — Continued.  ?Aoa. 

concealment  of  property 

generally 

Assaolt : 

A.ction  for,  to  bo  brought  within  two  >ear8.  106 
Jurisdiction    not    vested  in  Justices  of  the 

peace,  costs  in 596 

Arrest  of  dcfendaut STS 

AasAsaeitg  : 

For  local    improvement  in    streets  of  New 

York 20 

Proceedings  to  vacate  street 20 

Is  Igaed  Denands : 

(See parties  to  action.) 

A88ignM*Bt  : 

Of  cause  of  actloUi  assignee  entitled  to  order 
of  arrest 857 

ittachMettt : 

Costs  in  actions  prosecuted  by 615 

Attachment,  how  executed  on  property 
incapable  of  manual  delivery: 

sufficiency  of  notice 413 

mode  of  executing 418 

general 419 

BOND  lO  SHERIFF  OR  ATTACHMENT,  HOW  DIS- 
POSPD  OF  ON  JTDGMENT  FOR  DEFENDANT: 

delivery  of  bond 416 

CERTIFICATE  OF  DEFENDANT'S  INTEREST  TO 
BE  FURNISHED  BY  CORPORATION: 

duty  of  sheriff 418 

examination 413 

bailee's  lien 418 

remedies 418 

Jttdgmentt  how  tati^ed  i 

deflnition 414 

property  seized  by  sheriff. 414 

ex-sheriff. 414 

sheriff  to  proceed  until  Judgment  is  latisfled,  414 

death  of  tne  defendant 415 

IHilnre  of  deposit  company 415 

Discharge  of  attachment  and  return  of 
property.  or  its  proceeds,  to  defend- 
ant, on  his  appearance  in  action: 

application 416 

waiver 416 

sureties 416 

partial  discharge 417 

Interest  in  corporations  on  associations 

LIABLE  TO  ATPACHMENT: 

mode  of  attachment 411 

powers  of  Justice  of  supreme  conrt,  etc 463 

expiration  of  term  of  office 403 

In  WHAT  CASES  WARRANT  MAY  BE  GRANTED  : 

AffidavU  > 

Jurisdiction 404 

prima  facie  cases 404 

sufficiency 404 

{»enf  iency  of  the  action 404 
orni  of  statement 404 

filing 405 

\scrtiflcate 405 

Grounds  fthe  warrant  t 

caiuio  of  action 403 

frauduleut  intent 403 

threats,  disposal  of  property 403 

residence 408 

asHlgnees,  representatives 404 

Motion^  geneml  t 

time  ana  manner  of  moving  to  set  aside. . . .  405 

motion  to  vacate,  affidavits 406 

effect  of  asi>ignment 406 

report  of  referee 406 

second  application  for  attachment 406 

trespassers— attachment  vacated 406 

when  attachment  sot  aside,  right  of  action 

accrues 406 

appeal 406 

Mode  of  proceeding  in  executing  war* 

RANT : 

Actions : 

actions  against  sheriff. 411 

acttnns  by  sheriff. 410 

—  by  the  plaintiff. 4l0 

—  by  owner 411 
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repeal  of  statute  after  verdict  and  before 

order 619 

llnal  Judgment  on  demurrer 619 

costs  on  referee's  report 619 

dismissal  of  complaint 619 

practice  in  second  district 619 

reDerenoe  under  2  Ke vised  Statutes  8B 


Whert  and  wAmi  aj^iaUion  akould  be  madtj 

tie.t 

notice,  when  not  neecflsary 618 

Time  qf  making  t 

when  loo  late 617 

all  litigation  should  be  ended 617 

coming  in  of  verdict,  or  at  same  term 617 

before  entry  of  Judgment 618 

proliessional  engagements  no  excuse  Ibr  de- 
lay  618 

example  of  delay  no  waiver 618 

wliat  the  motion  papers  moat  show 618 

To  whom  mtMde  i 

who  only  can  grant 618 

special  term  at  chambers 618 

action  against  executors 618 

THal  by  r^eree  t 

application  cannot  be  made  to  referee 618 

Ihcts  must  be  stated  In  refert'O's  certiflcate.  619 
same  rules  govern  as  to  place  ol  application  619 

Value  of  property  ekould  be  oMtueed  i 
jnry  must  assess  property,  or  no  allowance  619 
property  recovered  must  lie  valued— waiver  619 
now  computed  in  attachment  cases 619 

Subdivinon  4,  §  804 : 

construction  of  the  words ''  Ibr  the  teooverjr 

of  mone\ " 608 

Ihilare  of  plaintiff  to  enter  Judgment 602 

cross  recoveries— same  Judgment  roll 603 

action  for  penalties 602 

m^re  than  one  delbndant— Joint  liability. ...  602 
equitable  action 602 

Babdivieion  5,  (  30^: 

construction  of  the  word  **  allowed** 602 

appeal  liy  defendant 602 

more  than  one  action  on  instrument 602 

after  severance,  two  or  more  appeals 608 

applicai  ion  for  Jndgroent,  no  trial 008 

When  i»  the  title  to  real  pr&periy  brought  in 

gueationr-^xamplea  t 

action  for  waste WO 

right  of  way fi09 

prescriptive  right  to  overflow  lands fi09 

growing  plants fiOO 

Judge's  certillcate fi99 

->wnen  in  time 609 

referee^s  certificate ft99 

trespass  on  wild  lands A69 

assault  and  battery fiSO 

claim  of  possession  no  claim  of  title A09 

construction  of -the  term  ' '  title  " A9» 

claim  of  title  arising  on  the  pleadings 690 

license  revoked 989 

When  the  court  eertifiee  that  the  tUle  to  real 

property  has  come  in  queetion  t 

wnen  the  Judge  cannot  certify fl08 

old  and  new  system  of  pleading 606 

When  the  title  to  real  property  it  not  in 

quettions 

trespass  quare  ekuum  J)regit 609 

right   of    ownership    founded  solely    on 

ownership 609 

Where  made  i 

in  county  whore  Judgment  rendered 618 

court  of  original  innsdiciion 618 

construction  of  the  word  '<  court,"  in  Mth 
rule 618 

BBFKRBB'8  FEES 627 

WBBM  allowed,  or  COURSR,  to  FLAfXTIFF: 

J/ter  answer  of  title  in  Justice* »  court  i 

trespass  on  lands,  defense  of  title 600 

Justice's  court,  plea  of  title 600 

trespass  on  land,  plea  of  title 600 

Subdivieion%  $304: 

action  for  chattels ono 

action  for  possession  of  personal  property,  OOO 

—no  damages,  who  entitled,  and  costs 6n0 

trespass 600 

Subdivision  3.  (  304 : 

mutual  accounts,  ^400  payment 001 

erroneous  settlement 601 

enses  pendlni^  at  adoption  oi  Code •  •  601 


CMli  la  avil  Acti<M->Cbii<iiiaMtf . 

action  for  slander,  less  than  960,  no  Ihss  and 
disbursements 

plaintiff  has  costs,  if  Justice  no  jurisdiction, 

no  nei*d  to  commence  action  first  in  Jaskiee's 
court 

demands  admitted 

construction  of  the  temt  '^prevaiUag 
party" 

right  to  disbursements. 

action  on  contract 

action  to  enforce  a  lien 

coustruction  of  the  wonl  **  recovend"  .... 

test  before  the  Code 

interest  after  verdict 

offer  of  judgment,  whule  recovery 

Wbbii  allowed  to  DBFENDAMT: 

one  deftadant  absent  ttom  the  State 

dismissal  of  complaint 

action  for  tort 

need  not  be  separate  answers 

counterclaim 

action  on  contract  against  two 

action  on  contract,  Uen m 

construction  of  §306 M 

foreclorare  suit,  right  of  the  plalntilfto  dis- 

mibs  action M 

--  discontinuance  by  irfaintUf. M 

infhncy 001 

leave  lo  discontinue 60S 

defendants  not  united  in  interest,  united  in 

defense OB 

rule  where  one  or  more  succeeds W 

want  of  Jurisdiction.  <. .' GM 

When  allowed  to  EirmR  paktt,  or  thk 

DISCRBTtON  OF  THX  COUKT  .* 

Separate  d^enses  i 

construction  of  the  clause  "  seTcral  defead- 

ants,"  etc 6W 

action  to  dissoWe  a  partner^lp,  separate 

answers 80 

attorncTs  who  are  partners W 

appearing  bv  an  attorney  and  his  clerk 80S 

different  defendants— one  attorney ^ 

several  defendants— separate  Judgments. ...  SOS 
actions  for  tort— separate  aefensee-sepa* 

rate  attorneys SOS 

assault  and  battery— several  defendants....  SOS 

right  of  plaintiif  to  discontinue £ 

defendants  otnick  out 60S 

one  Judgment— but  one  appeal JJ 

rule 2 

separate  defenses  necessary ^ 

several  defendantsvdcfhult— put  success- 

f^i r. s 

mechanics'  lien 2» 

metropolitan  board  of  health  of  New  York,  SOS 

When  costs  are  in  (he  discretion  qftheamrti 

examples  JN 

costs  in  the  discretion  of  the  court J^ 

construction  of  section  306 JM 

several  defendants— eeparate  attorneys 2 

action  of  ^ectment JS 

new  trial JJJ 

where  application  is  necessary JJJ 

costj«  in  partition JJJ 

trial  by  referee JJJ 

inten^leatler 8» 

in    different    defendant^real    contending 

parties JJ 

surplus  moneys J£ 

general  defendants  not  united  in  interect...  Jg 
severance  for  the  purpose  of  coetA ^ 

WHBKB    new    trial    is     granted     ON    TUB 
GROCND   THAT    VERDICT     18     AGAINST    BW* 
DENCB : 
Costs.    {See  Actions.  lYial  by  Ji^^iartes.) 

Liability  to  arrest  for  misconduct ^ 

CtWtCfdalM  : 

Allegations  not  denied,  to  be  deemed  true...  ||| 
Answer  may  contain  fkcts  constituting '^ 

A  COUNTERCLAIM  MUST  BE  ONE  EXISHNO  W 
FAVOR  OP  A  DEFENDANT  AND  AOAIKST  A 
PLAINTIFF,  ETC.  : 

construction S 

agent • SJ 

in  an  action  on  a  note Jm 

assignment  of  claim ••**  *^ 
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action  by  pledgee 967 

action  by  tmstee 967 

co-partners 267 

ttockhoMers .  .■ 267 

on  appeal 267 

case?  where,  may  be  set  np 242 

defendant  may  set  forth,  by  answer 262 

DSFBNDANT  If  AY  ELECT  TO  8UB  OB  8ET  UP 
COUMTEBCLAIM : 

defendant  may  elect 965 

action  not  barred 965 

claim  not  barred 265 

when  he  must  elect 965 

justice's  court. 265 

Reply  of: 
(See  Jieplf,) 

DBMUBBEB  OB  BEPLY  TO 962 

Effect  of,  when  it  exceeds  plaintilPB  claim, 
or  reduces  it  to  an  amount  less  than  Hf^ 
dollars 739 

(Sec  Demurrer  to  aruwer.) 

It  must  be  betwben  pabttes  bvtween 
whom  a  8evebal  judgment  mitiht  be  had 
in  tub  action  : 

for  the  general  principle 967 

action  by  wife 2K7 

defendants  severally  liable .967 

co-partners 267 

maker  and  surety 267 

real  partT  in  interest 267 

partnersnip  note 207 

reply  of  non-loiuder 868 

a  connterrlaim  must  exist  in  fkror  of  the 
defendant  and  against  the  ])laintiff,  at  the 

time  the  action  is  commenced 968 

receiver 268 

counterclaim  on  contract 968 

protested  note 968 

assigned  claim 268 

toi-t 268 

breach  of  contract 268 

Statute,  bab  to 963 

sufitcikncy   of   a   countebclaim   a8    an 

AN8WEB : 

how  determined 265 

Judgment  for  plaintiff 266 

bar 266 

two  defenses 266 

demand  arising  out  of  plaintiff's  claim 266 

irrelevancy  and  redundancy 266 

separate  demands 266 

VABIOU8  ACTIONS  AND  COUNTEBCLIIMSTHBBE* 

nr: 

counterclaim  in  action  Ibr  tort 268 

conversion 269 

set-oQ 260 

as  to  pledgee  of  goods 28B 

as  to  a  receiver 909 

trustee   269 

ooantorclaims  in  suits  by  assignee 969 

by  trustee  of  insolvent  (febtor 269 

by  assignee  of  chose  in  action 268 

stoclcliolder  of  buUding^  company 270 

divorce 270 

dower ^ 270 

executor  % 270 

landlord  and  tenant r 270 

rent  due  upon  a  lease 270 

quiet  ci^Jovraent,  trespass,  etc 270 

sureties  or  tenant 270 

replevin 270 

mortgage  foreclosure 270 

Sreniium  notes : .  270 
y  surety 270 

action  by  the  State 271 

by  vendor 271 

breach  of  warranty 271 

—  on  the  sale  of  goods 271 

recognizance 271 

What  I8  a  countebclaim  and  its  effect: 

what  it  includes 264 

unliquidated  demand 964 

of  a  legal  or  equitable  nature 264 

reciprocal  rignt 264 

what  to  contain 264 

causes  which  are  not  available 264 

judgment 264 

a  demand  that  has  been  once  set  np 264 

Ib  oaae  the  eompUiat  is  dismissed 964 


Ctntefflala— Gtm^tiitt«<i.  paom. 

Judgment  on  claim 265 

application  of  set-off. 26A 

recoupment 26A 

conversion 265 

arbitration  bond 265 

action  by  State 265 

what  may  lie  set  up  as  a 262 

when  allowable 263 

where  more  than  one  is  set  up  to  be  stated 
separately 262 

Otnty  Clerks : 

Authorized  to  record  and  index  nonces  of 

pendency  of  action 164 

Books,  suitable  for  recording  and  indexing 
notices  of  pendency  of  action,  to  be  pro- 
cured by 164 

Compensation 31 ,  164 

Kxijense  of  procuring   books,  etc.,  to    be 

audited  and  allowed  l>y  supervisors 164 

Fees  of. 164 

Names  of  necessaiy  defendants  to  be  insert- 
ed in  index 164 

Order  of  appointment  of  receiver  to  be  filed 

with 573 

Powers  and  duties  of 31 

Record  of  may  be  read  in  evidence 164 

To  be  clerks  of  supreme  court 81 

To  record  and  index  notices  at  expense  of 

party  making  application 164 

Wlien  may  make  Indexes  of  notices  of  pen- 
dency of  action  hereafter  filed 164 

(See  Judiciary  Article  of  ConaOtuHon.) 

CtiBty  C«Brt8 : 

▲pi>eals  may  bo  made  from  to  supreme  conrt.  iU 
Costs  In  certain  actions  tried  in,  to  be  the 
same  as  for  similar  actions  in   supreme 

court 51 

How  collected 51 

General  tebm8;  when  held;  notice  to  be 
published  : 

Attendance  of  petit  jurors  t 
county  Judge  to  designate  day  npon  which 
petit  jurors  shall  attend 63 

Repeal   of   existing   statutes   defining 

'     THEIB  JUBISDICriON 48 

Theib  jubisdiction 60 

act  in  relation  to  county  courts 61 

Appeala  to  the  eouniff  court  i 

landlord  and  tenant 02 

mechanic's  Hen 59 

village  of  Corning 52 

private  road 59 

Judgment  on  appeal 52 

appeal  dismissed  improperly 59 

Former  juriadiction « 

special  cases 59 

ass^ilt 09 

religious  corporations 58 

Preeent  juriedieUon  t 

general 61 

jail  liberties 51 

execution 51 

side  issues 51 

naturalization 51 

Utie  to  lands 51 

toiigato M 

contract  to  convey  laud 59 

partition 02 

foreclosure 09 

review  after  Judgment 52 

habitual  drunkard 52 

The  remoral  of  caueee  t 

when  caui^niay  be  removed 59 

hearing  of  appeal  removed 52 

co^ts 53 

removal  of  onuses  Arom  mayor's  or  record- 
er's courtto 69 

C^BBfy  Jidiee: 

An(\  surrogates,  legislatnfe  may  provide  Ibr 
election  of  persons  to  perform  duties  of. . . .    80 

Election  or  appointment  of.  question  to  be 
submitted  to  electors  of  county 30 

May  enlarge  time  upon  aflldavit  showing  sof* 
flcient  grounds 707 

May  hold  courts  of  sessions  in  any  ooun^  ex- 
cept New  York  and  Kings 30 

May  not  practice  as  an  attorney  or  serve  as  a 
raferee SI 
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Orders  by,   may  bo  made  by  Jndge  irhere 

caune  Ia  triable 76S 

Orders  of.  how  reviewed 707 

Powers  of. TttS 

Restriction  as  to  nge 80 

Salary  of.  may  be  established  by  board  siiper- 

Tisors 51 

Kot  to  be  diminished  during  term  of  ofUce  . .  41 

To  be  paid  out  of  county  treasury ftl 

Tenure  of  office  of  present  lnnum1>ent 80 

To  designate  day  on  which  petit  Jurors  shall 

attend  coort  for  trial  of  issues  of  fact 88 

To  hold  county  court  and  act  as  sun*ogate ....  60 
With  two  Justices  of  peace,  to  hold  courts  of 

sessions  80 
(See  JudMarii'Ariiae'qf  CafuHhtHon,) 

Ctnt  df  Appeals : 

Additional  terms  of,  when  may  be  held 86 

APPEALS  TO.  (See  JppeaU  to  C<mrt  qf  ApptaU.) 

Its  JUBISDICTION 27 

a4}onmments 37 

appeals  to " 

from  iustlce's  court 77 

attendants,  court  may  appoint  and  remove.  88 

calendar,  preference  of  causes  on 36,  86 

when,  on  a  second  appeal,  cause  to  retain 

place  on 86 

cansps  in,  Jsunary  1. 1M9,  how  disposed  of.  89 
Id  present,  to  be  vested  in  court  hereby  es- 
tablished   20 

certain  to  be  heard  and  deteimined  by  a 

commission 89 

ComiissiON: 

Of  whom  to  be  oompoeed 28 

CammisHont  eie.  t 

ft>ur  to  constitute  a  qnomm 89 

reporter  of. 28 

varAncies  in  office  of,  how  filled 29 

clerk  of  court  of  appeals  to  act  as  clerk  of,  88 
ooncnrrence  of  four  Judges  necessaiy  to  de- 
cision   28 

CHiKF  Judge  and  associates  : 

when  to  meet  at  oapitol 82 

to  take  oath  of  office 82 

to  make  and  sign  certificate 88 

to  state  his  age  and  time  when  his  official 

term  will  expire 88 

certificate  and  statement  to  be  filed  in  office 

of  Secretory  of  State 82 

what  to  be  stoted  in 82 

vacancies  In  office  oi^  how  fllled 82 

Clerk: 

to  make  up  calendar 82 

court  to  nave  power  of  appolnbnent  and 

removal 28 

to  act  as  clerk  of  commission  of  appeals ....  tt 

Causes  mot  on  calendar  : ' 

what  mav  be  added 82 

rules  ana  practice  of. 82 

(See  CommiMion  cf  AppttUk.) 

Election  or  chiep  judge  and  sec  associ- 
ates: 

ballot,  form  of 81 

how  indorsed 81 

boxes,  how  marked 81 

how  labeled 81 

registry  of  votes  of  last  preceding  election, 

If  any  required,  may  be  used 82 

duty  of  ins|>ectorB  of  election 81 

notice  to  be  published 81 

omission  of  notice  not  to  invalidate  elec- 
tion    81 

Stote  canvassers,  duties  of. r. 82 

illegal  voting  at,  how  punished 82 

?luatificatlon  of  voters 82 

nspectors  of  election,  duties  of. 82 

vacancy  In  office  of. 82 

•lUDOES: 

how  and  when  chosen 28 

compensation  of 80 

not  to  be  diminished  during  term  of  office,  80 

how  removed 29 

may  not  practice  as  attorney  or  act  as 

refcreo 81 

not  to  hold  of  her  office  of  public  trust 29 

restriction  as  to  age 80 

vacancies  in  office  of,  how  fllled 28 

When  to  enter  upon  duties 81 


Ctwt  Af  ippmh    Ctw/tiwwrf.  PA6I. 

JUDGlffENT  : 

conr  u  rrence  of  flve  Judges  necesaarv 16 

Judgment  of  affirmance '. 17 

Jud|^iients  of  certain  courts  of  record  la 
cities  may  be  removed  diix'ctly  to,  for  re- 
view    SI 

Jurisdiction ^ 27 

of  whom  compose<l 2S 

powers  and  Jurisdiction  of,  not  to  l»e  sus- 
pended by  reason  of  non -appointment, 

etc 88 

powers  to  reverse,  affirm  or  modify  Judg- 
ments appealed  from SS 

powers  ana  duties  of  Judgies tt 

quorum  in 88 

reporter  may  be  appointed  by SB 

rooms  for  holding,  sheriff  may  be  ordered 

to  provide S7 

salary  of  chief  Judge ...^ S 

— of  associate  judges 81 

reasonable  expenses  to  be  addod  to 81 

to  hold  a  term  fbr  hearing  of  cause»,  etc., 

July  6,  1870 8S 

clerk  of  existing  court  of  appeals  (o  act  as 

clerk  of S 

where  held ; 87 

to  possess  all  the  powers  and  perform  all 
the  duties  heretofore  posseseeU  and  per- 
formed by  them 31 

to  hold  four  terms  annually 3S 

organization  of. 38 

existing  provisions  of  Ml  of  the  Code S3 

rule  ofdecislon 8S 

violation  of  rules  of  practice 3S 

contempt  81 

causes  pending  at  organization  of  court. ...   34 
appeals  pending  at  tune  of  amendment ....   31 

corporations 31 

Vnder  mbdMnon  1,  Ml : 

foreclosure   34 

Undet  aubaMaion  2,  ill : 

newly  discovered  evidence   34 

errors  of  law 34 

order  of  dlsfontinnance 34 

leave  to  renew  motion,  etc 34 

new  trial  after  verdict 34 

Under  ittbdiviHon  3,  Ml : 

pleaof  tiUe 34 

allowance  of  appeal 34 

common  pleas 34 

summary  proceedings 31 

motion  to  set  aside  Judgment 38 

Under  ntbdivision  4,  Ml : 

when  an  appeal  lies 33 

Hay  reverse,  affirm  or  MODirr  judomert 

OH  ORDER  APPEALED  FROM  : 

pow^ersof  thecourt 3^ 

BemittUur  t 

effect  of  remitting  cause 35 

criminal  case 33 

final  disposal  of  appeal 38 

Sheriff  to  provide  rooms,  etc.,  for  court.  87 

Terms    of  the  court.     Prbferekgb   or 
causes: 

termsofconrt 33 

preference  of  causes , 33 

Kuxber  of  judges  Who  mat  givb  judo- 
UENT: 

Judgment  t 

prece<1eiit ^ 

quorum 33 

equal  division  ofjudges £ 

common  law 37 

C8iH  of  Appeals  Rilfs : 

AmemUna  judgment  * 

by  court  uelow,  notwithstanding  appeal  to 
cou  rt  of  appeals 3^ 

Appeal  t 

appellant   to  cause  proper  return  to  hi 

made 803 

by  new  attorney 810 

court  l>elow  may  amend  Judgment 300 

different  classes  of 813 

dismissed  on  ground  that  order  was  not  ap- 
pealable  813 

dismissing  for  want  of  prosecution. . .  .800,  313 
for  want  of  a  return.... • 90 


I)a>Bx. 


919 


Ctirt  of  Appeale  Rmltt-^onHnued.  paos. 

from  a  Jtiilffmcnt 80O 

IVom  an  orner  as  mentioned  in  Ml  of  Code  809 
from  orders  must  be  placed  npun  the  calen- 
dar  818 

iieard  as  motions  under  8ubdiii8lon4,  i  11 

ofCode 812 

.Tnrisdiction  to  dismiss 809 

order  dismissing  for  want  of  a  return 809 

entering  after  return  is  actually  filed 809 

retnm  not  filed  within  twenty  days  after  ap- 

peal  perfected 809 

time  within  which  appellant  to  perfect 809 

when  appellant  is  decerned  to  have  waived . 

809,  81S 
when  argiied  upon   the  merits  and  sent 

down  with  remittitur 81S 

when  court  will  not  reinstate  unless  appel- 
lant shows  a  clear  case  of  diligence,  etc.  809 
when  respondent  entitled  to  ftill  cosis 819 

Appeal: 

dismissed  Ct  want  of  pro8ecntion..806,  809,  811 

when  dismissed 810 

effect  of  appeal 810 

resettlement 810 

Appdlant  t 

appellant  to  serve  three  printed  copies  on 

adverse  party,  within  thirty  days 811 

appellant,  when  deemed  to  have  waived 

tne  appeal 811 

case  to  be  made  by,  In  all  calendar  causes .  811 

defiiult  effect  of *. 811 

dismissing  appeal 811 

ibrm  of  Judgment  in  court  below 818 

index  to  pleadings,  depositions,  etc.,  when 

to  be  added 811 

jurisdiction  of  appellate  court 812 

may  appeal  by  new  attorne- 810 

may  be  allowed  to  supply  omissions  in 

return 809 

relief  from  default 800 

reinstaiing  appeal 810 

time  in  which  to  perlbct  appeal 809 

to  cause  return  to  be  made,  and  filed  with 

clerk  of  court 809 

to  fl!e  return,  effect  of  omission 809 

to  make  a  case— its  form 811 

of  what  to  consist 811 

opinions  in  special  as  well  as  general  term, 

to  l>e  incluiled 811' 

opinion  of  referee    811 

to  serve  copies  of  case,  effect  of  his  deftiult.  811 
when  court  may  relieve,  against  default ...  809 

when  deemed  to  have  waived  appeal 809 

when  court  to  proceed  as  thougn  there  had 

been  no  appeal 811 

Argument  of  ctUettdar  causes : 

limit  as  to  time  occupied  In  argnment 815 

only  one  counsel  to  be  heard  on  each  side. .  813 

▲TTORNBV8 : 

admission  to  practice  as 818 

candidates  to  oe  admitted  and  licensed  by 

supreme  court 818 

person  applying  to  be  examined,  time  for 

examination  of. 818,  821 

oath  of  ofllce,  time  for  taking 818 

examination  to  be  public 818 

qualifications  of  candidate  for  admiiMlon  . .  818 

821 

certificate  of  good  moral  character 818 

to  serve  a  clerkship  of  three  years  in  the 

office  of  a  practi^ing  attorney  of  supreme 

court 819 

■ervlce  of  clerkship,  after  applicant  has 

attained  17  years  of  age 819 

Atiarnqfs  qf  other  States  i 
may  be  admitted  to  practice  without  exami- 
nation    820 

to  become  residents  of  this  State 820 

to  bring  letters  of  recommendation 8S0 

Certificate  of  attorney^  what  to  state  t 

statement  as  to  moral  chanicter 819 

time  of  clerkship  of  applicant 810 

Certificate  of  clerkship  m 

attorney  to  flimish  to  clerk  of  court  of  ap- 
peals   819 

clerkship  deemed  commenced  from  time  ol 
filing  certificate 819 

oopy  of,  to  be  produced  to  the  court  at  the 
time  of  application  for  examination 819 

clerkship  having  commenced  liefore  rules 
take  effect,  when  certificate  may  be  filed,  819 


Orait  of  Appeals  \m\fA—Cont\nxied,  paob. 

Law  schools  i 

time  Hpeiit  in  regular  attend:ince  upon  law 
Icctui-eH  in.  may  lie  nllnwed  iu  lieu  ui  an 
equal  iieriod  of  clerkship 810 

university  of  New  York  time  spent  in  actual 
attendance  upon  law  leclui^s  in,  may  be 
allowed  in  lieu  of  clerkship 819 

vacations 819 

term  of  clerkship,  how  computed 819 

ATTOBNET8 : 

appellant  may  appeal  by  a  new 8K 

of  adverse  party^  three  printed  copies  to  be 

served  on 811 

of  parties  in  court  below,  may  continue  to 

act  in  court  of  appeals 810 

Attormets  and  guardians  below  : 

to  continue  to  act 810 

Calendar : 

all  appeals  tvova.  orders,  must  be  placed  on 

the 811 

call  of 814 

ten  causes  only  will  be  called  in  one  day  ...  8U 

cases  and  poluis  to  be  printed 811 

cases  not    received  on    submission,    until 

reached  on— regular  call  of  the 818 

cause  called  in  onler  on,  must  be  ai'gued, 

submitted  or  passed 816 

oases  on,  may  be  exchanged 814 

eases  to  be  made  by  appellant,  of  what  to 

consist   811 

causes  will,  not  be  called,  until  reached  on 

the  regular  call  of  the 

clerk  not  to  enter  cause  on,  in  which  proof 

of  service  of  notice  is  not  filed 816 

copies  of.  how  disposed  of  by  clerk 812 

doty  of  clerk,  as  to  exchanged  causes  and. .  814 

duty  of  clerk  m  making  up 816 

in  argument  of  causes  on,  only  one  counsel 

to  be  heard  on  each  side 818 

one  passed  without  reservation,  takes  its 

place  on  subsequent  calendars  without 

preference 815 

prefen-ed  causes  to  be  placed  at  head  of. . .  816 

preferred,  criminal  causes  on 81S 

rules  6.  9, 10  and  17  with  notice,  must  be 

printed  on  first  leaf  of. 814 

striking  causes  from 814 

Case: 

may  be  sent  to  court  below  for  a  resettle- 
ment  809 

CA8E8  A»D  POnitS: 

appellant  serving  on  imperftet  case 811 

copies  to  be  frirnlshed  to  each  of  the  Judges  812 

delivered  to  the  clerk,  how  disposefl  of. 812 

follolng,  numbeHng,  etc 811 

numt>er  of  copies  required 814 

size  of  t\'pe  and  of  page 811 

three  printed  copies  to  be  served  on  attor- 
ney of  adverse  party ,..  811 

effect  of  neglect  to  serve  copies 811 

to  be  printed 811 

when  charge  for  printing,  not  allowed  In 

disbursement  of  case 811 

when  index  to  be  added 811 

Clerk: 

certificate  of,  that  no  return  has  been  filed  80f 
due  proof  or  admission  or  service  to  be  tiled 

with 81C 

duty  of  as  to  exchanged  causes  and  calen- 
dar   811 

entering*ordcr  with,  dismissing  ap|>ealfbr 

want  of  prosecution 809,812 

excusable  defhnlt  of,  In  not  filing  return 80O 

nine  copies  of  points  to  he  delivered  to 812 

notic-e  of  argument  to  l>e  filed  with,  fifteen 

days  before 816 

—  fomnieucement  of  term 810 

of  court  iMilow,  defective  return  made  by.. .  810 
has  no  power  to  chang«^  or  refuse  to  carrj* 

out  Judgment  of  court 812 

return  to  lie  filed  with 809 

servire  of  notice  to  be  proved  to.  by  affl- 

davlt 81S 

striking  cause  from  calendar 814 

to  file  one  copy  of  cases,  points  and  calen- 
dar with  records  of  court 812 

when  ordered  to  make  farther  retnm 810 
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Ctwt  of  Apfnk  Roles— ConNniKii.  page. 

CcpU*  o/oases  for  judges  and  <»piea  of  points 

for  court  and  adverse  party 818 

points .-  W 

waiver  of  executions 812 

calendar  practice 812 

Cotttt 

allowed,  such  as  given  by  section  816  of 

Code   812 

dismissing  appeal  with 812 

of  motion 812 

on  an  appeal  trom  an  order  argiied  upon 

the  merits 812 

on  dismissing  appeal  for  want  of  prosecu- 
tion  .• 809,812 

relief  from  allowance  of  AUl 812 

restricting 812 

taxed  and  allowed,  pursuant  to  remiititur.  812 
when    appeal    dismissed  on    motion,    on 

ground  that  it  was  not  appealable 812 
en  respondent  entitled  to  full 812 

CounseLi 

only  one  to  be  heard  on  each  side 818 

time  for  argument  limited  816 

Crifninal  eatet  i 

to  have  preference 818 

to  take  preference  on  calendar 816 

appellant  only  appearing 816 

D^auUi 

both  parties  appearing,  may  be  heard  orally 

or  submit  case  on  printeu  briefk 816 

court  may  relieve  appellant  fur,  in  not  oim- 

plyingwith  Uule2 809 

Judgment  of  aiUi-mancc  by,  when  may  be 

ordered  on  motion  of  responilent 816 

Judgment  of  reyen>ul  by,  not  allowed 816 

of  the  appellant,  when  remittitur  not  to  be 

sent  to  the  court  below 818 

l)efective  return  t 

eflect  of  filing  a 80B 

Diamisnng  appeal  t 

tor  want  of  return 809 

ftrom  order,  on  the  ground  tliat  it  Is  not 

appealable 812 

when  respondent  cannot  enter  order  for. ...  809 
Duty  of  derk  I 

as  to  exchange  causes  and  calendar. 8U 

Enlarging  time--revokino  orders 814 

absolute  stay  ol  proceedings,  effect  of. 814 

court  to  be  fiimisiicd    with   papers  and 

notice  of  motion 814 

powers  conferred  by  Kule  16 814 

staying  proceedings  upon  an  order  ot  a 

single  Judge 814 

Exchange  causes  i 

cannot  be  submitte<l  until  reached  upon  the 

calendar 818 

FacUf 

statement  on  the  points. 812 

court  will  not  hear  e\ tended  discussions 

upon  questions  of. 812 

Further  return  i 

when  may  be  ordered 810 

Guarditin  €td  litem  t 

in  court  l>el(»w  retained  until  others  are  ap* 
pointed 810 

Hearing  appeals  * 

as  mixions.  under  subd.  4,  sec.  11,  of  Code 
of  Procedure— iip)M')lant  Ij  fumieh  court 
with  printed  copies  of  all  jmpers  used  in 

court  oelow 812 

trom  iin  order,  upon  the  merits,  costs 812 

motions gl3 

of  causes  on  both  sides,  after  calling  flmt 

ten  in  order 814 

party  to  appeal  dying  before 814 

LaxD  cases  and  points  t 

how  to  be  ]irintcd.  size  of  t^^-pe  and  page.. .  811 

service  of  copies  of.  on  adverse  party 8il 

effect  of  deflAult  in  serving 811 

serving  an  imperfect  case,  effect  of.  (See 
Cases  and  Points.) 811 

Law  libraries  > 

two  copies  of  cases,  points,  etc.,  to  be  filed 
in 812 

Motions  t 

appeal  dismissed  on 812 

appeals  heard  as,  under  sulid.  4  of  sec.  11  of 

Code 812 

application  by,  for  correction  of  case 811 

costs  of,  allowed  on  appeals  heard  as 812 


under  old  court  of  appeals 8Ii 

different  classes  of  appeals  to  be  noticed 

and  movcfi  as 91t 

for  correction  of  return iM 

in  argument  of,    only  one  counsel  lo  be 

heard  on  eac^h  side t-lS 

civil  C4iuses  in  which  people  are  a  iiarty...  8if 
in  preferred  causes  to  ue  heard  only  on  mu> 

tfon  day i\& 

to  correct  remittitur Sli 

when  granted  as  of  course M 

when  beard 813 

If ew  attorney  t 

appellant  may  appeal  by  a 810 

Notice  or  appeal  i 

certifled  copies  of;  to  be  indndedln  return.  8c8 

Notice  t^  argument : 

clerk  not  to  enter  cause  on  calendar  In 
which  proof  of  service  of  notice  is  not 
filed 8W 

to  be  filed  with  the  clerk :....  816 

proof  of  service  to  be  filed 8U 

Omission  to  JiU  reium  : 

effect  of. 808 

Order  f 

appeal  from 808 

dismissing  appeal 8B0 

that  clerk  maie  farther  return 810 

Papers : 

case,.Aoihts,  etc.,  to  be  printed 811 

size  or  printed  page 811 

charges  foi  printing  not  allowed  In  dis- 
bursement of  cause,  unless,  etc 811 

copies  of  ail  requisite,  not  lnclade«l  in  the 
rbtum,  court  may  allow   appellant  to 

supply  omissions 800 

copies  of  all.  used  in  court  Itelow,  to  be  fur- 
nished Judges  and  opponent's  attorney...  8iS 
passed  causes 819 

PoiHTS.    (See  Cases  and  Points,) 

Pr^erred  causes : 

criminal  cases 818 

enunieraUHl 815 

onler  of. 815 

party  claiming  preference,  to  state  the  same 

in  notice  of  argument. 815 

)>assed 815 

Printed  arguments  t 

submit  ti  ng  case  on 81S 

Proof  o/  service  t 

of  notice  of  argument  to  be  filed  with  cleit.  818 

Eefereet 

copy  of  opinion  to  be  ftimlshed 811 

sending  case  back  to,  for  resetttenaent 8D0 

MemUtitur : 

to  be  sealed  with  the  seal  and  signed  by 

clerk  of  court 818 

what  to  contain 818 

when  to  be  stayed 813 

Eeservationt 

prefiBired  cause  once  passed  withoat,  takes 

place  on  subsequent  calentiars 815 

Retubm: 

appellant  to  file—effect  of  his  omission 800 

relief  trom  defkult 809 

reinstating  appeal 810 

when  dismissed A« 

effect  of  a  |  >peal 330 

resettlement >••••%! 

appeal  ft*om  Judgment w 

Clerk  of  court  l>elow,  of  what  to  consist —  w 
when  fW>m  an  order  as  mentioned  iai  II.  of 

what  to  consist 800 

Eeversal  t 

of  Ji  dgmentsby  deAiult,not  allowed 818 

Revoking  orders: 

by  whom ••••• 814 

Serving  copies  itf  case  t 

by  appellant 811 

drsmissing  appeal 811 

form  of  Judgment  in  court  below 81J 

Jurisdiction  of  appellate  court 812 

neglect  to  serve,  effect  of 811 

Sttttement  of  facts  on  the  points: 

to  be  made  by  each  party 81i 

court  will  not  hear  extended  discusdon  on,  811 

Submitting  case  t 

on  printed  arguments 818 


Imdkx. 
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€»Mt  •(  App«ab  Biles— Coft^fiii«42.  paos. 

oonnael  limited  to  two  honn  in  argninent. .  815 

onlarKiDir i 814 

within  wnich  printed  copies  of  case  are  to 

be  served  on  adverse  party 811 

Ibr  making  and  filing  return 800 

UntveraUy  qfcUyof  New  York  i 

graduates  from,  admission  oi^  to  practice  . .  8X1 

€*irl  df  ««MMdl  PI«M: 

Appeal  to.    (See  AppeaU  to  County  Court ) 

Removal  of  causes  from  to  supreme  court ...  48 

GOUBTB  OF  4U8TICB  III  THIS  8TATK  : 

enamel  ated SS 

their  Jurisdiction  generally SS 

Oenerali 

same  subject  matter  in  different  courts 24 

surrogates' courts 24 

city  court  of  Brooklyn  S4 

proceedings,  when  void Si 

JurMUetion  of  State  courts  * 

foreisn  corporations S4 

U.  S.  soldiers 84 

torts  outside  of  territorial  limits 84 

lands  out  of  State 24 

foi-eign  contracts 84 

United  Stotes  officers SS 

United  States  may  be  sned  in  State  courts. .  85 

other  States 86 

foreign  executors 25 

foreign  governments 85 

dower 85 

resignation  of  trustee 25 

officer  of  court 25 

Judgment  debtor 85 

foreign  suits 26 

salvage 85 

Casks  wberb  thst  mavs  kot  JURisDicnoN : 

New  York  State  cannot  be  sued  in 25 

{>atents 25 

breign  consul 85 

lands  in  another  State 85 

foreign  suits 86 

ft>reignJ(uUcial  proceedings 86 

Indians 86 

divorce 26 

proceedings  in  another  district 26 

pawned  goods 26 

vessels 86 

torts  in  another  State 86 

foreign  law 26 

U.  S.  laws 86 

foreign  parties  anti  j»roperty. . : 26 

foreign  corporatio  iS 26 

personal  propert}  out  of  state 26 

Mobeaa  c(}rpus 86 

territorial  JuHsdi  tion 26 

In  New  York  cSf  /  * 

where  mayor,  r  >c. ,  are  a  party  defendant. .  26 

Court  ofjuatij  4  of  the  peace  t 

repeal  of  ner'r  jn  existing  provisions 60 

.  urisdiction  60 

ITo^for's.    'Jee  Mayor^s  Court.) 
ictioiis  frr  dower  and  for  a(\}ndication  of 
of  wU*j.  when  to  have  preference  over  all 
actlrns  on  calendar,  except  actions  in 

criminal  cases 449 

•vf  j>  stices  of  the  |»eace 60 

of  <>yer  and  terminer,  Justice  of  supreme 

court  mav  preside  :it 80 

itatute  designating  terms  repealed *. .  40 

Irhen  additional  number  f>r  Jurors  may  be 

drawn 451 

(See  Judiciary  Article  of  CotatUution.) 
•f  record  in  cities,  Judgments  of,  may  be  re- 
moved to  «u)urt  of  appeals  for  review 81 

of  sessions,  by  whom  lield SO 

of  special  sessions.  Jurisdiction 81 

Jiecortler^s.    (See  Recorder**  Court.) 

Superior,    (See  Superior  Court.) 

Supreme.    (See  Stq>reuu  Court.) 

Surrogates.    (See  Surrogate.) 

when  may  make  absolute  order  for  new 

trial 478 

Courts  of  oyer  and  terminm' » 
(See  Supreme  Court.) 

€•? CMtt : 

Complaint  for  breach  of 204 

To  pay  rent 805 

116 


Crier:  »Ao». 

Salary  to  be  fixed  by  supervisors  and  paid 
ftt>m  county  treasury 6B 

To  be  appointed  for  superior  court  ot  New 
York,  and  for  court  of  common  pleas 68 

Term  of  office 58 

CriMhMl  AcUms: 

Defined : 28 

How  prosecuted 28 

Not  merged  with  civil 21 

CradlUr's  Btli : 

Proceedings  in  thenatoreof. 18 

Crlsitaal  CMTtrsstMi: 

Justices  of  peace  not  to  have  eiifnisanoe  of.  71 
Actions  for,  to  be  brought  Within  six  years. .  108 
Costs  in 586 

Carrwit  AcMiit : 

Cause  of  aetion  when  deemed  to  have  ac- 
crued   105 

Time  in  which  actions  to  recover  balance  of, 
must  be  brought 106. 


Dtaages 


D. 


Answer  in  action  to  recover  property  dis- 
trained for 805 

By  injunction,  how  ascertained 898 

Defendants,  when  Jury  to  assess 468 

May  offer  to  liquidate 784 

For  detention  of  property  when  delivery  oan- 

notbe  had 61 

For  taking  lands 19 

For  usurping  office,  how  awarded 786 

On  Judgment  by  deftinlt,  how  assessed 428 

Wheu  utie  to  prouerty  need  not  be  set  forth.  806 
Where  recoverable,  at  same  rate  as  hereto- 
fore   r 519 

Writ  of  inquiry,  when  may  issne 279 

When  greater  than  claimea  in  complaint 467 

Single  467 

Double  and  treble 467 

Severance  of. 467 

When  may  be  Joint  or  several 467 

Severance  by  mistake 468 

Conditional 468 

(See  Trial  hy  Jury.) 
In  actions  for  recovery  of  money  only,  Jury 
to  assess • 


BMlth: 

After  verdict,  action  not  toabate 139 

Limitation  of  time,  how  affected  by 108,  108 

Of  Justice,  effect  of. 706 

Of  party  in  whose  fiivor  Judgment  has  been 

given 526 

Effect  of. > 526 

Of  party  to  action,  effect  of. 189 

Proceeding  in  case  ot    (&ee  y*batement  qf  Ac- 
tion.) 

DeMsr: 

Examination  of,  In  supplementary  proceed- 
ings  557 

Of  Judgment  debtor  when  de\M  of  may  be 

paid  to  slieriff 660 

(Sec  Absent  Debtors.  Concealed  ebtors. 
Imprisoned  Debtors.  Insolvent  Debtors. 
Joint  Debtors.) 

Debtors,  Ab>r9Bdlnf : 

Absent  Jurisdiction  of  connty  conrt  as  to. . . .    60 

Service  of  siunmons  on 171 

Arrest 865 

Ben-ice  of  papers  on 171 

Atuchment  against  property  of. 412,  418 

DcMMsd  Persons : 

Claim  against  costs  on  reference 680 

Judgment  debtor,  proceeding  against  heirs, 

ete.,  of 880 

Witness  need  not  be  examined  touching  any 

conversation  between  himself  and 748 

Exception  to 748 

DedsltB: 

On  trial  of  qnestions  of  fkot,  to  be  given  in 

writing 478 

Of  quMtlons  of  law.*....* 43t 
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When  unreasonabl  J  deluded,  ooort  may  make 

order  absolute  for  new  trial 478 

Costs  to  abide  theeTenI 478 

DmMmh: 

Judicial,  to  be  publiahed 81 

rublicalion  to  be  ftiee 81 

Of  coQits  of  record  in  cities,  may  be  removed 

into  court  of  appeals  for  review 81 

(See  JwUakury  Article  qf  CinuHttaioH.) 

Of  Uoited  States  court  action  on,  to  be  com- 
menced within  twenty  yean 188 

(See  Judgmtent.) 

m 

MlllK: 

Examples  of  opening 485 

Of  answer,  when  Jnafrment  may  be  had  for. .  488 
Plaintiff  may  be  required  to  give  security  be- 
fore taking 406 

Injustices'  conits.  Judgment  on 78 

DefMt  •r  partlM: 

Ground  for  demurrer,  when   not  affecting 
substantial  rights,  to  be  disiegarded 834 

(See  Error$  and  D^eeU.    MUtaiee*.) 

IMhU  !■  Uaylalit: 

Cured  by  answer 880 

Cured  by  Terdlct 880 

IlefcidAit : 

jlotlon  to  recovernotes,  eto.  of,  by  plaintiff  in 

cases  of  attachment 418 

Arrest  of. 878 

Bond  to  sheriff  on  attachment,  how  disposed 

of  on  Judgment  for 416 

Cases  m  which  he  may  be  arrested.  (See  Jr- 

restf  aiwl  Bail.) 
Certillcate  of  interest  to  be  fUmished  by  cor- 
poration  418 

Death  of,  in  oases  uf  attachment 415 

Discharge  of  attachment  and  return  of  prop- 
erty or  ita  proceeds  to,  on  his  appearanoe 

in  action 416 

Discharge  ot,  IVom  arrest 878 

Judgment  on  lallure  of.  to  answer 428 

JurttUcaUon  of  sureties  of 877 

New  trial  as  to  one  of  several 471 

Order  to,  in  actions  on  injunction,  (tjbe  /»- 

juncHiM%.) 
Proceedings  where  there  are  several  and  part 

only  served  with  summons 178 

Property  of  absconding  or  concealed,  may 
be  attached.  {See  AUachmeiU.) 

Surrender  of. 858,  850 

Taking  property  from 878 

To  be  discnarged  fVom  arrest  on  bail  or  de- 
posit   857 

To  demur  or  answer.  (See^fwtper.) 
Undertaking  on  the  part  of  in  cases  of  attach- 
ment   417 

Unreasonably  defbnding  to  pay  costa.   (See 

Actions.) 
When  entitled  to  re-delivery  in  actions  of  re< 

plevin.  (See  H^levin.) 
when  may  demur,  (aee  Demurrer.) 

Of  which  OTidence  may  be  given  nnder  a  gen- 
eral denial 847 

Partial 861 

Under  certain  denials 848 

What  cannot  be  proved  under  a  general  de- 
nial  848 

General  douiaL  (See  Answer.) 

Doed: 

Complaint  to  set  aside  as  fraudulent 888 

Mialttou  : 

Actions .....    17 

Actions  for  tort 430 

And  divisions,  general 17 

Appeal  perfected 675 

Civil  action 17 

aerk...., 808 

Criminal  action 17 

District 80S 

Equitable  defonse 857 

General  and  special  verdicto 464 

IiVfunotiuu 879 


Issue  of  fact 448 

—  ot  law 441 

Judgment 414,  427 

New  matter 848 

Non-resident bSl 

Order 757 

Partial  defense SI 

Party  appealing 6U 

Payment  of  money 638 

Personal  property 801 

Proiierty Ml 

Real  proper^' 801 

Keferee 4tH 

Reference 486 

Special  proceedings. 17 

Substantial  right 6W 

The  court 761 

Witness 748 

Dfttrery : 

Of  personal  property 61 

To  plain  tiff. 61 

(See  Ctaim  and  DeKeety.) 

Dcwuid: 

Counterclaim  exceeding  effect  <tf'. 788 

Defendant,  that  trial  be  nad  in  proper  county.  151 

Copy  complaint,  when  and  how  made 161 

Of  either  party,  of  admission  of  documenta. .  7~ 
Of  items  of  account,  within  ten  days  alter 

written  demand 

Of  particulars 

Dcairrer  : 

Amendment  of  pleading  after 

Defendant  to  demur  or  answer  : 

Extending  time  to  answer  or  demur  i 

how  time  extended,  etc 

aflldavit  of  merita 

stay  of  proceedings 8SS 

reservauon  in  the  order 

order  served  by  mail 

time  to  answer  after  publication 

when  demurrer  is  OTerruled 

Service  ^f  the  anewer » 

when  to  lie  made 

service,  when  time  has  expired 

returning  answer 

defkult 

separate  answers 

demurrer  and  answer , 

defective  pl^dlng 

answer  by  married  woman , 

answer  by  an  infiuit , 

Demurrer  as  to  bome  causes  of  action 
and  answer  as  to  others  : 

withdrawing  answer 878 

both  answer  and  demurrer Vt 

Demurrer  to  answer  t 

in  general :..  878 

amended  answer 878 

demurrer  in  part 878 

specification  in  demurrer 878 

insufficiency  of  coniplaiuto 878 

demurrer  to  counterclaim 878 

demurrer  for  insufficiency 878 

demuirer  overruled 878 

api)eAl 878 

effect  of  neglecting  to  demur.. 878 

Demurrer  to  replff  t 

coustrnction  or  section 878 

departure 278 

final  Judgment 878 

Demurrer  must  SFMCurr  orounds  or  objxo- 

TION  to  complaint: 

specifying  grounds  of  demurrer 

plaiutiff's  right  to  sue 

no  cause  of  action , 

demurrer  to  part  if  a  cause  of  action , 

When  the  dependant  mat  demur  : 
General  n€des  t 

when  to  demur 884 

effect  of  demurrer 834 

no  part  or  paragraph  of  entire  cause  of  ao- 

tifon  can  be  exDunsed 884 

several  causes  or  action 884 

improper  relief  demanded 8M 

improper  julnder  of  parties .« 881 

when  demurrer  Is  in'ogular 884 

remedy  for  indefloitoueas 
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DMrarrvr— Cofiiinti«it.  paob. 

<*  speaking  deronrrer" 235 

•eparate  grounds  of  demurrer i35 

Whal  demurrer  to  state 23ft 

demurrer  to  a  part  ol  a  pleadln^^ 23S 

demurrer  must  be  whofly  sustained 236 

Under  ntbdivUion  1,  qfi  144 : 

want  of  Jnrisiiiction SS6 

Under  »^bdin9ion  2,qfil4A: 

objection  distinguished 236 

action  by  trustee 230 

aciion  by  corporation 

Under  mOdMeUm  3,  q^  M44  : 

action  between  partners < 

Under  eubdivMan  4,  i  144  : 

misjoinder  or  plaintiffs 

non-Jotnder  of  plain tiflb 

ifFho  may  demur 236 

action  by  husband  and  wife 236 

delbct  of  parties  delbndaut  Ibr  which  de- 
murrer allowed. 237 

general  rule 287 

Under  eubdivieian  5,  (  144 : 

waixer 237 

ibrmal  defect 237 

conversion  of  party 237 

Improper  relief  demanded 237 

general  rule 237 

Under  tubdMeUm  6,  f  144  : 

Aiiinre  to  demur S87 

when  demurrer  is  proper 238 

what  objections  are  available 238 

when  the  demun'er  will  be  sustained 238 

action  against  husband  and  wiiiB 238 

(See  Amendment.) 

D«alal : 

Manner  of  making 242 

(dee  Answer,) 

Judicial,  euuroerated 40 

Justices  of  supreme  court  in 40 

D«pMlt: 

Ball  may  be  snbttltnted  for 864 

Defendant  making,  in  lieu  of  ball,  to  be  dia- 

charged  firom  arrest 

Entitled  to  certificate  from  sherliT. 

How  disposed  of. 364 

In  lieu  of  security 863 

Of  moneys  into  court 863 

Sheriff  to  pay  into  court 868 

DepwitldB : 

'  On  motion 763 

(See    Commiseion.    Conditional   Examina- 
tion.) 

Dtscent  Ci>t : 

Bight  of  person  not  to  be  aflbcted  by 102 

DeCalilng  PerMsal  Property : 

Action  for,  to  be  brought  within  six  years. . .  103 
When  Judgment  is  for  plaintiff,  officer  to  de- 
liver      62 

DctcrMlnatloi : 

Actions  for,  in  conflicting  claims  to  real  prop- 
erty  791 

Of  controversy,  when  may  be  had 145 

Of  court  or  officer  having  special  Jurisdiction, 
how  pleaded 800 

When  action  may  be  divided  for  purpose  of. .  319 

DetoralnallM  •i  Claim : 

Proceedings  to  compel,  In  relation  to  real 

property 19 

(See  Actione.) 

Manner  of  proceeding  on  death  of  Judgmeut 
debtor— costs 724 

Dlllicilt  aid  Extraordinary  Cases : 

Allowance  in,  manner  of  computing 617 

Dlrecfer : 

Or  officer  of  corporation,  when  deemed  guilty 

of  misilenieanor 385 

How  punished 886 

Limitation  as  to  certain  actions  prescribed. ..  100 
(See  Corporation,) 


PimMUtlM :  PAGE. 

Absence  of  defendant  (h>m  state 107 

Alien  enemy,  limitation  of. 109 

By  death  of  party  entitled  to  sue 108 

EiTectof 102 

Enumerated 102,  108  . 

Must  exist  when  right  of  action  accraed 109 

.   Where  not  applicable' 109 

Where  several,  all  must  be  removed 109 

DlsaUilty  of  Party  r 

Proceedings  In  case  of.   (S«e  Ahatement  qf 
Action.) 

BistanoMeiti : 

Copy  of,  to  be  ftimished  with  notice  of  ad- 
justment   621 

To  be  stated  In  ftill 6.1 

Diacoitliiaaco : 

In  J  ustlces'  courts,  on  delivery  of  undertaking,    76 

On  plea  of  title 76 

Of  suits  in  which  public  officers  are  parties. 
(See  Abatement  q/"  Actions.) 

Dtacorery : 

Action  for,  abolished 738 

Of  books,  etc. ,  application  to  obtain 19 

Of  property,  order  for,  when  may  be  Issued,  667 

DisailSBal : 

For  neglect  to  prosecute  claim fiOO 

For  unreasonable  delav fiOO 

Of  apiieal  ttom  Justice's  court  in  court  of  ap- 
peals  706 

Or  claim  for  neglecting  to  serve  summons. . . .  609 

Disobodleaco  of  Ordor : 

How  punished 679 

IHsrcf  aNIag  Defocts : 

No  KRBOR  OR  FACT  TO  BE  BEOARDBD  UNLBflB 
rr  AFFECT  817B8TAKT1AL  EIOHTS : 

what  may  be  disregarded 884 

—  entitling  affidavit,   before  action   com- 
menced  884 

mistake  In  pleading. 884 

what  the  section  (176)  does  not  authorize.. .  884 
highest  court  must  obey  rule 834 

DtesolBfloB  of  Corporation : 

Action  Ibr,  may  be  brought  by  Judgment  cred- 
itor  • 89S 

(See^cMonf.  Corporation.) 

Di8tralao4  ProiMrly  for  Daaai^o : 

Action  for  recovery  to  be  tried  where  eaiise 

of  action  arise  . , 149 

Answer  need  not  set  forth  title 806 

District: 

Deflnition  of. 80S 

Courts  in  New  York  city 89 

Appeals  firom 697 

DItIsIoB  : 

Of  actions 17 

Of  causes  of  action  or  allowance  of  demurrer,  819 

Of  remedies 17 

Dissolution  of  corporations 18 

DItIxIobs  : 

And  definitions,  general... 17 

Of  reme<lie8 17 

Of  actions  Into  civil  and  criminal 17 

Remedies  In  courts  of  Justice  divided  Into. . .  17 
(See  General  D^nitions  and  Divisions.) 

Dlrorce: 

Judgment  In  action  for 431 

Jurisdiction  of  court 26 

Place  of  trial  ot  actions  for.  (See  Trialy  place 

of.) 
Summons  In  action  for,  how  served 171 

Docket: 

Justice  to  enter  pleadings  In 77 

Of  Judgment,  time  and  manner  of  docketing. .  628 

On  filing  Judgment  roll 638 

Of  Justices' judgments 77 

Docaacals : 

(See  Admission.  Disooverg,) 
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DvWCr :  r AOB. 

Aotton  for,  when  to  have  fneforeBoe 449 

Admeasarement  of. 19,    SO 

Costs  in  aoUoD 007 

JurisdieUon  of  State  courts  relative  lo 8ft 

Tenants  for  lifo.  Interest,  ealcolatlon 007 

DrtBUri,  haMtuI : 

Jurisdictiqu  of  connty  court  as  to  person  and 

property  of. 00 

Proceedings  relative  to 19,   90 

Dity  vf  Shorir  aid  UroMr  : 

Duty  of  tUktriff  and  coroner  in  tervtnff  or  txeetU- 
injf  proce$Sf  and  how  atforcod  t 

sheriff. 774 

coroner 774 

elisors 774 

Miffs: 

Etocrees,  etc.,  of  other  States,  when  admitted 
as  evidence 776 

Action  of;  where  to  be  tried 149 

By  grantee  of  land  where  grants  are  void  by 

reason  of  ad  verse  tlUe 119 

Judgment  in  actions  for 4S1 

BmUm  : 

Of  chief  and   associate  Judges  of  court  of 

appeals 81 

Or  appointment,  question  to  be  submitted 

to  people 80 

Of  countv  Judge,  question  to  be  submitted 

to  people 80 

Of  three  additional  Judges  of  court  of  com* 

mon  pleas 81 

Proceedings  at 82 

(See  Courl  q/  ApptaU,     Ntw    York  Cow^ 
wum  Pktu.) 

BfCtiM  Day: 

Service  of  process  on 169 

Service  of  summons  on 436 

Ealanriag  Tlae : 

For  procee<l{ngs  in  action  excepting  time 
within  wtiich  appeal  must  be  taken 767 

Eatltiiaff  AINaTit : 

Afidmiit  dtfectiveljf  entUUd  t 

affidavits,  tiUe  of. 768 

Eitry: 

Alter  riffht  accrued,  to  be  made  within  cer- 
tain ttme 90 

Of  order  with  clerk 693 

Of  Judgment,  for  or  against  cither  party...  .  809 

After  offer 732 

Fees  of  clerk  for 627 

How  directed 890 

In  actions  for  recovery  of  personal  property,  619 

Relief  by,  not  to  exceed  demand 516 

To  be  entered  In  Judgment  book,  to  be  kept 
by  clerk 881 

Erie  €6uty  : 

Subdivision  1,  of  section  86,  not  applicable  to,    61 

Smr: 

Writof,  abolished 799 

(See  Appeal.) 

Errtrs  aid  Defef  li : 

When  not  aifocting  substantial  rights  of  ad- 

vei'se  party,  to  be  djsregarded 884 

When  to  be  disregarded 884 

(See  AmendmaU.) 

Ewape: 

Of  prisoner  on  civil  process,  action  against 
sheriff  to  be  commenced  within  one  year. . .  106 

EyMcicc: 

ExaminatioDS  in  supplementary  proceedings 
not  to  be 866 

In  criminal  cases,  pleadings  not  to  be  consid- 
ered as 281 

Of  foreign  laws,  etc.,  when  admitted  into 
courts  of  this  State 770 


EtWwh^  ConHnutd,  faqi. 

Public  records,  properly  proved,  when  ad- 
mitted as 77S 

Of  new  or  continuing  contract,  effect  of. 110 

Review  of,  by  either  |iarty 4»1 

Rules  oi;  as  applied  to  io^tices*  courts 79 

When  laws,  etc.,  of  other  States  may  be  ad- 

mlttedaa 771 

{dee  AdmU»UmM,  Exa$ninaikm  t^f  Partki. 
SxaminaHon  q^  WUn€$9e$.) 

BuHlaatiM  9i  Particf : 

Actions  for  disuovesy  aboushed  : 

construction  731 

husband  and  wifo W 

subject  to  the  same  rules  as  oUier  witnesses  19 
reAisai  to  testify 79 

A  PARTY  MAY  EXAMINE   BU  AUVEBftABT  A8  A 
WITNESS  ON  THE  TRIAL  : 

who  is  a  party 731 

subject  to  the  same  rules  aa  other  witnesMs .  79 

attesting  witness 19 

account  books 79 

perpetuating  evidence 79 

subpoena  <fuc€t  tectim 7M 

disobedience  of  subjHBna 74A 

books  of  a  corporation 7M 

examination  of  a  corporation 7tf 

Bffbct  op  a  refusal  to  TBsnrY  : 

punishment  for  contempt 7tt 

proceedings  to  punish  for  contempt 74S 

waiving  defhnlt itf 

previous  engagement Tfi 

staying  pruceo<ilngs , 78 

Examination  of  oo-pijuntiff  or  co-defend- 
ant  711 

Pasty,  how  comp£Llei>  to  attend  : 

compelling  attendance  of  witness 741 

athispera 741 

Person  fob  whom  action  is  brouobt  ob 
defended  may  be  examined 711 

Such  examination  also  allowed  befobi 

trial  ;  PROCEEDINOS  TBEBEPOB  : 

before  issue 740 

matter  of  right 740 

the  applicauoa. 1^ 

service,  order  and  summons 741 

non-appearance  of  witness 741 

swvlce  must  be  within  the  State 741 

the  examination 741 

refusal  to  answer 741 

Testimony  by  a  party,  not  responsive  to 

THE  inquiries,  MAY    BE    REBUTTED  BY  TUB 
OATH  OF  THE  PARTY  CALLING    HIM 74S 

TESmiONY  OF  PARTY  MAY  BE  REBUTTED : 

impeaching  witness 741 

contradicting  witness 741 

party  his  own  witness 741 

conflicting  testimony 741 

Euariaatlai  •(  WUbmsm  : 

CommitHonin  general »  costs 7S4 

construction  of  §  889— supplementary  pro- 

ceedlng 784 

party  need  not  state  what  he  expects  to 

prove 754 

when  statement  of  Chcts  required TJJ 

party  ma^  be  examined  on  commit  sion  . .  pJ 

commission  on  Judgment  by  defimlt 734 

examination  cannot  be  oral J^ 

what  the  affidavit  must  show 7^ 

competency  of  a  witness    Interest 7«» 

deposition  may  be  read  by  opposite  party  ^ 

filing  mar  be  ntcac^ro  fvnc ^ 

commission  In  Jnstice's  court ^ 

issning  a  second  commission ^ 

pleadings  amended— effoct ^ 

who  has  the  iiower  to  issue  the  commis* 

sion J» 

examination  of  co-defendant 'JJ 

analysis  of  i  899,  as  amended  in  1H67 ^ 

power  of  Judge  to  perpetuate  testimony..  7t» 
Sxandnution   by  consent  i  commission— ap- 

plication  for JJ 

deflniUonof  word  "witness" «2 

party  cannot  be  iu>mpeUed  to  testify.  •  •  •  •  -  ;2 

act  of  1840  not  repealed <•••  'J 

notice  of  motion  for J^ 

oommiasionerB 'm.-*  '"^ 


Index. 


925 


time  of  makiiiff  the  motion 749 

w  here  the  inoiion  niiiiit  be  mtulc 749 

the  al&<lavit 749 

Jurisdiction  of  the  snpremu  00111!  in  this 
connection 749 

JbeamituUion  de  bene  ene  t  Keriaetl  Statutes 

an<l  Ainemlineiita 7Sft 

deposition  of  witness  on  foimer  trial 7fi6 

when  objection  mnst  he  talceu 706 

discretion  of  the  otncer— what  answers 

exdniled 706 

dociimento  proved  on  the  examination. . .  706 

fliinff  of  deposition.-. 706 

what  will  be  a  waiver  of  objection 706 

anintorr.ipted  abitonce  not  necessary  ....  706 
example  of  insafllricnt  proof  to  exclude 

the  deposition , 706 

depositions  de  bene  ene  in  criminal  cases. .  706 

commission,  refen*nce 706 

preliminary  proof,  alttdavit 706 

notice 706 

when  to  Iks  read  in  evidence 706 

proof  of  absence  must  be  sutiiifaciory  to 

the  court 707 

every    reasonable    effoit    made— deposi- 
tions may  be  read 707 

what  suiflrlent  proof  of  alisence 707 

how  prevented  fi*oro  being  read  in  evi- 
dence  ^ 707 

effect  of  the  dopoMiion 707 

wiUiesd  may  be  compelled  to  attend 707 

BXAMI  NATION     OF     CO  PLAIITTIFF     OR    CO-DB- 
FE.NDANT  : 

Deceased  perfon.  action  by  rq^resentative  qfi 

testimony  of  third  nersim ; 746 

plaiiitilf  cannot  testify  in    action    against 

executor 746 

coiistrnctinn  of  the  words  '*  representatives 

of  a  dece:ise<l  |>er«on" 746 

who  Is  not  a  '  -  i*ep)'csentatlve  *' 746 

devisee:*  talce  by  purchase,  and  not  by  de- 
scent   *. 746 

devisees  do  not  talce  by  descent,  but  by  pnr- 

chise 746 

legatee  not  within  rhe  meaning  of  the  words 

**aii  asHis^nec^ef*. 746 

•       exe^Mitor  under  will  proved  abroad 746 

who  is  not  an  '-  assignee  " 747 

married  wuine^t — snrrogate's  conrt 747 

transfer  of  a  proml-^sory  note 747 

conversatitm  heard  l>etween  deceased  and 

third  party 747 

vendor  is  not  an  asMignor 747 

examination  l>eft»re  issue  Joined 747 

notice 747 

mort;$agor  comiietent  witness  to  prove  pay- 
ments to  deccarted  mortgngee    74"^ 

rule  a<i  to  siib<«on neiit  nnrchaser. or anslgnee.  747 
tent  of  the  adiiitssibilltv  of  testiinonv  under 

section  309 '. 747 

equitable  action,  plaintiff  cannot  prove  con- 

verwitlonB  bi*twc<«n  himself  and  deceased.  747 
oonttMits  of  lost  letter  mav  he  proved  under 

Sectli»n399 .' 747 

tes^niony  respecting  a  transaction  with  fie- 
oeased — error  not  to  allow  party  to  bo 

sworn  ' 748 

what  testimony  not  excl  ided  under  section 

S9J> 748 

ship  snrveyo  *8  certificate  unsubstantiated, 

inadmi'4sible 748 

ancient  instruments 748 

Cfenered  rules  rdttting  to  evidence  t 

Sxamination  of  wUnes§es  1  Advising  wit- 
ness not  to  answer 748 

examination  competent,  motion  to  strike 

out 748 

examination  l>efbre  trial 748 

—  rule  In  superior  conrt lis 

proflncing  documents  and  pa|)orB 748 

cross-examination 748 

false  pretenscH— who  T^est  witness 748 

li'ading  questions— dis<'retion 748 

right  to  refVesh  the  memory 748 

Execution  and  return  1  testimony  must  bo 

returned  in  Knglish 700 

eommlssloner's  name  abbreviated 702 

tape  and  seal  not  ihdispensable  for  fiist- 

eiiing  papers  ttigeth(*r 708 

croSH-interrogatiiries   cannot   be    with- 
drawn  702 

lireguljur  return 70S 


RxsMliiatlM  %f  If ItiMSCS— ConftntMr^.         txqm. 

every  question  must  beansweied 70S 

oath  to  witnesses 702 

presumption 708 

Ibrm  of  oath 708 

rule  as  to  the  return 702 

examination  reduced  to  writing 708 

exhibiU 708 

witness  most  answer  questions  himself.  708 

reftsronce  to  papers  by  witness 708 

objection,  interrogatories  leading 702 

when  such  obJectn)n  can  be  raised 703 

return  by  agent,  affidavit 7U 

mere  forraaiobjections  to  the  return  . . .  70S 

commission  must  be  flleil 708 

objection  must  be  sneciflc  and  dlsUnct..  70S 

answer  not  responsive 70S 

part  of  the  answer  objectionable 70ii 

objection  too  broad  will  flUl.. .  .• 70S  - 

commission  defectively  executed 703 

modiflration  of  testimony 703 

when  the  commission  may  be  returned.  703 

detrimental  &ct  may  be  stated 703 

declarations  of  witnesses  subsequent  to 

tlie  execution  of  the  commission 708 

last  general  inierrogatory  not  put 704 

interrogatory  excluded— cross  must. ...  704 

witness  coming  into  the  State 704 

commission  may  be  waived 704 

part  of  a  deposition  may  be  omitted. ...  704 
answers  may  bo  road  as  admissions  ....  704 

Form  of  interrogatorieat  etc.  1  seal  of  the 

conrt 700 

construction  of  article  8.  title  3.  chapter 

7,  part  4,  or  Revised  Statutes 700 

witnesaes,  etc 700 

mistake  in  commissioner's  name 700 

Joint  commission 700 

settlement  of  interrogatories 700 

waiver  of  objections 700 

statute  relating  to  execution   and  re- 
turn  7S0 

return  of  the  commissions : . . .  700 

objjections.  interrogatories 700 

appearing  by  counsel 701 

settled  practice  not  departed  f^'om 7)1 

dee<Is,  writings,  etc 701 

county  Judge  no  power 701 

Justice  may  disallow  interrogatories. ...  701 
presumption  of  receipt  by  clerk 701 

^roeetdinga  staffed :  Incompetency  of  the 

witnesses— trial  must  determine 701 

diligence  must  lie  used 701 

when  the  plaintiff  may  move  for  trial 

notwithstanding  the  commission 701 

what  good  grounds  for  prolonging  the 

stay 701 

commission  not  per  se  a  stay 701 

time  within  which  to  apply  for  a  com- 
mission  701 

No  WITNKaS  TO  BK  BXCLUDBD  BT  BBA80N  OV 
INTEREST  : 

evidence  in  criminal  prosecntion 748 

Actions  Off  or  against  corpor€iHons  1 

confesisions  by  corporators  745 

corporators  as  witnesses 740 

stockhol)  ler 740 

municipal  corporations 740 

corporation  defendant 740 

Communications  to  counsel  : 

rule 744 

opinion  given  without  charge 744 

Srivllege  may  bo  waived 744 
uraiiou  of  the  privilege  . .'. 744 

extent  of  the  privilege 744 

several  clients  interested 744 

communication  made  to  attorney's  clerk. ..  744 

professional  atlvice  to  commit  a  felony 740 

presence  of  third  iierson    , 740 

example  of  communication  not  privileged. .  740 

legal  adviser  is  a  competent  witness 740 

attorney  roust  produce  paper  for  identiflca- 
.     tlon r.:... 745 

Knowledge  acquired  professionally  by  pkysi' 

ciant 

Revised  Statntes 74S 

relbrenco — testimony  relected 748 

abortion,  not  privilegecT 748 

rule 7U 

not  applicable   to  physiriun  of  deceased 

person 744 

action  by  physician  for  services 744 
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beClltlMH :  PAGE. 

Form  of. 468 

How  and  when  taken 480 

Jadfce  may   direct  hf^rfug  of,    at  general 

term 4<» 

May  be  reviewed  In  court  of  appeals 470 

Must  be  reduced  to  writing,  or  entered  on 

Judge's  minutes 460 

Need  not  be  signed  and  sealed  nniii,  etc 4ti0 

To  be  stated  in  a  case  in  writing,  or  sepa- 
rately  460 

When  taken,  su  Ject  to  an  appeal 460 

How  and  when  taken 480 

To  sureties  in  actions  of  replevin.    (See  Re- 
plevin, 

ElMltlM; 

AVTER  FIVE  YBAR8,  TO  BE  ISSUED  OKLT  BT 
LEAVE  OF  OOUirr;  LEAVE  HOW  OBTAINED; 
KXECUTIOy  ON  JUDOMENT  OP  JUSTICES'  OR 
OTHEB  INFERIOK  COUBT8,  WHEN  DOCKETED, 
BOW  ISSUED  : 

Leave  to  ieeue  execution : 

execution  issued  withont  leave sao 

application  need  not  be  made  until  after 

live  years SiiO 

waiver 030 

reference fi90 

questioning  indgnient 631 

after  twenty  years 681 

opposing  apdlication,  offset 681 

iuriolvenrs  discharge 681 

after  action  on  Judgment 631 

creditor's  bill,  etc 681 

Execution  against  the  person,  in  what 
cases,  and  when  : 

DUcharge  from  imprieonmemi  t 

Irretrularity  waived 688 

discoarge  now  ojituined 638 

discharge  on  payment 638 

effect  of  discharge 638 

discharge  on  habeas  corpus 638 

5 round  of  dlAcharire 638 
ischarge  after  bau  JuslUled 638 

Beoane  Jirom  custody  i 

negligent  escape 686 

voluntary  esca|)C 686 

liability  of  sheriff 636 

action  for  escape— evidence 636 

Execution  ngainit  nutrried  toomer^  t 

Kneral  rule % ....  636 
fore  the  Code  636 

at  common  law 680 

Judgment  against  husband  and  wife 680 

married  woman,  plaintiff. 636 

jElxeoicMon  against  the  person  in  dvil  actions  t 

ifi  hen  exocutiun  may  Issue 083 

order  vacated 634 

fldttoiarv  capacity 684 

conversion— injury  to  property 684 

ft-aud 634 

penalty 684 

recovery  of  specific  prf>i»erty 634 

return  of  execution  again  t  property 634 

effect  ot  the  an^esl 634 

arrest  of  plaintiff  on  execution 684 

Execution  against  the  person  on  justice's 

judgment  I 
Indgmeut  of  district  cnun  of  New  York. ...  635 
Judgment  of  marine  court 636 

Execution  must  be  i»»ued— supersedeas  t 

charring  in  execution 687 

application  for  supeisedeiis 637 

at  what  time 637 

appeal 638 

JaU  limits  t 

how  ailmltted  thereto 636 

going  bevtmd  llniits 6:16 

the  bonas 536 

liberties  granted  by  order  of  court 637 

not  entitled  to  ihe  liberties «^  537 

discharge 637 

limits  in  various  counties 687 

general 637 

BxEciTTioN  wrmiN  five  years,  of  course, 
AS  prescribed  by  this  tiile  : 

Eljfhct  of  insolvent's  discharge  t 

validity  of  dischargu , 620 

Joint  debtors , . . . , , . . , .  630 

Vnltwiautes  «burt ,, ,.  040 
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becitfM — Continued, 

Execution  in  ease  itf  death  of  Judgment  crA- 
itort 

bow  to  obtain  execntioB 

application  by  motion 

*         Judgment  in  county  court 

assignee 

Execution  in   oase  qf  death  qf  judgment 
debtor  I 

surviving  debtors 

when  execution  may  issae 

sdre/adas 

death  after  exeention  Umied 

duty  of  surrogate 

Oeneral  notes  t 

udgment  on  appeal 

udgmcnt  as  secnritv 

udgmeA ts  renderea  before  the  Code 

udgment  against  corporation  of  New  York 

city ■. 

when  executions  may  Issue  ofcourve 

Judgment  acainat  husband  and  wUb 

Jndgment— how  satisfied 

Judgment  ag€dnst  executor  or  admdnisindor  t 

when  execution  may  issue 

order  of  the  surrogate 

appeal  fhnn  surrogate's  order 

debt  incurred  by  executor 

Form  of  the  execution  : 

General  I 

amendment 

irregtilarities 

return  day S9 

Judgment  debtor « SB 

execution  void 50 

execution  against  Joint  debtors SV 

Note  under  subdivision  9,  i  888  : 

executor  or  administrator M 

form 5W 

order  of  surrogate MO 

debt  Inearrod  oy  executor AM 

Note  under  subdivision  8,  f  280  : 

what  execution  against  the  person  should 

contain M 

omission 5i0 

Existing  laws    belatino.to  executioms  . 
continued  until  utuerwise  pbovided: 

Ccmveuance  bg  the  skerijft 

sheriffs  duty 81 

sheriff,  dead. »1 

description HI 

recitals 5N 

sheriff  reftislng  to  convey S51 

alteration »1 

intent «1 

setting  aside  deed Ul 

effect  of  the  deed Kl 

how  possession  obtained  under  the  deed...  SU 

Discharging  record  qf  Judgment  t 

satisfhction  acknowledged. K^ 

acknowledgment  bv  attorney . '. Stt 

sallsfacUon  euteren W 

execution  satisfied ttS 

duty  of  clerk 8U 

impraper  cntrv  of  satisfiiction ^ 

renisiuK  satislaction 556 

two  Judgments 556 

Judgment  reversed 506 

satisfhction  by  bond -. 566 

reforming  satislkction  piece 556 

Judgment  on  appeal 5tf 

partners  and  Joint  debtors 5M 

general « 508 

Execution  and  Us  incidents  t 

oi*der  of  priority ,   541 

in  bankruptcy 541 

by  whom  issued 541 

dormant  execution 541 

rule 541 

geneml 541 

Execution  against  partners,  etc.  i 

limited  partnership 544 

Judgment  against  one  partner 544 

execution  against  Joint  property 544 

sale  of  Joint  property 544 

receiver 544 

Exempt  real  estate  t 

homestead  exemption 554 

wai  ver JJ* 

exception 554 

does  not  run  witli  the  land 554 

private  burying  ground 554 


Index. 
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Feea  ofojficert.  etc,  < 

fbOH  on  execiidun 642 

when  ahorf ir entitled  ti>  pouiidaipe 543 

how  collected 644 

liability  of  Mtt«iriiey 643 

less  tliau  legal  lees 643 

iiactio«eo4  and  watchman 6*3 

X«ry  <m  per$ofuU  pri^)ertif-'how  made  i 

whalisa  levy 644 

how  made , 644 

amount  to  be  levied  on 644 

Biibstltulion  of  Koo<l4 544 

levy  oil  propeixy  of  third  peiiiou 646 

effect  of  levy 646 

Levif  upon  and  tale  of  refd  ettate  t 

lew,  how  m.ide 646 

notice  tif  bale M6 

effe.'t  of  levy 647 

sepamtion  of  parr-els 647 

stidicieiiC  to  satisfv  execution 647 

who  may  purchase 647 

purchaser  refusing  payment 647 

assignment 5A6 

Biitlrfactitm  of  judgment 666 

Lien  of  execution  on  peritomd  property  t 

when  it  attaches 646 

to  what  it  attache^ '  646 

pnn'/hiMer  pri«»r  to  levy 646 

BUbseqnent  purchase 546 

transcript  not  llleii 646 

bankruptcy 646 

action  ioi  intennei idling 646 

Peraonal  property  U*dde  to  sale  on  execution  * 

niortieageti  pn»perty 648 

interest  of  morlK-agor 64* 

action  by  iiii»rtgagee 64S 

Interest  of  iMdlee.  etc 643 

interest  of  pledgor,  etc 643 

married  woman 643 

money 643 

fixlures 643 

choses  in  actlim 644 

false  riMiresenlatton  nf  ownership 644 

plnlnliir 'ri  attorney 647 

one  notice— two  execntioos 647 

setting  aside  sale 647 

Property  exempt  from  levy  and  tale  > 

Btatuion  exemption 661 

yarn,  cloth,  et(; 652 

cow,  sheep,  etc 66:2 

provisions 663 

wearing  apparel 562 

team,  etc 652 

professional  library 652 

watch,  etc   652 

furniture  663 

tools 653 

general 6'>3 

ctuistruction  of  law 65:{ 

claimiuK  exemption 563 

waivi.ig  exemptioub 5.~t3 

exceptum  to  statutory  rule 653 

purchase  money  553 

waiver  by  plaintiff. 563 

M'niedy  if  exempt  property  is  taken 653 

householder 664 

Purekaser*t  title  t 

sheriff's  certificate 647 

—  amondiiii  nt  of. 647 

—  as  evil  lencc 647 

—  cloud  upon  title 647 

—  must  be  recorded 648 

irregularit\  647 

sheriff 's  return 547 

Jnd>ftnent  satisfled 5  7 

nde 547 

•  prior  incumbrances 618 

Ileal  estate  liable  to  tale  on  execution  t 

general 646 

uinds  in  tniMt 64H 

vested  future  estate 546 

contract  to  purchase 646 

estate  at  will 646 

land  in  another  State 646 

eqnltv  of  rwlemptlon 616 

leasehold  property 646 

Jledemption  by  creditor  t 

who  may  re<leem 648 

when 54*J 

other  credit'  rs  may  purcliu.<»e 648 

origiunl  punolinscrs 648 

execution  creditor 64il 


b%mlk9t^^C<mHntted.  paob. 

to  whoQi  payment  made 648 

the  pro|>er  amount 649 

collatertU  security 649 

seiUor  Jndgni^nt 649 

superior  title 648 

eflect  of  redemption 640 

asKigiiee  of  certificate 649 

redemption  by  others 649 

when  redemption  to  be  rande 649 

notice  or  redemption 649 

title  of  Judgment  debtor 649 

leasehold 648 

JReflemption  by  Judgment  debtor,  etc.  t 

who  may  redeem 648 

how  made 648 

its  eflect 648 

debtor  cannot  redeem  subsequent  to  sale  or 

execntion 648 

ezending  time  to  redeem 648 

MeiUmpiion  by  mortge^/e  i 

general 650 

when  mortgage  to  be  paid  before  redemp- 
tion  \:. :.  660 

lien  of  mortgage 660 

rules,  etc 661 

Jledemption^  how  Reeled  t 

evidence  oC  right 649 

copy  of  docket  to  be  certified  by  counW 

clerk 650 

copv  ol  assignments 600 

aflioavit  of  amount  due 660 

waiver  of  evidence 660 

—  to  whom  presented 660 

when  presented 650 

Mqhtt  and  duties  qfoficert : 

inaorsomenl  on  receipt  of  execution 643 

levy  cannot  be  made  on  Sunday 643 

sheriff  must  execute  process 642 

death  of  sheriff,  etc 643 

instructions  to  sheriff. 643 

sheriff  rannot  collect  execution  for  his  own 

benefit 643 

attachment  or  action  against  sheriff. 542 

sheriff '8  bond 642 

bond  of  deputy 642 

authority  to  levy « 643 

care  of  goods 642 

replevin  against  sheriff. 64i 

Sale  ofpertonal  property  under  execution  t 

when  to  be  made 545 

sale  atlel'  sundown 646 

notice 546 

property  present 646 

who  may  purchase 646 

postponement 646 

'irregularity 646 

setting  aside  sale 646 

selling  property  of  third  person 046 

restraining  sale 646 

Setting  off  judgments  i 

genorHl 654 

now  obtained 664 

Justices'  Judgment 564 

motion  papers 065 

appeal  pending 656 

question  of  costs 565 

Judgment  discharged 059 

Other  judgments,  how  smroiiCKU : 

Judgment  requiring  tpec^/lc  performance  i    . 

execution  of  deed 6.11 

question  as  to  form  of  instrument 531 

motion  unnecessary 531 

service  of  Judgment Ml 

re^isal  to  comply 681 

Judgment  Tor  payment  of  money 611 

proceedings  for  contempt 683 

SuFPLEMENTARY  PROCBRniNGfl.    (See  Proceed^ 
ifigt  Supplementary  to  Execution.) 

The  different  kinds  of  execution 683 

To  BE  rbturnarlb  in  sixtt  days: 
Action  agaiiut  therifffor  neglect  t 

liability  of  sheriff 540 

measure  of  damagosr 641 

original  Judgment. 541 

The  return  t 

return  by  mail 640 

when  to  l>e  returned 640 

hsdorsemont  of  retnm 640 
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To  WHAT  COCJXTIBS  EXBCCnOV  MAT  BE  I880BD: 

.Execution  againtt  wuirried  wotnen  t 

its  terms f 583 

Judirnieut  for  tort AS3 

costs fiJB 

general 688 

General) 

judgment  In  common  pleiw 582 

execution  to  wrong  conuty 682 

amendment 582 

EiMitor  tr  AdHtabtrat^r : 

(See  Partiee  to  Action.) 

Eiceitora : 

ikppeals  by,  coortt  may  dispense  with  seen- 

rlty 876 

Cannot  be  sued  in  Justice's  court  witliln  cer- 
tain time 71 

Claims  against 19 

Cost  in  action  hy 680 

Foreign,  when  may  be  sned  in  this  State. ...  25 
May  sue  without  Joining  party  in  Inteivst  —  121 
Or  administrator,    costs   in   actions   by  or 

asainst 680 

PlaTntiflT  may  l>e  required  to  give  seourity  in 
actions  agai  n  st 631 

EieMptlM  Law: 

Not  repealed  by  Code 800 

BlMlBg  SllU : 

Appeals  in 800 

KxecuUon  on  Judgment  in,  rendered  liefbre 

July  1,  1848 800 

How  vacated  or  modllled 645 

Issues  of  fact  in,  to  be  tried  by  Jury,  unless, 

etc 801 

limitation  as  to  time  not  to  apply  to 95 

Writ  of  error  notaiiou  ed  in,  and  appeals  sub- 
stituted  6AS 

EsprtH  CMiputai: 

Persons  to  be  designated  bv,  in  each  of  the 
counties  through  which  the  express  may 
run,  on  whom  processes  may  l)c  served. . . .  106 
Designation  to  be  flle<1  in  county  clerk's  office  166 

Service  of  process  on 166,  176 

Where  person  is  not  designated,  on  whom 
process  to  tie  served 166 

El  Parte  Or4«r : 

May  be  vacated  or  modlfled 645 

Eiteadiij;  TiHa: 

Toanswi* 767 

(See  EnUwging  Time,) 

BKtnar4laary  Teras : 

In  court  of  appeals,  when  may  be  appointed.    86 

May  be  appointed  bv  governor 46 

Of  court  of  o)'er  ami  terminer 46 

Of  supreme  court 39,  46,  MO 

When  business  of  court  roquiroh 800 

Fallare  af  Defaadaat  ta  Aaswcr : 

Judgment  on 428 

Fallare  af  Praaf: 

In  existing  suite,  what  constitntes 817 

Faha  \mpi\xmmtmXi 

Actions  for,  not  within  Jurisdiction  of  Jus- 
tices'court 71 

Costs  in 508 

Facts: 

Constituting  counterclaim  may  be  contained 
in  answer 78 

Order  for  trials  of  questions  of.  what  to 
state 94 

Faclar : 

When  liable  to  arrest 842 

Faa  Bill : 

Abolished;  allowances  given 688 

Feci: 

Additional,  in  district  courts  of  New  York. . .    90 

Clerk  to  collect 90 

Clark,  for  eopiee  of  papers  027 


Fail— Coniifiifcd.  ^aol 

For  entering  Judgment 67 

By  filing  transcript. tn 

For  every  trial,  from  party  bringing  it (K7 

Judges  of  superior  court  of  N«w  York,  and  of 
New  York  common  pleas,  not  to  receive. ...  S8 

Of  Justices  of  the  peace,  for  return.. 7If 

Referees 513, «; 

8herilb  on  attachments. tit 

To  be  paid  into  city  treasury i9 

Witnesses,  io  supplementary  proceedings....  639 

FelgBfd  losaco: 

FKIOKED  188UB8  A.DOUBHED,   AKD  OVDOL  108 
TRIAL  8UB8TITUTKD  : 

lemee  of  fati  .• 

where  order  may  be  made M 

divorce •* 

probate  of  wills * SB 

appeal  from  order ff 

former  practice « ff 

OBDBB  DIRECTIMO  TKIAL  or U 

Feaula: 

When  exempt  fVom  arrest. SIS 

(Jtoe  MoTti/ed  Hosiaa.) 

FaniM: 

Under  Jurisdiction  of  county  court. M 

FkUtlaas  Bfaaias 

When  party  may  be  8Q«d  by 8SS 

FMaolary  Cn^ctty : 

Arrest  for  money  received  in  a 3(1 

FttlBg:  • 

Complaint -. 171 

Copies  of  papers  may  be  snbstitn  ted  In  certain 

cases .' 756 

Notice  of /is  pendemM MS 

Order  appointing  receiver  must  be  filed  in 

ofllce  cf  conntv  cierk ^ 

Summons  and  pleadings 77S 

Transcript  of  Judgment,  cflioct  of. B2S 

Of  Justice's  court 77 

Undertnkings M 

To  be  accompanied  with  aflklavit <^ 

Finag  AHIdaTlto: 

(See  P*tt6i>caMon,  tervtoe  q^  swmnoms  fty.) 

Flaal  Oricr: 

When  appeal  may  be  taken  fWrna,  to  court  of 
appeals « 

Flaal  SattteBeat: 

Of  estate  of  deceaeed    party,   actions  fbr, 
.  when  to  have  preference  on  court  calendar,  SS 

FlB^lag  af  Fact : 

Not  requisite  for  purpose  of  review ^ 

When  Inconsistent,  to  be  contrulled  by  gen> 
eral  verdict ^ 

Flaas: 

Arrest^  action  for S|^ 

County  court  may  remit ^^ 

(See  FwfeUwre.    PenaUp,) 

First  Ja^lcial  Mstrifl : 

Hearing  of  apiieals  in.  at  general  term v  ^0 

May  employ  stenographer 447,  w 

Motions  in,  may  be  made  to  Judge  or  Justice 

out  of  court J5 

Notes  of  issue  in JJJ 

Notice  of  trial,  either  party  may  give ^ 

Procceilings  comnieiiccil  before  one  Judge  in, 

may  be  continued  before  another ^ 

(See  Common  Plea*.    Superior  Court.) 

FIshcrlas: 

Within  Jurisdiction  of  •  oonnty  court 


000 


Faractaoara  Martgaga: 

Additional  allowance  to  courts  in  actions  for  615 

Judgment  on,  how  enforced.... SO 

Notice  of  lis  pemieiM 1<^' 

Summons  on  unknown  parties  In  actions  for, 

how  Mrved Jg 

Trial  to  be  had  where  cause  of  action  aro«e  .  1^ 
When  additional  allowance  may  lie  awitnled  oji 
Within  jurisdiction  of  county  court .  .v  * 

(See  iiortgagt.) 
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Jariadiotlonof  State oonrti.% 24 

f N«lgm  CtrytntlM : 

Action  aninat  offleers  of 223 

Jurisdieuon  of  State  ooarts  over 26 

Property  of,  may  be  attached.    (See  Attack- 

nuni.) 
Service  of  aammonaoa 172 

To  DBSIGMATE   flOMK    PKBBON  ON  WHOM  FBO- 
.CB88    MAY    BK   8KRTED : 

DetignaUon  to  be  JUed  in  office  cf  tecreUary 

of  state  I 
cerUfied  copy  of  deaignation  to  be  evidence 

of  appointment 166 

serving  of  process  on  .  166,  167 

wlien  designation  not  made 167 

term  '*  process"  defined 167 

Jarisdiction  of  cases  included  in  sections 

134  and  427 ^ 167 

F«relieM  EiecitMi: 

When  may  be  sned  in  this  state 25 

Ferriipi  €«TcraHeBt8: 

May  sue  in  courts  of  this  Stale 25 

F^relgB  JadgHdito: 

(See  Judffmentt,  how  pleaded.) 

FfKliHi  JiAcfail  Pracfdh^w; 

Jurisdiction  of  State  Courts  in 26 

F^relfi  Law: 

Duly  proved,  may  be  admitted  as  piesnmptive 

e  vl<f en  ce 776 

Jurisdiction  of  State  court 26 

Ferelfrii  PftrtlM  tmi  Prtperty  : 

Jarisdiction  of  State  courts 26 

Fanlini  SUtM: 

May  sue  or  be  sned  in  courts  of  this  State. ...    25 
F«rflini  Salts: 

Jnrisdlction  of  State  courts 25,    26 

Farfeit«d  Rectsaixaaccs : 

County  court  may  remit 60 

(See  Recognizance,) 

Farfdtare : 

Action  for,  to  be   commenced  within  two 

years 105 

Jiidfrment  of  against  corporation 785 

Penalty   of,  against  moneyed  corporations, 

when  to  attach 110 

Place  of  trial  of  action  to  recover 149 

To  people  of  State,  actions  fbr .^. .  786 

Ftrm: 

Of  action,  abolished 92 

Of  pleading,  abolished 181 

Foratr  PfMtlM: 

Inconsistent  with  Code,  abrogate  1 '.,.  803 

May  be  adopted  In  certain  cases 808 

FrMf  kite : 

One  action  may  be  brought  against  an  per- 

isons  claiming 785 

Penalty  fbr  usurping 785 

When  collected,  to  be  paid  into  State  treasury.  785 

VnU: 

Actions  for,  when  may  be  bronght  in  Justice*! 

court 61 

RIghtH  of  action  accruing  In  cases  of. lOS 

In  actions  for  relief  on  gronnd  of,  time  limi- 
ted  108 

FrlTtlew  DeHirrer : 

Answer  or  reply;  Judgment  on 4.T7 

Appeal  from  onler 439 

Hearing  on  a  motion  for  Judgment  on  the 

gronnd  of 44S 

Party  prejudiced  by,  may  move  for  Judgment  437 
Knleas  to 440, 

FmI  ftr  Coirts : 

Snneivisors  to  ftimlsh 37,    49 

When  supervisors  neglect,  duty  of  sheriff ...    49 

FinltmforCoart: 

W)iPtQft^piM*b ^ 

117 


PnrticrAccMut:.  '^w 

'Court  may  order  a. 288 

(See  Account.) 

Further  latan : 

When  to  be  made  to  appellate  court 706 

Farther  TIaM : 

When  may  be  granted **.*•  767 

(See  Enkarffed  Time,') 

Cleaeral  Detattlaas  aad  DififllaBi : 

(See  D^nUione  and  DMHone.) 

fieacral  Deaial : 

When  and  how  made 2tt 

firaeral  Uaiitatlaa : 

(See  LimUation.) 

Goaoral  PraTlslaBS : 

<Jqrtain  parte  cfrtoieed  and  other  etatutee 
not  r^eaJed 807 

D^nitiono^**  clerk*' 802 

deputy  clerk,  signature  of 802 

power  of  clerk. 802 

J)^nitiono/*'dUtrici'' 802 

D^uition  qf  *'  pereonal  property  " 801 

personal  property,  meaning  of. 801 

D^nUionqf*' property'' 801 

Definition  of  **  real  property'" 801 

ExtracteJ^romretfiwdetahitee 805 

entry  of  Judgment 806 

answer 806 

habeas  corpus 806 

Jurisdiction  of  the  Judge 806 

<!ertiorari,  office  of. 806 

proceedings    upon   appeal    firom  surro- 
gate's court 807 

Judge*  of  tupxeme  court  to  make  general 

rulei :.  808 

Rule  of  etrict  construction  of  ttatutet  inap- 
plicable to  thU  act 802 

Rules  and  practice  inconsistent  with  this  ad 
abrogated 802 

Statutory  provisions  inconsistent  wUk  this 

actrq»ected 803 

writ  of  n«  ea;«a< 802 

Jurisdiction  of  supreme  court 802 

7%is  act  not  to  ajfetA  certain  proceedings  and 

statutory  provisions 803 

ne  exeat 804 

Jurisdiction  of  supreme  court 804 

mandamus— how  Issened 804 

when  it  lies 804 

appeal 804 

writ  of  prohibition 804 

cf  |-ti<  >rnri 804 

Kew  York  metropolitan  board  of  health. .  804 

appeals  fVom  surrogate's  court 806 

appeal  fW>m  an  order  of  a  county  Judge, 

nenylnga  new  trial 80S 

entry  of  Judmnent 806 

This  act,  when  to  take  eglset 807 

Gcacral  lalos: 

When  to  be  made 808 

Geaeral  lalfo  af  Pteadlag: 

(See  Verification  of  Pleading. \ 

Gaacral  Terai : 

Appeals  to 480 

Of  supreme  courts  four  to  be  held  annually. .    44 
effect   of  non-concurrence  of  majority  of 

Jndgesat 44 

existing  statutes  relating  to,  repealed 40 

extrnonlinary 38,46,    800 

Judfrments  at,  how  given 44 

majority  of  Judges  at,  necessary  to  pro- 
nounce J  ndgroent 44 

provision  in  case  of  inability  of  Judge  to 
sit  at 

Of  the  superior  court  ^  jurisdiction  * 

time  of  holding 68 

vertllct,  when  Jury  may  render 461 

(See  Supreme  Court  t  Court  of  Appeals  t 
Court  of  Common  Pleas  of  Hew  York 
city !  Superior  Court ;  Judiciary  artidt 
tf  Constitution,) 
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GUftcrt,  JasiMr  W. :  'agb. 

Associate  Justice  supreme  oovrt,  seeond  de- 
partment 40 

CiMdi  ^r  Chattels : 

Action  Ibr  taking,  detaining  or  iiUoT*  to  be 

brought  within' six  years 108 

(See  PertofuU  Properiy.) 

6«Teiiitr : 

Designation  of  Jnsticee  of  sapreme  oonrt  by. .  40 
Hay  appoint  extraordinary  terms  of  snpreme 

OiMirt S8  48,  800 

To  designate  presiding  and  associate  Justices 

of  supreme  court 88,    40 

To    appoint    extraordinary    terms,    circuit 

courts  and  courts  of  oyer  and  terminer, 

when  the  interests  of  the  public  require  it. .    46 

Trial  of,  for  impeachment 28 

(8ee  Judiciary  article  of  Coiuiiiuiion.) 

€raatM  df  People : 

Action  in  respect  to  lands  held  in  adverse 

possession 118 

wnen  action  may  be  brought  by 99 

Clreiidg  tf  Belief: 

stating  examples  of 983 

Accountability  of • 774 

For  infant,  wnen  necessary 188 

When  to  be  appointed 180 

Liabihty  of,  Ibr  costs. 6!I0 

Need  not  be  appointed  fbr  married  women. . .  187 

Bemoval  of. 90 

(.See  Partiet  to  Action,) 

H. 

BabeisCerpM: 

Jurisdiction  of  State  coorts 98 

ItaMtMl  Dmkaid : 

Proceedings  in  county  court  relatire  to  . .  19,  90 
Summons  on,  how  served 188 

Baallt8B  Centy : 

Publication  of  legal  notices  in 176 

ItaMlltM  aid  FaltM  CeMUei : 

In  arranging  terms  of  court  to  be  considered 
asone  county 46 

Bein: 

Of  deceased  Judgment  debtor,  when  may  be 
summoned 724 

Hlskways: 

Certiorari 90 

Proceedings  on  appeal  f^om  order  laying  out  90 
Appeals 90 

HMlMBd  Md  wife : 

When  may  be  Joined  In  actions 197 

(See  Divorce.  'Married  Wiman,    W^) 

1. 
Iditt: 

Summons  on,  how  served 188 

taHiterial  TariMce : 

Yarlance,  fhcts  may  be  found  according  to 

evidence 817 

(See  Irrelevant.) 

iMMedlate  Beieit : 

Person  for  or  against  whom  action  is  brought 
may  be  examined  as  a  witness 749 

laq^chMeat : 

Articles  of,  prefBrred  against  Judicial  officers 

effect  of 98 

Assembly  to  have  power  of. 28 

Concurrence  of  two4hirds  necessary  to  con- 
vict   3S 

Court  for  trial  of,  of  whom  composed   28 

Duty  of  members  of  court  of. 28 

Jndgment  in  cases  of  conviction,  to  what  to 

extend 28 

If  embers  of  oonrt  to  be  sworn 98 


It— CoitHmwtf. 

On. trial  of   govenor,   llenteiuuit-gvrenior 
may  not  act  as  member  of  court fl 

Parties  impeached  llaUe  to  indictment  and 

punishment  according  to  law S 

(See  Judideuy  Arikie  ^  ComMMkm,) 

iMpriMMd  Debtors: 

*  Within  Jurisdiction  of  county  court 90 

iMprtaoBMat  far  Debt: 

Act  not  aflipcted  by  Code an 

Of  deflsndant,  on  criminal  charge IM 

(See  ArretA,) 

iMUIIIy  of  Ji4ge : 

In  mayor  or  recorder's  court,  ease  to  be  sub- 
mitted to  county  oonrt M 

Of  county  court  to  hear  appeal,  how  dispos- 
ed of :...  a 

To  hear  motion,  transfer  to  other  Judge 787 

To  hold  or  sit  in  certain  courta,  lunoviaed  Ibr, 

<7,  787 
VMmM   LMd8: 

Laving  out  of  railroads  through N 

Within  Jurisdiction  of  county  court fiO 

MIM8: 

Actions  by fiS 

Actions  on  oontnust  cannot  be  maJntaiiied 
against % 

laActaeat : 

Persons  convicted  on  impeachment  liable  to.  18 
bflwcy: 

Effect  of,  on  limitation  of  time «^..  1<B 

hfiut  Platottf : 

Appointment  of  guardian  fbr 130 

Guardian  res|)onslble  for  costs  against 8M 

Beal  estate  of,  disposition  of;  by  county  court,  fi8 

Specific  performance  by 60 

Summons  on,  howser\'ed UB 

To  appear  by  guardian 19 

(See  ONor^ifoii.) 

laftrior  Local  Cooits: 

Maybe  established SI 

iBgrahOH,  Dailel  P. 

Presiding  Justice  supreme  court,  first  depart- 
ment   10 

Ipjnctloi : 

ArFiDAvm  OK  Monoir: 

is  a  verified  answer  an  affidavit  ? ^ 

motion  to  continue SB6 

•  amendment  of. JW 

application  for. M 

At  what  timb  it  mat  bb  ghakted  : 

time  when  the  order  will  Issue S9I 

after  complaint  demurred  to  on  ground  of 

insufficiency 380 

after  Injnnction  has  been,  denied ^ 

complaint  as  affidavit 30O 

requisites  of  the  affidavit ^ 

relation  of  affidavit  to  the  complaint 391 

service  of  copy  affidavit 301 

INJUNCTIOM ;  IN  WHAT  0A8B8  GRANTED : 

Cose*  i/n  t^IcA  order  may  he  granted  i 

order  on  the  face  of  the  complaint. 2 

oivler  during  the  litigation -38! 

onler  to  restrain  removal  or  disposal  of 

property g 

trademark ^ 

adjudged  cases,  order  granted 8M,  w 

adjudged  cases,  order  denied.  .886,  886, 887,  «v 

OeMToli 

definitions,  scope,  nature 2 

basis  of  the  order Jf 

service  of  order gj 

obedience  to  order gi 

order  to  the  defendant *■ 

MleodUmecme  t 

rcvlvHl  and  continuance ^ 

dismissal  hf  complaint S 

discontinuance  of  the  action ^ 

removal  of  cause S, 

Jurisdiction,  »tay  of  proceedings S 

order  against  public  officers ••••  ^ 
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I^UCdM— CMiflllMt.  VMS. 

order  aipUnst  munioipal  oorporatloiiB 889 

appeal 880 

Motion  to  vacate  ok  modify  nrjuNcnoN : 

motion,  before  whom 806 

permiMive  nature  of  these  provi«>o»--ex 

parte  application 806 

pre-requisites  for  moving,  who  mav  move. .  806 

motion  to  diaeolve— questions  involved 807 

papers  and  affldavita 807 

answer  and  complaial—groiuidg  for  Vaoating  887 
farmer  practice,  answer,  iion-prosecntion..  887 

Jnrisdictionalr-JttB  loH 896 

appeal 896 

Notice,    whsn  bvqitibed— tbmpobart    nr- 

JUMCTION 881 

OHDEB    to    show    CAUSE     WHY     IMJOKCTIOll 
SHOULD  NOT  BE  OKANTBD  : 

secarity 884 

notice  of  motion 884 

opposition  amdavits 884 

application  in  drst  district 884 

motion  to  continue  an  injunction 884 

effect  of  want  of  Jurisdiction 886 

appeal 886 

Sbcubity  upon  injunchon— oajugss,  how 
ascertained  : 

Iktmayett 

order  of  reference 882 

costs  and  counsel  ftes 888 

measuro  of  damages 888 

attac'hment 883 

effect  of  want  of  Jurisdiction 888 

Miscellaneous  : 

statute  provisiona— order  after  Judgment . .  886 

decisions  in  the  superior  court 883 

liabilities  and  privileges  of  sureties 883 

oonflrmation  or  the  report 888 

action  on  the  bond 884 

payment  enforced  by  attachment 884 

Security  upon  i^funetton  t 

form  of  security 881 

surety 881 

flling. ...  881 

provlgion  for  reference 888- 

undertaking  by  corporations 88S 

adequacy  of  the  security 882 

defects 888 

scope  of  the  undertaking 888 

Secusitt  upon  injunction  to  suspend  busi- 
ness OF  COSPOBATION  : 

ipjunotion  to  suspend  bnainefls 886 

removal  or  suspension  of  officers 386 

receiver— notice  of  appohitment , 886 

penal  provisions— service  of  notice 886 

extent  of  the  application 886 

WBIT  OF  INJUNCnON  ABOLISHED  AND  OKDES 
SUBSTITUTED  : 

scope  of  the  provisions  with  reference  to 

iivjnnctions 878 

motion  for  ii^unction 378 

person  ei^oining  or  enjoined   must  be  a 

party 879 

want  of  Jurisdiction 879 

want  of  capacity  in  Judge 878 

power  to  enforce  the  ii^unction  order 878 

order  not  retroactive ■» 878 

IpjEry : 

To  person  or  character,  arrest  of  defendant,  848 
Or  property,  action  for  in  justice's  court 71 

(See  Aeeeeemeni  qf  Demaget.) 

Actions  against 101,  106 

Summons,  how  served  on 166 

iMilTMit  DeVtors : 

Witliin  Jurisdiction  of  county  court 60 

IltilTCBt  SBKty  : 

Court  may  reqtdre  new  undertaking 672 

lMp6Cti6B  bT  B66k6,  EtC.  : 

0owobt%ii»^ , , 786 


bftanaeit  r^oB. 

Allowances  on,  In  mortgaged  eases,   now 

computed 617 

On  bond,  action  for 61 

On  judgment  by  confession,  execution  for  796,  781 

iMtrBMeEto  !■  WritlEff : 

Additional  allowance  for  construction  of 616 

Coets,  where  several  actions  are  on  one  bond 

or  instrmnent 606 

For  paynlent  of  money,  manner  of  pleading,  801 

Proceedings  in  Justioe's  court 78 

Parties  to  actions  upon 188 

(See  Sealed  Inetrumeni.) 

lHir«M6  €6rp6ratl6M  : 

Created  by  laws  of  other  States  and  doing 
business  in  this  State,  to  designate  person 
on  whom  process  may  be  served 166 

Evidence  of^appointment,  what  deemed 166 

Provisions  of  ^^Act  to  regulate  proceedings 
against  corporations  uv  injunction  and 
otherwise,"  not  applicable  to 886 

Service  made  in  accordance  of  act,  to  be 
deemed  effectual 167 

Service  of  process  on  person  appointed,  efltet 
of. 167 

When  person  Is  not  designated,  process  to  be 
served  on  agent 167 

Term  *'  process,"  what  deemed  to  include. . .  167 

IiterMt: 

When  not  allowable 466 

When  allowable 466 

Exception  to  allowance  of. 467 

Improper  allowance  of. 467 

Question  of  allowing,  fh>m  time  of  bringing 

action  467 

Compound 467 

(Soe  Trial  by  Jury.) 

lBt6rl6eit«ry  Cteli: 

A^j  nstmen  t  of. 621 

IitenMdIatf  ONer  -. 

Reviewal  in  court  of  appeals 27 

Involving  merits  and  necessarily  afl^ting 
Judgment 649 

iBtorplMMlfr : 

Action  of  intebpleader  : 

natnre  of  the  remedv 146 

when  the  action  will  lie 140 

INTERPLBADEB  UNDER  THE  CODE  ( 

ooncnrrent  remedy 146 

bailee  of  money 147 

claims  for  price  of  goods  sold 148 

common  carrier 148 

guaixlian,  administrator,  etc.  .* 148 

mechanics'  lien 148 

landlord  and  tenant 148 

costs 148 

appeal 148 

iBlerNfBtoriM : 

Amendment  of. 826 

To  annex  to  commission,  costs  for  drawing  607 

iBtnslM  iBtB  Oflire : 

Attorney-general  to  bring  action  for 782 

Iflt€8Ut6 : 

Kot  an  inhabitant  of  State  and  dving  out  of 
State  pending  an  action  on  appeal,  action  to 
perfect  appeal  may  be  brought  within  six 
months 140 

ImleTBBt  BBd  BedBfliBBt  MBtter : 

To  be  stricken  out  in  pleadings.  (See  Strik- 
ing out  Irrelevant  Matter.) 

ImleTBBt  PICBdlBg : 

(See  Sham  D^f^entee,) 

l86Be8,  BBd  TriBi  bT  : 

ALL  ISSUES  TO    BE  TRIED   BEFORE  A    BINaLB 

judge: 

trial  by  the  court  must  be  entire 446 

stipulation 446 

issue  of  law  at  any  special  term  in  the  dis- 
trict  446 

place  of  trial 446 

statutory  foreclosure  of  mortgage  of  real 
property 
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tmi  Trial  •f-^onitnsMtf.  pa«b. 

DurFBBBMT  KINDS  OF  188USS  : 

No  iMoe  which  can  be  tried— costs 44S 

BlTHSR  PASTY  MAT  GIVE  NOTICE  OF  TBlAlr— 
MOTE  OF  ISSUE— 8TEKOOBAP11ER. 

dismissal  of  the  complaint 448 

morlgage  foreclosure 448 

time,  how  computed 448 

mistake  in  notice 448 

no  notice  given 448 

notice  of  trial  to  all  defendants 449 

notice  of  argument  on  appeal 449 

counterclaims 449 

ti%'o  actions  Ijetxveen  same  parties 449 

defendants  not  all  served 449 

stenographer 449 

postponement 448 

pending  appeal,  action  cannot  be  taken. . . .  449 
affocting  the  Jougment 448 

Issue  of  fact 441 

Issue  of  fact  to  be  tried  by  juby,  unless 

WAIVED  OR  reference  ORDERED: 

com  trucdon 444 

action  of  ejectment— reforming  Instrument.  444 
eomplaint  uniting  equitable  and  legal  relief  444 

trial  at  chambers 444 

on  appeal,  cannot  object  to  mode  of  trial.. .  444 

trial  by  sherUTs  Jury 444 

divorce 444 

waiving  right  to  jury  trial 444 

insurance  policy 444 

▼iolation  of  Are  laws 444 

supplemental  complaint 444 

paraiership  settlement 444 

second  trial 444 

oonrt  may  deviate  from  rules 445 

when  Jury  is  not  allowed 446 

constrncuon  of  laws  of  180S,  p.  74S 445 

j«sub  of  law 44s 

On  issue  of  both  law  and  fact,  tbb 

ISSUE  OF  LAW  to  BE  FIRST  TRIED  : 

no  Judgment  before  both  issues  disposed  of.  443 

which  issue  tried  tirst 443 

on  demurrer 443 

Order  of  disposing  of  issues  on  the  gaz^ 

ENDAR : 

regulations  of  circuit  calendars 430 

actions  by  the  attorney -general  400 

the  court's  control  over  Its  calendar 4A0 

cause  not  on  calendar 450 

preference  on  the  calemlar 4A0 

when  the  calendar  may  be  corrected 460 

calendar  for  term  noticed 450 

regular  order  on  calendar 450 

notes  of  Issue 450 

wrong  date  of  issue 450 

Other  issues  to  be  tried  by  the  court  : 

issues  of  fkct  in  equity  case 446 

trial  by  the*court  must  be  entire 445 

equitable  relief. 446 

.    right  of  the  court 446 

action  in  the  nature  of  quo  warranto 445 

compulsory  references 446 

fVandulent  assignment 446 

action  to  charge  the  estate  of  a  married 

woman 445 

order  of  reference,  when  made 446 

Trial,  what: 

trial 443 

Issue  of  law,  where  tried 443 

really  for  trial 44.1 

extra  allowance  of  costs 44.1 

voluntary  nonsuit 443 

fi-ivolous  demurrer 448 

laraes  Fsigied : 

Order  directing  trial  of. 19 

ItMH  •i  Acctnt: 

Delivery  of. 887 

Not  necessary  to  be  inserted  in  pleading 287 

Particulars  concerning 


J. 
Jgll  LibClliM  : 

Within  the  Jurisdiction  of  the  county  court. .    60 


,, 1:  1» 

Associate  Justice  of  BopniBe  court,  flmrth 
depar  tmen  t 

Of  causes  of  action 

Of  defenses 

Of  landlord  and  tenant  as  defendant IS 

Of  parties.    (See  Partie$) 137 

Where  some  refiise  tojom U7 

Where  parties  are  numerous 137 

JtMcr  •>  enm  9i  Actfti : 

CatueiqfaeiUmtkaieaimoibeJoin^i 

relating  to  real  property , 

reUting  to  husband  ana  wife , 

other  cases  generally 

carriers 

Infents , 

conversion 

contract  and  tort 

corporation  and  individual 

personal  and  representative. 

several  defendants , 

several  devisees 

warranty 

ConaoUdaUon  qf  aeHont  i 

when  allowed , 

tsosts , 

injunction 

actions  in  diiferent  counties 

appeal 310 

insurance  poUoies 310 

libel 310 

plaintilTmay  move 31t) 

mechanics*  lien 310 

statutor)'  penalty 310 

affidavit  necessary 310 

foreclosure  suit 310 

old  riUes 310 

ameilded complaint ^...  310 

miscellaneous  examples 310 

stip  ula  tion 310 

official  bond 3U 

deposition 311 

What  causes  may  be  joined  in  tub  same 

ACTION : 

When  the  pleadinai  ma^  inclmde 
one  cause  <if  actum  t 

conditions  requisite 

examples  of  proper  Joinder 308 

Statement  0/  the  cause  qf  action^  and  items  i 

separate  account 806 

one  count 307 

correcting  errors.- , 307 

Joint  and  several  defendants  : 

actions  against,  Judgments  in SOB 

answer  and  reply  to  be  verified 726 

by  party  summoned 7tf 

appliG^tion  of  property  to  payment  of  Judg^ 

raent,  where  may  be  compelled 734 

contractor  may  be  examinea  as  a  witness  In 

his  own  behalf -. 743 

eostsin  proceedings  against. 7tt 

debtors,  heirs,  devisees,  legatees  and  ten- 
ants holdmg  under  deceased  Judgment 

debtor,  proceedings  against TVL 

if  Judgment  debtor  die  aAer  fudgment, 
summons  may  issue  to  parties  in  iutersst 
to  show  cause  why  Judgment  should  not 

be  enforced  out  of  estate  of  deceased 784 

on  Judgment  agsinst  one  of  several  Judg- 
ment debtors,  those  not  served  may  be 
summoned    to    show  cause  why    they 

should  not  be  bound  by  the  Judgment 7M 

proceedings  wbera  summons  is  served  on 

part  of  the  defendants ffi 

wnera  ser^'ed  on  all  defendants 176 

subsequent  proceedings. Ttt 

summons,  form  of. 785 

to  be  accompanied  by  affidavit  of  amount 
due 70 

Atchambers,  business  before 47 

Powers  of,  may  be  vested  in  county  Judge 787 

InHbility  of.  tu  hold  special  term,  etc.,  pro- 
vided for.! 47 

Of  county  court,  powers  oi.     (See  Cownte 

Jtt^lf/e) 788,  787 

Of  court  of  appeals,  may  adjourn  court 37 

Of  superior  court,  to  take  no  fees  for  service,   96 
Of  supreme  court,  to  transact  business  out  er 

court 47 

• 
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In  lint  Jadiolal  district,  business  commenced 
before  one  Judge  may  be  continued*  by 
another 48,  7«7 

In  case  of  inability  of  one  Judge,  any  other 
Jadge  may- perform  duties  of. 47 

JidgCS  : 

Of  court  of  appeals 28 

And  of  New  York  common  pleas,  election  of.  28 

First  election  of. 28 

Five  to  form  aqnorum 28 

Concurrence  or  four  necessary  to  a  decision.  28 

Term  of  office  of 28 

To  be  a  merobeof  the  court  of  impeaolimont. .  28 

Vacancieat 

when  governor  may  appoint  toflU 28 

appointees  to  All,  tenn  of  office 29 

wlien  to  enter  upon  their  duties 81 

of  supreme  court,  designation  of,  by  gov- 
ernor   40 

to  meet  and  revise  rules  of  court. 13 

may  not  act  as  reforees 81 

when  to  file  opinions  read  by  them  with 

reporter 86 

order  of,  how  enforced 3/8 

chief  Judge  and  associate,  manner  of  ap- 
pointment of,    to  be  submitted  to  the 

people ^ 80 

may  be  remoVed  bv  concurrent  resolution 

of  both  houses  of  fcgislMtni*e 29 

removals,  cause  to  he  entered  on  jonmals. .    29 
accused  to  have  opportunity  of  dofunse. ...    90 
may  not  practice  as  attorney  or  counselor 
in  anv  court  of  record  in  this  State,  or  act 

as  referee 81 

application  to  vacate 10 

not  to  hold  any  other  office  of  public  trust. .    29 

votes  given  for,  to  be  void 29 

not  to  liold  office  after  seventy  years  of  age.    80 
shall  not  sit  in  review  of  case  decided  oy 

*  him 29 

vacancies,  how  filled 29 

(See  Judieiaiy  ArUele  qf  ConatUtUion.) 

Jadgneat : 

AJIENDMENT  OF.    (See  Amendment,) 

Amendment   of    pleadings   after.     (See 
AmendmefU.) 

Judgment,  defined  : 

Judgment 427 

interlocutory  tndgment 427 

contingent  Judgment — 427 

order  not  necessary 427 

order  may  be  construed  to  be  a  Judgment. .  4?7 

other  State 427 

defendant's  death 427 

regarded  as  a  contract 427 

interest 427 

discontinuance 427 

mortgage— foi'eclosiire 427 

determrnatlon  on  motion 428 

order  of  county  courts 428 

enforcement  of  against  heirs  of  estate  of  de- 
ceased Judgment  debtor 19 

how  reviewed 481 

Judgment  on  failube  of  defendant  to 

ANSWER : 

Application/or  Judgment^  where,  made  i 

mortgageti  premises 429 

atljoining  county 429 

special  term 429 

cniunbers 429 

Examplet  cf  opening  d^fimU  i 

attorney's  neglect 4S5 

refusal  lo  open  Judgment 436 

flirts  arising  alter  Judgment 435 

Judgment  contrary  to  equity 485 

oponinff  Judgment 435 

excusaole  neglect 435 

voluntary  Jnogment 435 

deflinlt  cannot  bo  taken 435 

further  time  to  answer. 436 

costs 486 

General  defendante  t 

defliult 431 

Jvdgmeni  in  action  for  dworee 431 

Judgment  in  action  for  foreeloaure 431 

Judgment  in  action  for  partition 481 

Judament  in  action  i»  ^eotmetU ^...  481 


Judgment  f  irregulttr  t 

sei*vlce  by  publication 436 

no  JnrisriicUon 4.'i6 

mistake  in  cause  of  action 4'M 

gn^ater  sum  than  defendiint  had  Kdniitted  .  4:W 

subsequent  proceedings  in  egular 4:£ 

election  day 4:^ 

irregtdarity  in  the  service  bf  summons 4:):t 

veriflcation Am 

MiaceUaneoue  t 

plainllir 's  claim  admitted 4:ir> 

restitution 436 

Judgments  against  the  city  of  New  York— 

application  by  comptroller^ 436 

— corstniction  of  laws  of  New  York,  chup. 

876  MO -IJ" 

—constitutionality 4:i6 

— examples  of  Jndgmeni  set  aside 4.i6 

on  i>onn  and  warrant  of  attorney,  execule*l 

beforeJuly  1, 1848 778 

Opening  judgment  taken  hy  default 4tM 

the  rule 4.{  ( 

Joint  debtors 4:W 

motion  on  leaver 3  > 

renewal  of  motion 3  i 

suspicious  circumstances 43  i 

New  York  city 4:U 

motion  to  open  inquest 43i 

power  qf  the  court 434 

stranger  to  the  action < 434 

motion  before  whom 434 

costs  inserted  in  iudarmcnt 434 

amendment  of  pleading  after  Jndgmeni —  434 

Judgment  as  security 434 

final  Judgment 4  4 

interlocutory  Judgments 4  4 

twoyearsrule 4;t4 

non-service  of  summons  afl'ects  the  Juris- 
diction  434 

effect  of  vacating  Judgment 434 

affidavit  of  merito 435 

promptness 435 

appeal 435 

Order  of  the  court » 

Judgment  cannot  be  entered  without 431 

PUUntiff  mttst  offer  proqf  that  no  annctrr  has 

been  received  t 

demurrer 4-SO 

striking  out  sham  answer 4:{0 

no  afflfiavit,  no  gronnd  of  appeal 4:I0 

proof  of  service  of  summons 4:K> 

proot  of  no  answer  served 430 

Joint  liability 430 

Proof  of  plaintiff' 9  demand^  when  ntceMory  < 

manner  of  taking — reference  ordered 432 

recovery  of  specific  personal  property  and 

damages 432 

time  to  answer  expired 48S 

Judgment  for  frivolousness  of  defendant's 

pleadings 432 

costs  in  equity  actions 432 

actions  for  tort 432 

difficult  questions  of  law 432 

commission 432 

actions  arising  on  contract  for  the  payment 

of  money  only 432 

assessment  of  damages  by  sheriff's  Jury. . .  432 

Judgment  roll,  evidence 482 

actions  not  arising  on  con tnsct 432 

irregnlarities  do  not  vitiate  writ  of  inquiry . .  432 

action  against  common  carrier 433 

Judgment  In  foreclosure  action 433 

variance  between  snmmous  and  complaint.  433 

account  must  be  sworn  to 433 

action  for  damages,  clerk  must  assess 433 

present  practice,  writ  of  inquliy 433 

Service  of  judgment  hg  publication  t 

Jurisdiction 431 

amendment 431 

motion  made  within  one  year 431 

recoi  d  of  Judgment  must  show  Jorisdictlon .  431 

clerk's  an thority 431 

power  of  the  court 481 

reference 481 

name  of  the  State 431 

restitution  on  reversal  of  erroneous  Judg- 
ment   431 

When  notice  must  be  given  t 
where  defendant  has  appeared  in  the  ac- 
tion   490 

demurrer  on  appearance 428 

Judgment  after  answer  has  been  stricken 
ouL 
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clerk  to  ascertain  amonnt  of  recovery 429 

power  of  the  clerk 4Sn 

8tu]imoDS4>ot  personally  aerved 4S9 

notice  or  asBes^ment 429 

TcriflcHtion  a  nuUitv 4S0 

plaintiff  need  not  aelay 490 

old  pracUce 430 

common  carrier*. 490 

action  for  assault. 490 

actions  for  tort 430 

Judgment  ok  FBiroLOUfl  dbmurker,  amswbb 

OK  REPLY : 

AmaetAfrom,  order » 

Juagmenton  appeal 439 

discretionary  orders 489 

R reference  on  the  calendar 439 
ivolous  demurrer 439 

CotUt 

rehearing 438 

judge  at  chambers 438 

two  motions 438 

application— motion 438 

on  application  lor  Judgment 439 

new  question 439 

sew  trial 439 

order  allowing  costs 439 

motion  withdrawn. 439 

good  &ith 439 

collection  of  costs 439 

granting  or  denying  application  Ibr  jadg> 
ment 


D^f&sHiot  pleading 44S 

Examplei  qf  atuwert  not  frivolous : 

usury  441 

denial  of  knowledge 441 

promissory  note 441 

married  women 441 

tiade-mark 441 

commercial  paper 441 

illogical  pleading 441 

ExampUa  qfJHvolous  antwers  * 

'promissory  notes. 441 

generally 441 

Frivolatu  pleading  i 

mutuiial  allegation 439 

effect  of  Terlflcation 439 

ft*i volous  pleading— definition 439 

▼ague  plead!  ng 440 

rule  as  to  Arlvoious  demurrer 440 

leave  to  answer 440 

reasonable  doubt  of  pertinency 440 

*  motive  no  test    440 

decisions  In  point 440 

reasons  for  holding  a  pleading  Arivolous. ...  440 

Judgment  on  motion  i 

f^'ivoloiis  answer  or  demurrer,   no  other 

issues 438 

notice 434 

part  frivolous 434 

mterllneations  and  erasures 434 

decii}ion  at  chambers 434 

Motion  t 

power  of  ajndge  at  chambers 437 

amdavit 437 

rule  or  order 437 

time  notlimitetl 437 

application,  what 437 

five  days 437 

time  to  answer 437 

frivolous  pleading  on  record 437 

complaint  cannot  be  attached 437 

different  kinds  of  i-elief  In  one  motion 437 

notice  of  motion 437 

two  defenses  in  answer 487 

motion  pajMsrs 437 

defendant  not  opposing  motion 438 

for  what  purposes  motions  are  proper 438 

when  motion  is  improper 438 

promptness 438 

motion  for  Judgment ., 4;^ 

testimony 438 

time  allowed  Judi^e  for  his  decision  in  cer- 
tain cases 438 

counterclaim 442 

judomknt  cfon  failcbb  to  answer. 427 

Of  the  trial  and  judombnt  in  civil  ao> 

T10N8 427 

Onbbfobtof  rgfersb fi02 


Jiigant  Creditor : 

Exeention  in  caae  of  death  of. 


TMom. 


JidteMeRtDe¥t9r: 

Kxeontion  in  case  of  death 538 

Bemoval  of  obstruction  to  collection  of  jndg* 
ment 9 


Jadgaeat,  Bitry  tf : 
Clerk  to  keep  a 


judgment  book ei 


Judgment  for  thr  recx>trrt  of  personal 
property : 

alternative  Judgment 519 

measure  of  damages '. 519 

poeseselon — bright  of  action KO 

Judgment,  in  wbat  casrs,  and  how  ro  be 

DOCKETED : 
Docketing  t 

maiinei^-right  of. SSI 

time— priortty 524 

United  Stoteejudgmento 6^ 

Ajten ! 

extent 524 

payment SSt 

execution 525 

death 525 

executory  contract 825 

miscellaneous 525 

Secured  on  tg^^ecU » 

onler 825 

surety te 

notice  of  motion 

Setting  atide  judgment    irreguUarUif : 

time 

lace. 


pi 


525 
525 


laches SSA 

replevin  suit.... 5iS 

amdavit  of  service 5S6 

agreement 596 

parties 525 

Judgment  mat  rr  for  or  against  ant  of 
the  parties  : 

Diemieeai  of  complalnt-^neglect  to  proceed  i 

neglect  to  serve 514 

who  may  move 514 

motion 514' 

neglect  to  proceed— who  may  move 515 

remedy  of  defendant 515 

grounds •• : 515 

death M5 

miscellaneous 516 

Judgment  for  and  againBt  variout  partiea » 

general 509 

Joint  and  several  contracts 510 

partners 510 

Joint  debtors 511 

bond 511 

wrongs 511 

surety 511 

stocknolders 511 

assignment 512 

speciflc  performance 512 

breach  of  covenant 512 

delanlt 512 

promissory  notes 512 

after  recovery 512 

Judgment  for  dtfendant— affirmative  relief  t 

general 512 

pleadings 513 

against  co-defendant 613 

divorce  suit 513 

award • 513 

Married  women  t 

Judgment  against  estate 516 

se  parate  estate 516 

the  execution 616 

Several  d^<endante—aelion  tg  proceed  e^ter 
judgment  againat  one  i 

several  Judgment 513 

action  to  proceed 513 

fore<*loBura 514 

death 514 

Judgment  roll: 

by  whom  famished iB2 

contents 022 

omiBsions 522 

signature 00 

appeal "^ 

m«gnlaritie»— varbuiCM 
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Jdi>ualSmt  to  be  sntsbkd  into  judgmkmt 
book: 

entcy JJl 

judtrtnent ©21 

review 521 

Judgment  upon  issue  op  law  or  fact,  to 
be  upon  the  direction  of  a  single  judge, 
or  on  report  of  referees  subject  to 
review  at  general  term  : 

dirootion *  SM 

costs - 5*'' 

xeport JJJ> 

penal  bond o80 

oxecution MO 

jfannfjb  of  enterino  judgment 5u9 

The  relief  to  be  awarded  to  tub  flaint> 

iff: 

general •  ^1^ 

with  answer 5J7 

wltboat  answer 617 

relation  of  relief  to  complaint 518 

siteciflo  performance 518 

reformation  or  contract 518 

miscellaneous 519 

JwlgBMBtS: 

Up&n  appteA  to  $uperior  eourt  «f  New  Tork 
cUyi 

wher«giTen 58 

concurrence  of  two  Judges  necessary fio 

0/ marine  and  jwHou*  courts  qfNew  Tork 

May  be  reviewed  b>  court  of  common  pleas   58 

Rmderedin9uU»pendinffJ^y\fl9*!il^         ^, 
executions  issued  on 22 

JadlgMBts,  H«w  PtoaMl : 

Judgments,  how  to  bb  pleaded: 
Foreign  ^gmentt  i 

Jurisoiction «w 

what  the  pleading  must  contain 8(iO 

Home  iudgmenU  I 

Jurisdiction JW> 

the  officer. MO 

conformity  to  statute 300 

insolvent's  discharge 300 

by-la  w  s 52! 

Justices'  Judgmebts 300 

When  tO  be  entered.    (See  New  Trial.) 

JldgBCRt  Eoll : 

What  constitutes 478 

Jidlclil  DmIsIah: 

Free  for  publication 81 

Jidlelal  DeiiaitMeitB : 

Enumerated *0 

JidlcUd  Oflkers : 

Except  Justices  of  the  peace,  not  to  receive 
Ibcs  or  i>erquisites  of  omoe 81 

Legislature  to  direct  time  and  manner  of  ap* 
pointment 81 

May  not  serve  after  seventy  years  of  age 80 

Jidlelary  Artlcto  aT  CMStltotlM : 

Appeals,  court  of. 27 

Ayes  and  noes  to  be  taken  on  removal  of 
Judicial  officer.'. 28 

Brooklyn  city  court  : 

JudgeSt  how  cho§en 80 

compensation 30 

expenses,  how  defrayed 80 

official  term  of. 80 

to  appoint  chief  Judge 31 

term  ofoffice  oi'chiefjndge 82 

vacancies  in  office  of,  how  filled 80 

Buffalo,  superior  court  of  city  of  : 

Judges,  eompaeing 80 

compensation  of. 80 

how  chosen 80 

term  of  office  of. 80 

to  appoint  chief  Judge  fVom  their  number. .  80 

term  ofoffice  of  chief  Judge 80 

▼aoaneies  in  office  of  chief  Judge,  how  filled  80 


JiAclary  irtlcle.  fXt.—Continued.  fagb. 

Clerk  of  court  of  appeals  : 

compensatiou 31 

to  Im)  paid  out  of  public  treasury 81 

to  be  appointed  by  court 31 

'  to  keep  his  office  at  seat  of  government. ...    31 

Clerk  of  supreme  court  : 

county  clerk  to  be 81 

Commissioners  of  appeals  : 

causes  undetermined  bv.  how  disposed  of. .  33 

decisions  to  be  certified  to ${ 

five  to  be  appointed  ^' 

of  whom  to  be  composed '^* 

four  to  constitute  a  quorum « "^Si^ 

reporter  of ''i^ 

Tacancies  iu  office,  how  filled 2tf 

commission  to  continuo  no  longer  thau 

three  years 29 

reporter  of  court  of  ap|»eals  to  act  for 29 

when  to  enter  upon  duties 81 

vacancies  to  l^e  filled  by  governor 29 

appointments  to  fill,  when  to  expire 29 

Compensation  of  judges 8o 

County  clerks  : 

to  be  clerks  of  supreme  court 81 

County  courts  : 

powers  and  Jurisdiction 80 

County  judge  : 

election  or  appointment  of,  question  to  be 

submitted 80 

and  suiTogate,  legislature  may  provide  for 

election  of  persons  to  perform  duties  of,    80 
may  not  pnictice  as  attorney  or  act  as  ref-  ^ 

eree  81 

restriction  as  to  age 80 

salary  of. 80 

tenure  of  office  of  present  incumbent 80 

to  hold  county  court  and  act  a^  surrogate. .  80 
with  two  Justices  of  peace,  to  bold  <iourts 

of  sessions > 80 

COURT  OF  APPEALS : 

attendants,  court  may  appoint  and  remove,  28 

causes'  in,  Jahuar>- 1, 18W,  how  dis)K>fled  of,  29 
certain,  to  be  heard  and  determiued  by  a 

commission 29 

tn  present,  to  be  vested  In  court  hereby 

established 29 

Clerk  t 

court  to  have  power  of  appointment 28 

Reporter  t 

may  be  appointed  by.  28 

concurrence  of  four  Judges  necessary  to  de- 
cision      28 

Judges: 

how  and  when  chosen   28 

compensation  of 80- 

—  not  to  be  diminished  during  term  ofoffice  29 

how  removed 29 

may  not  practice  as  attorney  or  act  as 

refbrae 81 

not  to  hold  other  office  of  public  trust. .....  29 

restriction  as  to  age 80 

Tacancies  in  office  of— how  filled 28 

when  to  enter  upon  duties 81 

Judirments  of  certain  courts  of  record  in 
cities  may  be  remo^  ed  directly  to,  fbr  ve- 

view 81* 

of  whom  composed 28 

powera  and  Jurisdiction  of,  not  to  be  sus- 
pended by   reason  of  non-appointment, 

etc 00 

quorum  in 28 

Courts  of  oyer  and  terminer  : 

Justice  of  supreme  court  may  preside  in. . . .    29 

Courts  of  record  in  cities  : 

Judgments  of,  may  be  removed  to  court  of 
appeals  fbr  review 81 

Courts  of  sessions  : 

by  whom  held 29 

Courts  of  special  sessions  : 

Jurisdiction •! tl 

Decisions,  judicial  : 

^      to  be  published 81 

publioAtioB  to  be  Area 81 
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Judges: 

▼acancies,  how  filled t S8 

when  governor  may  appoint  to  fill 82 

appointees  to  (111.  term  of  oflico 28 

powora  and  Jurisdiction  not  suspended  in 

certain  cases 28 

shall  not  sit  in  review  of  cases  decided  by 

him  29 

not  to  hold  any  other  office  of  public  trust,  28 

voles  given  for,  to  be  void 28 

may  be  removed  by  concurrent  resolution 

of  both  branches  of  legislature 29 

removals,  cause  to  be.entered  on  journals. .  29 

accused  to  have  opportunity  of  delbnse  ...  29 

Chief  judge  and  associate  : 

manner  of  appointment  of,  to  be  submitted 

to  people 80 

may  not  practice  as  attorney  or  counselor 
in  any  coui-t  of  record  in  this  State,  or 

act  as  referee 81 

when  to  enter  upon  their  duties 81 

to  bo  member  of  the  court  of  impeach  meut,    28 
not  to  bold  office  alter  seventy  years  of  age,    80 

lUPEACUMElIT : 

articles  ot  preferred  against  Judicial  offlce}*, 

effect  of •. 28 

assembly  to  have  power  of. 28 

concurrence  of  two-thirds  necessary  to  con- 
vict      29 

court  for  trial  of  of  whom  composed 28 

duty  of  members  of  court  of 28 

judgment  in  case  of  conviction,  to  what  to 

extend 28 

members  of  court  to  qualify 28 

on  trial  of  governor,  lieutenant-governor 

may  not  art  as  member  of  court 28 

parties  impeached  liable  to  indictment  and 
punishment  according  to  law 28 

Judges  of  cx>ubt  of  avpbals  : 

term  of  office 28 

first  election  of. 28 

five  to  furin  a  quorum 28 

four  to  concur  n  rendering  decL^iou 28 

Judges  of  coubts  of  keoord  : 

may  not  practice  as  attorneys  or  act  as  ref- 
erees   81 

Judicial  decisions  : 

fee  for  publication 81 

Judicial  officers  : 

except  justices  of  the  peace,  not  to  receive 
fees  or  perquisites  of  office 81 

legislature  to  direct  Ume  and  manner  of  ap- 
pointment      81 

may  not  serve  after  seventy  years  of  age. . .    80 

JuemcES  OF  the  feacb  and  district  coubt 

^    JUSTICES: 

election  of 81 

election  and  tenure  of  office 81 

expiration  of  term  of  term  of  office  of  those 

in  office 81 

may  be  removetl  for  cause  after  opportunity 

for  defense 81 

may  receive  fet^s -81 

may  hold  courts  in  other  counties 80 

mombers  of  courts  of  sessions *..  •  •  80 

comoensation  as  such SO 

number  and  classiflcatiou  regulated   81 

to  be  elected  at  annual  town  meetings 31 

to  hold  unexpi)*ea  terms 81 

Justice  uF  sui*REME  COURT :  . 

term  of  office  of  present  incumbents 29 

how  many  to  reside  in  each  district 29 

number  necessai-y  to  liold  general  terms. . .  28 
presiding,  to  act  as  such  during  term  of  of- 
fice   29 

may  not  sit  in  review  of  decision  made  by 
court  of  which  he  was  at  tlie  time  a  mem- 
ber   29 

Tacancies,  how  filled 29 

may  not  hold  any  other  office  of  public 

trust 28 

votes  for  other  than  for  Judicial  office  v<  Id  29 
may  be  removed  by  concurrent  resolution 

of  legislature  passed  by  two-thirds  vote. .  29 

removals,  cause  to  be  entered  on  Journals. .  80 

question  on.  how  taken ^ 86 

to  be  chosen  by  delegates  of  respective  Judl- 

eial  dlBtrictB 80 


JMMtrj  Ardde,  nu-^mtHnued.  taom. 

official  term ao 

not  hold  office  after  seventy  years  of  age tt 

compensation 39 

not  to  be  diminished  during  term  of  ofltee. .   30 
question  as  to  manner  of  appointment,  to  be 

submitted  to  people 10 

may  not  receive  to  bis  own  use  any  fi^es  or 

perquisites  of  office 31 

may  not  practice  as  attorney  or  act  m  refe- 
ree   SI 

io  appoint  reporter 31 

Law  and  equity  : 

supreme  court  of. 9 

Legislature  : 

may  authorize  Judgments,  etc.,  of  conrtsof 
cities  removed  to  court  oi  appeals  fi>r  re- 
view    81 

to  direct  as  to  appointment  of  judicial  officrt  31 

vote  of  on  removal  of  Judiciaf  officers,  how 
taken SO 

to  be  entered  onjoumals 10 

Lieutenant  oovebiIor  : 

as  member  of  court  of  impeachment  '«t  to 
rit  on  trial  of  governor 28 

Local  judicial  officers  : 

in  office,  expiration  of  tenn  of  oflloe  of . . . .   SI 
legishitnre  may  piovide  for  election  of  two, 
to  perform  duties  of  county  judge  and  sur- 
rogate  « 10 

New  York  : 

Court  (^  common  pleai 80 

Judges,  compensation  of...... 30 

expenses,  howdeft«yed SO 

first  election  of. 30 

how  chosen 90 

may  hold  special  terms  of  supreme  court . .   30 

power  and  jurisdiction; SO 

restriction  as  to  age 30 

term  of  office  of.  30 

vacanices  in,  how  filled  30 

when  to  enter  upon  duties 31 

SttpeHor  court  of  city  of  t 

chief  Judge  to  be  appointed 80 

compensation  of  judges 30 

expenses,  how  tlefhiyed 30 

Judges  of,  may  be  detailed,  and  hold  special 

terms  of  supreme  court 30 

term  of  office 30 

vacancies  in  qfflce  of.  how  filled. . .  ^ SO 

Question  as  to  election  or  api'ointiient 
of  judges,  justices,  etc. 

to  be  submitted  to  people 30 

Quorum  : 

what  to  constitute  a  court  of  appeals. 2B 

REFORTBRS  of  : 

court  of  appeals  and  of  supreme  court)  how 
appointed 31 

Reports  of  decisions  : 

to  be  1  nblished ;  publication  firee  to  aU. . ..   31 

Senate : 

appointment  to  certain  offloesto  be  made 
by  governor  and V 

Statutes  and  legal  DEasiONs  : 

legislature  to  provide  for  speedy  publica- 
tion of 81 

publication  tobefi'ee  loall 31 

Supreme  ooubt  : 

of  whom  composed SO 

docisions  of,  to  be  f^nee  for  publication  to  all  81 
presiding  justice  to  act  as  uich  during  term 

of  office to 

general  terms,  of  whom  composed SO 

to  be  held  in  each  judicial  district 20 

jurisdiction  in  law  and  equity 9 

reporter  of  decisions  to  be  appointed 31 

JusHceai 

how  chosen 30 

may  not  practice  as  attorney  or  as  a  re- 
feree   31 

not  to  hold  other  office  of  public  trust V 

number  of,  to  reside  in  each  district. SO 

official  term  of. : W 

special  term  and  circuit  courts  may  be  held 

by 2 

Tacanciee  in  office  of,  bow  filled V 
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JvAdary  Mkte,  Etc.— CorUtmiMt.  ^^^^ 

mar  preside  in  courts  of  oyer  and  terminer  29 

restriction  as  to  sge.' 80 

SURKOQATB : 

coarts  of  record  mav  perlbrm  duties  ot,  in 

certain  cases |1 

election  of,  may  be  provided  for 81 

may  be  elected  in  ooonties  where  popiila- 

lon  exceeds  40,000 W 

salary  of. *. •  •  •  •  • fj 

tenure  of  office  of  present  inoambents 81 

terra  of  office 8® 


SUBBOQATE'fl  COURT: 

how  relieved  in  certain  oases. 

TBernMoifr  : 

in  equity  cases,  how  taken.. . 


81 


Yacanct  in  OFFICB  : 

of  Judge  of  court  of  appeals  or  Justice  of 
supreme  court 80 

JirtedlctlM : 


Appellate,  in  county  courts 

Complaint  may  be  demurred  to  or  want  of. . 

County  court fiO, 

Court  of  appeals 

Courts  generally 

CourU  of  JusUce 

JustlcesMsonrts  in  cities 

Justices  of  the  peace 

Mayor's  and  recorder's  courts 

New  York  common  pleas 

New  York  superior  court 64, 

Supreme  court ' •••••;  5» 

The  several  courts  of  the  State 28.  24,  S5, 

Whe:i    onrta  deemed  to  have  acquired.. 

When  courts  have  no,  proceedings  void 


61 
234 
61 
27 
23 
21 
90 
60 
54 
54 
SO 
41 
26 
180 
24 


Of  actions,  when  acquibed  : 

ser\  ice  (»f  summons 180 

provisional  remedy lJ« 

voluntary  appearance i80 

—  when  permitted 181 

JinNf: - 

Circnit  counts  and  courts  of  oyer  and  termi- 
ner   *61 

Clerk  to  make  two  lists  of  persons  drawn. ...  451 

How  drawn :a:  ^^ 

In  court  of  oyer  and  terminer,  wheu  addi- 
tional   *5l 

Number  may  be  drawn 451 

Punishment  lor  non-attendance 451 

Sheriff  may  be  ordered  to  summon  as  many 
as  may  be  necessary,  not  ejiceedlng  thirty- 
six ^} 

Subject  to  challenge 451 

Swuaring  in  and  summoning  of. 451 

(See  Trial  by  Jury.) 


J»ry 


For  acUoumed  ciifcnlt  and  county  court 46 

For  court  of  oyer  and  terminer 46 

How  drawn  and  summoned  in  county  court,    58 

In  conrt«  of  sessions 53 

Trial  by,  how  waived 477 

When  may  render  general  or  special  verdict,  464 
Issues  of  nict  to  be  tried  by,  unless  waived  or 

reference  ordered 4^ 

(See  Trt€U  by  Jury.) 


JntlMS 


81 


Diatrid  court  t 

election  of. < 

0/ peace  t 

eiecilon  and  tenure  of  office Su 

expiration  of  tei*m  of  office  of  those  in  office  81 
mav  be  removed  for  cause,  aller  opportu- 
nity fordefense 81 

may  receive  fees 81 

mav  hold  courts  in  other  counties 80 

members  of  court  of  sessions 80 

compensation  as  such 80 

numlier  and  classiilcatlon  regulated 81 

to  be  elected  at  annual  town  meetings 81 

Superior  courts  New  York  .• 

number  of 68 

Supreme  court  t 

term  of  office  of  present  incumbents 80 

how  many  to  reside  in  each  district 2!) 

number  necessary  to  hold  general  terms. . .    29 
presiding,  to  act  as  such  during  term  of 
office * 

118 


Jnftlf€ft— Cofitiniieef.  ^^<»b. 

may  not  sit  in  review  of  decision  made  by 
court  of  which  he  was  at  the  time  a  mem- 
ber  * 29 

may  not  hold  any  other  office  of  public 

trust 2 

votes  for,  other  than  for  Judicial  office,  void,    29 
may  be  removed  by  concurrent  resolution 
of -both  houses  of  legislature  passed  by 

two-third  vote   » 

removals,  cause  to  be  entered  on  Journals. .  29 
question  on,  to  be  taken  by  ayes  and  noes. .  80 
to  be  chosen  by  electors  of  their  respective 

Judicial  districts JO 

official  term ■•    80 

not  to  hold  office  after  seventy  years  of  age.    30 

compensation <^ 

—  not  to  bo  diminished  during  term  of  office  80 
question  as  to  manner  of  appointment  to  be 

submitted  to  people 80 

may  not  receive  to  tils  own  use  any  fees  or 

X^rquisltes  of  office.. 81 

may  not  practice  as  attorney  or  act  as  refe- 
ree  ♦.... W 

may  not  serve  after  seventy  years  of  age —    80 

to  appoint  reporter 81 

vacancy,  how  filled ** 

(^ee  Judiciary  ArUeU  qf  ConMtituUon.) 

jMtlC€8'  rrirts: 
Answer  of  tttls  to  lands  : 
.  When  title  arieea  t 

right  ot  way 

license 

agreement  for  sale > 

possession 

ownership "  " 

highway 

forfeiture .• . . 

glaintiff  a  tresnasser 
IX  on  wrong  land 

claiming  title  falsely 

title  must  be  dii}putc<l 

collateral  evidence  of  title 

when  plea  must  be  interposed 

title  aamittefl 

limi tation  of  ti tie 


costs 


78 
73 
78 
78 
78 
73 
78 
74 
74 
74 
74 
74 
74 
74 
74 
74 


Costs  of  action  in  supbbmb  couvt  : 

Co9t»  to  the  defendant  t 

issues  to  which  plea  of  title  is  not  inter- 
posed    77 

damaircs  Ibr  ti'espasses  on  land  when  de- 
fendant omitted  to  ptoad  tide 77 

defendant  admitting  title  of  land  to  be  in 

plaintiff V 

CosU  to  ihephtMiff: 

where  defendant  pleads  title  to  whole  issue 

in  Justice's  court 78 

where  defendant  justified  alleged  trespass. .  76 

Docketino  justice's  judgment,  and  btfegt 
thereof : 

Judgment  of  the  Justice  .. ..  ^ 78 

Jurisdiction  * 

stamped  process 68 

^    confessing  Judgment 68 

adjoining  towns 68 

against  justices,  action  may  be  maintained 

in  courts  of. 68 

corporations 63 

amount  of  claim 64 

upon  Judgments 64 

bonds 64 

injuries  to  personal  property 64 

sheriff    84 

wife 64 

seamen 64 

school  teachers 64 

trespass  64 

waiver  of  objection 64 

pleaof  Utie 64 

Judgment  in  replevin.  * 64 

AdjoummenU  t 

on  motion  of  the  Justice   71 

by  consent • 71 

discretion  of  Justices 71 

irregular 71 

refusing  adjournments 71 

non-attendance  of  witnesses 71 

affidavit  to  procure  a4)oummeat 71 

security  on  af^oumment 71 

non-appearance  on  ai^oariunent....  •.>....  71 
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JmUccs'  €miftt— Continued.  ^aob. 

caiue  held  open 7t 

court  holding  over  from  daj  to  day 72 

coromenoement  of  trial   71 

Appearance  and  Ua  tg^tci  i 

in  person 68 

attorneys 68 

anthority 68 

constable 69 

person  who  aerres  process 69 

conrtsin  New  York 69 

non-resident 69 

waiver   69 

after  case  is  called 69 

after  case  is  submitted 69 

after  Judgment 69 

timetocall  thecause 69 

non-appearance  of  the  justice 69 

appearance  of  inflint  derandant. 70 

AUoKSkmindt 

affidavit .*. 66 

oral  statement 66 

object!  on < 66 

long  attachment  66 

lien 66 

return  of  service 67 

CoHMiMncoiMni  </  adkm  i 

process ' 69 

fbrm  of  summons 65 

amount  claimed  in  summons 60 

indorsement 6S 

filing  of  summons 65 

Jxmg  mamnmon*  t 

stamp 65 

residents 65 

non-residents 65 

JMwm  <{^Mrvloe  X 

statute 68 

service  on  corporation 68 

action  for  a  penalty ^ 68 

fiUseretnm 68 

Joint  debtors 68 

amendment 68 

return  written  by  Justice 68 

entry  in  docket 68 

Secwrii^  to  ht  given  i 

short  summons 67 

attachment 67 

warrant 67 

Service  of  eummona  i 

by  plaintiff 68 

when  made 68 

returnable  on  decUoa  day 68 

Short  tummoM  I 

affidavit 66 

against  a  non-resident....^ 66 

bond 66 

Warrant: 

whento  issue 67 

proceedings  dismissed 67 

the  affidavit 67 

return 67 

bond 67 

Jurisdiction  of,  in  aviL  actions,  limitbd  : 

Sneral 71 

se  return..! 71 

fVand  in  the  sale  of  re  il  estate 71 

separate  estate  of  married  women 71 

converting  property 71 

Justice  disqualified 73 

assault 7S 

Under iubdiviiioni,  954: 

contested  demands 72 

payments  on  account ,  72 

accounts  proved 72 

discontinuance  of  the  action 72 

flndinf  of  the  Justice 72 

KKW   action  in  SUPBBXB  OOUKT— PLBADIN08 
THEREIN. 

appeal 76 

Same  cause  of  action  I 

pleadings 76 

amendment  76 

PROCKEDINOS  BP  UNDERTAKING  NOT   OIVBN: 

pleaannlllty 75 

Evidence  inadmieaible  i 

in  actions  of  trespass 76 

No  juriedicHonf'Consent  o/parUei  i 

when  title  to  property  is  in  question 75 

ntUwuMlfedtiputed 76 


JlStlces'  €Mti»— Continued,  faol 

Proceedings  when  several  cavseb  or  ac- 
tion, AND  ANSWER  OF  TITLE  AS  TU  ONB  : 

Separate  eaueee  of  action  < 
dcnfeudant  limiting  defense  to  a  portion  of 

the  causes  of  action 77 

JartkN  •(  Xtw  T6rk  teperi^r  €6irt: 

Mumberof 58 

JMlkM  aT  SiprMM  Ctwt : 

Designated  l»y  governor 40 

JlitffltS'  Cilrt  lllM: 

Amemdmentet 

general 81 

refusing  to  allow  amendments. 81 

reAisal  to  amend Sl 

new  cause  of  action si 

new  defense 81 

damages....- 81 

discretion 81 

want  of  power 8| 

on  appeal 81 

return 81 

Answer  I 

answering  on  the  merits,  waiver 80 

notice  under  subdivision  4 80 

answer  inadmissible 80 

defense  waived 80 

supplemental  answer 80 

reply 80 

Aj^earanee  i 

attorney ; 82 

non-appearance  of  plaintiff 81 

Cowtpkttntt 

cause  of  action 79 

pleadings 19 

answer  controverted 79 

sealed  instrument 70 

difflBrent  causes  of  action 79 

taking  property 79 

striking  out  pleading 80 

claiming  more  than  i200 80 

construction 80 

verltieation 8B 

Costs 87,  88 

D^'&ulHng  witness  or  Juror  i 

punishment 88 

attachment. 88 

DeUberationqf  the  jury,  ete.  * 

instructions SI 

constable 84 

an  attorney 84 

improper  oath 84 

answering  inquiries 84 

entering  Jury  room 84 

ftimishing  further  testimony 84 

famishing  liquor 84 

interference  with  Jury 84 

felling  to  agree 85 

J>emurreri 

only  objection  to  pleading 80 

general. % 80 

objection  not  taken 80 

allowance  of  demurrer 81 

appeal 81 

DisoonMatMinoe  .* 

Justice  a  necessaij  witness Si 

cannot  revise  to  alscontinae« 80 

Sxaminaiion  qf  witnesses  t 

fHvolous  examination 8S 

qualiilcatlon  as  an  expert 80 

aftcrthecase  is  closed. ..s.... 83 

motion  for  nonsuit 84 

leading  question 84 

witness  taken  sick 84 

prepared  statomeut 84 

rule  of  evidence 84 

Execution  I 

returnable  In  sixty  days 88 

after  five  years 88 

renewal 88 

return 88 

plaintiff  dead 88 

personal  properiv 88 

after  transcript  died 88 

mandamus 88 

Nonsuit'-Jttdgment : 

nonsuit  on  the  trial 85 

after  cause  submitted 85 

erroDOoos  BOttBiiit 88 


Inimsx. 
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futtCM'  tent  l«lC9— CofUtfllftd.  PAOX. 

Jndgmont  on  rerdlct 86 

cause  sabmltted 86 

Sunday ; 86 

elecUon  day 86 

ntlgnient  entered 86 

nilgmenton  the  evidence 86 

udgment  befure  trial  ended 86 

^oi lit  debtors 86 

informality 86 

collateral  action 86 

action  on  the  Judgment 86 

specialty * 87 

statute  or  limitations 87 

thedocket 87 

transcript 87 

payment 87 

Plainiif  mutt  prove  M$  otue  i 

prima /adecAae 82 

special  defense 88 

lesal  evidence 82 

•imissions 82 

stopping  trial  to  take  inquest 82 

Variance  beitoeen  proof  and  pleading  i 

ftpecial  contract 81 

objection 81 

Verdiet* 

Sresenee  of  the  plaintiir 86 

nnday 85 

verdlcta  bar 85 

fpecial  verdict 85 

cimeral  verdict 86 

improper  verdict. 86 

interest  flrom  day  specified 86 

costs 85 

against  evidence 86 

conflicting  evidence 86 

excessive  damages 86 

reconsideration 86 

Waiver  of  jury,  oJ^ecMonf,  ate.  i 

by  consent 83 

non-appearance  of  party 88 

suppressing  venire 8S 

new  venire 88 

non-appearance  of  Juryman 83 

common  law  fury 83 

objection  to  fury 83 

irregularity  in  summoning 83 

Justice  may  challenge 83 

qualification 88 

ol^eotion  to  constable 88 


Icrr  BBFOBE  JuancB  to  bb 
when 


Di80Oirninna> 


Undkbtakino  : 

without  seal 

to  remain  with  Justice 

when  maybe  given 

Xew  action  i 

admission  of  service 

action  on  the  undertaking. 


76 


74 
74 


79 
76 


f  Mtlccs*  Cf  iris  !■  tkc  City  vT  Hew  Iwtk  : 

THKIR  JURI6DICTION--0TENOORAFHBX : 

Juriedietion  of  diatrict  oourte  t 

claim  and  delivery 90 

estate  of  married  women. ., 90 

removal  of  cause  to  common  pleas 90 

action  on  bond 90 

general 90 

jBffttm'  CMI18  •r  atlM: 

General  provibiokb  : 
Traneeripti 

fliiog  transcript 91 

less  than  |26 91 

supplementary  proceedings 91 

county  court 91 

evidence 91 


Jttdomente, 
docxets. . . . 
lien. 


etc. 


91 

91 

Join  t  debtors 91 

Judgment  by  default 91 

certificate 91 

execution 91 

JtttllMllM : 

Ofball  (See  JSoO) ; 877 

Of  slander,  manner  of  pleading 802 

Of  sureties  on  appeal 676 


K 

Snbdivifion  1,  of  section  80,  not  apidioaUe  to.   61 

L. 

LftB4l«ri  n4  Tciait : 

Belation  of. 101 

When  may  be  Joined  as  defendants 138 

LudS: 

Damages  for  taking 19 

Out  of  State.  JurlsOiction  of  State  courts. 24 

Removal  of  occupants  fh>m   State,   within 

Jurisdlotion  of  county  court 81 

Luis  !■  BMther  State : 

State  courts  have  no  Jurisdiction  of  convey- 
ances of. 29 

Laws: 

Inconsistent  with  Code,  repealed 802 

Of  other  States  and  governments,  how  proved  776 
When  admitted  in  evidence 780 

Iitwi  of  ether  States  aid  GeTeraMeats : 

Laws  of  other  States  and  oovernmemts, 
how  pro^isd  : 

records  of  board  of  regents 776 

charter  of  the  city  of  New  York 776 

foreign  laws 776 

statute  law  of  another  State 777 

public  records  of  other  States 777 

miscellaneous  records 777 

Laylag  oat  Highways  : 

Proceedings  on  appeal  from  an  order 20 

Legal  Watlees: 

.  Computation  of  time  for  publication  of. 776* 

Legal  Preceedlags  : 

Actions  and  claims  against  mayor,  aldermen, 
and  commonalty  of  city  of  Mew  York,  how 
brouglit. 166,  170 

Leglslatare : 

Mav  authorUe  Judgments,  etc.,  of  ooorts  in 
cities  removed  to  court  of  appeals  Ibr  re- 
view    81 

To  direct   as  to   appointment   of  Judicial 

oflloers 80 

To  provide  for  the  publication  ot  all  statutes  81 

Vote  <m  removal  or  certain  Judicial  ofllcors,  ' 

how  taken 80 

To  be  entered  on  Journals 80 

Letters  Pateat: 

Action  to  vacate,  when  and  bow  brought. ...  788 

Levy  aad  Sale : 

Property  exempt  firom 668 

libel  aad  Slaader : 

Actions  for,  not  within  Jurisdiction  of  Jus- 
tice's court 11 

Answer  in 808 

Costs  of 608 

How  stated  In  complaint 808 

Must  be  brought  within  two  years 106 

Urn: 

On  real  estate 77.91,  688 

By  attachment 168 

Of  Justice's  Judgment 77,    91 

Llea,  Beehaalcs^ : 

Proceedings  to  enforce 10 

LIcBteaaat  Ceteraor : 

Member  of  the  court  for  trial  of  Impeach- 
ments      88 

Not  to  sit  in  court  on  trial  of  governor 88 

Uailtatlaa : 

ACKNOWI^DOMENT  OR  KBW  PROMISE  MUST  BB 
1*1  WRITIKO : 

implied  acknowledgment 110 

payment 110 

action  accrued  before  the  Code 110 

award 110 

Joint  debtors Ill 
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UmUMtim-ConHntud,  i'ao*- 

aaalgnees Ill 

promise  to  oreditor Ill 

condltioiuU  promise HI 

promise  in  writing HI 

partial  pnyment Ill 

foreclosure Ill 

payment  by  executor,  etc Ul 

AcnONS  AGAINST  DIRECTOBS  OR  STOCKUOLD- 
SBS  OF  MONKTED  COBI'ORATIOKS,  AB  TO 
TIMJE  or  COMMENCING  ACTIONS  : 

Statute  of  limitations 107 

proof  of  service 107 

arrest ^ 107 

attachment 107 

tender 107 

Bills,  etc!,  of  corporations,  or  baitk 
NOTES 109 

Disability  must  exist  when  right  of  ac- 
tion accrued 109 

XXCBFTIOHS  AS  TO  PERSONS  UNDER  DISABILI- 
TIES : 

action  by  infkn  t 106 

marrried  woman 106 

Exception,  when  defendant  is  out  of 
State : 

Oeneral  ruleit 

anpreeatc  absence 107 

joint  dc  btors 1 07 

foreign  corporation 107 

non-res  dents 106 

partners 106 

In  suits  by  aubns,  time  of  war  to  be  de- 
ducted  106 

Provision  where  judgment  has  been  bb- 

VERSED lOe 

•  Provision  where  person  entitled  dies  be- 
rosE  umitation  expires 106 

TiMF.  of  stay  of  action  BY  INJUNCTION,  OR 
BTA  rUTORY  PROHIBITION,  DBDUGTBO 100 

Where  two  or  more  disabilities,  umita- 
tion DOES  NOT  ATTACH  TILL  ALL  REMOV- 
BD 100 

UMltBttiB  •f  TIM: 

Bestraint  by  iajunction,  effect  oil US 

LI^Bliati  DMMIg«  : 

Defendant  may  offlar  to 784 

Ul  Peidfis: 

IfcUct  qf  pendenen  qf  ocfiofi  a^doting  UUe  to 

propertpt 
duty  of  connty  clerk.     (See  Ceuniff  Clerk.) 

effect  of  filing 164 

complaint  must  be  filed 164 

attachment  suit 164 

recording 165 

new  notice 165 

partition 165 

amending  notice 165 

foreclosure  suits 165 

LtCBl  Jidlt  111  Oflcert : 

Expiration  of  term  of  office 81 

Legislature  may  provide  for  election  of  two, 
to  perform  duties  of  county  Judge  and  sur- 
rogate     80 

Ucal  LogiriatfM: 

Powers  of,  conferred  on  boards  of  saperrisoFi   61 

Lnadcs: 

Jurisdiction  of  person  and  property,  vested 
in  county  coon 50 


M. 


Service  of  papers  bv 771 

Doable  time  to  be  allowed 772 

How  made 771 

MftltctoM  PraottitlM : 

Actions  for,  not  within  jurisdiction  of  Justice  — 

of  the  peace 71 

Costs  in v....  506 


Service  of  sununons  <ni  IB 

■MdfiMIS  : 

Proceedings  by,  a  special  prooe^dlng M 

Proceedings  in  case  of M 

Proceedings  to  obtain  remedy  given  by K 

When  not  a  special  proceedincf 9 

laiBtl  DcUtery : 

Property  incapable  of;  how  attached 4)1 

Hariae  aad  iattkcs'  Caarto  af  New  Yark  Oty : 

Court  of  common  pleas  may  review  Jadgmenti 
of. » 

■arlaa  Caart  af  the  Oty  af  lew  Tark: 

Appea]s(W>m  S 

Arrests  in  civil  actions  under  §  179  not  appli> 
cable  to S 

Its  jurisdiction  : 

marine  court  Jodgmenls fll 

aasaolt and  battery -.A 9 

nota  Jostioe's  court 9 

reviewing  of  judgment  of,  in  New  York 
common  pleas 66,  889^  Si 

Marrlafta  af  Party : 

Proceedings  in  ease  oL    (See  AhtOemaAvf 

AettoH,  \ 
When  action  deemed  abated  by 19 

■arrM  Waaua: 

Actions  by  and  against 127 

Costs  may  be  given  against 99 

May  sue  or  be  sued  alone V3 

Guardian  or  next  fHend  need   not  be  ap- 
pointed for 1S7 

JudgdmentB  may  be  given  against VS 

Execution  may  Issue  against AS 

Material  Allcgatiea : 

When  deemed  admitted SU 

Mayar.  AMenNa  aad   CaaNaaaalty  af  lev 
Tark : 

Actions  against SI 

■ayar'8  Caart: 

Judgments  in,  may  be  reviewed  by  oouxt  of 

common  pleas M 

May  be  appealed  to  supreme  eonit 678 

Jurisdiction 61 

Meekaalc's  Uea: 

Proceedings  to  enforce 19 

MefsaF : 

Of  right  to  prosecute  In  civH  and  criminal 
actions , fl 

Merits: 

Appeal  fh>m  order  involving ^ 

Meeae  Preflts: 

After  a  recovery  in  i^tment. 1* 

■ffler,  Theadiafe : 

Presiding  Justice  of  sapreme  court,  third  de- 
partraent ^ 

naar: 

Service  of  summons  on... Vt 

■laatca: 

Clerk  to  enter  verdict  on 478 

Motion  for  new  trial  heard  and  decided  upon,  430 

mMMBMI*  • 

Proper  way  of  taking  advantage  o£ W 

(See  FUsUUout  Namm.) 

Mistake : 

May  be  corrected  bv  amendment 

Party  may  be  reueved  flx>m  Judgment  ob> 
talned  through 

Mistakes  la  PleaAap  aad  AaieadBieata ; 

(See  Faria$ice$.) 

MItIc  i\nti  Irraantsaccs : 

May  be  pleaded  in  actions  for  libd  and  alaa* 
der 
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■•«•! :  page: 

Had  and  received 219 

JUmiied 2^ 

Paid tiO 

Paid  by  mistake 220 

LAiat  bygmnin^ 220 

M*Be)ed  C«rpenitl«it : 

Action  againat  stockholders  and  directors  or,  110 
Umitaiiuii  of  time  not  applicable  in  certain 
evidences  of  debt 110 

■•Usage : 

Foreclosure  of  actions  In 305 

Upon  nroperty  over  wbicli  r«M3eiver  has  been 

appointed 395 

Wbeu  aildiUooal  allotvaiice  may  be  allowed..  817 

(See  Foredoture.  SaH^acUtm.) 

lf*tl«B8  : 

AlH'lavita  on,  in  actlonii  for  inionction 386 

Coats,  not  exceeding  ten  dollars,  may  be  al- 
lowed on,  in  the  dtacretion  of  the  court 628 

For  ii^Junction 379 

Forjudgment  at  general  term 470 

For  new  trial,  where  to  be  heai-il 470 

When  either  party  may  make 708 

In  attachment  suits 405 

Judgment  on 438 

Maile  in  llrst  Judicial  district,  may  not  be 

tried  elsewhere 782 

Notice  of.  to  be  served  eight  days  before  time 

uf  hearing 766 

Previous  nutice  of,  when  to  be  given 766 

buying  proceedings  upon  a  verdict,  may  be 

made  out  of  court 763 

To  lie  entered  on  minutes  of  judjre 460 

To  dischai^  attachments,  may  oe  made  by 

defendant 416 

To  modify  or  vacate  a  provisional  remedy,  to 

have  preference 763 

To  receive  Ju«lginent  by  successor  in  interest 

and  enforce  the  same  by  execution 189 

To  vacate  or  mo<lif>  ii^uuciion 396 

Within  what  time  action  to  be  commenced. . .  138 

Moti«M  aiMl  Ordeis : 

Definition  of  an  ordeb: 

distinction  between  an  order  and  a  Judg- 
ment   757 

nootion  papers 758 

motions,  how  made 758 

motions,  where  made 7.')8 

general  road  laws  of  1847 7M 

petitions  should  l>e  "  to  the  supreme  court 

of  the  State  of  New   York" 758 

motions  to  vacate  process  or  proceedings 

for  irregularity 758 

one  motion  in  two  actions 758 

motion  papers  must  be  legibly  written 758 

one  motion  must  embody  all  objections  ....  758 

notice  of  motion '.  758 

apecifyin^  grounds  of  motion 759 

witiidrawin(f  nuUce  of  motion 758 

death  of  plaintiff  pending  motion 750 

parlies  concluded  by  order 759 

Irregular  ortlcr  binding  until  set  aside 759 

stay  of  proceedinga-HJontiuuance 750 

uriier  on  defanlt 750 

technical  ol>Jeotions 750 

affidavits  in  support  of  motion 750 

lrrulo\ant  and  scandalous  affidavits 750 

extent  of  relief. 750 

attachment 760 

amending  moving  papers 760 

re-argument  of  motion 760 

renewing  a  motion 760 

seconil  motion  for  same  rel  ef 760 

conditional  order 760 

subsetiueut  onler  at  chambers 761 

entitling  order 761 

oilier  how  entered ; . . .  761 

as  to  what  time  an  order  relates 761 

onler,  when  void 761 

examination  of  parties 761 

commission  to  take  testimony  for  a  motion  761 

motion  heaixl  on  plemlings 761 

rigiit  to  commence 761 

objection  to  a  complaint  on  motion 761 

iinpeaiihmeiit  of  deponent  on  a  motion 761 

costs  of  a  motion 761 

service  of  order 762 

one  appeal  from  two  orders 762 

practice  of  the  superior  court  as  to  grant- 
ing motions  by  defiiult 708 


decision  of  a  demurrer 762 

decision  of  a  motion  tinder  section  247 703 

dismissal  of  a  complaint 762 

order  for  a  new  trial 763 

Definition  of  a  uotiom— motions,  how  and 
WHEKK  made  : 

*  Subdivision  1  o/  Motion  401 : 

a  motion— dellnltlon  of, 768 

—  examples  of. 768 

Subdivision  3  of  section  401 : 

motions,  application 763 

SubdMHon  3  of  9eeiion  401 : 

' '  The  court,*'  meaning  of  the  words 764 

con ntv Judge  can  make  order  staying  pro- 
ceedings  764 

SubdiviHon  4  of  section  401  : 

authorizing  court  to  hear  motion 764 

term  •*  triable" 764 

place  of  trial  not  named  in  the  complaint. .  764 

Krie  county 764 

Orleans  county 764 

first  district 764 

Subdivision  5  of  section  401 : 

Slay  of  proceedings 764 

case  on  exceptions 765 

time  to  answer 765 

SubdiviHon  6  of  section  401  : 

application  for  an  order 765 

proper  procedure 765 

affidavit  of  party  to  the  action 765 

referee ^ 765 

notice  of  application 765 

setting  aside  the  order 765 

the  examination 765 

EMLAROINQ  TIMS  FOR  PB0CBBDIM08  IN  AN  AC- 
TION : 

application  of  section  406 768 

geueial  rule,  when  an  act  Is  to  be  done 

within  a  certain  time 788 

extension  of  time  to  make  a  case 768 

affidavit,  copy  of. 768 

service  of. 768 

In  absence  OF  JUDGE  AT  ClIAMBEHS,  MOTION 

may  be  teansfbbbed  by  him  to  anotueb 
judge: 

motions  in  first  district,  when  to  stand  over,  767 

special  proceedings,  how  continned 767 

supplementar}'  proceedings 767 

In  actions  IN  SUPREME  OOUBT,  COUNTY  JUDGE 
MAT  ACT  AT  CHAMBERS— HIS  ORDERS,  HOW 
REVIEWED  : 

powers  of  a  county  Judge  OQt  of  court 767 

power  to  issue  an  injunction - 767 

order  of  county  Judge,  how  reviewed 767 

When  notice  is  necessary,  it  uvarr  be  eight 

DAYS  BEFORE  HEARING : 

notice  of  motion 766 

service  of 766 

withdrawing 766 

contents  of. 766 

order  to  show  cause 766 

appeal  flrom  order 766 

hearing 766 

as  to  contents 766 

service  of. 766 

priority 766 

HiUti,  imtpk  : 

Presiding  Justice  of  supreme  court,  fourth 
department 40 

liBlelpal  CorporatlMS : 

Order  against.    (See  If^nction.) 

Sen'ice  of  summons  on 170 

(See  Charter  i  New  York  CUy.) 
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When  party  may  be  snod  on  fictitious. . . . 
Nt  exeaty  writ  of.    (See  Arrest  and  Bail.) 


Hc^Mt 


Excusable,  partr  mar  be  relieved  flrom  Judg- 
ment renderea  on  account  of 


94S 
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Hcwiy  AtMTend  ErldMce :  pagb. 

When  new  tria]   should  be  granted  on  the 
groand  of 47S 

Htw  latter: 

Answer  to  contain  statement  of Stt 

Hew  PrtMite: 

Must  be  made  in  writing 110 

To  take  case  oat  of  limitation 110 

Hew  Trial: 

JUDaMBNT  WHSM  TO  BR  EHTBRED  ;  MOTIOK 
FOR  A  MKW  TRIAL  ON  A  CA8B  OR  KXCKP- 
TIOK8  ;  DIRBCTINQ  VSRDICrr  SUBJECT  TO 
OPINION  OP  COURT : 

Appeal  J)rom  order  denying  moHon  for  new 
trial  I 

sta^  of  proceedings 475 

belore  or  after  Judgment 47& 

power  of  suprarae  court .« 475 

—  of  court  of  ap|>eals 475 

argued  together 475 

must  be  on  appeal  in  order  Ibr  a  review 475 

on  tenns 475 

order  of  affirmance 475 

costs  on  appeal 475 

when  an  appeal  does  not  lie  to  court  of  ap- 
peals   -. 475 

Caaet  in  which  a  new  trial  will  Mr^Usedt 
ibr  the  improper  admission  of  immaterial 

or  irrelevant  testimony 474 

where  the  reason  given  for  the  decision  is 

wrong" 474 

to  coiTect  a  mere  technical  error 474 

to  impeach  a  witness 474 

for  excessive  damages 474 

nominal  damaices 474 

for  the  admission  of  Improper  testimony  ...  474 

for  a  mere  abstract  decision 474 

for  erroneously  rejecting  testimony 474 

fbr  an   immaterial  error  of  the  court  or 

referee 474 

for  refusal  to  dismiss  a  complaint. 474 

fbr  not  submitting  matter  tu  the  Jury 474 

evidence  ou  motion  for  a  new  trial 474 

evidence  on  new  trial 475 

costs  on  motion  for  a  new  trial 475 

Sxc^jfOonB  heard  injlrst  inetanee  at  general 
tenm 

dismissal  of  complaint 471 

Judgment  to  be  given  at  general  term 471 

questions  of  fhct 471 

I  waiver  of  hearing  at  general  term 471 

conflicting  evidence 471 

improper  rule  of  damages 471 

case  may  be  amended  so  as  to  agree  with 

Judge's  minutes 471 

new  trial  as  to  one  of  several  defendants. . .  471 

service  of  order  for  new  trial 472 

where  no  appeal  is  talcen 479 

reviewing  teigned  Usue 472 

when  a  new  trial  should  be  granted  on  the 

S round  that  the  verdict  is  against  evi- 
ence,  and  when  not 472 

—  costs «. 473 

—  not  reviewable  in  court  of  appeals 472 

when  a  new  trial  should  be  granted  on  the 

ground  of  newly  discovered  evidence,  and 
when  not 472 

—  mu^t  be  heard  at  special  term 472 

—  costs 472 

whatever  Is  a  sufficient  ground  Ibr  setting 

aside  a  vei'dict 472 

exclusion  of  evidence 472 

tort  by  wife 472 

exemplary  damages.. 472 

equity , 473 

want  of  evidence 473 

siu'prise , 473 

admisMon    of  improper    evidence    which 

could  do  no  harm 473 

instructions  to  Jury 473 

hypothesis 473 

exj>i*e8sion  of  opinion  upon  a  question  of 

fact 473 

excessive  damages 473 

deducting  excct>s 473 

inadequate  damages 473 

perverse  verdict 473 

penal  actions 473 

equity  cajics 474 

postponement 474 

real  question  not  presented 474 

mistake,  inadvertence,  etc 474 


Hew  Trla^-Oofif  tfiti«^. 

Moiion  for  new  trial  t 

distinct  remedies 

restriction 

before  judgment 

order,  nunc  pro  tune,  refhsing  a  new  trial.. 

must  be  at  special  term 

objections  raised  at  trial,  when  available.. . 
refusal  of  the  Judge  to  permit  aa  ameod- 

ment 

erroneous  assumption  by  Judge 

denying  motion  to  strilce  oat  evidence 

expression  of  opiuion  by  preaidln^  ja<lge... 

imposing  condition 

effect  of  omitting  to  make  a  eaae 

power  of  supi'eme  court 

Ferdiet  ntl^ect  to  opinion  itf  court  eUgeweral 

termi 

in  Jury  trial  only 

fhc  ts  must  be  undisputed 

eredibiiity  of  witnesses 

when  exceptions  are  taken  on  the  trial 

special  veraict 

directing  Judgment  to  be  entered  for  plaint- 
effect  of  rendering  a  verdict  In  fiivor  of  a 

party I.. 

entry  of  Judgment  suspended  by  verdict 

Ikilure  to  make  case 

by  consent 

ouiection  not  taken  below 

oblections  which  might  have  been  obviated. 

Judgment  of  general  term 

question  where  verdict  Is  8ul]Ject  to  Uie 

opinion  of  the  court 

setting  aside  veitUct 

exception  to  nonsuit,  where  heard 

motion  in  arrest  of  Judgment 

York  Oty : 

AcHone  agaimt  I 

how  brought IGi, 

process  and  papers  for  commencement  ui; 
on  whom  served 

Court  of  appetde,  one  term  may  lie  held  in, 
annually 

Court  of  common  pleas  in 

Judges,  compensation  of. 

restriction  as  to  age 

power  and  Jurisdiction  of. 

nrst  election  of. 

how  chosen 

may  hold  special  terms  supreme  court 

term  of  oince  of. 

removal  of  causes  f^om,  to  supreme  coort. . 

vacancies  in,  how  tilled 

when  to  enter  upon  duties 

Judgments    against    oorporati<m   oC    {Soe 
Execution.) 

Juetice^e  court  in 
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47)1 

479 


471 
471 
CI 
471 
471 
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471 


473 
473 
471 
4?8 
4iS 

476 

C8 
478 
4?S 
47B 
47S 
47tB 
47S 

47e 

47« 
47S 
477 


New 


les 
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SO 
Si 


Marine  court 

opening  Jwlgment  taken  by  default  In 
S^fcrior  court  of 


chief  Judge  to  be  appointed 
compensation  of  Judges 
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expenses,  how  defrayed 

Judges  of,  may  be  detallod  and  hold  special 

terms  of  supreme  court 

vacancies  in  office  of,  how  tilled 

(See  FIrat  Judicial  District.  Charter. 
JHetriet  Court.  Munic^jpal  Corpora- 
iio9U.) 

New  T«r .  Coirt  of  Oobmm  Pleas : 

election  of  throe  additional  J udges.  

ballot,  how  to  be  indorsed 

box,  how  to  be  labeled 

wlio  deemed  chosen  at 

Notice  to  be  published 

omission  of.  not  to  invalidate  election 

registry  oi  votes  to  be  given  at 

duty  of  boaiti  of  State  canvassers 

laws  in  force  relative  to  illegal  voting,  etc., 

applicable  to..., 

vacancy  in  office  of  inspectors,  how  dlled. . 
Judges  elected  at,  when  to  enter  upon  their 

duties , 

to  take  the  oath  of  office 

to  make  and  sign  a  certilicate 

certificate,  what  to  state 

—  to  be  filed  in  office  of  Secretary  of  State, 

when  necessary  to  be  chosen,.,.,,..,, 

vacancies,  how  filled 


90 
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SI 

Si 

SI 
SI 
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Hew  T«rk  €•■!!,  nt.^Coniifmed,  ^aoe. 

Judge  to  be  elected  to  fill  vaosncy  oc- 
caitioiied  by  refli^tmtion  of  John  U.  Brady, 
when  to  enter  upuu  dtiiied 40 

Next  Frieod  : 

In  divorce 587 

Inftolvont. . 687 

Not  necessary  fvr  maiYied  women 127 

Security  by M7 

Substituted 687 

HM-Jtlider: 

Of  parties  m'onnd  for  demarrer 98 

(See  I*artiet.) 

Vra-rrsldcnt  lie  liter: 

Attachment  a^^inst 408 

Order  Jbr  arrest,  for  whom  made SIS 

Service  of  papers  on. . . .  771 

Service  of  sniimions  on ... . 171 

Within  J iirisdictiou  of  county  court 60 

Nw-rrsiileits  : 

Property  of,  may  be  attached.    (See  AtttKh- 
ment.)  • 

NeiSBit : 

(See  Trial  bp  Jury.) 

Nete  ef  iMif :. 

In  first  judicial  district 446 

Puyuient  ou  filing 446 

Keaui»ites  of. 446 

To  be  entered  upon  calendar  by  c\evk 446 

To  be  furnished  oy  party  giving  notice  of  trial  446 

Wliat  tocoptain 446 

When  to  he  furnished 446 

Netlce : 

Cancellation  of,  by  order  of  court,  when  and 

how  made 164 

Effect  of,  ending  reference 488 

Either  may  serve  on  opponent,  electing  to 

end  reference 488 

How  served 770 

lu  application  for  iudgment fS9 

Legal  time  for  publication  of.  how  computed  776 
Of  adjusting  costs,  items  and  disburstments 

to  be  stated  in 681 

Of  appeal,  when  amendment  maybe  made  in 

flDng 708 

To  be  served  on  justice 607 . 

When  to  be  annexed  to  return. .  •. 706 

With  offer,  verdict,  decision, etc.,  to  constitute 

J4idirment-roll 717 

Of  election ^ 31 

or  lis  pendens  [See  Lii  pendent.) 164 

Of  motion,  to  bo  served  eight  days  before 

time  of  hearing 766 

Of  no  personal  claim,  to  be  inserted,  in  sum- 
mons   163 

Of  pendency  of  action,  conntv  clerk  to  pro- 

cura  books  for  recording  and  indexing 164 

Of  sufficiency  of  sureties,  when  to  be  given,  417 

Of  trial,  either  party  may  give 446 

At  a<1Journcd  circuit  or  county  coui-t 47 

Before  referee 486 

Bringing  issue  to  trial  may  be  given  by  either 

party 460 

On  party  out  of  State 772 

Party  filing,  to  indicate  name  of  defbndant  to 

be  Inserted  in  index ^. . . .  164 

Personal  service 778 

Becord  of,  or  a  certified  copy  thereof,  may  be 

read  in  evidence h 164 

To  be  inserted  in  summons 160 

To  lie  in  writiujgr 770 

When  not  required 772 

When  served  by  mail,  double  time  reqiiired. .  772 

(See  Court  of  Appeals.    Court  of  Common 
Pleas  in  the  cUy  qf  New  York.) 

Netlee  ef  Trial : 

Hay  be  given  by  either  party 446 

Hotleet,  Fillig  and  Seiring  Papen : 

Chapter  elevkk  of  title  twelve,  MOt  to 

APPLY    to     summons    OR    PROCESS,     OR    TO 
PAPERS  TO  BRIMO  PARTT  INTO  CONTEMPT  : 

contempt,  proceedings  for  and  serving 
papers 773 

Double  time,  when  served  bt  mail  : 

application  of  section  412. J 


]|otlce8,  Flllag,  Vkt.—Cyntifnud.  paob. 

Eight  days'  notice  of  motion,  etc.  before 
court    or    judoe,     when     pkrsonally 

8i:.RVED  : 

notice  of  motion 778 

Notices  and  other  papers,  how  served  oh 

PAirr  .  OR  ATTORNEY  : 

application  of. 770 

service  on  attorney 770 

service  on  non-resident  attorney 770 

service  on  sheriff. 770 

service  on  Sunday 770 

countermanding  service  of  noUoe 770 

proof  of  service 770 

''Attorney"  defined 771 

affidavit  of  service  on  a  clerk 771 

best  service 771 

Service  of  papers  where  party  residev 
outof  State 778 

*  Service  where  PARrr  appears  by  attor- 
ney : 

offer  to  allow  judgment  to  be  corrected 778 

notice  of  appeal 773 

application  of  section 773 

attachment,  motion  papera 773 

Summons  and  pleadings  to  be  filed  with- 
in TEN  DAYS  Ai'^TER  SERVICE : 

pleading,  how  filed  after  expiration  of  time 
llmitm i  773 

When  and  how  served  by  mail  : 

application  of 771 

service  by  mail 771 

waiver 771 

place  of  residence,  defined 778 

Where  papers  need  not  be  served  on  db- 

FENDANT : 

extent  of  this  provision 778 

injunction,  service  of. 772 

notice,  when  necessary  and  how  served. . . .  778 

Naisaaeie : 

Writ  oi;  abolished ! 798 

o. 

Oatk: 

Examination  In  supplementary  proceedings 
to  be  on,  may  be  auministered  by  refbree  . .  775 

OIUectloDS : 

When  deemed  waived.    (See  Waiver  of  Ob- 
je^ions.) 

Obllgattta : 
.    Limitation  of  action  on 108 

Occvpants  of  State  Leads  : 

Removal  of,  within  Jurisdiction  of  county 
court  00 

Octapatlea : 

Under  legal  title 100 

Under  written  instrument 100 

Oftr: 

Conditional,  to  liouidate  damages 784 

Acceptance  or  refusal  of. 734 

Defendant  may  make,  in  writing,  allowing 

judfmoiit  aoainst  liimself 79 

To  alTow  justice's  judirment  to  be  corrected  . .  719 
Unless  a  more  favorable  judgment  is  obtained, 

plaintiff  cannot  recover  costs 788~ 

To  compromise  the  whole  or  part  of  action. .  782 
If  plaintilf  accepts,  to  file  notice  of  accept- 
ance   738 

When  deemed  withdrawn,  cannot  be  given 
in  evidence 788 

Oftr  ef  JadgMeot: 

Effect  of  withdrawal 708,  734 

When  deemed  withdrawn 708,  734 

Olbrs  te  Oeaprestoe : 

DEFENDANT  MAY  OFFFJI  TO  COMTROMISB,  AKD 
THE  PROCEEDINGS  THEREON  : 

tender 788 

pruvcntinff  tender 738 

oflbr  may  be  made,  in  what  cases 788 

by  whom  to  bo  made 738 
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Oftn  to  emfnmlb»--Co9HnMed.  ^^oe. 

reqaiattes  of  offer <  • 733 

when  made 733 

Joint  debtors 733 

partners .-. 733 

more  ikvorable  Judgment 734 

costs 734 

amemlment  by  plaintiff 734 

direction  of  a  Judge  not  neceaaary 734 

Defendant  mat  offer  to  uquiDATs  dam- 
ages OONOmOMALLir 784 

Effect  of  acceptance  or  refusal  of  offer  : 

acceptance 784 

Bon-acceptance 734 

Ollce: 

Aetion  for  nsarpingf  to  l>e  brought  by  attor- 
ney general i 782 

Of  corporation  or  association,  liable  to  arrest, 
when 858 

Of  court,  duty  of,  when  Judgment  orders  de- 
livery of  |)ersonal  |jroperty 68 

—  to  make  return  withm  sixty  days 68 

May  be  compelled  to  return  money  received 
by  him  in  his  ofllcial  capacity 95 


Of  name  of  one  or  more  parties  in  same  ao- 

tloUf  effect  of 177 

When  court  may  supply 

Motion  fbr.    (See  Jttdgineni.) 
OptaiM: 


Of  Judges  of  court  of  appeals  in  caae  of  non- 


concurrence,  to  be  flJ 


86 


Orier 


Absolute,  for  new  trial,  when    court  may 

make 478 

Affidavit  to  obta'ni  in  siipplementary  pro- 
ceedings  MO 

Allowing    or  refusing  amendment,    appeal 

f^om 831 

Amendment  of.    (See  Amendmenit. ) 

Appeals  from 27,  439,  646,  680,  685,  608,  605 

On  review  of. 87,  648 

Proceedings  umler,  may  be  stayed  by  order  of 

court 008 

Ck>py  of  affidavit  to  be  served  with 768 

For  publication 171 

For  stay  of  proceedings 768 

In  cases  of  injunction 3S8,  888 

Its  service  and  effect— appeal 568 

Of  service  of  summons  by  publication,  requi- 
site of. 174 

Of  several  i>roi>ee«Ungs  to  obtain.  {See  Abate- 
ment o/  AcHona.) 

Req uisi  tes  o  f 174 

To  oe  entered  before  appealed  ttom 670,  768 

To  satisfy  partof  claim 488 

To  show  cause 767 

Vacating  or  modlfSring,  when  made  out  of 

court 645 

When  creditor  entitled  to 561 

When  Judge  8hould*iuake 561 

When  made  by  a  Justice  of  supreme  court, 
proceedings  under,  where  hclo 557 

Order  of  Arrest : 

Affidavit  to  obtain  order 854 

Affidavit  and  order  to  be  delivered  to  sheriff, 

and  copy  to  defendant 857 

AsfUgnment 857 

By  whom  made 864 

Motion  to  vacate 357,  865 

Security  bv  plaintiff. 855 

When  made,  and  its  foim 856 

(See  Arrest  and  Bail.) 

OrgtiiiallM : 

Existing  provisions  of,  i  11  of  Code 88 

Of  court  of  appeals 83 

Oi'  court  of  oyer  aud  terminer 44 

Of  supreme  court. 41 

Oyer  «Bd  Trraloer: 

Adjourned  court  ot,  Juries  may  be  drawn  for,    47 

Causes  mav  be  noticed  for  trial  at 117 

Inability  or  Judge  to  preside  at,-  provided  Ibr .    47 


•yer  aid  TtrwO^tr^ConHnued. 

Governor  may  appoint  extraordtnarj 

of - 4B 

How  adjoiurned 47 

Organization  of <M 

Provisions  of  law  regarding  terms  of,  repeal- 
ed    40 

Supervisors  to  provide  rooms  ibr  holding. ...  40 

To  beheldwith  circuit 40 


P. 

Paperi: 

*     Effect  ol  omission  to  fhmish 

Lost  or  withheld,  court  may  order  copy  to 

be  supplied 775 

Manner  of  service ".  770 

Bv  mail,  doable  time  required 77S 

Manner  of  service 771 

On  change  of  place  of  trial,  to  be  transferred  851 

To  be  filed  with  clerk 773 

To  be  funiished  court  on  trial 464 

To  bring  party  into  contempt 778 

When  need  not  be  served  on  defomlant.. .' ....  77S 
When  to  be  served  on  attorney 779 

[Hee  A'oUces.    FUinff  and  Serring pt^en.) 

Pipers  la  Aetlea: 

Amendment  of.    (See  Amendw%ent%.) 

Parfcer,  Jehi  M. : 

Associate  Justice  anpreme  ooort,  third  depart- 
ment      40 

Partial  Defease: 

In  actions  lor  libel  and  slander.^ 

(See  Mitigating  Circttmttaneef,) 

Pardcalars,  Bill  ef: 

(See  BiU  qf  Parficulary.) 

Pftrties: 

Appealing,  may  not  recover  costs,     

judgment  appealed  flrom  be  reversed. .  .7i9,  TO 
Defined.    [See  Trial,  place  of.) 
Examination  of.    (See  ExaaUnaiUm  «tf  Partim.} 

Fames  Uefeadaat: 

Who  mat  be  joined  as  DEFaNDASis : 

Actions  by  and  against  partners : 

dormant  partners 

after  partnership  dissolved 

Joint  and  several  note 

after  decease  of  partner 

inlit  n  t  iiamer 

iMjtween  partners 

Action  by  receiver  i 

against  stockholders 135 

Actions  relating  to  real  estate  * 

action  by  vendee 1*8 

foreclosure  of  mortgages IM 

tenants  in  common 134 

action  for  rent 134 

partition 154 

Corporations,  etc.  t 

to  cancel  stock ISS 

to  apply  assets iss 

'    to  charge  stockholders 135 

for  an  injury 135 

Fraudulent  conveyances,  assignments,  etc.  t 

a/ctlon  to  set  aside  conveyances 134 

action  for  accounting 134 

for  applicnUon  of  assets 134 

Miscdlaneous  actions  1 

by  auaKsigneo 138 

against  heirs US 

against  next  of  kin 1S6 

against  executors 13s 

pai'Ues  to  same  instrument 136 

staying  proceedings 137 

separate  transfers  of  propertv 137 

fo reign  8 ta te .*.  •. 187 

action  to  vacate  award 137 

infknt's  contract 137 

to  recover  possession  of  property    137 

to  restrain  the  violation  of  a  covenant 137 

objection 1S7 

Torts  I 

principal  and  agent 136 

Join  t  trespass 138 

conversion  136 

slander  136 

TioUtion  of  trade-mark 136 
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mUm  Plilitlff:  rxom. 

Who  may  bb  joihsd  ▲•  tiAaravB : 
PTAo  mrepartiei  in  intertti  t 

general  rulee ISS 

tensnts  In  commoB 1S8 

bond   1S2 

partners 18S 

executors 18S 

creditors  of  a  corporation 1S3 

nuisance 183 

trust  ftind 138 

road  commissionen 188 

directors  of  corporation 188 

Parties  to  ActiMM : 

AcnOW  TO   BB   IN  WAIIB   OV   SBAl.  FABTT  IN 

intbrest: 

AMtifnataU^  how  wutde,  iitj^rotfond^fiott 

the  transfbr 117 

transfer  of  notes  witboat  Indorsement 117 

consideratioa 118 

Eroof  of  assignment 118 
nplied  warranty 118 

re-asslgnment 1 18 

eflTect  of  transfer  as  to  collaterals 118 

effect  on  the  character  of  the  claim 119 

attaching  creditors. 119 

Chneral  notea : 

equitvrule 113 

misjoinder lis 

name 112 

,  stockholder 119 

nominal  par^ lis 

conTict 112 

construction 112 

plainttrs  address lis 

authority US 

OranU  nf  Umd»  held  adveruiff : 

implied  repeal , 120 

authority  to  begin  a  tion 120 

Pariif  in  inierut  t 

bills  and  notes 113 

erideoce  of  title  to  notes 118 

improper  transfers 118 

draft 118 

agent 118 

carrrier 118 

married  woman. 114 

creditors 114 

partners 1 14 

insurance 114 

sheriff. 114 

bonds,  etc. 114 

child 114 

sharing  the  Judgment 114 

betting  and  gaming lift 

waste 115 

sequestrator 1 18 

objection 115 

cause  of  aotloa  divided 115 

assignment  before  action 115 

Wkai  may  be  oiHgned  t 

feneral 115 

foreign  executor 115 

sherflf. 115 

com  mon  carrier 1 15 

money  lost  in  betting 116 

fraud 116 

future  liabilities  and  interests 116 

conversion 116 

injuries  to  property,  etc 116 

fiy  I  nre  to  protect 116 

daniHgos  ior  death  of  child 116 

contract  to  employ 116 

caotract  to  allow  tenant  privileges 116 

{Niblic  ofHcer 116 
Ife  insurance 116 

fire  insurance ,-, 116 

annuity 117 

account  settled 117 

dividing  cause  of  action 117 

Wkatwu^notbeoiHgnedi 

general 110 

fraud lie 

torts 110 

dower 110 

government  liabilities 119 

future  interests 110 

partnersnip  alCftirs 110 

usury ISO 

convict 120 

right  of  entry 120 

ferry  license 120 

Msignment  by  widow ^ .  120 

119 


fMtoi  to  AflitoM-^GMNiMM^  i^Aoa^ 

amiomscent  of  a  thjko  nr  Acnov  not  to 

PBBJUDICB  A  DBFXN8K  : 

Efeet  qf  asHgnmeni  or  d^ent€$  t 

change  in  practice MO 

assigned  claim  suUect  to  equities 190 

assignee  Ibr  beneift  of  creaiton 190 

set-off.  190 

Judgment  fbr  costs 191 

actual  notice  of  the  assignment  191 

admissions  of  Ibrmer  owner  of  chattels  ...  191 
exception  in  case  of  negotiable  paper 191 

EXBCUTOB  OB  ADMIMUTBATOB  MAT  BUB  WITH- 
OUT   THB    FEB80M8    BBNEFIGIALLT     INTBB- 


191 
121 
129 

129 
129 
198 
198 
198 
194 


125 

195 


125 
125 
195 
125 
155 

126 
196 
126 
197 
127 
127 


AcUona  fty  executor  or  admUUetrator  i 

foreign  executors 

executor  or  administrator 

recovery  of  compensation  for  causing  death, 
^cMofi  fty  truatee  qf  expreaaimat  t 

who  is  trustee 

banking  institutions 

common  carriers 

assignees. ...» 

corporations 

associations 

education 

trustee  as  mortgagor 

consignee 

partners 

AeUona  by  peraona  expreaaiff  amthori»ed  5y 
ataiutet 

public  officers 

foreign  officers 

sanitary  commissions 

flre  departments. • 

boards  of  commissioners  of  pilots 

MiaeeUaneoua  t 

by  the  people— actions  on  bonds,  etc 

action  fbr  penalties 

persons  non  compoa  menUa,  receivers  of;  etc. 

persons  not  in  being. 

persons  appointed  by  the  court 

who  may  be  sued 

QUABDIAN,  HOW  APPOIMTBD  : 

Gfuwdian  t 

his  character  and  duties 181 

liable  for  costs,  etc 181 

Anpotntment  qft 

wnen  the  appointment  may  be  made 131 

failure  to  appoint  guardian 181 

action  without  controversy 181 

the  application 181 

who  to  be  appointed 131 

order  of  appointment 182 

lunatic  infent 182 

allegation  in  complaint 138 

parution 189 

Infant  to  afpeab  bt  ouabdian  : 

Jfi/bii^  defendant ; 

infknt  cannot  defend  alone 199 

feilure  to  appoint  a  guardian 129 

who  will  not  be  appointed 129 

duty  of  guardian 129 

privilege  of  infents 199 

service  of  the  order 129 

infknt  lunatic 129 

trregularitv 129 

defense  of  infency 129 

when  appointment  may  be  made 129 

hsfand  TpiaAfdigi 

nonsuit 129 

appointment  before  action 130 

who  should  be  appointed 130 

district  courts 180 

inlant  wife 130 

On  appeal 130 

When  mabbied  woman  is  a  pabtt,  hbb  hus* 
band  to  bb  joined,  etc. : 

ActUma  between  huaband  and  Vf\f^ 199 

Aetiona  coneeming  the  aeparate  propertff  qf 
thew{fei 

injuries  to  person  and  property 198 

actions  on  contract , 188 

real  propcrt}' 198 

general  rules 198 

When  huthand  and  vr\f^  ahould  be  Joined  i 

actions  relating  to  real  etttate 127 

torts 197 

debts  contracted  before  marriage 
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PiiUci  ntM  hi  Iitemt,  wlNi  to  k«  Itlaci :  PA«a. 

Of  thx  jonriNO  pastibb  : 

unity  of  interest 187 

oo-derendant 187 

Judgment  debtor 138 

Joint  aaaigneee 138 

reaidenttf  of  different  states 138 

executors  of  deoeaaed  co-tenants 138 

remaindermen 138 

common  law  rule 138 

hostile  interests 138 

Interests  not  nmtaal 138 

statute  of  limitations 138 

Joint-ownership 138 

purchaser  of  mortgaged  chattels 138 

ejectment  for  rent 138 

PaRTT   mads  SITUEB  PLAIHIXFF  OB   DSFBMI>- 
ANTi 

assignor , 188 

nou-consenting  plaintiir ; 138 

Whkm  onb  mat  bu£  fob  all  : 

reason  of  the  rule 188 

numbers  alone  suiBcient. .'  139 

community  of  interest  necessary 139 

prelbrred  creditors .> 139 

PartldoB : 

Defined.    (See^cHoiu.) 

The  cases  held  to  be  actions 18 

Judgment  in  action  for 431 

Of  lands,  proceeding  by  summona  and  com- 
plaint / 19 

PartitltB  •f  £cai  Prapeity : 

Actions  for,  provisions  of  Bevlsed  Statutes 

applicable  to 791 

Countv  court  has  jurisdiction  in ^.    00 

CosU)  in  actions  for 607 

When  additional  allowance  may  be  ordered. .  615 

Partnen  : 

Actions  by  and  Mainst    (See  Pttrtiet  to  Ao- 

titm.) 

PartMnklp  : 

EiEects,  roceivorof. 424 

limited  partnership,  i*eceiver  of. 424 

Tuft  CittM: 

Order  to  satisfy 420 

Ptaty:  . 

Attendance  in  supplementanr  proceedings  ./  557 

As  a  witness,  how  compelled 558 

Either,  may  amend  pleadings 708 

In  interest,  action  to  be  in  name  of. ill 

PatMt : 

Proceedings  by  attorney-general  in  yaoating 
_  19, 783 

Pftf  MMt : 

Examination  of  plaintiff,  respecting Ill 

(8oc  Answer.) 

Piwied  G«od8 : 

Jurisdiction  of  courts  over 96 

Peoal  ActloQ : 

Limitation  of  time 104 

Pcwilty  : 

Action  for,  limitation  as  to  time 106 

Against  stockholders  or  dii*ector8  of  corpora- 
tions   110 

Place  of  ti'ial 161 

Anest  in  action  for 342 

When  not  exceeding  f200,  within  Jurisdiction 
of  county  court 00 

PeidlBg  Silts : 

Mot  affecting  by  repeal  of  statutes 49,  790,  800 

People : 

Actions  by,  time  of  limitation  to  apply  to. . . .  104 
In  justices'  courts,  cannot  sue  or  be  sued  ....    71 
Actions  In  name  or,  to  be  braught  by  attorney- 
general   781,  783 

For  forfeiture  of  property 788 

Costis  in  actions  by,  or  in  name  of 637 

Injunctions  suspending  business  of  corpora- 
tions may  be  Issued  at  iusUMIce  of  360  I 


PHtplo    Continued.  xaw. 

Or  their  grantees,  when  may  bring  aotUn 

within  twenty  years 90 

When  will  not  sue  Ibr  real  property m 

PtoNOBtagC  : 

May  be  added  to  coBli us 

How  computed 07 

(See  Additional  AUowmue.) 

Per  Dlea  AHawmM: 

To  Justices  of  supreme  court.  (See  Smnm 
Court.)  ^^ 

PirishJiUc  Pitperty: 

Attachment  of;  proceedings  relative  to Ill 

May  be  sold  notwithstanding  appeal  Is  pend- 
*n» «7 

Pirpctaadag  TnHamiy :  . 

Coats  for  attending  to  take  depoelttaii  of. 609 

PefSfB: 

And  property,  causes  of  action  Ibr  injiiries 
to,  may  be  joined M 

Of  unsound  mhad,  care  and  custody  of  person 
and  property  of.  Tested  in  county  oonrC ....   90 

Execution  against BSS 

Summons  on,  bowsttVed US 

Pintaal  Oalai: 

Notice  that  none  is  made  to  be  {served  with 

summons 10 

Befending  after,  effect  of IQ 

Service  01  copy  complaint  after IS 

What  to  contain lei 

Pcntaal  Prtpcrty: 

Actions  for  recovery  of,  where  not  exceeed* 
ing  five  hundred  dollars  in  value,  within 
Jurisdiction  of  county  court SO 

For  recovery  of  possession .• 

Appeal  on  actions  for  reoovenr  o4  to  l>e  on 
questions  of  law  only esB 

Claim  and  delivery  of    (See  JSorfevin.) 

C08U  in  actions  for  recovery  of'^possoasion  of  M 

Defined goi 

Distrained  action  for  recovery  o^  where  to  be 
ti-ied 116 

Doing  damage,  answer,  what  to  state 

Kxecution  against 

For  delivery  of;  ofllcer  to  return  within  sixty 
days ^ a 

New  trial  for  recovery  of,  where  may  be  bad,  OM 

Kecovery  of,  where  value  does  not  exceed 
one  thousand  dollars,  to  be  witliin  junadic- 
tion  of  county  court 51 

Taking,  detaining  or  injuring,  lime  for  com- 
mencing action  for UV 

(See  Ciaim  and  DeUvtry  ^  Pmperi^,) 

Pcnaaal  Property  aat  of  Stala : 

Jurisdiction  of  State  courts. at 

Pcnaaal  SerrlM: 

Of  summons,  voluntary  appearance  equiva- 
lent to ." 160 

(See  Service.) 

P«dt  Jartn : 

Coun^  Judge  to  designate  day  oX  attendance 
of,  tor  trial  of  issue  of  ikct 81 

Ph)-8ldaB8 : 

County  court  has  Jurisdiction  o£ 60 

Place af  Trial: 

(See  Trials  placo  qf.) 
PlalBtUT: 

Action  by,  to  recover  notes,  etc.  of  defendant 

in  actions  of  attachment 416 

Case  of,  must  be  proved  in  justice's  court. ...   78 

Costs  agHinst  inlhnt 690 

Costs  in  pi'ocecdings  betbre  notice  of  trial  m 

actions  for  fiiilnre  to  answer 607 

Defined n 

Delivery  of  onderuking  to  and  its  accepUoce 

or  rejection  by  him 361 

Dying  during  pendency  of  action  preveutVug 
a  filial  sulilement  of  e»tato  of  dccesiwd 
paj-ty,  to  have  profereuco  en  conrt  of  aii- 

peals  calendai 3^,  ia» 

Foreign  corporation JTi 
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Form  of  pleading  on  part  of. 181 

How  can  cbange  hU  pleadinsr '^' 

How  cannot  ehange  hia  pleading 819 

Iiilliiit • 875 

Most  o0Br  proof,  that  no  answer  has  been  re- 
ceived.   (See  JudfftnaU.) 
Need  not  delay  entering  Judgment,  after  time 

for  answering  has  expired 430 

Nogleot  of  certain  duties  of,  when  deftndant 
is  under  arrest,  sufficient  cause  ibr  dis- 
charge of  di^ndant,  688 

Or  detendant,  may  make  snppiemental  com- 
plaint, answer  or  reply,  in  certain  cases  ...  834 
Belief  to,  not  to  exceed  amount  demanded  in 

complaint 816 

Security  on  the  part  of;  and  JnstUlcation 874 

{See  JUpUcki.) 
To  |dve  security  on  obtaining  order  of  arrest,  8S6 
To  nave  satisnctlon  of  only  one  Judgment 

rendered  in  same  cause  of  action 177 

When  costs  to  be  allowed  to .807 

When  to  furnish  court  with  copy  pleadings. .  404 

When  to  give  security 429 

Where  there  are  several.  Judgment  against 

one 000 

Who  should  be  Joined  as 188 

Ptatatur  uf  8m  ta  MM  AdiM  tko  Dtftrait 
Parttos  to  CoBBordal  Paper: 

Bonds 188 

EfTect  of  Joining 189 

Persons  in  different  capacities 138 

Action  for  damages 139 

fkUlH  COBtftltMPrOMdMt: 
OOKDITIOlfS   PSBOBDBIIT,  BOW  TO  BB   PLBAD- 

XD: 
Conttruetioni 

discretionary 801 

demand 801 

conditions— ]>erformance 801 

How  to  plead  canditiotu  precedeni » 

non-performance 801 

promissory  note 801 

When  the  action  it  on  an  inUrument  for  tts 

pc^pn/enlt  t^  moneff  onln  i 
the  principle 801 

PleaAagi: 

Amendment  after  demurrer 828 

Amendment  of,  after  Judgment 484 

Amendments  of  course.    (See  AmendmenU.) 
And  amendments,  mistakes  in.    (See  KoH- 

micst.) 
Charging  by  plaintiff.    (See  AmendmenU,) 
Frivolous 

(See  Jttdgment.) 
How  to  state  an  aoeonnt  in.  (See  BiU  €(fPa(r» 

ticulara.) 
Irrelevant  pleading.    (See  Sham  d^/^nses.) 
Objection  to... 458 

Flbadinos  to  be  liberally  oonsthubd  : 

general  statements 289 

objectiuns  to  pleadings 889 

omitisions 889 

general  pHnciple« 290 

two  causes  of  action SM 

ambiguity 290 

assumption  by  the  court 290 

Uiicertaintv  corrected  on  motion 290 

legal  concfosion 890 

written  instrument 290 

meaning  of  words  and  phrases 290 

statements  in  pleadings  held  not  to  be  alle> 

gations 291 

tnad 291 

negligence 291 

wliat  is  a  soflScient .  allogation—exainples 

291,  293 

time  refbrred  to  in  pleading 298 

irrelevant  matter.    (See  Striking  out  Irrel& 

vant  Matter.) 
Judgments.     (See  JudgfunUe^  how  to   be 

reasons  fbr  holding  frivolous 440 

supplemental.    (Seio  Supplemental  Pleading*.) 
when  may  include  more  than  one  cause  of 
action.    (See  Joinder  of  Caueet  qf  Action. ) 

Pl8a4tBg8  !■  CiTtI  AftlOBS  : 

Forms  of,  inoonsistootwith  this  act,  abolished  161 
(See  Com^nt.) 


PtotilBga  to  UM  vU  fifauidcr:  paob. 

LIBBL    AKD   OLAKDBB,    HOW    ITATKD  IN  COM- 
PLAIMT 8(J8 

AN8VEB  IM  SUCH  OASBS : 
Jneti^leeMon  t 

what  the  answer  must  state 80S 

specific  oliarge 803 

privUege 808 

must  cover  the  whole  charge 808 

Mitiga^tiing  cJiroamttamoet  i 

what  they  are 808 

must  a  Justification  be  interposed  ? 808 

What  tkepleoMng  mttg  eet  yp  under  this  seo> 
Morn 

when  plaintiff  may  demur 804 

examples  of  what  may  be  set  up 804 

new  matter 301 

examples  of  what  cannot  be  set  np% 804 

Word§  actionable  per  eet 

disease ^ 804 

moral  turpitude 804 

libeL 804 

rules  oir  evidence  and  measure  of  damages.  804 

PICiilBgB,  PriTftte  8tatBtf8: 

Pbivatb  Statutes,  how  to  be  plbadbd  : 

safest  rule  in  pleading. < 

private  and.pnblic  act < 

pubUo  statu  te 

municipal  ordinance.' 

three  -fifth  vote 

laws  of  other  States 80S 

New  York  city  laws 808 

(See  Far^Ccoficm  qf  FUading.) 

PoMceaaB: 

Bemovalof. 80 

Poor  lelatlaB: 

Support  of 80 

PWMObIM: 

Actions  to  recover  costs  in O07 

Adverse 100 

Under  claim,  Hot  written 101 

when  presumed  Arom  occupation 100 

(See  Adoerte  PoeecMeion,) 

PaoCpfBOMeat : 

Costs  on Wt 

PMtor,  Piatt : 

Associate  Justice  supreme  ooort,  third  de> 
partment 40 

PiBBdagO: 

When  not  allowed  to  sheriff. 418 

Pawen  af  laferiaa : 

Belbrees  authorized  to  administer  oaths,  and 
to  exercise  powers  now  vested  In  referees 
bylaw 775 

Pradtaa: 

Inconsistent  statutes  repealed 808 

In  cases  not  proyided  for 808 

PraaaiMe : 

Preamble 17 

Preferred  Caaiee : 

On  calendar  of  bonrt  of  appeals 86,  449 

PreHBilBary  l^laactlaB : 

In  what  cases 878 

when  may  be  granted 879 

(See  It^netum.) 

Presldlag  aad  AoMdata  Jaatleeo: 

Of  supreme  court,  designated  by  governor  88, 40 
Ofllcial  term  of. 88 

Prhrata  Statates,  haw  to  ka  PlaaM : 

Safest  rule  In  pleading 808 

Private  and  public  act 808 

iniblic  statute 808 

Mnniciual  ordinance. 808 

Three-fifth  vote 

Lawsof  other  States 

Now  York  city  laws 
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Imdbx. 
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A^ainBt    oorpontlons   bjr   iojoootioa    and 

otherwiae,  act  relative  to 

(See  CorparaHonM.) 

Under  order  appealed  from,  when  maj  be 
stayed  by  court 

Under  order  of  jostice  of  supreme  court, 
where  held 067 

PrtcMdlBgs  asalHt  Jolot  Debttn,  Heln,  D^ 

tIsms,  UgatMS  Md  TeMBtB,  htldiaf  uider 

ft  JftdgMMt  Dehtor : 

Akbwer  and  rrplt  to  bs  vbufebo  as  ix  ah 
ACTION 726 

FOBM  OF  8U1I1ION8 : 

need  not  be  named 796 

time  and  place 786 

Ir  JUDOXKNT  DKBTOR  1MB,  HIS  SBPUBSKNTA- 
nVBS  MAT  BK  8UXMONBD  : 

where  a  Joint  debtor  has  not  been  served 

with  process 7S6 

proceeoings  against  executors  personally..  786 

mnst  be  sued  jointiy 786 

cannot  be  sued  within  three  years 7S6 

scire  fiiclas 786 

suits  against  heirs 796 

PARTIBS  mot  SUIIMOMBO  IK  ACHON  ON  JOINT 
CONTRACT,  MAT  BB  BUMMONBD  AFTBB  JUDO- 
MBNT; 

summons  to  show  causa 784 

second  action 78i 

Justice's  J udgmon t 784 

removal  to  a  federal  court 724 

statuto  of  limitations 784 

liability  of  executors  of  deceased  partner. .  784 

Pabtt  summonbd  mat  answer  and  dbfend  : 

statute  of  limitations 786 

Subsbquent   pleadings   and  pbocbxdinos 

SAMBAS  or  AN  ACTION 786 

To  be  ACCOMPANIED  BT  AFPIDA  VIT  OP  AMOUNT 

DUE 786 

PMSesilsgS,  SRMHftr  J : 

In  another  district,  Jurisdiction  of  courts 86 

(See  Summary  ProeeedijtgM.) 

PrtcMdlifs,  SftpptoaeiUry : 

Toid  when  court  has  no  Jurisdiction 84 

(See  S*4>plemetUa$Tf  Proeeedtngt.) 

PMsesitngi  SapplsacBtftry  to  EiMitira : 

ANT  DEBTOR  MAT  PAT  EXECUTION  AGAUfST  HIS 

creditor: 

the  payment 666 

assignmen  t 666 

tort '. 666 

payment  by  sheriff. 666 

deiense 666 

involuntary  payment 666 

voluntary  pa)  ment 666 

0OMPBU«INO  PABTT  OR  WTTMESS  TO  ATTBND  ; 
BZAMINATION,  WHBN  TO  BB  ON  OATH  : 

the  attendance 670 

contempt 670 

the  oath 070 

OOSTB  OF  PBOGBBDINOS  .' 

condition  precedent 679 

no  property  discovered 679 

application  Ibr  oosts-^me 679 

appropriation 679 

foi'ni  of  order 679 

witaesses' ibes 679 

PiSOBEDIENCB  OF  OBDER,  HOW  PUNIimBD  : 

service  of  orders— proof 680 

—  attorney  680 

—  irregularity 680 

—  witness  680 

Jurisdictional 680 

nature  of  the  proceeding 680 

order  to  show  cause 680 

papers— affidavits 680 

mterrogatories 681 

payment  o(  money 681 

disobedience  of  Injunction  order 681 

conferrink  Judgment 681 

bond......^..... 681 


If 
power  of  comity  Judge. 

costs 061 

order  of  committal 681 

the  nou'lmprisonment  act 
vacating  an  order-nieceit. 

motion  to  set  aside 

appeal 

escape 

discharge— inability 

Examination  of  debtors  of  judgment  debt- 
or, UR  OF  THOSE  HATING  PBOPERTT  BELOMO- 
ING  TO  UIM: 

section  894,  Independent  of  section  888 667 

notice 667 

execution 667 

JurisdicUunal 

who  may  be  examined 

clerk  or  chamberlain 

affidavit  

ellbct  of  an  order  to  stay  jprooeedings 

nature  and  extent  ot  the  inquiry 

Injunction 

assignment 

death  of  Judgment  debtor 

moneys  obtainable 

defense— payment 

JUDGB  MAT  APPOINT  BBCBIYEB,  AND  FOBBID 
TRANSfEB,  BTC.,  OF  PROPESTT: 

jtppoMmeiU  qf  m  receiver  i 

notice  of  appiioation 874 

execution 874 

appointing  power 674 

time    874 

property 874 

iBjunctton 874 

uncertainties— 4  894 674 

several  creditors 674 

the  mode 674 

the  order 673 

security 8!3 

questions  to  be  considered 875 

AuthorUy  andJUneHont  qf  receiver  i 

general  capacity 676 

propwty  owned  by  debtor 676 

property  fttiudulently  assigned 6/6 

conflicting  claims— levy 876 

—  lien 676 

—  delay 677 

action 877 

—  proof 877 

power  of  sale 577 

protection  to  receiver 677 

conversion 677 

contempt 677 

trust  ftind 677 

Oenerali 

Jurisdictional 871 

ex  parte  order 874 

county  Judge 674 

cumulative  remedies 874 

Power  qf  the  court  wUh  r^/^rence  to  rscefaw  < 

genera] 877 

injunction 877 

Sermisston 877 
isputed  title 877 

sale 877 

The  if^ndive  order » 

nature  of  the  order 878 

copy  affidavit 675 

assignment 676 

debtor  claim 878 

violation- what  U 876 

contempt 876 

T  he  tUUobtoined  by  receiver  f 

time 876 

personal  property 656 

real  property 876 

trust  fund 676 

property  in  general 676 

tenancy  by  curtesy 876 

Judge  mat  obdbr  psofbbtt  to  bb  apflibd 

on  execution  : 

Eamiuget 

general. - 871 

niture  earnings 871 

the  "sixty  days'* 671 

necessary  earnings 871 

chancery  practice 878 

prohibinng  transfer  of  earnings 678 


limes. 
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PTHfiiigi  Sippleaeitary,  Eti.— OoiU'ii.     pagb. 

MUoeUaneoHS  I 

the  order  fbr  payment 572 

action— defense 57S 

power  of  the  Juds;e ft7S 

appeal -.  672 

■eqnestration 578 

Prapertv  that  ma|r  beapplied  t 

owneranip 570 

uncertain^  of  amount  dae 670 

moneys  actually  dne 670 

prop«nty  subsequently  acquired 570 

right  of  action 571 

dower  ^ 571 

trust  Aind 671 

right  of  courte^ 57 1 

assigned  property 671 

movables 671 

property  out  of  the  State 671 

FBOGEEDUIQ0  UPON  CLAIM  OP  AMOTUJBR  PABTT 
TO  PBOPBBTY,  OB  ON  DENIAL  OF  INDEBTED- 
NB8B  TO  JUOOMENT  DBBTOB  : 

application 678 

the  action 678 

the  order  of  prohibition 678 

BBrSKBHCB  BY  JUDGE: 

referee,  how  appointed 678 

referee,  control  over  person 678 

a(\)oumment 578 

the  report 678 

corrections 678 

property  to  be  delivered  to  receiver 679 

power  of  referee— when  ended 579 

practice  in  New  York  common  pleas 679 

superior  court  practice 679 

IfHEN  BZBCUnON  XBTUKNBD  UNBATI8PIBD) 
OBDES  FOB  DISCOVEBT  OF  FAPEB8  ALLOWED; 
▲L80  WHEN  JUDGMENT  DBBTOB  BEFUBE8  TO 
APPLY  PBOPBBTY  TO  SATISFY  JUDGMENT; 
MANNEB  OF  PUOCBBDINO  TO  EXAMINE  JUDG- 
MENT DBBTOB  : 

Affidavit  to  obtain  order  i 

must  describe  the  Judgment 660 

transcript 600 

execution 660 

property 600 

Justice's  Judgment 660 

proceedings  by  assignee 600 

affidavit  by  agent 661 

irregularity 661 

objection  to  the  preliminary  affidavits 661 

DUeontinuanee  t 

proceedings,  how  terminated 606 

in  case  of  appeal 666 

banlKrupt 666 

alter  twenty  years 665 

removal  of  officer 666 

In  v)kat  aue$  jfroceedinga  may  be  had  * 

second  execution 658 

attachment 660 

Joint  debtors 669 

execution  issued  belbre  Code 600 

in  causes  transferred  to  supreme  court 669 

Justice's  Judgment 559 

married  women 660 

setting  aside  Judgment 660 

assignee  of  Judipnent 600 

IssuTng  execution  properly 600 

foreign  consuls ^....  500 

interest 500 

summons  served  by  pnblicatioii 600 

ProeeedingM  b^fbre  r^ftroo   od^rwmeMt*  t 

refereeabsent 664 

feilure  to  a4)oum ,  664 

postponement 564 

-     before  county  Judge 504 

obloct  of  examination 504 

interrogatories  in  general 504 

direct  answer 604 

inquiring  name  of  purchaser 504 

examination  of  witnesses 565 

wifeaswitness 606 

eross^xamination  of  debtor 606 

commission 666 

counsel 666 

correction  of  evidence 605 

'    insolvent's  discharge 605 

examtnaUon  completed 605 

criminating  answers 665 

ftPP«k» * 666 


Proceodlnga  SapplcBeitary,  Etc.— C(m<'i2.     faob. 

SunpUmetUarp  prooeeMngM  t 

snbdtitute  fur  cretlitor's  bill 568 

not  special  proceedings 558 

object  of  provisions 558 

Iuriddictiou  generally 5;>tf 
low  Jurisdiction  lost 550 

in  case  of  banlcrupt 559 

in  case  of  insolvent 559 

corporations 559 

The  order,  its  service  and  eftct-^appeaU  i 

where  the  deJi>tor  to  appear 502 

before  whom bOi 

irregularity 6tfS 

returnable  on  Sunday 5tfJ 

general 5(>J 

personal  service  of  the  order 568 

original  exhibited 6tftf 

service  of  affidavits 563 

substituted  service ...  568 

f>roof  of  service 568 
rregularity  of  service *. . . .  603 

irregularity  of  order 508 

vacatiu([^  or  mo<iifying  the  order 568 

appeal  in  general 568 

where  appeal  heard 568 

what  may  be  heard  on  appeal 508 

new  order  on  reversaL 504 

stay  of  proceedings 604 

the  order  as  alien..... 504 

fuiure  earnings 504 

What  jut^e  MhatUd  maJbe  the  order  t 

with  reference  to  residence 501 

onier  must  be  made  by  a  Judge 601 

Judgment  of  county  court 561 

county  Judge 501 

city  Judge  of  Brooklyn 501 

recorder  of  Troy 601 

When  the  creditor  is  entitled  to  an  order  i 

execution  returned 601 

returned  before  sixty  days  expire 501 

lapse  of  time 508 

under  subdivision  8,  i  892, 508 

second  order 502 

Witness  bequibed  to  tesufy  : 

fhilness  of  the  examination 660 

mode  of  obtaining  witnesses 609 

fees 609 

Pr9€«cdlBg8  to  fadUUte  bcttIm  ef  PnccsB : 

Act  of  1858   176 

Amendment  of  1808 175 

Application  of  the  act  of  1893 176 

Express  companies 176 

PrtdaMBtlMM : 

Of  other  States,  when  admitted  as  evidencOi  776 

Prtdiettdi  Mi  DiSMTery : 

Of  books  and  papers,  application  for 785 

Expense  to  adverse  party  for  (kilure  to  pro- 
dfuce 715 

PrahiUUM : 

Second  article  of  Code  not  to  alfect  manda> 
mus  or 808 

PMMlasrty  N9tc6: 

Complaint  against  Indorser 900 

In  linn  name 201 

Action  against  maker 201 

Accommodation  indorsement 202 

Action  against  indorser 202 

Maker  and  indorser 202 

Maker  and  surety , 202 

(bee  Bille  and  Ifotet.) 

PrMf: 

Failure  of,  not  deemed  a  case  of  variance. ...  816 

Of  amended  complaint ...  289 

Of  laws  and  public  records  of  other  States. . .  776 

Of  service  of  summons; 178 

When  notes  of  stenographer  deemed  reooni  of  448 

Property: 

Actions  for  injuries  to,  and  to  plaintliT,  may  be 

Joined 

Answer  in  actions  fer  distrained,  dicing  dam- 
age   -. 805 

Claim  of,  by  third  person *. S78 

Deanition  of  the  Word 801 

Execution  against fenn of 583 
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Order  to  be  applleil  to 570 

When  exempt  iVoni 807 

When  may  rent  lo  receiver 57S 

How  taken,  when  conceatod  in  boiiding  or  in- 

closure 877 

How  kept 877 

Incapable  of  manaal  delivery,  how  attached  4iS 

Order  to  restrain  removal  or  dispoaid  of 88i 

Takin^^  or  detaining,  arrest  in  action  for Stt 

PrtfMMal  IftaedlM: 

In  civil  actions.    (See  Arrut  and  fitdH.) 
PrtTlslMf  M  to  IbMOag  Salts : 

AFPBAI.  FROM  OBOER  AT  BPECIAL  TBBM,  OM 
SUMMART  AFPUCATIOM  AFTER  JUDOMEMT 798 

Writ  or  error  ik  all  cases  abolished  ;  ap- 
peal substituted  7W 

Execution  wheit  issuable  on  a  judohemt 
ixKacETED  before  July  1,  1848 7W 

ACT  APPUES  TO  ACHOMS  PENDING  AT  TIIIB  OF 
ITS  PASSAGE;  EXTRAORDINARY  TERMS  AND 
CIRCUITS 800 

APPEALS  FBOM  FINAL  DBCBBE8,  BY  A  SINOLB 
JUDGE  IN  SUPREME  COURT,  IN  SUITS  IN 
EQUITY  PENDING  OM  JULY  1,  1847,  WHEN  TO 
BE  TAKBN 

ISquity  action  nnder  judiciary  act 801 

Issues  of  fact  in  county  court  or  common 
PLEAS  before  July  l,  IMS,  uow  tried 801 

PrtftstoM  M  to  ImI  Properly : 

Pbovisions  of  revised  statutes  affuoa- 
BLE  thereto: 

statutes 798 

<riectment,  when  sustainable 708 

Cjiectment,  not  sustainable 703 

abatement 794 

attorney's  authority 704 

husliaiid  and  wiih 704 

lands  conveyed  during  infimcy 704 

tenants  in  common 704 

delbndant  704 

C|)octment  for  premises  not  actually  occu- 
pied  704 

landlord 704 

oomplalttt 705 

plaintiff's  proof  of  titte 795 

answer 705 

supplemental  answer 706 

defenses 796 

new  trial 796 

judgment 706 

verdict  and  recovery 796 

execution 707 

writ  of  assistance 707 

ftjoctment  for  non-payment  of  rent 707 

complaint  707 

^eotment  for  dower ^ 707 

aefense. 707 

counterclaim  in  actions  for  dower 796 

sale  of  real  estate  to  pay  dower -796 

limitation  in  action  Ibr  dower 796 

admeasurement  of  dower 796 

oomplalntfor 788 

^ectment  by  purchaser  op  sale  under  a 

surrogate's  decree 708 

i()ectmeut  by  purchaser  on  sale  under  an 

execution 788 

mssne  pntfUs 796 

receiver 796 

injunction 796 

waste 796 

death  of  defendant 796 

death  of  plaintiff. 708 

change  of  occupancy  pending  action 796 

stay  of  proooeeoings 790 

Pablkatlf  ■ : 

Of  advertisement 178 

Of  appointment  of  terms  of  court 47 

Of  complaint 174 

Of  legal  notices,  time  for,  how  computed. ...  776 

Of  reports  of  decisions 31 

Tobefiweto  all 81 

Period  of. 174 

Service  of  summons  by,  where  person  can- 
not be  found,  or  is  a  foreign  corporation ....  171 
Application  for  judmgent  after,  eomplaiat  to 

be  ArstlUed 171 

Froof  of  servioe 178 


PnUcBliM— CoRitiiwtf.  rAOi. 

Service  by 498 

Service  considered  oomplete  at  expiralion  of 

time  of  pu bli nation 178 

Service  or  judgment  by 4SI 

When  defendant  may  delbod  alter  judifmeui  171 
Of  summons,  when  to  be  commenced  within 

thirty  days SI 

When  sbrticb  deemed  made  in  cask  of: 

computation  of  time 178 

when  time  to  answer  b«^gins  to  run IW 

In  case  of  personal  service  out  of  tlM  State  178 

PiMtatloa  of  lotlcos : 

Time  for  publication  of  notices,  bow  com- 
futbd: 

notices,  publication  at,  time,  howcompated  778 
proof  of  pttbiioatiott 778 

PBUIntlM,  Serfko  of  Sbmmm  ky  : 

When  defendant  cannot  be  found  : 

Service  hjfpubUeeUiont 

statute  must  be  AiUy  complied  with 17t 

care  must  come  within  one  of  the  live  sab- 

diviuons  of  section  135 178 

judicial  error iTt 

whera  defi*ndant  is  a  foreign  corporation  . .  ITS 
where  defondant  can  be  foiind,  bat  serviee 

oannot  be  eltected 171 

action  against  stockholders,  foreclosure ITS 

property  temporarily  brought  into  the  tttate  178 

amending  proceedings 173 

Personal  service  out  of  the  State 173 

requiaitee  of  affidavits 173 

filing  affidavits 174 

requsites  of  summons 174 

requisites  ot  order 04 

depositing  snmmons  and  complaint  in  pott 

odloe 174 

publication  of  complaint. 174 

filing  complaint 174 

publication,  period  of. 174 

publication  of  legal  notices  in  Hamilton 

county 179 

entry  of  judgment 175 

judgment,  how  far  enforciUe 17i 

letting  in  to  defend 175 

PiUte  Oflcers: 

UabUity  of,  to  arrest Ofl 

Order  against    (See  It^unetion,) 

Place  oFtrial  of. U8 

(See  Ctllosr.) 
Suits  by  and  against,  dlscontinnanee  o£    (Sea 

Abatement  qf  ActUnu.) 
Trial  of  actions  against ISO 

Piklc  BocoriB : 

Of  foreign  States,  proved  by  parol  evideaee. .  778 

PmMIc  tStatite : 

How  pleaded 

Statute  of  limitations 

— how  set  up , 

«- action  against  executor 


Of  difference,  submission  of 10 

Of  fiict,  or  for  trial  of;  what  to  state 71 

Appeal  on 

Manner  of  trial  when  not  In  Issue  or  pleading 

Kot  in  issue  by  pleadings,  trial  ot n',  188 

Substituted  for  fcigned  Issues 71 

Trial  of  issue  ot 478 

Of  law.  review  of. 488 

Verdict  when  trial  involves  subject  to  opin- 
ion of  court..... 498 

As  to  election  or  appointment  of  justloes, 
judges,  etc.,  to  be  submitted  to  people 88 

((MniM: 

Five  judges  to  constitute,  in  oonrt  of  appeals,   18 
Four  judges  to  oonstitnte,  in  eomnlasion  of 
appeals. 88 

<{■•  WarriBt* : 

Abolished,  action  In  place  of.  78C 

Action  in  nature  <^,  where  may  be  tried 44ft 

Proceedings  by,  abolished If,  188 

(See  Trials  fiiaoe^f.) 


Index. 
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ftatlrMi4 :  PAOB. 

Throuffh  Indian  Undt,  Jnrlsdletlon  vested  In 
coonty  court 60 

lallrMd  €«rp«raU0M : 

Act  antborlsing  formation  ot,  and  regulating 

the  same , 106 

To  designate  some  person  in  each  county  on 

whom  process  may  be  served 166 

Evidence  of  appointment,  what  to  constitute,  166 
Service  of  process  upon,  power  designated. . .  166 
When  designation  is  not  made,  process  on 

whom  to  be  served 166 

Managing  agent 167 

late  •!  Diaages : 

Where  damages  are  recoverable 000 

lAll  ElUU: 

Actions  relating  to.    (See  Partiei  to  Adion.) 

Filinor  and  docketing  Judgments  on 90 

In  actions  affecting  ntie  to,  landlord  and  ten* 

ant  may  be  joined  as  parties 183 

In  proceedings  for  partition  of,  when  addi- 
tional allowance  mav  bo  ordered 617 

lien  on.  by  Judgment,  not  unless  judgment 

exceeds  twenty-live  dollars 77 

When  and  how  docketed fi23 

Supplemental  actions  for  recovery  oi 145 

(See  Meal  Property.) 

l«alN«M: 

When  flotitiotts  name  may  be  substituted  for,  8S8 

BcaiPrapirty: 

Partition  of,  actions  for.    (See  AcHont  Jbr  the 

P€trtUion  itf  Beal  Property.) 
Provisions  as  to.    (See  ProviHone  ae  to  Real 

Property.) 

Rcbmtlig  TisUMMy : 

Of  party  called  as  a  witness 142 

Eecdvcr : 

Judge  may  appoint,  and  prohibit  transfors, 

etc..  of  property 573 

Appointment  of. 574 

Title  obtained  by 575 

Authority  and  fimctions  of 676 

Power  of  court  with  reforence  to 577 

POWBB8  OF  COUBT  AS  TO  RBCEIVERS,  DEPOSIT 
OF  MONEY,  ETC.,  INTO  COUBT|  AND  OTHER 
FBOVISIONAL  REMEDIES  : 

Miaeellaneouet 

mortgage  cases 424 

receiver  of  oartnershlp  effects 424 

receiver  of  limited  partnership 4S4 

creditor's  biU 424 

receiver  of   corporations;  rights,  powers 

and  duties 426 

order  to  pay  amount  admitted  to  be  due 426 

costs 426 

order  reftised 426 

enforcement  of  order 426 

api^eals  Arom  orders 626 

Provieional  rsmedy 420 

Meceioer  i 

nature  of  the  office 420 

appointment  of. 420 

changing  appointment 421 

when  a  receiver  will  be  appointed 421 

when  a  receiver  wUl  not  be  appointed 421 

when  receiver's  title  attaches 422 

receiver  obtaining  possession  of  property. .  422 

taking  property  nrom  a  receiver 422 

who  receiver  represents 422 

who  may  be  a  receiver 421 

in  supplementary  proceedings 422 

receiver's  commensation 422 

interest  paid  by  receiver 423 

aocouutuig  by  receiver 423 

when  a  receiver  may  sue  or  be  sued 423 

attorney  employed  by  receiver 428 

removing  receiver 423 

receiver's  discharge 423 

costs  against  a  receiver 423 

BeMglllMCM: 

Where  several  actions  are  brought  on  one  ...  608 
(See  ForfsUdd  Beeognttmmdee,) 


EeMrder'8  Ctirt :  rAoa. 

Jurisdiction  of. < 64 

When  proceedings  may  be  removed  ti'om. ...    64 
Appeals  tram  may  be  taken  to  supreme  court  676 

SM^Rpacat: 

(See  CoufUerdaim.) 

BcMvery : 

Of  money,  actions  for 465 

Setung  off  coaU  and 718 

Rcdcttmy : 

When  defendant  entitled  to,  in  actions  of  re- 
plevin.   (See  jRcpforin.) 

RedRdBg  As«RBt  of  Ball : 

Defendant  under  arrest  may  make  motion  for  366 

RedHidiRt  latter  f 

Inserted  in  pleading,  may  be  stricken  out . . .  298 

Referees: 

Authorised  to  administer  oaths  and  exercise 

powers  now  nested  in  referees  by  law 776 

Exceptions*  to  eludings  ot\  upon  ma  ters  of 

liut 468 

Proceedings  before,  supplementar>'  to  execu- 

Uon 664 

Report  of  amendmout  after.    (See  Amend- 

tnentt.) 
Trial  by.    (See  Trial  hy  Ji^^isreee.) 

Refereace : 

Action  to  proceed  as  if  none  were  ordered. . .  488 

Uay  be  agreed  upon  in  writing 468 

Of  claim  against  deceased  person 630 

Of  issues 484 

To  ascertain  damages  on  injunction 301 

To  take  an  account 465 

When  compelled 485 

When  either  party  may  end 488 

When  action  may  proceed  as  though  norefor* 
ence  had  been  ordered 488 

ReUef: 

Action  for,  limitation  of  time  for 100 

Claims  for  different  kinds  of 231 

Defendant  setting  upafllrmative,  and  answer, 
and  demanding  anbstantative  relief,  may  file 

the  same  with  county  clerk 168 

Demand  of,  to  state  amount 1<U 

Extent  of,  when  there  Is  no  answer 516 

In  actions  for  the  recovery  of  penonal  prop- 
erty, not  exceeding  Ave  nundred  dollars  in 
value  within  Jurisdiction  of  county  court. .    60 
In  civil  actions,  where  the  relief  demanded 
does  not  exceed  one  thousand  dollars,  to  be 

within  Jurisdiction  of  county  court 60 

In  case  ot  Judgment  taken  by  mistake 328 

When  to  be.awarded  to  plaintiff. 616 

To  defendant 464,  468,  600 

Religleu  CerpenittMfl : 

Sale  of  real  property  ot,  may  be  decreed  by 
county  court 60 

Remedies : 

/»  courU  qfjuetiee:  • 

division  of 17 

deflnltion  of. 18 

civil  and  criminal,   not  merged  in  each 
other 21 

Realttttar : 

(See  Court  o/Appeale,) 

ReaeTtl : 

Of  actions  ftH>m  county  court 50 

From  superior  court  and  court  of  common 
pleas  or  New  York 54 

of  causes  fh>m  State  courts  to  United  States 
circuit  courts 43 

To  supreme  court. 48 

(See  lYan^fiBr  qf  Caueee.) 

Ofguardian 90 

Of  occupants  from  State  lands  within  Juris- 
diction of  county  court 60 

Of  policeman U 

Reat  ilee : 

Action  for * • •• SH 


i&t 


IMBX. 


Of  eertaln    exlstiiig  proTitioiiB  relatiTe  to 

oourca  of  juKloes  of  the  peace 00 

QflawBinooneUtent  with  Code.  1 8tt 

J^FFIDAVrr  AND  ITB  BBQUIBITM  : 

owiMTship 874 

propertv  elalmed  to  be  ezempt 374 

cUim of epeobd  property 874 

amendment 874 

addilional  affldavlu 874 

oppoalag  affidavits 874 

inegularity  waived  bj  appearanee 874 

nndertaking,  elfect  ot,  death  on 874 

Claim  op  pkopbbtt  by  third  pbbsoh  : 

when  the  teetion  (S16)  applies 878 

CLAIM  AKD  DBUVBRT  OT  FBBSQUAL  VMOFEKtJ  I 
ContiruciUmt 

cenenJ 871 

former  practice 871 

city  ooorts 871 

demand 871 

bailment * 871 

when  the  remedy  is  allowed....! 871 

conversion 871 

restoration  of  the  property 871 

seisnre  under  act  of  vongress 871 

repleTia  in  the  etpU 871 

oiler  to  restore 871 

discontlnaance  on  payment  of  costs. 878 

MUodkmeouti 

right  of  action  may  be  assigned 871 

election  between  arrest  and  the  restoration 

of  the  property 878 

complaint 878 

complaint  and  affidavit  may  differ 878 

neceasary  averment 478 

common  carrier 878 

conversion  of  note 878 

goods  anlawfbily  seised 878 

tax  warrant  regular 878 

remedy  may  be  waived 878 

discliargeof  defendant 878 

the  Jodgroent 878 

Thepropertfi 

relation  to  the  remedy 878 

arrest  of  defendant 878 

taking  property  firom  defendant 878 

prool  of  value 879 

DEFBKDANT,  WIIKlf  EMTITLBD  TO  BEOEUYBBT  : 

no  fkirther  charge  can  be  made 878 

defendant's  time  to  claim  a  redelivery 876 

time  not  limited 876 

nndertalcing  in  plaintiff's  name 876 

feilure  of  sureties  to  Jubtify 876 

who  deemed  a  householder 876 

evidence 877 

Exception  to  bussties  and  ivocbbdinoa 

TIlKRfiON,  OR  ON  FAILURB  TO  BXOBFT  : 

discontinuance  of  the  action 876 

JUtTIFIGATION  OF  DEFENDANT'S  SUBSTIEfl|: 

manner  and  amount  of  Justification 877 

when  the  officer  is  liable 877 

Property,  how  kept  : 

more  than  ordinary  dlligenoe 877 

Property,  how  taken,  when  ooncealbd  in 
building  or  encloeure 877 

Qualifications  and  justification  of  surb- 
tibs 877 

Rbquisition  to  the  shebiff  to  takb  and 
deliver  the  pbopbrtt : 

sheriff,  action  against 874 

Sbcurity  on  the  part  of  thb  plaintiff,  and 
justification  : 

error  in  date 876 

•  new  undertaking 876 

sheriff  cannot  dispense  with  a  bond 876 

who  miut  control  uroperty 876 

evidence  ot  directions 875 

property  damaged 357 

approval  of  undertaking  by  sheriff 875 

tline  to  justify 876 

number  of  sureties  required 876 

party 876 

change  in  undertaking 876 

forsi^ qpr^mtton, puiDtiff 376 


Infent  plaintiff 

two  bills  of  costs 876 

property  of  third  party 

only  one  undertaking 

actaonon  undertaking 

Kpl}: 

Demurrer,  answer  on  MtoIods,  Judgment  ob,  187 
New  matter  in,  when  deemed  controverted . .  811 

Supplemental Stt 

(8ee  Supptemenial  PUadtm^.j 

WhBN  TO  be  POT  IN,  AMD  WHAT  TO  OONTAUr  * 

Thertplift 

new  matter 877 

counterclaim 877 

reply,  not  required 877 

general  denial,  waiver 877 

veriflcation 877 

reply  of  counterclaim 138 

new  assignment 878 

requiring  reply 878 

reply  to  an  amended  answer 878 

amendment  by  wsy  of  reply 878 

lUr: 

Of  court  of  appeals,  when  opinion  of  Judges 

tobefiledwlth ,\Z ;..^..  88 

To  be  appointed  by  court 81 

Opinions,  where  leheariag  is  ordered  to  be 

filed  with .TT 88 

Of  supreme  cooitfe  to  be  appdntad 81 

pMll: 

Of  decisions,  to  be  published 81 

PubUcation  oi;  to  be  fk^ee  to  all 81 

Of  oases  in  foreign  States,  books,  etc.,  pre- 
sumptive evidence 

Of  referee,  manBer  of  ending  reference  before 
delivery... 

Of  referees,  what  to  state 

Of  Judges  of  court  of  appeals,  when  rahenxing 
of  case  is  ordered  to  be  fifed  with  clerk. ... 

Not  to  be  published 

Who  to  have  access  to 


i 


What  constitutes.    (See  ^rreaf  omUBMI.) 
Ofparties,  trial,  place  ot    {Sw  maoeqftHA) 

lisMait  ItolMdMita : 

May  be  served  with  sammons  by  pnblioatloB  110 

BMigUltfeB  tf  TnsiM  : 

Supreme,  court  has  power  to  accept. 81 

Adverse  party  to  case  ob  appeal  to  be  known 

ma  ,,,,, ,,  8M 

Hay  aUow  JudgmsBt  to  be  corrected * .  718 

iMdtatlMI: 

When  may  be  compelled 171 

Appellate  court  when  to  make  complete 618 

When  to  be  made  with  Interest 718 

Of  property,  when  directed  by  Judgment 48i 

letm: 

Notice  and  oSbt  «f  aooeptBnoe  to  be  fltod 

with  clerk 708 

Of  clerk  of  court  of  appeals 618 

Of  execution  ofperaonal  property,  to  be  nsade 

withinsixty  days 61 

To  whom  to  DC  returned 81 

Ofsuiumons  to  be  served  by  sheriff 16i 

Of  justice 708 

Fee  for T» 

When  and  howamade  and  compellsd 

B«T«nal: 

For  errors  and  defects  not  afEbctfaaig  sMrits* 

not  allowed 

Of  action,  time  for  commencing  after 108 

Of  Judgment,  costs  on 718 

B«¥ltw: 

Of  questions  arising  on  trial  of  qoesttoB  ef 

feet,  how  obtained 488 

Of  order  of  county  Judge.... • 787 

(See  Appml.) 

ECTlsMi  SUtiloS: 

Gerutin  paru  of;  in  feras ••  80 


Index. 
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(See  TWitpOe  JlocKlf.  JtoOroad.) 

Lif  ht  •r  Eitry : 

•  Aetioii  after < 


98 


46 


For  holding  oonrtt,  saperyisors  to  provide,  87,    ^ 
Da^of  aheriffuto •<*  ^ 

IncoBgiBteot,  abrogated :••••• ix*  fS 

Meeting  of  Judges  to  revlM  and  make  new,  w,  9W 

Of  strict  construction,  not  to  apply •  •  »» 

Of  court  of  appeals.    (See  Court  <tf  AppmW 

JhUet. 

Of  courts  of  Justice 78 

Of  evidence.  (See  jBvidence.) 
Of  pleading.  (See  PUatUnff.) 
Of  supreme    court.     (See    Stiprtme    Cawrt 

Rules.) 

Bate  •f  DwMoa : 

Where  question  has  been  passed  upon 
oonrt  of  appeals ■ 

mwUm  9t  firtdcMe  : 

When  not  applicable  to  Justices'  oourts. .  .^ . . . 

Bates  af  New  Tdit  e^mit  tf  ^mmm  Pkas : 

ATTOBNErS : 

causes  placed  on  day  calendar  by  consent 

of. ■ 

Aimishing  copy  pleadings  fbr  use  of  cdurt, 

n. 


in 


83 


887 


889 


duty  ol 
Calkitdax  : 

appeal  cases,  reservations •^•••v*":  ^ 

calendar    causes,   five  copies  of  printed 

papers  and  points  to  be  delivered  to  clerk,  887 
day,  will  be  gone  through  with  each  mom* 

ing  at  opening  of  court ^ 

Ibr  equity  causes,  when  called »8 

fbr  mal  of  equity  causes,  when  called 888 

no  calendar  made  for  Saturday ^ 

notes  of  issue  of  cases  for,  when  to  be  filed,  887 
number  of  cases  placed  on  each  day  calen> 

dar • 

reserved  causes,  placing  on  calendar 

SpecUU  for  thort  eauseM  t 

application  to  have  cause  placed  on 

when  causes  to  be  taken  from  and  placed 

on  fi>ot  of  general  calendar 

when  will  be  called 887 

CI.BRK  : 

notes  of  issue  to  be  filed  with 

notice  of  application  to  place  causes  on  cal- 
endar to  oe  filod  with 

bonds  on  undertakings  filed  with,  to  be 
legibly  written 

General  Rules: 

bonds  given  by  assignee  respecting  volun- 
tary assignments,  what  to  specify 

filing  with  clerk 

motions,  before  a  single  Judge 

review  by  general  term 

certificate  to  be  filed  within  six  days 

certificate  not  to  operate  as  a  stay  of  pro- 
ceedings  

General  terms  : 

where  to  be  held •.• 

calendar,  notes  of  issue  for,  when  to  be 
filed 

marine  or  district  courts,  cases  to  be  put  on 
calendar,  in  the  order  in  which  the  re* 
turns  have  been  filed 

marine  or  district  courts,  cases  fVom  not  to 
be  put  on  calendar  unless  the  return  has 
been  previously  filed 

motions  aud  appeals  from  orders,  when 
heard  at 

For  the  trial  of  causes,  hours  of  opening.. . 

JURT  TERMS  : 

calendar  for  trial  of  equity  causes,  when 
called V • v  •  •  •  ri 

tivo  terms,  denominated  pari  1st  and  part 
ad,  when  held 

Notes  or  issue  : 

of  cases  for  general  term,  when  to  be  ffled. . 

Special  terms  : 

for  trial  of  issnep  of  law,  when  held 

12!0 


889 
889 
889 


887 
887 

8S7 

887 
887 


887 


s. 

StliiiM :  *'^®■• 

Of  chief  and  associate  Judges  of  court  of  ap- 

OfclerkB  of  boards  of  supervisors,  may  be 
fixed  by  board w> 

Of  county  Judge  and  surrogate  (when  elected 
as  separate  ofilcers)  may  be  established  by 

supervisors .••••::••.••.•:••:    °^ 

When  once  established,  not  to  be  diminished 
during  term  of  office oO 

By  sheriff,  of  evidences  of  debt AU 

Proceeds  to  be  applied  to  payment  of  Judg- 

ment  of  evidences  of  debt •  •  •  AU 

Of  mortgaged  premises,  may  be  ordered  by 

county  court JJ 

Of  perishable  property 4ll 

Notwithstanding  appeal  is  pending .677 

Of  real  property  of  tnfknt  or  person  of  unsound 

mind,  county  court  may  order oO 

Of  real  property  of  religious  corporations, 

lurisdicUon  of  county  court 00 

Of  vessels,  same  proceedings  aAinst  as  at- 

taohments  against  Judgment  debtors 411 

Salrage: 

state  courts  may  determine  questions  o£ 95 

SAllsfaCtlM : 

Of  execution,  by  debtor  to  Judgment  debtor.  M5 

Property  ordered  to  be  applied  to MS 

Of  part  of  claim  admitted  to  be  due,  by  order 

of  court 430 

Of  mortgage,  within  Jurisdiction  of  oonnty 

court ;•    W 

Plaintiff'  may  have,  of  only  one  Judgment  in 

same  cause  of  action 178 

Scire  Facias  aad  Qaa  Warraato: 

Abolished,  actions  in  place  of. 780 

Kemedy  by,  how  obtained •-    19 

(See  Actions  in  place  qf  Scire  FaeiaSt  etc.) 

8eaM  lastraaMat : 

Action  on,  to  be  commenced  within  twenty 
years 

Sccrataryaf  State: 

Appointment  of  terms  of  court  to  be  pub- 
lished by «y 

Certificate  of  chief  and  associate  Judges  of 
court  of  appeals  to  be  filed  in  office  of. 89 

What  to  contain SS 

Certificate  of  Judges  of  court  of  common 
please  to  be  lued  in  office  of 89 

Wliatto  contain 82 

SecQiity : 

For  costs,  when  may  be  required  of  plaintiff. .  681 
In  actions  by  or  agai  'st  State,  when  attorney- 
general  may  require 78S 

On  appeal  to  court  of  appeals,  670, 071, 674,  675 

676,  677 

From  oourts  of  Justice  to  county  court 6B7 

From  orders  at  chambers 685 

To  general  term 680 

To  supreme  court 680 

Of  Judgment,  when  docketed 583 

On  arrest,  to  be  given  by  plaintiff 355 

On  attachment,  lo  be  given  by  plaindff 406 

On  claim  and  delivery,  to  be  given  by  plaintiff  874 

When  to  be  gven  by  delendant 870 

Against  corporation,  business  to  be  suspended  895 
On  taking  Judgment  in  absence  of  answer. ...  894 
Provisions  of  subdivision  three  of  section  11, 

of  this  act,  to  apply  to  appeals 67% 

before  ii^unction 881,  805 

9aaRMpvB  t 

Action  for,  not  within  Jurisdiction  of  Justice 

of  peace 71 

Costs  in 


108 


SdalB: 

When  neoessary  In  aetion  or  defonse 00 

ScMte: 

Appointments  to  certain  oflloes  to  be  made  by 
governor,  and -. . .    fO 

Members  of,  to  be  members  of  court  for  trial 
of  impeachments « «....•••..•»   M 


954 


Iiiratx. 


To  be  separately  stated Mi 

Separate  Trials : 

When  may  be  ordered  by  coort 401 

ScfTke: 

Of  complaints  need  not  be  with  lammons —  161 
NoUce  of  no  personal  claim  to  be  incorporat- 
ed after  demand lOS 

Of  notice  and  other  papers  on  attorney  or 

party 770 

when  maybe  by  mail 771 

Of  order  of  arrest 954 

Time  to  answer,  after S66 

Of  paper  to  brin^^  party  into  contempt,  H  406 

and  418,  not  to  apply  to 778 

Of  process,  act  to  ocilitate,  in  certain  cases. .  175 

On  corporations ^ 79 

Provisions  respectinip,   applied  to  JosUce's 

oonrts 79 

Of  summons  by  sheriff. 165 

By  publication 170 

Deemed  commencement  of  action 106 

How  made 165 

Jarisdiction  deemed  acquired  by  court 180 

Manner  of  serving 165 

On  a  minor  or  person  of  unsound  mind 165 

On  a  party  residing  out  of  State 772 

On  corporation 165 

On  Joint  and  several  defendants 176 

On  whom  served 165 

Proof  of. 178 

Tiroelbr  serving 165 

Voluntary  appearance  equivalent  to 180 

When  person  resides  out  of  State 171 

Where  defendant  is  unknown 171 

flerrlce  ef  PrtceN : 

PBOVIBION8  TO  FXCIUTATB : 

act  Of  1858 175 

—  amended 176 

application  of  act  of  1858 176 

express  companies 16 

KNw"eB  I 

jigainst  debt  or  damages ISO 

In  assignment  of  thing  in  action  to  be  with- 
out prelndice ISO 

(See  CoufUerciaim,) 

Costs  on  a 638 

Of  case 469,480 

Se?  eraaee : 

Of  action  or  aUowanee  of  demurrer 819 

Bhan  Deftiacs  aad  Aaswen  : 

Sham  defbnsjbb  to  be  strickbn  out  : 

ConttrucUon  of»etii(m  153 S7S 

JtrelevmU  Pleading  * 

what  is 276 

oonnterclaim 275 

action  on  note 275 

JMUm  to  tirik$  out  i 

in  general 276 

motion  barred 276 

evidence  of  the  truth  of  the  answer 276 

counter-afBdavits 276 

several  motions  in  one 276 

notice  of  motion 276 

motion  pending 276 

answer  amended 276 

time  extended  to  reply 276 

time  allowed  to  demur 276 

Judgment,  how  entered 276 

new  answer 277 

appeal 277 

ShtUH  9MWOr  I  • 

in  general 278 

partnership  note 274 

Ibroign  Judgment 274 

another  action 274 

action  onadraft 274 

corporation 274 

action  on  note 274 

usury 274 

denial  of  knowledge,  etc 275 

denial  on  inlbrmation  and  belief. 275 

amended  answer 275 

Teriaed  aaawar...... ..•t...'t *m  276 


Sieriff:  n 

*  Action  againet,  ft>r  negleet , 

(See  Hepievin.) 

Attachment  on  action  against 

Authority,  to  levy Hi 

BaU,  liable  to 365 

Bond  of  642 

—  of  deputy 512 

Bond  to,  or  attachment,  how  dispone  A   u 

judgment  for  defendant 416 

Bound  to  accept  bail 357 

Cannot  collect  execution  for  his  oun  benefit,  54i 

Care  of  goods 5tt 

Certificate 547 

—  amendment  of..... M7 

—  as  evidence 547 

—  cloud  upon  titie M7 

—  must  be  recorded 518 

Conveyance  by 551 

Death  01,  ete 512 

Deposit  of  money  with 388 

Fees 418,  5ii 

Form  of  complaint  against,  for  neglecting  to 

deliver  execution  to  his  sncoeesor SM 

In  cases  of  attachment,  to  proceed  until  Judg- 
ment ibsatisfled 414 

Instructions  to 642 

J  utigntent  satisfied 547 

Jury  of;  assessment  of  damages  by 4tt 

Trial  by T!7?..../. 444 

Must  execute  process 5tt 

Order  of  arrest,  and  aflldavit  to  be  deiiverad 

to 337 

Payment  of  money  into  court  by 883 

Power  of,  in  cases  of  attachment. 415 

Proceedings  on  Judgment  against aK 

Replevin  against 5tt 

Requisition  to,  to  take  and  deliver  property. .  374 

Return 547 

Amendment  of.    (See  AwundmeiUB,) 
Service  qf  summons  5y  i 

sheriff's  oortittcate 179 

of  another  State 179 

out  of  his  own  county 179 

in  the  name  of  under  sheriff. 179 

lapse  of  time 179 

certiHoate  or  aflldavit  not  oondualre 179 

avoiding  service 179 

laches  179 

remedy  for  defective  service 179 

aflldavit  of  publication  by  whom  made 179 

admission  of  service. . .« 179 

foes,  service  by  sheriff. 179 

—  oUier  person 179 

demanding  foes  In  advance 180 

affidavit  of  service 180 

when  entitied  to  poundage 512 

when  liable  as  bail,  and  nis  discharge  from 

liability  864 

when  to  return  warrant,  and  prooeodlnga 
thereon 418 

Slaader: 

Actions  for,  not  within  Jurisdletion  of  Jnstioe 

of  peace 71 

Time  within  which  must  be  brought 105 

Proceedings  in 

Costs 

Seldleri,  U.  S.: 

Jurisdiction  of  State  court  over 

Special  Fiadlag : 

With  general  ▼erdiot,  efltet  o^  when  Inoon- 

sistent 

With  special  verdict,  when  eooit  may  direct. 

Special  Jarladifllaa : 

Judgment  of  oonii  or  oflloer,  how  pleaded. . . 

Special  Freceedlags: 

Appeals  firom  order  in,  to  court  of  appeals. . .  27 

DeAned 17 

Catea  hdd  nd  to  bet 

street  assessments 25 

mandamus 20 

supplementary  proceedings 20 

removal  of  policeman 20 

C€ue»  held  to  be : 

damages  for  taking  lands 19,  90 

laying  out  highways 29 

contempt 20 

street  assessments « 20 

i .....tw..... 20 
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Bp— 111  Pr«CMdfig§— CoiUtfiueii.  p^^b. 

habitaal  dniDkardB 20 

hlghfrav  appeals 20 

removal  of  gnardians 20 

smnmary  proceedings 20 

highway,  certiorari 20 

support  of  poor  relatton 20 

reyiewlng  of  deoisioa  of  inferior  ooart  in  . .  636 

Special  Tem : 

And  general  terms  of  supreme  eonrt,  i»o- 

visions  oi  law  respecting,  repealed 40 

Appeal  ttom  orders  at 685 

Governor  may  appoint  extraordinary 46 

Inability  of  Jndge  to  hold,  how  provMed  for  47 

May  be  adioumed  to  chambers 46 

Prescribed 40 

SFeelalTerdUct: 

I>e!lned 464 

Bffect  of,  on  referee's  report 486 

To  be  filed 460 

SpMtlc  Perfarauwce: 

By  execation 682 

May  be  decreed  by  coonty  court 00 

SfMlic  PenMial  Praperty : 

Actions  for  recovery  of. 466 

SUkahaMar : 

Form  of  complaint  against 224 

SUta: 

Action  cannot  be  bronrht  by  grantee  of. 96 

Absence  from,  elTect  of,  on  time  of  limitation  107 
I/aiids,  removal  of  occupant  from  within  Juris- 
diction of  county  court 60 

Stata  CaaYtnen: 

Duties  of.    (See  Court  of  AppeaU.   Court  of 
Common  Pteas  in  City  qf  New  Tort.) 

Stata  eaarto : 

Enumerated 28 

Jurisdiction  of. 24,25,    26 

Statlaaery  far  Caarts : 

To  be  supplied  by  supervisors 49,.  129 

SUtatas: 

Action  upon,  for  liability  under,  to  be  com- 
menced within  six  years 104 

Of  limitation 95 

(See  Time.) 

Private,  how  to  be  pleaded 802 

Strict  construction  of  rule  of,  not  to  apply  to 
Corlo 802 

And  legal  decisions,  legislature  to  provide  for 
speedy  publication  of. 31 

Of  other  States,  how  proved 776 

When  admitted  in  evidence 776 

Statatary  UaUltty  : 

Action  on,  time  for  commencing,  limited 105 

Statatary  Pra? Maas  : 

Inconsistent  with  Code,  repealed 802 

Certain,  not  affected  by  Code 803,  807 

Stay  af  Exeeatlaa : 

By  appeal  to  court  ot  appeals 672,  418 

From  inrerior  to  supreme  court 678 

From  Justice's  court. 701 

From  special  to  general  term 680 

Stay  af  Praeeedligs: 

After  verdict,  when  county  Judge  cannot  or- 
der  762 

Effect  ot,  on  time  of  limitation 109 

Order  for,  cannot  be  granted  for  more  than 
twenty  days,  except  on  notice 76S 

StackhaMer : 

In  moneyed  corporations,  Code,  as  to  limita- 
tion of  time  not  applicable  against 110 

Of  corporations,  actions  against 224 

Ofjointstock  company 224 

Strfci  AffieaMfBts :  * 

Proceedings  to  vaoatA 2D 


StriUas  ait  InclaTaat  Matter :  paob. 

IBRELBVANT  AKD  BBDUHDAMT  XATTBB  TO  BB 

STRICKEN  oirr : 

Jnd^fMe  or  uncertain  i 

judgment— prima  /ode  conclusive 289 

quantity 296 

names  of  parties 995 

time 296,  296 

value 296 

place 296 

scandalous  matter \ 297 

bill  of  particulars 297 

defondants  poseesting  equal  knowledge 297 

heirship 297 

assignment 297 

Unship 397 

insurance 297 

remedy  for  irrdevant  or  indefinite  plead- 
ings   297, 

examples  of  uncertain  or  indefinite  allega- 
tions  as, 

examples  of  irrelevant  matters 

motions  under  this  section  (100),  when  and 

how  to  be  made 20O 

—  how: 299 

Irrelevant  matter  t 

collateral  questions 298 

definition 208 

the  test 293 

example 293 

objection,  when  to  be  taken 293 

defense  arising  after  action  commenced 293 

material  allegations , 

general  denial 

immaterial  allegations 

two  defenses 283 

pleader's  conclusion 294 

old  forms 294 

promissory  note 24 

contract 294 

English  practice... 294 

personal  property 294 

Redundant  matter: 

terms  irrelevant  and  redundant 294 

entire  pleading 294 

complaint  not  to  be  dismissed 294 

circumstances,  mitigating 295 

appeal  from  the  order— stay 295 

circnmstanoes,  aggravating 295 

mitigation  of  damages 295 

prolixity 295 

the  rule 295 

injunction 299 

example 295 

new  matter 289 

StiBi^rapliar  : 

Compensation  of. 447 

Dntiesof 447 

Justices  of  district  courts  of  New  York  to  be 

appointed 89 

Compensation  80 

Duties 88 

Termof  ofllce 80 

May  be  appointed  in  other  counties  than  New 

York 448 

Surrogate  of  New  York  may  appoint 447 

Notes  of,  when  to  be  filed 448 

When  deemed  records  of  proof. 448 

Qualifications  necessary 447 

Salarvof 447 

To  take  (hll  notes  when  oral  proofs  are  given,  447 
To  be  appointed,  in  certain  courts 89,  447 

SaUect-auttar : 

Two  actions  on  the  same,  brought  in  two  dif- 
ferent courts 94 

SabaMoB : 

Of  questions  of  difference 19 

Sabalttlag  a  CaatraTany  witbaat  Aetlaa : 

OOltTROVESST,  HOW  BUBMITTED  WIXHOUT  AO 

tiok: 

when  a  submission  can  be  made 728 

practice ^ 72S 

court  cannot  exceed  the  submission 728 

court  cannot  grant  trial  by  Jury 728 

neither  party  released  from 728 

fraud  or  mistake— how  relieved  against ....  723 

provision  of  Revised  Statutes 723 

actions  cannot  be  submitted 7V 

inlants  iesrally  interested 72t 

conclusions  by  the  court «»......«, 


956 


iKbfiX. 


8ibalttl«K  a  CMtmcny,  Etc— Con^tf.       paob. 

ooeta 7S8 

papers 7S3 

qaestiotis  not  yet  metnallj  ariaen TU 

new  parties 728 

JUDOMEKT  MAT   pE   ENFOBCED  OR  ▲PFBALBD 
FBOV,  AS  IN  AN  ACTION 7SS 

JUDOMBRT  ON,  A8  IN  OTHER  CASES,  BUT  WITH- 
OUT COSTS 7S8 

takwriptiM : 

What  is  a  niffieteiU : 

agent S80 

omission S80 

defendant SM 

guardian  880 

*  of  pleading,  in  courts  of  record 880 

of  summons  by  plaintiff  or  attorney 1A7 

fliMltRtlRg  Party : 

Incasesof  transfer  of  interest,  psmieiiCelMs..  130 
Wlien  more  ttian  one  claimant  of  one  salject- 
matter 140. 

Mi^byanctltttwHaM: 

(See  AcMoHt.) 

Mt: 

(See  AeUou,) 

flaaaary  Praceo^lags  : 

By  landlord  to  recover  posaasslon  of  prem- 
ises  1«,  io 

Peaned.    (See  AoHon.) 

To  eMontton.... 80 

flaaiBMBf : 

Br  WHOM  SERVED  : 

service  by  plaintiff. 165 

~  by  sheriff 185 

flow  SERVED  AND  RETURNED : 

^uUm  imaifut  eorjKvraHonM  i 

express  companies 166 

(See  Exprtu  Com/MmlM.) 
railroad  corporations 166 

(See  JUxUroad  CorporaUons.) 

New  York  city 166 

boards  of  supervisors 166 

foreign  corporations 166 

(See  Fortign  CorporaHoiu.) 

managinjg  agent 167 

verification  of  signature 167 

adverse  claimants  to  an  oflloe 167 

where  canse  of  action  arises Ifl7 

definition  of  cause  of  action 167 

Suits  against  minors 168 

Suits  against  iunaHesi 

leave  or  the  court 168 

Judgment  recovered  asralnst  a  lunatic 168 

proper  course  for  creditor  of  limatic 168 

restraining  proceedings 168 

setting  aside  conveyance 168 

service  must  be  personal 168 

/n  other  oases  i 

sufficient  service 168 

Insufficient  service ISO 

territorial  Jurisdiction 16B 

service  on  Sunday 160 

service  on  di^s  or  election  and  town  meet- 
ing   160 

service  procured  bv  fWiud  or  device. .......  170 

service  on  husbana  and  wife 170 

—  on  a  witness  or  party 170 

—  on amunicipal  corporation 170 

~  on  the  wrong  person 170 

—  on  a  convict 170 

remedy  for  defective  service 170 

FROCEBDINOS  WHBRE  THKRB  ARE  SEVERAL 
DEFENDANTS.  AND  PART  ONLY  SERVED  ; 

Joint  liability ; 177 

creditor's  bill 177 

several  and  Joint  liability 177 

omitting  names  of  defendants  not  served. . .  177 

severing  action 177 

letting  in  to  defend 177 

Joining  co-contractors 177 

omitting  to  serve  complaint 177 

evidence  of  Uabill|>* 177 

heirs  of  deceased  person 178 

summoning  heirs 178 

MaOiHf  by  oatar ^  iTB 


recovery  of  Jud^ent  against  one  of 

alioint  debtors 176 

discharging  Judgmenta. 118 

Bbquisitbs  OP : 

name  of  the  court ISB 

waiver us 

in  what  case  the  summons  can  be  amended  196 

mistake  of  name 1S6 

U.  S.  revenue  stamp 168 

sttbscrlptioa  by  party  or  attorney ISO 

answer  of  title lat 

representative  character  of  party ISB 

action  against  supervisors laa 

actions  lor  a  penalty MO 

Service  op  summons,  how  mk>vbd  : 
Service  bg  the  sheriff  1 

sherilTs  certificate I7( 

of  another  State 179 

out  of  his  own  county 179 

in  the  name  ot  under  sheriff. 179 

lapse  of  time 179 

certificate  or  affidavit  not  conclusive 179 

avoidiBg  service 179 

laches 179 

remedy  for  defective  service 17B 

affidavit  of  publication,  by  whom  made 179 

admission  of  service 179 

fees,  service  by  sheriff. 179 

—  other  person 179 

demandfns:  feos  in  advance 180 

afflda vi  t  or  service ]  89 

What  to  be  stated  nr,  when  oomplaimt 

NOT  SERVED  WiTU  : 

summons,  proper  form Ifif 

where  complaint  must  be  serwMl 161 

sufficient  demand  of  complaint 161 

service,  how  long  after  demand 169 

When  dependant  cannot  be  pound  : 

Service  bg publicationi 

statute  must  be  l^llv  compiled  with 179 

case  must  come  within  one  of  the  fivesalidi- 

visionsof  nS5 178 

Judicial  error ITS 

where  defendant  is  a  foreicn  corporatioD. . .  178 
where  defendsnt  can  be  found  out  service 

cannot  be  effected ITS 

action  against  stockholders— foredotare  ...  178 
property  temporarily  brought  into  the  state,  176 

amending  proceedings IIS 

personal  service  out  of  the  State ITS 

requisites  of  affidavits ITS 

filing  affidavits 174 

reqiiisites  of  summons 174 

requisites  of  order 174 

depositing  summons  and  complaint  In  post- 
office 174 

Sublication  of  complaint 174 
linr  complaint 174 

publication,  period  of 174 

publication  of  legal  notices  lit  ilamOtoa 

county ITS 

entry  of  Juiigment ITS 

Judgment,  how  fiir  enforceable 175 

letting'  in  to  defend 175 

Other  provisions  to/adUtate  ssrvtos^jms- 
eess  t 

act  of  1868,  ohap.SU 175 

amendment  of  186S ITS 

application  of  actof  185S ITS 

express  companies ITS 

When  jurisdiction  op  aotioh  aoquirbd  : 

service  at  summons 186 

provisional  remedy 180 

voluntary  appearance 160 

when  permitted I8I 


When  service 

rUBUCATlON  : 


DEEMED    MADE   IN    CASE   OP 


computation  of  time ITS 

when  time  to  answer  begins  to  ran 178 

in  case  of  personal  service  out  of  State 178 

Sai^f : 

Service  of  process  on 169 

When  excluded  in  computation  of  time 


Siperior  Csirt— €•■■•«  Ptefs,  dc 

Jurisdiction  : 

apiMtto  BvproDM  eonrt  ftWB . . . 


Index. 


957 


tapertor  Crart,  Etc— Conitmicd.  pa^os. 

KoU  to  iubdMsian  1, 1  83 : 

non-residents 65 

real  estate ; fi6 

steamboats,  etc fi6 

A'bfe  U>  ntbdttHHon  2,  (  8S  : 

concurrent  Jnrisclictlon 06 

accounting 66 

non'resldents 66 

attachment 66 

injuries  to  property 66 

removal  of  caase 66 

IToU  to  aubdMtion  8,  $  8S : 

appearance .* 66 

receiver 67 

tort  committed  oat  of  the  State 67 

OrgatUztMoHy  etc. ^  of  euptrior  eouri  i 

process  in  other  counties 66 

non-entiineratetl  motions 66 

oliamber  business 66 

unwilling  witness 66 

Juri$diction  ffen^^uttif  t 

actions  against  the  mayor,  etc 67 

appeals 67 

attachment 67 

corporations 67 

discovery  of  boolu  and  papers 67 

divorce 67 

equity  jnrisdiction 67 

forfeited  rec«}gnizances 67 

lunacy 67 

non-payment  of  tax 67 

salvage 67 

witnesses 67 

general  and  s|»ecial  terms  of,  to  bo  ap- 
pointed   66 

by  whom  held 68 

judgments,  where  given 68 

criers,  how  appointed-— salaries,  how  fixed.  68 
concurrence  of  two  Judges  necessary   to 

pronounce  Juiiginent 68 

of  whom  cimrt  to  consist 66 

terms  of  court,  and  by  whom  held 68 

certain  ch  il  suits  may  be  transferred  from 

supreme  court  to , 69 

equity  C41S08 68 

appeals  fVom  Jtt<lgments  of,  to  court  of  ap- 
peals   60 

provisions  of  section  28  of  Code  applied  to,  60 

8iperl»r  Ctirt  of  Bifklt : 

Keaioval  of  causes  fh>m,  to  supreme  court. . .    48 

Sipcrlar  €oirt  af  CIt  j  of  New  York : 

Hemoval  of  causes  ftY>m,  to  supreme  court. . .    43 

BI7LB8: 

AUomeifSt 

copy  pleadings  fhmished  by,  what  to  desig- 
nate   886 

onler  fer  sub^ttitntion  oC  for  either  party, 
will  not  be  granted,  unless,  etc 

CfireuU  or  jury  temu  t 

causes  on  Jury  calendar  may  be  reversed 

generally 

day  calendar,  causes  called  upon  and  set 
down  for  a  fhture  day,  must  be  tried 
when  again  reached,  or  placed  at  foot  of 

general  calendar 884 

day  calendar  to  be  called  through    each 

morning,  at  opening  of  court 884 

how  denominated 884 

Judge  may  by  order  direct  farther  continu- 
ance     884 

motions  to  put  causes  on  day  calendar 886 

when  action  may  be  dismissed 884 

when  defendant  may  have  dismissal  of  com- 

pbilnt 884 

when  held 884 

when  plalntlflf  may  lake  inquest 884 

Clerki 

causes  on  Jury  calendar,  when  may  be  re- 
versed by 

general  term.clerk^  to  specify  by  whom 
cause  was  trle<I 

notes  of  issue  not  to  be  received  by,  unless 
rules  are  C4>niplied  with 886 

notes  or  issue  to  bellied  with 883 

papers  and  points  to  be  ilelivere<l  to 883 

priiitcfl  case  to  contain  certificate  of  that 
cnao  \u\i  bccMi  duty  tiled 

whiMi  uiotlitiis  may  be  entered  on  special 
calondar  by 


Sapfrior  Co«rt,  MU^-^'ContUmd.  ^aqb. 

Day  oalendar  I 

causes  called  and  set  down  for  a  fiiture  day 
must  be  tried  when  reached 884 

eauseson  Jury  calendar  may  be  reversed  be- 
fore being  placed  upon .' 

to  be  called  through  each  morning  at  open- 
ing of  court 884 

when  causes  may  be  taken  from  and  placed 
at  Ibot  of  general  calendar 884 

Ooneral  termui 

appeals  from  orders  to  be  heard  in,  when. .  883 

clerk  to  siieclfV  by  what  Judge  or  referee 

canse  was  tried 886 

for  hearing  appeals  from  orders,  to  be  held 

on  days  designated  In  vacation 883 

in  full  bench,  when  held 883 

printed  case  to  contain  certificate  of  fiUug. .  883 
printed  papers  and  points  to  be  delivered 

to  clerk 883 

notes  of  issue  of  cases  for,  to  be  filed  with 

clerk 883 

what  to  specify 886 

when  held 883 

Oeneral  term  ealendart 

notes  of  issue  for,  to  be  filed  with  clerk ....  883 
when  causes  on  day  calendar  may  be  pfaused 
at  foot  of. 884 


SpeekU  ealendari 

when   plaintur  may  apply  to  have  issue 

placed  upon 

entry  of  cause  upon 

when  and  by  whom  called  

special  calendar,  entries  upon  to  be  made 

by  clerk ; 

when  causes  occupy  more  than  one  hour,  to 

be  placed  on  foot  of  general  calendar .... 


886 

886 
876 


Not€$  Of  ts§u«  t 

to  be  fifed  with  the  clerk,  when. 884 

for  general  term,  what  to  specify 886 

Special  terms  I 

for  trial  of  issues,  vrithont  a  Jury,  and  for 

hearing  of  motions  and  granting  ex  parte 

orders 883 

months  in  which  no  trials  to  be  had,  unless 

ordered  by  presiding  Justice 

one  special  term  only  to  be  held  at  the  same  * 

time 884 

orders,  to  show  canse,  made  by  a  Judge  oat 

of  coui*t  returnable  at 884 

motions  noticed  for  hearing,  to  be  heard  at  884 
rule  eight  applicable  to  orders  and  motions 

in  actions  only 884 

time  of  opening  and  continuance  in  session  884 

Triali 

occupying  more  than  one  hoar,  cause  to  be 
placed  at  foot  of  general  calendar 

Saporrlion: 

Actions  against    (See  Actiont,) 

Compensation  of  clerks 51 

May  authorize  surrogate  to  employ  the  nee- 

essary  clerks 61 

May  establish  salary  of  county  Jmige 61 

May    establish    salary   of  surrogate,    when 

elected  as  a  separate  ofllcer 61 

8ippl€«6iUI  PtoadligB : 

8UPPLBMKMTAL  COMPUkUIT, 
PLir  : 

CotutrucUon  ttf  eection  177 : 

ignorance,  original  pleading 

not  snbstitute  tor  onginal 335 

defendant  cannot  answer 336 

demurrable 336 

must  be  consistent  with  first  pleading 336 

new  fitcts  or  parties,  no  nullity 336 

leave  to  file,  bow  obtained 336 

appealable 336 

release  after  issue  lolned 336 

election  beliS^'een  lAeadings 836 

Supplemental  complaint  t 

new  cause  of  action  cannot  be  set  up  by. . .  836 

leave  to  serve 836 

at  whose  expense  served 836 

when  without  costs 836 

plaintiff  entltied  to  additional  relief. 836 

pleading  not  retroactive 836 

snpplenuMital  pleading  must  be  answered. .  336 

reviving  action 836 

mere  leave  to  file  does  not  decide  plaintiff 's 
righto 
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flapyl— citd  FlMMgs — ConHnued. 

leave  to  file  a  Btipplemental  eompbtlnt  will 
not  be  granted 

after  demurrer,  sustained 

causes  of  action  incompatible 

two  actions,  same  object 

merely  to  bring  in  audiUonal  parties 836 

death  uf  party,  proper  practice 396 

demurrer  sustained,  subsequent  appeal 
fkils 386 

want  of  prosecution 

Judgment  of  dismissal 

Supplemental  anawer  t 

when  it  should  be  allowed 336 

laches,  court  may  refuse 337 

plea  must  l^e  true 337 

condition  of  allowing  substitution  of  par- 
ties  Vi-  •  • ' "^ 

answer   to   supplemental  complaint,  new 

party 837 

example  of  reAisal  to  allow 337 

must  i>e  consistent  with  first  reading 887 

action  for  divorce 337 

creditor's  suit,  discharge  in  bankruptcy 337 

equitable  defenM 387 

new  trial  granted  after  payment  of  Judg^ 
ment,  by  one  of  two  defendants 887 

SuppUmenial  reply  t 

counterclaim 887 

SiFpteMMtarj  PncMiligs: 

Actions r 18 

Appointment  of  receiver  in 4SS 

DeAned.    {A^Actknu.) 

Proceedings  to  compel 80 

SlfTMW  €•■!!: 

Actions  X^om  county  court  nuiy  be  transferred 

to 47,48,  49 

Of  county  court  may  be  transferred  to  superi- 
or court 00 

Pending  in  January  1,  1870,  power  of  court 

relative  to 4S 

Appeals  firom  judgments  and  orders  of. ...  .48,  44 

Appeal  to,  from  an  inferior  court 678 

Associate  Justices  to  be  designated  by  gover- 

nor 38 

Designated  to  any  department,  may  sit  In  gen* 

eral  term 88 

Attendants  at  general  term 39 

Bill  of  exceptions  in 30 

To  be  settled  before  judge  holding  court 89 

Causes  and  matters  pending  in,  how  entitled.  88 

ClBCUrr  COURTS    akd  otsr  ahd  tbkmikbb 
HELD  TOOETHBR. 45 

drawing  jurors 4ft 

jurisiliction  of. 44 

prevention  of  Qiiiure  of. 88 

compensation  of  Justice 88 

OOBTS  OP  ACTION  IK : 

costs  in  county  court  to  be  the  same  as  for 
like  actions  in 09 

CoeU  to  the  defendant  t 

issues  to  which  plea  of  title  is  not  interpos- 
ed     77 

damages  for  trespasses  on  land  to  which 
defendant  omitted  to  plead  title 77 

defendant  admitting  title  of  land  to  be  In 
plaintiir ».    77 

Coei9  to  tkepMniifi 

where  defendant  pleads  title 76 

where  defeudantjustifled  alleged  trespasses, 
by  setting  up  that  the  locus  in  quo  was  a 

h  igh  way 76 

county  clerk  to  attend 89 

crier  to  be  in  attendance 89 

designation  of  Judges  of,  by  governor 40 

Desionation  of  times  and  plages  op  holo- 
IKO  COURTS  ;  how  made  : 

mode  of  appointing  terms 46 

AeUoumment  after  cmpointment 46 

Judge  has  no  authority  to  adjourn  court 46 

Duties  of  judges  as  to  businiss  out  or 
court: 

Powers  qf  iu^e  ai  ekambers  i 

fVlvolous  pleaaing 48 

i^junctlou  48 

ceitlorari 48 

imprisoned  debtor 48 
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Kztbaordikart,    oeveral     akd     special 

terms,  AXD  OrBR  AMD  TERMINKB,  BOW  AT* 

poimtbd: 

Governor  to  ag^^okti  justice*  is^certedsi  easts  I 
when  appointed  term  is  in  clanger  of  feiliag, 

Judges  interested  I 

when  action  cannot  be  broaicht  to  aigumeut 
and  decision  in  district  in  coneequenee  ol^ 


Fees  op  constables,  cribbs, 
gers,  sheriffs,  etc.  : 

to  be  audited  by  comptroller, 
when  to  be  a  county  chaiige . 

GBNERAL  TERMS  OF 


rOUCX   OFFh 


9 

a 

4i 
44 

44 
44 
44 

4S 


of  whom  composed 

to  be  held  in  each  Judicial  district 

powers  and  Jurisdiction  of. 

constitutional  and  statutoiy  provisioos  re» 
lating  to 

Jfumber  of  Judges  to  giicejudgtmesU. 

Powers  andjurisdietion  > 

original  jurisdiction 

as  an  appellate  court 

Judgment  of  general  term  modified 

Pronouncing  judgment  i 

J  udges  deciding  a  cause 

governor  may  appoint  extraordinaiy  tennt 

of II 

may  designate  Judges  to  hold  eoarts  of  oyer 

and  terminer 9 

inability  of  Judge  provided  for tf 

in  absence  of  associate  justices,  praddiag 

Justice  to  fill  vacancy B 

in  absence  of  presiding  Justice,  who  to  act.  8 
inconsistent  provisions  of  law»  repealed IB 

htdidal  depaartments  ^eiBCviheA M 

lawn  relating  to  general  terms,  applieahle 

to IS 

Judicial  fouoe  in t 8 

judgment^  how  given U 

minority  of  judges  necessary  to  proaounoe,  44 
Justices  t 

designation  by  governor 41 

how  chosen 8 

Jurisdiction  of. 8 

matters  pending  before 8 

may  not  pmctice  as  attorney  or  act  as  ref- 
eree   II 

may  preside  in  courts  of  oyer  and  terminer  8 

not  to  hold  other  office  or  publio  trust 8 

number  of,  to  reside  in  each  district 8 

official  term  of 8 

of  whom  composed 8 

restriction  as  to  age 8 

special  terms  and  circuit  courts  nu^  be 

held  by 8 

per  diem  allowance  to  be  added  to  salaries 

of  Justices 8 

vacancies  in  office  of,  how  filled 8 

Jurisdiction  of. 41 

former  supreme  court  and  chancery 41 

no  new  jurisdiction 41 

organization 41 

rclatiug  to  real  estate .'    41 

lands  of  benevolent  societies 41 

lands  in  another  State 41 

Wilis 41 

other  courts ti 

street  openings  in  New  York 41 

action  on  award 41 

amount  in  controversy 41 

duty  of  the  court 41 

1>enalties 41 
brcign  corporations 41 

On  ih/e  removal  of  causes  to  the  United  Stedss 
supreme  court  i 

removal 8 

act  of  1863 tt 

to  what  district IS 

further  proceedings  in  State  court 8 

suits  by  and  against  corporations 4S 

proceedings  under  section  375 41 

where  right  of  renewal  doubtful 4S 

circuit  court  without  Jurisdiction 4S 

iqjunction IS 

amount  in  controversy 42 

application  for  order 41 

«r  parte  order.  tf 


1J 


Index. 


959 


*  *  apuearance"  under  the  statute iS 

one  (Jcl\}iiilaiit  may  ap|»ear 43 

fUiug  pelitiuu 43 

what  tlie  petition  muat  contain 43 

the  boad 43 

after  removal 43 

appeal 43 

tiJtW  ACTION;  PLEADINGS  THERKZK : 

Same  cause  qf  action  t 

pleiukinfgA 70 

ainemtment 76 

api  leal 76 

OrXB  AMD  TERMINER : 

orsranixatioo,  etc  . . . 
person  designated  as 
aa  Mich  during  ofllc: 


44 

_  Justice  to  act 
terra... 88 


Places  of  holding  oourts  : 
AdJoummenU.  etc.  i 

changing  place  of  sewion 47 

acyourned  special  term 47 

Powers  of  judge  at  chambers: 

habeeu  corpus 48 

Kower  limited  by  statute 48 

earing  by  stipulation 48 

review 48 

amendment 48 

arrest  of  Judgment 48 

absolute  0(1  ier 48 

guardian  ad  litem 48 

meaning  of  seciion 49 

motions 40 

City  oourts  t 

recorder  of  Troy 49 

superior  Court  of  BuflQUo 49 

Presiding  justice  of  : 

to  be  designated  by  governor 38 

to  act  as  such  during  term  of  office 88 

Proceedings,  when  several  causes  of  ac- 
tion   AND  ANSWER  OK  TITLE  AS  TO  ONE  : 

aopai-ate  causes  of  action 77 

Publication  of  appointment  thereof 47 

Removal  of  causes  to  : 

from  couniv  courts 48 

from  superior  court  of  Bnflalo 43 

from  superior  court  and  court  of  common 

pleas  of  J<iew  York 43 

from  the  city  court  of  BnflQilo 48 

Rooms,  fuel,  etc.,  how  furnished  : 
Section  applied  to  other  courts : 

In  New  York  city 49 

when  court  may  order  aherUT  to  provide. ...    49 

Rules  : 

not  inconsistent,  to  remain  in  force 89 

rules  of,  Judges  to  fhime 808 

former,  abrogated 802 

(See  Supreme  Court  Jlules.) 

Judges  to  meet  and  revise  biennially 89 

majority  of,  to  constitute  a  quorum 89 

absence  of  presiding  Judge  not  to  invalidate 

proceedings  at  biennlu  meeting 89 

Sheriff  : 

to  attend  an  general  terms 3B 

to  summons  two  constables  or  police  officers    89 
to  :>ee  that  the  room  where  the  court  is  held 
is  properly  ventilated  and  supplied  with 
necessary  ftimitnre,  stationery,  etc 89 

Special  terms,  ciRr-urr  courts  and  courts 
of  oyer  and  terminer  : 

Jurisdiction,  etc. : 

relation  between  special  and  general  term..    45 

powers  of  special  term 4ff 

state  divided  into  four  departments 88 

to  appoint  receiver  of  corporation,  when. .  895 
two  Judges  necessary  to  pronounce  deci- 
sion     39 

when  to  meet  for  purpose  of  deciding  mat- 
ters pending 88 

(See  Judiciary  Article  of  Constitution.')' 

When  judges  not  assigned  may  hold  the 

COURTS : 
Presidina  jtidge  i 

oyt-r  and  terminer 47 

geueral  term 47 


8«|iKae  €Mrt  l«toi:  ''aob. 

ABSENT  DEFENDANTS : 

on  foreclosure 809 

Accounts  : 

of  county  treasurers,  how  kept 809,  870 

Actions  : 

depending  July  1, 1848,  how  conducted....  879 
for  divorce,  atlldavits  in,  what  to  state 831 

(See  Divorce.) 
for  recover}'  of  money*  where  summons  has 

been  served  by  publication 836 

under  I  135  of  Code 836 

Inquests  on,  when  may  be  taken  out  of  their 

order  on  the  calendar 837 

where  no  provision  is  made  by  statute 879 

ADDlllOM AL  ALLOWANCE : 

applications  for 852 

papers  on  motion 858 

motion,  when  made 853 

motion,  where  made mtZ 

appeal 8i^ 

of  costs 858 

Admission  to  the  bar  : 

applicants  for  to  be  examined  In  open  eonrt.  8SS 

examination  to  be  had  at  general  term 82S 

to  commence  on  first  VTednesday  of  Janu« 

ary  and  June  terms 8S2 

private,  not  allowed 82i 

qualltlcatiou  of  applicants 8SS 

when  general  terms  held  in  January  or 
June,  examination  to  be  held  at  next 
general  term 888 

Adultery  : 

divorce  for 872 

settlement  of  issues  on 838 

when  adultery  of  plaintilf  may  be  set  up. . .  876 
(See  JHvorce.) 

ADVICE  OF  COUNSEL : 

how  stated 888 

form  of  affidavit 83J 

AFFIANT  : 

in  actions  for  divorce,  may  be  required  to 
appear  in  court  and  submit  to  examina* 
tion 881 

AFFIDAVITS  : 

application  for  an  examination  under  i  891 

of  Code,  to  be  upon 881 

concerning  venue,  either  party  may  state 

nature  of  eontix>ver8y 858 

extending  time  to  answer 884 

exceeiihig  two  folios  in  length,  to  be  dis- 

titactly  uumliered 

filing,  that  case  and  exceptions  have  not 

lieen filed ;....  848 

form     of,     on     application   for    time    to 

plead 833,  884 

on  application  for  Judgment  against  ab- 
sentees  886 

in  actions  for  divorce,  what  to  state. .  831,  876 
court  may   require  affiant   to  appear  in 

eonrt 881 

in  Injunction  and  attachment  and  cases, 
anci  on  orders  for  publication  of  sum- 

monst  to  be  lilud 825 

laches 834 

of  advice  of  counsel 883 

of  arrest,  sheriff  to  file 825 

of  guardian  ad  litem 855 

of  merits,  on  application  for  order  extend- 
ing time  to  answer  or  demur  to  complaint  884 

form  of. 837 

to  prevent  inquest  at  the  circuit 887 

of  service  of  summons,  etc.,  when  made  by 
person  other  than  sheriff*,  what  to  state. .  831 

on  arrest,  when  to  be  filed 825 

.    on  motion  to  change  venue 858 

affidavit 854 

number  of  witnesses 854 

public  excitement 854 

motion,  where  made 854 

order  of  process  and,  on  which  arrest  was 

made,  to  be  filed  with  the  cler^ 825 

swearing  to  advice  of  counsel 838 

to  annuia  marriage  on  the  ground  that  the 
party  was  under  the  age  of  legal  consent,  876 

to  be  used  on  motion 824 

upon  which  Injunction  or  attachment  lias 
Been grantoo,  to  be  filed ,..,,,...,.,, 
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leaTe  to  fli'v^rder  gf  Miriee  by  pablteattoo 

noi^*^imn9d,u>b9^UiA 

aOerluK  pettttoiM  fordlMOvery 

fHiBirra  AMD  ooKSxvn: 
'    to  be  in  writlas  or  •Diared  M  onSen 

▲UOWAMCBS  : 

ftddltioDAl.  wh«o  to  b«  applied  for 

to  pHTty  Id  iiiieraet,  not  to  exceed  one-half 

of  pnncl|i«l  aum 871 

on  oonoiUsiona  ot  lonaoy,  to  be  ixed  by 

eourt  871 


of  evldeDce  taken  by  eteBOffrapUo  reporter,  810 

AmruAL  umsMT  ob  inoomb  : 

allowances  to  partlee  entitled  thereto,  not  to 
exceed  one-half  of  principal  eum 871 

▲jtswbb  : 

In  action  for  dlToroe 878 

▲jrswm  TO  ooMPLAurr : 

order  extending  tine  to 

AptbaLs: 

datoofiaaoeon 846 

deAuUt 818 

defoct 848 

enforcing  role 848 

trcm  ooanty  court 818 

'*^!!'^.*. .".  r^..  ^!^?..  •. .-;'  M. 

flrom  Juatice'8  Judgment,  wliere  eonnlj  court 

has  no  Jnrlsdiction 888 

from  non-enumerated  motions,  copies  to  be 

ftimished  tojiistioes 847 

fkx>m  order,  decree  or  sentence  of  surro- 
gate's eourt  when  deemed  waived 848 

when  to  be  heard 8U 

from  surrogate's  court  regulated,  notice  for 

general  term 847,  84il 

on  hearing  of  focts,  not  to  be  discussed  in 

extenw .' 8B8 

papers  to  be  fhmished  on 848 

petition o£  wliattostate, 848 

to  court  of  appeals 844 

when  may  be  dismissed  witii  costo 848 

when  on  enumerated  motion 848 

when  on  non-enumerated  motion 846 

who  to  ftimish  papers  in,  and  what  papers.  847 

APnuBAMCB: 

notioe  of,  or  of  retainer,  eflbet  of.  

may  be  entered,  and  how 

What  to  be  deemed  on  i 

appearance  in  person ^ 

what  consti  iu  tes  au 828 

appearance  entered 8S8 

huttband  and  wifo 828 

after  time  to  answer 

limited  and  general  retainer 

APPBLLANT : 

to  deliver  to  derk  a  copy  of  all  papers 
brought  for  argument 

For  mddUional  tUlo%oance  i 

under  section  808  ol  the  Code  of  Procedure  89S 

Application  : 

Flor  admi8$ion  to  ptrutice  t 

from  other  Stetes,  to  conform  to  rules 82S 

tosign  roll au 

to  take  and  subscribe  constitutional  oath  of 

office 

(See  AdmisHon  to  the  Bar,) 

What  it  required  qfqpplioants  i 

citizen 

allegiance 823 

examination  at  Columbia  college 822 

moral  character— removal 823 

qualittcation 823 

non-resident 823 

for  examination  of  books  and  papers 831 

jPor  order  r 

having  been  refrised  by  one  and  subseqnent- 
ly  granted  by  another  Judge,  when  may 

be  revoked 8S4 

for  time  to  plead,  restrictions  on — ........  831 

•of  rules 822 

power  of  the  court  to  disregard  Ite  general 

rules 892 

effect  of  rules •••< 


89 


(nee  Q% 


what  not  a  p 
I" 


Aboumbvt: 

cases  reserved  to. 
pnnted  copy  of  p- 

commencement  o 
questions  for,  to  be  L 

notioe 


AlTACiUIBlIT 


illng  of  aUdavlt  npon  ^ 
when  to  be  issued  for  0of 


AirOBRBTV: 

applicants  for  admlasloB  <^ 

eitm  to  the  Bar.)  ^     . 

examination  of,  when  and  wo  * 
iling  aMdavlte  and  nndertakii 

ftwn  other  States 

must  sustain  satlsfoctory  examu 

qualiAcations - 

to  be  twenty-one  years  o/  >#f — 

duty  to  act  as  guardian  md  M'^''-.' ' 

duties  and  compensation  ol,  ^f^    '^  "''  8b 

pointed ;      'L^ 

for  defondant,  service  of  natiee  of  *fP^, 

ance  or  retainer  by,  deemed  an  »P^  g|g 

anoe. ••  ■  Vl  * '  Vamafl 

BUiy  be  changed  by  consent,  or  upon  ''■"^g^ 
^own ..•••-.•.••I- •'•;•» 


.# 


so  hp- 


BMgr  not  be  surety  in  any  nndertak^  •• 
must  take  constitutional  bath  of  e"^iv 
name  and  rsaidence  oC  to  be  indorseu  w 

process  or  papers  to  be  served. . •  •  •  •  ••■•?• 

pnvate  agreements  l>etween  parties,  wrw 

add  place  of  business  on  papers  ssrw*  ^ 

by gu 

effect  of  omission  to  do  so 'S'aL^ 

rule  to  ap|ily  to  party  prosecuting  or  aetena- 

ingin  penou gg 

to  indorse  papers  served 2 

tomarklbiios  on  papers • S 

to  sign  a  roll,  on  admission  to  practiee.' •••  ^ 
when  examination  may  be  dis|>enswi  wito..  «*• 

Chanae  qft  ^^ 

right  of  client S 

right  of  attorney ^ 

order  entered  and  notioe  served Z 

when  order  unnecessary S 

service  of  papers ^^ 

signature,  papers  lacking  should  be  retorn- 

on  appeal  finom  |ui  order  toflie  aoteof  issM-  •  ^ 

Righte  and  doHee  <^t  ^ 

appearance "S 

unauthorixed  appearance J"? 

misconduct  of. ^ 

extent  of  authority "J 

buying  chose  in  action rt 

money  received <" 

j^g •  ""^ 

attomey^s  clerk ^ 

to  ille  notes  of  issue  with  the  clerk  of  Um 
county ^ 

Bail: 

where  to  Justify ^ 

Bailmbntd: 

applicants  for  admission  to  practice,  toUB-  ^ 
tain  satlsfhctory  examination  on  law  of.--  »» 

Banks: 

aocountowith,  how  kept M 

and  other  companies  upon  whom  orders  ire 
made  for  money  to  be  paid  out  of  court, 

to  whom  to  pay Q 

orders  upon,  In  what  torm. fll 

Bills  of  Exckptioks  : 

exceedinf  two  folios  in  length,  to  l»e  dlf- 

tinetiy  numbered ttt 

(See  .EopoqiMoiM.) 

Bonds  and  undbrtakinob  in  wbitinq  : 

to  be  duly  proved  or  acknowledged fli 


( 


BOOKS: 

and  papers,  application  for  disooveiy  of. ...  89 
for  examination  of . . .« tt 
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*  yaxtv  may  be  compel^ 

"  or.  ....• ••■», 

«%ers  for,  what  tr 
'•»if  discovery 
<«ding8... 
Severn' 
9ao 


k 


A, 


^S 


SapreMe  €o«rt  Riles— Cofitimic^i.  faob. 

Inquests: 

how  prevented 837 

in  what  case  may  be  taken (jSl 

form  of  afliiiavit  of  merits SX1 

out  of  the  onler  of  causes  ni^n  the  ca  euthir,  &i7 
taking  after  the  actual  filing  and  service  of 

an  affidavit  of  merits 837 

cannot  be  regularly  taken  on  first  day  of 

5  trial  term 837 

^^  t  ^fendant  failing  to  appear,  plain  tiff  may 

jr^  S    !vaive  a  Jury  and  take  an SA/ 

'  •*    ^    '  l.modeof 8.17 

defendants  counsel  has  &  right  to 
pear  and  defend 837 


.? 


I 


e*. 
strikiii«. 
to  bepn 
when  inii 

OBder  Ob 

Caob: 

agreed  npon  ^  parties, 
applioatton  for  resettlement,  where  • 

daty  of  Judge  or  relluree 

exceeding  two  fblios  in  length,  to  be  nb. 

bered 

eacteiiding  time t»^ 

how  made  and  setUed 840,  841 

making  and  settUng 810 

not  provided  for  by  statute 879 

ol  more  than  one  distinct  cause  of  action  . .  832 

on  appeal 847 

on  eertiarari,  may  be  brought  to  a  hearing 

by  either  party  uiH>n  usual  notice  of  aigu- 

ment 851 

or   exceptions,   amendments  proposed  to 

duty  of  party  preparing 848 

or  exceptions,  party  making,  to  procure  the 

same  to  be  filed: 813 

effect  of  omission  to  file 84S 


its  for  admission  to  practice,  to  sus- 
itisfiictory  examination  on  law  of. . .  822 

J  TES: 
^    jfled  in  notice. 844 

9  TTRB : 

-   ictof .*. 838 

o  be  stricken  out 84S 


JrlS"  ^*J  terms,  when  jiled. !!!!.".  846 
43V  €9  ti ' 846 


S.' 


rocedure  on  review 840 

printed,  and  how 851 

to  review  proceedings  before  reflsree 840 

waiver  of  right  to  make  a 841 

what  the  case  should  contain 841 

when  lines  to  be  numbered 840 

within  what  time  to  be  filed 843 

CaUSBS  op  action  or  OBFaMSB  : 

to  be  numbered 882 

manner  of  separating  and  numbering 832 

non-compliance  with  rule 832 

remedy 832 

waiver ..832 

CSBTIFICATB  O^  OOUNSBL  : 

as  to  character,  etc 838 

GBimOBASi: 

eases  on,  may  be  brought  to  a  hearlnjg  by 

either  party 861 

when  to  be  plaeed  on  preHBired  calendar. . .  851 

Changs  of  attorney  : 

how  and  when  made 


ClYIL  ACnONB  AND  SPECIAL  PROCEEDINGS : 

book  properly  indexed,  containing,  to  be 
kept  by  clerks 

CinZEN  OF  THE  UNITED  STATES  : 

applicants  for  admission  to  the  bar  to  be. . .  828 

Glbrk  of  the  Court  : 

books  properly  indexed,  to  be  kept  by.. ...  827 

correcting  errors 687 

oapUon 827 

pendency  of  suits 827 

Judgment  to  be  filed,  entered  and  docketed 
in  the  oOlce  of,  during  hours  for  transact- 
ing business 827 

note  of  day  of  filing  to  be  entered  by,  in 

proper  book 838 

oitler  on  non-enumerated  motions  to  be 
ffiedwith 9» 
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COK 

CONTRAC. 

applicatt 


fbrm  of 838 

-al  rules 839 

causes  of  action  em> 

T>laint 839 

ase,  trial  of 838 

^  Srdering  it  tried,  ob- 

t: "• 

L 838,  840 

^  ittction  for  ^  ....  840 


'I 


^rty  aggrieved 


840 


887,  838 


tarn  a  b^ 
law  of . . . .  # 


^efisrence 


846 


r  has 
«  re- 

• .  •  • 
to. 


846 

88i 

847 


836 

I 


Conveyances  or  1. 

official  searches  1 
gross  of  cause,  to  s 
roll ^ 

Corporations  :  ^ 

applicants  for  admission  to 
tain  satisiaotory  examinatit 

Costs: 

additional,  applications  for \ 

payment  of,  on  motion \\\ 

Counsel : 

affidavit  swearing  to  advice  of.  wh.l^ 

state '  ^'**t 

form  ol  affidavit ',[ .'", 

duties  of,  limitations  as  to,  on  trial <id 

examining,  not  to  take  notes  of  tesUmonw"  ^7 

limitation  ol  time  in  summinf;  up '  "  Hi(^ 

if  testimony  reduced  to  writing,  soine*D^'iC.  ^ 
son  other  than  examining  counsel  to  SStl 

it  down .        o*. 

not  to  occupy  more  than  one  hour  in  suinl 

ming  up j^j_ 

only  one  to  be  heard  on  a  side,  when. .'.['"  ^ 
to  be  standing  while  examining  witnees  on 

trial  of  issues  of  fiicts ^^r 

to  indorse  his  name  on  affidavit  of  service 
when  he  takesadefteult ^ 

Counselors  : 

(See  AUomeyt  and  Coumdon.) 

Counterclaims  : 

separate,  to  be  numbered 83S 

county  treasurer  : 

money  brought  into  dourt  by  order  of  court 

to  be  paid  to 

accountsof 

Court  of  appeals  : 

appeals  to Mi 

Court  of  record  : 

and  general  terms  may  make  such  ftirther 
rules  as  they  may  deem  neeesniy . ....... 


\ 


\ 


960  ^^■■t. 

lipfWii  CMit  B>1*^^||MV^  pablteAtkm 

upon  whlcha|^P«^fB«<t 

VV f  iMny<— i  for  discovery 

VWU^  AMD  OOMSKHTC: 

AOBBiarln  writlas  or  «iit«red  M  onten 

.«.f/>WA]fGBS  : 

additional.  wh«o  to  b«  applied  for 

to  partv  In  iuteraat,  not  to  execod  one-half 

ofpnncliial  sum 871 

on  eomoiUsiona  of  Innaoy,  to  be  ixed  by 

Gourt  871 


of  evidence  taken  by  stonograpblo  reporter,  810 

AmrUAI.  IMTBUMT  OB  IKOOMB  : 

aUowaneea  to  parties  entllled  thereto,  not  to 
exceed  one-naif  of  principal  aum. 871 

▲jrswBB  : 

In  action  for  di voroa 876 

AHBWXB  TO  COMPLAIXT : 

order  extending  tine  to 884 

▲ppkaLs: 

application  to  dianyn,  with  eoeto 848 

dateof  iaaue  on 846 

dcAuUt 848 

defect 848 

enforcinf  mle 848 

from  coniity  coori 848 

from  Judgment  or  order  granting  a  new 

trial 846 

ftxnn  Juatice'8  Judgment,  wliere  eonnlj  court 

has  no  Jariadictton.  > 868 

fr^m  non-ennmerated  motions,  copies  to  be 

fomished  tojnstices 847 

ftrom  order,  decree  or  sentence  of  surro- 
gate's court  when  deemed  waived 848 

when  to  be  heard 86S 

from  surrogate's  court  regulated,  notice  for 

general  term 847,  848 

on  bearing  of  fkcts,  not  to  be  discussed  in 

exfenso .* 8B8 

papers  to  be  ftimished  on 848 

petition  oil  whattostate, 848 

to  court  of  appeals 844 

when  may  be  dismissed  witli  costo 818 

when  on  enumerated  motion 848 

when  on  non-enumerated  motion 846 

who  to  ftunlsh  papers  In,  and  what  papers.  847 

Aptbabancb: 

notice  of,  or  of  retefner,  elfoot  of.  

may  be  entered,  and  how 

WkaA  to  6e  ^Ltemtd  on  < 

appearance  in  person \ 

what  constitutes  au 

appearance  en  tered 

huttband  and  wifo 

after  time  to  answer 

limited  and  general  retainer 

AJPPBLLANT: 

to  deliver  to  derk  a  copy  of  all  papers 
brought  for  argument. 

Far  MMilioaai  aXUrvoanM  t 

under  section  608  ol  the  Code  of  Procedure  88S 

Applicatiom  : 

For  admUwion  to  practice  t 

from  other  Steles,  to  conform  to  rules 88S 

to  sign  roll «a 

to  tAse  and  subscribe  constitutional  oath  of 

office 82S 

(See  AdmistioH  to  the  Bar.) 

What  i8  required  of  appHcamU  i 

citizen 833 

ailcgiance 92A 

examination  at  Columbia  college. 822 

moral  character— removal 823 

qualiacation 823 

non-resident 823 

for  examination  of  books  and  papers 881 

jPororderi 

having  been  refhsed  by  one  and  subsequent- 
ly granted  by  anotoer  Judge,  when  may 

be  revoked 8S4 

for  time  to  plead,  restrictions  on 831 

■of  rales K2 

power  of  the  court  to  diaregard  ite  general 

rules 822 

effect  of  rules ...• 


APPOUriMBBT  OFOHHHW''    '- *«    ' 

When  order  may  be  entered 887 

ittee  OfMTdtfaa.) 

AnOUrTMBNT  OP  QUABDIAH  AD 

What  not  a  proper  person.  . , 
(Itee  (TuonMns  ad  Ktan.) 

ABouMBirr: 

cases  reserved  for 840,  846 

printed  copy  of  papers  to  be  fhmished  at 

commencement  of. 647 

questions  for,  to  be  brought  before  court  on 

notice 844 

▲ttachmbmt  : 

AUng  of  afldavit  upon  which  Issued 826 

when  to  be  issued  lor  not  returning  process  MB 

Attobhbtb: 

applicante  for  admlssioB  aa.  (See  AdmU- 
eiomiotke  Bar.) 

examination  of,  when  and  where  to  be  had. 

illng  aflidavite  and  undertakings 

from  other  States 

must  sustain  satislhctory  examination 

qoaliflcationa 

to  be  tm'cnty-one  years  of  aire 

duty  to  act  aa  gimrdian  wlteem 

dutMs  and  compensation  of,  when  so  ap- 
pointed   

for  defendant,  service  of  n<»cloe  of  appear- 
ance or  retainer  by,  deemed  an  appear- 
ance.  

nay  be  changed  by  oonsent,  or  upon  cause 
aliown ,... 

may  not  be  surety  In  any  undertaking  .... 

must  take  constitutional  oath  ot  oAce 

name  and  reaidence  oC  to  be  indorsed  on 
process  or  pape»  to  be  served 

private  agreemente  between  parties,  or  to 
add  place  of  business  on  papers  served 
by.... 817 

effect  of  omission  to  do  so 8BI7 

rule  to  ap|ily  to  party  prosecuting  or  delbnd- 
ingin  penon 817 

to  indorse  papers  served 817 

tomarklblios  on  papers 

to  sign  a  roll,  on  admission  to  practice 

when  examination  may  be  dlq^ensed  with. . 

Change  qfi 

right  of  client 

right  of  attorney 

order  entered  and  n<»clce  aervod 

when  order  unneccasary 

service  of  papers 

signature,  papers  lacking  ahonld  bo  retura- 

ed 

on  appeal  from  |ui  order  to  fUe  note  of  issue..  881 
Rights  amd  dmtiee  aft 

appoaiunce 

unauthorixed  appearance. . . 

misconduct  of 8M 

extent  of  authority 884 

buying  chose  in  action 884 

money  received u8i 

fees 884 

attorney's  clerk 

to  file  uotes  of  issue  with  the  clerk  of  the 

county 

Bail: 

where  to  Justify 

Bailmbnt^: 

applicante  for  admission  to  practice,  toai 
tain  satislhctory  examination  on  law  of 

BANKa: 

aocounto  with,  how  kept 

and  other  companies  upon  whom  orders 

made  for  money  to  be  paid  out  of  couxt. 

to  whom  to  pay 

orders  upon,  tn  what  term 898 

Bills  of  Excbptionb  : 

exceeding  two  folios  in  length,  to  be  dis- 
tinctly numbered 

(See  ExctptiomM^ 

BONDB  AND  UKDERTAKINOa  IN  WBmHO : 

to  be  duly  proved  or  acknowledged 

BOOKS: 

and  papers,  applicatioB  for  discovery  oC . . . 
for  examination  of  ■ 


ttrbix. 


i6i 


flti^rMM  C«irt  Mlm^CmHfmid.  nam. 

either  party  may  be  compelled  to  make  dit- 

eovefy  or 830 

movioff  papers  Ibr,  what  to  state 830 

Ofdar  uireoting  discovery  of,  to  operate  as  a 

stay  of  proceedings 831 

-    to  be  kept  by  the  several  clerks 827 

(Se^  i/MOoi^srjr  tf  Books,  Papertt  tie.) 

Calemdah: 

appeals  to  be  placed  on  the,  according  to 

date  of  service  of  notice  of 846 

oases  entitled  to  preference  to  be  placed  on 

separate 846 

eanses  on  day  calendar  when  to  go  over  the 

term 880 

causes  on,  mnst  be  argued  when  reached. .  879 

clerk  to  prepare  each  day 880 

clerk  to  prepare  for  general  term 846 

elerk  to  prepare,  in  which  notes  of  issue 

shaU  be  filed 879 

exchange  of  caoses  on,  when  not  allowed.  879 
in  what  cases  enumerated  motions  maybe 

,     stru<A  fh>m 846 

ineferved  cause,  when  will  lose  its  prefer* 

euoe 879 

■trlking  cause  from 847 

to  be  printed,  and  hew 846 

when  inquests  may  be  taken  out  of  their 

order  on ..887 

Caab: 

agreed  upon  by  parties 847 

application  for  resettlemeat,  where  made. .  841 

dnty  of  judge  or  relbree 841 

exceeding  two  fblios  in  length,  to  be  num- 
bered    88S 

extending  time 841 

how  made  and  settled 840,  841 

making  and  settling 840 

not  provided  for  by  statute 879 

of  more  than  one  distinct  cause  of  action  . .  832 

on  appeal 847 

on  cmioroH,  may  be  brought  to  a  hearing 
by  either  party  upon  usual  notice  of  argu- 
ment   851 

or   exceptions,   amendments  proposed  to 

dnty  or  party  preparing 848 

or  exceptions,  party  making,  to  procure  the 

same  to  be  tiled: 843 

eflbct  of  omission  to  file 843 

grocednre  on  review 840 
>  be  printed,  and  how 851 

to  review  proceedings  before  refbree 840 

waiver  of  right  to  make  a 841 

what  the  case  sboiUd  contain 841 

when  lines  to  be  numbered 840 

within  what  time  to  be  filed 843 

CAUBB6  OP  ACTIOM  OS  DKFMMSB  .* 

to  be  numbered 832 

manner  of  separating  and  numbering 832 

non-compliance  with  rule 832 

remedy 832 

waiver 832 

GSRnFlCATB  O^  OOUNSBL  : 

as  to  character,  etc 832 

CBirnoBARi: 

eases  on,  may  lie  brooght  to  a  hearing  by 

either  party 851 

when  to  be  placed  on  prelbrred  calendar. . .  851 

Change  or  attormby  : 

how  and  when  made 828 

GkTIL  ACnOMS  AKD  SPECIAL  FBOCBEDINOfl : 

book  properly  indexed,  containing,  to  be 
kep€  by  clerks 822 

CtnZBM  or  THE  UNITED  STATES  : 

applicants  for  admission  to  the  bar  to  be. . .  822 

GISRK  or  THB  GOUBT  : 

books  properly  indexed,  to  be  kept  by 827 

correcting  errors 827 

caption 827 

peindency  of  suits 827 

judgment  to  be  filed,  entered  and  docketed 
in  the  ofilce  of,  during  hours  for  transact- 
ing business 827 

note  of  day  of  filing  to  be  entered  by,  in 

proper  book 838 

oitler  on  non-enumerated  motions  to  be 
filed  with ^ 
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papers  used  on  non-enumerated  motions  to 
be  filed  with,  or  may  be  set  aside  as  irreg- 
ular.  828 

to  keep  an  index  ot  all  undertakings 8:27 

to  keep  judgment  books 827 

to  prepare  a  calendar  of  cases  in  which 

notes  of  issue  shall  be  filed 881 

when  residence  or  place  of  business  of  i>arty 
cannot  be  foimd,  papers  to  be  filed  with. .  827 

Code: 

application  fbr  examination  under  f  881. .. .  831 

COLirMBIA  gollboe: 

diploma  of,  competent  evidence  of  le^  aV 
tainment  of  applicants  Ibr  admission  to 
practice 833 

Commissions  of  lunacy  : 

allowance  to,  to  be  fixed  by  court 871 

duty  of. .♦ 871 

Compensation  : 

to  guardian  ad  iUem,  allowed  only  on  afll- 
davit :. 865 

Complaint  : 

In  actions  for  divorce,  when  legitimacy  of 
children  is  in  question 877 

order  extending  time  to  answer  or  demur  to  834 

rights  and  interests  of  several  parties  in, 
not  controverted 887 

when  piaintiir  entiued  to  judgment  on  fail- 
ure of  defendant  to  answer 888 

Condition  : 

performance  of;  on  motion 835 

Consents: 

providing  for    payment  oi  money  out  of 

court 880 

(See  4^eemef>lf.) 

Contested  motions: 

may  not  be  heard  at  special  term 845 

Contbacts : 

application  for  admission  to  practice  to  sus- 
tain a  satisfactory  examination  on  the 
law  of. 8SS 

CONVEYANCBS  OB  INCUMBBANCES  : 

ofllclal  searches  relative  to,  made  in  pro- 
gress of  cause,  to  be  filed  with  Judgment 
roU 868 

COBPOUATIONS  : 

applicants  for  admission  to  practice  to  sus- 
tain satisflMStory  examination  on  law  oC.  822 

Costs  : 

additional,  applications  for 851 

payment  of,  on  motion 835 

Counsel  : 

affidavit  swearing  to  advice  of,  what  to 

state 888 

formol  aflidavit 838 

duties  of,  limitations  as  to,  on  trial 837 

examining,  not  to  take  notes  of  testimony. .  840 

limitation  oi  time  in  sumwinf<  up 837 

if  testimony  reduced  to  wiitiug,  some  per- 
son other  than  examining  counsel  to  take 

it  down 887 

not  to  occupy  more  than  one  hour  in  sum- 
ming up 837 

only  one  to  be  heard  on  a  side,  when 858 

to  be  stimding  while  examining  witness  on 

trial  of  issues  of  fiicts 837 

to  indorse  his  name  on  affidavit  of  service 
when  he  takes  a  definnlt 827 

Counselors  : 

(8ee  AUomeyt  and  Coun»«lor$.) 

Countebclaims  : 

separate,  to  be  numbered 

COUNTY  TBEASUBEB : 

money  brought  into  dourt  by  order  of  court 

to  be  paid  to 

accountsof 

Court  of  appeals  : 

appeals  to Mi 

Court  or  record  : 

and  general  terms  may  make  such  ftirther 
rules  as  they  may  deem  nonewity 09 
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tepraM  C^iit  likl    Coniinu4d.,  p^ob. 

eiiuuot  be  moved  out  of  order  on  calendar..  8S2 
motioud  io,  luay  be  heard  on  au>  da> ^J>i 

Decree  of  bu&kogate's  court  : 

appeal  from 848 

when  appeal  deemed  waived 848 

Default  : 

for  not  appearing  to  oppose  motion 844 

Jadgmeni  oy,  when  application  for,  made. .  844 

Defbmsbs  : 

separate  to  be  nnmbered 833 

Dbhtbrek: 

extension  oftimetopatin 884 

hearing  oC 846 

Depoutiok  :  « 

exceeding  two  folios  in  length  to  be  dis- 
tinctly numbered 

DIBOOVSBT  OF  BOOKS,  BTa  : 

application  ibr,  how  made 880 

order  for 831 

application  for  examination  of,  under  $  881 

of  code 881 

order  for  discovery  to  operate  as  a  stay  ....  831 

D18M108UIO  APPBAIi  : 

with  costs. 818 

DlVOBCB : 

adultery  of  plaintiff,  when  may  be  set  up. . .  876 

affidavits  in  actions  for,  what  to  state 831 

affidavit  of  service  of  summons 831 

oomuiaiut  illed  by  a  husband  for if77 

couuouaiion 877 

cruel  aud  iub  uman  UtMitmeut 876 

D^auU  in  aetion  to  obtain  t 

ri-lerence  878 

sentence  of  nullity 872 

abtfoiute  divorce 87i 

limited  divorce 873 

pleadings 073 

alimony,  retbronce  as  to 873 

alimony,  when  granted 874 

revoking  order 87ft 

enlbrciug  pavment 875 

proof  of  adultery 87ft 

other  proof  ret^uisite 87ft 

witnesses,  parties  as 87S 

co^tts 87ft 

proof  of  divorce 875 

vacating  Judgment  of  divorce 87ft 

uewtiial 675 

deiliiidant  Ihiling  to  answer  complaint  when 

action  is  brought 878 

delbuse  of  adultery 876 

fonuer  marriage 877 

insanity 877 

issues  in  divorce  cascs,  settlement  of. 840 

uo  Judgment  by  delkult  in 872 

on  ground  of  adultery 872 

physical  incapacity :  876 

proceedings  in  actions  Ibr,  regulated,  872,  875 

876 
Que9tioning  Ugitimaqf  qf  children  t 

statutory  provisions 877 

sentence  of  nullity 878 

statutoi^  dcfcusctf 876 

when  court  will  onler* reference 872 

'    written  consent  to  reler  an  action  for. 840 

DOUKSTIC  RKI«ATION8  : 

applicants  for  admlssloh  to  practice,  to  sus- 
tain satisfactory  examination  on  law  oL..  881 

DOWKH : 

provisions  for,  in  certain  cases 858,  871 

DbuVKARD : 

costs  and  expenses  of  commission  of;  by 
and  to  whom  paid 871 

SltUXBBATBD  MUTIOKS': 

papers,  printing  of,  for  whoeo  benefit 847 

appeal  from  onler  Cf  county  court 847 

service  on  demurrer 847 

striking  cause  from  calendar 847 

(8ee  Jfo<iofM.) 

XQUALITT  OF  PABTTTION: 

directions  as  to 


Equity  : 

applic^uits  Ibr  admission  to  practice,  to  sus- 
tain saiUiiMCtory  e^juamabuu  on  law  ot.. 

JEVIDEMCB  : 

applicants  for  admission  to  practice,  to  sl. 
tain  satisJactory  ejuimiiiauon  ou  law  of. 
taken  by  stenographic  reporter 8M 

KXAMIM ATION : 

for  admission  to  practice,  when  and  where 
to  be  had ? 

applicants  must  sustain  a  saUsfiMStory  ex- 
amination   

applicaUon  Ibr,  nntier  section  381  of  Code. .  tfU 

quaiiflcations  of  applicants dstt 

EXAMIirATION  OF  BOOKS  AKD  PAPEB8 : 

application  to  be  upon  affidavit 881 

examination  of  witness 837 

BXCBFTIOMS : 

amendments  propoeed  to  a  case  or. . .'. 

Hied  and  served,  when  may  be  brougt  toU 

hearing 

irrelevant  matter  in m2 

to  be  settled  In  like  manner  as  cases 8t2 

what  to  contain tf42 

when  abandoned tHJ 

when  not  served  in  time 843 

within  what  time  to  be  filed 

EZBCUTOBS  AND  ADMIKISTBATOBS : 

actions  by  or  against,  when  to  have  prefhr- 
enoe 

applicants  for  admission  to  practice,  to  sua- 
tain  satisfactory  examination  on  law  of. . 

EXTENDIMO  TIMB  : 

by  ajustlce 843 

to  plead,  restrictions  on 8M 

.   Facto: 

material  to  the  issue,  justice  orreiteree  may 
svttle  cose  on,  as  required  by  either 
party 

questions  of,  not  to  be  discussed  <a  cxteMao, 
ou  appeal 846, 

settlement  of,  alter  decree  at  general  term, 

FABMBBS'  loan  AHD  TBU8T  OOMPANT  : 

deposits  to,  made  with.; 888 

orders  of  court  for  payment  of  moneys  by, 

what  to  state 870 

to  whom  made  payable 870 

drafts  upon,  by  county  treasurer,  to  be  ac- 
companied oy  certified  copy  of  order 870 

duty  of  secretary 870 

entries  of  deposits,  what  to  contain 870 

FBBS  and  COflTS  : 

not  allowed  to  teceiTer  beyond  actual  dis- 
bursements, except,  etc 878 

Filing  m otkb  of  issue  : 

clerk*sfee8 , 846 

laches 848 

FlUNO  UNDKBTAKINGS  AND  AFFIDAVTEB  : 

duty  of  plaintiff's  attorney 

i  udorsemen  t. 

papers  upon  procuring  injunction 

on  attachment 

practice  in  coturt  of  common  pleas 

Folios: 

to  be  marked  on  certain  papers 8S8,  8Bi 

Fokbclosubb  suits  : 

duty  of  sheriff  or  referee  in 88B, 

in  Ihnts  and  absentees  in 

judgment  in 

regulated 

surplus  moneys 

testimony  of  witnesses  to  be  signed  by 
them 

FOBEION  ISSUES  : 

new  trial  of 

FUBTBKB  BULBS : 

courts  of  record  and  general  terms  may 
make  such  as  they  may  deem  aeoessary.. 

Gbbbbal  tbbm  : 

AppeaU* 

noticed  Ibr • • 


Index. 
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Papen on tuch appedU 861 

fuho6  to  be  printiea  on  oater  margin 851 

to  be  furniened  tocoort 851 

to  be  printed,  and  how 851 

applicationa  fur  adraisfiion  to  practice,  to  be 

at r.....^ 823 

calendar  of. 846 

case  to  be  decided  on  question  of  fact  in  a.  8U 
courts  of  record  and,  may  make  such  furth- 
er rules,  not  inconsistant  With  the  fore- 
going, as  they  may  deem  neo^jssary 879 

hearing  of  causes  at,  only  one  counsel  to  be 

heard  on  each  side 853 

limitation  of  time  for  argument 853 

non-enumerated  motions  made  at,  when 
heard 882 

notes  of  issue  for,  to  be  filed  eight  days  be- 
'fore  eommeucement  of  court  at  which 

cause  may  be  noticed 846 

precedence  of  cases  before,  on  certiorari  in 
criminal  cases 851 

Good  moral  character  : 

applicants  for  admission  to  practice,  to  pos- 
sess  822 

what  considered  evidence  of. 822 

GUARDIAH  AI>  UTEM : 

when  to  be  made  by  attorney  of  court  who 

has  acted  in  behalf  of  guardian 8S5 

no  order  allowing  compensation  to,  exoept 

upon  aflidavit  to  be  made  by 855 

of  infitnt  plaintiff,  responsible  for  costs  of 

action 854 

]>ai*tition  snits. 854 

power  of 855 

removal  of 854 

who  may  not  be  appointed 854 

Guardians,  oenbral: 

a^  of  in&nt  to  be  ascertained 856 

appointment  of,  where    respondent  is  a 

minor 848 

attorney  or  ofBcer  court  to  act  as,  when  ap- 
pointed for  that  purpose  by  the  court. . . .  865 
bond,  to  be  in  douule  the  amount  of  estate 

ofward 856,  868 

duty  of  court,  on  appointing 1 856 

how  appointed 855,  866 

inlknt  may  present  petition 856 

petition  what  10  state 856 

moneys  arising  from  sale  of  real  estate  of 

infant 859 

not  to  receive  ftind  without  security. . .  .855,  856 
persons  claiming  moneys  arising  from  sale 

of  property  by 850 

petition  for  appointment  of^  for  that  pur- 
pose  856 

order  thereon 857 

presenting  petition 856 

principal  of  the  estate,  where  to  be  invested  856 
proceedings  relative  to  appointment  of. ... .  855 
proceeiis  of  sale  of  property  of,  when  to  be 

brought  into  court 858 

report  of 857 

security  to  be  given  on  appointing  general 

guardian 866,  858 

to  give  securit^r,  on  sale  of  infant's  estate. . .  856 
to  present  certificate  of  security  to  clerk. . .  856 
who  may  be  appointed,  and  In  what  oasc^ .  855 

Sale  0/ in/iua^9  reai  eaUUe 856 

application,  where  ma^te 867 

address,  etc.,  of  petition 857 

who  rosy  make  ap|»UcaUon 857 

what  estate  may  be  sold 857 

Hbarino  of  cau^s  : 

at  general  or  special  term,  only  one  coun- 
sel to  be  heai'd  on  a  side 853 

IMDORSEMKXT  :  . 

o.  ;amo  and  residence  of  attorney  or  party 
^person,  on  process 8atl 

Infants: 

if  of  the  age  of  14,  to  Join  in  petition  for  sale 

of  real  estate 856 

when  procee<ls  of  sale  of  estate  exceed  five 

hunared  (lollars 858 

where  eevci-al  Infants  Interested 858 

(See  Gitardian.    Ouardian  ad  litem.) 

tSJUHUnOH  GRANTED  EX  PARTE  .* 

filing  papcrij  upon 825 

onlcr  grauthig,  what  to  contain 878 


Sipreae  €o«it  Rales— Con/tnifeel. 

INQUESTS: 


FAOB. 


how  prevented 837 

in  what  case  may  be  taken 831 

form  of  afiidavit  of  merits 8;i7 

outof  the  order  of  causes  upon  the  caendiir,  837 
taking  after  the  acttial  filing  and  service  of 

an  affidavit  of  merits 837 

cannot  be  regularly  taken  on  fii*st  diiy  of 

trial  term 837 

defendant  laliing  to  appear,  plaintiff'  umy 

waive  a  Jury  and  take  an 8:)/ 

trial,  mode  of 8:t7 

when  defendant's  counsel  has  i.  right  tu 

appear  and  dcfond 837 

Insurance : 

applicants  for  admission  to  practice,  to  sus- 
tain satisfoctory  exatuiuanon  on  law  of. . .  822 

Irreoularfties  : 

to  be  specified  in  notice 844 

IRRBLBVANT  MATTER  : 

motions  in  respect  of .*. 838 

on  exceptions,  to  be  stricken  out 848 

IsqjCBS: 

how  to  be  settled 856 

note  of,  for  general  terms,  when  filed.. 846 

date  of 846 

order  of  reforence,  form  of 839 

deviation  from  general  rules. 830 

legal  and  equitable  causes  of  action  em- 
braced in  same  complaint 839 

issue  of  iiict  in  equity  case,  trial  of 839 

forming  an- issue  and  ordering  it  tried,  c^ 

Ject  of. 839 

Divorce  catea  .• 

settlement  of  issues  in 838,  840 

written  consent  to  refer  an  action  for  v.  —  840 
eiTor  of  Judge,  remedy  of  party  aggrieved 
by 840 

Issues  of  fact  : 

trial  of;  by  court 887,  838 

Issues  of  law  : 

how  heard * 846 

statement  of  fitcts  of  case,  with  reforence 
to  folios,  to  be  prefixed  tu  points 846 

Judge: 

granting  order,  after  application  for  has 
been  refused  by  another  judge,  when  re- 
voked   884 

printed  copy  of  papers  to  be  fYirnished  to. 
at  commencement  of  argument 847 

Judgment : 

against  absentees  only  when  property  Is 

attac  ed  and  security  given 

as  In  case  of  nonsuit 838 

book  to  be  kept  by  clerk 827 

by  defiiult,  when  may  be  taken 844 

not  to  extend  to  divorce  cases 844 

declaring  void  a  marriage  contract,  or  grant- 
ing a  divorce,  or  for  separation  or  limited 

divorce 877 

docket  of,  book  for 887 

exceeding  two  folios  in  length  to  be  num- 
bered  881 

for  sale  of  mortgaged  premises 86S 

in  divorce  cases,  only  entered  by  direction 

of  con  rt 877. 

in  morlgage  foreclosure  cases 863 

justices,  appeal  from 853 

lands  In  city  of  New  York  sold  under 864 

roll,  searches  for  conveyances  and  Incum- 
brances to  be  filed  wltn 806 

or  oi-der,  directing  the  payment  of  mom- 
or  afl'ecting  title  to  property,  may  be  en- 
rolled and  docketed  as  other  judgments. .  836 

on  special  verdicts,  how  applied  for 836 

to  be  docketed  only  In  ofllce  hours 827 

to  be  file<l.  entered  and  docketed  in  the 
office  of  the  clerks  of  the  courts,  during 

hours  for  iransantlng  business 887 

when  plalntiir  entitled  to,  upon  fliilnre  of  de- 
fondant  to  answer  complaint,  application 

for,  where  made 8S8 

where  to  be  appled  for  on  delkult 836 

Judgment  book  : 

as  required  by  J  279  of  Code,  to  be  kept  by 
olorKs  of  the  courts SV 
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JUDOMENT  OR  OSDEB : 

gnntlng  or  revising  a  new  trial,  appeal 
fh>m MB 

JUDOMBNT  BOLL : 

olHcial  aearcbct  for  cooveyances  or  incum- 
brances made  in  progress  of  cause,  to  be 
filed  with r..T. 

JUBIflPBUDENCE  : 

Applicants  ibr  admission  to  practice,  to 
sustain  satlslkctory  examination  on  law 
of. 

Jusy: 

notice  ofmodon  ibr  trial  by 

returning  to  deliver  Terdict,  plalntUT  need 

not  be  called 887 

when  trial  of  issues  of  Ikot  Is  not  provided 

Ibr  in  I  2&3  of  Code 

JuancK : 

extension  of  time  by 

granting  order  fbr  discovery  of  books  and 

papers,  m'ky  limit  its  eflbct 881 

power  of«  on  trial  of  isaaes  of  teet 887 

on  appeals  from  non-enumerated  motions, 

copies  of  papers  to  be  ftimished  to.. . . .; .  847 

JumCB'S  JUOGXBMT  : 

appeals  fVom  where  county  court  has  no  Ju- 
risdiction   

JU8TTCE*8  RETUKir : 

amendment  o£ 

Lands : 

in  city  of  New  York,  how  to  be  sold 

in  foreclosure  cases  of  inrants 864 

several  tract «  of;  lying  within  this  State 
owned  by  several  persons  in  common ....  887 

Law  of  sbal  and  pebbonal  propbrtt  : 

applicants  for  admi^slo  to  practice  must 
sustain  a  satisfhctory  examination  upon. .  SH 

LBorrrMACT  of  childbkn  : 

Questions  as  to,  in  actions  for  divorce 877 

LISM: 

priority  o£ 8i7 

Life  bstates  : 

annuity  table 881 

rule  for  computing  value  of  wilb^s  conting- 
ent right 871 

IJFB  IIfTBRF.8T  IK  MOMBTS  : 

bow  estimated 871 

Lunacy : 

allowance  of  commissioners  of;  to  be  fixed 
by  court. 871 

Lunatic  ob  habitual  dbunkabd  : 

committee  of  to  pay  money  to  petitioner  on 

whose  AppHc4it1t>n  petition  was  issued. ...  871 
committeeM  of^  when  costs  to  be  paid 871 

Mandamus  or  PROHiBrrroN : 

when  cases  become  an  issue  under  the  Code  888 

service  of  notice  of  motion  for 803 

costs 853 

writ,  generally 883 

MABBIAOB  OONTBACT  : 

jiidgraent,  declaring  void 879 

Married  woman  : 

next  fk-lend  of,  how  appointed 854 

MEBITK: 

affidavits  of,  to  prevent  Inquest 887 

Minutes  of  court  : 

books  properly  Indexed  for  keeping,  to  be 
keiJtby  the  clerk ;  887 

Moneys  :  * 

account  of,  how  kept 

brought  into  court,  by  order  of  court,  to  be 
paid  to  county  treasurer. .., 

form  of  petition  for  payment  of,  out  of 
court 

of  inflints,  not  to  be  paid  to  guardian  with- 
out security 85S,  800 

when  in  vested 858 

orders  for  payment  of. 8Sii, 

paymeutoC  out  of  court 880 


Mobtoage:  — irfiJI  Hi 

Applicaikm/or  Siif)MliS.«l|Si^>W.Vk 

nature  of  claims i:i\'jiKXi 

priority  of  claims '.?:  .f 

costs : HfiT 

forclosiire  by  advertisement 

ComouHng  amouni  due  on,  t^fpUoaUon  far 
juagmeTU : 

affidavit  to  obtain  reforence . .'. 

order  of  relbrence 

proceedings  on  reforence 

report  of  referee 

notice  of  Ks  pouieiw 

complaint 

answer 

decree  in  foreclosure 

vacating  decree 

oosts 

resale 

appeals 

rlgnts  and  liabilities  of  purchaser 

writ  of  assistance 

delivery  of  deed 

dower 

tend  er 

interest 

receiver 

S(Ue  <^land9  under  Judgntent  or  order  * 

notice  of  sale 

postponement 

Sale 

surplus  moneys 

dower  right  in  swrpins  moneys 

—  tenant  for  years 

priority  in  distribution 

costs  and  disbnnements 

Sherifto  uU  in  jMroelt  * 

resale 

sale  and  parcels 

To  beJUed  or  reeorded  h^ort  tonveifameo  ftf 
^ketiforr^kree 

MOBTOAOB  FORBGLO0UBB  : 

defendant  fklllng  to  answer  within  time 
allowed  for  that  purpose 

order  to  stay  proceecungs  In  sale,  may  not 
be  granted  byjudge  out  of  court. 

Mobtoage  fbkmisbs  : 

directed  to  be  sold,  consists  of -several  dla- 
trict  lots  or  parcels  of  land 

filing  report  or  sale  of. 

proceedings  relative  to  surplus  money  arla- 
ing  fW>m  sale  of. 

sales  of,  by  sheriff  or  referee 

surplus  moneys  arising  flrom  sale  oC  who 
entitled  to  serrice  ot  notice  of  application 
for  reference 

Motions: 

elasslfled,  what  enumerated,  what  non- 
enumerated MS 

contested,  not  to  be  heard  at  circuit 845 

where  noticed  or  brought  to  a  hearing 84S 

day  when  heard  

decision  of  cannot  be  regarded  as  ret  a^^ 

dieaia 

denial  of  a,  to  strike  out  as  frivolons tiSS 

denied  on  preliminary  objections,  mny  be 

renewed  on  merits 

discovery  of  new  evidence  gives  ahaoluie 

right  to  renew 

Snumt/eratoAt 

effect  of  negleot  to  ftimlsh  papers  on 

for  Justice  to  amend  return 

in  criminal  cases  may  heard  on  any  day. . . . 

papers  to  be  fhrnishM  on  .*. 

to  be  noticed  for  first  day  of  term 

whatare'they 848 

intended fora  new  trial 848 

made  to  court  on  notice,  asd  rule  not  appli- 
cable to  884 

.yon*  emunerated  t 

to  be  noticed  for  first  day  of  term  of  court,  8S 

what  included  in 846 

when  and  how  to  be  noticed 847 

notice  of  application  for  leave  to  renew. . . . 
notice  of,  for  trial  of  issdes  of  fhct  by  a  Jnr>*, 
omission  to  enter  order,  will  not  give  rignt 

to  renew 

order  made  upon  petition  in  special  pro- 
ceedings may  be  regarded  as  rf»  ntljudi- 
caU»  : 
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order  on,  by  defaiJl 844 

papcrd  to  bo  furnUhed,  and  by  whom . .  846,  847 
to  amend  evidence  taken  by  stenog"  ^bic 

reporter 840 

to  be  made  on  the  day  in  the  term  for  which 

noticed 862 

to  make  a  pleading  more  definite 833 

to  open  a  deflMili  ie  not  a  review  of  a  deci- 
sion   4 835 

to  strike  out  Irrelevant  matter 833 

to  strike  out  of  any  pleading  matters  alleged 
to  be  irrelevant,  within  what  time  to  be 

noticed 8S3 

two  motions  for  same  object 834 

two  motions  to  open  delhalt  made  at  differ- 
ent times 835 

whatever  can  be  done  by,  may  be  altered, 

modUlod  or  wholly  anaone 835 

when  granted  on  payment  of  costs,  or  per- 
formance of  conoition,  time  in  which 

party  to  comply 835 

when  notic<&d 833 

when  to  be  heard 98S 

when  to  be  noticed 847 

Hovnf  o  PAPBU : 

fbr  discovery  of  books  and  papers,  what  to 
state 830 

NaMB  or  ATIOBNST  .* 

or  party  In  person  to  be  indomsd  on  papers,  887 

Neootiabub  pafkb  : 

applicants  for  admission  to  practice  Co  sot- 
tain  satisfactory  examination  on  law  ot. .  8S8 

Kbw  nUAL : 

appeal  fk-om  Judgment  or  order  granting  or 

refiiiilng  a 845 

case  on  motion  for.    (9ee  Caae.) 

Intended  motions  for 840 

New  York  city: 

lands  in,  sold  under  Judgment  or  order  of 
court 864 

Next  fbieno  : 

for  married  woman,  appointment  of :  8^4 

KOM-SNUVJBRATBD  MOTIONS  ! 

clerk  to  deliver  certified  copy  of  rough  min- 
utes to  prevailing  party 824 

copies  of  appeals  m>m,  to  be  fumishod  to 

justices 847 

flltng  affidavits  and  papers  upon 824 

other  than   appeau  from    orders,   when 

heard 852 

l>aper8  ummI  on,  to  be  filed  with  the  clerk. .  826 
party  to  whom  paper  delivered  to,  neglect- 
ing to  fllo,  to  lose  benefit  of  order 824 

to  be  noticed  for  first  day  of  term  of  court,  833 

what  included  in 845 

when  order  on.  Is  entered,  all  papers  used 
on,  to  be  filed  with  the  clerk 896 

Nonsuit  : 

before  retloree * .  838 

plaintiff  may  not  submit  to,  after  Jury  have 

retired  to  consider  their  verdict 837 

plaintiff  may  submit  to,  on  a  hearing  before 

a  referee 837 

right  to  submit  to,  at  the  trial  restricted. . .  837 

submitting  to 837 

before  rensroo , 838 

Notes  of  issue  : 

appeals  fVnm  order  will  not  he  heard  unless 

notes  of  issue  have  been  duly  filed 881 

attorney  to  file  with  dork  of  court 879,  881 

for  general  term,  to  lie  flletl  eight  days  be- 

Ibra  oonimeqoement  of  court 846 

what  to  specify 881 

Notes  of  TESTmoNT : 

nut  to  be  taken  Uy  examining  counsel 837 

Nonets  > 

irrogi>1arlties  to  be  specified  on 844 

of  Appeamnce,  service  of,  by  attorney  of 

defendant,  deemed  an  appearance 828 

of  i^rvument,  case  on  certiorari   mny  l>e 

hrouMht  to  a  hearing  by  either  party. . . .  851 

of  otHim  to  surplus  on  a  fbreclosnre 866 

of  moti«\n 833 

of  nnn-ennmemted  motions 883 

of  rvt^inoi*!  equivalent  |o  appearance 828 


8«9iMM  Ctnt  Itttaf— ConlinMSit.  ^^cn* 

of  unsatisfied  lien,  to  be  given  to  person  un- 
der direction  of  court  on  filing  Judgment 
roll ."...... 868 

questions  for  argument  to  be  brought  befbre 
courton 844 

time  ol  notice 844 

to  sheriff  to  return  process 826 

Notices  of  aboument  and  of  motion  : 

order  to  show  cause,  where  made 840 

order  to  show  cause,  when  made 845 

specifying  Irregularities 845 

renewing  motion 845 

order  of  arrest 845 

motion,  when  made 845 

NuuiTrr  OF  mabriaoe  : 

what  to  be  shown  on  reference  as  to 875 

not  to  be  declared  by  defhult 844,  877 

Officebs  of  ooubt  : 

how  compelled  to  return  process 826 

to  act  as  guardians 858 

.  to  require  sureties  to  Justify. 

Official  seabches  : 

for  conveyances,  or  incnmbranoes,  made  In 
progress  of  cause,  to  be  filed  with  Judg- 
ment roll 

Obdebs : 

appeals  fVom,  when  to  be  heard 868 

application  for  leave  to  lenew  a  motion 834 

appointing  guardian,  when  may  be  entered,  857 
appointing  receiver  or  granting  Injunction 

ex  parity  what  to  contain 878 

costs  of^  must  be  a<!yusted  regularly 885 

decision  of  motion,  where  order  unappeal- 
able  834 

extending  time  to  answer,  restrictions  on 

obtaining 834 

foes  and  costs  of. 879 

fbr  appointing  guardian.    (See  Onardian.) 

for  discovery  of  books,  etc 8)0 

for  payment  of  moneys  arising  fi'om  sale  of 

real  estate  of  how  paid 889 

fbr  sale  of  infknt's  estate 855,  857 

granted  on  petition  or  i*elating  thereto,  to 

what  to  rcfbr 836 

granting  discovery  of  books  and  papers, 

what  to  specify 830 

Justice  granting,  may  limit  its  effect 831 

of  arrest,  plaintiff's  attorney  to  file  with 

clerk  undertakings  given  on 826 

of  court,  lands  InNew  York  city  sold  under.  864 
of  reference,   seeking  to  annul  marriage 

contract,  how  obtained 875 

of  surrogate's  court,  appeal  fh>m 848 

when  appeal  deemed  waived 848 

on  bank,  for  payment  of  money 860,  870 

on  petition,  how  entero<l 852 

o|)erates  as  a  stay  of  proceedings,  when. . .  830 
on  Judgment  directing  payment  of  money 
or  affecting  titie  to  property,  may  be  en- 

rollod  and  docketed 836 

peremptory,  to  file  security  for  costs 835 

i^fUsed  or  grantetl  conditionally,  no  subse- 
quent  application  to  be  made  to  another 

Judge 834 

rule  32  not  applicable  to  an  order  under 

}  244of  CkHle 835 

Sttbseqnentiy  granted  after  application  has 

been  reflisen  by  another  JudiKe 831.  837 

when  may  be  revoked 000 

Uking  of,  by  default ooo 

time  to  perionn  conditions  imposed  by 8:15 

to  operate  as  a  stay  ot  proceedings 8:il 

to  show  cause,  requested 844 

to  stay  procoenings  for  purpose  of  moving 

to  cnange  place  of  trial 853 

two  motions  for  same  object 834 

upon  banks  or  other  companies  for  pay- 
ment of  moneys  out  of  court,  to  wnom 

payable 860 

where  lavor  Is  granted  to  a  party  on  con- 
dition  835 

FaPERS: 

affidavits    and,   upon    a  non-ennmerated 

motion '. 821 

and  books,  how  discovered 830.  .<{  l 

bv  which  party  to  be  ftimished 8:i0 

ekhor  party  may  be  compelled  to  make  (\U- 

covory  of  boolcs  and    810 

indorsement  on,  by  attorner  or  party s.V) 

examination  of,  application  fbr  ^\P 
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exceeding  two  folios  in  length,  io  be  dle- 

tinctlv  nnmbered 832 

filing  of,  when  procuring  injunction 815 

for  court,  of  what  to  consist 847 

Ibr  general  term,  to  be  marked  by  folios  and 

pAnted 847,  861 

notice  of  Judgment 828 

onappeaf 848 

On  motion  to  be  JUed,  ndken  * 

within  ten  davs 895 

when  prevailing  party  fkils  to  file  affldavits 

used  on  motion 825 

on  non<enumerated  motions 838 

on  special  motions,  to  be  filed  within  ten 

days 827.  88S 

party  whose  duty  it  is  to  fhmish  on  enumer- 
ated motions,  to  serve  copy  on  opposite 

party 846 

pnnted  ropy  of,  to  be  fUmished  at  com- 
mencement of  argument 847 

service  by  mall 828 

to  be  legibly  written,  and  folios  marked. ...  882 
to  be  filed  in  county  specified  as  place  of 

trial :7. 884 

to  be  filed  with  clerk  when  residence  or 

place  of  business  caimot  be  found 827 

to  be  indorsed  by  attorney 887 

transfer  of,  on  change  of  venue 824 

what  to  be  fbmlshed  on  enumerated  mo- 
tions.  84«,  847 

Whore  JlUdt 

by  whom  filed 824 

on  appeal. 824 

FABOL: 

agreements  among  attorneys  not  binding  . .  828 
Pabtibs: 

rights  and  Interests  of  several,  not  oonlro- 
vertod  in  complaint 887 

Pabtition  of  lamd  : 

actions  for,  to  embrace  all  lands  held  in 

common 867 

all  lands  held  in  common  to  be  embraced  in 

an  action 867 

directions,  when  sale  is  necessaiy 868 

application  for  order  of  reference  867 

reference  as  to  title  in 867 

JU/erenee  in  partiHoh  * 

sold  by  referee 868 

separate  sctlon  fbr,  not  to  be  brought  with- 
out the  consent  of  all  the  parties  in 
Interest 807 

stay  of  sale  on  foreclosure  and 

when  cannot  be  made  without  prejudice  to 
owners 

Pabtkbbship  : 

applicants  for  admission  to  practice  must 
sustain  a  satisOiotory  examination  upon 
lawof 822 

Pabtt: 

proposiog  amendments  to  case  or  excep- 
tions, duly  of 848 

Pabtt  ur  intbreot  : 

allowances  to 871 

Pabtt  in  pebson  : 

service  on 827 

PATMKKT  of  MONET  OUT  OF  OOUBT : 

consents,  providing  for,  to  be  acknowledged 
before  ofllcer , 890 

Pebsonal  biortb  : 

applicants  for  admission  to  practice  to  sus- 
tain satisfectory  examination  on  law  of . .  822 

Petitions  : 

for  appointment  of  guardian 895,  856,  858 

of  inoint,  in  applicatloi^fer  appointment  of 

guardian 9Xi 

on  appeals  ttom  surrogates 818 

on  application  for  discovery    SW 

order  granted  on,  to  what  to  refer 836 

orders  on,  not  to  recite  contents  of RW 

what  to  state 8M 

Place  of  business  : 

attorney  serving  process  or  papers  to  add  to 
papers  or  process  son-cd  by  tilm 837 


or  residence,  when  cannot  be  feund,  semoe 
of  papers,  how  made 

mie  to  apply  to  persons  proeeentin^  or  de- 
fending In  person 

Place  of  trial  : 

how  changed. 

transfer  ol  papers  on  change  of 

Plaintiff: 

may  submit  to  a  nonsuit  on  a  hearing  before 
a  referee 

need  not  be  called  when  Jury  return  to  de- 
liver verdict 

no  right  to  submit  to  nonsuit  after  Jniy  haw 
gone  fh>m  bar  to  consider  of  their  verdict,  811 

may  Btlpnlate  to  try 

Pleadings  : 

applicants  for  admission  to  practioe,  to  sus- 
tain satisfectorv  examination  on  law  of. . . 
exceeding  I  wo  folios  in  length,  to  be  dia- 

tinctlv  nnmbered 

to  be  plainly  written,  and  folios  marked. . . . 

for  the  court  on  appeals 847 

time  to  plead,  restrictions  on  appUcatiosi 

for 8U 

to  whom  return  when  not  legibly  written. .  80 

objections  when  waived 8SS 

when  copies  not  to  be  given  ont  in  div<»ee 
oaaes....* *. 877 

POINTS: 

concise  statement  of  feots  of  the  ease  to  be 

prefixed  to 646 

pnn  tl  ng  of gsi 

statement  effects  of  case  upon,  when  neces- 
sary, to  be  served  and  ftunLshed. 816 

Pbacticb: 

applicants  for  admission  to  practice,  to  sue- 

tain  satlsfectory  examination  on  law -of..  8a 
when  not  provided  for  by  rules. 909 

Pbsfbbbed  CALENDAB: 

ease  on  eerHormri  to  be  placed  on.  filing 
proper  note  of  issue 861 

PBEFEBBED  causes  : 

derk  to  place  at  head  of  calendar 

enumerated 

parties  desiring  to  liave  cases  heard  as,  to 
notify  clerk ass 

preferred  cause  exchanged  for  one  not  pre- 
ferred, loses  its  prttfmnoe 839 

Pbincipal  and  agent  : 

applicants  for  admission  to  practiee,  to  sua- 
tain  satlsfectory  examinanon  on  Isw  of. . 

Pbincipal  and  subett: 

applicants  for  admission  to  practice,  to  sns- 
taln  satlsfectory  examinafion  on  law  of. . 

Pbivate  aubeements  : 

between  parties  or  attorneys 

PBOCEEDINGS  in  a  cause  : 

private  agreements   relative   to,  between 

Girtles  or  their  attorneys,  when  not  bind- 
g. 

Pbocbss: 

compelling  return  of 

name  of  attorney  or  party  in  person  to  be 
indorsed  on :... 

Production  of  books  and  papbbb  : 

(See  Ditooverf  qf  Bookt  and  Papen,) 
PBOGBESS  of  cause  : 

offlf^ial  searches  made  In.  relaUve  to  con  v^- 
ances  or  incumbrances,  to  be  filed  with 
Jndgmcnt  roll 

Prohibition  : 

return  to  a  writ  of. 

Pbopertt  aitd  effects  of  a  dbbtob  : 

receiver  of,  his  duties 878 

Question  of  fact  : 

case  decidc<l  on,  in  general  term 844 

Justice  or  referee  to  settle  the  case  on,  as 
required  by  either  par^ 

Real  and  pebsonal  propebtt  : 

applicants  for  admission  to  practice,  mnst 
sustain  a  satlsfectory  examination  on  law 
of 
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g«yff»—  CmK  KilM    CtmiinMid,  'aob. 

RJKAL  KSTATB: 

tales  of.  in  New  York 8N 

proceecu  beloDgtng  to  infimts  to  be  broajfht 

Into  court,  anlctts  security  given So,  859 

when  may  be  sold  in  {Mtroela 886 

BBCBIVES: 

appointed  ear  jMrfe,  by  order  granting  in- 
junction  878 

lees  on  costs,  when  not  allowed  to 870 

of  property  and  eflbcts  of  debtor,  powers 
and  authority  of 878 

Power*  and  duties  i 

as  to  receiver's  generally 878 

fees  of. 878 

who  are  not  receivers 878 

UabUitjr  of  receivers 878 

.  ii^unction  order 878 

'  fees  and  costs  of. 879 

Rboovbry  of  monbt: 

actions  for,   whose  sommons  has    been 

served  by  publication 836 

nnder  section  IMofGode 888 

Rxvbbbb: 

not  to  be  nominated  by  party  In  divorce 

cases 878 

submitting  to  nonsuit  before 838 

form  of  report 838 

proceedings  of  reference  other  than  that  of 

issues 838 

referee  to  report  fl&cts  found  by  him 838 

remedy  when  either  party  is  dissatisfied 

with  report  of. 838 

bringing  cases  for  review  before  the  general 

term 838 

questions  of  Ihct,  decision  upon 888 

mone^  demand,  action  on 838 

plaintiff  may   submit  to  a  nonsuit  on  a 

hearing  Kiefore  a 838 

report  oC  to  be  llled  with  testimony 838 

settlement  of  fhcts  after  trial  by 844 

BCFEKBB  AND  SPECIAL  QDABDIAJT  : 

appointment  of. 857 

rplerence 858 

Infiint  wifb 858 

secuilty  by  special  guardian 858 

bringing  proceeds  into  court. 8S8 

payment  of  sale  moneys 859 

BSlrBBBNCB: 

astoinfiint'sestate 86ft,  867 

as  to  partition  ot  lands 868 

as  to  title,  in  partition,  on  aefhnlt,  when 

infhnts  and  absentees  are  parties. 867 

court  will  onier.  In  application  lor  divorce.  872 

in  case  of  alMcnt  defendants 8.^9 

In  divorce  cases 8*36 

in  special  cases 838 

other  than  foi  the  trial  of  the  Issues  in  an 

action 838 

to  compute  amount  due  on  mortgage 859 

to  annul  a  marriage  on  ground  that  party 

was  under  tho  age  ol  legal  consent 875 

to  appoint  guanlian 857 

to  take  proof  of  fkcts  charged  in  a  complaint 

for  separation  or  limited  ill  vorce 876 

when  onlerecl,  where  executed 836 

when  plaintiff  may  bo  examined  upon 876 

Rbpokt: 

excceiling  two  folios  In  length,  to  be  dis- 
tinctly numbered 832 

of  gturdian,  what  to  contain 857 

lUFOirr  OP  BBFEREB : 

exceptions  to 838 

fiirm  of. 838 

proceedings  to  set  aside 840 

review  uf 840 

to  be  flied  with  testimony , 838 

to  flnil  oil  questions  of  mot  as  may  be  re- 
quired by  either  party,  and  bo  material 
to  the  issue , 840 

JBbplt: 

separate  onuses  of,  to  be  numbered 83S 

Rbpobter : 

of  decisions  to  be  appoi  n  ted 81 

IUB8IDENCB  OF  ATTOBMEY  OB  PAKTT  : 

to  be  indorsed  on  paper 827 

When  cannot  be  lonnd,  papers  to  be  filed 
)prltholeik 937 


SiprMie  CtBrt  Mm    Continued, 

BB8TBICTIOM8 : 

on  applications  for  time  to  i^ead 

Bbtaikkb  : 

when  an  appearance  deemed  a < 

JlBTUBM: 

of  Justice,  amendment  of. 86S 

sheriff,  how  compelled 826 

to  a  writ  of  mandamus 862 

to  a  writ  of  prohibition 862 

Bulb: 

courts  of  records  and  general  terms  may 
make  such  further,  as  ihey  may  deem 
necessary 870 

w  hen  to  taxe  effect 879 

Sale  of  xobtoaoed  fsemisbs  : 

Judffment  for 888 

on  foreclosure 859 

surplus  moneys  arising  finom 868 

Sbabches : 

for  conveyances  or  Incumbrances,  to  be 
filed  with  Judgment  roll 

SBCUBITY  : 

guardian  ad  litem  to  give,  before  he  receives 
any  money  or  property  belonging  to  in- 

fknt 866 

duty  of  Justice  or  officer  approving  of. 826 

on  sald-of  real  estate  of  infknt 868 

Sbvtbhcb  of  subbogatb'b  ooitbt  : 

appeal  ftrom 94S 

SBFABATB  DEFEM8B0,  BTO.  : 

to  be  numbered 882 

Skpabatiom  : 
(See  ZXeoroe.) 

SBBYICB  of  SUMIIOM'S  .* 

affidavit  of,  what  to  contain 881 

on  attorney  or  par^,  not  giving  residence,  827 
when  made  by  any  person  other  than  the 
sheriff 881 

Sbttino  aside  as  ibregulab  : 

non-enumorated  motions,  when  entenM, 
unless  papers  used  on  are  filed  with  derki  826 

Sheriff  : 

How  »kerif*i  return  eompelled 826 

service  of  summons  by  other  person  than, 
if  under  age,  affidavit  of  service,  what  to 

state : 831 

to  file  affidavit  on  arrest 826 

show  cause,  order  to 8SI,  844 

non  iwyment  oflbes   826 

liability  of  sheriff 826 

stay  of^  proceedings 826 

Special  motion  papebs  : 

to  be  filed 824 

Special  term  : 

.   on  hearing  of  canses  at,  only  one  counsel  to 

be  heanT  on  each  side 858 

what  motions  to  be  made  at 846 

when  exceptions  may  be  brought  to  a  hear- 
ing at 838 

Special  vbbdict  : 

how  settled 840 

STATEXEIiT  OF  FACTS  : 

on  appeal  to  aeneral  term 844 

to  be  prefixed  to  points 816 

effect  of  omission  to  prefix 846 

*  Staying  pboceedinos  : 

of  sale  on  Judgment  in  partition 

on  sale  in  foreclosure,  when  wlU  not  be 

granted 

may  not  be  granted  by  Jmlgo  out  of  court . . 
order  directing  discovery  and- production  of 

books  and  papers,  to  operate  as 831 

order  for,  for  purpose  or  changing  place  of 

trial,  will  not  be  granted 868 

STENO<iBAPHlC  RBPOBTKB  : 

evidence  taken  by 840 

Stipulations  : 

stipulations  In  conn 

stlpuhitlons  out  of  court 


908 


Iin>Bx. 


CmtC  Mmlm—ContinuU,  paqs. 

who  may  stipulate 829 

mistake g29 

court  of  appoBls 820 

fraud %jo 

^SmKUiO  GA8B8  FROM  GAUKDAK  : 

of  general  tenn MS,  847 

BUMMIIIQ  UP: 

in  trial  of  issues  of  fiMts  mily  one  coonael 
allowed  on  each  side 887 

not  to  occupy  more  than  one  hour,  nnleas 
by  consent  of  court 887 

Summons  : 

divorce  cases,  affidavit  of  service  of. 881 

proof  (tf  service  of. 851 

SI7MMON8AKO  COMPLAINT: 

stfrvice  by  any  person  other  than  the  sherlif  881 
by  person  under  Mge,  affidavit  of  service. . .  881 

SURmss: 

to  Justify,  and  bonds,  etc.,  to  be  acknowl- 
edged   

affidavit 

amendment 

SiritETr : 

attorney  may  not  act  as,  on  any  undertake 
ing 

8DBPLU8  MONET8 : 

ariaing  from  sale  <tf  mortgaged  premises . . . 
on  foreclosure  sale,  how  applied  for 886 

SURROOATB'S  OOUBT : 

appeal  trova  order,  decree  or  sentence  of . .  848 
when  appeal  considered  waived 847 

SUBBOOATB'S  DKGBBB : 

Appeal  from 848 

parties  to  the  appeal 849 

appeal,  when  brought 849 

appeal,  how  brought 630 

appeal,  where  brought 850 

appeal,  proceedings  on sftO 

costs , 8M 

appeal  to  court  of  appeal 861 

Tenant  bt  the  oubtsst  : 

allowances  to,  not  to  exceed  one-half  of 
principal  sum 871 

Tenant  for  life: 

allowances  to,  in  no  case  to  exceed  one- 
half  of  the  principal  sum 871 

Tenant  in  dower  : 

entitled  to  annual  interest,  or  income  of  any 
sum  paid  into  court 871 

Terms : 

general  notes  of  issue  for 846 

special,  what  motions  heard  at 851 

Testimony  : 

ihcts  proved  may  be  substituted  fbr :  840 

in  foreclosure  cases 838 

Time: 

allowed  counsel  on  an^ment 858 

defendant  fhiling  to  answer  In  Ibreclosnre 
sales  within  time  allowed  for  that  pur- 
pose   899 

extension  of,  by  a  Justice 848 

for  flling  notes  of  issue  to  be  tried  at  general 

term 846 

occupied  in  summing:  up  on  trial  of  issues 

of  nw't 8J7 

of  serving  notice  for  bringing  questions  be- 

fora  court  for  settlement 844 

to  com  pi  V  with  comlitlons  in  order 853 

to  reply  to  motions  granted  condilionaUy  or 

on  payment  of  eosts 835 

ifhen  rules  to  tak«  (Sflbet. . . ,, 879 

Teacie  or  parcels  of  land  : 

.  lying  f n  this  SCaite  and  owne4  by  sovertl  per- 
sons ii^  c^n^mon 867 

Transfer  of  papers: 

on  change  of  place  of  trial ...,  824 

Treasurer,  oou^tt  : 

(See  Couniy  'fYfM»urer.\ 
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Trial  : 

course  of  counselor  prescribed 

of  iasues  of  Ihct,  one  counsel  only  on  each 

side  to  examine  or  cross-examine  wltaesa, 

or  sum  up 

order  staying  proceedings  fbr  purpose  of 

oiianging  place  of,  will  not  be  granted.. . . 

testimony  taken  down  in  writing 

where  not  provided  for  In  ^  tti  of  Code. 

may  be  tried  by  jury 

papen  to  be  Sled  in  coan^  specified  as 

filaceof 8M 
en  place  oi,  changed aai 

Trust  company  : 

accounts  with,  how  kept. 889,  S78 

drafts  upon,  to  whom  payable. 3«0 

to  be  accompanied  by  certUed  copy  of  or- 
der  8n» 

moneys  deposited  with,  to  be  to  the  crdit  of 
the  county  treasurer HO 

inn>BRTAKiNO : 

attorney  may  not  be  surety  on  any 

given  on  order  of  arreet,  to  be  filed  by 

plaintiff's  attorney,  with  derk  of  court... 

index  tobekeptbyelerksof  eonrts 

to  be  filed.......... 

to  be  proved  or  aoknowledged 

when  not  fllod.  deChndaoT  may  move  to 

vacate  proceedings  fin  Irxegolarity 

Union  trust  company  : 

deposits  to  be  made  with 

orders  of  court  lor  payment  o^  money  by, 
what  to  state 

Unsatisfied  lien: 

persona  haring,  to  be  noCifled 

Value  of  life  estate  : 

how  computed 871 

liib  annuity  table 

Venue: 

in  affidarits  concerning,  either  party  may 

state  nature  of  controversy 

(See  Place  of  Trial.) 

Verdict  : 

plaintiff  may  not  submit  to  nonsuit  after 
Jury  have  retired  to  consider 817 

plaindff  need  not  be  called  when  jory  re- 
turn to  bar  to  deliver  their 8S7 

Waiter: 

of  appeal  fh>m  order,  decree  or  sentence  of 

surrogate's  court 848 

of  right  to  make  a  case 841 

Wills: 

applicants  for  admission  to  practice,  to  sus- 
tain satisfkctory  examination  on  law  o£. . 

Witness: 

examination  of,  at  cireuit,  regulated 837 

on  trial  of  issues  of  fkct 817 

testimonv  of,  in  foreclosure  cases,  to  be 
signed  oy ,.. 

Writ  of  attachment  : 

when  to  be  issued  against  officer 

Writ  of  inquiry  : 

when  ordered,  when  executed 

Writ  of  mandamus  : 

return  to  a ', 

Writ  of  prohibition  : 

return  to  a 


SirctlM: 

Becoming  insolvent,  new  undertaking  may  be 
ordered STS 

Defendant's  qnaliflcntion  and  Justification  of.  877 

Exceptions  to,  and  pn>ceodings  thereon  in 
actions  of  replevin.    (See  B^evin.) 

exception  to  sufficiency  of,  by  plaintiff,  to  be 
jrli'en  within  three  flays ." 417 

Wnon  deemed  waived.  *. 417 

SusliflttAtlon  and  Justification  of,  on  arrest...  877 
n  claim  of  property  by  third  person S3^ 

To  be  rosinsots  and  fk-eeholders 417 

^hon  shall  JusClf^'. ,. , 417 

(See  BaU.  Sfef4^p,} 
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Actions  oo,  within  Jarisdlction  of  Jnstioe  of 

pettce 61 

(See  JSondB.    UwiUriakingt.) 

SwrtSBtA: 

Appenla  from  t 

notaffeetedby  parttWoofCode 808 

coats  on 8US 

examination  of  parties  and  witnesses  before  746 

county  Judge  to  act  as 80 

codrta  of  record  may  iierform  duties  of,  in 

certain  cases 81 

election  of,  may  be  provided  for.  80 

special,  may  be  provided  for 80 

may  be  elected  in  counties  wtiere  popula- 
tion exceeds  tbrty  thousand 80 

stenographer,  New  YorlL,  may  appoint  a. . .  447 

duties  of. 447 

qualidoatians  of. 447 

salary 447 

salary  of  surrogate 80,    61 

may  be  establisbea  by  board  of  supervisors   80 

51 
not  to  be  diminished  doting  term  of  ofllee  .    80 

61 

to  l>e  paid  from  eoonty  treasury 80,   51 

tenure  of  office  of  present  occupants 81 

term  of  office 80 

(;»ee  Judiciary  ArUcle  of  ConHUuHon.) 

SflrrofsaUs'  C^arto : 

How  relieved  in  oertain  eases 81 

Jurisdictiou 84 


T. 

Taklig  PerMiul  Prapeity: 

Action  for,  to  be  brought  within  six  yean. ...  106 

TalBftN^  Jaha  A.: 

Associate  Justice  supreme  court,  fourth  de- 
partment      40 

Tappca*  Abnluia  B«: 

Associate  Justice  supreme  eonrt,  second  de- 
partment     40 

TaiatiM : 

Of  costs 608,  607 

(Soe  AddUional  AUowanc:) 

Technical  Ilcfeeis: 

J udgpient  not  reversed  for 884 

Teasats  .* 

In  common.    (See  ParHu  to  AeHon$.) 

Of  deceased  Judgment  debtor  may  be  snm- 
moiic<t  to  show  cause  why  Judgment  should 
not  be  eiiforce«i  agHinst  esl^te  of. 725 

Piissession  by,  deemed  pouession  of  land- 
lord    101 

When  landlord  and.  may  he  Joined  as  defend- 
ant   188 

(See  JohU  Debtara.) 

Teaaato  la  CaaiaMa: 

(6ee  Parties  to  Action,) 

Tcadcr: 

Howmade SS6 

Before  action 856 

(See  Qfer.) 

TtrBM  : 

Appointment  of,  to  be  trasnmitted  to  and  pnb- 

liithed  by  secretary  of  State 47 

Extraordinary,  governor  may  appoint 46 

Inability  of  Judge  to  hold,  another  Judge  may 

preside  at 47 

In  arranging,  Fulton  and  Hamilton  county  to 

be  considered  as  one  county 45 

Of  county  courts 53 

Of  supreme  court,  circuit  court  and  court  of 

oyer  and  terminer 40,    46 

Tcrritarlsl  Jarisdlctiaa : 

LimiU  of. 86 

iMtlBMBJ  : 

Need  not  lie  returned  where  demand  exceeds 

fifty  dollars 703 

Of  oarUes 741,  748 

122 


TttOmmj'-Coniimud.  'AGm 

Of  witnesses .-  748 

(See  Supplementani  Proeeedimg*.   Judiciary 
Article  qf  ConetUuiion.) 

TMag  ta  Actiaa : 

Action  by  assignee  of. 180 

Assignment  of,  not  to  prejudice  defense 180 

Whatmay  l>e  assigneuas  a 180 

Tlaie: 

Computation  of. 760 

On  notice  of  motion 778 

For  publication  of  legal  notices 776 

If  last  day  be  Sunday 760 

Double,  when  service  is  made  by  mail 778 

Forappeal 658,  607,  767 

For  commencing  actions  in  general 97 

As  applied  to  Justices'  courts 61 

For  notice  of  b*ial 447,  460 

For  return  of  execution  for  delivery  of  per- 
sonal property 68 

For  service  of  notices,  etc 778,  773 

Of  order  of  arrest 856 

For  the  recovery  of  real  property 97 

Other  than  for  the  recovery  of  real  property  108 

Genera]  provisions  as  to 106 

Objection  that  action  was  not  taken  in  time, 

to  be  taken  by  answer 97 

Of  commencing  action.    (See  ChM  AcHone.) 
Of  restraint  by  injunction,  when  not  to  be 
computed  in  limitation  of  time  for  making 

appeal 58S 

To  answer  on  demurrer  extended 888,  876 

To  amend  comulaint 889 

Alter  service  of  order  of  arrest 866 

To  answer  summons,  when  Iwgins  lo  ran. ...  178 

To  reply,  extended 876 

To  return  execution 540 

To  serve  complaint  after  demand  — 161 

To  take  proceedings,  except  to  take  appeal, 

may  be  enlarged 767 

When  may  be  enlarged  or  extended 767 

Within  wnich  to  amend,  of  course 819 

Tttto: 

Need  not  be  set  forth  In  answer  to  action  to 

recover  property  for  damages 805 

Of  action,  not  ckianged  on  appeal 616 

Of  affidavit 768 

To  property  sold  on  execution 68 

To  real  property,  acthms  involving  not  within 

Jurisdiction  of  Justice  of  the  peace 71 

Answer  o    title  in  Justice's  court 78 

Certificate  that  title  came  in  question 73 

costs  w  ben  title  comes  in  question. 71 

T^rli: 

Outside  of  territorial  limlta— Jnrisdictioii  of 

SUte  courts 84 

In  another  State 86 

Ttwa  Meetfag  IHiy : 

Service  of  process  on 160 

Irade  Hark : 

(See  /f^iinefiofi.) 

Traascrflpt  af  JadgaMit  : 

Of  Justice 77 

To  bo  filed 588 

Effect  of  filing 588 

Traasrar : 

Of  interest,  not  to  abate  action 189 

Of  papers,  on  change  of  place  of  trial. .......  151 

Of  time  for  hearing  moUon  pr  order  to  show 
cause.    (See  Aengnmcni.) 

Traasfer  af  Caascs  : 

From  county  court  to  supreme  court 50 

From  Justice's  court  to  supreme  court 76 

From  mayor's  or  recorder's  court  to  county 

court 54 

From  superior  court  to  supreme  court 54 

TraailUry  Acttaas : 

Place  of  trial  of.    (See  Trials  place  of.) 

Trial  by  Jary: 

Additional  jubors  : 

mmie  of  trial 451 

Jointand  several  contract 451 

affidavit  of  merits 461 
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wheL  not  nefieflsary 451 

->  on  the  part  of  the  plalatifT. 4ftl 

—  onei  to  prevent  an  inquest,  sufficient. .. .  461 

—  cannot  be  used  for  a  double  purpose 461 

—  wtiere  the  cause  is  called  in  Its  order —  461 

—  by  whom  to  be  made 451 

—  contents  of. 452 

—  mine  and  serving  copy  of. 452 

—  mocto  of  service 462 

when  inquest  may  be  talcen 463 

rights  of  defendant  on  inquest 45;! 

CO  unterdaim 453 

issues  of  fact 45S 

allegations  denied  must  be  proved 463 

waiving  inquest 453 

opening  inquest 463 

not  appealable 453 

readiness  for  trial 463 

separate  trial— appearance  and  defense. ...  454 

trial  by  pieoe-meau 454 

qualilication  ot  jurors—lbes 464 

ohallenge  fur  fkvor 454 

retfection  of  evidence  by  the  Judge  aa  trier. .  454 

Irregularity  in  drawing 464 

waiver 464 

sti'uck  jury 454 

when  plaintiff  may  begin 454 

when  detleudant  may  begin 454 

maiter  of  discretion 466 

addressiuK  the  Jury 455 

opening  the  case .' 465 

objections  to  pleadings 455 

—  when  to  be  raised 455 

—  striking  out 465 

•—  disregarding  counterclaim 46o 

—  eleetion 455 

postponement 456 

—  discretionary 456 

—  pending  trial 455 

—  tendering  costs 466 

Ckaroe  to  jury  .• 

quesuons  of  law 460 

questions  of  fiiot 400 

■costs 460 

suggestion  instead  of  exception 400 

directing  rerdlct 400 

requesting  to  chaige 460 

retusal  toctiarge 460 

charge  held  c-orrect 461 

—  held  erroneous 461 

—  exceptions  to 462 

use  of  documents  by  Jury 462 

detaining  Jury 462 

separation  of  the  Jury 462 

improper  interiljrence  with  the  Juij 462 

misconduct  of  jury im 

sealed  veidict 462 

correcting  verdict 402 

polling  iury 462 

when  trial  terminates 46S 

exceptions  generally 468 

matters  of  discretion 468 

removal  ol  the  ground  of  objection 468 

exception  to  a  part  ot  a  charge  of  a  Judge..  463 
exception!)  to  testimony  wholly  immaterial.  468 
exceptions  to  the  fladtngs  of  a  reAree  upon 

matters  of  Ikct 463 

question  by  Juror 468 

E  root  aliunde 463 
earing,  in  11  ret  instance,  at  general  term..  468 
irregularities  at  circuit 463 

Bxaminatiim  of  wUnestet  t 

Jeadiug  questions 455 

recalliiig  witneasos,  limiting  the  number. . .  456 

cross- examinadon 456 

party  may  be  required  to  slate  nature  and 

materiality  of  testimony 456 

proof  to  lie  put  In  before  resting 456 

order  of  proof.....  466 

voir  dire 456 

protecting  witness 456 

oiijections  and  exceptions 456 

cre<libilitjr  of  witness 457 

wltlidrnwing  and  striking  out  evidence ....  467 

impeaching  own  witness* 4.'>7 

contradicting  testimony 467 

Juror  a  witness 467 

niwbund  and  wil^ 457 

ITonauii  t 

may  be  ordered,  when 457 

must  spocliy  grounds 457 

request  to  submit  to  Juiy 458 

conflicUng  tcsUniony 458 

when  court  may  nonsuit 456 


■Md  %y  Jiry— Con/tttucil.  pj^w- 

when  court  may  not  nonsuit 4Si 

misnomer & 

refVisalto  nonsuit 4sA 

questions  of  negiigenoe  ia  eonnecUon  witli 
nonsuit. 4S8 

—  on  plaintiff's  opening 4SA 

—  questions  for  tue  Jury 4i0 

—  wliat  relusal  to  nonsuit  impUea ise 

—  credibiUty 456 

—  usuiy 450 

—  suspending  Judgment 469 

—  dismissal  equivalent  to  nonsuit iS» 

—  not  a  bar  to  second  action 159 

—  equitable  relief. iS» 

—  rulings  and  exceptions  ai  the  (rial..     .      459 

—  production  of  documents 459 

—  production  of  chattels 459 

—  exhibiting  Injury 450 

—  changing  ground  of  action  or  defease. . .  450 

brrher  pabtt  may  bkuto  188ub  to  twlal  .. .  450 

Emtbt  of  tsbdict  : 

Judgment  to  be  entered  except  In  two  cases  460 

clerk  may  amend  entry 460 

authentication  of  exceptlona. 460 

separating  exceptions 460 

motion  u|>on  the  minutes 469 

conatrucuon 460 

independent  remedy 470 

(bee  New  TriaL) 

GBUBRAL  AMD  8PMC1AL  TUDICT  DBFOIBD : 

general  verdict. 464 

special  verdict 464 

mixed  verdict 464 

In  AcnoMO  for  sbcovbrt  of  momby  oiri.Y, 

JURY  TO  AOBESB  OAHAOBS 

On  SPECIAL  FlMDtNO,  WITH  GENBBAL  TESDICT. 
FOBMBR  TO  OOS1VOL : 

dutngiug  verdict  fixmi  one  par^'a  fliTor  to 

the  other 

verdict  on  some  of  the  ooants 40 

apecial  matter  controls 468 

as  to  conforming  the  verdlot  to  the  ilndiags 

of  the  Jury 486 

as  to  confonning  thcTverdict  to  the  actual 
Intention  of  the  Juran 468 

PLAUTTIFF  TO  FURNISH  COURT  WITH  OOPY 
SUMMONS,  PLRAJ>INGS,  KTC..-. « 464 

TERDICT  in  an  ACJTION  FOB  BBOOTBBY  OF 
SPECIFIC  PBB90NAL  PROPERTY,  WHEN  IN  AO> 
TION  FOR  RECOVERY  OF  MONEY  ONLY,  OB 
BEAL  PROPERTY,  JURY  MAT  BENDER  BITHER 
GENERAL  OR  SPECIAL  VEKDICT  :  AND  WHEN 
COURT  MAY  DIRECT  SPECIAL  FINDING  : 

A^iom /br  the  reoooerp  qf  moni^  oniy 465 

AcUoM  Jitr  the  recovery  qf  tpeci/lc  permnnal 
property* 

general  verdict 465 

alternative  I udgment i65 

several  detendauts 465 

supply  omissions 465 

assessing  danuiges 465 

form  of  judgment m 

effect  of  former  verdict 465 

directing  vei-dict 465 

Jn'generalt 

several  issues 461 

in  actions  «ar  <le{iclo  against  several  defend* 

ants 166 

intei*est,  when  allowable ....  W 

—  when  not  allowable 166 

—  exception  to  allowance  of  interest 467 

•—  for  improper  allowance  of  interest 467 

where  no  objection  to  the  allowance  ollnter- 

est  is  mude 467 

question  of  allowing  interest  from  time  of 

bringing  action 467 

compound  interest 467 

where  greater  damages  than  arc  claimed  in 

the  complaint 467 

single  damages  may  be  recovered 467 

douule  and  li'eblc  damages 467 

severance  of  damages— when  they  cannot 

be  sevei^Ml 467 

—  when  damages  may  be  severed 467 

—  when  the  damages  may  be  Joint  or  sev- 
eral  467 

— r  severance  by  mistake 466 

—  but  one  satiefiiction 468 

conditional  damages 468 

correcting  verdict. 466 
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special  questions 466 

omiflsiuus  to  find 456 

miitiiig  several  ii^uries 466 

mandamns : 466 

Trial  %y  Referees: 

jtU  icMMS  r^eraUe  bv  oofueiU  * 

oondent  In  writing  wtien  ucccssanr 484 

consent  in  wi-iting  may  be  waived. 484 

irregiUari  ties 464 

entering  on\er,  nunc  pro  tune 484 

example  of  suttcient  consent 484 

in  action   for  divorce,    order   cannot    be 

jrranted  by  consent 484 

reference  not  converted  into  arbitration 485 

-    rendering  report  defined 486 

KkTERKES,  how  CU08KM : 

Adjournment  of  hearing  • 

reasonable  discretion 494 

referee's  own  motion 484 

terms ^ 4M 

atljonmnientB  not  foi*mally  made iH 

absence  or  counsel 4M 

absent*^  of  witnesses 494 

An  order  is  necessary  * 

mnst  be  order  of  the  court 488 

the  order  cannot  be  appealed  ^m 489 

Appeal— date  of  issue  i. 

date  uf  issue  on  calendar 607 

AmetU  from  judgment  t 

within  what  time  appeal  must  be  taken  ....  605 

indirect  extension  of  time 605 

extHiptions  served  and  case  made 605 

authority  of  the  <u>urt  on  review 605 

appeal  only  method  of  review 505 

secondary  evidence — poyver  of  referee   ....  606 
Jadgmeiit  on  ground  not  preseuted  by  jilead- 

ings 605 

no  exceptions  take  — no  review 605 

example  of  a  general  exception 605 

Appeal— proceedings  on : 

irregularities  of  referees 605 

what  must  be  done  to  eulltlo  to  review 505 

•  examples  in  which  the  court  refuses  to  iii> 
turfc*re  with  tue  referee's  discretion— ad- 
journments  506 

•question  of  waiver 500 

principles  governing  review 508 

conflict  of  testimony 606 

iinijrupcr  atluii->siou  of  testimony 606 

all  issues  disposed  oC. 506 

pro|>er  exception 600 

exrejttion  abandone*! 50ii 

when  new  trial  grantetl *. . .  506 

wuijrht  of  evidence  must  be  clearly  against 

finding 606 

what  necessary  to  prevent  afllrmation  of 

judgrneut 606 

controlling  statement  of  IHcts 606 

erroneous  evidence  admitted— new  trial....  606 

law  and  facts 506 

Appeal  to  court  of  app^tls  t 

reversing  question  of  fact 607 

mnst  be  exceptions  to  warrant  api>eal 507 

report  no  substitute  t»v  case 507 

hearing,  not  re-trial 608 

negative  evidence  insufficient   in   case  of 

fhiud 608 

nonsuit 606 

presumption  in  favor  of  report 508 

ca?»e  Jnust  be  made 508 

simple  question  of  fact  not  open  for  review,  508 

when  iuilgmeut  cannot  be  distorbetl 508 

requisites  for  review 508 

Appetd — stay  of  proceedings  on  i 
stity  docs  not  prevent  special  proceedings. .  507 
execution  is  not  superseilcd  by  stay  of  pro- 
ceedings    607 

order  overruling  demurrer,  of  itself  no  stay.  507 

mandamns 607 

supplementary  proceedings 507 

Books  and  papers  s 

who  nmy  control  the  books  and  papers  pro* 

duce  406 

duces  tecum  on  servant  of  corporation 4!i6 

—  on  party 490 

—  issued  ex  parte 496 

—  an  officer  of  Joint-stock  association 4H6 

no  provision  in  oitier  of  reference. 407 

referee  cannot  strike  out  pleading 497 

adjournment 497 


Mi]  %y  Referees— C<mitnv«<f.  'ao& 

Changing  r^f^ree — when  proper  i 

referee  in  prior  action 494 

error — new  referee 494 

consent 494 

re-tiial  commenced 494 

questions  of  law 494 

questions  of  Ikct 494 

pleadings  amended 494 

vacati  ujg  order 494 

new  triid 495 

discretion  of  the  court,  no  appeal 495 

Construction  itf  order « 

whole  Issue 491 

decision  of  motion 493 

Costs* 

each  time  cause  noticed  for  trial  before  ref- 
eree  504 

whole  canse  referred 504 

cannot  award  against  executors  or  admin- 
istrators.  604 

coats  when  the  report  ia  set  aside 604 

Death  of  party  or  rtferee  * 

death  of  referee 497 

death  of  plaintiff. 497 

death  of  sole  plaintiff  after  reforee  has  re- 
ported  4S1 

death  of  defendant 497 

Divorce^  equity  causes^  etc.  < 

alimonv 504 

whole  issne 504 

referee  cannot  determine  qnestion  of  mar- 
riage, when  qnestion  of  alimony  referred  604 

consent '. 604 

feigned  issue 504 

what  must  appear  on  the  motion  papers, 

when  confirmation  of  report  sought 604 

equity  canse,  not  transferable 504 

practice  in  equitable  cases 506 

Iff  eet  of  order » 

incourtof. 498 

moiie  of  trial  only  determined « 49S 

Feesofr^ifh-eesi 

att.tmey  not  liable 608 

construction  of  i  818 50S 

need  be  no  express  promise  to  pay 508 

referee's  lien  on  report 508 

written  agreement— over  98.00  per  day- 
waiver  608 

contempt  of  receiver 508 

dispute  as  to  amount  of  fees. ..'. 60S 

when  a  referee  forfeits  his  fees 603 

dispute  as  to  time  spent 608 

testimony  taken  by  referee's  clerk 508 

compensation  of  referees  in  city  and  county 
of  New  York 506 

Finding  ofreferet: 

ftJcXA  not  fonnd  are  negatived  by  implication  498 

form  of  findings 498 

what  must  be  contained  in  the  findings. . . .  498 
now,  or  additional  findings,  after  report....  496 

failure  of  referee  to  comply  with  Code 498 

exceptions  to  referee's  findings  of  fiict 498 

omiHsIon  to  pass  upon  a  material  fact 498 

important  rule  and  cases  respecting  repoit 

ofreferocs 486 

reliisai  to  find  feet  not  in  issue 496 

refusal  to  find— failure  of  proof 499 

finding  of  feet— refiisal  ana  exception 489 

absence  fi-om  the  State 4SI9 

Hearing  t 

fei lure  of  party  to  appear 492 

contempt 4H:i 

power  of  refen-e  as  to  contempt 4h;{ 

dismissing  complaint 4!Xt 

power  of  referees  to  allow  amendments. . . .  498 
referee  appointe<l  to  take  evidence  only —  498 

reft  ree's  Jurisdiction > 4113 

interlocutory  questions 498 

referee's  power  of  amendment 4^i8 

new  cause  of  action 498 

new  cause  of  action  bv  amendment,  remedy  498 
amending  bill  of  particulars 498 

Irregularity^  waiver  * 

stipulation  fur  a  reference 492 

4uri.-*diction 4^ 

irrejAularities 492 

Joint  r^erencest 

preference 489 

joint  reference— two  canaes 4  j9 

.  Jurisdiction  of  eouniy  eourt  to  order  a 
r^erenee „ 504 
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Moikm  papmmt 

reqaiBitos 489 

wautof  naUc«  not  cured. 4i0 

OpmotU^f  wuiHom  t 

difficult  queslions  of  lAW 489 

qaej^iiona  most  be  set  oot  490 

trial  by  Jury 4»0 

not  ready  fbr  trial 400 

Reaton$  for  tetting  aside  report  t 

let.  Improper  infloence Ml 

Sud.  improper  meaeure  of  damages Ml 

Srd.  unreasonable  reAisal  to  adjourn Ml 

like  cases,  as  in  motion  far  a  new  trial Ml 

conflict  of  eyidenoe Ml 

In  general Ml 

Hefltree,  death  or  removid  qfi 

death .T 401 

removal 491 

unreasonable  delay 491 

JR^eree  nwtt  be  $wom 494 

Referee  to  take  an  account  oniff  t 

must  conform  to  old  practice 496 

B^flerenee  hv  content  t 

must  be  written 490 

implied  authority  of  attorney 490 

order  may  be  disregarded  if  another  reftrae 

substituted 490 

important  rule  with  regard  to  ippolntment 

of  rel^ree 490 

JUporti 

evidence  should  not  be  reported  unless  so 

ordered 409 

tf going  report,  cannot  alter  it  after 499 

signing  report,  may  alter  It  before 409 

specific  request  and  exception 499 

no  finding  of  fiicts. .  , 499 

report  clearly  again  A  evidence 499 

construction  of  finding 499 

confiict  of  evidence 499 

issue  not  contained  In  the  pleadings 499 

principal  issue  lost  sight  of. 499 

form  of  report MO 

argumentative  reference  to  law  andflicts. . .  600 

w  hen  the  report  considered  made 600 

sixty  davs'  rule,  no  appiioation  to  matter  of 

executor  or  admlnutmtor 600 

oral  consent  extending  time 600 

report  invalid 6M 

waiver  of  right  to  disregard 600 

Bepori-^amendina  t 

releree's  Jurisdiction  ended 600 

not  irregular  for  want  of  points  desired 

amended 6M 

all  the  issues  not  passed  upon 600 

referee's  motion 6M 

Beport~-eof^/lrmaHont 

confirmation  defbrred 60S 

when  necessary  to  be  confirmed 602 

confirmation  by  defliiilt 603 

report  on  whole  Issue 60S 

renutince  ordered  of  a  collateral  matter 60S 

construction  of  report 60S 

Jieport--judgmeni  on : 

notice  in  writing  of  entry  of  Judgment 60S 

plaintiff  neglecting  to  apiiear 60S 

succesafhl  party  reftisiug  to  enter  Judgment  602 

improper  Judsmcut 60S 

accounting  before  final  Judgment 603 

non-answering  defendant  in  foreclosure. . . .  6uS 

death  of  sole  plaintiff  after  report 603 

receiver  of  a  coriH>ration.  rerereiioe 603 

effect  of  referee's  decision 60S 

JUport—aetting  oBid^—motion  to  set  oHde  i 

where  made Ml 

second  report Ml 

confiicting  evidence Ml 

baftis  of  npiilicaUon Ml 

beforejiidgiuent  entered Ml 

Is  a  non-euumerated  motion Ml 

delay  flital  to  the  motion. Ml 

Jieport,  who  entitled  to  t 

delivery '.  60S 

reAisul  by  referee  to  deliver 602 

two  refjorts,  duplicate 60S 

Service  of  order  •• 

oi-dvr  duly  entered 492 

notice 492 

Seltlentent  of  ease  r 

settling  case  after  Judgment  on  verdict 606 

Judgment  entered  absdntely 606 

three  refere««—i9De  aliseat 609 
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rule  in  settieinent  of  cases 609 

mandamus  proper  remedy  to  c<Mnpel  a^ttle- 

mentofcaae 349 

supreme  court  rules 609 

^jpectai  proeeedingB  t 

insurance  companies 490 

specific  performance 490 

olaims  against  administrators  and  exeoo- 

tors 49D 

Joint  stock  companies 

appeal  f^om  commissions  of  highways. 

ii^uuction 

TSme  and  place  (f  hearing: 

need  not  oe  in  writing 498 

BUce  of  trial 49S 
me 482 

Trials  noHceof. 492 

Varianeet 

parties  not  misled 497 

complaint  should  not  be  dismissed 497 

name  of  aparty 496 

rale  as  to  variance 408 

Whatis  a  referee 

What  is  a  r^ertnoe  i 

definition , 

when  an  arbitration 468 

What  the  onse  on  e^tpedl  tmut  contain  * 

form 

court  will  assume  findings  in  aeoordance 

with  the  evidence 

ease  omittihg  referee's  findings 

evidence 

h  hen  the  order  is  to  be  egnMedfor » 

issue  must  be  Joined 489 

action  not  in  readiness  for  trial 489 

should  be  mai  le  before  notice  of  triaL. ..... 

court  not  deprived  of  power 

Whowtagbenamedr^fiBreei 

residence 481 

where  the  order  should  be  made 491 

general  term  may  order  a  reference 481 

IfttneMeSf 

how  oompeiled  to  attend 496 

death  of  w  tness  pending  reference 496 

witness  in  prison ^96 

pertinent  Question 496 

witness  criminatod  by  answer 496 

referee  cannot  reserve  deeision  upon  answer  496 

rules  of  evidence ttS 

oredibilltv  of  witness 496 

waiver  of  objection  to  competency 490 

referee  cannot  be  sworn  as  witness 486 

nnrober  of  witnesses 486 

defense  not  set  op  in  answer 496 

order  of  admitting  proof. 496 

leading  questions 496 

recalling  witness 498 

aflldavit 488 

evidence  admitted  absolutely  cannot  be  re- 
jected in  making  report 496 

refusal  to  hear  ftirther  testimony 496 

—  on  supposed  wantof  aotlionty 480 

cause  may  be  opened  after  it  has  been  sab- 

-nitted 498 

evidence  received  conditionally 498 

conditional  testimony 496 

contempt 496 

BEPOKT  to  stand  as  DKCI8ION  OP  THB  COURT  : 

amendment—mode  of  obtaining 487 

carrying  Judgment  into  effect 467 

action  against  referee r 467 

re>arguracnt 467 

what  the  report  must  contain 467 

—  action  for  divorce 467 

construction  of  t  372 467 

contempt 467 

review,  practice  on 467 

special  motion  upon  aflidavlts 468 

discretion  of  referee — review 468 

court,  on   appeal,  cannot  weigh  the  evi- 
dence   488 

Whew   rkfebknck  mat   bb  compulsosilt 

ORDERED : 

construction  of  (  291 486,  488 

court  canuot  grant  the  order 465 

ft-aud— insurance 466 

example  of  proper  reference 466 

one  or  more  issues  involving  a  longacconnt,  466 
intention  to  apply  for  Jury  tHal,  no  objec- 
tion to  reference 486 
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aetlon  to  set  aside  A*audalen(  eonveyMioe . .  4M 

estate  of  deceased  penoa 486 

reference  cannot  be  oxdered  without  oon> 

sent 4M 

action  for  negligence 486 

what  is  a  long  account 486 

breach  of  contract 486 

all  Issues  not  referable  merely  because  a 

long  account 486 

statutory  prorisions 1 486 

matters  not  involved  in  the  account 486 

referee  may  amend 486 

eontrolof  court  over  Judgment 486 

Trial  by  the  Ctart : 

BxcmnoNs,  how  akd  waxir  taxxv  : 

JEveepllMfff 

best  form 481 

referee's  decision 481 

proper  form  of  an  exception 481 

waiver  of  exceptions 489 

printed  points 482 

general  exception 483 

no  ground  stated 482 

when  too  late 488 

exception  must  be  spectflc 482 

presumption  In  fevor  of  proceedings 482 

the  prenlst;  error  must  be  pointed  out    ....  482 

disregarding  exception 482 

unless  exceptions,  no  review. 482 

memorandum  attached  to  case 482 

exceptions  written  out  and  filed 482 

dissatlsfiiction  with  the  settlement  of  a  ease  482 

power  of  Judge  or  referee 486 

material  ihcts  found  wholly  without  evi- 
dence   488 

order  reversing  Judgment  and  directing  new 

trial 488 

reversal  on  question  of  feet 488 

no  exceptions  taken 48S 

power  of  review 486 

no  finding  of  fects 488 

submission  of  the  cause  for  decision 488 

time  of  serving  exceptions  to  conclnsiona  of 

law • 483 

extension  of  time 488 

fects  at  general  term 484 

Judffwtentt  how  reviewed » 

what  the  case  must  show  on  appeal 481 

settlement  of  case  OM  review..... 481 

practice  under  i  968 < 481 

Oh  trial  bt  the  ooubt,  judgmkiit  to  be 
oivbn  in  twenty  days  : 

findings  of  Jndge  on  questions  of  feet 478 

Judge's  decision  in  writing 478 

Judge  may  rander  decision 478 

plaintiff  nonsuited 478 

ivferee's  report. 478 

the  whole  case  must  be  decided 478 

requirements  of  Judge's  decision 479 

remedy  for  Jntlge's  errors 479 

feilnre  to  file  decision  in  writing 479 

general  exception 479 

when  Judgment  may  be  entered 479 

appeal,  coufilcting  evidence 479 

exception  to  referee's  report. 479 

insufflcient  statement  of  fects 479 

what  appellant  Is  bound  to  show  aArmar 

lively 479 

no  provisions  in  Judgment  not  embraced  in 

the  decision 479 

appeal  on  questions  of  feet 479 

feilure  to  specify  the  relief  granted 480 

flicts  must  be  stated 480 

examples  of  improper  statement 480 

conflicting  testimony— credibility  of  wlt> 

nesses 480 

mode  of  obtaining  a  review 480 

appeal  dismissed  unless  a  finding  of  feet. . .  480 
presumption  in  fevor  of  decision,  on  appeal  4$p 
contingent  Judgment 480 

PSOCEBDINGB   UPON   JUDOMBRT  OR  XflBUE  OP 

LAW 484 

Trial  by  jury,  how  waived  : 

watviuff  constitutional  provisions 477 

•—  in  criminal  cases 477 

feilnre  to  appear,  no  waiver 477 

waiver  of  Jury  and  Inquest 477 

example  of  waiver 477 

example  of  non-waiver 477 

entering  upon  trial  without  ol^eotton 478 


fHtf,  place  tf:  Pi^<« 

AcnON  MAY  BE  TRSBD  IN  ANT  OOUVTT  mO^M 
DEFENDANT    DEMAND     TRIAL    IN      VROPER 
OOUNTY 
Changing  place  q^  trioA  for  eomtemiemoe  q^ 
witneeeeei 

motion,  by  whom  made 154 

exceptions 1&4 

motion,  when  made 164 

demand 164 

amendment  ofa  complaint 164 

staying  proceedings 164 

disregaraing  order 164 

aflldarit 1A5 

name  and  residence 166 

materiality 166 

statement  to  counsel 166 

name  of  conn^ 166 

additional  statements 166 

foreign  witnesses 166 

county  in  which  the  witnesses  reside 165 

deciding  motions  to  change  place  of  triaL . .  165 

main  consideration 166 

apprehensive  delays t..  166 

transitory  actions 166 

proper  county 166 

opposing  the  motion 166 

witnesses  in  an  aiUoining  State 166 

loss  of  trial  or  term  by  plaintiff,  if  venue  is 

changed 166 

issue  on  demurrer 166 

omitting  to  answer  aflldavit 166 

Srindple  of  governing  decision  of  motions..  166 
clay 166 

defective  affidavits 166 

ftrand  on  the  court 166 

stipulation  not  to  give  evidence 166 

~  to  bear  witnesses*  expenses 166 

amending  complaint 166 

stipulation  to  change  venue 166 

suffering  defenlt 166 

intention  of  court  to  change  place  of  trial. .  166 
inquest  pending  motion  to  change  venue. . .  166 

Chaiufing  pUtoe  qf  trial  an  the  grou/nd  thai 

an  Impartial  trial  oawnot  he  had  i 

influence  of  the  office  of  sheriff 10 

where  corporation  of  New  York  city  Is  a 

par^  to  tne  action 166 

existence  of  patty  spirit  In  county  where 

venue  is  laid 168 

turhplke  suit 166 

Ubelsutt 164 

disagreement  of  Jury 164 

iaabuity  must  be  established 164 

Judge  having  been  counsel  in  the  cause. ...  154 

Where  the  couniff  deeigiuxted  in  the  com' 
pkdnt  at  the  place  qf  trial,  ie  not  the  proper 
county: 

J  proper  county— local  action 151 
orelgn  corporation , 161 

demand 161 

—  when  to  be  made 158 

—  eflbctof. 159 

—  object  of. 158 

—  in  foreclosure 158 

motion 158 

—  when  made 168 

opposing  motion 158 

two  motions  may  be  made  together 169 

motion,  where  to  be  made 158 

notice  of  motion  in    the  alternative   to 

change  venue 159 

—  all  tne  defendants  should,  in  general, 
unite 152 

exceptions  to  the  general  rule 158 

notice  of  motion,  to  have  trial  In  proper 

county 158 

denial  of  motion  to  change  place  of. 158 

costs  of  a  motion 158 

transfer  of  papers 156 

affldavitof  merits 158 

—  held  insufficient • 158 

—  held  sufficient 158 

revealing  defense 168 

staying  proceedings 158 

former  and  present  practice 15S 

OBRTAIN  ACTIONS  TO  BE  TRIED  WHERE  THE 
SUBJBOT  OR  SOME  PART  THEREOF  18  SITU- 
ATED: 

ferecloeure 148 

priority  of  right 148 

setting  aside  conveyance 149 

lands  out  of  the  StatE 148 
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Mil,  pliC6  tf— ConitfUM^  fa«b. 

•tatatonr  foreoloeore 148 

local  aoiion  rwpecttng  real  property 149 

Onan  actions,  aocokdimo  to  thb  usa- 

1>BNGB  or  PA1CTUS8  : 

meaning  of  tbe  word  *'  parties  ** 160 

guotoarranto 150 

amendneut UO 

railroad  corporaUooB 160 

intonuiee  companies 150 

foreimi  corporations 160 

transltonr  actions 161 

actions  lor  divorce 161 

ii^ories  to  tbe  person 161 

Other  actions,  where  the  cause,  oh  some 
fart  thereof  arose  : 

actions  against  a  public  officer 160 

TrtTor: 

(See  Ptr$imai  Property.) 

Tnstoo: 

Coetoin  action  by  or  against 680 

Of  as  express  trust,  may  sue  without  Joining 

party  in  interest ISl 

Who  considered 121 

Of  moneyed  corporation,  complaint  seeking 

to  maie  him  personally  liable,  what  to 

show 84 

Plaintiff  q^y  be  required  to  give  security  for 

costs  in  actions  ai^nst 881 

Supreme  court  may  accept  resignation  of. . . .    S6 

To  give  security  on  appeals  by 876 

When  may  be  sued 806 

Tntki 

Defense  of;  as  mitigatiag  oironmstaaces  in 
actions  lor  libels  or  slanders 802 

Tmplko  iMds: 

Within  JnrlsdictioB  of  ooanty  ooart 60 


u. 

Amenchnent  of. 

Delivery  of,  power  of  court  as  to 776 

Delivery  oi;  to  plaintiff. 861 

£zception  to  suOiciency  of  sureties  to  be 
given  within  three  days  alter  receipt  of 

written  notice  of  flling 417 

Given  on  arrest 2  6 

New,  wben  may  be  ordered 872 

On  appeals 86,  878,  776 

On  attachment. . . '. 225 

On  claim  and  delivery  of  personal  property..  286 

Ou  granting  an  injunction 236 

On  obtaining  order  of  arrest 866 

Warrant  of  judgment 406 

On  the  part  of  defendant  in  cases  of  attach- 
ment   417 

On  answer  of  title  In  J  nstlces'  courts 76 

Sureties  to  be  residents  and  freeholders  in 

thIsState ' 417 

To  be  approved  by  court  or  officer 417 

To  be  delivered  to  parties 776 

To  be  for  double  the  amount  stated  In  com- 
plaint  417 

(See  Seatriiif.) 

VlIM  SUtOS: 

Circuit  court,  removal  of  causes  firom  supreme 

court  to 4St 

Laws,  State  courts  have  no  Jurisdiction  in. . .  26 

AUy  consent  to  be  sued  in  State  courts 26 

Officers,  Jurisdiction  of  State  courts  over 24 

Custom  house,  action  may  be  maintained  by,  26 

Soldiers,  Jurisdiction  of  State  courts  over. ...  24 

VBiMMMUt  Deity: 

In  rendering  decision,  new  trial  may  be  or- 
dered  478 

Itoirplig  OOce  tr  Fnaeliiso : 

Attorney  general  to  bring  action  fer 788 

IJsiry: 

How  it  should  be  pleaded 259 

Insufficient  pleading 260 

Foreign  laws 250 

Corporations 259 

ICstoppel 260 


TactMles: 


V. 


or  of 


In  <  ttoe  of  Judge  of  court  of  apt 

Mew  York  common  pleas,  how  filled. 
Occasioned  by  resignation  of  John  ii.  Brady, 

election  lofiU 4(8 

(See  Judtaarg  ArUcU  itf  CcmtUuttom. 
Court  of  Appealt.  Court  of  Commom 
PUat  f^ Ntm  York,   auprtmie  Court.\ 

Tacatlig: 

Charter  of  corporation,  action  fer 781 

Attachment 416 

Injunction 96 

Judgment,  application  fer 19 

Order  made  out  of  court. 677 

Order  of  arrest 850 

Patent,  proceedings  by  attorney  general 19 

I^rovisional  remedy,  motion  fer,  to  have  pre- 
ference  • 


Tarinces: 
Immaterial  ▼ariahcbs*  how  pboti^bd  vos  : 

amendment SI7 

variance 81 7 

costs... 317 

ol^ectlons  at  trial 817 

Material  yabiakcbs,  how  rsoTiDBD  fob: 
(General  Nolsf  I 

amendments « S14 

deceptive  words 814 

affidavits 814 

construction , 814 

settled  rule 814 

referees -. S14 

NoUa  under  teeUon  189: 

party  must  be  actually  misled 814 

appeal 8IS 

commercial  paper 815 

various  causes  of  immaterial  variance.  .816,  818 

instances  of  material  variances 818 

rules  as  to  variance 817 

Mistakes  im  plbaddtg  ahd  AVENDMEim. siS 

WktU  to  6e  dswsJ  a  variemco  /Mhtre  qf 
vroof-^&tjociion  f 

what  is  a  fell  ore  of  proof. 817 

when  objection  to  be  taken 818 

wrong  rtiling 818 

examples  offeilnre  of  proof. 8i8 

new  promise 818 

conversion 818 

Otneral  notei  to  teetion  171 : 

power  of  the  court 818 

specific  performance 818 

actions  against  partners 818 

noflUlurs  of  proof 818 

Torilcf  : 

Amendment  of.    iSee  .^Isiandlsuwr.) 

Assessing  damages  fer  defendant 

Death  orparty  after,  effect  of. 

Entry  ot 

Of  Judgment  on 

General  and  special,  defined 

Interest  on,  wneo  allowed >... 

Motion  to  set  aside,  when  Judge  may  enter- 
tain   1 

Special,  controls  general 

To  be  filed 

Effect  of  referee*s  report 

Sul^ect  to  opinion  of  court 

What,  may  be  rendered  by  jury 

(See  Ploos  of  THoi.) 

TiriicatlM^f  PletdlEg: 

General  rules  or  plbadiho 


140 
480 
470 
464 


488 
464 


470 


TBRinCATIOH,  MODE  OF : 

Formal  requMiet  qf  pjeadtngi, 

Omiittngveri^leaHon* 
statutory 

Krotectlon  to  defendant. ....... 
etting,  stakes 

defendant  as  witness   sffldavlt 

divorce 

defective  affidavit 

privilsge  fipom  testU^iug 


281 


Index. 
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YerlicatiM  tf  VlBtLilng—Continitid.  faob. 

VerUksaHoH  6y  ali  partie$  not  wmtoif  in  inter- 

tbe  principle 2D7 

Eromissory  note ^ 
asUand  and  wife 887 

Verytcationhy  attontey  or  agent  i 

absent  party S82 

corporation S83 

tbe  agency 283 

reasons  for  substituted  verification 8&i 

stating  ffronnds  of  belief,  etc.,  exampiee. . .  ^SA 

princQ>fe8  stated S85 

Where  the  verification  it  made  by  the  party  s 

party  in  interest 885 

sufficient  verification 285 

reading  pleading : 285 

positive  allegations 286 

unpl  cation 286 

oo-delbndants 286 

substantial  conformity  to  statute 286 

evidence 288 

Where  the  verMcation  it  made  out  «if  the 
State t 

statutory— persons  in  foreign  country 286 

—  persons  in  other  states  or  in  any  territory,  886 

former  practice 287 

Whom  the  verification  may  be  b^ore  t 

attorney 287 

subscription, 287 

place 287 

VBRinCATIOir  OF  PLBADIN68 280 

JiiseeUaneoua  t 

copy  must  be  complete 281 

practice  in  case  or  insufficiency 281 

subsequent  pleading 281 

eifeot  of  defendant's  verification 281 

Verification  qf  pleading  * 

effect  of  omission 280 

relation  to  complaint 280 

answer 280 

several  defendants 280 

suOiciency.  how  tested 281 

returning  defective  pleading 281 

What  i»  a  n^dent  raftseH^pMow  i 

agent » 280 

omission 280 

defendant 280 

guardian 280 

Periled  Anwer: 

(See  Sham  D^letuet.) 

Captured  at  sea.  Jurisdiction  not  vested  in 

State  courts 26 

Proceedings  in  attachment  against 411 

TflnUry  A^pearaMe: 

Equivalent  to  personal  service  of  summons. . .  180 
(See  42ip«(irance.) 


w. 

WalTer : 

OBJBcnoir,  wHBir.  deemed  waited  : 

how  objection  to  be  taken 240 

waiver 240 

defect  of  parties 240 

waiver  of  other  objections 241 

tenants  in  common 241 

demurrer  for  one  cause 241 

action  by  husband  and  wifb 241 

want  of  Jurisdiction 241 

no  cause  of  action 241 

in  an  action  under  statute 241 


WalTer^Confifmeif.  'a<»«- 

radical  defects 241 

when  an  otadection  cannot  be  raised 242 

on  appeal.... 242 

oftrhuby  Jury 477 

WarrMt  •!  AtUchaeat: 

By  whom  granted 4ra 

In  what  cases  may  be  granted .••  402 

Security  on  obtaining 406 

To  whom  directed,  and  what  to  require 407 

Mode  of  proceeding  In  executing 401 

Wamat  of  Att«rB«y : 

Given  before  July  1, 1848,  Judgment  on 778 

Waste: 

Action  o^  abolished 782 

Abolition  of,  not  to  affect  suits  already  pend- 
ing   792 

Provision  of  Revised  Statutes,  relative  to  ao- 
tionsof,  applicable 702 

ifMaw : 

Action  for  dower  brought  by,  when  to  have 
preference  on  court  calendar 448 

WIA: 

(See  Eiuband  and  W\fl^  Married  Woman.) 

Win: 

Allowances  In  action  for  abjudication  of 615 

Wltkdrawal : 

Of  offer  of  Judgment,  eflidotof 708 

WtthheM  Papers : 

Court  may  order,  supplied 776 

Wltacsees: 

Changing  place  of  trial  for  convenience  of. 

(See  Trials  place  qf.) 

Credibility  or 485 

Criminated  by  answers 495 

Death  of,  pending  reference 495 

Examination  of    (See  Examination  of  WU- 

neeeea.    TritU  by  Jury.\ 

How  compelled  to  attend  before  referee 485 

In  prison ' 400 

Number  of 495 

Recalling 495 

Referee  cannot  be  sworn  as 496 

Referee  has  power  to  adjudge  guilty  of  con- 

tempt 496 

Waiver  of  objection  as  to  competency  of. ... .  495 

Wrack: 

Jurisdiction  of  county  court  in  regard  to  ... .    60 

Writ: 

Of  execution,  Iffect  of  death  of  party 596 

Of  error,  in  civil  actions,  abolished 948 

Of  error,  how  brought 201 

Of  inquiry  of  damages. . .  279 

Of  injunction,  as  a  provisional  remedy,  abol- 
ished   878 

Of  nuisance,  abolished 792 

Writtags: 

Admission  or  inspection  of 786 

(See  Admietion  or  Jn^fection  qf  Writinge.) 


T. 

Teas  aad  Hays: 

Vote  on  removal  of  Judicial  officers  to  b« 

taken  by 80 

To  be  entered  on  Journal 80 
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